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JOINTURE. — See  DOWER. 

JOURNEY. — See  Concealed  Weapons  ;  Travel. 

JOUEHEYS  ACCOUNTS. — A  new  writ  which  the  plaintiff  was 
permitted  to  sue  out  within  a  reasonable  time  after  the  abate- 
ment, without  his  fault,  of  the  first  writ.1 

J.  P. — Abbreviation  for  Justice  of  the  Peace.* 

JUBILEE.— See  note  3. 


1.  Spencer's  Case,  6  Co.  10;  Kinsey 
v.  Heyward,  1  Ld.  Raym.  432;  Davies  v. 
Lowndes,  7  M.  &  G.  762;  Richards  v. 
Maryland  Ins.  Co.,  8  Cr.  (U.  S.)  84; 
Bouv.  L.  Diet. 

It  is  a  continuance  of  the  former 
writ,  and  must  be  in  the  same  court, 
between  the  same  parties,  or  where  one 
of  the  plaintiffs  has  died,  or  one  of  the 
defendants.  Spencer's  Case,  6  Co.  10. 
"  The  word  dieta  signifies  a  day's 
journey,  and  the  best  account  of  the 
■word  is  given  by  Selden,  that  the 
chancery  being  a  movable  court  and 
following  the  king's  court,  the  party 
who  purchased  the  second  writ  ought 
to  have  applied  to  the  king's  court  as 
hastily  as  the  distance  of  the  place 
would  allow,  accounting  twenty  miles 
for  every  day's  journey."  Kinsey  v. 
Heyward,  1  Ld.  Raym.  432. 

8.  "Two  justices  then  were  author- 
ized to  take  bail  in  the  present  case. 
The  persons  approving  of  the  recog- 
nizance respectively  affixed  to  their  sig- 
natures the  letters,  J.  P.  These  charac- 
12  C.  of  L.— 1 


ters  are  understood  to  be  an  abbrevia- 
tion of  the  term  justice  of  the  peace, 
one  in  common  use  and  clearly  indi- 
cating that  that  office  is  intended.  It 
sufficiently  appears  that  the  bond  was 
entered  into  before  and  approved  by 
two  justices."  Shattuck  v.  People,  5  111. 
477- 

3.  Jubilee  cannot  be  registered  as  a 
trade  mark  under  the  English  statutes 
on  the  subject.  "  It  is  not,  obviously, 
meaningless  or  not  descriptive  with 
reference  to  note  paper,  because  it  may 
be  note  paper  which  is  produced  In  the 
jubilee  year.  I  have  said  the  jubilee 
year.  Mr.  Ashton  argued  at  some 
little  length  that  the  word  'jubilee'  was 
not  a  good  English  word;  but  it  is  plain 
that  it  is  a  common  English  word,  and 
used  without  reference  to  the  term  year. 
The  term  'jubilee'  is  used  by  several 
writers  of  authority,  not  of  the  present 
day,  but  of  times  past,  such  as  Dryden 
and  Sir  Walter  Scott,  and  I  could  give 
manv  others."  Towgood  v.  Pirie,  56 
L.  T.,  N.  S.  305;  s.  c,  35  W.  R.  729. 
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Synopsis. 


JUDGE. 


Definition. 


JUDGE — (See  also  Bill  of  Exceptions  ;  Change  of  Venue  ; 
Contempt;  Coroner;  Courts;  De  Facto  Officers;  Evi- 
dence; Instructions;  Jurisdiction;  Jury  and  Jury  Trial; 
Judicial  Notice;  Justice  of  the  Peace;  New  Trial; 
Officers  {Public);  Trial). 

I.  Definition,  2. 

II.  General  Powers  and  Duties,  3. 

1.  Personal  Nature  of  Duties, 

2.  judicial    and  Ministerial 
Acts,  5. 

(a)  Nonjudicial  Duties,  5. 

(b)  Double  Duties,  9. 

3.  Territorial    Limitation  of 
Powers,  9. 

4.  Review  of  Decisions,  10. 

5.  Miscellaneous,  10. 

6.  Property  Under  Court's  Con- 
trol, 11. 

III.  Powers  and  Duties  in  Matters 
of  Practice,  11. 

1.  Attendance  at  Trial,  11. 

2.  Appeals  and  Bills  o  f  Excep- 
tion, 11. 

3.  New  Trials,  13. 

4.  Opinions  and  Orders,  13. 

5.  Adjournment  of  Court,  14. 

6.  Powers  During  Vacation,  14. 

7.  Potters  at  Chambers,  15. 

8.  Miscellaneous,  17. 

IV.  Rights  in  Relation  to  Office,  17. 
1.  Commission  of  fudge,  17. 
*.  Tenure  of  Office,  18. 

(a)  Abolition  or  Change  of 
Courts,  19. 

3.  Vacancies  in  Office,  20. 

4.  De  Pacta  fudges,  23.  [24. 
V.  Special  and  Substitute  Judges, 

1.  Definition,  24. 

2.  Powers  and  Duties,  24. 
(a)  Constitutional  Law,  24. 
(A)  Limitations   of  Powers, 

26. 

(c)  When  Special  fudge  Can 
Act,  26 

(rf)  When  Special  fudge  Can- 
not Act,  27. 

(e)  Proof  of  Special  fudges' 
Authority,  28. 
VI.  Judges  as  Witnesses,  31. 


VII.  Liability  for  Acts  and  Opinions, 

32- 

1 .  General  Pule  —  Remedy  by 
Impeachment,  32. 

2.  Liability  as  A ffected  by  fw 
risdiction,  33. 

(a)  Superior  Courts,  33. 

(b)  Inferior  Courts,  33. 
(<•)  Mistake  of  Fact,  37. 

3.  fudicial  Acts    Within  the 
Rule,  37. 

4.  Liability  /  for  Ministerial 
Acts.  38. 

5.  Classes  of  fudges  Within 
the  Rule,  38. 

6.  Liability  for  Fraudand  Cor- 
ruption, 39. 

VIII.  Disqualification  of  Judges,  40. 
•  I.  General  Principle,  40. 

2.  Disqualification  at  Common 
Law,  41.  [42. 

3.  Disqualification  by  Statute, 

4.  Character  of  Disqualifying 
Interest,  45. 

(a)  Generally,  45. 

(b)  Interest  as  Citizen,  46. 

(c)  Interest  as  Corporation 
Stockholders,  46. 

(d)  What  Interest  Disquali- 
fies, 47. 

(e)  What  Interest  Does  Not 
Disqualify,  48. 

5.  Void  and  Voidable  Acts,  48. 
0.  Removal  of  Disqualification, 

(a)  Generally,  50.  [50. 

(b)  Consent  of  Parties,  50. 

7.  Disqualification  in  Decedents' 
Estates,  51. 

8.  Disqualification  for  Preju- 
dice, 52. 

9.  Disqualification  for  Relation- 
ship, 54. 

10.  Disqualification  as  Former 
Counsel,  55. 

11.  Practice,  Evidence,  etc.,  57. 


1  Defdjitioh. — A  judge  is  a  public  officer  appointed  to  decide 
litigated  questions  according  to  law ;  an  officer  so  named  in  his 
commission  and  who  presides  in  some  court.1 


1.  Bouv.  L.  Diet. 

Other  Definitions. — A  judge  is  a  per- 
eon  whose  office  is  to  administer  justice 
in  courts  held  for  that  purpose;  a  pub- 
lic officer  authorized  by  law  to  hear  and 


2 


determine  causes,  and  who  holds  courts 
statedly  for  that  purpose.  Burr.  L. 
Diet. 

A  person  who  is  invested  with  au- 
thority to  hear  and  determine  causes 
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Personal  Nature  of  Duties. 


II.  General  Fowzbs  and  Duties — 1.  Personal  Nature  of  Duties. — 

A  judge  declining  to  preside  may  be  compelled  by  mandamus, 
where  there  is  no  reason  against  his  acting.1 

Only  judicial  officers  can  exercise  judicial  powers  or  functions. 
Judicial  offices  must  be  exercised  in  person,  and  a  judge  cannot 
delegate  his  authority  to  another.*   The  provisions  of  State  con- 


civil  or  criminal,  and  to  administer  jus- 
tice between  parties  in  courts  held  for 
that  purpose,  according  to  his  commis- 
sion or  according  to  law.  Webster's 
Diet.,  cited  by  counsel  in  Com.  v. 
Conyngham,  65  Pa.  St.  76. 

Judges  Are  Incident  to  Courts. — Un- 
der a  power  to  establish  courts,  the 
legislature  cannot  maintain  the  office  of 
judge  except  as  incident  to  some  court. 
Upon  abolition  of  a  court  under  valid 
statute,  the  judge's  powers  and  func- 
tions, and  his  right  to  future  salary, 
cease.  Perkins  v.  Corbin,  45  Ala.  10*3, 
118. 

Members  of  Court  Martlals  Sit  as 
Judges. — "  It  is  a  general  and  sound 
principle  that  whenever  the  law  vests 
any  person  with  a  power  to  do  an  act 
and  constitutes  him  a  judge  of  the  evi- 
dence on  which  the  act  may  be  done, 
and,  at  the  same  time,  contemplates 
that  the  act  is  to  be  carried  into  effect 
through  the  instrumentality  of  agents, 
the  person  thus  clothed  with  power  is 
vested  with  discretion,  and  is,  quoad 
hoc,  a  judge."  Vanderheyden  v.  Young, 
11  Johns.  (N.  Y.)  158. 

Surrogate  In  New  York  Not  a  Judge. — 
Not  every  official  who  exercises  func- 
tions some  of  which  are  of  a  judicial 
nature  is  to  be  holden  a  "judge.  The 
surrogate  in  Nero  York  is  not  a  "judge" 
within  the  limitation  of  seventy-year 
age  in  the  New  York  constitution. 
Constitutions,  which  are  general  instru- 
ments framed  for  the  reading  by  all 
classes  of  the  commonwealth,  are  to 
have  their  language  construed  in  a 
popular  sense.  People  v.  Carr,  100  N. 
Y.  236. 

Highway  Commissioners. — Statutory 
prohibition  of  "any  judge"  disqualified 
from  acting  was  held  not  to  apply  to 
highway  commissioners  in  the  State  of 
New  York  whose  duties  under  statute 
were  ministerial.  Foot  v.  Stiles, 
57  N.  Y.  399. 

Canal  Commissioners. — Canal  com- 
missioners who  hear  evidence  and  ar- 
gument, assess  damages,  etc.,  constitute 
a  court.  Regina  v.  Aberdale  Canal 
Co.,  14  Ad.  &  El.  N.  R.  854;  Dimes  v. 
Grand  Junction  Canal,  3  H.  of  L.  759. 


Justice  of  the  peace  is  a  "judge  of 
any  court"  within  the  meaning  of  a 
disqualifying  statutory  provision.  Car- 
rington  v.  Andrews,  12  Abb.  Pr.  (N. 
Y.)  348;  Edwards  v.  Russell,  21  Wend. 
(N.  Y.)  63;  Foot  v.  Morgan,  1  Hill 
(N.  Y.)  654;  Baldwin  v.  McArthur,  17 
Barb.  (N.  Y.)  414.  423. 

Justice  and  Judge. — The  word  "  jus- 
tice" is  frequently  used  instead  of 
"judge."  Pa.  Const.,  art.  5,  §  5;  6 
Vin.  Abr.  484;  Wheat.  Dig.  127;  3 
Com.  Dig.  300;  lb.  386;  2  Bl.  Com. 
Append,  in;  lb.  40;  lb.  41;  4  Inst. 
73;  1  Pa.  St.  Laws.  Appen.  58. 

Senior  Judge. — That  the  senior  judge 
is  he  who  has  served  the  longest  under 
his  present  commission  rather  than  an- 
other judge  who  may  have  been  longest 
in  continuous  service,  see  State  v.  Hues- 
ton,  44  Ohio  St.  1. 

Chief  Justice. — The  law  of  Nevada 
provides  that  the  senior  justice  in  com- 
mission shall  be  chief  justice,  and  in 
case  the  commission  of  any  two  bear 
the  same  date  they  are  to  determine  by 
lot  who  shall  be  chief  justice.  In  Ken- 
tucky, the  constitution  provides  that  the 
judge  having  the  shortest  time  to  serve 
shall  be  styled  the  chief  justice.  And 
see  the  constitutions  of  Oregon,  Mich- 
igan, Georgia,  West  Virginia,  Mis- 
sissippi, Missouri,  California  and 
Nebraska. 

In  1886,  in  nineteen  States,  there  was 
no  provision  for  the  selection  of  a  chief 

i'ustice,  no  such  officer  seeming  to  be 
Lnown  to  the  law. 

1.  State  v.  Judge  (La.),  6  So.  Rep.  22. 
Mandamus. — Tne  rule  in  awarding 

mandamus  at  common  law  is  that  "it 
is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  na- 
ture of  the  thing  to  be  done,  that  the 
propriety  of  issuing  a  mandamus  is  to 
be  determined.  If  mere  ministerial 
duties  are  devolved  on  an  officer,  judi- 
cial or  executive,  he  may  be  compelled 
to  their  performance."  Thompson  v. 
Holt,  52  Ala.  491;  Tennessee  etc.  R. 
Co.  v .  Moore,  36  Ala.  371 ;  Nichols  v. 
Comptroller,  4  Stew.  &  P.  (Ala.)  154. 

2.  Kent's  Com  (12th  ed.)  457;  Van- 
dercook  v.   Williams,  106  lnd.  345; 
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stitutions  specifying  the  courts  to  be  created  and  the  judges  to 
officiate  therein,  must  be  strictly  followed,  and  even  the  legisla- 
ture cannot  create  a  commission  in  aid  of  a  court  established  by 
the  constitution.1    Nor  can  the  constitution  be  evaded  by  chang- 


Wilkins  v.  State,  113  Ind.  1514;  State  v. 
Noble,  118  Ind.  350;  Chandler  v. 
Nash,  5  Mich.  410.  See  also  39  Alb. 
L.  J.  342,  257,  and  authorities  cited  in 
succeeding  notes. 

The  reception  of  a  verdict  is  a  judi- 
cial act.  Judicial  power  cannot  be  dele- 
gated. Reception  of  a  verdict  by  an 
attorney  whom  the  court,  with  the  con- 
sent of  the  parties,  had  designated  to 
receive  it,  is  a  nullity;  the  consent  of 
the  defendant  cannot  vest  such  judicial 
authority  in  the  person  selected  to  re- 
ceive it.  Attorneys,  to  hold  court, 
must  be  appointed  in  the  mode  and  for 
the  causes  prescribed  by  law.  Britton 
■v.  Fox,  39  Ind.  369;  McClure  v.  State, 
77  Ind.  287. 

Where  a  judge  telegraphed  to  the 
clerk  to  discharge  a  jury  and  it  was  so 
done,  it  was  held  error,  and  the  prisoner 
was  entitled  to  discharge.  State  v.  Jef- 


ferson, 66  N.  Car.  309. 
1.  Vandercook  v.  Wi 

345- 


illiams,  106  Ind. 


In  delivering  the  opinion  of  the  court 
Elliott,  C.  J.,  said:  "The  assumption 
that  the  supreme  court  can  perform  its 
judicial  duties  through  the  medium  of 
masters  in  chancery  or  master  commis- 
sioners, or  persons  charged  with  duties 
like  those  performed  by  masters  in 
chancery  and  master  commissioners  is 
without  foundation.  If  it  cannot  thus 
perform  judicial  duties,  it  can  perform 
none,  for  its  duty  and  its  power  are  ex- 
clusively judicial.  The  supreme  court 
must  decide  for  itself  all  questions  of 
law  and  of  fact.  The  facts  must  be 
gathered  from  the  record  by  the  court 
itself,  and  cannot  be  obtained  from  any 
other  source  or  by  any  other  persons 
than  the  judges.  It  is  a  court  of  errors, 
an  appellate  tribunal  charged  with  the 
duty  of  deciding  cases  upon  the  record, 
and  this  duty  cannot  be  performed  by 
deputies.  Independently  of  any  con- 
stitutional provisions,  this  would  be  so, 
because  judicial  powers  cannot  be  dele- 
gated. This  principle  has  been  estab- 
lished for  ages.  Chancellor  Kent 
thus  states  this  familiar  rule:  'The 
general  rule  is  that  judicial  offices  must 
be  exercised  in  person,  and  that  a  judge 
cannot  delegate  his  authority  to  an- 
other. I  do  not  know  of  any  exception 
to  this  rule  with  us.'   3  Com.  (12th  ed.) 
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457;  Broom,  Leg.  Max.  841;  Campbell 
v.  Commrs.  of  Monroe  Co.,  118  Ind. 
119  (March  26th,  1889);  Hards  v.  Bur- 
ton, 79  III.  504.  Those  who  are  chosen 
by  the  people  to  sit  as  judges  must 
themselves  discharge  all  the  judicial 
duties  of  their  offices.  The  trust  is 
imposed  upon  them  and  they  cannot 
share  their  judicial  duties  with  any  per- 
son. The  people  have  a  right  to  the 
judgment  of  those  whom  they  have 
made  judges,  and  this  right  the  judges 
cannot  surrender,  if  they  would,  with- 
out a  flagrant  breach  of  a  sworn  duty. 
The  trust  is  a  personal  one,  inalienably 
invested  in  the  persons  selected  by  the 
people,  and  it  cannot  be  delegated  by 
the  judges  themselves,  nor  by  anyone 
else  for  them.  *  It  is  only  the  appointed 
judge,'  says  Chief  Justice  Ryan, 
'who  can  speak  the  authoritative  words 
of  the  law.'  Van  Slyke  v.  Trempea- 
leau Co.  Farmer's  F.'lnc.  Co.,  39  Wis. 
390.  But  centuries  before,  and  at  a 
time  when  the  king  was  the  fountain  of 
judicial  power  theoretically,  and  sat  in 
the  courts  of  law  and  equity,  Sir  Ed- 
ward Coke  even  more  emphatically 
stated  the  rule.  Said  that  'gladsome 
light '  of  jurisprudence, '  the  judicature 
only  belongeth  to  the  judges.'  4  Inst. 
73.  Matthew  Bacon  said:  'The 
king  himself,  though  he  be  entrusted 
with  the  whole  executive  power  of  the 
law,  cannot  sit  in  judgment  in  any 
court,  but  his  justice  and  the  laws  must 
be  administered  according  to  the  power 
committed  to  and  distributed  among  his 
several  courts  of  justice.'  2  Bac.  Abr. 
619.  Again  we  quote  from  this  high 
authority,  who,  speaking  of  the  judges, 
says:  'They  cannot  act  by  deputy,  nor 
in  any  way  transfer  their  power  to  an- 
other.' Id.  620.  The  theory  of  our 
governmental  system,  as  embodied  in 
our  constitution,  requires  that  the  per- 
sons to  whom  the  people  have  entrusted 
the  judicial  power  shall  themselves  ex- 
ercise It,  and  not  entrust  its  exercise  to 
others.  ...  A  duty  imposed  upon 
a  department  of  government  must  be 
performed  by  the  chosen  officers  of  that 
department,  and  it  can  neither  be  dele- 

?ated  nor  surrendered.  Cooley  Const. 
,im.  (5th  ed.)  1 16-139.  Where  a  spe- 
cific duty  is  imposed  upon  a  tribunal,  by 
that  tribunal  it  must  be  performed  with- 
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ing  the  name  of  an  office,  or  dividing  its  duties,  assigning  them 
to  additional  officers  under  different  names,  or  appointing  officers 
in  any  manner  except  as  authorized  by  the  constitution.1  The 
legislature  may  multiply  some  of  the  officers  who  are,  by  the 
constitution,  vested  with  judicial  powers,  but,  when  this  is  done, 
it  is  the  constitution  which  vests  the  power.8  So,  judicial  func- 
tions of  a  subordinate  nature  may  be  granted  by  the  legislature 
to  others  than  the  regularly  elected  judge,  subject  to  his  super- 
visory control.8 

2.  Judicial  and  Ministerial  Acts — (a)  Nonjudicial  Duties. — The 
courts  cannot  be  controlled  by  the  legislature  in  matters  strictly 
within  their  own  province.  But  other  than  judicial  duties  have 
often  been  entrusted  to  the  judges.  Ministerial  acts  do  not  become 
judicial  acts  because  performed  by  a  judicial  officer.4  Failure  to 
perform  a  duty  distinct  from  those  judicial,  was  held  in  Kansas 
not  to  forfeit  the  judicial  office.5   Acts  ministerial  and  not  judi- 

out  calling  anyone  to  perform  it  or  as-  373;  Gregory  v.  State,  94.  Ind.  384;  Lit- 

sist  in  its  performance.  Conroe  v.  Bull,  tie  v.  State,  90  Ind.  338;  Pressley  v. 

7  Wis.  408;  Kearns  v.  Thomas,  37  Wis.  Lamb,  105  Ind.  171 ;  Kuntz  v.  Sumption, 

118;  Attorney-General  v.  McDonald,  117  Ind.  and  authorities  cited  in  Prees- 

3  Wis. 805."  States.  Noble,  118  Ind.  350.  ley  v.  Lamb,  104  Ind.  171,  186;  Smythe 

1.  People  v.  Albertson,  55  N.  Y.  to.  v.  Boswell,  107  Ind.  365;  Campbell  v. 
See  also  Warner  v.  People,  2  Den.  (N.  Board  of  Monroe  Co.,  1 18  Ind.  1 19; 
Y.)  272;  People  v.  Draper,  15  N.  Y.  Hall  v.  Marks,  34  111.  358;  Ex  parte 
532;  People  v.  Keeler,  29  Hun  (N.  Y.)  Griffiths,  118  Ind.  83. 

175;  State  v.  Brunst, 26  Wis.  412;  King  8.  Young  v.  Ledrick,  14  Kan.  92, 
v.  Hunter,  65  N.  Car.  603;  s.  c,  6  Am.  Brewer,  J.,  saying:  "Thus,  the  legis- 
Rep.  754;  State  v.  Noble,  118  Ind.  350.  lature  has  authorized  the  trial  of  certain 
See  also  Constitutional  Law,  vol  3,  cases  before  referees.  No  question  has 
p. 693;  Harris f.Vanderveer,  21  N.J.  Eq.  been,  none  can  well  be  made,  as  to  the 
424;Hutkofft>.  Demorest,  103  N.Y.  377;  validity  of  such  legislation.  Yet  here 
State  v.  Gennaway,  16  Lea  (Tenn.)  is  an  officer  other  than  the  judge  who  is 
124;  Landers  v.  Staten  Island  R.  Co.,  exercising  judicial  functions  in  cases  in 
53  N.Y.  450;  In  Matter  of  Application  that  court.  So  also,  at  common  law, 
of  Senate,"  10  Minn.  78;  In  Matter  of  the  sheriff  exercised  judicial  functions. 
Senate,  9  Col.  623;  Alexander  v.  Ben-  .  .  .  In  our  own  proceedings  under 
nett,  60  N.  Y.  204.  Elliott,  C.  J.,  the  occupying  claimant  act  may  be 
said:  "The  question  which  faces  us  is  found  something  of  the  same  nature." 
not  one  of  discretion,  but  of  imperative  Proceedings  in  aid  of  execution  were 
duty.  .  .  .  Judges  are  chosen  for  held  by  the  court  to  be  of  such  sub- 
the  purpose  of  maintaining  the  limita-  ordinate  character, 
tions  of  the  constitution,  without  which  4.  People  v.  Bush,  40  Cal.  344;  Peo- 
free  government  cannot  exist."  State  v.  pie  v.  Provines,  34  Cal.  520. 
Noble,  118  Ind.  350.  See  also  Kilbourn  S.  State  v.  Brown,  35  Kan.  167,  hold- 
v.  Thompson,  103  U.  S.  168;  People  v.  ing  that  failure  of  probate  judge  to  ex- 
Keeler,  99  N.  Y.  463,  52  Am.  Rep.  49;  amine  funds  of  county  treasurer  did  not 
Greenough  v.  Greenough,  11  Pa.  St.  afford  ground  for  removal  from  the 
489;  Missouri  River  Tel.  Co.  v.  First  office  of  judge;  although  it  might  per- 
Nat.  Bank,  74  111.  217;  Perkins  v.  Cor-  haps  furnish  a  reason  for  divesting  him 
bin,  45  Ala.  103;  Lieber  Civil  Liberty  of  such  distinct  nonjudicial  authority. 
154;  Montesquieu  Spirit  of  Laws  33;  See  also  State  v.  Laughton,  19  Nev. 
Ingersoll  Fears  for  Democracy  23;  Wil-  202,  where  it  was  held  that  a  lieutenant- 
son  Congressional  Government  12,  36;  governor  who  was  by  statute  made  ex 
3  Burke's  Works  1 10;  1  Bryce  American  officio  state  librarian  did  not  forfeit  the 
Commonwealth  31,  429,  lieutenant-governor's  office  by  forfeiture 

2.  State  z>.  Maynard,  14  111.  419.  See  of  that  of  librarian  through  fault  in 
also  Shoultz  v.  McPheeters,  79  Ind.  bond;  as  the  two  offices  are  distinct. 
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cial  are  not  reviewable  by  certiorari.1  In  the  note,*  a  great 
many  powers  other  than  those  of  a  judicial  nature  are  mentioned 
as  having  been  vested  in  judges.  Examination  of  these  cases 
will  show  that  in  rude,  imperfectly  developed  periods,  the  county 
or  sessions  courts  have  been  constituted  a  quite  active  part  of  the 
police  or  governmental  power  in  the  counties,  having  devolved  on 
them  the  duty  or  authority  to  erect  houses  of  correction,  to  es- 
tablish ferries,  roads  and  bridges,  to  act  as  trustees  of  town  sites, 
to  regulate  militia'  supplies,  to  issue  liquor  licences,  to  solemnize 
marriages  or  grant  licences  therefor,  to  organize  corporations,  to 
take  acknowledgments,  etc. 


1.  People  v.  Bush,  40  Cal.  344,  apply- 
ing the  rule  to  the  case  of  appointment 
by  county  judge  of  a  supervisor.  "If 
the  writ  in  this  case  can  be  maintained, 
on  the  ground  that  the  order  sought  to 
be  reviewed  was  made  by  a  county  judge, 
then  upon  the  same  ground  this  court 
may,  upon  the  writ  of  certiorari,  cancel 
an  acknowledgment  of  a  deed  or  annul 
a  marriage." 

3.  Court  of  sessions  in  Massachusetts 
were  agents  and  representatives  of  the 
county  in  all  matters  touching  its 
finances  and  general  and  prudential 
concerns,  and  its  acts  and  admissions 
were  binding  upon  the  inhabitants. 
Hampshire  Co.  v.  Franklin  Co.,  16 
Mass.  76.  Mandamus  would  lie  to  com- 
pel this  court  to  erect  or  provide  a 
house  of  correction.  Commonwealth 
v.  Sessions  of  Hampden,  2  Pick.  (Mass.) 
415.  This  court,  previously  to  its  aboli- 
tion, wa.s  authorized  to  establish  ferries. 
Fay  Petitioners,  16  Pick.  (Mass.)  243. 
In  Maine,  this  court  had  authority  to 
lay  out  and  maintain  roads.  Emerson 
v.  Washington,  9  Greenl.  (Me.)  92. 
Powers  of  justices  of  the  peace  holding 
county  court  in  Tennessee,  to  transact 
county  business  and  receive  and  appro- 
priate moneys  of  the  county.  See  Cole- 
man v.  Smith,  Mart.&  Yerg.  (Tenn.Rep.) 
36.  In  Virginia,  county  courts  have 
authority,  and  may  be  compelled  by 
mandamus,  to  build  bridges  across  pub- 
lic roads.  Brander  i>.  Chesterfield  Jus- 
tices, s  Call  (Va.)  548.  And  to  impose 
county  levies.  Case  of  the  County  Levy, 
5  Call  (Va.)  139.  In  Alabama,  to 
authorize  the  erection  of  toll  bridges 
and  to  licence  ferries.  Dyer  v.  Tuska- 
loosa  Bridge  Co.,  2  Port.  (Ala.)  296. 
In  Mississippi,  to  settle  and  allow 
claims  against  the  county  and  to  levy  a 
tax  in  payment,  and  may  be  compelled 
thereto  by  mandamus.  Madison  Co. 
Court  v.  Alexander,  Walker  (Miss.) 
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523.  In  Kentucky,  justices  of  the 
peace  may  levy  county  tax.  Gilbert  v. 
Huston,  6  Litt.  (Ky.)  223.  In  Connecti- 
cut, the  county  court  has  power  to  act 
in  the  demise  of  a  countv  house.  Buell 
v.  Cook.  4  Conn.  238.  As  to  powers  of 
a  probate  judge  in  regard  to  town  sites 
under  Montana  Code  Civ.  Proc.,  $  6, 
see  Hartman  v.  Smith,  6  Mont.  295.  In 
Oregon,  the  county  judge  has  discre- 
tionary power  of  allowing  or  disallowing 
arms  and  accoutrements  out  of  county 
funds  to  a  militia  company.  Vincent  v. 
Umatilla  Co.,  i4  0reg.  375. 

Liquor  Licences. — The  issuing  of  liq- 
uor licences  may  be  cast  on  judges.  In- 
toxicating Liquor  Cases,  25  Kan.  751. 
(There  was  no  evidence  of  the  duty  by 
the  judge,  nor  was  that  question  raised.) 
In  Pennsylvania,  under  the  Brooks 
High  Licence  act  of  1887.  the  judges 
grant  retail  and  wholesale  liquor  li- 
cences. 

Kansas. — It  has  been  repeatedly  held 
in  Kansas  that  the  legislature  may  con- 
fer new  duties — judicial,  quasi  judicial, 
or  ministerial,  on  probate  courts  or 
probate  judges  of  that  State,  aside  from 
the  ordinary  powers  conferred  by  the 
constitution.  State  v.  Brown,  35  Kan. 
167,  169;  In  re  Johnson,  12  Kan.  102; 
Young  v.  Lednck,  14  Kan.  92;  State 
v.  Majors,  16  Kan.  440;  Intoxicating 
Liquor  Cases,  25  Kan.  751. 

Many  illustrative  instances  have  been 
grouped  in  Re  Johnson,  12  Kan.  103. 
Thus  they  have  been  authorized  to  take 
acknowledgment  of  deeds;  issue  mar- 
riage licences;  solemnize  marriages; 
organize  corporations,  such  as  colleges, 
universities  and  other  institutions  for 
promoting  education,  religion,  morality, 
agriculture,  manufacturing,  or  the  fine 
arts;  organize  municipal  corporations 
(Kirk patrick  v.  State,  5  Kan.  673,  677), 
hold  criminal  courts  (Miller  v.  State,  2 
Kan.  175,  180,  183;  Rice  v.  State,  3 
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In  California,  many  of  these  instances  were  cited  by  counsel, 
but,  under  the  rigid  wording  of  the  State  constitution1  prohibit- 
ing trenching  by  one  department  on  another,  the  court  held  that 


Kan.  141,  163,  172;  Clay  v.  State,  4 
Kan.  49,  54,  59;  Kirkpatrick  v.  State, 
5  Kan.  673);  hear  and  determine,  as 
judges  of  courts,  contested  election 
cases  (Steele  v.  Martin,  6  Kan.  430, 
436;  Norton  v.  Graham,  7  Kan.  166); 
issue  subpoenas;  take  depositions;  en- 
ter town  sites  at  United  States  land  of- 
fices in  trust  for  occupants  (Sherry  v. 
Sampson,  it  Kan.  611;  WinfieldTown 
Co.  v.  Maris,  11  Kan.  128;  McTaggart 
v.  Harrison,  12  Kan.  62);  exercise  cer- 
tain powers  in  district  court,  in  cases 
mentioned  in  statutes;  as  justifying 
civil  bail,  granting  injunctions,  appoint- 
ing receivers,  certain  orders  in  aid  of 
execution. 

"Not  all  of  these  powers  are  held  to 
be  constitutional,  but  are  referred  to 
to  show  the  general  opinion."  In  re 
Johnson,  12  Kan.  104. 

Proceedings  in  Aid  of  Execution. — In 
Kansas,  authority  vested  in  probate 
judges  to  act  in  "aid  of  execution"  was 
upheld.  Young  v.  Ledrick,  14  Kan. 
92- 

Brewer,  J.,  said:  "While  it  may  be 
that,  under  section  5  of  article  3  of  the 
constitution,  it  is  impossible  for  the  le- 
gislature to  provide  for  more  than  one 
judge  of  a  district  court,  and  while  it 
may  be  that  no  legislation  could  be  up- 
held which  excluded  such  single  judge 
from  a  supervisory  control  of  all  the 
proceedings  of  that  court,  yet  within 
this  limit  we  think  it  competent  for  the 
legislature  to  provide  that  other  persons 
may  exercise  some  judicial  functions  in 
cases  pending  therein.  Thus  the  legis- 
lature has  authorized  the  trial  of  cer- 
tain cases  before  referees.  .  .  .  So, 
alio,  at  common  law,  the  sheriff  exer- 
cised judicial  functions.  The  sheriffs 
jury,  to  assess  damages,  was  an  every- 
day occurrence.  ...  In  our  own 
proceedings  under  the  occupying  claim- 
ant act  may  be  found  something  of  the 
same  nature.  .  .  .  Now,  these  pro- 
ceedings in  aid  of  execution  are  oi  this 
same  subordinate  nature." 

Examination  of  Public  Funds. — Legis- 
lation of  the  character  above  mentioned 
empowering  probate  judge  to  examine 
public  funds  is  valid.  State  v.  Majors, 
16  Kan.  440. 

Examination  of  public  funds  in  hands 
of  county  treasurer  was  held  in  a  Kan- 
sas case  to  be  distinct  from  the  judicial 


duties  of  a  probate  judge,  and  his  neg- 
lect of  that  duty,  imposed  on  him  by 
statute,  did  not  constitute  a  cause  of 
forfeiture  of  his  office  on  quo  -warranto. 
The  court  said  the  statute  was  in  the 
nature  of  an  attempt  to  put  on  him  the 
duties  of  another  officer.  State  v. 
Brown,  35  Kan.  167.  And  see  State  v. 
Laughton,  19  Nev.  202. 

Fixing  Compensation  of  County  Assis- 
tants.— "Statute  authorizing  judges  to 
fix  compensation  of  deputies,  clerks, 
bookkeepers  and  other  assistants  who 
may  be  employed  by  the  treasurer,  au- 
ditor, recorder,  sheriff,"  etc.,  was  held 
not  to  create  a  distinct  office;  and  com- 
mon pleas  judges,  in  quo  -warranto,  de- 
manding that  they  should  show  cause 
why  they  exercised  such  duties,  were 
sustained  in  obeying  the  statute.  The 
court  said,  however:  "Whether  they 
could  be  compelled  to  perform  the  du- 
ties which  the  act  undertakes  to  require 
of  them,  is  foreign  to  the  present  en- 
quiry. .  .  .  We  have  no  hesitation 
in  saying  that,  in  our  opinion,  the  act 
does  not  create  or  invest  them  with  a 
new  office."  State  v.  Judges,  21  Ohio 
St.  1.  On  this  last  point  the  case  was 
disapproved  in  the  Kansas  opinion. 
But  the  two  opinions  are  to  be  read  in 
light  of  the  questions  raised  in  them 
respectively. 

Texas  School  Laws.— County  courts' 
approval  of  certain  school  contracts 
and  mandamus  to  enforce  approval  of 
vouchers  for  teachers'  pay  in  Texas, 
see  Cahiel  v.  Coleman,  72  Tex. 
550. 

Public  Contracts. -Judges  may  be 
authorized  to  award  contracts  for  legal 
advertisements.  Such  notices  come 
sufficiently  within  the  judicial  province. 
Particularly  is  it  so  with  respect  to  St. 
Louis  circuit  court  judges,  who  are 
authorized  by  the  constitution  to  make 
rules  for  transaction  of  "such  other 
business  as  mav  be  authorized  by  law." 
State  v.  Tolle/71  Mo.  645. 

1.  "No  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to 
one  of  these  departments  [referring  to 
the  devision  of  government  into  execu- 
tive, legislative  and  judicial]  shall 
exercise  any  functions  appertaining  to 
either  of  the  others  except  in  the  cases 
hereinafter  expressly  directed  or  per- 
mitted." 
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the  legislature  could  confer  no  other  than  judicial  functions1  upon 
the  courts  of  sessions,  nor  make  the  chief  justice  of  the  State  a 
trustee  of  the  State  library.* 

Such  administrative  duties  were  imposed  on  the  quarter 
sessions  by  reason  of  the  presence  in  the  court  of  lay  mem- 
bers, to  whom  administrative  employments  were  appropriate. 
But  in  Pennsylvania,  under  a  constitution  which  now  entrusts  the 
jurisdiction  of  the  quarter  sessions  court  of  most  of  the  counties 
to  law  judges  exclusively,  a  feeling  of  great  doubt  exists  whether 
courts  so  composed  entirely  of  judicial  as  distinct  from  adminis- 
trative officers  can  be  compelled  against  their  will  to  enter  upon 
administrative  duties.8 

In  addition,  moreover,  to  the  change  in  the  composition  of  the 
court,  the  administrative  duties  have  been  mostly  imposed  on 
other  bodies  or  officials — on  councils,  commissioners,  etc. ;  and 
the  old  control  of  the  county  by  the  sessions,  through  the  action  of 
grand  juries,  has  in  many  jurisdictions  ceased,  in  great  part. 

1.  In  1855,  the  California  court  held 
that  the  legislature  has  no  power  to 
confer  other  than  judicial  functions 
upon  the  courts  of  sessions,  the  particu- 
lar power  in  question  being  that  of 
making  a  contract  for  the  purchase  of  a 
lot  for  the  erection  of  public  buildings. 
Burgoyne  v,  San  Francisco  Super- 
visors, 5  Cal.  9.  The  same  court  held, 
however,  that  county  judges  of  two 
counties  could  be  given  power  to  ap- 
point commissioners  to  settle  division 
of  indebtedness  between  two  counties 
created  out  of  one  original  county, 
the  appointment  being  in  a  matter  of 
judicial  nature,  and  being  analogous  to 
appointments  of  referees  and  arbitrators. 
Tuolumne  Co.  v.  Stanislaus  Co.,  6  Cal. 
440. 


A  statute  giving  the  county  court 
power  to  incorporate  towns  was  held 
unconstitutional,  as  giving  nonjudicial 
power.  People  v.  Town  of  Nevada,  6 
Cal.  143.  And  it  was  held  in  Chard  v. 
Harrison,  7  Cal.  113,  that  the  power  to 
grant  ferry  licences  is  not  judicial,  but 
political. 

31  People  v.  Sanderson,  30  Cal.  160. 

S.  Legislative  bodies  have  at  various 
times  conferred  on  judicial  officers 
powers  not  belonging  to  the  judicial  de- 
partment. On  such  occasions,  if  the 
judges  have  acted,  it  would  appear  that 
their  doing  so  has  been  voluntary.  The 
legislature  may  empower,  but  it  cannot 
compel,  judges  to  exercise  nonjudicial 
authority.  Thus  is  Hayburn's  Case,  2 
Dall.  (U.  S.)  409,  the  United  States 
circuit  courts  were  authorized  to  ex- 
amine and  certify  respecting  pensions 


8 


of  revolutionary  soldiers.  Those  in 
New  York,  Jay,  C.  J.,  and  Cvshing, 
J.,  with  Duane,  District  Judge,  held 
the  act  unconstitutional.  Those  of 
Pennsylvania  declined  to  act;  while  the 
North  Carolina  circuit  court  addressed 
a  letter  to  the  President  in  which  they 
stated  that  they  could  not  sit  as  judges, 
nor  could  they  see  how  they  could  sit 
as  commissioners,  although  they  desired 
not  to  bind  themselves  on  the  latter 
point.  Those  of  New  York,  out  of  con- 
sideration for  the  humane  and  patriotic 
object  of  the  act,  agreed  to  sit  as  com- 
missioners. The  supreme  court  held 
that  the  act  was  unconstitutional;  and 
that  because  the  duties  were  imposed 
on  the  court,  as  a  court,  the  judges 
could  not  sit  as  commissioners.  Note 
to  U.  S.  v.  Ferreira,  13  How.  (U.  S.) 
52.  In  the  Ferreira  case  just  cited, 
claims  under  the  treaty  of  1819  with 
Spain  were  referred  to  the  district 
judges  of  Florida,  with  appeal  to  the 
secretary  of  state.  This  reference  was 
held  not  to  be  to  the  judges  sitting  as  a 
court.  The  duties,  although  involving 
the  exercise  of  discretion,  were  not 
judicial  in  the  sense  in  which  judicial 
power  is^granted  by  the  constitution. 
Accordingly,  the  court  held  that  there 
was  no  appeal  to  the  United  States 
supreme  court.  In  Ex  porta  Gans,  17 
Fed.  Rep.  471,  Treat,  J.,  in  the  United 
States  court  for  the  Eastern  District  of 
Missouri,  refused  to  act  under  the  act 
of  congress  providing  for  the  ascertain- 
ment by  the  court  or  judge  of  the  value 
of  services  of  informers  in  smuggling 
cases,  the  certificate  to  the  secretary 
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Where  extrajudicial  duties  are  imposed  in  language  which  re- 
fers to  the  court,  the  judges  cannot  exercise  such  duties  as  com- 
missioners.1 

Certain  powers  may  be  judicial  in  their  nature,  yet  not  in  the 
sense  in  which  judicial  power  is  granted  by  the  fundamental  law. 
Thus  the  adjustment  of  claims  under  a  treaty  appears  to  be  the 
province  of  a  commissioner  rather  than  of  a  court*  Such  a 
power  cast  by  congress  on  the  United  States  territorial  judges, 
was  held  to  devolve  on  them  as  commissioners,  not  as  judges. 
The  supreme  court  have  intimated  strongly  that  under  the  con- 
stitution the  power  could  not  be  put  upon  the  judges  as  a  court.8 

(6)  Double  Duties. — Making  a  person  ex  officio  officer  by  virtue 
of  his  holding  another  office  does  not  merge  the  two  in  one.4 
New  duties  or  powers,  do  not,  simply  because  they  might  have 
constituted  a  new  office,  therefore  necessarily  create  the  same.5 

3.  Territorial  Limitations  of  Powers. — The  judicial  department  in 


of  the  treasury  not,  however,  to  be  con- 
clusive. The  court  held  that  the  act 
contemplated  an  admixture  of  judicial 
and  executive  duties  and  officers,  and 
was  not  binding  in  the  respect  indicated. 
See  also  Re  Account  of  Allen,  19  Feb. 
809.  In  application  to  appoint  Board 
of  Assessors,  7  Leg.  Gaz.  117,  the 
common  pleas  No.  2  of  Alleghany 
county,  Pa.,  refused  to  appoint  a  board 
of  tax  assessors  for  the  city  of  Pitts- 
burgh, holding  that  a  statute  requiring 
the  judges  so  to  do  violated  the  division 
of  government  into  three  departments 
and  that  said  statute  was  unconstitu- 
tional. For  although  congress  may 
require  the  United  States  circuit  courts 
to  appoint  supervisors  of  elections  (U. 
S.  v.  Siebold,  100  U.  S.  373),  this  is  ex- 
plained (p.  399)  by  the  express  provision 
in  the  federal  constitution  that  congress 
may  by  law  vest  the  appointment  of 
such  inferior  officers  as  they  think 
proper,  in  the  president  alone,  in  the 
courts  of  law  or  in  the  heads  of  depart- 
ments. 

If  then  a  quarter  sessions  is  altered 
in  charter  so  as  to  be  composed  exclu- 
sively of  law  judges,  while  administra- 
tive matters  formerly  performed  by  it 
are  entrusted  elsewhere:  to  councils  of 
cities,  highway  commissioners,  city 
commissioners,  etc.,  etc.,  there  is  strong 
argument  that  the  court  has  ceased  to 
be  administrative,  and,  if  so,  the  former 
part  of  this  note  will  then  apply  to  such 
a  court  of  sessions.  But  even  if  the 
argument  is  sound,  yet  if  that  court 
choose  to  enter  on  administrative 
affairs,  mandamus  will  compel  it  to  act 
according  to  law.  In  Prospect  Brewing 
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Co.'s  Petition,  127  Pa.  St.  523,  the 
Philadelphia  quarter  sessions  were 
directed  by  mandamus  to  grant  licences 
to  wholesale  liquor  dealers,  distillers, 
etc.,  according  to  certain  principles 
laid  down  in  that  case  by  the  supreme 
court. 

1.  Burgoyne  v.  San  Francisco  Super- 
visors, 5  Cal.  9,  22;  note,  directed  by 
the  United  States  supreme  court  to  be 
inserted  respecting  U.  S.  v.  Yale  Todd, 
and  to  be  found  under  U.  S.  v.  Ferreira, 
13  How.  (U.  S.)  40,  52. 

2.  Where  United  States  territorial 
judges  were  directed  to  adjudge  claims 
for  losses  sustained  by  Spaniards,  by 
the  operations  of  the  American  army  in 
Florida,  power  of  review  being  conferred 
on  the  secretary  of  the  treasury,  it  was 
held  that  the  judges  did  not  act  as 
judges  in  the  proceedings,  but  as  com- 
missioners, and  that  no  appeal  lay  to 
the  supreme  court.  U.  S.  v.  Ferreira, 
13  How.  (U.  S.)  40. 

S.  U.  S.  v.  Ferreira,  13  How.  (U.  S.) 
40.  See  also  Burgoyne  v.  San  Fran- 
cisco Supervisors,  5  Cal.  9,  22;  note  to 
Hayburn's  Case,  2  Dall.  (U.  S.)  409; 
U.  S.  v.  Todd,  13  How.  (U.  S.)  52.  n. 

4.  Double  Duties. — State  v.  Laughton, 
19  Nev.  202;  People  v.  Edwards,  9  Cal. 
286;  People  v.  Love,  25  Cal.  520;  Lath- 
rop  v.  Brittain,  30  Cal.  680;  -People  v. 
Ross,  38  Cal.  76;  Territory  v.  Ritter,  1 
Wyo.  333;  Denver  v.  Hobart,  10  Nev. 
28.  Failure  to  give  bond  for  the  ex  officio 
office  does  not  affect  the  original  office. 
State  v.  Laughton,  19  Nev.  202;  s.  c,  8 
Pac.  Rep.  344. 

8.  State  ex  rel.  Atty.  Gen.  v.  The 
Judges,  21  Ohio  St.  1,  14. 
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a  State  is  a  part  of  the  general  government.  It  forms  no  exclu- 
sive part  of  any  of  the  political  divisions.  It  administers  its  func- 
tions for  the  people  at  large.  Language  of  a  statute  referring  to 
local  officers  does  not  include  judicial  officers  deriving  their  office 
from  the  general  laws  of  the  State,  and  whose  duties  are  not  con- 
fined to  the  locality.1  The  payment  of  salaries  out  of  local  treas- 
uries does  not  localize  courts*. 

4.  Beview  of  Decisions. — One  judge  cannot  review  the  decisions 
of  another  judge  of  co-ordinate  jurisdiction.3 

Decisions  of  judicial  questions  cannot  be  controlled  collaterally,4 
but  only  by  appeal,  writ  of  error,  etc.  Acts  ministerial  and  not 
judicial  are  not  reviewable  by  certiorari.6  Matters  discretionary 
will  not  ordinarily  be  reviewed  ;6  but  discretion  demands,  for  its 
exercise,  legal  proof.* 

5.  Miscellaneous. — Until  commissioned,  elected  judges  may  prac- 
tice law.8  The  duties  of  a  judge  are  to  be  performed  openly;  and 
he  shall  not  confer  in  private  with  one  party  in  the  absence  of  the 
other.9  A  judge  of  the  court  from  which  an  execution  issues 
may,  if  he  will,  buy  at  the  sale.10 


1.  Landon  v.  Mayor  etc.  of  New 
York,  49  How.  Pr.  *(N.  Y.)  218,221; 
Quinn  v.  Mavor  etc.  of  New  York,  44 
How.  Pr.  (N.  Y.)  266. 

County  Judge. — Although  a  county 
judge  may  for  certain  purposes  be 
classed  with  county  as  distinguished 
from  state  officials — may,  for  instance, 
be  elected  at  the  county  elections  and 
not  at  the  state  elections,  and  may  be 
given  onerous  and  important  county 
work — he  does  not  thereby  lose  his  char- 
acter as  a  state  official;  and  like  other 
state  offices,  that  of  the  county  judge  in 
case  of  vacancy  shall  be  filled  by  the 
governor's  appointment  (in  Tennessee), 
and  not  by  the  county  court,  which  would 
act  were  the  office  a  county  one.  State  v. 
Glenn,  7  Heisk.  (Tenn.)  472.  See  also 
State  v.  Leonard,  86  Tenn.  495;  compare 
State  v.  McKee,  8  Lea  (Tenn.)  24; 
Wilson  v.  Wiltz,  32  La.  An.  6SS;  Res- 
publica  v.  Dallas,  3  Yeates  (Pa.)  300, 
316. 

2.  Landon  v.  Mavor  etc.  of  New 
York,  49  How.  Pr.  (N.  Y.)  218.  223; 
Freedman  v.  Sigel,  10  Blatchf.  (U.  S.) 
327- 

3.  Fisher  v.  Hepburn,  48  N.  Y.  41; 
People  v.  National  Trust  Co.,  31  Hun 
(N.  Y.)  20.  Compare  State  v.  Lazarus, 
33  La.  An.  1425;  State  r.  Vorhies,  34 
La.  An.  99. 

4.  Want  of  Jurisdiction.— The  rule  that 
a  party  cannot  appeal  from  one  judge 
to  another  of  co-ordinate  jurisdiction  by 
motion  for  relief  from  an  order  or 


judgment,  does  not  apply  where  the 
court  was  without  jurisdiction  and  the 
order  or  judgment  void.  He  is  not 
bound  to  appeal  from  a  void  order  or 
judgment,  but  may  assert  its  invalidity 
at  all  times.  Kamp  v.  Kamp,  59  N.  Y. 
212,  Grover  and  Folger,  JJ.,  dis- 
senting. 

5.  Stay  of  Execution. — Schlandedin 
v.  Marshall,  72  Pa.  200.  The  district 
judge  of  the  district  where  the  cause 
was  tried — unless  disqualified — may  ap- 
prove the  undertaking  to  stay  execu- 
tion, notwithstanding  the  fact" that  the 
case  was  tried  before  another  judge. 
Frevert  v.  Swift,  19  Nev.  400. 

6.  Louisiana. — The  district  judge  has 
discretion  to  fix  fee  of  expert  in  a  crim- 
inal case.  His  decision  will  not  be 
reviewed  on  certiorari.  State  v.  Cole, 
33  La.  An.  1356. 

1.  Madden  v.  Fielding,  19  La.  An. 
505. 

8.  Com.  v.  Pyle,  iS  Pa.  St.  519. 

9.  Sparks  v.  State,  59  Ind.  82. 

10.  Cooper  v.  Gallraith,  3  Wash.  (U. 
S.)  546.  Washington,  J.,  charged 
the  jury:  "It  may  be  indiscreet  in  him 
to  do  so;  and  it  may  be  unbecoming 
the  dignity  of  his  station  to  speculate 
in  purchases  of  this  sort,  unless  under 
very  peculiar  circumstances. 

But  we  do  not  understand 
that  the  plaintiff  gave  any  judicial 
opinion  respecting  the  sales  of  this 
property     .     .    .     His  direction  to 
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Attendance  at  Trial. 


6.  Property  Under  Court's  Control. — Custody  of  records  is  a  rfiin- 
isterial  duty.  Where  it  is  the  duty  of  a  probate  judge  to  deliver 
them  up,  he  may  be  compelled  to  do  so.1  But  where  the  title  to 
the  office  is  the  real  question,  the  parties  will  be  remitted  to  quo 
warranto?  Bill  of  interpleader  for  property  of  county,  if  main- 
tainable, must  be  in  the  county's  name,  not  in  that  of  a  probate 
judge.3  Trust  funds  are  not  to  be  deposited,  by  a  surrogate,  with 
a  private  banker.4 

m.  Fowess  and  Duties  nr  Matters  of  Practice — 1.  Attendance 
at  Triad. — A  judge  of  oyer  and  terminer  absenting  himself  for  a 
day  in  the  course  of  a  murder  trial  thereby  disqualifies  himself 
from  further  sitting.  If  he  sits  again,  it  is  error.5  The  Arkansas 
court  permitted  a  judge  presiding  in  a  civil  case,  and  who,  after 
the  evidence  had  closed  and  the  charge  had  been  delivered, 
then  fell  sick,  to  retire,  a  special  judge  being  appointed  from 
the  bar.6 

2.  Appeals  and  Bills  of  Exception. — In  the  absence  of  statutory 
provision,  the  approval  of  the  judge  who  presided  at  the  trial  is 
indispensable  to  the  statement  of  facts,  in  order  that  they  shall 


the  sheriff  to  sell  this  land  for  hard 
money  was  not  given  judicially,  nor 
could  it  be." 

1.  Where  complainant  shows  a  prima 
facie  title,  and  his  right  to  the  office  is 
not  the  subject  of  the  contention,  de- 
livery of  insignia  and  property  will  be 
required.  Thompson  v.  Holt,  52  Ala. 
491;  State  v.  Sherwood,  15  Minn. 
221;  Crowell  v.  Lambert,  10  Minn. 
369;  People  v.  Head,  25  111.  325;  Bloom 
v.  Van  Rensselaer,  15  111.  503;  High, 
Ex.  L.  Rem.,  §  74. 

Of  the  prima  facie  title,  the  gover- 
nor's commission  is  the  best  evidence. 
Hill  v.  State',  1  Ala.  559;  Brightly's 
Lead.  Election  Cas.  314,  note  p.  319. 
On  it  the  court  will  rest,  and  for  the 
time  being  award  the  property  of  the 
office  to  the  holder  of  this  title,  without 
adjudicating  whether  the  relator  has  or 
not  the  actual  title.    People  v.  Kilduff, 

15  111.  492;  People  v.  Head,  25  111  325; 
Crowell  v .  Lambert,  10  Minn.  369;  State 
v.  Sherwood,  15  Minn.  221;  State  v. 
Churchill,i5  Minn.  455;  People  v.  Miller, 

16  Mich.  56;  State  v.  Governor,  1  Dutch. 
(N.J.)  331;  Thompson  v.  Holt,  52  Ala. 
491. 

3.  Thompson  v.  Holt,  52  Ala.  491 ; 
High  on  Ex.  Leg.  Rem.,  §  77;  In  re 
Whiting,  2  Barb.  (N.  Y.)  513;  People 
v.  Allen,  42  Barb.  (N.  Y.)  203;  People 
Stevens,  5  Hill  (N.  Y.)  616;  In  re 
Baker,  11  How.  Pr.  (N.  Y.)  418,430. 
S.  Patrick  r.  Robinson,  83  Ala.  57^. 
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4.  People  v.  Faulkner,  31  Hun  (I 


Y.)  317.  See  United  States  v.  Pres- 
cott,  3  How.  (U.  S.)  578;  United  States 
v.  Morgan,  11  How.  (U.  S.)  H4; 
United  States  v.  Dashiel,  4  Wall.  (U. 
S.)  182;  United  States  v.  Thomas,  15 
Wall.  (U.  S.)  337;  State  r.  Harper,  6 
Ohio  St.  607;  Mazzy  v.  Shattuck,  1 
Den.  (N.  Y.)  233;  Hancock  v.  Hazzard, 
12  Cush.  (Mass.)  112. 

6.  People  v.  Shaw,  63  N.  Y.  36; 
McCann  v.  People,  3  Park.  (N.  Y.) 
272;  and  see  People  v.  Lake,  2  N.  Y. 
358.  The  prisoner  cannot  waive  this 
error.  Hardin,  J.,  in  the  depart- 
ment court.  Shaw  v.  People,  3  Hun 
(N.  Y.)  281,  citing  other  New  York 
cases. 

On  the  duty  of  constant  attendance 
in  a  capital  case,  see  also  Hayes  v. 
State,  58  Ga.  35. 

In  the  course  of  a  civil  proceeding, 
Bronson,  C.  J.,  observed  that  some- 
thing must  be  trusted  to  the  judge's 
discretion  whether  he  could  safely 
leave  for  awhile.  Oakley  v.  Aspin- 
wall,  3  Com.  (N.  Y.)  547. 

Delegation  of  Power. — A  judge  can- 
not delegate  his  power;  he  cannot  call 
attorney  to  take  the  bench.  Davis  v. 
Wilson,  65  111.  525,  530.  He  must  re- 
main on  bench  during  argument  to 
jury.  Brownlee  v.  Hewitt,  1  Mo.  App. 
360;  State  v.  Claudius,  1  Mo.  App. 

6.  Bullock  v.  Neal,  42  Ark.  278. 
But  the  bill  of  exceptions  must  be 
signed  by  the  regular  judge;  for  he  it 
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receive  attention  on  appeal.1  It  has  been  held  that  a  bill  of  ex- 
ceptions must,  and  could  be,  signed  by  the  judge  who  tries  the 
case,  although  he  has  gone  to  another  circuit,*  or  the  term  of 
court  has  expired,3  and  even  though  the  judge  be  a  special  judge.4 
In  North  Carolina,  it  was  held  that  if  the  party  seeking  a  new 
trial  has  not  been  guilty  of  laches,  the  supreme  court  will,  ex 
debito  Justifies,  order  a  new  trial  if  the  judge  who  tried  the  case 
has  gone  out  of  office  without  having  settled  the  bill.6  This  ac- 
cords with  the  English  practice.6  A  similar  decision  was  made 
in  the  United  States  circuit  court.'  For  a  bill  of  exceptions 
signed  by  another  than  the  trial  judge,  the  latter's  official  term 
having  expired,  is  a  nullity,  with  or  without  consent  of  the  par- 
ties.8 In  Wisconsin,  it  has  been  held  that  the  trial  judge  shall 
settle  the  bill  even  after  he  has  retired  from  office.9  This,  how- 
ever, is  exceptional.10  In  Florida,  the  successor  may  act,11  and 
the  court  of  that  State  recognized  power  in  the  trial  judge  to  order 
allowance  of  time  after  adjournment  for  settling  a  bill  of  excep- 


was  who  presided  when  it  was  taken. 
Bullock  v.  Neal,  42  Ark.  278. 

1.  Myers  v.  State,  9  Tex.  App.  157. 
A  statement  of  facts  agreed  to  by 
attorneys,  without  the  signature  and 
approval  of  the  judge,  cannot  be  con- 
sidered on  appeal.  There  "is  no  reason 
why  6uch  a  statement  approved  by  a 
judge  who  did  not  preside  at  the  trial 
should  have  any  greater  weight." 
Myers  v.  State,  9  Tex.  App.  159.  See 
also  Ohms  v.  State  (Wis.),  10  Cent. 
Law  Jour.  465. 

See  generally  Bill  of  Exceptions, 
vol.  2,  p.  221. 

2.  Ex  parte  Nelson,  62  Ala.  377; 
here  the  same  term  was  still  open, 
being  held  by  another  judge. 

8.  Watkins  v.  State,  37  Ark.  370; 
Cowell  v.  Altchul,  40  Ark.  172. 

4.  Authorities  in  preceding  note. 
Bacon  v.  State,  22  Fla.  46. 

8.  Isler  v.  Haddock,  72  N.  Car.  1 19; 
State  v.  O'Kelly,  88  N.  Car.  609,  611. 

6.  Newton  v.  Boodle,  54  E.  C.  L. 
Rep.  795. 

7.  U.  S.  v.  Harding,  Wall.  Jr.  (U. 
S.)  127. 

8.  Connelley  v.  Leslie,  28  Mo.  App. 
551;  Cranor  v.  School  District,  18  Mo. 
App.  397. 

The  statute  contemplates  that  the 
matter  of  exceptions  comes  under  the 
personal  observation  of  the  trial  judge, 
and  that  the  error  is  called  to  his  atten- 
tion at  the  time  and  the  exception  then 
and  there  taken.  Cranor  v.  School 
District  of  Gentry,  18  Mo.  App.  397; 
Consaul  v.  Liddell,  7  Mo.  250;  St. 
Louis  etc.  R.  Co.  v.  Corser,  31  Kan. 


705.  Compare  authorities  cited,  infra. 
See  generally  Bill  of  Exceptions, 
vol.  2,  p.  221. 

Fraud. — Certificate  of  case  made 
cannot  ordinarily  be  attached  on  appeal. 
State  v.  Todd,  4  Ohio  351;  Shepard 
v.  Peyton,  12  Kan.  616;  State  v.  Nog- 
gle,  13  Wis.  380.  But  in  some  cases  of 
conspiracy  where  the  judge's  certificate 
is  fraudulent,  the  supreme  or  appellate 
court  may  probably  disregard  it;  if  dis- 
regarded, it  should'  be  so  in  Mo.  Mis- 
souri etc.  R.  Co.  v.  Fort  Scott,  15  Kan. 
435,  480.  Where  signature  of  judge  to 
certificate  is  obtained  fraudulently,  see 
Kansas  Pac.  R.  Co.  v.  Simpson,  11 
Kan.  494. 

Louisiana — Where  a  New  Orleans 
district  judge  is  absent,  another  district 
judge  of  that  parish  can  grant  appeal 
from  a  judgment  rendered  by  the  absent 
judge.  Austen  v.  Scovill,  34  La.  An. 
484. 

California. — Settlement  of  statement 
for  appeal  should  be  made  by  a  succes- 
sor who  heard  and  denied  motion  for 
new  trial,  and  not  by  the  judge  who 
tried  the  case.  Cummings  v.  Conlan, 
66  Cal.  403,  construing  California  Code 
Civ.  Proc.,  v  653. 

9.  Oliver  v.  Town,  24  Wis.  512;  Fel- 
lows v.  Tait,  14  Wis.  156;  Davis  v. 
Menasha  Village,  20  Wis.  194;  Hale  v. 
Haselton,  21  Wis.  320. 

10.  Ranky,  J.,  in  Bacon  v.  State,  22 
Fla.  46,  50. 

11.  Hays  v.  McNealy,  16  Fla.  406. 
Where  the  judge's  sickness  disables 

him,  a  judge  of  another  circuit,  in  Flo- 
rida, has  power  to  act    Florida  Code, 
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tion.1  A  judge  may  be  empowered  by  statute  to  make  finding  in 
appeal  cases  tried  before  him,  though  his  term  of  office  has 
ceased.* 

3.  Hew  Trials. — It  is  the  duty  of  a  judge  who  tries  a  case  to  go 
through  with  it,  and  hear  a  motion  for  a  new  trial  if  made.  He 
cannot  refuse  to  hear  such  motion,  or  transfer  the  case  and 
motion  to  a  colleague.*  In  Texas,  the  successor,  in  a  proper  case, 
can  act.4 

4.  Opinions  and  Orders. — Orders,  decisions,  etc.,  have  no  depend- 
ence upon  the  accidental  place  of  their  preparation  or  signing, 
but  upon  the  filing.6  The  announcement  of  opinion  need  not 
necessarily  be  by  a  judge  in  commission.6 


cn-  373;  Bowden  v.  Wilson,  21  Fla. 
165. 

1.  Bacon  v.  State,  22  Fla.  46. 

2.  Johnson  v.  Higgins,  53  Conn.  236; 
Connecticut  act  1885,  March  31st. 

Kansas. — The  Kansas  statute  author- 
izes signing  and  settling  of  case  made 
bv  a  judge  after  his  term  of  office  has 
expired,  only  when  such  term  expired 
during  a  time  fixed  for  such  settling. 
The  statute  must  be  followed,  and  if 
no  time  is  fixed,  the  judge  cannot  make 
and  settle  a  case  after  his  term  of  office 
has  run  out.  St.  Louts  etc.  R.  Co.  v. 
Corser,  31  Kan.  705,  707;  Taylor  v. 
Mason,  28  Kan.  381. 

In  Thurber  v.  Ryan,  12  Kan.  453, 
the  judge  certified  the  case  made  within 
the  time  fixed  therefor.  It  was  accord- 
ingly validly  done,  although  his  term 
of  office  was  at  an  end.  Parties  them  • 
selves  cannot  extend  time  for  making 
case.  ./Etna  L.  Ins.  Co.  v.  Koons,  26 
Kan.  215. 

Judge  pro  tern,  may  settle  and  sign 
such  a  case,  though  the  term  at  which 
the  case  was  tried  has  expired.  Mis- 
souri etc.  R.  Co.  v .  Fort  Scott,  15  Kan. 
435'  475-  And  the  statute  in  Kansas 
enabling  judges  to  sign,  etc.,  after  their 
term  has  expired  is  to  be  applied  liber- 
ally, and  covers  the  case  of  a  special 
judge  just  mentioned.  Missouri  etc. 
R.  Co.  v .  Fort  Scott,  15  Kan.  435,  476. 
And  where  a  county  was  detached  to  a 
new  district,  so  that  it  lost  the  old 
judge,  the  statute  was  held  to  apply. 
Thurber  v.  Ryan.  12  Kan.  453. 

S.  Motions  for  New  Trials. — Voullaire 
v.  Voullaire,  45  Mo.  602,  holding  that 
an  unjust  and  scurrilous  attack  upon 
the  judge  by  the  newspapers  will  not  af- 
ford him  legal  reason  to  send  the  cause 
to  another  judge. 

4.  Edwards  v.  James,  7  Tex.  372;  cit- 
ing Gross  v.  McClaran,  8  Tex.  341; 


Stewart  v.  Jones,  9  Tex.  469;  Mussina 
p.  Moore,  13  Tex.  7. 

Independently  of  statute,  a  judge  has 
no  power  to  allow  a  motion  for  a  new 
trial  after  he  has  gone  out  of  office. 
Griffing  v.  Danbury,  41  Conn.  96. 

0.  Comstock  v.  Quicksilver  Mining 
Co.  v.  Santa  Cruz  Co.  Court,  57  Cal. 
625;  Early  v.  Oliver,  63  Ga.  11. 

6.  Reiber  v.  Boos,  1 10  Pa.  St.  594. 

Decrees,  etc.,  After  Expiration  of  Term. 
— A  circuit  judge,  after  the  expiration  ol 
his  term  of  office,  filed  his  decree.  He 
had  heard  the  cause  and  had  written 
and  dated  the  decree  before  the  expira- 
tion of  the  term,  and  both  he  and  others 
were  ignorant  of  the  fact  that  his  offi- 
cial term  had  expired.  His  term  was 
not  until  successor  chosen.  Held,  he 
was  a  judge  de  facto  and  that  the  decree 
was  a  valid  decree  (Simpson,  C.  J., 
dissenting).  Cromer  v.  Boinest,  27  S. 
C.  436.  See  also  Knowles  v.  Luce, 
Moore  109;  Rex  v.  Bedford  Level,  6 
East  356;  Gilliam  v.  Reddick,  4  Ired. 
(N.  Car.)  L.  368;  Brown  v.  Lunt,  37 
Me.  423;  Petersilea  v.  Stone,  119  Mass. 
465;  s.  c,  20  Am.  Rep.  335;  Fitchburg 
R.  Co.  v .  Grand  Junction  R.  &  D.  Co., 
1  Allen  (Mass.)  552;  McBee  v.  Hoke,  2 
Spear  (S.  Car.)  138;  Kottman  v.  Ayer, 
3  Strobh.  (S.  Car.)  5^2. 
See  infra,  this  title,  t>K  FactoJudges. 

But  where  there  is  no  such  mistaken 
impression  as  to  the  term  of  office  not 
having  expired,  a  decision  and  order 
filed  by  a  judge  after  the  expiration  of 
his  term  of  office  is  unauthorized,  and 
will  not  support  a  judgment.  Cain  v. 
Libby,  32  Minn.  491. 

It  is  not  enough  that  he  had  arrived 
at  a  conclusion  before  his  term  expired. 
Kissam  v.  Hamilton,  20  How.  Pr.  (N. 
Y.)  369;  Avrault  v.  Sackett,  17  How. 
Pr.  (N.  Y.)"46i;  Putnam  v.  Crombie, 
34  Barb.  (N.  Y.)  232. 
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The  legislature  cannot  invade  the  true  and  proper  province  of 
the  courts  and  control  the  judges  therein.*  Courts  have  held  that 
the  legislature  cannot  require  judges  to  put  their  opinions  in 
writing,1  or  to  give  their  opinjon  to  either  or  both  houses  in 
matters  not  in  that  respect  provided  for  by  the  constitution,* 
or  to  syllabize  their  opinions  for  the  official  reports.3  Some 
courts,  however,  have  complied  with  legislation  of  this  sort.4  Of 
course  a  federal  judge  is  not  bound  by  State  law  requiring  writ- 
ten opinions.6 

5.  Adjournment  of  Court — A  judge  may  adjourn  his  court  from 
day  to  day  for  rest,  refreshment,  etc.*  Order  to  adjourn  may  be 
by  telegraph.'  After  the  officers  of  court  have  lawfully  ad- 
journed the  same  till  next  term,  the  judge  cannot  appear  and  hold 
court.8 

6.  Powers  During  Vacation. — It  is  a  fundamental  principle  that 
courts  can  exercise  judicial  functions  only  at  such  times  and  places 
as  are  fixed  by  law,  and  that  the  judges  of  courts  can  enter  no 
orders  in  vacation  except  such  as  are  expressly  authorized  by 
statute.9    It  has  been  intimated  that  unless  legislation  authorizes 

In  Carli  v.  Rhener,  27  Minn.  292.  See  also  Griffin  v.  State,  1 19  Ind.  520 

the  judge  filed  his  decision  in  writing  Reasons  for  opinions  are  sufficiently 

the  same  hour  but  after  his  successor  stated  under  act  requiring  them,  if  those 

qualified,  and  in  ignorance  of  the  latter  essential  to  full  disposition  are  given, 

fact,  and  while  he  was  still  in  posses-  though  some  points  presented  are  not 

sion  performing  the  duties  of  office,  introduced.    Lake  Shore  etc.  R.  Co.  v. 

He  was  held  to  be  an  officer  de  facto,  Cincinnati  etc.  R.  Co.,  1 16  Ind.  578. 

and  his  acts  valid.    And  where  a  judge  4.  See  Respublica  v.  Doan,  i  Dall. 

continues  to  hold  court  as  judge  after  (Pa.)  89;  Com.  v.  Addison,  4  Dall. 

his  term  has  expired,  it  was  held  that  (Pa.)  225;  Case  of  Spring  Garden 

his  conduct  could  not  be  questioned  in  Street,  4  Rawle  (Pa.)  192. 

that  case,  as  he  was  at  least  an  officer  0.  Martindale  v.  Waas,  3  McCrary 

de  facto.    State  v.  Brown,  12  Minn.  (U.  S.)  108. 

538".    Motion  to  set  aside  the  judgment  Federal   Judge  and  State  Laws. — 

is  the  proper  remedy.    Cain  v.  Libby,  Georgia  Code,  $  3248,  prohibiting  trial 

32  Minn.  491;  Grant  v.  Vandercook,  judge  from  expressing  opinion  on  the 

57  Barb.  (N.  Y.)  165,  175.  facts  in  evidence,  is  not  regarded  in  the 

1.  Speight  v.  People,  87  111.  595;  federal  courts.  Hpthaway  v.  East 
Hawkins  v.  Governor,  1  Ark.  570.  Tenn.  etc.  R.  Co.,  29  Fed.  Rep.  489; 

In  Houston  v.  Williams,  13  Cal.  25,  Vicksburgh  etc.  R.  Co.  v.  Putnam,  11S 

Mr.  Ji'stick  Field,  speaking  for  the  U.  S.  545;  Nudd  v.  Burrows,  91  U.  S. 

court,  said:  "If  the  power  of  the  legis-  426. 

lature  to  prescribe  the  mode  and  man-  6.  White,  P.  J.,  Powers  v.  State,  23 

ner  in  which  the  judiciary  shall  dis-  Tex.  App.  42,  citing-  Barrett  v.  State,  1 

charge  their  official  duties  be  once  Wis.  175;  People  v.  Central  City  Bank, 

recognized,  there  will  be  np  limit  to  53  Barb.  (N.  Y.)  412;  Tuttle  v.  People, 

the  dependence  of  the  latter.  -  .  .  No  36  N.  Y.  431.    In  the  case  of  Revel  v. 

such  power  can  exist  in  the  legislative  State,  26  Ga.  275,  it  was  held  that  it  was 

department  or  be  sanctioned  by  any  competent  for  the  judge  to  adjourn  his 

court  which  has  the  least  respect  for  its  court  over  to  a  future  day  or  week,  as 

own  dignity  and  independence."   Ap-  he  might  see  fit. 

proved  in  Vaughn  v.  Harp,  49  Ark.  7.  A  telegram  to  clerk  is  a  "written 

160.     See  Coke's  Rep.,  part  3,  pref.  order"  sufficient  to  comply  with  statute. 

55.  State  v.  Holmes,  56  Iowa  588;  s.  c,  41 

2.  Matter  of  Application  of  Senate,  Am.  Rep.  121. 

10  Minn.  78.  8.  Garza  v.  State,  12  Tex.  App.  261. 

8.  Ex  parte  Griffiths,  118  Ind-  83.  9.  Judge's  Powers  in  Vacation. — Blair 
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the  same,  consent  or  agreement  cannot  support  proceedings  or 
decrees  in  vacation.1 

Consent  cannot  be  given  by  infants,  and  decrees  have  fre- 
quently been  made  saving  their  rights.  Virginia  legislation  has 
given  decrees  made  in  vacation  a  quasi-validity  even  as  to  infants, 
and  after  six  months  from  obtaining  his  majority,  such  youthful 
party  cannot  open  a  decree  entered  in  vacation.2 

7.  Powers  at  Chambers. — The  term  "chambers"  has  been  thus 
defined  :  "The  office  or  private  rooms  of  a  judge,  where  parties 
are  heard,  and  orders  made,  in  matters  not  requiring  to  be  brought 
before  the  full  court,  and  where  costs  are  taxed,  judgments  signed, 
and  similar  business  transacted."3 

Jurisdiction  at  chambers  is  incidental  to,  and  grows  out  of,  the 
jurisdiction  of  the  court  itself.  It  is  the  power  to  hear  and  deter- 
mine, out  of  court,  such  questions  arising  between  the  parties  to 
a  controversy  as  might  well  be  determined  by  the  court  itself, 
but  which  the  legislature  or  the  usage  of  courts  has  seen  fit  to 


v.  Reading,  99  111.  600;  Tyson  v.  Glaize, 
23  Gratt.  (Va.)  800;  Northwestern  etc. 
Ins.  Co.  v.  Wilcoxon,  64  Ga.  556.  A 
judge  has  no  power  in  vacation  to  dis- 
charge a  garnishee  from  a  judgment  in 
the  absence  of  agreement.  Laughlin 
v.  Peckham.  66  Iowa  121.  To  appoint 
a  receiver  in  Illinois.  Hammock  v. 
Farmers'  L.  &  T.  Co.,  105  U.  S.  77, 
83.  But  the  Nebraska  code  allows  a 
district  judge  to  confirm  a  sale  in  vaca- 
tion. McMurtry  v.  Tuttle,  13  Neb.  232. 
Application  for  remedial  writs  may  be 
made  in  Louisiana  to  a  judge  thereof 
when  the  supreme  court  is  not  in  ses- 
sion. State  v.  Judges,  35  La.  An.  1075. 
Judgment  of  nonsuit  may  be  granted 
out  of  term  time  in  North  Carolina. 
Bynum  v.  Powe,  97  N.  Car.  374.  Com- 
pare as  to  taxing  costs,  State  v.  Ray,  97 
N.  Car.  510. 

1.  Powers  Is  Vacation  by  Consent. — 
Tyson  v.  Glaize,  33  Gratt.  (Va.)  800; 
Hardin  v.  Ray,  89  N.  Car.  364.  See 
also  Bynum  v.  Powe,  97  N.  Car.  374. 

Consent  to  judgment  out  of  term  time 
should  always  appear  certain,  in  writing, 
signed  by  the  parties  or  their  counsel, 
or  the  judge  should  recite  the  fact  in  the 
judgment  or  order.  Bynum  v.  Powe, 
97  N.  Car.  374,  citing  other  North 
Carolina  cases. 

An  agreement  for  a  hearing  in  vaca- 
tion is  voluntary  and  cannot  bind  ex- 
cept so  far  as  executed  with  the  parties' 
consent  and  in  strict  accordance  with 
the  terms  of  the  agreement.  The  judge 
is  powerless  to  enter  any  order  in  vaca- 
tion changing  the  status,  and  such 
power  cannot  be  conferred  by  mere 


agreement.  Agreement  does  not  au- 
thorize consideration  of  application  to 
dismiss  as  to  a  particular  defendant,  nor 
to  require  answer  to  cross-bill,  nor  to 
make  order  for  a  decree  fro  confesso  for 
want  of  a  further  answer.  Blair  v. 
Reading,  09  111.  600. 

Authority  to  dissolve  injunctions  in 
vacation  authorizes  circuit  judges  to 
dissolve  the  same  in  a  county  of  his  cir- 
cuit other  than  that  where  the  cause  is 
pending,  reasonable  notice  being  given. 
Hayzlett  v.  McMillan,  u  W.  Va.  464; 
Horn  v.  Perry,  1 1  W.  Va.  694. 

"Vacation  refers  to  the  court  of  the 
county  of  the  cause.  Hayzlett  v.  Mc- 
Millan. 11  W.  Va.  464. 

Change  of  Members  of  Court. — Where 
it  was  agreed  that  a  case  might  be  de- 
cided in  vacation,  it  was  held  that  a 
new  judge,  added  after  the  agreement, 
and  to  whose  circuit  the  county  of  the 
suit  was  added,  and  to  whom  the  other 
judge  sent  the  cause,  could  decide. 
Manning  v.  Mathews,  66  Iowa  675, 
following  Hall  v.  Chicago  etc.  R.  Co., 
65  Iowa  713. 

2.  Until  six  months  afterwards,  the 
infant  can  take  proceedings  to  set  the 
same  aside  as  having  been  render^  in 
vacation,  if  he  can  show  prejudice. 
But  ordinarily  the  matter  of  entry  in 
vacation  is  of  convenience  merely,  and 
not  of  substance;  and  where  no  preju- 
dice to  the  infant  appeared,  but  benefit, 
the  court  refused  his  petition  to  set  aside 
a  decree  so  entered.  Morriss  v.  Vir- 
ginia Ins.  Co.  (Va.),  8  S.  E.  Rep. 
383. 

S.  Burrill's   L.  Diet.;  Pitts.  Ft.  W. 
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entrust  to  the  judgment  of  a  single  judge,  out  of  court,  without 
requiring  them  to  be  brought  before  the  court  in  actual  session. 
It  follows  that  the  jurisdiction  of  a  judge  at  chambers  cannot  go 
beyond  the  jurisdiction  of  the  court  to  which  he  belongs,  or  extend 
to  matters  with  which  his  court  can  have  nothing  to  do.1 

Jury  trials  must  be  open  in  the  presence  of  the  parties.  When 
the  court  is  adjourned,  the  judge  carries  no  power  with  him,  and 
has  no  more  authority  over  the  jury  than  any  other  person. 
Any  direction  from  him  to  them,  either  verbal  or  written,  is  im- 
proper" 


2 


&  Chicago  R.  Co.  v.  Hurd,  17  Ohio  St 
146. 

1.  Pitts.  Ft.  W.  &  Chicago  R.  Co.  v. 
Hurd,  17  Ohio  St.  146;  Whoreath  v. 
Ellis,  65  Wis.  639. 

Powers  of  Judges  at  Chambers. — The 

origin  and  English  practice  in  proceed- 
ings before  judges  at  chambers  are  ex- 
plained in  Chitty's  Gen.  Practice  19,  el 
scq.  See  also  Bagley's  Chamber  Prac- 
tice 47-55. 

By  long  established  usage  at  com- 
mon law,  and  independently  of  any  legis- 
lative authority,  each  of  the  judges  of 
the  king's  bench,  common  pleas,  and 
exchequer,  exercised  at  his  chambers  a 
very  extensive  jurisdiction.  It  would, 
says  Mr.  Chitty,  be  difficult,  if  not 
impracticable,  to  trace  the  inception  of 
this  practice.  Probably  it  originated 
either  in  the  overflow  of  the  business  of 
the  full  court  in  term,  or  the  expedi- 
ency of  certain  matters;  probably.much 
of  course,  though  sometimes  obsti- 
nately disputed  by  the  parties,  being 
decided  upon  or  transacted  before  a 
single  judge,  as  well  to  avoid  the  ex- 
pense of  formal  rules  as  to  save  the 
time  of  the  court,  and,  in  vacation,  to 
protect  the  process  of  the  court  from 
abuse.    Chitty  Gen.  Pr.  19. 

The  jurisdiction  is  very  extensive 
over  certain  minor  and  practical  pro- 
ceedings, especially  irregularities  that 
arise  in  conducting  an  action  or 
defence,  in  term  or  in  vacation.  By 
abuse  of  process,  or  irregularities,  as 
by  illegal  arrest,  or  execution  under 
irregular  or  insufficient  proceedings,  a 
party  might,  but  for  this  power  at 
chambers,  continue  in  imprisonment, 
or  have  his  goods  irretrievably  sold 
under  an  execution,  sometimes  without 
any  redress,  or  at  least  so  that  they 
would  not  otherwise  be  redeemable 
until  the  next  term.  Chitty  Gen.  Pr.  19. 

In  the  United  States,  the  powers  of 
judges  at  chambers  are  more  or  less 
regulated  by  statute  or  rules  of  court. 


In  South  Carolina,  under  a  provision 
of  the  code  (§  402)  providing  that 
"motions  may  be  made  to  a  judge  or 
justice  out  of  court,  except  for  a  new 
trial  on  the  merits,"  it  was  held  that  he 
might  hear  and  determine  a  motion  to 
vacate  a  warrant  of  seizure  issued  by 
the  clerk  of  court  to  enforce  an  agri- 
cultural lien.  Segler  v.  Coward,  24  S. 
Car.  119;  or  to  amend  a  complaint, 
under  statutory  authority  to  make 
interlocutory  orders  and  to  direct 
"other  proceedings  whatever"  prepar- 
atory to  hearing.  Ellen  v.  Ellen,  26  S. 
Car.  99.  See  also  Edwards  v.  Edwards, 
14  S.  Car.  11. 

Perjury  at  Chambers. — Under  Massa- 
chusetts superior  court,  rule  48,  allow- 
ing motions  for  new  trial  to  be  made  at 
chambers,  it  was  held  that  an  aver- 
ment in  an  indictment  for  perjury  for 
fajse  swearing  on  the  hearing  of  such  a 
motion  "at  his  chambers"  was  satisfied 
by  proof  that  the  hearing  took  place  in 
an  apartment  appropriated  to  the  use 
of  the  court  for  the  transaction  of  busi- 
ness not  requiring  the  presence  of  a 
jury.  "We  must  suppose."  said  the 
court,  "that  the  motion  in  this  case  was 
so  heard,  and  not  at  the  private  lodg- 
ings of  the  judge." 

Minutes  of  court  In  Louisiana  may  be 
■  corrected  by  the  judge  at  chambers,  to 
make  them  conform  to  truth,  on  giving 
due  notice  to  parties.  Picard  v.  Prival, 
35  La.  An.  370;  State  v.  Folke,  2  La. 
An.  744;  State  v.  Revells,  31  La.  An. 
387.  See  1  Chitty's  Crim.  Plead.  335, 
336;  4  East  173. 

Official  vested  with  powers  of  the 
Judge  at  chambers  does  not  himself 
become  disabled  because  the  judge  is 
disqualified  in  a  cause.  A  circuit  court 
"Commissioner  in  Michigan''''  may 
therefore  order  change  of  venue  for  the 
disqualification  of  the  judge.  Whipple 
v.  Judge  of  Saginaw,  26  Mich.  342. 

8.  Sargent  v.  Roberts,  1  Pick.  <Mass.) 
337;  Rafferty  v.  People,  72  111.  37,  47. 
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8.  Miscellaneous. — A  decree  signed  after  resignation,  but  before 
acceptance,  is  valid.1  Where  a  cause  in  equity  was  heard  in  vaca- 
tion and  a  written  decision  was  filed  by  a  judge  whose  term  of  office 
expired  before  the  next  sitting  of  the  court,  it  was  held  that  his 
successor  might  enter  a  formal  decree  in  accordance  with  such  de- 
cision, without  a  further  hearing.8 

IV.  Sights  in  Belatioh  to  Office — 1.  Commission  of  Judge. — The 
governor,  in  granting  a  commission,  acts  ministerially,  and  ought 
to  make  it  conform  to  the  law  and  to  the  constitution.  The  com- 
mission does  not  confer  the  office.  It  cannot  change  the  tenure 
by  which  the  constitution  declares  that  the  office  shall  be  held* 
Like  a  patent,  it  is  primary  proof  of  title ;  but  the  courts  may 
enquire  whether  one  or  the  other  was  properly  issued.  In  many 
cases  the  commission  is  a  prerequisite  to  the  right  of  qualification 
to  office.*  Neither  the  secretary  of  state  nor  the  court  can  go 
behind  commissions  to  enquire  into  evidence  on  which  it  was 
issued.*  Official  acts  as  judge  of  one  whose  commission  is  not 
valid,  are  good  until  the  commission  is  declared  void.*  There  is 
a  conflict  of  opinion  as  to  whether  or  not  the  governor  can  be 
compelled  by  the  court  to  issue  a  commission  to  a  person  elected 
judge.7 


See  generally  Juries  and  Jury 
Trials;  Trial. 

1.  Northrop  v.  Gregory,  2  Abb.  (U. 
S.)  503;  Bashford  v.  People,  24  Mich. 
244. 

2.  Mellinger  v.  Von  Behren,  53  Iowa 
374- 

a.  State  v.  Taylor,  15  Ohio  St.  137, 
143;  People  v.  Burbank,  12  Cal. 
378,  393;  Burks  v.  Hinton,  77  Va.  48. 
Opinion  of  Lewis,  P.,  and  see  Com. 
v.  Gamble,  62  Pa.  St.  343,  350;  Barrv 
r.  Lanck,  5  Coldw.(Tenn.)  588;  Com- 
missioners* of  Boone  Co.  v.  State,  61 
Ind.  379;  Reynolds  v.  State,  61  Ind. 
39*. 

It  is  merely  prima  facie  evidence  of 
the  facts  recited  therein.  State  v. 
Chapin,  110  Ind.  272,  276. 

The  term  could  not  possibly  be  fixed 
by  the  commission  for  a  larger  term 
than  that  fixed  by  law.  State  v. 
Chapin,  110  Ind.  272,  276;  Hench  v. 
State,  72  Ind.  297. 

4.  Magruder  v.  Swann,  25  Md.  173. 

Objection  to  the  commission  should 
be  made  on  the  trial.  State  v.  Anone, 
2  Nott  &  McC.  (S.  Car.)  27;  Taylor  v. 
Skrine,  2  Treadw.  Const.  (S.  Car.) 
696;  State  v .  Ailing,  12  Ohio  16. 

8.  State  v.  Wrotnowski,  17  La.  An. 
156. 

"It  is,"  says  Chief  Justice  Mar- 
shall, "decidedly  the  opinion  of  the 
court,  that  when  a  commission  has 
12  C.  of  L. — 3 


been  signed  by  the  president,  the  ap- 
pointment is  made;  and  that  the  com- 
mission is  complete,  when  the  seal  has 
been  affixed  to  it .  by  the  secretary  of 
state.  When  the  officer  is  not  remova- 
ble at  the  will  of  the  executive,  the  ap- 
pointment is  not  revocable,  and  can- 
not be  annulled."  Marbury  v.  Madison, 
1  Cranch  (U.S.)  137;  State  v.  Gov- 
ernor, 1  Dutch.  (N.J.)  351. 

6.  Taylor  v.  Skrine,  2  Treadw. 
Const.  (S.  Car.)  696;  Blackburn  v. 
State,  3  Head  (Tenn.)  690;  Mayor  etc. 
of  Nashville  v.  Thompson,  12  Lea 
(Tenn.)  344,  347;  Colloway  v.  Sturm, 
1  Heisk.  (Tenn.)  764. 

7.  See  Governor,  8  Am.  &  Eng. 
Ency.  of  Law  1405;  High  on  Extraor- 
dinary Remedies,  §  65;  Magruder  v. 
Swann,  25  Md.  173.  The  case  just 
cited  is  in  favor  of  holding  the  gover- 
nor liable,  in  a  case  where  there  is  no 
room  for  discretion — as  where  a  judg- 
ment has  been  rendered.  But  see 
contra,  State  v.  Governor,  1  Dutch. 
(N.  J.)  331;  State  v.  Governor,  39  Mo. 
388;  Hawkins  v.  Governor,  1  Ark.  570; 
Taylor  v.  Governor,  1  Ark.  21;  Lowe 
v .  Towns  Gov.,  8  Ga.  360,  denying,  on 
this  point,  Bonner  v.  State,  7  Ga.  473, 
480;  State  v.  Warmoth,  22  La.  An.  1; 
s.  c,  2  Am.  Rep.  712;  State  v.  War- 
moth,  24  La.  An.  351. 

In  Missouri,  the  court  said  that  the 
governor's  duty  to  issue  a  commission 
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2.  Tenure  of  Office. — Erroneous  decisions  under  the  constitution 
as  to  the  tenure  of  a  judge's  office  will  be  overruled,  as  not  within 
the  doctrine  of  stare  decisis,  which  does  not  apply  to  questions  of 
constitutional  law.1 

"It  is  a  general  rule  that  where  an  office  is  created  by  statute,  it 
is  wholly  within  the  control  of  the  legislature  creating  it.  The 
length  of  term  and  mode  of  appointment  may  be  altered  at  pleas- 
ure, and  the  office  may  be  abolished  and  the  compensation  taken 
away  from  the  incumbent,  unless  forbidden  by  the  constitution.* 
There  is  no  vested  right  in  an  office  as  agafnst  the  public.  The 
legislature  may  abolish  a  judgeship  where  the  right  to  the  office 
is  not  secured  by  the  constitution.3  Nor  do  public  offices  con- 
stitute contracts  protected  as  such  from  violation.*  And  even 
though  a  judge's  office  be  created  by  the  constitution,  if  his  tenure 
and  compensation  are  left  to  the  legislature,  they  may  control 
and  alter  in  these  respects,  saving  that  they  cannot  virtually 
abolish  the  office,  as  under  pretence  of  reducing  or  taking  away 
compensation.5    The  legislature  in  such  cases  is  moreover  bound 


is  political,  and  not  merely  ministerial. 
State  v .  Governor,  30  ftlo.  388.  See 
also  Lowe  v.  Towns  Gov.,  8  Ga.  360. 

See  generally  Pacific  R.  Co.  v.  Gov- 
<rnor,  23  Mo.  353;  Bonner  v.  State,  7 
Ga.473;  Lowe  t». Towns  Gov., 8  Ga.360; 
Martin  v.  Ingham,  38  Kan.  641,  640,  eil- 
vB^many  cases:  Tennessee  etc. R.  Co.  v. 
Moore,  36  Ala.  371;  Middleton  v.  Low, 
30  Cal.  596;  Harpending  v.  Haight,  39 
Cal.  189;  Wright  v.  Nelson,  6  Ind.  496; 
Baker  v.  Kirk,  33  Ind.  517;  Gray  v. 
State,  72  Ind.  567;  Groome  v.  Gwinn, 
43  Md.  572;  Chamberlain  v.  Sivley,  4 
Minn.  309;  Chumasero  v.  Potts,  2 
Mont.  242;  State  v.  Blasdel,  4  Nev. 
241;  Cotten  v.  Ellis,  7  Jones  (N.  C.) 
541;;  State  v .  Chase,  5  Ohio  St.  528. 

Opposed  to  many  of  the  cases  in  this 
list,  and  negativing  the  judicial  control 
of  the  governor's  acts,  are,  besides  those 
before  mentioned:  State  v.  Drew,  17 
Fla.  67;  People  v.  Bissell.  19  111.  229; 
People  v.  Yates,  40  111.  126;  People  v. 
Cullom,  100  111.  472;  Dennett  v.  Pe- 
titioner, 32  Me.  508;  People  t'.Governor, 
29  Mich.  320;  Rice  v.  Austin,  19  Minn. 
103;  Western  R.  Co.  v.  De  Graff,  27 
Minn.  1;  Vicksburg  R.  Co.  v.  Lowry, 
f>i  Miss.  102;  Hartranft's  Appeal  (con- 
tempt case),  85  Pa.  St.  433;  Mauran  v. 
Smith,  8  R.  I.  192;  Turnpike  Co.  v. 
Brown,  8  Baxt.  (Tenn.)  490. 

The  decisions  are  reviewed  in  an 
elaborate  opinion  in  the  Kansas  case. 
Martin  v.  Ingham,  3S  Kan.  641. 

In  Com.  v.  Pattison,  109  Pa.  St.  165, 
a  petition  for  mandamus  against  the 
governor  of  Pennsylvania,  command- 


ing delivery  of  commission  as  presi- 
dent judge,  was  denied,  but  upon  other 
grounds  than  the  one  in  question. 

No  clerk  of  the  court  has  authority 
to  qualify  a  person  elected  before  he 
has  been  commissioned;  for,  in  the 
absence  of  a  commission,  there  would 
be  no  sufficient  evidence  of  an  election 
or  appointment.  Magruder  v.  Tuck, 
25  Md.217. 

Forfeiture  of  Commission. — In  an 
old  case  it  was  held  that  a  judge 
forfeits  his  commission  by  leaving  the 
State  without  permission  of  the  gov- 
ernor. But  until  the  forfeiture  is  an- 
nounced by  competent  authority,  his 
judicial  acts  are-  valid.  Taylor  v. 
Skrine,  2  Treadw.  Const.  (S.  Car.)  696, 
And  see  People  v.  Collins,  7  Johns. 
(N.  Y.)  549;  Mclnstry  v.  Tanner,  9 
Johns.  (N.  Y.)  135. 

1.  Tenure  of  Office. — See  generally 
Officers  (Public);  Burks  v.  Hinton, 
77  Va.  1;  State  v.  Jumei,  30  La.  An. 
861,  863. 

2.  People  v.  Lippincott,  67  111.  333, 
337;  Conner  v.  New  York,  2  Sandf. 
(N.  Y.)  355;  s.  c,  5  N.Y.28S;  Butler 
v.  Pennsylvania,  10  How.  (U.  S.)  402- 
416;  Com.  v.  Bacon,  6  S.  &  R.  (Pa.) 
322;  Bryan  v.  Cattel,  151.538;  Cooley 
Con.  Lim.  276-7. 

3.  State  v.  Scott,  9  Ark.  270.  Of 
course,  then,  the  same  thing  can  be 
done  by  constitutional  amendment. 
State  v.  McBride,  4  Mo.  303. 

4.  Cooley  Con.  Lim.,  $  276;  Hare's 
Am.  Const.  Law  650. 

0.  Conner  v.  Mayor  etc.  of  New 
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to  respect  an  intendment  of  the  constitution  that  judges  shall  be 
•elective.  It  cannot  in  effect  do  away  with  this  right  of  the  people 
by  making  terms  of  unreasonable  length.1  The  legislature  has  no 
more  power  to  enlarge  a  judicial  term  fixed  by  the  constitution 
than  it  has  power  to  abridge  the  same.*" 

(a)  Abolition  or  Change  of  Courts. — The  tenure  of  the  office, 
as  has  been  already  stated,  does  not  rest  on  contract,  and  is  not 
protected  by  the  contract  provision  in  the  United  States  consti- 
tution.3 The  general  assembly  cannot,  directly  or  indirectly, 
abolish  any  "constitutional  office ;"  that  is,  one  whose  tenure  is 
defined  by  the  constitution ;  but  it  may,  directly  or  indirectly, 
abolish  any  "legislative  office  ;"  that  is,  one  created  by  the  general 
assembly  itself.4  But  the  power  of  the  legislature  to  alter  the 
territorial  jurisdiction  of  justices  of  the  peace  necessarily  arose 
from  the  constitutional  power  to  create  new  counties.6  And  out 
of  the  legislative  power  to  reorganize  and  regulate  the  courts 
grows  the  power  to  divide  a  judicial  district,  or  to  diminish  the 
aggregate  duties  by  creation  of  an  assistance.6  But  the  legisla- 
ture cannot  take  away  altogether  the  authority  of  a  judge,  the 
grant  and  tenure  of  whose  office  are  fixed  by  the  constitution.* 
Modifying  a  judicial  office  in  regard  to  title  and  duties,  and  con- 
tinuing the  former  official  in  the  new  court,  is  not  depriving  the 
officer  of  his  office.8    Where  a  new  judicial  district  is  created,  but 


York,  2  Sandf.  (N.  Y.)  355;  Sprague  v. 
Brown,  40  Wis.  612,  618;  State  v.  Bene- 
dict, 15  Minn.  198. 

1.  State  v.  Benedict,  15  Minn.  198, 
203;  Jordan  v.  Bailey,  37  Minn.  174, 
178.  It  follows,  of  course,  from  what 
has  been  said  that  the  legislature  may 
direct  that  the  incumbents  shall  hold 
until  coming  in  of  successors.  Jordan 
v.  Bailey,  37  Minn.  174, 176. 

8.  State  ex  rel.  Smith  v.  Askew,  48 
Ark.  82. 

S.  Com.  v.  Gamble,  62  Pa.  St.  343, 
349.  See  also  Opinions  of  Justices,  117 
Mass.  603. 

4.  Foster  v.  Jones,  79  Va.  642;  State 
v.  Wright,  7  Ohio  St.  333;  State  v. 
Gaines,  2  Lea  (Tenn.)  316;  doubted  in 
.State  v.  Leonard,  86  Tenn.  491;  State 
v.  Smith, 65  N.  Car. 369;  State  v.  Wal- 
ker, 65  N.  Car.  461;  Board  of  Van 
Buren  Co.  v.  Mattox,  30  Ark.  566; 
State  v.  Gaines,  2  Lea  (Tenn.)  316; 
State  v.  Floyd,  9  Ark.  302. 

Constitutional  Office  in  Louisiana. — 
A  judge  enjoying  a  constitutional  of- 
fice has  a  vested  right  to  the  emolu- 
ments thereof  during  the  term  fixed  by 
the  constitution  and  cannot  be  deprived 
thereof  by  a  statute  abolishing  the  office. 
■  State  v.  Jumel,  30  La.  An.  861. 

5.  Respublica  v.  McClean,  4  Yeates 


(Pa.)  399;  Ex  parte  M'Collum,  1  Cow. 
(N.  Y.)  550;  People  v.  Garey,  6  Cow. 
(N.  Y.)  640;  People  v.  Garey,  6  Cow. 
(N.  Y.)  642.  See  also  People  v.  Mor- 
rell,  21  Wend.  (N.  Y.)  563.  Compare 
Com.  v.  Gamble,  62  Pa.  St.  343,352;  Ex 
parte  M'Collum,  1  Cow.  (N.  Y.)  550. 

6.  Com.  v.  Gamble,  62  Pa.  St.  352; 
Ex  parte  M'Collum,  1  Cow.  (N.  Y.) 
550;  State  v.  Choate,  11  Ohio  511.  See 
also  Allen  v.  Dunham,  1  Greene  (Iowa) 
89;  State  v.  Messmore,  14  Wis.  163. 

Transfer  of  Cases  to  New  Court. — 
When  a  trial  was  commenced  and  the 
testimony  taken  by  a  judge  before  his 
term  expired  under  an  old  constitution, 
and  his  court  was,  under  a  new  consti- 
tution, superseded  by  a  new  court,  to 
which  he  obtained  election;  held,  that 
as  a  judge  under  the  new  constitution, 
in  the  new  court,  he  could  decide  the 
case  on  the  evidence  taken  in  the  old 
court,  without  a  re-submission.  Seale  v. 
Ford,  29  Cal.  105. 

7.  Com.  f.  Gamble,  62  Pa.  St.  343; 
People  v.  Dubois,  23  111.  547;  Ballou  v. 
Bangs,  24  111.  184;  State  v.  Messmore, 
14  Wis.  163.  See  also  State  v.  Draper, 
43  Mo.  220;  State  v.  Kinkead,  14  Nev. 
117;  Washoe  Co.  v.  Humboldt  Co.,  14 
Nev.  123. 

8.  Coon  v.  Atty.  Gen.,  42  Mich.  65. 
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the  legislature,  although  empowered  to  appoint  a  judge  thereof, 
omit  to  do  so,  there  is  a  "vacancy,"  to  be  filled  as  provided  in 
cases  of  vacancy.1 

3.  Vacancies  in  Office. — At  common  law,  vacancies  ex  vi  termini 
means  vacancies  in  the  office  and  not  in  the  term.8   The  general 


1.  People  v .  Mort,  3  Cal.  502;  Cline 
v .  Greenwood,  10  Oreg.  230;  Stocking 
v.  State,  7  Ind.  326;  Rice  v.  State,  7 
Ind.  332;  Driskill"  v.  State,  7  Ind.  338; 
Collins  v.  State,  8  Ind.  344;  State  v. 
County  Court,  50  Mo.  317;  State  v. 
Boecker,  56  Mo.  17;  State  v.  Irwin,  5 
Nev.  in,  118;  Walsh  v.  Common- 
wealth, 89  Pa.  St.  419, 424;  State  ex  re/. 
Smith  v.  Askew,  48  Ark.  82;  Gormley 
v .  Taylor,  44  GB.  76;  People  v.  Osborne, 
7  Colo.  605;  Wellborn  v.  Estes,  70  Ga. 
390.  Compare  State  v.  Messmore,  14 
Wis.  163;  Jameson  v.  Hudson,  82  Va.  279. 

Whether  newly  created  office  is  va- 
cant, see  Mechem  on  Public  Offices,  § 
132.  See  Stocking  v.  State,  7  Ind.  326; 
State  v.  Irwin,  5  Nev.  in,  holding  that 
there  is  vacancy.  Contra,  O'Leary  v. 
Adler,  51  Miss/28. 

Constitutional  provision  for  assign- 
ment of  the  judicial  districts  only  at 
the  next  legislative  session  after 
each  decennial  census  does  not  prevent 
the  validity  of  a  statute  directing  the 
election  of  a  judge  for  a  county  created 
at  another  time  than  that  mentioned;  as 
otherwise  a  county  might  be  for  years 
without  a  court.  Commonwealth  v. 
Handley,  106  Pa.  St  245. 

2.  State  v .  Ware,  13  Oreg.  386.  In 
the  case  just  cited,  Lord,  J.,  said:  "In 
theory  of  the  common  law,  the  king  was 
the  source  of  all  power  and  the  disposer 
of  offices.  All  public  offices  were 
granted  by  him  on  the  condition  of 
good  behavior,  and  no  public  office  could 
be  granted  for  years  or  a  term.  (Jacob's 
Law  Diet.,  tit.  Office.)  From  what- 
ever cause  a  vacancy  might  occur  in  a 
public  office,  the  office  reverted  to  the 
king  to  be  again  filled  or  granted  by  him 
for  life,  conditioned  on  good  behavior, 
or  durante  beneflacito.  As  a  conse- 
quence, there  could  not  be  a  vacancy  in 
the  term  of  a  public  officer.  At  com- 
mon law,  therefore,  vacancy  ex  vi 
termini,  means  vacancy  in  the  office, 
and  not  in  the  term.  And  this  is  ordi- 
narily the  meaning  attached  to  the  word 
when  a  vacancy  is  spoken  of;  we  mean 
that  the  office  is  empty;  that  it  is  with- 
out an  incumbent  who  has  a  right  to 
exercise  its  functions  and  take  its  fees 
or  emoluments. 


"In  this  country  where  written  consti- 
tutions prevail,  the  great  majority  of 
public  offices  are  elective,  having  a 
fixed  term  for  a  prescribed  number  of 
years,  with  varying  provisions  as  to  fill- 
ing vacancies.  The  term  of  an  office  is 
said  to  be  a  fixed  period  prescribed  for 
holding  the  office  (People  v.  Brund- 
age,  78  N.  Y.  407),  and  is  the  estate  or 
interest  which  the  incumbent  has  in  it 
(2  Bla.  Com.  144).  When  a  vacancy 
happens  by  death,  resignation  or  re- 
moval, the  term  is  gone,  and  the  office- 
reverts,  as  at  common  law,  not  to  the 
king  but  to  the  people,  to  be  again  filled 
upon  like  conditions  for  the  full  term 
prescribed,  unless  by  express  provision 
or  manifest  intent,  the  constitution  has 
limited  or  restricted  the  term  of  the 
new  incumbent.  Whether,  therefore,, 
the  vacancy  is  in  the  office  as  at  com- 
mon law,  and  reverts  to. the  people  to  fill 
for  the  full  term  prescribed,  or  so  to- 
speak,  the  vacancy  is  in  the  term,  and 
limited  to  filling  for  the  unexpired  por- 
tion thereof,  is  made  to  depend  upon 
the  intent  of  the  framers  as  expressed 
in  the  constitution."  See  also  Attorney 
General  v.  Brunst,  3  Wis.  787;  State  v. 
Johns,  3  Oreg.  533.  See  analogous, 
cases:  State  v.  Neibling,  6  Ohio  St.  40; 
Coutant  v.  People,  u  Wend.  (N.  Y.) 
512;  People  v.  Green,  2  Wend.  (N.  Y.) 
266;  People  v .  Langdon,  8  Cal.  1 ;  Peo- 
ple v.  Templeton,  12  Cal.  314;  People 
v.  Burbank,  12  Cal.  378;  People  v. 
Garey,  6  Cow.  (N.  Y.)  642;  People  ex 
rel.  Davies  v.  Cowles,  13  N.  Y.  350; 
People  v .  Keeler,  17  N.  Y.  370;  Banton 
v.  Wilson,  4  Tex.  400;  Roman  v. 
Moody,  Dallam  (Tex.  Laws)  512;  Peo- 
ple v.  Weller,  11  Cal.  77;  Marshall  v. 
Harwood,  5  Md.423;  Sansbury  v.  Mid- 
dleton,  11  Md.  313.  "Vacancy,"  ex  vi 
termini,  means  vacancy  in  the  office, 
not  in  the  term.  Burks  v.  Hinton,  77 
Va.  at  page  43;  Brewer  v.  Davis,  9 
Humph.  (Tenn.)  208;  Keys  v.  Mason, 
3  Sneed  (Tenn.)  6. 

Ministerial  duties  of  court  officers 
may  continue,  notwithstanding  resigna- 
tion of  the  judge,  until  appointment  of 
successor.  Maskell  v.  Horner,  11  La. 
An.  641. 

Miscellaneous  Cases  as  to  Vacancy 


20 


Digitized  by 


Google 


Bights  in  Relation  to  Office.  JUDGE. 


Vacancies  in  Office. 


rule  is,  that  where  the  law  creates  an  office  and  designates  the 
term,  the  person  elected  to  fill  the  office  will  hold  until  his  suc- 
cessor is  elected  and  qualified,  unless  there  is  some  express  pro- 
vision to  the  contrary,1  and  by  his  so  doing  vacancy  is  prevented.* 
Appointment,  therefore,  as  if  there  were  vacancy,  would  be  void- 
in  such  case.8 

An  age  limitation  does  not  create  a  vacancy,  but  marks  a 
length  of  term  which  must  end  either  at  the  running  out  of  the 
ordinary  period,  or  on  the  judge's  reaching  a  prescribed  age.4 

Authority  vested  in  the  legislature  to  provide  manner  of  filling 
vacancies  was  held,  in  Tennessee,  not  to  embrace  power  to  fix  the 
length  of  term ;  but  in  Virginia,  against  an  able  dissenting  opinion, 
one  of  the  grounds  of  the  decision  was  that  such  authority  enabled 
the  legislature  to  control  the  term  resulting  from  the  vacancy.5 

When  the  duration  of  a  term  of  office  is  fixed  by  the  constitu- 
tion and  the  mode  of  filling  is  prescribed,  if  the  time  when  the 
term  is  to  commence  is  not  fixed,  the  officer  chosen  in  the  mode 
prescribed,  although  to  fill  a  vacancy,  holds  for  the  full  time  ap- 
pointed for  the  office  by  the  constitution.  The  legislature  cannot 
provide  that  appointees  upon  vacancy  in  such  office  shall  hold  for 
the  unexpired  term  merely;  the  constitutional  provision  as  to 
length  of  term  must  be  observed.6  In  order  to  so  confine  the 
beginnings  of  all  full  length  terms  to  certain  regular  periods  and  to 
deny  thereby  a  full  term  to  an  official  chosen  upon  vacancy,  the 
intent  need  not  be  declared  in  express  words :  Thus  such  intent 
was  held  to  be  manifested  respecting  the  members  of  the  South 
Carolina  supreme  court,  as  to  whom  the  constitution  provided 
that  one  of  the  justices  shall  go  out  of  office  every  two  years. 
Thereby  was  fixed  imperatively  a  regular  rotation  which  the  leg- 
in  Judge's  Office. — State  v.  Glenn,  7  201.  See  also  as  to  age  limitation,  Peo- 
Heisk.  (Tenn.)  472;  State  v.  Choate,  11  pie  v.  Gardner,  59  Barb.  (N.  Y.)  198. 
Ohio  511;  State  v.  Taylor.  18  Ohio  St.  6.  Keys  v.  Mason,  3  Sneed  (Tenn.) 
137;  Surrogate  in  New  York,  People  6;  Burks  v.  Hinton,  77  Va.  1. 
TJ.Carr,  62  How.  Pr.  (N.  Y.)  51;  affirm-  6.  Governor  v.  Nelson,  6  Ind.  496, 
■inff  25  Hun  (N.  Y.)  325.  State  v.  Mayor  etc.  of  L.  Porte,  28  Ind. 

1.  Oppenheim  v.  Pittsburgh  etc.  R.  248;  Baker  v.  Kirky,  33  Ind.  517; 
Go.,  85  Ind.  471,  473.  Whipper  v.  Reed,  9  S.  Car.  6;  Crowell 

S.  State  ex  rel.  Loring  v.  Benedict,  15  v.  Lambert,  9  Minn.  283;  State  v. 
Minn.  19S;  Jordan  v.  Bailey,  37  Minn.  Ware,  13  Oreg.  386;  Sansbury  v. 
174,  176;  Stilsing  v.  Davis,  45  N.J.  L.  Middleton,  11  Md.  296,  313;  People  v. 
390;  Tappan  v.  Gray,  9  Paige  (N.  Y.)  Burbank,  12  Ol.  378:  Hughes  v.  Buck- 
,507;  State  v.  Howe,  25  Ohio  St.  588,  ingham,  5  Smedes  &  M.  (Miss.)  632; 
596-^99;  People  v.  Van  Home,'  18  Becker  v.  Thompson,  Phila.  Common 
Werid.  (N.  Y.)  518.  Pleas,  14  Phila.  (Pa.)  201;  Ex  parte 

3.  State  v.  Davis,  45  N.  J.  L.  390,  Meredith,  33  Gratt.  (Va.)  120  (over- 
applyimj  the  rule  to  police  justices  of  ruled  in  77  Va.,  but  not  as  to  this); 
Jersey  City;  Jordan  v.  Bailey,  37  Minn.    Keys  v.  Mason,  3  Sneed  (Tenn.)  6.  See 

176;  State  v.  Lusk,  18  Mo."  333;  State    also  Brewer  v.  Davis,  9  Humph.  (Tenn.) 
r.  Howe,  25  Ohio  St.  588;  s  c,  18  Am.   208.  213.    See  also  Burks  v.  Hinton,  77 
Rep.  321;  Mechem  on  Public  Offices,    Va.  1  (overruling,  as  already  said,  In 
128,  129.  re  Meredith,  33  Gratt.  (Va.)  119;  s.c, 

4.  People  v.  Brundage,  78  N.  Y.  403;  36  Am.  Rep.  771,  also  Estes  v.  Edmond- 
<tjffirming  same  case,  18  Hun  (N.  Y.)    son,  33  Gratt.  (Va.)  510);  Howison  v. 
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islature  could  not  alter.1  In  the  case  of  the  circuit  judges  of 
that  State,  there  was  no  provision  in  the  constitution  that  at 
certain  ascertained  regular  periods  such  a  judge  should  go  out 
of  office;  nor  was  there  any  impairment  of  the  provision  that 
circuit  judges  should  hold  for  the  defined  length  of  time;  conse- 
quently it  made  no  difference  that  a  judge  was  elected  to  that 
court  to  fill  a  vacancy,  he  was  entitled  to  serve  the  full  constitu- 
tional period.* 

In  one  case  the  intent  of  the  constitution  to  fix  unalterably  the 
beginnings  of  terms  was  presumed  where  the  provision  was  for 
election  on  expiration  of  any  "term  of  office."8 

The  Ohio  constitution  in  its  provision  that  vacancies  should  be 
filled  for  the  unexpired  terms,  was  held  not  to  apply  to  the  case 
of  a  probate  judge,  who,  after  a  futile  election  in  the  regular 
year  which  resulted  in  a  tie,  was  the  next  year  elected.  His 
term  was  for  the  full  period  beginning  with  his  actual  time  of 
succeeding  to  the  office.4  But  authority  contrary  is  given  in  the 
note.5  Provision  for  choice  at  "next  election  by  the  people,"  was 
construed  to  mean  the  next  election  after  a  vacancy  happened.6 
Where  the  office  is  one  created  by  the  general  assembly,  that 
body  may  prescribe  the  period  of  service  by  officials  appointed  to 
fill  vacancies.7  It  is  usually  held  that  temporary  appointments 
may  be  made  to  the  constitutional  courts,  until  resort  to  the  reg- 
ular and  ordinary  mode  of  election  or  choice  of  successor.8 


Weeden,  77  Va.  704;  Watlington  v. 
Edmondson,  10  Va.  L.  J.  2S6;  Jameson 
v.  Hudson,  82. Va.  279;  Smith  v.  Half- 
acre,6  How.  (Miss.)  582;  State  v.  Askew, 
48  Ark.  82,  90. 

1.  Simpson  v.  Willard,  14  S.  Car.  191 ; 
Burks  v.  Hinton,  77  Va.  1, 15;  State  ex 
rel.  Shaw  v.  Ware,  13  Oreg.  380; 
Jameson  v.  Hudson,    82    Va.  279; 


Broadus,  32  Gratt.  (Va.)  779,  784. 

ipper  v.  Reed,  9   S.  Car.  J. 
Opinion  of  Justices,  61  Me.  601.  See 


also  People  v.  Green,  2  Wend.  (N.  Y.) 
266,  273.  In  re  Tenure  of  Office  of 
Judges,  16  Fla.  841 ;  State  v.  Johns,  3 
Oreg.  533;  People  v.  Weller,  11  Cal.77. 

3.  Baker,  Governor,  v.  Kirk,  33  Ind. 
517.  Compare  State  v.  Ware,  13  Oreg. 
380;  People  v.  Mott,  3  Cal.  502. 

4.  State  ex  rel.  Maffett  v.  Ohio,  7 
Ohio  St.  372.  See  Comm.  v.  Hanly,  9 
Pa.  St.  513.  Death  of  elected  clerk  be- 
fore qualification  creates  no  vacancy  if 
the  holding  over  rule  exists.  See  note 
3.  P-  2J. 

8.  But  in  Kansas,  where  the  constitu- 
tion was  construed  to  require  elections 
of  judges  at  regular  stated  intervals  of 
four  years  each  (State  v.  Thoman,  10 
Kan.  191),  it  was  held  that  in  the  case 
of  an  omission  to  elect,  postponing 


choice  for  a  year,  the  judge  then 
elected  took  only  for  the  term  which 
began  at  the  period  following  the  proper 
election  time;  so  that  instead  of  four 
he  had  only  about  three  years  to  hold 
the  office.  Peters  v.  Board  of  State 
Canvassers,  17  Kan.  365. 

Total  failure  to  give  notice  of  pending 
election  to  voters  of  one  county,  held 
to  annul  the  vote  in  the  entire  judicial 
district.  Barry  v.  Lauck,  5  Coldw. 
(Tenn.)  588. 

6.  Casus  Omissus. — On  a  failure  to  elect 
circuit  judge,  being  due  to  the  non-age  of 
candidate,  and  not  owing  to  a  tie  vote, 
and  there  existing  no  provision  in  the 
constitution  for  new  election  in  such  a 
case,  held,  that  the  governor's  appointee 
should  hold  until  his  time  should  expire 
by  virtue  of  another  provision,  viz:  that 
in  vacancies  the  appointee  should  hold 
till  next  general  election  or  his  successor 
should  be  appointed.  Magruder  v. 
Swann,  25  Md.  173, -213. 

7.  Stateu.  Chapin,  no  Ind.  272.  Com- 
pare Cline  v.  Greenwood,  10  Oreg.  230. 

8.  Kelley  v.  Edwards,  38  Mich.  210. 
See  also  State  v.  Glenn,  7  Heisk. 
(Tenn.)  472.  But  see  Cohen  v.  Huff,  2 
Treadw.  Cons.  (S.  Car.)  657.  See  gen- 
erally Barry  v.  Lauck,  5  Coldw.  (Tenn.) 
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4.  De  Facto  Judges. — An  officer  de  facto  is  one  who  exercises  the 
duties  of  an  officer  under  color  of  an  appointment  or  election  to 
that  office,  or  who  has  the  reputation  of  being  the  officer  he  as- 
sumes to  be.  He  differs,  on  the  one  hand,  from  a  mere  usurper 
of  an  office,  who  undertakes  to  act  as  an  officer  without  color  of 
right ;  and  on  the  other,  from  an  officer  de  jure,  who  is,  in  all  re- 
spects, legally  appointed  and  qualified  to  exercise  the  office.1 

The  rights  and  powers  of  a  judge  de  facto  can  only  be  enquired 
into  by  suit  to  which  he  is  a  party,  i.  e.t  by  quo  warranto,  at  the 
suit  of  the  commonwealth*  The  rule  extends  to  all  officers,  exec- 
utive and  judicial.  It  applies  alike  to  questions  of  the  validity  of 
the  original  election  or  appointment,  and  to  questions  whether 
the  commission  or  authority  has  expired  by  its  own  limitation  or 
by  the  acceptance  of  an  incompatible  office.8  The  judgments  of 
a  judge  de  facto  are  valid  and  binding.* 

A  judge's  judgment  or  jurisdiction  cannot  be  attacked  collat- 
erally, by  writ  of  error  or  appeal  therefrom,  based  on  the  want  of 
title;5 


588;  Gaines  v.  Horrigan,  4  Lea  (Tenn.) 
60S;  Magruder  v.  Swann,  25  Md.  173, 

1.  See  De  Facto  Officers,  vol.  5, 
p.  93;  King  v.  Corp.  of  Bedford  Level, 
6  East  369;  State  v.  Carroll,  38  Conn. 
449;  Fleming  v.  Mulhall,  9  Mo.  App. 
71,  73;  Cromer  v.  Boinest,  27  S.  Car. 
436;  Rives  v.  Petit,  4  Ark.  582;  Keith 
v.  State,  49  Ark.  439,  443;  Brown  v. 
Lunt.  37  Me.  423;  Petersilea  v.  Stone, 
1 19  Mass.  465. 

Unconstitutional  Appointment. — Tay  ■ 
lor  v.  Skrine,  3  Brev.  (S.  Car.)  516; 
Brown  v.  O'Connell,  36  Conn.  432) 
State  v.  Douglass,  50  Mo.  593;  Morris 
t\  People,  3  Den.  (N.Y.)  381;  Cooley 
Cons.  Lim.,  §  599,  note. 

Unconstitutional  Statute. — State  v. 
Mes6tnore,  14  Wis.  164;  State  v.  Bloom, 
17  Wis.  521;  People  v.  Bangs,  24  111. 
184;  Clark  v.  Com.,  29  Pa.  St.  129,  137. 
And  see  State  v.  Ailing,  12  Ohio  16. 
Compare  Hildreth  v.  M'Intire,  1  J.  J. 
Marsh.  (Ky.)  206. 

2.  Com.  v.  Bunnell,  7  Pa.  St.  34; 
Clark  v.  Com.,  29  Pa.  St.  129,  137; 
Chesapeake  etc.  Canal  Co.  v.  Baltimore 
etc.  R.  Co.,  4  Gill  &  J  (Md.)  1;  10  B. 
&  C.  230;  11  Ad.  &  E.  949;  People  v. 
White,  24  Wend.  (N.  Y.)  520;  Cocke 
v.  Flalsey,  16  Pet.  (U.  S.)  71,  87. 

Whether  the  holding  by  the  judge  of 
another  official  position  disqualifies  him 
as  judge  by  reason  of  incompatibility 
cannot  be  tried  on  appeal  by  a  convicted 
person.  Com.  v.  Taber,  123  Mass.  253. 
Nor  on  habeas  corpus.  Sheehan's  Case, 
122  Mass.  445. 


3.  Sheehan's  Case,  122  Mass.  445. 

Judges  Appointed  by  Military  '  Au- 
thorities.— Quinn  v.  Com.,  20  Gratt. 
(Va.)  138;  Griffin  v.  Cunningham,  20 
Gratt.  (Va.)  31. 

Commissioner. — Fitchburg  R.  Co.  v. 
Grand  Junction  R.  &  D.  Co.,  1  Allen 
(Mass.)  552. 

4.  Carli  v.  Rhener,  27  Minn.  292; 
State  v.  Douglass,  50  Mo.  593;  State  v. 
Carroll,  38  Conn  449;  State  v.  Lazarus, 
33  La.  An.  1425, 1433;  Taylor  v.  Skrine, 
3  Treadw.  Const.  (S.  Car.)  696;  Mc- 
Craw  v.  Williams,  33  Gratt.  (Va.)  510; 
Ostrander  v.  People,  29  Hun  (N.  Y.) 
513;  People  v.  White,  24  Wend.  (N. 
Y.)  520,  526;  State  v.  Gleason,  12  Fla. 
191;  Nashville  v.  Thompson,  12  Lea 
(Tenn.)  344,  and  Tennessee  cases 
cited;  Milward  v.  Thatcher,  8  T.  R. 
(Eng.)  81,  87;  Andrews  v.  Linton,  2 
Ld.  Raym.  (Eng.)  884,  885;  Clark  v. 
Com.,  29  Pa.  St.  129;  Sheehan's  Case, 
122.  Mass.  445,  447.  See  also  Brown  v. 
Lunt,  37  Me.  423;  Petersilea  v.  Stone. 
119  Mass.  465;  Cocke  v.  Halsey,  16 
Pet.  (U.  S.)  71,  87. 

8.  People  v.  Bangs,  24  111.  184;  Com. 
i'.  McCombs,  56  Pa.  St.  436;  Clark  v. 
Com.,  29  Pa.  St.  129,  138;  Sheehan's 
Case,  122  Mass.  445;  Com.  v.  Taber, 
123  Mass.  253;  Andrews  v.  Linton,  2 
Ld.  Ravm.  1884;  Milward  v,  Thatcher, 
2  T.  R".  (Eng.)  81,  87;  McGregor  r„ 
Balch,  14  Vt.  428;  Coolidge  v.  Brig- 
ham,  1  Allen  (Mass.)  333;  Keith  v. 
State,  49  Ark.  439;  Ex  parte  Strang,  21 
Ohio  St.  610;  Ex  parte  Johnson,  15 
Neb.  512;  In  re  Whiting,  2  Barb.  (N. 
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nor  by  habeas  corpus^  Of  course,  as  against  the  commonwealth, 
a  person  not  entitled  cannot  claim ;  he  cannot  sue  for  salary.8 

It  has  been  doubted  in  Massachusetts  whether  the  rule  protect- 
ing judges  from  liability  applies  in  favor  of  a  de  facto  judge  of  an 
inferior  court,3  but  in  Connecticut  a  superintendent  of  wharves 
acting  quasi  judicially  was  said  to  be  within  the  rule,  though 
only  a  de  facto  officer.4 

The  doctrine  of  de  facto  judges  has  been  said  to  have  no  appli- 
cation where  there  is  already  an  incumbent  of  the  office.6  The 
authority  of  special  or  substitute  judges  is  sustained,  not  on  the 
de  facto  rule,  but  because  they  are  for  the  time  being  lawful  judges 
in  the  courts  wherein  they  sit.6 

V.  Special  Judges  :  Substitution — 1.  Definition. — A  special  judge 
is  a  member  of  the  bar  appointed  or  chosen  to  preside  in  the  place 
of  the  regular  judge,  owing  to  the  latter's  absence,  disqualifica- 
tion, or  other  cause ;  or  he  is  a  judge  of  another  court,  called  in 
for  such  reasons,  and  is  then  more  generally  styled,  perhaps,  sub- 
stitute judge. 

2.  Powers  and  Duties — (a)  Constitutional  Law. — Very  broad 
ground  was  at  first  taken  in  Alabama.  There  the  court  alluded 
to  the  rule  that  constitutional  provisions  relating  to  legislative 


Y.)  513;  Pepin  v.  Lachenmever,  45 
N.  Y.  27. 

1.  Habeas  Corpus. — Sheehan's  Case, 
122  Mass.  445;  Com.  v.  Lecky,  t  Watts 
<Pa.)  66;  State  v.  Bloom,  17  Wis.  521; 
Ex  parte  Strahl,  16  Iowa  369;  Ex 
parte  Strang,  21  Ohio  St.  610;  Griffin's 
Case,  Chase  Dec.  (U.  S.)  364,  426;  Mc 
Craw  v.  Williams,  33  Gratt.  (.Va.)  510. 

3.  Chisholm  v.  Coleman,  43  Ala. 
204;  Clark  v.  Com.,  29  Pa.  St.  129, 
138- 

3.  Sheehan's  Case,  122  Mass.  445; 
Morris  v.  People,  3  Den.  (N.  Y.)  381, 
388.    Compare  infra,  section  8. 

4.  Gregory  v.  Brooks,  37  Conn.  365. 
6.  Morriss  v.  Virginia  Ins.  Co.  (Va.), 

8  S.  E.  Rep.  383;  Keith  v.  State,  49 
Ark.  439,  446. 

After  Qualification  of  Successor. — Yet 
a  judge  still  acting  as  such  in  ignorance 
of  his  successor's  having  qualified  was 
held  judge  de  facto.  Carli  v.  Rhener, 
27  Minn.  292. 

6.  Morris  v.  Virginia  Ins.  Co.  (Va.), 
8  S.  E.  Rep.  383;  Keith  v.  State,  49 

Ark-  439.  446. 

Where  the  record  shows  a  proper 
case  for  appointment  of  a  special  judge 
•the  court  of  appeals  will  not  go  back  of 
the  commission  to  examine  the  clerk's 
certificate.  Kennedy  v.  Com.,  78  Ky. 
447- 

In  Kansas,  in  an  action  on  an  Ala- 
bama judgment,  the  court  said  that  the 


record  showing  appointment  in  the 
lawful  mode  of  a  special  judge,  they 
would  be  bound  by  the  judgment  ren- 
dered by  him,  as  he  was  at  least  a  spe» 
cial  judge  de  facto.  Hunter  v.  Ferguson, 
13  Kan.  462,475. 

In  States  where  such  temporary  offi- 
cial is  not  recognized,  he  cannot  have 
color.  Hoagland  v.  Creed,  81  111.  506; 
State  v.  Fritz,  27  La.  An.  689.  But 
where  he  can  have  color,  his  right  can- 
not be  questioned  collaterally.  Guil- 
beau  v.  Cormier,  32  La.  An.  930;  State 
v.  Murdock,  86  Ind.  124;  Adams  v. 
Gowan,  89  Ind.  358. 

Even  in  States  where  .consent 
may  vest  jurisdiction  in  special 
judge,  the  question  as  to  the  authority 
of  a  special  judge  acting  under  color  of 
a  temporary  appointment  may  be  raised 
in  the  action  tried  before  him  if  made 
promptly  and  in  a  proper  method.  Car- 
gar  v.  Fee,  119  Ind.  536,  538;  Smurr  v. 
State,  105  Ind.  125;  Schlungger  v. 
State,  113  Ind.  295;  Bartleyt;.  Phillips, 
114  Ind.  189,  and  cases  cited;  Green- 
wood v.  State,  116  Ind.  485;  Littleton 
v.  Smith,  119  Ind.  230;  Harman  v. 
Moore,  112  Ind.  221. 

The  court  will,  in  appeal  from  con- 
viction before  a  justice,  consider  evi- 
dence bearing  on  the  question  whether 
or  not  the  official  was  at  least  a  de  fac- 
to officer.  People  v.  Terry,  toS"  N. 
Y.  1. 
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power  are  not  grants,  but  limitations  to  be  strictly  construed,1 
and  held  that  the  implied  restriction  upon  the  legislative  power 
to  erect  and  regulate  courts,  contained  in  the  declaration  that  the 
judicial  power  shall  consist  of  a  supreme  court,  a  circuit  court, 
etc.,  and  that  judges  of  such  circuit  courts  should  be  elected,  did* 
not  extend  to  the  case  of  trials  in  such  circuit  courts,  which  the 
regular  judge  should  decline,  or  be  incompetent,  to  try.  As  to 
such  emergencies  the  innate  power  of  the  legislature  continued 
unrestrained,*  and  decisions  very  similar  have  been  made  else- 
where. But  in  a  later  Alabama  case,3  constitutional  provision  for 
election  of  judges  was  held  to  prevent  statute  compelling  selec- 
tion or  appointment  of  special  judges  in  case  of  the  incompetency 
of  the  presiding  judge  from  interest  or  relationship — although 
provision  in  statute  for  sitting  as  arbitrator  and  allowing  appeal  to 
supreme  court,  was  upheld.  The  later  decision  against  appoint- 
ment of  special  judges  accords  with  rulings  in  Illinois  and  Iowa.6 

In  some  States  constitutional  provision  for  substitution  of 
judges  from  other  courts  has  been  held  to  forbid  statute  allowing 
appointment  of  attorneys  as  special  judges ;  but  such  provision 
does  not  apply  to  courts  erected  by  the  legislature.6 

Where  the  constitution  prescribes  a  mode  of  selection  of  a 
substitute  or  special  judge  and  indicates  the  causes  which  will 
justify  such  selection,  it  excludes  other  modes  of  selection,  and 
other  causes.* 


In  Oregon,  it  was  ruled  that  objec- 
tion that  the  judge  was  not  authonzed 
to  sit  cannot  be  considered  in  the  appel- 
late court  unless  made  in  the  court  be- 
low. State  v .  Whitney,  7  Oreg.  386. 
As  to  incompetency  from  disqualifica- 
tion, see  Disqualification. 

1.  Citing  Fletcher  v.  Peck,  6  Cranch 
(U.  S.)  87;  Golden  v.  Prince,  3  Wash. 
(U.S.)  313. 

2.  Compare  supra,  this  title,  Va- 
cancies in  Office.    Upholding  A  la- 

batna  Rev.  Code,  section  758,  providing 

for  special  judges.    Alabama  etc.  R. 

Co.  v.  Burkett,  42  Ala.  83.    And  see 

Holly  v.  Carson,  39  Ala.  345. 

See  also  Grinstead  v.  Buckley,  32 

Miss.  148;  Henderson  v.  Pope,  39  Ga. 

361;  People  v.  Petty,  32  Hun  (N.  Y.) 

443.    See  also  miscellaneous  decisions 

in  State  v.  Snodgrass,  4  Nev.  524; 

People  v.    Gallagher,  75  Mich.  512; 

State  v.  Williams,  14  W.  Va.  851; 
•Clark  v.  Rugg,  20  Fla.  861;  Bear  v. 
•Cohen,  65  N.  Car.  511. 

8.  Ex     parte  Amos,    51    Ala.  57 

(1874). 

4.  Hoagland  v.  Creed,  81  111.  506. 
6.  Winchester  v.  Ayres,  4  Greene 
(Iowa)  104. 
6.  Harper  v.  Jacobs,  51   Mo.  296; 


Smith  v.  Ha  worth,  53  Mo.  88.  See 
also  Brown  v.  Buzan,  24  Ind.  194. 

Held  also  that  the  fact  that  as  to  one 
grade  of  courts,  viz,  the  circuit  courts, 
the  constitution  had  provided  in  case  of 
temporary  inability  of  the  regular  in- 
cumbent did  not  create  the  inference 
that  its  silence  respecting  inferior 
courts  showed  intent  to  deny  similar 
provision  for  them;  for  the  legislative 
power  to  establish  inferior  courts  was 
enough.    Brown  v.  Buzan,  24  Ind.  19). 

In  Mississippi,  the  court  intimated 
very  strongly  that  the  constitutional 
provision  for  calling  in  of  the  judge 
of  another  circuit  would  prevent  the 
passage  of  any  statute  allowing  agree- 
ment for  selection  of  an  attorney  as 
special  judge.  Peter  v.  State,  6  How. 
(Miss.)  326. 

Reference  may  be  made  to  a  master 
or  referee.  Underwood  v.  McDuffee, 
15  Mich.  361;  Hards  v.  Burton,  79  111. 
504.  But  the  referee  shall  not  have 
power  of  final  decision.  Johnson  v. 
Wallace,  7  Ohio  392;  King  v.  Hopkins, 
57  N.  H.  334^  St.  Paul  etc.  R.  Co.  v. 
Gardner,  19  Minn.  132;  s.  c,  18  Am. 
ReP-  334- 

7.  State  v .  Phillips,  27  La.  An.  663; 
State  v.  Frank,  27  La.  An.  689;  State 
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Where  the  constitution  authorizes  legislative  provisions  for 
special  judges  in  certain  courts,  if  part  of  the  jurisdiction  of  one 
of  those  courts  be  given  in  its  relief  to  a  newly  erected  court,  the 
legislature- may  provide  for  special  judges  in  the  new  court.1 
'  (p)  Limitations  of  Powers. — Trial  before  a  special  judge  is  not 
to  be  regarded  in  the  light  of  an  arbitration.  Writ  of  error  or 
appeal  may  run  to  the  court  in  which  he  sat.  His  judgment  is 
the  judgment  of  that  court.9  Nevertheless,  a  judge  'pro  tern  is 
only  a  substitute,  not  a  duplicate  judge,8  so  that  in  jurisdictions 
where  the  law  intends  that  only  one  judge  shall  sit  at  a  time  in  a 
county,  the  regular  and  special  judge  cannot  both  hold  courts  at 
the  same  time  in  the  same  county.* 

Special  as  well  as  regular  judges  may  sign  bills  of  exceptions 
after  term  time.6 

(c)  When  Special  Judges  Can  Act. — Proceeding  by  an  adminis- 
trator for  sale  of  real  estate ; 6  divorce  proceeding ;  *  proceeding 
supplementary  to  execution;8  motion  for  receiver  ;•  action  involv- 
ing the  judge's  right  to  office  ;10  settlement  of  bill  of  exceptions  ;n 
— such  are  civil  actions  in  the  sense  that  a  party  may  have  a  change 
of  judge  on  proper  application. 

Where  a  special  judge  already  chosen  for  the  term  of  the  court 

v.  Judge,  9  La.  An.  62;  Hayes  v.  Hayes,  8.'  Cox  v.  State,  30  Kan.  202;  Cooley 

8  La.  An.  468.  Provision  that  recused  Cons.  Lim.  399. 

judge,  who  is  not  personally  interested,  4.  In  re  Millington,  24  Kan.  214;- 

may  appoint  a  lawyer  in  his  stead,  and  Tarpenning  v.  Cannon,  28  Kan.  665; 

when  interested  may  call  on  district  or  Haverly  etc.  Mining  Co.  v.  Howcutt,. 

parish  judge,  excludes  the  idea  of  a.  sick  6  Cal.  574;  Clark  v.  Rugg,  20  Fla.  861; 

judge  so  doing.   State  v.  Fritz,  27  La.  Bear  v.  Cohen,  65  N.  Car.  511. 

An.  689;  State  v.  Phillips,  27  La.  An.  5.  Watkins  v.  State,  37  Ark.  370; . 

663.  Cowell  v.  Altchul.  40  Ark.  172;  Bacon 

It  was  held,  in  Georgia,  that  provi-  v.  State,  22  Fla.  46. 

sion  authorizing  substitution  in  superi-  6.  Scherer  v.  Ingerman,  no  Ind.  428. 

or  court  did  not  prevent  legislation  au-  See  also  Lester  v.    Lester,  70  Ind. 

thorizing  litigants  to  select  an  attorney  201. 

in  place  of  the  disqualified    judge.  7.  Powell  v.  Powell,  104  Ind.  18  (lim- 

Henderson  v.  Pope,  39  Ga.  361.    See  iting  Mussclman  r.  Musselman,  44  Ind. 

also  State  v.  Williams,  14  W.  Va.  851.  106)  and  explaining  Ewing  v.  Ewing,  , 

Provision  that  legislature  may  pro-  24  Ind.  468;  Eastcs  r.  Eastes.  79  Ind. 

vide  tor  special  judges  authorizes  stat-  363).    And  see  Evans  r.  Evans,  105 

ute    allowing    selection  by   the  bar.  Ind.  204  (disapproving  Musselman  v. 

Ligam  v.  State,  3  Heisk.  (Tenn.)  159;  Musselman,  44  Ind.  106). 

State  v.  Williams,  14  W.  Va.  851.    Or  8.  Burkctt  v.  Holman,  104  Ind.  6. 

by  the  governor.    Kennedy  v.  Com.,  See  also  Toledo  etc.  R.  Co.  v.  Howes, 

78  Ky.  447.  And  statute  allowing  elec-  68  Ind.  45S;  Kissell  v.  Anderson.  73 

tion  by  the  bar  is  applicable  although  Ind.  485;  McMahan  v.  Works,  72  Ind'. 

one  of  the  parties  does  not  consent  to  19;  Abell  v.  Riddle,  75  Ind.  345;  John- 

the  choice.    Smith  v.  Blakeman,  8  Bush  son  r.  Jones,  79  Ind.  141.  147;  Fowler 

(Ky.)  476.  v.  Griffin,  83  Ind.  297;  Baker  v.  State, 

1.  Rudd  v.  Woolfolk,  4  Bush  (Ky.)  109  Ind.  47. 

555.  9.  Corbin    v.    Berry,  83  N.  Car. 

2.  Henderson  v.  Pope,  39  Ga.  361;  27. 

Alabama  etc.  R.  Co.  v..  Burkett,  42  10.  Magruder  v.  Swann,  25  Md.  173; 

Ala.  83.    See  also  Taylor  v.  Smith,  4  Nugent  v.  Stark,  34  La.  An.  628;  State 

Ga.  133;  Walton  v.  Bethune,  37  Ga.  v.  Judge,  33  La.  An.  1293. 

319;  Vischer  v.  Talbotton  etc.  R.  Co.,  11.  Gowdcn  v.  Wilson,  21  Fla.  165; 

34  Ga.  536;  Case  v.  State,  5  Ind.  1.  Florida  Code  165. 
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is  disqualified  as  to  a  certain  action,  another  may  be  appointed  to 
preside  in  that  trial.1  Where  appeal  is  asked,  if  the  judge  peti- 
tioned had  formerly  been  counsel,  he  may  of  his  own  motion  re- 
cuse himself,  and,  in  Louisiana,  he  may  appoint  an  attorney  judge 
pro  hoc  vice?1 

In  some  States,  the  statutes  authorizing  appointment  of  attor- 
neys as  special  judges  apply  to  criminal  cases.* 

There  is  one  case  holding  that  an  equity  case  is  not  one  where- 
in there  can  be  transfer  to  another  court  because  of  objection  to 
the  chancellor ;  but  other  cases  maintain  the  contrary.4 

(d)  When  Special  Judges  Cannot  Act. — Where  a  statute  creates 
an  additional  judgeship  in  a  district,  and  there  is  present  a  judge 
not  disqualified,  there  is  no  necessity  to  appoint  an  attorney  as 
special  judge.6  A  scurrilous  newspaper  attack  on  a  judge  does 
not  afford  him  legal  ground  for  transferring  the  cause  to  another 
court.6  Acknowledgment  of  sheriff's  deed  is  not  a  proceeding  in 
which  another  judge  may  be  substituted.' 


1.  LitUe  Rock  etc.  R.  Co.  v.  Barker, 
39  Ark.  491. 

Change  of  Venue. — Where  the  statute 
gives  the  special  judge  jurisdiction  until 
final  determination,  the  parties  cannot 
have  vacated  order  appointing  special 
judge  to  hear  application  for  change  of 
venue.  State  v.  Hayes,  88  Mo.  344, 
cited  in  Dawson  v.  Dawson,  29  Mo. 
App.  521. 

Where  the  special  judge  is  disquali- 
fied by  prejudice,  the  remedy  is  not 
change  of  venue,  but  a  new  election. 
Barnes  r.  McMullins,  78  Mo.  260.  But 
see  Change  of  Venue,  vol.  3,  p.  90. 

3.  Nugent  v.  Stark,  34  La.  An.  628. 

8.  In  Missouri,Ke\.  Stat.  1879, $  1880; 
Ex  farte  Clay  (Mo.),  11  S.  W.  Rep. 
998. 

In  Indiana,  see  Herbster  v.  State, 
80  Ind.  484;  Feigel  v.  State,  85  Ind. 
580,  where  it  was  so  held,  notwithstand- 
ing the  statute  was  entitled  "  An  act 
concerning  proceedings  in  civil  cases" — 
the  statute  relating  to  circuit  courts 
wherein  both  classes  of  cases  were 
triable. 

In  Tennessee,  Ligam  v.  State,  3 
Meisk.  (Tenn.)  150;  Glasgow  v.  State, 
9  Baxt.  (Tenn.)  485. 

In  Texas,  Thompson  v.  State,  9 
Tex.  App.  301;  Early  v.  State,  9  Tex. 
App.  476;  Davis  v.  State,  44  Tex.  523. 

In  Pennsylvania,  the  substitution  is 
of  another  judge  learned  in  the  law. 
He  Application  of  the  Judges,  64  Pa. 
St.  23. 

In  Georgia,  there  is  no  provision  in 
the  law  for  the  appointment  of  a  mem- 
ber of  the  bar  as  judge  fro  hac  vtce  in 
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a  criminal  case.  If  there  was  before 
the  constitution  of  1877  and  the  act  of 
1879,  it  is  clear  there  is  none  since. 
Castleberry  v.  State,  68  Ga.  49. 

In  Mississippi,  an  attorney  cannot  be 
made  special  judge  of  a  circuit  court  in 
a  criminal  case.  Peter  v.  State, 6  How. 
(Miss.)  326. 

Maine  superior  court  judge  may 
request  supreme  court  judge  to  sit 
in  a  criminal  case  in  superior  court 
where  the  judge  of  the  latter  court 
is  related  to  one  of  the  parties. 
Maine  Pub.  L.  1868,  ch.  151,  $  12, 
providing  for  transfer  under  cer- 
tain circumstances  to  supreme  court 
relates  to  civil  cases  only.  State  v. 
Thomas,  56  Me.  490. 

4.  The  provision  in  the  Maryland 
constitution  for  transmission  to  a  dif- 
ferent court  in  case  of  local  prejudice, 
or  of  the  disqualification  of  the  regular 
judge,  does  not  apply  to  equity  cases. 
The  provision  is  to  provide  against  an 
evil  which  cannot  exist  in  equity;  first, 
because  of  the  right  to  have  an  issue 
awarded  for  jury  trial;  second,  because 
appeals  in  equity  are  as  to  facts  as  well 
as  to  law.  Cooke  v.  Cooke,  41  Md. 
362.  But  see  contra,  Rudd  v.  Wool- 
folk,  4  Bush  (Ky.)  555. 

Chancellor  Kent  discussed  the 
legality  of  his  sitting,  or  yielding  to 
another  judge,  without  allusion  to  this 
point.  Stuart  v.  Bank,  19  Johns.  (N. 
Y.)  soi. 

5.  State  v.  Judge,  35  La  An.  1007. 

6.  Voullaire  v.  Vouilaire,  45  Mo.  602. 

7.  The  statute  makes  no  provision  for 
such  a  case.  Lewis  v.  Curry,  74  Mo.  50. 
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It  has  been  held  that  the  sentencing  of  a  convicted  person  is  not 
such  a  proceeding,1  although  in  Mississippi  the  act  was  regarded 
as  optional  with  the  judge.*  But  the  rendition  of  judgment  is 
judicial,  although  its  entry  on  the  records  is  ministerial.3 

(e)  Proof  of  Special  Judges'  Authority. — When  a  stranger  sits 
•on  the  bench,  the  record  should  show  affirmatively  his  selection 
and  appointment.4 

Some  cases  indicate  necessity  of  setting  forth  the  regular 
judge's  disability.5  But  it  was  decided  otherwise  in  Missouri, 
and  elsewhere,  the  appellate  courts  acting  on  the  presumption  of 
the  regularity  of  proceedings.®  And  some  courts  have  held  that 
prerequisites  to  be  performed  by  the  special  judge  will  be  pre- 


1.  The  act  of  passing  sentence  on  a 
defendant  was,  in  the  case  cited,  merely 
ministerial,  involving  no  discretion,  and 
was  properly  done  by  a  judge  who  was 
attorney  for  the  State  on  the  trial.  The 
judge  of  one  judicial  circuit  has  no 
authority  to  call  in  the  judge  of  another 
circuit  fbr  the  mere  purpose  of  passing 
sentence  on  a  defendant.  State  v. 
Shea,  95  Mo.  85. 

But  although  such  sentence  by  the 
substitute  judge  is  error,  and  will  be 
reversed,  the  reversal  is  to  be  con- 
fined to  the  judgment  and  sentence.  It 
does  not  invalidate  or  overthrow  the 
steps  antecedent  to  the  judgment  and 
sentence.  State  v.  Shea,  95  Mo.  85, 95; 
tiling,  as  to  the  effect  of  reversal,  1 
Bishop  Crim.  Proc,  y  1293;  McCue  v. 
Com.,  78  Pa.  St.  185. 

2.  Thomas  v.  State,  5  How.  (Miss.) 
20.  See  High  Ex.  Leg.  Rem.  (2nd  ed.), 
v  235. 

8.  Hall  v.  Marks,  34  111.  358.  Com- 
pare High  Extraord.  Rem.  (2nd  ed.), 
v  235;  Grinstead  v.  Buckley,  32Miss.  148. 

Miscellaneous.—  U  nder  "Georgia  code, 
<j  242,  a  judge  of  the  superior  court, 
although  not  disqualified,  may  call  in 
another  judge.  Harrison  v.  Hall  etc. 
Co.,  64  Ga.  558.  In  Missouri,  under  a 
former  constitution,  a  circuit  judge 
■could  only  procure  another  judge  for 
the  whole  business  of  the  term,  not 
lor  a  particular  case.  Gale  v.  Michie, 
47  Mo.  326;  State  v.  Shea,  95  Mo.  85. 
See  Harper  i\  Jacobs,  51  Mo.  296.  But 
a  later  constitution  authorizes  the  call- 
ing of  another  circuit  judge  for  a  term, 
or  part  of  a  term,  in  any  court  in  any 
county.  State  v.  Shea,  95  Mo.  85. 

4.  Re  Lynch,  9  Abb.  N.  Ca's.  (N. 
Y.)  69;  Worsham  v.  Murchison,  66 
Ga.  715.  See  also  Thompson  v.  State, 
9  Tex.  App.  301,  decided  under  Texas 
Criminal  Code,  art.  572. 


Where  substitute  judge  is  called  in 
by  the  president  judge,  it  is  necessary 
that  a  proper  certificate,  setting  forth 
the  disqualification,  etc.,  and  the  call 
on  the  president  substituted  to  hold  the 
regular  term — signed  by  the  proper 
president — should  be  filed  of  record 
and  entered  on  the  minutes  of  the 
court,  as  the  evidence  of  the  authority 
to  hold  the  courts,  and  of  title  to  the 
compensation.  Re  Application  of  the 
Judges,  64  Pa.  St.  33.  See  also  Bear 
v.  Cohen,  65  N.  Car.  511;  Brown  v. 
Buzan,  24  Ind.  194. 

5.  Re  Application  of  the  Judges,  64 
Pa.  St.  33;  Re  Rhinebeck  Village,  19 
Hun  (N.  Y.)  346;  People  v.  Petty,  32 
Hun  (N.  Y.)  443. 

6.  State  v.  Hosmer,  85  Mo.  553;  Rudd 
v.  Woolfolk,  4  Bush  ('Ky.)  555;  Bates 
v.  Casey,  61  Tex.  593.  Compare  Chris- 
man  7'.  Graham,  51  Tex.  454. 

Oath. — An  attorney  acting  as  the 
special  judge  must  be  sworn,  excepting 
in  Georgia,  where  his  oath  on  admis- 
sion to  the  bar  is  thought  enough. 
Reeves  v.  Graffling,  67  Ga.  512;  Thomp- 
son v.  State,  9  Tex.  App.  301;  Tex. 
Crim.  Proc.,  art.  572;  Herbster  v. 
State,  80  Ind.  484;  Kennedy  v.  State, 
53  Ind.  542,  546,  where  the  court  ob- 
served: "It  would  be  monstrous  to  hold 
that  an  attorney  where  the  objection 
is  made  may  sit  in  judgment  upon  the 
life,  liberty,  character  and  property  of  a 
citizen  without  having  taken  the  oath 
prescribed  by  the  constitution  and  the 
statute."  See  also  Harper  v.  Jacobs, 
51  Mo.  296;  Evans  v.  State,  56  Ind. 
459;  Fawcett  v.  State,  71  Ind.  590; 
Case  v .  State,  5  Ind.  1 ;  Rudd  v.  Wool- 
folk,  4  Bush  (Ky.)  555;  Slonew.  Slone, 
3  Met.  (Ky.)  339.  Under  Texas  crimi- 
nal code  entry  of  the  taking  of  the  oath 
must  be  part  of  the  record.  Thompson 
v.  State,  9  Tex.  App.  649.  Acquies- 
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sumed,  on  appeal,1  or  that  a  second  appointment  was  made  for 
sufficient  reason.*  But  of  course  infirmity  appearing  on  the 
record  cannot  be  ignored.8  And  if  the  authority  be  denied  in 
the  court  below,  the  record  shall  state  that  the  prerequisites  were 
observed.4 

Notice  to  a  substitute  judge,  though  required  by  statute,  is 
not,  it  seems,  jurisdictional,  and  need  not  be  entered  of  record.6 
In  States  where  parties  may  consent  to  having  a  special  judge 
in  proper  cases  therefor,  if  no  objection  is  made  below,  the  appel- 
late court  will  assume  that  objection  is  waived.6  Denial  of  the 
record  is  not  permissible.  It  cannot  be  denied  by  proof  aliunde  to 
show  that  a  stranger  sat,*  or  that  his  commission  is  defective.8 

In  Indiana,  appointment  must,  under  the  statute  there,  be  "  in 
writing";9  and  the  danger  lurking  in  oral  agreements  between  the 
parties,  where  they  are  permitted  to  make  selection,  led  the  pros- 
ecuting attorney  in  5  exas  to  refuse  to  recognize  oral  consent  of 
defendant.10 

The  objection  to  the  regular  judge  ought  to  be  made  at  or  be- 
fore entering  on  the  trial.11  But,  where  absolute  prohibition  by 
statute  exists,  the  proceedings  before  a  disqualified  judge  are 
coram  non  j'udice,  and  void. 

cence  of  parties  may  dispense  with  oath 
in  Kentucky.  Vandevor  v.  Vandevor, 
3  Mete.  (Ky.)  137;  Salter  v.  Salter,  6. 
Bush  (Ky.)  634. 

1.  Harper  v.  Jacobs,  51  Mo.  296. 

2.  Fassinon  v.  State,  89  Ind.  235. 
See  also  Cincinnati  etc.  R.  Co.  v. 
Rowe,  17  Ind.  568;  Hurts  v.  Hutts,  51 
Ind.  581,  584;  Glenn  v.  State,  46  Ind. 
368,  and  cases  cited;  Singleton  v. 
Pidgeon,  21  Ind.  itS. 

5.  Where  the  record  is  not  silent,  but 
shows  that  a  special  judge  sat  illegally, 
the  appellate  court  must  declare  the 
error  fatal.  Haverly  etc.  Min.  Co.  v. 
Howcutt,  6  Colo.  574. 

Kentucky. —  Where  appointment  is 
entered  of  record,  then  the  qualification 
or  oath  must  be  stated  also,  the  Ken- 
tucky law  requiring  such  oath.  Rudd 
v.  Woolfolk,  4  Bush  (Ky.)  555. 

4.  Kennedy  v.  State,  53  Ind.  542. 

8.  Wood  v.  Franklin,  97  Ind.  117, 
119;  Benjamin  v.  Evansville  etc.  R. 
Co.,  28  Ind.  416. 

Naming  particular  judge  seems  to  be 
unnecessary  under  such  a  statute,  so 
one  is  notified.  Wood  v.  Franklin,  97 
Ind.  117,  119. 

Notice  by  and  to  Substitute  Judge- 
See  Walker  v.  Sneed,  7  Ark.  233;  State 
v.  Greenwade,  72  Mo.  304. 

6.  Waiver  of  Objection  by  Parties  — 
Kennedy  v.  State,  53  Ind.  542,  545; 
Miller  v.  Burger,  2  Ind.  337;  Negley  v. 
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Wilson,  14  Ind.  215;  Seymour  v.  State, 
15  Ind.  288;  Redwine  v.  State,  15  Ind. 
293;  Comm'rs  of  Fountain  Co.  v.  Coats, . 
17  Ind.  150;  King  v.  Slate,  15  Ind.  64, 
67;  Danneburg  v.  State,  20  Ind.  181; 
Feaster  v.  Woodfill,  23  Ind.  493;  Barnes . 
v.  State,  28  Ind.  82;  Kambieskey  v. 
State,  26  Ind.  225;  Watts  v.  State,  33. 
Ind.  237;  Hyatt  v.  Hyatt,  33  Ind.  309; 
Winterroud  v.  Messick,  37  Ind.  122; 
Glenwood  v.  State,  116  Ind.  485;  Slone 
v.  Slone,  2  Mete.  (Ky.)  339;  Vandever 
v.  Vandever,  3  Mete.  (Ky.)  137;  Rudd 
v.  Woolfolk,  4  Bush  (Ky.)  555;  Salter 
v.  Salter,  6  Bush  (Ky.)  624;  Grant  v. 
Holmes,  7-  Mo.  109;  Harper  v.  Jacobs, 
51  Mo.  296.  /ind  see  Tucker  v.  Allen, 
47  Mo.  488. 

In  Herbster  t>.  State,  So  Ind.  484,  ob- 
jection was  made  in  the  court  below 
and  in  that  way  became  part  of  the 
record. 

7.  Winchester  v.  Ayers,  4  Greene 
(Iowa)  104. 

8.  Kennedy  v.  Com.,  78  Ky.  447. 

9.  Kennedy  v.  State,  53  Ind.  542,  544; 
Herbster  v.  State,  80  Ind.  484.  See 
also  Evarts  v.  State,  48  Ind.  422. 

10.  Thompson  v.  State,  9  Tex.  App. 
30L 

11.  Dolan  v.  Church,  1  Wyo.t87.  See 
State  v.  Greenwade,  72  Ma.  298. 

Under  Bole  of  Court. — Scherer  v.  In- 
german,  110  Ind.  440.  See  also  infra,. 
this  title,  Disojjalification. 


Digitized  by 


8p*ci&l  Judges :  Substitution. 


JUDGE. 


Powers  and  Duties. 


In  some  States,  the  appointment  of  a  special  judge,  or  the  call- 
ing in  of  a  neighboring  judge,  on  affidavit  being  filed  as  to  the 
regular  official's  bias,  has  been  declared  by  statute  to  be  manda- 
tory.1 It  is  to  be  observed  however,  that  the  constitutionality 
of  such  enactments,  in  so  far  as  they  allow  the  regular  official 
chosen  by  law  to  be  set  aside  by  the  ex  parte  affidavit  of  a 
suitor,  has  been  denied  in  Florida.* 

Parties  cannot,  of  their  own  authority,  independently  of  con- 
stitution or  statutes,  confer  judicial  authority.  Judgment  by  the 
appointee  is  a  nullity.3  Consent  does  not  estop  from  denial  of 
jurisdiction.4  But  the  Kentucky  court  have  held  that  agreement 
upon  matters  of  fact  touching  election  of  special  judge,  whereby 
the  choice  is  relegated  to  the  Governor,  is  binding.6 

In  the  notes,  cases  in  various  States  are  referred  to  concerning 
the  persons  empowered  to  appoint  special  judges.6    But  local 


1.  Burkett  r.  Holman,  104  Ind.  6; 
Krutz  v.  Griffith,  68  Ind.  444;  Shoe- 
maker v.  Smith,  74  Ind.  71 ;  Heshion  v. 
Pressley,  80  Ind.  490;  Hamilton  v. 
Territory,  1  Wy.  Ter.  131;  Wyoming 
Code,  §  115;  Corpenny  v.  SedahaCity, 
»  Mo.  88;  Barnes  v.  McMullins,  78 
Mo.  265.  And  see  State  v.  Judge,  37 
La.  An.  253;  State  v.  Judge,  39  La. 
An.  994;  Hunter  v.  Blackman,  Man. 
(La.)  427. 

In  Kentucky,  such  a  statute  was  con- 
demned as  lowering  the  dignity  of  the 
bench,  and  rigid  construction  was  de- 
clared proper.  Byran  v.  Holliday,  84 
Ky.  18.  But  defendant's  disarming 
power  ceases  with  its  first  exercise,  or 
else  he  might  go  quit  of  punishment. 
State  v.  Greenwade,  72  Mo.  298. 

8.  See  infra,  this  title,  Disqualifi- 
cation. " 

8.  Wright  v.  Boon,  2  Gr.  (Iowa)  458; 
Hyllis  v.  State,  45  Ark.  478;  Herbster 
v.  State,  80  Ind.  484;  McClure  v.  State, 
77  Ind.  287;  Glasgow  v.  State,  9  Baxt. 
(Tenn.)  485;  Haverly  Invincible  Min- 
ing Co.  v.  Howcutt,  6  Colo.  574;  Win- 
chester v.  Ayres,  4  G.  Greene  (Iowa) 
104;  Hoagland  t>.  Creed,  81  111.  506; 
Bishop  v.  Nelson,  83  111.  601 ;  Cobb  v. 
People,  84  111.  511;  Cooley's  Cons. 
Lim.  399.  Any  doubt  in  Smith  v. 
Frisbie,  7  Iowa  486,  would  therefore 
seem  taken  away. 

4.  Herbster  v.  State,  80  Ind.  484; 
Haverly  Invincible  Mining  Co.  v.  How- 
cutt, 6  Colo.  576;  Hoagland  v.  Creed, 
81  111.  506;  Castleberry  v.  State,  68  Ga. 
49.   See  also  Jurisdiction. 

•'Had  we  jurisdiction  of  moral  estop- 
pels, our  conclusions  .  .  .  might  be 
different."  Haverly  Invincible  Co.  v. 
Howcutt,  6  Colo.  574,  576. 


6.  Kennedy  v.  Com.,  78  Ky.  447. 
6.  Appointment  of  Special  "Judges. — 

Special  judge  cannot  appoint  substitute. 
Cargar  v.  Fee,  119  Ind.  536.  County 
officials  may  appoint  in  Indiana. 
Feigel  v.  State,  85  Ind.  580,  582;  Indi- 
ana R.  S.  1881,  §  1381.  Counsel  may 
appoint.  Reeves  v.  Graffling,  67  Ga. 
512;  Early  v.  State,  9  Tex.  App.  476; 
Thompson  v.  State,  9  Tex.  App.  301. 
Election  by  the  bar  may  be  had.  A  r- 
kansas  Cons.  (1874),  art.  7,  $  21;  Hyl- 
lis v.  State,  45  Ark.  478;  Dansby  v. 
Beard,  39  Ark.  254;  Neal  v.  Shinn,  49 
Ark.  227;  Rudd  v.  Woolfolk,  4  Bush 
(Ky.)  555;  Kennedy  v.  Com.,  78  Ky. 
447;  Legan  v.  State,  3  Heisk.  (Tenn.) 
159.  But  com  fare  Gnnstead  v.  Buck- 
ley, 32  Miss.  148;  Mississippi  Code 
(187 1),  $  536;  Butler  v.  State,  57  Miss. 
630;  Peter  v.  State, 6  How.  (Miss.)  326. 
Parties  may  nominate.  Henderson  v. 
Pope,  39  Ga.  361 ;  Alabama  etc.  R.  Co. 
v.  Burkett,  42  Ala.  84.  But  not  in  Ar- 
kansas. Dansby  v.  Beard,  39  Ark.  254. 
Nor  in  Tennessee.  Glasgow  v.  State, 
9  Baxt.  (Tenn.)  4S5.  In  Alabama, 
when  two  supreme  court  justices  are 
disqualified,  parties  may  consent  on 
record  to  decision  by  remaining  justice. 
Donnell  v.  Hamilton,  77  Ala.  610.  See 
also  Bullard  v.  Lambert,  40  Ala.  204: 
Freeman  on  Judgments  (3rd  ed.),  $  147; 
Walker  v.  Rogan,  1  Wis.  597;  Alabama 
etc.  R.  Co.  v.  Burkett,  42  Ala.  83; 
State  v.  Carroll,  38  Conn.  449;  9  Am. 
Rep.  409,  429. 

In  Texas,  where  parties  do  not 
agree,  the  governor  appoints.  Thomp- 
son v.  State,  9  Tex.  App.  301.  Where 
plaintiff  alone  chooses,  judgment  is 
voidable.  Castles  v.  Burney,  34  Tex. 
470.  Regular  judge  may  appoint. 
30 
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statutes  should  be  consulted.  In  States  where  such  judges  may 
.be  agreed  upon  by  parties,  consent '  cannot  be  presumed  against 
parties  only  constructively  before  the  court,  nor  against  minors  or 
married  women,  nor  against  purchasers  not  parties  to  the  original 
record.1    The  State  may  consent  through  her  attorneys.* 

VL  Judges  as  Witnesses. — A  judge,  necessary  to  the  composi- 
tion of  the  court,  does  not,  by  going  on  the  witness  stand,  there- 
by cause  a  loss  of  jurisdiction.3  But  his  doing  so  seems  error ; 
and  if  objection  is  made,  and  exception  taken,  it  is  fatal  to  the 
judgment.4  Though  it  seems  that  jurors  may  be  witnesses  in 
cases  before  them,4  the  objection  to  the  competency  of  a  pre- 
siding judge  as  a  witness  rests  on  an  entirely  different  ground. 
"It  goes  to  the  power  of  the  court — the  power  to  administer  the 
oath,  to  decide  on  a  question  of  competency,  or  the  admissibility 
of  parts  of  evidence,  to  commit  for  refusing  to  answer,  and  to  ex- 
ercise over  the  witness  all  the  other  powers  of  the  court  which 
may  be  called  into  acquisition  for  the  protection  of  the  rights  of 
the  party."  6 

Some  old  authorities  have  even  disapproved  of  judges  going  on 
the  witness  stand  in  cases  wherein  they  are  not  presiding.7  But 

were  the  witnesses  of  the  vicinage 
where  the  facts  transpired.  See  Jury 
and  Jury  Trials. 

6.  Best  on  Ev.,  $  188.  See  Regina  v. 
Gazard,  8  C.  &  P.  595;  Buccleugh  v. 
Metropolitan  Board  of  Works,  L.  R., 
$  H.  L.  418,433;  Rex  v.  Harvey,  8  Cox 
C.  C.  103. 

7.  "With  respect  to  those  who  fill  the 
office  of  judges,  it  has  been  felt  that 
there  are  grave  objections  to  their  con- 
duct being  made  the  subject  of  cross- 
examination  and  comment,  and  as 
everything  which  they  can  properly 
prove  can  be  proved  by  others,  the 
courts  of  law  discountenance,  and  I 
think  I  may  say  prevent,  their  being 
examined."  Per  Cleasby,  B.,  in  Buc- 
cleugh (Duke  of)  v.  Metropolitan 
Board  of  Works,  L.  R ,  5  H.  L.  418, 
433.  As  to  an  arbitrator,  however, 
the  case  just  cited  decides  that  he  may 
be  called  in  a  proceeding  to  enforce  his 
award. 

And  in  R.  v.  Harvey,  8  Cox  C.  C. 
103,  Byles,  J.,  said  that  "the  judges  of 
the  superior  courts  ought  not,  of  course, 
to  be  called  upon  to  produce  their 
notes.  If  he  were  to  be  subpoenaed  for 
such  a  purpose  he  should  certainly  re- 
fuse to  appear.  But  the  same  objection 
was  not  applicable  to  the  judges  of  the 
inferior  courts.  He  saw  no  reason  why 
they  should  not  be  called,  and  especially 
where,  as  in  this  case,  the  judge  was 
willing  to  appear." 
31 
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Fassinon  v.  State,  89  Ind.  335;  State  v. 
Murdock,  86  Ind.  124;  Zonker  v.  Cow- 
an, 84  Ind.  395;  Feigel  v.  State,  85  Ind. 
580;  Bowlus  v.  Brier,  87  Ind.  391; 
Sherer  v.  Ingerman,  1 10  Ind.  428,  439; 
Cargar  v.  Fee,  119  Ind.  536;  Grinstead 
v.  Buckley,  32  Miss.  148.  In  such  case 
the  supreme  court  will  not  interfere  un- 
less abuse  of  discretion  is  shown. 
Kane  v.  State,  71  Ind.  559.  As  to  per- 
sonal interest  of  apppointing  judge,  see 
Grinstead  v.  Buckley,  32  Miss.  148; 
State  v.  Judge,  38  La.  An.  452.  Or  his 
personal  hostility.-  Turner  v.  Com.,  2 
Met.  (Ky.)  619.  If  special  judge  de- 
clines, authority  revests  in  regular  judge. 
Cargar  v.  Fee,  119  Ind.  536;  State  v. 
Mill»ops,39  La.  An.  793  (distinguish- 
ing State  v .  Judge,  37  La.  An.  394). 
Compare  Byrau  v.  Holliday,  84  Ky. 
18.  If  special  judge  declines,  the  gov- 
ernor appoints.  Walker  v.  Sneed,  7 
Ark.  233;  Thompson  v.  State,  9  Tex. 
App.  301. 

1.  Rudd  v.  Woolfolk,  4  Bush  (Ky.) 
555- 

3.  Early  v.  State,  9  Tex.  App.  476; 
on  this  point  overruling-  Murray  v. 
Smith,  34  Tex.  331,  and  approving 
Davis  v.  State,  44  Tex.  523. 

8.  People  v.  Dohring,  59  N.  Y. 
Supr.  374  (overruling,  on  this  point, 
Dohring  v.  People,  2  Thomp.  &  C.  458). 

4.  People  i>.  Dohring,  59  N.  Y.  374. 

5.  Best  on  Ev.,  §  169.  It  will  be  re- 
membered that  in  ancient  times  jurors 


Liability  for  Arts  and  Opinions.  JUDGE. 


General  Rule. 


this  extreme  view  has  not  prevailed.1  Thus  a  judge  may  be 
called  to  prove  his  notes*  or  to  prove  what  evidence  was  given 
by  a  witness,  on  a  former  occasion.8  The  mental  conclusions,  or 
grounds,  upon  which  a  judge  arrived  at  decision  cannot  be  testi- 
fied to  by  such  judge  on  another  trial;4  for  instance,  to  prove  his 
being  unaffected  by  any  interest  in  that  he  had  resolved  not  to 
assert  it.  Whether  a  judge  can  be  compelled  to  go  on  the  stand, 
in  a  case  not  before  him,  does  not  seem  to  have  been  decided. 

VII.  Liability  foe  Acts  and  Opinions — 1.  General  Rule — Remedy 
by  Impeachment. — A  judge,  either  supreme  or  subordinate,  acting 
within  his  jurisdiction,  is  not  liable  in  an  action  for  damages  for 
any  opinion  he  may  deliver  as  such.  If  he  should  be  guilty  of 
misconduct,  the  remedy  is  by  impeachment  or  address.6 


1.  People  v.  Dohring,  59  N.  Y.  374. 
1  Gr.  Ev.,  $  364,  citing  Glassford  Ev., 
p.  602;  Tait  Ev.  432;  Stair's  Inst.,  bk. 
4,  tit.  45,  4;  Erskine's  Inst.,  bk  4,  tit. 
3,  33;  Spanish  Law,  Partid.  3,  tit.  16, 1. 
10;  Moreau  Si  Carl.  Tr.,  p.  200.  See 
also  Ross  v.  Buhler.  2  Mart.,  N.  S.  (La.) 
312,  where  it  was  held  that  one  cannot 
be  examined  as  a  witness  at  a  trial 
where  he  sits  as  judge.  See  also  People 
v .  Miller,  2  Park.  Cr.  Cas.  (N.  Y.)  197; 
Morss  v.  Mores,  11  Barb.  (N.  Y.)  510; 
1  Whart.  Ev.  600;  Reynold's  Stephen 
on  Ev.  163. 

And  in  Maine  the  supreme  court 
said  that  public  policy  authorizes  a 
judge  of  a  court  to  excuse  himself  from 
testifying  as  to  what  witnesses  have 
testified  on  trials  before  him;  but  that 
it  furnishes  no  ground  of  exception, 
should  he  not  insist  upon  his  right  to  be 
excused.  Welcome  v.  Batchelder,  23 
Me.  85. 

"The  inclination  of  the  courts  has 
been  to  hold  that  when  it  is  necessary 
for  the  conduct  of  the  trial  that  one 
should  act  as  judge,  he  may  not  be  called 
from  the  bench  to  be  examined  as  a  wit- 
ness; but  when  his  action  as  a  judge  is 
not  required,  because  there  is  a  sufficient 
court  without  him,  he  may  become  a 
witness,  though  it  is  then  decent  that  he 
do  not  return  to  the  bench."  People  v. 
Dohring,  59  N.  Y.  374. 

2.  Judge's  Notes.— Whart.  Ev.,  $  600; 
Grimm  v.  Hamel,  2  Hilt.  (N.  Y.)  434; 
Zitske  v .  Goldberg,  38  Wis.  216,  229; 
Miles  v.  O'Hara,  4  Binn.  (Pa.)  108; 
Welcome  v.  Batchelder,  23  Me.  85; 
Corby  v.  Wright,  9  Mo.  App.  5.  If  he 
can  testify  that  the  notes  were  full,  or 
that  it  was  his  practice  in  such  cases  to 
take  full  notes.  Schall  v.  Miller,  5 
Whart.  (Pa.)  156;  Huff  v.  Bennett,  4 
Sandf.  (N.  Y.)  120. 


Notes  Are  Not  Proof  Themselves. — In  • 

the  absence  of  statutory  provision  other- 
wise, a  judge's  unproven  notes  of  testi- 
mony are  not  admissible  to  prove  what 
was  testified  to  at  the  trial  wherein  they 
were  taken.  Zitske  v.  Goldberg,  38 
Wis.  216.  In  re  Larmouth,  6  Madd. 
Ch.  (Eng.)  113;  Conradi  v.  Conradi,  L. 
R.,  1  P.  &  D.  520;  Grimm  v.  Hamel, 
New  York  Common  Pleas,  2  Hilt.  (N. 
Y.)  434;  Green  v.  Brown.  3  Barb.  Sup. 
Court  (N.  Y.)  119;  Lawrence  v.  Barker, 
5  Wend.  (N.  Y.)  301;  Feeter  v.  Heath, 
11  Wend.  (N.  Y.)  477;  Greenl.  Ev.,  . 
436,  437;  Whart.  Ev.,  $  180;  Miles  7'. 
O'Hara,  4  Binn.  (Pa.)  108;  Livingston 
v.  Cox,  8  W.  &  S.  (Pa.)  61. 

8.  Supples  v.  Cannon,  44  Conn.  424,. 
426,  430. 

4.  Agan  v.  Hey,  30  Hun  (N.  Y.)  591 
(denying  dictum  in  Royce  v.  Burt,  42 
Barb.  (N.  Y.)  655,  666,  and  distinguish- 
ing Doty  v.  Brown,  4  N.  Y.  71,  in  which 
last  case  no  such  evidence  as  this  was 
offered);  and  com  fare  Washington  etc. 
Packet  Co.  v.  Sickles,  5  Wall.  (U.  S.) 
593.  Compare  Sigourney  v.  Sibley,  21 
Pick.  (Mass.)  101. 

Referee. — In  Morss  v.  Morss,  11  Barb. 
(N.  Y.)  510,  it  was  held  that  one  of 
three  referees,  before  whom  a  cause  is 
being  tried,  cannot  be  sworn  and  ex- 
amined as  a  witness  on  that  trial. 

Arbitrators  as  Witnesses. — See  Haber- 
shon  v.  Toby,  3  Esp.  38  (see  also 
Supples  v.  Cannon,  44  Conn.  424,433): 
Ellis  v.  Saltan,  4  C.  &  P.  327;  Arbi- 
tration, vol.  1,  p.  691. 

8.  Authorities  cited  under  Courts, 
vol.  4,  p.  449. 

In  Lange  v.  Benedict,  73  N.  Y.  12 
(s.  c,  29  Am.  Rep.  80),  a  United  States 
circuit  judge,  who  resentenced  a  con- 
victed person,  when  he  could  not  legally 
do  so,  was  held  not  liable  for  his  error.. 
32 
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9.  Liability  u  Affected  by  Jurisdiction. — (a)  Superior  Courts. — 
Where  a  judge  acts  without  any  jurisdiction,  he  is  liable.1  In 
the  case  of  courts  of  general  and  superior  jurisdiction,  the  pre- 
sumption is  that  they  act  within  their  jurisdiction ;  and  unless  a 
clear  absence  of  all  jurisdiction  is  shown,  a  judge  of  such  court 
cannot  be  held  liable  for  his  actions* 

(6)  Inferior  Courts. — The  rule  protecting  judges  from  civil  lia- 
bility exists  just  as  fully  in  favor  of  the  judge,  justice,  or  magis- 
trate of  an  inferior  court,  as  it  does  in  favor  of  the  judges  of  the 
superior  courts,  so  long  as  the  inferior  judge  acts  within  his  juris- 
diction.8 


1.  Bradley  v.  Fisher,  13  Wall.  (U.  S). 
335;  Calder  v.  Halket,  3  Moo.  P.  C. 
75- 

a.  Bradley  v.  Fisher,  13  Wall.  (U. 
S.)35i;  Lange  v.  Benedict,  73  N.  Y. 
12;  s.  c,  29  Am.  Rep.  80;  Bradley  v. 
Fisher,  13  Wall.  (U.  S.)  335. 

Distinction  between  absence  of  all 
jurisdiction  and  excess  of  jurisdiction 
was  also  taken  in  the  king's  bench  in 
Ackerley  v.  Parkinson,  3  Mau.  &  Selw. 
411;  Mills  v.  Collett,  6  Bing.  11.  And 
see  also  Lange  v.  Benedict,  73  N.  Y. 
12;  McCall  v.  Cohen,  16  S.  Car.  445; 
Busteed  v.  Parsons,  54  Ala.  393. 

"A  distinction  must  be  observed  be- 
tween excess  of  jurisdiction  and  the 
clear  absence  of  all  jurisdiction  over  the 
subject  matter.  Where  there  is  clearly 
no  jurisdiction  over  the  subject  matter, 
any  authority  exercised  is  a  usurped 
authority,  and  for  the  exercise  of  such 
authority,  when  the  want  of  jurisdiction 
is  known  to  the  judge,  no  excuse  is  per- 
missible. But  where  jurisdiction  over 
the  subject  matter  is  invested  by  law  in 
the  judge,  or  in  the  court  which  he 
holds,  the  manner  and  extent  in  which 
the  jurisdiction  shall  be  exercised  are 
generally  as  much  questions  for  his  de- 
termination as  any  other  questions  in- 
volved in  the  case*.  .  .  .  Thus,  if  a 
probate  court,  invested  with  authority 
only  over  wills  and  the  settlement  of 
estates  of  deceased  persons,  should  pro- 
ceed to  try  parties  for  public  offences, 
jurisdiction  over  the  subject  of  offences 
being  entirely  wanting  in  his  court,  and 
this  being  necessarily  known  to  its  judge, 
his  commission  would  afford  no  protec- 
tion to  him  in  the  exercise  of  the 
usurped  authority.  But  if,  on  the  other 
hand,  a  judge  of  a  criminal  court  in- 
vested with  general  criminal  jurisdic- 
tion over  offences  committed  within  a 
certain  district,  should  hold  a  particular 
act  to  be  a  public  offence,  which  is  not 
by  the  law  made  an  offence,  and  pro- 
13  C.  of  L. — 3  3i 


ceed  to  the  arrest  and  trial  of  a  party 
charged  with  such  act,  or  should  sen- 
tence a  party  convicted  to  a  greater 
punishment  than  that  authorized  by  the 
law  upon  its  proper  construction,  no 
personal  liability  to  civil  action  for  such 
acts  would  attach  to  the  judge,  although 
those  acts  would  be  in  excess  of  his 
jurisdiction  or  of  the  jurisdiction  of  the 
court  held  by  him,  for  these  are  par- 
ticulars for  his  judicial  consideration 
whenever  his  general  jurisdiction  over 
the  subject  matter  is  involved." 

S.  Inferior  Judges. — The  general  rule 
protecting  judge  applies  to  inferior 
judges.  Wasson  v.  Mitchell,  18  Iowa 
153;  Londegan  v.  Hammer,  30  Iowa 
508.  Justice  of  the  peace.  Pratt  v. 
Gardner,  2  Cush.  (Mass.)  63,  68;  State 
v.  Hartwell,  35  Me.  129;  Lane  v.  Crosby, 

t2  Me.  327;  Willey  v.  Strickland, "8' 
nd.  453;   Monney  v.  Williams,  15 
Miss.  442;  Wright  v.  Hazen,  25  Vt 
143;  Clark  v.  Spicer,  6  Kan.  440;  Lan- 
caster v.  Lane,  19  111.  242. 

Contempt  of  Court. — Lining  v.  Bent- 
ham,  2  Bay  (S.  Car.)  1;  Burnham  v. 
Stevens,  33  N.  H.  247;  Morrison  v. 
McDonald,  21  Me.  550;  Rapalje  on 
Contempt,  $  6.  Contempt,  vol.  3, 
p.  801. 

Committing  Juror  Who  Differed  with 
Judge. — A  prominent  and  strikingly 
illustrative  case  arose  in  the  reign  of 
Charles  II.  William  Penn  and  another 
Friend  having  been  arrested  for  a  riot 
in  holding  one  of  their  meetings,  the 
recdrder  of  London  instructed  the  jury 
that  if  they  believed  the  evidence,  the 
prisoners'  conduct  was  in  law  a  riot 
calling  for  verdict  of  guilty,  and  be- 
cause the  jury  refused  to  convict,  and 
"gave  their  verdict  against  the  direc- 
tion of  the  court  in  matter  ol  law," 
they  were  committed.  Action  for  dam- 
ages was  brought  by  one  of  the 
jurors  against  the  recorder.  But  the 
court  held  that  the  bringing  of  the  ac- 
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But  against  judges  of  inferior  courts  the  rule  is  that  they  must 
establish  affirmatively  their  jurisdiction  in  order  to  obtain  protec- 
tion.1 Their  jurisdiction  is  special,  limited ;  hence  no  presump- 
tions favor  it. 


tion  was  a  greater  offence  than  the  im- 
prisonment of  the  plaintiff,  for  it  was  a 
bold  attempt  both  against  the  govern- 
ment and  justice  in  general.  Hamond 
v.  Howell,  i  Mod.  184;  2  Mod.  218. 
And  yet,  as  Chief  Justice  Kent 
observed,  the  recorder's  action  no 
doubt  struck  the  whole  court  as  a  high 
handed  and  arbitrary  measure.  It  arose 
some  time  after  Bushell's  case,  where 
the  judges  argued  that  a  juror  was  not 
finable  for  his  verdict.  And  "if  ever  a 
case  was  entitled  to  awaken  sensibility, 
and  to  try  the  strength  of  the  princi- 
ple, this  was  one."  Yet  the  eminent 
chief  justice  cites  the  case  with  appro- 
bation. Yates  v.  Lansing,  5  Johns. 
(N.  Y.)  282,  204.  Camfare  Iloderigas 
v.  East  River  Sav.  Bank,  63  N.  Y.  460; 
s.  c,  20  Am.  Rep.  555;  Piper  v.  Pear- 
son, 2  Gray  (Mass.)  120;  s.  c,  61  Am. 
Dec.  438. 

"One  of  the  leading  purposes  of 
every  wise  system  of  law  is  to  secure  a 
fearless  and  impartial  administration  of 
justice,  and  at  the  same  time  to  guard 
individuals  against  a  wanton  and  op- 
pressive abuse  of  legal  authority.  To 
attain  this  end,  the  common  law  affoids 
to  all  inferior  tribunals  and  magistrates 
complete  protection  in  the  discharge  of 
their  official  functions,  60  long  as  they 
act  within  the  scope  of  their  jurisdic- 
tion, however  false  and  erroneous  may 
be  the  conclusions  and  judgments  at 
which  they  arrive." 

1.  Cooley  on  Torts  (2nd  ed.)  491 ; 
Mechem's  Public  Offices,  §  633. 

Reasons  for  Distinction  Between  Su- 
perior and  Inferior  Judges. — Judge 
Cooley  says:  "Why  the  law  should 
protect  the  one  judge  and  not  the  other, 
and  why  if  it  protects  one  only,  it 
should  be  the  very  one  who,  from  his 
higher  position  and  presumed  superior 
learning  and  ability,  ought  to  be  mosf 
free  from  error,  are  questions  of  which 
the  following  may  be  suggested  as  the 
solution:  The  inferior  judicial  officer 
is  not  excused  for  exceeding  his  juris- 
diction because  a  limited  authority  only 
having  been  conferred  upon  him,  he 
best  observes  the  spirit  of  the  law  by 
solving  all  questions  of  doubt  against 
his  jurisdiction.  If  he  errs  in  this  di- 
rection, no  harm  is  done,  because  he  can 
always  be  set  right  by  the  court  having 


appellate  authority  over  him,  and  he 
can  have  no  occasion  to  take  hazards 
so  long  as  his  decision  is  subject  to  re- 
view. The  rule  of  the  law,  therefore, 
which  compels  him  to  keep  within  his 
jurisdiction  at  his  peril,  cannot  be  un- 
just to  him,  because  by  declining  to 
exercise  any  questionable  authority,  he 
can  always  keep  within  safe  bounds, 
and  will  violate  no  duty  in  doing  so. 
Moreover,  in  doing  so  he  keeps  within 
the  presumptions  of  law,  for  these  are 
always  against  the  rightfulness  of  any 
authority  in  an  inferior  court  which, 
under  the  law,  appears  doubtful.  On 
the  other  hand,  when  a  grant  of  gen- 
eral jurisdiction  is  made,  a  presump- 
tion accompanies  it  that  it  is  to  be 
exercised  generally  until  an  exception 
appears,  which  is  clearly  beyond  its 
intent;  its  very  nature  is  such  as  to  con- 
fer upon  the  officer  entrusted  with  it 
more  liberty  of  action  in  deciding  upon 
his  powers  than  could  arise  from  a 
grant  expressly  confined  within  nar- 
row limits,  and"  the  law  would  be  in- 
consistent with  itself  if  it  were  not  to 
protect  him  in  the  exercise  of  this 
judgment.  Moreover,  for  him  to  de- 
cline to  exercise  an  authority  because 
of  the  existence  of  a  question,  when  his 
own  judgment  favored  it,  would  be  to 
that  extent  to  decline  the  performance 
of  duty,  and  measurably  to  defeat  the 
purpose  of  the  law  creating  his  office; 
for  it  cannot  be  supposed  that  this 
contemplated  that  the  judge  should 
act  officially  as  though  all  presump- 
tions opposed  his  authority  when  the 
fact  was  directly  the  contrary."  Cooley 
on  Torts  491.  See  also  Cla'rk  v.  May, 
2  Gray  (Mass.)  410;  McClure  v.  Hill, 

?6  Ark.  268;  Estopinal  v.  Peyroux,  37 
,a  An.  477. 

Vermont. — But  in  Vermont,  the  law 
makes  the  same  presumptions  in  favor 
of  the  jurisdiction  of  justices  that  it 
does  of  that  of  superior  courts.  Vaughn 
v.  Congdon,  56  Vt.  1 1 1 ;  s.  c,  48  Am. 
Rep.  758.  Comfare  Morrill  v.  Thurs- 
ton, 46  Vt.  732.  Justice  liable  for  com- 
mitting obligor  who  does  not  prosecute 
appeal  to  effect  under  liquor  act,  as  the 
bond  isforthe  appeal, not  for  appearance. 

Arrest  Beyond  Locality  of  Court. — A 
county  judge  in  England  ordered  the 
arrest  of  a  Cambridge  citizen,  knowing 
34 
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So  far  was  this  rule  carried  that  several  courts  held  a  magistrate 
liable  for  acting  under  a  statute  which  after  his  action  thereunder 
was  decided  to  be  unconstitutional.'  Vigorous  denial  of  such 
embarrassment  to  the  officer  has  also  been  made.* 

There  has  been  some  misunderstanding,  it  is  believed,  of  the 
effect  of  this  rule.  It  applies,  it  will  be  noticed,  to  jurisdiction ; 
it  does  not  apply,  it  is  conceived,  to  erroneous  application  of 
jurisdiction,  provided  such  error  merely  extends  the  power  to 
cases  of  the  same  degree  or  kind  as  that  rightly  belonging  to  the 
jurisdiction.  For  instance,  if  power  to  fine  be  given  to  an  inferior 
judge,  and  his  error  consists  in  imposing  a  heavier  fine  than  is 
legal,  he  shall  not  be  held  liable,  at  any  rate  if  he  act  honestly.8 
For  the  subject  matter  of  laying  fines  was  within  his  jurisdiction  ; 
and  it  has  already  been  shown  that  errors  within  jurisdiction 
make  no  judicial  officer  liable.  But  if  the  inferior  judge  should 
order  the  offender  to  be  imprisoned,  or  hanged,  such  punishment, 
not  being  of  the  same  degree  or  kind  as  fines,  is  not  within  the 
subject  matter  of  his  jurisdiction.  For  such  error,  even  though 
honestly  made,  he  would  be  liable.4 

Also  it  will  be  noticed  that  jurisdiction  of  inferior  magistrates 
must  be  obtained  on  oath  or  affirmation  of  a  complainant ;  espec- 
ially in  view  of  the  provisions  in  the  American  constitutions  pro- 
tecting body  and  goods  from  unlawful  seizures.  There  must  be  a 
jurisdiction  of  the  process  as  well  as  of  the  person  and  cause.  If 
such  a  judge,  therefore,  cause  arrest,  etc.,  without  a  complaint 
made  in  the  manner  indicated,  he  is  a  mere  volunteer;  his  judicial 

the  latter  to  be  such,  and  held  the  A  justice  of  the  peace  was  held 

mistake  in  law  was  not  one  of  excess  of  liable  in  Kentucky,  for  ordering  the 

jurisdiction,  but  was  one  without  juris-  arrest  and  lashing  of  a  free  person  of 

diction;  and  for  it  the  judge  was  held  color  under  an  act  authorizing,  inter 

liable.  Houlden  v.  Smith,  68  E.  C.  L.  alia,  such  persons  to  be  so  treated 

R.  841.  should  they  lift  up  their  hand  in  oppo- 

Want  of  Basis  of  Power. — Foundation  sition  to  any  white  person,  said  act 

of  sewer  commissioners  for  rating  a  having,  for  one  thing,  been  repealed; 

district  was  notoriously  presentment  of  and,    again,    being  unconstitutional, 

a  jury.  Held,  distraint  to  collect  a  Elv   v.  Thompson,  3   A.  K.  Marsh. 


rating  made  in  the  absence  of  present-  (Ky.)  76. 

ment,  was  error  made  without  jurisdic-  2.  Henke  v.  McCord,  «  Iowa  37S, 

tion,  and  accordingly  the    commis-  385.  And  see  State  v.  McNally,  34 

sioners  were  liable  for  the  error.  Win-  Me.  221;  Sessums  v.  Botts,  34  Tex. 


gate  v.  Waite.  6  M.  &  W.  739.  33s. 

Warrant  Ulegal  on  face,  in  that  it      S.  Reid  v.  Burdine,  2  Nott  &  McC. 

charges  passing  of  counterfeit  bank  (S.  Car.)  168;  Bradley  v.  Fisher,  13 

note,  which  itself  is  no  offense,  subjects  Wall.  (U.  S.)  335;   Clarke  v.  May, 

justice  issuing  it  to  liability.    Wasson  2  Gray  (Mass.)  410;  McClure  v .  Hill, 

z:  Canfield,  6  Blackf.  (Ind.)  410.  36  Ark.  268;  Brittain  v.  Kinnard,  I  B. 

1.  Kelly  v.  Bemis,  4  Gray  (Mass.)  Si  B.  439. 
83;   Sumner  v.  Beeler,  50   Ind.  341;      4.  When  no  facts  are  present,  or 

Monroe  v.  Collins,  17  Ohio  St.  665.  only  such  facts  as  have  neither  legal 

Compare  Astrom  v.  Hammond,  3  Mc-  value  nor  color  of  legal  value  in  the 

Lean  (U.  S.)  107;  Woolsey  v.  Dodge,  affair,  then,  in  that  event,  for  the  mag- 

6  McLean  (U.  S.)  142;  Osborn  v.  U.  islrate  to  take  jurisdiction  is  not  in  any 

S.  Bank,  0  Wheat.  (U.  S.)  at  p.  738,  manner  the  performance  of  a  judicial 

868;  Meagher  v.  Storey  Co.,  5  Nev.  244.  act,  but  simply  the  commission  of  an 
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character  has  not  begun,  and  the  protection  incident  thereto  has 
not  been  thrown  around  him.1  So  where  the  proceedings  have 
closed  and  the  case  is  no  longer  before  the  officer.*  So  it  is  in 
attachment:  there  sufficient  must  be  shown  to  make  out  an  appar- 
ent case  under  the  attachment  laws.3  The  rule  indeed  is  a  gen- 
eral one  that  in  processes  of  seizure  the  necessary  prerequisites 
must  be  observed.4 

But  it  is  believed  that  if  an  affidavit  be  made  which  raises  a 
question  of  real  doubt,  as  to  its  sufficiency,  over  which  lawyers 
and  even  the  supreme  tribunal  of  the  State  might  sometimes 
differ  among  themselves,  the  judge  of  the  inferior  or  limited  court 
shall  not  be  held  liable  if  he  erroneously  hold  the  complaint  suffi- 
cient. For  his  jurisdiction  requires  him  to  pass  on  complaints. 
It  may  well  be  said,  then,  that  error  of  this  sort  is  error  within 
the  limits  of  jurisdiction,  made  in  judicial  capacity.  This  opinion 
is  fortified  by  some  authorities  in  the  notes,5  others  contra  have 
also  been  mentioned.6  Of  course,  if  a  complaint  is  manifestly  in- 
sufficient, as  if  it  seeks  say  attachment  of  goods  in  a  case  of  tort 
when  the  only  cases  in  which  the  judge  has  jurisdiction  in  attach- 
ment are  cases  of  contract,  he  is  liable  if  he  award  process  of  seiz- 
ure. In  an  Ohio  case,  an  affidavit  was  defective  in  that  it  charged 
that  the  person  complained  of  entered  and  seized  milk,  etc.,  but 
failed  to  make  it  appear  that  the  same  was  done  with  intent  to 
steal.  The  court  said  the  act  might  have  been  done  under  a 
claim  of  right,  and  have  been  only  a  trespass ;  accordingly  the 
affidavit  was  held  insufficient ;  and  for  his  error  in  issuing  warrant 


unofficial  wrong.  Beasley,  C.  J.,  in 
Grove  v.  Van  Du^n,  44  N.  J.  L.  654. 

1.  Case  v.  Shepherd,  2  Johns.  Cas. 
(N.  Y.)  27;  Adkins  v.  Brewer,  3  Cow. 
(N.  Y.)  206;  Biglow  v.  Stearns,  19 
Johns.  (N.  Y.)  39;  Tracy  v.  Williams, 
4  Conn.  107.  (Com fare  Lancaster  v. 
Lane,  19  111.  244).  See  also  Maguire 
v.  Hughes,  13  La.  An.  281;  Beaurain 
■v.  Scott,  3  Camp.  388;  Morgan  v. 
Hughes,  2  T.  R.  225. 

3.  Clarke  v.  May,  2  Gray  (Mass.) 
410;  Piper  v.  Pearson,  2  Gray  (Mass.) 
120;  Gowing  v.  Gowgill,  12  Iowa  495. 
See  also  Vaugh  v.  Congdon,  56  Vt.  1 1 1 , 
where  prosecuUon  was  barred  by  limi- 
tation. 

3.  Attachment. — Adkins  v.  Brewer, 
3  Cow.  (N.  Y.)  206;  Vosburgh  v. 
Welch,  11  Johns.  (N.  Y.)  175;  Van 
Steenburgh  v.  Kartz,  10  Johns.  (N.  Y.) 
167,  169;  Barkeloo  v.  Randall,  4  Blackf. 
(Ind.)  476.  Drake  on  Attachment, 
§99- 

Search  Warrant. — Grumon  v.  Ray- 
mond, 1  Conn.  40. 

Void  Process. —  Martin  v.  Marshall, 
Hob.63;  Perkin  v.  Proctor,  2  Wils.  386; 


Entickr.  Carrington,  2  Wils.  275;  Gru- 
mon v.  Raymond,  1  Conn.  40,  44;  State 
v.  Flinn,  3  Blackf.  (Ind.)  72.  But  see 
Ackerley  v.  Parkinson,  3  M.  &  Sel.  411. 

4.  Smith  v.  Trawl,  1  Root  (Conn.) 
165. 

0.  Mechem's  Public  Offices  (Chi- 
cago 1890)  says,  §  632,  speaking  of 
doubtful  jurisdiction:  "Indeed,  it  is 
difficult  to  see  why  in  this,  as  in  any 
other  case  of  judicial  action,  the  ques- 
tion of  immunity  should  not  be  decided 
regardless  of  the  motive  alleged.  Such, 
as  has  been  seen,  is  the  rule  applied  to 
judges  of  superior  courts,  and  the  same 
rule  has  in  recent  cases  been  extended 
to  the  case  of  inferior  magistrates." 
See  generally  Grove  v.  Van  Du3rn, 
44  N.J.  Law,  654;  McCall  v.  Cohen, 
16  S.  Car.  415;  Bell  v.  McKinney,  63 
Miss.  187;  Wilcox  v.  Williamson,  61 
Miss.  310;  Clark  v.  Spicer,  6  Kan.  440; 
Stewart  v.  Hawley,  21  Wend.  (N.  Y.) 
552;  Bocock  v.  Cochran,  xi  Hun  (N. 
Y.)  521;  Lange  v.  Benedict,  73  N.  Y. 
12;  Maguire  v.  Hughes,  13  La.  An.  281. 

6.  Piper  v.  Pearson,  2  Gray  (Mass.) 
120,  124;  McClure  v.  Hill,  36  Ark.  268; 
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of  arrest  the  magistrate  was  held  liable.1  What  is  believed  to  be 
the  sounder  rule,  was  declared  in  a  Kansas  case.  There  the  court 
decided  that  if  an  information  before  a  justice  showed  intent  to 
charge  an  offence,  and  the  facts  stated  were  sufficient  to  require 
the  exercise  of  judgment,  and  of  judicial  discrimination  to  deter- 
mine whether  such  offence  was  charged  or  not,  the  justice's  error 
will  not  subject  him  to  liability.8 

(c)  Mistake  of  Fact. — But  the  burden  resting  on  inferior  judges 
to  show  affirmatively  their  jurisdiction,  does  not  extend  so  as  to 
hold  them  liable  for  acting  without  jurisdiction,  or  for  exceeding 
the  limits  of  their  authority,  where  the  defect  or  want  of  jurisdic- 
tion is  occasioned  by  some  facts  or  circumstances  applicable  to  a 
particular  case  of  which  the  judge  or  magistrate  has  neither  knowl- 
edge nor  the  means  of  knowledge.  In  other  words,  if  the  want 
of  jurisdiction  over  a  particular  case  is  caused  by  matters  of  fact, 
it  must  be  made  to  appear  that  they  were  known,  or  ought  to 
have  been  known,  to  the  judge  or  magistrate,  in  order  to  hold  him 
liable  for  acts  done  without  jurisdiction.  Otherwise,  the  maxim 
ignorantia  facti  excusat  applies.* 

3.  Judicial  Acts  Within  the  Eule. — In  applying  these  principles  to 
particular  cases,  the  question  is,  was  the  act  a  judicial  one?  The 
following  acts  have  been  held  to  be  judicial:  Taking  recogniz- 
ance;4 upholding  the  orderly  progress  of  coroner's  inquest  by 
expulsion  of  unruly  persons,5  by  striking  off  attorney's  name 
from  roll,6  by  censure  of  attorney,7  by  commitment  of  witness  by 
inferior  judge  for  contempt,8  provided  the  commitment  is  done 
during  trial  and  so  within  the  justice's  jurisdiction;  taking  bail, 
hence  its  insufficiency  does  not  make  the  judge  liable;9  order  by 
probate  judge  distributing  proceeds  of  real  estate  ;10  reinstating 
case;11  requirement  of  security  or  additional  security,  from  guard- 
ian.1* Whether  refusal  to  receive  appeal  is  judicial  or  ministerial, 
has  been  disputed.13 

Houlden  v.  Smith,  14  Q±  B.,  N.  S.  attorney  to  practice  does  not  render 
(68  E.  C.  L.  R.)  841.    See  note  1.  p.  34.    the  judges  of  the  court  liable,  where 

1.  Truesdell  v.  Combs,  33  Ohio  St.    they  have  a  right  to  remove  attorneys. 
186.   See  also  Cohoon   v.   Speed,  2    Manning  v.  French,  1 19  Mass.  391. 
Jones  (N.  Car.)  L.  133.  See  contra,  ante,      7.  Miller  v.  Hope,  2  Shaw  App.  Cas. 
note  5,  p.  36.  125. 

2.  Clark  v.  Spicer,  6  Kan.  440.  See  8.  Morrison  v.  McDonald,  21  Me. 
cases  cited,  supra,  note  5,  p.  36.  550. 

3.  Cave  v.  Mountain,  1  Scott's  N.  9.  Metcalfe  v.  Hodson,  Hutton  170. 
R.  136;  Gwynne  v.  Powell,  2  Lutw.    Excessive  bail.    Evans  v.  Foster,  I  N. 


387;  Kemp  v.  Neville,  100  Eng.  C.  L.  &  H.  374.  Refusal  of  bail.  Young  v. 
R.  550;  Houlden  v.  Smith,  14  O^B.,  N.  Herbert,  2  Nott  &  McC.  (S.  Car.)  172. 
S.  (68  E.  C.  L.  R.)  841;  Calder  v.      10.  State  v.  Hall.  5  S.  Car.  120. 


Halket,  3  Moore  P.  C.  28.  11.  Hughes  v.  McCoy,  11  Colo.  591. 

4.  Chickering  v.  Robinson,  3  Cush.  12.  Hamilton  v.  Williams,  26  Ala. 
(Mass.)  543;  Way  v.  Townsend,  4  527.  Omission  as  to  guardian's  bond. 
Allen  (Mass.)  114.  Spears  v.  Smith,  9  Lea  (Tenn.)  483. 

5.  Garnett  r.Ferrand,  6  B.  &  C.  628.  See  also  McTeer  v.  Lebow,  85  Tenn. 

6.  Bradley  v.  Fisher,  13  Wall.  (U.  S.)  121. 
(explaining  Randall  v.  Brigham,  13.  English  Cases. — Fox  v .  King,  3  Cr.. 
all.  (U.  S.)  523).    Refusal  to  allow  &  Dix.  (Irish)  3S;  Ward  v.  Freeman, 
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4.  Liability  For  Ministerial  Acts. — Persons  having  judicial  func- 
tions, but  being  also  lawfully  required  to  perform  ministerial  acts, 
may  be  sued  respecting  such  acts  like  any  other  ministerial  officer, 
the  judicial  character  not  protecting  them  in  those  matters.1 
Where  the  act  is  partially  judicial  and  partly  ministerial,  the  rule 
of  protection  applies.* 

In  jurisdictions  where  the  grant  of  liquor  licences  is  a  ministe- 
rial act,  the  officer  is  liable  for  refusing  licence  to  one  entitled 
thereto.8    The  grant  of  marriage  licence  is  ministerial.4 

A  justice  acts  ministerially  in  entering  up  a  judgment  ;5  in  mak- 
ing return  to  the  common  pleas  on  an  appeal ; 6  in  entering  on  his 
docket  stay  of  execution.' 

The  issue  of  execution  is  ministerial;8  but  the  award  of  execu- 
tion is  judicial.9  A  justice  acting  irregularly  and  voluntarily  in 
the  issue  of  execution,  is  liable. 

5.  Classes  of  Judges  Within  the  Rule. — The  doctrine  of  exemption 
for  erroneous  opinion  or  act  is  one  of  universal  character,  protect- 
ing not  only  judges  of  the  superior  common  law  courts,  but 
equity  judges,10  judges  of  courtsof  limited  jurisdiction,11  justices  of 
the  peace,1*  coroners.18  Furthermore,  its  protection  is  not  confined 
to  judges  properly  so  called;  but  extends  to  all  who  act  in  a 
judicial  capacity,  while  so  acting  within  their  jurisdiction.  Thus 
when  they  are  so  acting,  it  applies  in  favor  of  arbitrators;14  jurors;16 
(election  officers  ;16  although  some  courts  hold  differently;1'  malice, 


2  Ir.  Com.  Law  482;  2  Tidd's  Pract., 
p.  867;  Bridgman  v.  Holt,  1  Show.  P. 
C.  117;  Wright  v.  Sharp.  1  Salk.  288. 

American  Cases.  —  Tompkins  v. 
Sands,  8  Wend.  (N.Y.)  462;  Tyler  v. 
Alford,  38  Me.  530;  Hardison  V.Jor- 
dan, Cam.  &  N.  (N.  Car.)  454.  Contra, 
Jordan  v.  Hanson,  49  N.  H.  199; 
Tichenor  v.  Newson,  2  Green  (N.J.) 
26;  State  v.  Towle,  42  N.  H.  540; 
Chickering  v.  Robinson,  3  Cush. 
(Mass.)  543;  Way  v.  Townsend,  4 
Allen  (Mass.)  114. 

1.  Ferguson  v.  Earl  of  Kinnwall, 
9  CI  &  Kin.  251. 

2.  Tozer  v.  Child,  7  El.  &  B.  (90  E. 
C.  L.  R.)  377;  Ward  v.  Freeman, 
2  Irish  C.  L.  471;  Luiford  v.  Fitzroy, 
13  O^B.  245. 

3.  Grider  v.  Tally,  77  Ala.  422;  s.  c, 
54  Am.  Rep.  65. 

4.  Wood  i'.  Farnell,  50  Ala.  546. 

B.  Christopher  v.  Van  Liew,  57  Barb. 
(N.  Y.)  17;  Hall  v.  Tuttle,  6  Hill  (N. 
Y.)  38;  Sibley  v.  Howard,  3  Den. 
(N.  Y.)  72. 

6.  Houghton  v,  Swarthout,  1  Den. 
(N.  Y.) 

7.  Kerns  v.  Schoonmaker,  4  Ohio  33 1 . 

8.  Briggs  v.  Wardwell,  10  Mass.  356; 
Percival  v.  Jones,  2  Johns.  Cas.  (N. 


Y.)  49;  Taylor  v.  Trask,  7  Cow.  (N. 
Y.)  249;  Freeman  on  Executions,  4  23, 
note  1;  Milliken  v.  Brown,  10  S.  &  R. 
(Pa.)  188.  Com  fare  Wertheimer  v. 
Howard,  30  Mo.  420. 

9.  Freeman  on  Executions,  §  23. 

10.  Lord  Chancellor  In  England. — 
Dicas  v.  Brougham  &  Vaux,  1  Moo.  & 
Rob.  309. 

11  Members  of  a  Court  Martial. — 
Vanderheyden  v.  Young,  11  Johns.  (N. 
Y.)  150. 

12.  Rex  v.  Cox,  2  Burr.  785;  Harman 
v .  Tappenam,  1  East  556;  Tompkins  v. 
Sands.  8  Wend.  (N.  V.)  462. 

IS.  Garnett  v.  Ferrand,  6  B.  &  C. 
(Eng.)  611. 

14.  Jones  v.  Brown,  S4  Iowa  74,  ex- 
plaining Gowing  t\  Gowgill,  12  Iowa 
495;  Pappa  v.  Rose,  L.  R.,  7  C.  P.  32 
(affirmed,  L.  R.,  7  C.  P.  525). 

15.  1  Chitty  on  Pleading  89;  1  Whar- 
ton's Am.  Crim.  L.,  §  509;  Turpen  v. 
Booth,  56  Cal.  65;  Hunter  v.  Mathis, 
40  Ind.  356. 

16.  Barnardiston  v.  Saome,  6  How. 
State  Trials  1096;  Mechem  Public 
Officers  (1S90),  §  639,  note  8.  See 
Elections,  vol.  6,  p.  308. 

17.  Massachusetts.— Lincoln  v.  Hap- 
good,  11  Mass.  350.    See  also  Larncd 
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however,  is  held  to  make  the  election  officer  liable;1)  church 
wardens ;  *  county  commissioners ; 3  tax  commissioners ; 4  commis* 
sioners  on  damages  in  eminent  domain  proceedings ; 5  the  vice 
chancellor  of  Cambridge. University  ;6  the  London  College  of  Physi- 
cians ; 7  ecclesiastics.8 

Some  hesitation  has  been  manifested,  in  England,  prior  to  ex- 
press statutory  immunity,  respecting  commissioners  of  bank- 
ruptcy.9  Other  officials  are  mentioned  in  the  note.10 

6.  Liability  for  Fraud  and  Corruption. — Despite  some  dicta  and  a 
few  decisions,  it  seems  generally  settled,  excepting  in  election  cases, 
that  for  fraud  or  corruption  in  a  judicial  act,  a  judge  can  only  be 
questioned  by  impeachment  or  address.11    This  rule  of  exemption 


v.  Wheeler,  140  Mass.  390;  Lombard 
r.  Oliver,  3  Allen  (Mass.)  1,  and  7  Al- 
len (Mass.)  155;  Harris  v.  Whitcomb, 
4  Gray  (Mass.)  433;  Blanchard  v. 
Stearns, 5  Mete.  (Mass.)  298,301,  where 
the  departure  from  the  rule  more  gen- 
erally prevalent  is  acknowledged;  Kil- 
ham  v.  Ward,  2  Mass.  236;  Henshaw 
v.  Foster.  9  Pick.  (Mass.)  312;  Capen 
v.  Foster,  12  Pick.  (Mass.)  485;  Keith 
v.  Howard,  24  Pick.  (Mass.)  292. 

Ohio. — Jeffries  v.  Ankeny,  11  Ohio 
372;  Anderson  v.  Milliken,  9  Ohio  St. 
Monroe  v.  Collins,  17  Ohio  St. 

1.  Election's,  vol.  6,  p.  308;  and  see 
Goetchens  v.  Matthewson,  61  N.  Y. 
420. 

Federal  Court.— The  United  States 
Supreme  Court,  in  a  case  from  Utah, 
directed  the  overruling  of  demurrers  to 
declarations  which  charged  election  re- 
gistry officers  with  refusing  to  register 
plaintiff's  name  through  malice  and 
without  reasonable  cause,  holding  the 
officers  to.be  responsible  if  these  aver- 
ments should  be  proven.  Murphy  v. 
Ramsey,  114  U.  S.  15,  46. 

2.  Churchwarden. — Tozer  v.  Child,  7 
El.  &  B.  (90  E.  C.  L.  R.)  377. 

3.  County  Commissioners. — Where 
county  commissioners,  acting  in  an 
honest  opinion  of  the  law,  and  without 
negligence,  refuse  to  pay  a  claim,  they 
are  not  to  be  held  liabie  as  individuals. 
The  remedy  is  by  mandamus.  Hunter 
v.  Mobley,  26  S.  Car.  192.  And  see 
State  v.  Comm'rs  of  Tippecanoe  Co., 
45  Ind.  501;  Hannon  v.  Grizzanl,  99  N. 
Car.  161. 

4.  Tax  Commissioners. — Apgar  v. 
Hay  ward,  no  N.  Y.  225:  Weaver  v. 
Devendorf.  3  Den.  (N.  Y.)  117. 
Compare  Steele  v.  Dunham,  26  Wis. 
393 

6.  Van  Steenbergh   v.   Bigelow,  3 


Wend.  (N\  Y.)  42;  Lewis  on  Em. 
Dom.,  $  204. 

6.  Kemp  v.  Neville,  100, Eng.  Com. 
L.  R.  522. 

7  Groenvelt  v.  Burwell,  1  Raymond 
454;  s.  c,  1  Salk.  397. 

8.  Beaurain  v.  Scott,  3  Campb.  388; 
Ferguson  v.  Kinnoul,  9    CI.  &  Fin. 

».  Ferguson  v.  Kinnoul,  9  CI.  &  Fin. 
291;  Miller  v.  Seare,  2  W.  Blkst.  1141, 
which  was  overruled  in  Doswell  v. 
Impey,  I  B.  &  C.  163;  Crowley  v.  Im- 
pey, 2  Stark.  261;  Isaac  v.  Impey,  10 
B.  &  C.  442. 

Commissioners  of  Insolvency  are  not 
injudicial  matters  responsible  for  errors 
of  judgment  if  they  are  for  wilful  mis- 
conduct. Cunningham  v.  Bucklin,  8 
Cow.  (N.  Y.)  178. 

10.  Pilot  commissioners  are  a  quasi  - 
judicial  body  not  answerable  civilly  for 
their  acts  requiring  judgment.  Downer 
v.  Lent,  6  Cal.  94. 

Notary  Public— See  that  title.  See 
also  Mechem  Public  Officers  (1890). 

Boards  of  Health. — See  Raymond  v. 
Fish,  Conn.  80;  Salem  v.  Eastern  R. 
Co.,  98  Mass.  431 ;  Underwood  v.  Green, 
42  N.  Y.  140;  Board  of  Health, 
vol.  2,  p.  436. 

Inspectors  of  Goods. — See  as  to  these 
officers.  Warne  v.  Varley,  6  Term  R. 
443;  Seaman  *.  Patten,  2  Cai.  (K.  Y.) 
312.  See  also  Fath  v.  Kceppel,  72  Wis. 
289.  Compare  Nickerson  v.  Thompson, 
33  Me.  433;  Hayes  r.  Porter,  22  Me. 
371;  Tardos  v.  Bozant,  1  La.  An. 
199. 

Prison  Directors. — Porter  v.  Haight, 
45  Cal.  631. 

Municipal  Officers. — East  River  etc. 
Gas  Light  Co.  v.  Donnelly,  25  Hun 
(N.  Y.)  614. 

11.  Tavlor  v.  Doremus,  1  Harr.  (N. 
J.)  473;  Stone  v.  Graves,  8  Mo.  148; 
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from  civil  liability  exists  for  the  benefit  of  the  community,  which 
must  have  the  services  of  judges  unharassed  by  the  continual 
questioning  of  their  conduct  and  motives  by  disappointed  liti- 
gants. It  has  been  applied  not  only  to  the  judges  of  the  superior 
courts,  but  to  inferior  judges,  such  as  justices.1  But  conspiracy 
between  a  judge  and  others,  entered  into  before  a  case  comes  up, 
regarding  the  disposition  to  be  made  therein,  is  not  judicial  action 
on  the  judge's  part,  and  for  it  he  is  liable.*  He  is  not  liable  for 
slanderous  words  in  the  conduct  of  a  case,  though  spoken  falsely 
and  maliciously.3 

VIIL  Disqualification  of  Judges — 1.  General  Principle.— That  no 
man  can  be  a  judge  in  his  own  cause  rs  a  maxim  universally  ac- 
cepted. "  The  learned  wisdom  of  enlightened  nations,  and  the 
unlettered  ideas  of  ruder  society  are  in  full  accordance  upon  this 
point."4  ,  "  Next  in  importance  to  the  duty  of  rendering  a  right- 
eous judgment  is  that  of  doing  it  in  such  a  manner  as  will  beget 


Lenox  v.  Grant,  8  Mo.  254;  Fray  v. 
Blackburn,  3  Best  &  Sm.,  Q^B.  (113 
Eng.  Com.  L.  Rep.)  576;  Pratt  v. 
Gardner,  2  Cush.  (Mass.)  63,  70.  And 
see  Chitty  on  Pleading  69.  And  see 
also  the  tenor  of  opinion  in  Yates  r. 
Lansing,  5  Johns.  (N.  Y.)  291.  Contra 
dicta  in  Gault  v.  Wallis,  53  Ga.  675; 
Gregory  v.  Brown,  4  Bibb  (Ky.)  28; 
State  v.  Prescott,  31  Ark.  39;  Welsh  v. 
Lloyd,  5  Ark.  370;  1  Bish.  Cr.  Law,  § 
299  and  note. 

On  certiorari,  wherein  a  justice  of 
the  peace  was  excepted  to  because  he 
had  formed  opinion,  McDowell  v. 
Van  Deusen,  12  Johns.  (N.  Y.)  356,  the 
court  say:  "It  is  a  general  principle 
that  a  judge  cannot  be  excepted  to  or 
challenged  for  corruption;  but  must  be 
punished  by  indictment  or  impeach- 
ment." Citing  1  Inst.  294,  and  2  Inst. 
422. 

Judges  of  courts  of  record  or  general 
jurisdiction  are  not  liable  to  civil  ac- 
tions for  their  judicial  acts,  even  when 
such  acts  are  in  excess  of  their  jurisdic- 
tion and  are  alleged  to  have  been  done 
maliciously  or  corruptly.  A  distinc- 
tion is  to  be  drawn  between  acts  done 
by  them  in  excess  of  their  jurisdiction 
and  acts  done  by  them  in  the  clear  ab- 
sence of  all  jurisdiction  over  the  sub- 
ject matter.  Bradley  v.  Fisher,  13  Wall. 
(U.  S.)  335;  explaining-  Randall  v. 
Brigham,  7  Wall.  (U.  S.)  523. 

And  see  on  the  general  subject  East 
River  Gas  Light  Co.  v.  Donnelly,  25 
Hun  (N.  Y.)  614;  Pickett  v.  Wallace, 
57  Cal.  555;  Turpen  v.  Booth,  56  Cal. 
65;  Londegan  v.  Hammer,  30  Iowa  508; 
Pratt  v .  Gardner,  2  Cush.  ( Mass.)  63, 68. 


1.  Old  Cases. — Judge  cannot  be.ques- 
tioned  for  corrupt  act  as  judge  either 
at  the  suit  of  the  parties  or  of  the  king. 
Floyd  v.  Barker,  12  Coke  23,  and  cases 
cited;  Barnardiston  v.  Saome,  (>  How. 
State  Tr.  1096.  But  as  to  judges  oPin- 
ferior  courts,  the  plaintiff  in  a  writ  of 
false  judgment  shall  have  a  direct  aver- 
ment against  that  which  they  have  done 
as  judges  quia  recordum  non  habent.  21 
Henry  VI,  34. 

And  in  Thorp's  case  judgment  was 
by  Parliament  adjudged  just  and  legal; 
'•but  in  truth  the  whole  set  of  judges 
were  then  so  corrupt  that  the  king  was 
forced  to  try  him  by  commission." 
Note  to  12  Co.  25. 

Arbitrator  held  not  liable  for  corrup- 
tion.  Jones  7\  Brown,  54  Iowa  74. 

2.  Conspiracy. — Stewart  v.  Cooley,  23 
Minn.  347.  See  also  Calder  v.  Halket, 
3  Moo.  P.  C.  53,  note. 

3.  Slanderous  Words. — Thomas  v. 
Churton,  tio  E.  C.  L.  R.  475;  Scott  v. 
Stansneld,  L.  R.,  3  Exch.  220.  See 
Miller  v.  Hope,  H.  of  L.,  2  Shaw's 
App.  Cas.  125. 

There  arc  dicta  in  Tennessee  that 
county  court  judges  would  be  liable  for 
corrupt,  fraudulent,  malicious  exercise 
of  judicial  power.  Cope  v.  Ramsey,  2 
Heisk.  (Tenn.)  197;  Hoggatt  v.  Bigley,  6 
Humph.  (Tenn.)  236.  239;  Mr.  Mechem, 
in  his  work  on  Public  Offices  and  Offi- 
cers (1890),  t)  640,  cites  numerous  cases, 
and  says  that  outside  of  election  cases 
there  are  few  maintaining  that  exist- 
ence of  improper  motive  will  support 
action. 

4.  Washington  Ins.  Co.  v.  Price,  1 
Hopk.  Ch.  (N.  Y.)  1. 
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no  suspicion  of  the  fairness  or  integrity  of  the  judge."1  Judge 
Cooley  says  that  "  to  empower  one  party  to  a  controversy  to  de- 
cide it  for  himself  is  not  within  the  legislative  authority ;  because 
it  is  not  the  establishment  of  any  rule  of  action  or  decision."* 
The  decisions  stated  below  show  that  the  principle  of  disqualifica- 
tion is  to  have  no  technical  or  strict  construction,  but  is  to  be 
broadly  applied  to  all  classes  of  cases  where  one  is  appointed  to 
decide  the  rights  of  his  fellow-citizens.* 

Doctrine  0/  Necessity. — Where  the  constitution  has  conferred  ex- 
clusive jurisdiction,  and  no  provision  is  made  for  hearing  else- 
where if  the  judge  is  disqualified,  there,  the  constitution,  being 
the  paramount  law,  the  judge,  it  has  been  said,  must  from  the 
necessity  of  the  case  hear  and  decide  even  though  related  to  a 
party,  or  interested,  to  prevent  the  failure  of  justice  otherwise 
existing.4  But  it  has  been  suggested  that  a  legislative  tribunal 
cannot  come  within  the  exception  ;  as  the  legislature  cannot  make 
a  judge  an  arbiter  in  hi's  own  cause.6  But  the  objection  does  not 
apply  where  the  interest  is  minute  and  remote,  as  in  the  authoriz- 
ing appointment  of  draining  commissioner.6 

2.  Disqualification  at  Common  Law. — For  general  purposes,  it  is 
sufficiently  accurate  to  say  that  the  interest  disqualifying  at  com- 
mon law  was  that  which  would  have  disqualified  as  a  witness  or 
juror.1'    It  was  not  a  legal  objection  that  a  judge  had  been  of 


1.  Darling  v.  Pierce,  15  Hun  (N.  Y.) 
543.  And  see  M'Laren  v.  Charrier,  5 
Paige  (N.  Y.)  530;  Ten  Eick  v.  Simp- 
son. 11  Paige  (N.  Y.)  177;  Whicher  r. 
Whicher,  11  N.  H.  348;  People  v. 
Suffolk  Common  Pleas,  18  Wend.  (N. 
Y.)  550;  Oakley  v.  Aspinwall,  3  N.  Y. 
54*  55°;  Moses  v.  Julian,  45  N.  H.  52, 
58- 

S.  Cooley  Const.  Lim.  412.  See  also 
Ames  v.  Port  Huron  Co.,  11  Mich.  139; 
State  v.  Crane,  36  N.  J.  L.  394;  Schro- 
der v.  Ehlers,  2  Vroom  (N.  J.)  44. 

3.  Hall  v.  Thayer,  105  Mass.  219,  223. 

4.  Stuart  v.  Farmers'  etc.  Mechanics' 
Bank.  19  Johns.  (N.  Y.)  496;  Matter 
of  Leefe,  2  Barb.  Ch.  (N.  Y.)  39;  Pad- 
dock v.  Wells,  2  Barb.  Ch.  (N.  Y.)  331; 
Heydenfeldt  v.  Towns,  7  Ala.  423; 
People  v.  Edmonds,  15  Barb.  (N.  Y.) 
529,  531;  Baldwin  v.  Mc Arthur,  17 
Barb.  iN.  Y.)  414,  423;  Converse  v. 
McArthur.  17  Barb.  (N.  Y.)  401,  413; 
Ten  Eick  v.  Simpson,  n  Paige  (N.  Y.) 
177-179;  Movers  v.  White,  6  Johns. 
Ch.  (N.  Y.)  360.  Opinion  of  Lord 
Langdell,  M.  R.,  in  Grand  Junction 
Canal  Co.  v.  Dimes,  12  Beav.  77;  Great 
Charte  v.  Kennington,  2  Stra.  1173; 
Thellusson  v.  Rendlesham,  7  H.  of 
L.  Cas.  429;  Peck  v.  Freeholders,  1 
Spenc.  (N.  J.)  457.  See  State  v.  Crane, 


36  N.  J.  L.  394.  Contra.  Washington 
Ins.  Co.  v.  Price,  Hopk.  Ch.  (N.  Y.)  1; 
State  v.  Castleberry,  23  Ala.  85. 

In  the  Dimes  case,  above  mentioned 
(3  H.  of  L.  Cas.  759)  it  was  held 
that  the  lord  chancellor,  though  dis- 
qualified by  interest,  could  enroll  de- 
cree of  the  vice  chancellor  so  there 
could  he  appeal,  notwithstanding  the 
act  involved  the  exercise  of  discretion, 
for  it  was  a  case  of  necessity.  Ap- 
proved in  Ranger  v.  Gt.  West.  R.  Co.,  5 
H.  of  L.  Cas.  88.  But  compare  Anony- 
mous, Salk.  396.  See  apparently  the 
same  case  at  p.  201 :  Lord  Holt's  opin- 
ion would  not  admit  of  the  judge's  act- 
ing even  in  such  a  case.  Mayor  :•. 
Mark  wick,  u  Mod.  164.  See  Com.  r. 
Ryan,  5  Mass.  90,  92,  affirming  a 
judge's  right  to  sit  in  such  a  juncture. 
Approved  in  Pearce  v.  Atwood,  13 
Mass.  324,  340. 

B.  Cooley 's  Const.  Lim.,  $  175;  Co. 
Litt.,  $  212;  Day  v.  Savadge,  Hobart 
212,  218.  See  Matter  of  Ryers,  72  N. 
Y.  t,  13. 

6.  Matter  of  Ryers,  72  N.  Y.  1.  13; 
Com.  v.  Ryan,  5  Mass.  90;  Pearce  v. 
Atwood,  13  Mass.  324,  340.  See  also 
State  t>.  Crane,  36  N.  J.  L.  394. 

7.  Dimes  v.  Grand  Junction  Canal 
Co.,  16  Eng.  L.  &  Eq.  63. 
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counsel  in  the  case,1  or  was  related  to  a  party ;  for  favor  would 
not  be  presumed  in  a  judge.*  At  the  older  common  law,  personal 
interest  formed  the  only  ground  for  challenging  a  judge.3 

3.  Disqualification  by  Statute. — Disqualification  has,  however, 
commonly  been  imposed  by  statute,  where  the  judge  is  related  by 
blood  or  marriage,  or  has  been  connected  with  the  case  as  counsel. 
This  disqualification,  under  most  statutes,  is  an  absolute  one  ren- 
dering void  judgments  and  decrees  rendered  by  the  judge  affected ; 
excepting  in  matters  of  form,  etc.  Privilege  to  suitors  has  been 
accorded  in  most  States  of  obtaining  change  of  venue,  in  case  of 
prejudice  in- the  judge.  The  disqualifying  statutes  are  not  to  be 
construed  in  a  strict  technical  sense,  but  broadly  with  liberality.* 
The  term  "  party"  used  to  indicate  persons  to  whom  the  judge  is 
related  and  who  are  connected  with  the  litigation,  is  not  confined 
to  parties  of  record ;  thus,  if  the  judge  is  related  within  the  pro- 
hibited degree  to  the  distributees  of  a  decedent's  estate,  he  is  not 
to  sit.5  But  as  the  interest  must  be  immediate,  relationship  to 
stockholders  of  a  litigating  corporation  does  not  ordinarily  dis- 
qualify.® Relationship  to  a  party  interested  as  trustee  does  not 
disqualify.7 


1.  Owings  v.  Gibson,  2  A.  K.  Marsh. 
(Ky.)5i;  Derm  v.  Tatem.  1  N.J.  L. 
164,  holding  that  such  a  one  could  pre- 
side at  striking  of  jury  (altered  by  New 
Jersey  Pat.  Laws  254.  anno  1797); 
Townsend  v.  Hughes,  2  Mod.  (Eng.) 
151.  And  see  Co.  Litt.  294a;  3  Black. 
Com.  *36i.  Perhaps  Millar  v.  Taylor, 
4  Burr.  2303,  241 1,  is  an  illustration. 

Surprise. — Excuse  will  not  be  thought 
sufficient,  an  early  Kentucky  case  held, 
in  that  a  party  failed  to  prepare  for 
trial  because  he  supposed  the  judge, 
having  been  of  counsel,  would  not  sit. 
Owings  v.  Gibson,  2  A.  K.  Marsh.  (Ky.) 
S>7- 

2.  Russell  v.  Belcher,  76  Me.  501; 
Matter  of  I>odge  &  Stevenson  Mfg. 
Co..  77  N.  Y.  101,  112;  Brooke  and  the 
Earl  of  Rivers,  Hardress  Rep.  (Eng.) 
503;  Winchester  z>.  Hinsdale,  12  Conn. 

3.  Bouv.  Law  Diet..  Incompetency; 
Russell  v.  Belcher,  76  Me.  501. 

Though  in  the  times  of  Bracton  and 
Fleta  a  judge  might  be  refused  for  good 
cause;  but  the  law  altered.  3  Black. 
Com.  *36i. 

4.  See  note  3,  p.  48. 

A  narrow  construction  of  the  term 
"party,"  confining  it  to  the  very  person 
named  on  the  docket  as  such,  would 
often  defeat  the  end  in  view.  Hodde 
v.  Susan,  58  Tex.  398;  Gains  v.  Barr, 
60  Tex.  678. 

Relationship  to  person  killed  in  a 


murder  case,  while  not  covered  by  stat- 
utory provision  as  to  relationship  to 
"party,"  does  fall  wrthin  another  pro- 
vision that  "legal  cause"  shall  disqualify. 
Gill  v.  State,  61  Ala.  169.  Compare 
Reed  v.  State,  1 1  Tex.  App.  587. 

"Any  Season." — Where  a  statute  pro- 
vides for  a  special  judge  in  case  the 
regular  judge  cannot  properly  preside, 
"for  any  reason,"  the  quoted  words  are 
not  to  be  confined  to  instances  of  interest, 
kinship,  or  relation  as  counsel;  but  ap- 
ply to  cases  of  prejudice  or  any  other 
proper  reason.  Barnes  v.  McMullin, 
78  Mo.  266.  See  also  Turner  v.  Com., 
2  Met.  (Ky.)  628;  In  re  Peyton,  12 
Kan.  407. 

8.  See  this  section,  sub.  7.  See 
also  Gains  v.  Barr,  60  Tex.  676;  Brant- 
ley v.  Greer,  71  Ga.  it. 

6.  See  VIII,  4,  (c). 

7.  Fowler  v.  Byers,  16  Ark.  196; 
cited  by  the  court  in  Trustees  of  Inter- 
nal etc.  Fund  v.  Bailey,  10  Fla. 
233;  and  see  Underbill  v.  Dennis,  9 
Paige  (N.  Y.)  202. 

See  also  Disqualification  as 
Former  Counsel,  VII,  10,  where 
cases  are  given  explaining  the  meaning 
of  "the  cause"  in  statutes  prohibiting 
the  sitting  therein  of  judges  who  have 
been  of  counsel.  See  also  Disqualifi- 
cation for  Prejudice,  VIII,  8. 

Formal  acts,  however,  have  been  up- 
held, though  by  a  disqualified  judge. 
See  V. 
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Such  exception  of  ability  arising  out  of  interest  or  relationship 
is  implied  in  the  most  comprehensive  grant  of  jurisdiction  by 
statute,1  or  by  constitution.* 

Constitutional  requirements  as  to  qualification  couched  in  terms 
applicable  more  properly  to  the  judges  of  courts  created  by  the 
constitution,  do  not  always  extend  to  the  judicial  officers  presid- 
ing over  courts  created  by  the  general  assembly ;  the  more  espec- 
ially since  the  power  of  the  State  legislatures  does  not  rest  upon 
the  constitution,  which  instrument  is  as  to  them  a  limitation,  and 
not  a  grant,  of  power.3  But  the  division  of  power  among  the 
three  departments,  executive,  legislative  and  judicial,  would  seem 
to  imply  a  prohibition  of  the  legislature's  enabling  a  judge  to  sit 
in  a  matter  in  which  he  is  interested ;  which  would  not  be  the 
creation  or  maintaining  of  a  court,  or  authorizing  action  by  an 
official  of  the  judicial  department  in  a  matter  judicial.  But  the 
legislature  is  not  prohibited  from  giving  jurisdiction  to  an  inhabi- 
tant of  a  municipality  party  to  an  action,  where,  in  their  judg- 
ment, his  interest  as  inhabitant  is  too  minute  or  remote  to  affect 
him  as  judge.*  But  where  the  judge's  interest  is  peculiar  and 
direct,  the  legislature  cannot  remove  the  disqualification  of  in- 
terest.6 

"The  general  effect  of  the  statutory  prohibitions  in  the  several 
States  is  undoubtedly  to  change  the  rule  of  the  common  law  so 
far  as  to  render  those  acts  of  a  judge,  involving  the  exercise  of 
judicial  discretion,  in  a  case  wherein  he  is  disqualified  from  acting, 
not  voidable  merely,  but  void.6   The  rule  is  explained  to  be  that 

Injunction  Protecting  Judge's  Prop-  Mass.  90.    And   Shaw,  C.  J.,  laid 

erty. — A  judge  is  disqualified  to  grant  down  that  giving  a  jurisdiction  by  an 

injunction  which  will  protect  his  own  act  which  also  created  some  remote 

as  well  as  plaintiff's  property.    North  municipal  interest  evinced  intent  to  de- 

Bloomfield  etc.  Min.  Co.  v.  Keyser,  58  feat  objection  based  on  the  interest. 

Cal.  315.                                            '  Com.  v.  Emery,  11  Cush.  (Mass.)  406, 

See   also,  generally,   Stockwell  v.  411. 

White  Lake  etc.  Board,  22  Mich.  341;  Statutory  Removal  of  Disqualification. 

Rivenburgh  v.  Huness, 4  Lans.  (N.  Y.)  — In  Massachusetts,  Gen.  Stat.,  ch.  119, 

208;  Converse  v.  Mc  Arthur,  17  Barb.  §  4,  limited  the  disqualification  of  judge 

(N.  Y.)  410;  Matter  of  Dodge  etc.  Co.,  of  probate  from  interest  arising  from 

77  N.  Y.  101.  claim  against  estate,  to  cases  of  claim 

1.  5  <Coke    Rep.    n8J;    Wingall's  exceeding  $100  exclusive   of  interest. 

Maxims  170.  Hall  v.  Thayer,  105  Mass.  219,  222. 

9.  Oakley  v.  Aspinwall,  3  N.  Y.  547.  "Proceeding." — Taking  depositions 

3.  Respublica  v.  Dallas,  3  Yeates  was  held  a  proceeding  under  the  Con- 
(Pa.)  300;  People  v.  Wilson,  15  111.  388,  necticut  statute,  removing  disqualifica- 
390.  tion  "in  any  proceeding."    Hartford  v. 

4.  Cooley  Const.  Lim.  "412;  State  v.  Canaan,  52  Conn.  166. 
Intoxicating  Liquors,  54  Me.  564,  568;  5.  State  v.  Crane,  36  N.  J.  Law  394. 
Com.  v.  Ryan,  5  Mass.  90;  Hill  v.  6.  Freeman  on  Judg.,  §  146;  Frevert 
Wells,  6  Pick.  (Mass.)  104;  Coin.  v.  v.  Swift,  19  Nev.  400;  People  v.  De  La 
Reed,  1  Gray  (Mass.)  472;  Com.  v.  Gucrra,  24  Cal.  73;  Estate  of  White,  37 
Emery,  11  Cush.  (Mass.)  41 1 ;  Com.  v.  Cal.  190;  Cottle.  Appellant,  5  Pick. 
Burding,  12  Cush.  (Mass.)  506.  Where  (Mass.)  483;  Coffin  v.  Cottle,  9  Pick, 
exclusive  jurisdiction  is  vested  in  a  (Mass.)  2S7,  292;  Hall  1:  Thayer,  105 
magistrate,  that  by  implication  annuls  Mass.  219  (s.  c,  7  Am.  Rep.  513); 
objection  of  interest.    Com.  v.  Rvan,  5  Converse  r.  McArthur,  17  Barb.  (N". 
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if  the  judge's  authority  is  prohibited,  the  proceedings  are  void ; 
otherwise,  the  common  law  rule  obtains  that  the  proceedings  are 
voidable  only,  and  valid  until  avoided.1  Again,  in  some  States, 
the  prohibition  is  absolute  as  to  some  proceedings,  or  for  some 
reasons,  and  directory  as  to  others.* 

The  rule  of  disqualification  for  the  causes  indicated  is  broad  and 
is  to  be  applied  in  all  classes  of  cases  where  one  is  appointed  to 
decide  between  conflicting  rights.3    And  where  the  statute  pro- 


Y.)  410,  411;  Schoonmaker  v.  Clear- 
water, 41  Barb.  (N.  Y.)  200;  Chambers 
v.  Clearwater,  1  Keyes  (N.  Y.)  310; 
Darling  v.  Pierce,  15  Hun  (N.  Y.)  543, 
546;  Reams  v.  Kearns,  5  Cold.  (Tenn.) 
217;  State  v.  Castleberry,  23  Ala.  85; 
Chambers  v.  Hodges,  23  Tex.  104;  Gains 
v.  Barr,  60  Tex.676;  Newcome  v.  Light, 
58  Tex.  141;  Lacy  v.  Barrett,  75  Mo. 
469;  tOchus  v.  Sheldon,  12  Fla.  138; 
Higbee  v.  Leonard,  1  Den.  (N.  Y.) 
186. 

Mistaken  supposition  of  disqualifica- 
tion will  not  validate  order  of  sale  by 
administrator  made  by  substitute  judge. 
It  is  coram  non  judice  and  absolutely 
void.  Money  paid  into  court  thereon 
may  be  refunded.  -  Morgan  v.  Ham- 
mett,  23  Wis.  30,  41.  Compare  Gay  v. 
Minot,  3  Cush.  (Mass.)  352;  1  Woerner 
on  Adm.,  $  186. 

Correct  decision  will  not  overcome 
disqualification.  Estate  of  White,  37 
Cal.  192. 

t.  Heydenfeldt  v.  Towns,  27  Ala. 
423- 

Judgment  by  confession  is  void,  if 
rendered  by  prohibited  judge.  Cham- 
bers z>.  Hodges,  23  Tex.  104;  Bates  v. 
Thompson,  2  Chip.  (Vt.)  99;  Hill  v. 
Wait,  5  Vt.  124.  See  also  Low  i>. 
Rice.S  Johns.  (N.  Y.)  409. 

Collateral  Question — Where  a  pro- 
hibited judge  sits,  since  his  judgment  is 
coram  non  judice,  it  may  be  questioned 
collaterally.  Edwards  v.  Russell,  21 
Wend.  (SL  Y.)  63;  Schoonmaker  v. 
Clearwater, 41  Barb.  (N.  Y.)  200,203. 

Sale  on  execution  to  satisfy  the  judg- 
ment rendered  passes  no  title;  and  the 
owner  of  the  land  may  maintain  suit 
against  the  purchaser  to  quiet  the  title. 
Fechheimer  v.  Washington,  77  Ind.  366. 

2.  See  also  infra,  this  title,  Void 
and  Voidable  Acts.  Thus  in  New 
Hampshire  the  acts  of  a  probate  judge 
who  also  acts  as  counsel  are  not  void  ab- 
solutely, but  voidable  on  appeal,  while 
other  disqualifications  totally  prevent 
action  by  him.  Stearns  r.  Wright,  51 
N.  H.  600.    His  acts  as  executor  are 
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void.  Bedell  v.  Bailey,  58  N.  H.  62; 
Stearns  v.  Wright,  51  N.  H.  600;  Moses 
v.  Julian,  45  N.  H.  52.  So  early  Mas- 
sachusetts cases  held  that  there  was  ab- 
solute prohibition  where  judge  was  in- 
terested, but  that  the  acts  of  a  judge  of 
probate  who  had  been  agent  or  attorney 
were  only  voidable.  Cottle,  Appellant, 
5  Pick.  (Mass.)  482;  Bacon,  Appellant, 
7  Gray  (Mass.)  391.  See  also  Morgan 
v.  Hammett,  23  Wis.  40;  State  v. 
Judges,  29  La.  An.  785;  Stearns  v. 
Wright,  5:  N.  H.  610;  Moses  v.  Julian, 
45  N.  H.  52. 

3.  County  Commissioners. — The  prin- 
ciple applies  to  county  commissioners 
laying  out  highways.  Taylor  v. 
County  Commissioners  of  Worcester, 
105  Mass.  225. 

Police  Court. — And  to  police  court. 
Williams  r>.  Robinson,  6  Cush.  (Mass.) 
333- 

The  surrogate  is  a  "judge"  within  the 
meaning  of  a  statute  prohibiting  any 
judge  who  has  been  of  counsel  in  a 
cause,  or  who  is  interested  therein,  from 
acting  in  such  cause  as  judge;  and  inde- 
pendently of  any  statute  his  acting 
would  be  improper.  Darling  v.  Pierce, 
15  Hun  fN.  Y.)  543. 

Justice  of  the  peace  is  a  "judge" 
within  the  meaning  of  an  act  prohibit- 
ing interested  "judges"  from  sitting. 
Baldwin  v.  McArthur,  17  Barb.  (N. 
Y.)  414,  422. 

Appraiser  of  Land. — Wolcott  v.  Ely, 
2  Allen  (Mass.)  338:  McGough  v.  Wel- 
lington, 6  Allen  (Mass.)  505.  See  also 
Stoddard  v.  Moulthrop,  9  Conn.  506; 
Tweedy  v.  Pickett,  1  Day  (Conn.)  109. 

Referee  is  excluded,  unless  the  objec- 
tion is  known  and  waived.  Fox  v. 
Hazelton,  10  Pick.  (Mass.)  275;  Strong 
v.  Strong,  9  Cush.  (Mass.)  560,  574. 

Surety  on  Administrator's  Bond. — 
Wilson  7'.  Wilson,  36  Ala.  655. 

Notary  Public— Com.  v.  Pvle,  18  Pa. 
St.  519;  Bank  v.  Porter,  2  Watts  (Pa.) 
141." 

Fence  Viewers. — Sanborn  v.  Fellows, 
22  N.  II.473. 
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hibits  disqualified  judges  from  acting,  consent  of  the  parties  can- 
not be  suffered  to  remove  or  waive  the  disqualification.1  This  is 
on  high  grounds  of  public  policy.*  On  the  other  hand,  some 
statutes  contain  consent  clauses  permitting  parties  to  waive  the 
objection.8  And  even  without  such  provision,  if  the  statute  does 
not  have  the  force  of  a  prohibition,  the  common  law  rule  would 
apply  which  distinguishes  between  acts  void  in  themselves  and 
those  which  are  voidable.4 

4  Character  of  Disqualifying  Interest — (a)  Generally. — The  effect 


Overseers. — Baldwin  v.  McArthur, 
17  Barb.  (N.  Y.)  414;  Revinburgh  v. 
Henness,  4  Lans.  (N.  Y.)  208. 

Superintendent  of  the  Poor. — Con- 
verse v.  McArthur,  17  Barb.  (N.  Y.) 
410. 

Commissioner  of  Highways. — People 
v .  Wheeler,  21  N.  Y.  82,  86;  Foot  v. 
Stiles,  59  N.  Y.  399. 

Mayor  presiding  in  highway  proceed- 
ings.   Lexington  v.  Long,  31  Mo.  369. 

Road  Oases — Taxable  inhabitant  is 
held  able  by  some  courts  to  act  as  com- 
missioner in  laying  out  road  which  is 
to  pass  through  the  town.  Wilbraham 
v.  Comm'rs  of  Hampden  Co.,  11  Pick. 
(Mass.)  322.  (Afterwards,  in  Massa- 
chusetts Gen.  Stat.,  ch.  17,  $  12,  resi- 
dents of  towns  through  which  a  road 
should  be  meant  to  pass  were  made  in- 
competent Tolland  v.  Comm'rs  of 
Berkshire  Co.,  13  Gray  (Mass.)  12; 
Hall  v.  Thayer,  105  Mass.  219,  223; 
Taylor  v.  Comm'rs  of  Worcester  Co., 
105  Mass.  225.)  Highway  surveyors 
may  be  appointed  although  surveyors 
and  tax  payers  of  the  township  through 
which  the  road  is  to  pass,  unless  it  is  to 
go  through  their  own  lands.  Parsell  v. 
Mann,  30  N.  J.  L.  530. 

The  tax  payer  is  generally  held  in- 
competent. Lewis  on  Eminent  Do- 
main, $  405,  citing  Petition  of  Nashua, 
12  N.  H.  425;  MitchelJ  v.  Holderness, 
29  N.  H.  523;  Petition  of  New  Boston, 
49  N.  H.  328;  State  v.  Atkinson,  27  N. 
J.  L.  420;  In  re  Mayor  etc.  v.  President 
etc.  of  Manhattan  Co.,  1  Cai.  (N.  Y.) 
507;  Gray  v.  Middleton,  56  Vt.  53,  and 
citing  contra,  Johnston  v.  Rankin,  70 
N.  Car.  550,  and  see  also  contra,  Gro- 
ton  v.  Hurlburt,  22  Conn.  178.  "Disin- 
terested freeholders"  to  act  to  assess 
damages  and  benefits  was  held  not  to 
exclude  tax  payers.  Bridgeport  v.  Gid- 
dings,  43  Conn.  304,  construing  city 
charter. 

For  other  rules  and  decisions  as  to 
road  commissioners,  see  Lewis  on  Emi- 
nent Domain,  §  405;  Eminent  Do- 


main, 6  Am.  &  Eng.  Ency.  of  Law  617. 

Extending  Time  for  Motion. — A  dis- 
qualified judge  cannot  extend  time  for 
filing  statement  on  motion  for  new  trial. 
Frevert  v.  Swift,  19  Nev.  400. 

Objection  to  special  Judge,  as  dis- 
qualified, cannot  be  made  as  judge,  by 
the  regular  judge  who  is  disqualified. 
Lacy  v.  Barrett,  75  Mo.  469. 

Conferring  Jurisdiction  on  another 
Judge  is  tantamount  to  prohibition  of 
the  interested  judge.  Stearns  v.  Wright, 
51  N.  H.600. 

1.  Hibbard  v.  Odell,  16  Wis.  635; 
Chambers  v.  Hodges,  23  Tex.  104;  Hall 
v.  Thayer,  105  Mass.  219;  Taylor  v. 
Comm'rs  of  Worcester  Co.,  105 
Mass.  225;  Moses  v.  Julian,  45  N.  II. 
52;  Foot  v.  Morgan,  1  Hill  (N.  Y.) 
654;  Chambers  v.  Clearwater,  1  Keyes 
(N.  Y.)  310;  Edwards  v.  Russell,  21 
Wend.  (N.  Y.)  63,  64;  Con  verse  *. 
McArthur,  17  Barb.  (N.  Y.)  410. 

2.  Oakley  v.  Aspinwall,  3  N.  Y.  547. 
The  Court  of  Appeals  said:  "It  is  of 
great  importance  that  the  courts  should 
be  free  from  reproach  or  the  suspicion 
of  unfairness.  The  party  may  be  inter- 
ested only  that  his  particular  suit 
should  be  justly  determined;  but  the 
State,  the  community,  is  concerned  not 
only  for  that,  but  that  the  judiciary 
shall  enjoy  an  elevated  rank  in  the  es- 
timation of  mankind.  The  party  who 
desired  it  might  be  permitted  .to  take 
the  hazard  of  a  biased  decision,  if  he 
alone  were  to  suffer  for  his  folly — but 
the  State  cannot  endure  the  scandal 
and  reproach  which  would  be  visited 
upon  its  judiciary  in  consequence.  Al- 
though the  party  consent,  he  will  in- 
variably murmur  if  he  do  not  gain  his 
cause;  and  the  very  man  who  induced 
the  judge  to  act,  when  he  should  have 
forborne,  will  be  the  first  to  arraign  his 
decision  as  biased  and  unjust."  Ap- 
proved in  Estate  of  White,  37  Cal.  190, 
192;  Newcome  v.  Light,  58  Tex.  141. 

8.  See  section  VI. 
4.  See  note  9,  p.  48. 
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of  disqualifying  interest  is  not  confined  to  the  judge  interested  ; 
for  if  he  take  part  the  action  of  the  whole  court  is  wrong,  even 
though  a  majority  be  left  without  his  vote.1  The  word  "interest," 
in  a  disqualifying  statute,  was  construed  by  the  court  to  mean  pe- 
cuniary interest.2  "Legal  disqualification,"  in  a  statute,  may 
mean  the  result  of  physical  causes,  as  well  as  inability  from  rela- 
tionship, or  interest.  Physical  inability  or  sickness  is  included  in 
that  expression  ; 3  mere  refusal  to  act  is  not.4 

(6)  Interest  as  Citizen. — The  most  minute  interest  is  sufficient 
to  disqualify,  unless  the  objection  be  removed  by  some  positive 
provision  of  law  to  that  effect.6  Accordingly,  at  common  law, 
citizens  who  were  tax  payers  were  incompetent  to  sit  as  judges  in 
cases  in  which  their  own  town  or  municipality  was  a  party  in  in- 
terest.6 But  the  interest,  to  have  such  effect,  must  be  pecuniary 
or  property  interest,  or  one  affecting  the  judge's  individual  rights ; 
and  the  liability  or  pecuniary  gain  or  relief  to  the  judge  must 
occur  upon  the  event  of  the  suit,  not  result  remotely,  in  the 
future,  from  the  general  operation  of  laws  and  government,  upon 
the  status  fixed  by  the  decision.*  Nor  is  the  remote  impersonal 
interest  which  a  citizen  has  in  the  property  of  the  State  at  large  a 
disqualification.8 

The  legislature  may  give  jurisdiction  when,  in  their  judgment, 
the  interest  as  an  inhabitant  is  too  minute  or  remote  to  affect  the 
judge.9  But  where  the  judge's  interest  is  peculiar  and  direct,  the 
legislature  cannot  remove  the  disqualification  of  interest.10 

(c)  Interest  as  Corporation  Stockholder. — A  stockholder  cannot 
sit  as  judge  where  the  corporation  is  a  party,11  or  as  a  juror.1* 

1.  Stater.  Crane.  36  N.  J.  L.  394,398.  Johns.  (N.  Y.)  285;  Orange  v.  Spring  - 

3.  Sjoberg  v.  Nordin,  26  Minn.  501,  field,  1  South.  (N.J.)  186;  Schenck  v. 

503.  Corshen,  Coxe  (N.  J.)  189,  holding  in- 

3.  State  v.  Blair,  53  Vt.  24.  habitants  competent  as  witnesses. 

4.  Klaise  v.  State,  27  Wis.  462.  7.  Foreman  v.  Marianna,  43  Ark. 
The  disqualification  must  not  be  im-  324;  Northampton  v.  Smith,  it  Mete. 

aginary  or  due  to  delicacy  of  feeling,  or  ( M ass.)  300. 

inconsistency  not  coupled  with  interest.  8.  Connecticut  v.  Bradish,  14  Mass. 

Trustees  of  internal  etc.  Fund  v.  Bailey,  296. 

10  Fla.  238.    See  also  Grafton  Bank  v.  9.  See  note  4,  p.  43. 

Bickford,  13  Gray  (Mass.)  564.  10.  See  note  5,j>.  43. 

5.  Clark  v.  Lamb,  2  Allen  (Mass.)  396.  11.  Dimes  v.  Grand  Junction  Canal 

6.  Clark  v.  Lamb,  2  Allen  (Mass.)  Co.,  3  House  of  Lords  759;  Gregory  v. 
Wood  v.  Stoddard,  2  Johns.  (N.  Cleveland  etc.  R.  Co.,  4  O.  St.  675; 


ft 


f.)  194;  Tolland  v.  Comm'rs  of  Berk-  Newcome  v.  Light.  58  Tex.  141;  Wash- 
shire  Co.,  13  Gray  (Mass.)  13;  Peck  ington  Ins.  Co.  v.  Price,  Hopk.  Ch.  (N. 
v.  Essex  Freeholders,  21  N.  J.  L.  Y.)  1,  refusing  to  follow  Chancellor 
656;  Hackett  v.  Braddock,  3  Burr.  Kent,  who,  the  year  before,  after  con- 
(Eng.)  1847-58;  City  of  London  v.  sulfation  with  Spencer,  C.  J.,  had  sat: 
Wood,  12  Mod.  (Eng.)  669.  Stuart  v.  Farmers  &  Mechanics'  Bank, 
But  in  Ohio,  the  disqualification  was  19  Johns.  (N.  Y.)  501.  See  bank  of 
denied.  Clermont  Comm'rs  v.  Lytle,  3  North  America  v.  Fitzsimons,  2  Binn. 
Ohio  289.    Also  in  an  early  New  Jersey  (Pa.)  454. 

case,  which  must  be  regarded  as  after-  12.  Page  v.  Contoocook  Valley  R.,  1 

wards  overruled.  Burlington  Justices  v.  Fost.  (N.  H.)  438;  Peninsular  R.  Co.  v. 

Fennimore,  Coxe  (N.J.)  190.    And  see  Howard,  20  Mich.  18;  Cook  on  Stock - 

Blcodgood  v.  Overseers  of  Poor,  12  holders,  §4  a  (ed.  of  1889). 
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Former  interest  as  stockholder  is  not  a  disqualification.1  Where 
the  judge  has  no  interest  of  his  own,  but  only  as  arising 
out  of  relationship  to  others,  or  as  having  been  of  counsel,  then 
the  term  "party,"  in  prohibition,  shall  perhaps  be  construed  with 
some  strictness.  In  some  of  the  stockholders'  cases,  it  has  been 
held  that  disqualification  through  kinship  is  where  the  relative  is 
a  party ;  and  that  as  a  stockholder  cannot  be  said  to  be  a  party  to 
the  suit  of  the  corporation,  in  whose  affairs  his  interest  is  somewhat 
remote,  the  judge  is  competent,  notwithstanding  relationship  to  a 
stockholder.  Some  have  taken  a  different  view.*  At  common 
law,  consanguinity  was  not  a  bar;  and  statutes  disqualifying  rela- 
tives of  parties  do  not  apply.3  But  in  suits  going  to  the  life  of 
the  corporation  the  stockholder  is  probably  a  "  party  "  within  the 
rule  under  consideration. 

(d)  What  Interest  Disqualifies. — In  the  absense  of  statute,  any 
interest  is  enough  to  disqualify.4  And  as  has  been  indicated,  the 
legislature  would  no  doubt  be  unable  to  empower  a  judge  to  act  in 
a  case  in  which  he  had  a  direct,  immediate,  substantial  interest. 

Engineer  of  one  party  appointed  by  ness  or  juror.     And  see  Pearce  v. 

both  to  pass  on  work  is  not  to  be  re-  Atwood,  13  Mass.  324,  341  (and  Massa- 

garded  as  doing  quasi-judicial  work,  ckusrtts  statute  there  cited  removing 

The  intent  is  to  vest  control  in  the  the  interest  of  inhabitants  in  penalties, 

company.    Hence,  the  fact  that  he  is  a  "with  a  view  to  avoid  this  difficulty"); 

stockholder  does  not  disqualify  him.  Taylor  v.  Williams,  26  Tex.  583;  8 

Ranger  v.  Great  Western  R.  Co.,  5  H.  Coke  118;  Boyer  v.  Potts,  14  S.  &  R. 

ofL.  it6.                                  "  (Pa.)  157. 

1.  Johnson  v.  Marietta  etc.  R.  Co.,  70  Power  of  attorney  to  receive  money 

Ga.  712;  Palmer  v.  Lawrence,  5  N.  Y.  for  heirs,  and  to  take  out  percentage, 

389.  makes  a  probate  judge  interested  and 

That  he  had  been  director  nttfac  time  disqualified.    Estate  of  White,  37  Cat. 

services  of  attorney  were  rendered  does  190. 

not  prevent  his  presiding  on  trial  for  In  Moon  v.  Stevens,  53  Mich.  144,  it 

compensation  for  those  services.  John-  was  held  that  a  justice  to  whom  a  claim 

son  v.  North  Georgia  R.  Co.,  70  Ga.  had  been  sent  for  collection  with  in- 

712.  structions  that  it  was  not  to  be  sued 

Honorary  membership  in  a  corpora-  until  he  had  notified  defendant  that  it 

tion  as  a  bar  association  does  not  pre-  would  be  sued  if  not  paid,  was  not  an 

vent  presiding  in  a  prosecution  insti-  interested  party,  even  though  he  was  to 

tuted  by  the  representatives  of  the  cor-  be    compensated  whether    suit  was 

poration.    Bowman's  Case,  67  Mo  146.  brought  or  not.    But  where  a  note  was 

3.  Place  v.  Butternups  etc.  Mfg.  Co.,  sent  to  a  justice  for  collection,  and 

28  Barb.  (N.  Y.)  503.  was  made  payable  to  the  justice  or 

3.  Searsburgh  Turnpike  Co.  t>.  Cutler,  order  for  collection,  it  was  held  that 

6  Vt.  315:  Matter  of  Dodge  &  Steven-  an  endorsement  for  collection  was 
son  \ffg.  Co.,  77  N.  Y.  101;  reversing  as  effectual  as  any  other  to  pass 
*.  c,  14  Hun  (N.  Y.)  440;  Place  v.  But-  the  legal  title;  that  the  justice  was 
ternuts  W.  &  C.  Mfg.  Co.,  26  How.  Pr.  therefore  not  merely  an  agent,  but  an 
(N.  Y.)  601  (opinion  unreported),  re-  agent  holding  actual  title,  and  therefore 
versing  same  case,  28  Barb.  (N.  Y.)  disqualified  through  interest.  West  v. 
503.  Bank  of  Lansingburgh  v.  McKie,  Wheeler,  49  Mich.  505. 

7  flow.  Pr.  (N.  Y.)  300, 369.  Compare  Unserved  Party.— A  judge  who  is  a 
subs.  7  hereof?  codefendant  of  record,  but  who  is  not 

4.  Trustees  of  Internal  etc.  Fund  served,  must  grant  motion  for  change 
v.  Bailey,  10  Fla.  230;  Baldwin  v.  Mc-  of  venue,  though  made  by  the  other  de- 
Arthur,  17  Barb.  (N.  Y.)  414.  422;  Hes-  fendant.  Dismissal  subsequently  of  the 
keth  v.  Braddock,  3  Burr.  1847,  Lord  suit  as  respects  the  judge  will  not  cure 
Mansfield,  respecting  interest  of  wit-  the  error.  Hawpev.  Smith,  22  Tex.  410. 
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Interest,  to  disqualify,  must  be  direct  and  immediate.1  Where 
there  is  no  necessary  interest,  there  is  not  disqualification.*  If 
the  judge  himself  is  interested,  it  is  not  requisite,  to  disqualify 
him,  that  he  is  a  party.  It  is  enough  "if  he  is  in  any  wise  inter- 
ested in  the  subject  matter"8 — interest  being  understood  in  the 
sense  indicated.4 

(e)  What  Interest  Does  Not  Disqualify. — Where  there  is  no 
necessary  interest,  there  is  no  disqualification.6  Relationship  in 
equal  degree  to  both  parties,6  it  has  been  intimated,  does  not  dis- 
qualify. It  is  not  a  disqualification  that  a  judge  has  an  interest 
'  in  the  question  but  not  in  the  cause  or  has  only  a  speculative 
possibility.8 

5.  Void  and  Voidable  Acts. — At  common  law,  the  disqualified 
judge's  actions  were  regarded  somewhat  as  an  irregularity,  the 
proper  mode  for  its  correction  being  appeal  or  writ  of  error.9  But 


1.  Ellis  v.  Smith,  42  Ala.  349;  Peck 
v.  Essex  Freeholders,  Spenc.  (N.  J.) 
457.  And  see  Gaines  v.  Harvin,  19 
Ala.  491 .  See  the  stockholders  cases,  josf. 

What  Interest  Does  Not  Disqualify. — 
An  interest  in  stolen  property  does  not. 
Davis  v.  State,  44  Tex.  523.  A  released 
cosurety  may  sit.  Russell  v.  Perry,  16 
N.H.i 00.  Payment  into courtof  the  ef- 
fects of  an  estate,  pending  a  contest  over 
the  will,  does  not  so  interest  the  surro- 
gate judge  of  said  court  as  to  prevent 
his  probating  the  will.  Hancock's  Will, 
91  N.  Y.  284;  reversing  s.  c,  27  Hun 
(N.  Y.)  78.  See  also  Ellis  v.  Smith,  42 
Ala.  349.  Magistrate  is  not  disqualified 
in  a  suit  for  possession  of  property  by 
having  drawn  the  lease,  given  notice  to 
quit,  or  because  he  is  the  only  witness 
to  the  lease.  Cook  v.  Berth,  102  Mass. 
372,  distinguishing  Richardson  v.  Wel- 
come, 6  Cush.  (Mass.)  331;  McGregor 
v.  Crane,  98  Mass.  530. 

Dependence  on  Another  Tribunal. — It 
was  intimated  in  Maine  that  the  con- 
tingent interest  of  an  inhabitant  in  pro- 
ceeds of  seized  liquor,  which,  if  adjudged 
by  the  mayor  and  aldermen  to  be  fit  for 
use  in  the  arts,  etc.,  should  be  sold,  was 
too  contingent  to  make  the  judge  so 
interested  as  to  disqualify  him  in  a  seiz- 
ure case  from  decreeing  forfeiture. 
State  v.  Intoxicating  Liquors,  54  Me. 
564- 

Fine  going  into  salary  fond  is  not  a 

cause  for  disqualification.  In  re  Guer- 
rero, 69  Cal.  88.  Nor  is  chief  justice's 
interest  in  the  fees  from  decedents'  es- 
tates. Glavecke  v.  Tijirina,  24  Tex. 
663. 

3.  Matter  of  Ryers,  72  N.  Y.  1,  re- 
specting qualifying  to  appoint  drain- 
age commissioners. 
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S.  Day  v.  Savage,  Hob.  87,  touching 
right  of  freemen  of  London  to  sit  as 
jurors  where  the  city  is  interested. 
State  v .  Castleberry,  23  Ala.  85.  So 
as  to  the  interest  of  a  relative.  Gaines  v. 
Barr,  60  Tex.  676.  But  see  the  stock- 
holders' cases?  The  term  "partv"  is 
not  to  be  narrowly  construed.  Hodde 
v.  Susan,  58  Tex.  389. 

A  statute  prohibiting  any  judicial 
officer  from  sitting  "in  any  action  or 
proceeding  to  which  he  is  a  party,  or  in 
which  he  is  interested,"  is  not  to  be  con- 
strued strictly  and  technically,  but 
broadly  and  with  liberality.  North 
Bloomfield  etc.  Min.  Co.  v.  Keyser,  58 
Cal.  315. 

The  interest  may  disqualify  though 
the  judge,  or  the  person  to  whom  he  is 
related,  is  not  a  party  of  record.  Foot 
v.  Morgan,  1  Hill  (N.  Y.)  654;  Wright 
v.  Crump,  2  Ld.  Ray.  766;  Mqses  v. 
Julian,  45  N.  H.  52. 

4.  See  also  the  various  subsections 
hereof — relating  to  statutes,  decedents' 
estates,  prejudice,  relationship,  former 
counsel,  citizenship. 

5.  See  the  notes  hereof. 

6.  Beall  v.  Sinquefield,  73  Ga.  48,  50. 
And  in  the  case  of  a  witness,  where  his 
interest  was  equally  balanced  he  might 
testify  at  common  law.  Trustees  of  ln> 
ternal  etc.  Fund  v.  Bailey,  10  Fla.  238. 

7.  North  Bloomfield  etc.  Min.  Co.  v. 
Keyser,  58  Cal.  315;  People  v.  Edmonds, 
15  Barb.  (N.  Y.)  529, 530;  McFaddin  v . 
Preston,  54  Tex.  403;  1  Greenl.  Ev.,  § 
389.  However  embarrassing,  it  was 
said  to  be  the  judge's  duty  to  proceed. 
McFaddin  v.  Preston,  54  Tex.  403,  406. 

8.  Trustees  of  Internal  etc.  Fund 
v.  Bailey,  10  Fla.  238. 

9.  Dimes  v.  Grand  Junction  Canal 
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the  legislation  of  most  States  has  rendered  absolutely  void  the 
orders,  judgments,  etc.,  of  disqualified  judges. 

Ministerial  and  formal  acts  are  neither  Void  nor  voidable,  but 
are  sustained,  though  by  a  judge  disqualified  for  other  purposes.1 
Where  the  act  is  really  that  of  the  litigant,  as  where  a  complainant, 
under  statutory  permission  so  to  do,  dismisses  his  bill,  the  judge's 
order  to  that  effect  is  valid.*   The  Missouri  court  appears  to  have 


Co.,  16  Eng.  L.  &  Eq.  63;  Company  of 
Mercers  etc.  v.  Bowker,  Str.  639; 
Moses  v.  Julian,  45  N.  H.  54;  Hesketh 
v.  Braddock,  3  Burr.  1847;  Jenk.  90  pi. 
74- 

Exception. — Except  in  such  inferior 
courts  or  proceedings  where  no  writ  of 
error  or  appeal  lay.  Moses  v.  Julian, 
45  X.  H.  52;  Sanborn  v.  Fellows,  22  N. 
H.  473- 

Thus    On    ALIENATION    OF  HOME- 

stead,  the  ordinary's  approval,  re- 
quired for  protection  of  wife  and  children, 
is  an  important  judicial  function,  yet  it  is 
not  a  matter  in  any  court  Neither  ap- 
peal nor  certiorari  lies.  In  such  a  case, 
approval  by  an  ordinary  within  pro- 
hibi  ed  degree  of  relationship  is  not 
voidable  but  void,  even  at  common  law. 
Burnside  v.  Terry,  45  Ga.  621;  McMil- 
lan v.  Nichols,  02  Ga.  36.  The  action 
of  disqualified  fence  viewers  is  void. 
Sanborn  v.  Fellows.  22  N.  H.  473.  See 
Fences,  vol.  7, 903. 

Prohibition. — If  the  proceeding  were 
in  an  inferior  court,  or  one  to  which  a 
prohibition  might  go,  such  prohibition 
would  be  granted.  Dimes  v.  Grand 
Junction  Canal  Co.,  16  E.  L.  &  Eq.  71; 
Brooks  v.  Earl  of  Rivers,  Hardr.  503. 
Hut  even  in  the  case  of  an  inferior 
court,  the  error  might  be  corrected  by 
reversal.  Hesketh  v.  Braddock,  3  Burr. 
(Eng.)  1847,  where  judgment  of  the 
portmote  court  of  the  city  of  Chester 
was  reversed  by  the  great  sessions  of 
the  county,  and  the  reversal  was  affirmed 
by  the  king's  bench,  because  of  the  in- 
terest of  the  person  who  tried  the  cause. 
And  see Gorrill  v.  Whittier,  3  N.  ft.  265. 

1.  Russell  v.  Belcher,  76  Me.  501, 
504;  Heydenfeldt  v.  Towns,  27  Ala.  423. 
Matter  of  Ryers,  72  N.  Y.  1,  15;  In  re 
Hopper,  5  Paige  Ch.  (N.  Y.)  489.  New 
York  L.*&  F.  Ins.  Co.  v.  Rand.  8  How. 
Pr.  (N.  Y.)  35;  Thornton  v.  Wilson, 
55  Ga.  607;  Walker  v.  Rogan,  1  Wis. 
597;  State  v.  Collins,  5  Wis.  339;  Ells- 
worth z:  Moore,  5  Iowa  486;  Nettleton 
r.  Nettleton,  17  Conn.  542;  Fowler  v. 
Byers,  16  Ark.  196.  Compare  succes- 
sion of  Hyams,  30  La.  An.  460;.  Sweet 
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v.   Hulbert,  51    Barb.   (N.  Y.)  312; 
Thomas  v.  State,  5  How.  (Miss.)  20. 

Distress  warrant  issued  by  magis-  ' 
trate  who  was  son  of  plaintiff  is  not 
void.    The  act  is  ministerial.    No  lien 
is  created  until  a  levy.    Thornton  v. 
Wilson,  55  Ga.  607. 

Receiving  Indictment. — A  judge  dis- 
qualified as  having  been  of  counsel  may 
receive  indictment,  and,  it  seems,  make 
orders  preliminary  to  trial;  e.g.,  grant- 
ing change  of  venue,  or  appointing 
person  agreed  on  by  the  parties  for 
special  judges.  Cock  v.  State,  8  Tex. 
App.  659. 

Sole  Judge  Present. — If  the  judge 
recused  is  the  sole  judge  present  at  the 
term,  he  may  make  all  such  orders  as 
are  merely  formal,  or  as  are  necessary 
for  the  continuance  of  the  cause.  Moses 
v.  Julian,  45  N.  H.  52;  Ten  Eick  v. 
Simpson,  li  Pai.  (N.  Y.)  .  177,  179; 
Buckingham  v.  Davis,  9  Md.  324;  Hey- 
denfeldt v.  Towns,  27  Ala.  423. 

Isaue  of  summons  and  order  In  re- 
plevin can  be  made  by  county  judge 
who  is  disqualified.  State  v.  Gurney, 
17  Neb.  523. 

Probate  Judge  named  as  legatee  may 
order  as  to  hearing  and  notice  for  proof 
of  will,  his  incapacity  being  only  in 
the  decision  of  the  question.  McFar- 
lane  v.  Clark,  39  Mich.  44  (33  Am.  Rep. 
346). 

To  constitute  quorum,  disqualified 
judges  may  sit  on  the  bench  when  de- 
cree is  pronounced.  Walker  v.  Rogan, 
1  Wis.  597.  See  also  Daggett  v.  Emer- 
son, 1  Woodb.  &  M.  (U.  S.)  195. 

Certificate  to  another  federal  circuit 
may  be  made  by  disqualified  judges. 
Richardson  v.  Boston,  1  Curt  (U.  S.) 
250. 

a.  Kean  v.  Lathrop,  58  Ga.  355; 
Georgia  Code,  $  3447,  allowing  such 
act  by  the  partv. 

The  Nevada  statute  allows  formal 
orders  regulating  the  calendar  or  the 
order  of  business;  but  this  does  not  in- 
clude extending  time  for  statement  on 
motion  for  new  trial.  Frevert  v.  Swift, 
19  Nev.  400. 


Digitized  by 


Google 


Disqualification  of  Judge. 


JUDGE. 


Removal  of  Disqualification. 


considered  their  statute  to  prohibit  even  formal  orders.1  The 
principle  allowing  action  by  interested  judge  in  formal  matters 
has  also  been  recognized  where  the  incompetency  grows  out  of 

'  relationship  or  affinity  to  parties.* 

6.  Eemoval  of  Disqualification — (a)  Generally. — Where  one  would 
be  ineligible  to  office  on  account  of  a  disqualification,  he  must  get 
rid^of  the  disqualification  before  he  is  appointed  or  elected;  but 
where  the  prohibition  extends  only  to  the  exercise  or  enjoyment 
of  another  office,  it  is  sufficient  that  the  person  appointed  be 
qualified  before  he  is  sworn.* 

Incompetency  by  reason  of  relationship  cannot  be  avoided  by 
the  judge's  dismissing  the  suit  as  to  those  to  whom  he  is  related, 
adjudicating  the  rights  of  the  others  ;4  but  where  liability  of 
defendant  is  several  as  well  as  joint,  it  was  held  that  the  justice 
can  strike  out  the  name  of  the  party  in  whom  he  is  interested.5 
(6)  Consent  of  Parties — The  statutes  of  a  number  of  States  con- 

'  tain  consent  clauses,  allowing  parties  to  waive  objection  to  judge 
based  on  his  interest,  relationship,  former  connection  with  case, 


1.  In  Missouri,  under  the  doctrine  of 
stare  decisis,  a  cast-iron  rule  has  ap- 
parently been  adopted  that  the  judge 
announcing  his  disqualification  thereby 
abdicates  his  office  as  to  that  case,  so 
that  his  disqualification  extends  through 
every  order  or  ruling.  Held,  accord- 
ingly, that  such  judge  could  not  execute 
mandate  directed  to  his  court  from 
superior  judicial  authority.  Dawson  v. 
Dawson,  20  Mo.  App.  521;  Lacy  v. 
Barrett,  75  Mo.  469.  See  also  State  v. 
Hayes,  88  Mo.  344. 

2.  Offloer  of  Court. — Thus  it  was  held 
that  a  vice  chancellor  might  appoint 
his  son  a  committee  of  a  lunatic,  and 
might  hear  and  decide  upon  an  applica- 
tion of  such  committee  in  behalf  of  the 
lunatic  or  his  estate;  the  committee  be- 
ing only  an  officer  of  the  court  and  hav- 
ing no  personal  interest  in  the  questions 
to  be  decided.  In  the  Matter  of  Hop- 
per, 5  Paige  Ch.  (N.  Y.)  489. 

In  Underhill  v.  Dennis,  9  Paige  (N. 
Y.)  202,  it  was  held  that  a  surrogate 
may  appoint  a  relative  as  guardian. 
But  the  chancellor,  Walworth,  said 
that  it  was  a  case  in  which  the  sur- 
rogate might  well  have  declined 
acting. 

In  Hall  v.  Thayer,  105  Mass.  219, 
224.  the  court  held  that  a  judge  is  dis- 
qualified to  appoint  his  brother  in  law 
administrator,  for  the  reason  that  many 
questions  demanding  judicial  action 
arise;  amount  of  security,  and  who  are 
sufficient  as  sureties;  what  notice  is 
required;  what  proceedings  in  case  of 


fraud;  matters  of  account,  etc.  And 
in  Georgia,  it  was  said  that  there  was 
good  excuse  for  a  judge  refusing  to  ap- 
point a  guardian  where  he  himself  was 
interested  as  executor,  and  there  was 
another  judge  to  whom  recourse  might 
be  made.    Knight  v.  Hardeman,  17  Ga. 

Where  the  disability  refers  to  the 
holding  and  not  to  the  election,  it  is  suf- 
ficient if  the  disability  be  removed  be- 
fore the  term  begins.  Cooley  Const. 
Lim.  *620,  citing  cases. 

8.  Com.  v.  Pyle,  18  Pa.  St  519;  State 
v.  Cheevers,  32  La.  An.  941,  943; 
Searcy  v.  Grow,  15  Cal.  118, 120. 

Residence. — See  People  v.  Goodwin, 
22  Mich.  496. 

Practicing  Law. — See  State  v.  Marks, 
30  La.  An.  97. 

4.  Gains  v.  Barr,  60  Tex.  676.  For 
an  order  dismissing  a  suit,  made  by  a 
judge  disqualified  from  sitting  in  the 
cause  is  a  nullity.  Garrett  v.  Gaines,  6 
Tex.  435. 

5.  Pettlgrew  v.  Washington  Co.,  43 
Ark.  42 ;  citing  Freeman  on  Judgments, 
§  136;  Kitchens  v.  Hutchins,  44  Ga. 
620,  which  are  merely  on  points  deemed 
analogous. 

Injunction  in  an  equity  cause,  granted 
by  a  judge  disqualified  by  affinity  to  one 
of  several  defendants,  will  be  dissolved 
on  application  of  any  of  the  defendants 
as  to  the  defendant  so  making  the  ap- 
plication, though  the  interests  and 
claims  of  the  defendants  are  separate 
and  distinct,  but  embraced  in  one  action. 
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etc.1  This,  however,  is  not  in  accordance  with  the  law  as  gener- 
ally prevailing  in  this  country.*  Unless  such  a  statute  requires 
formal  waiver  of  objection  by  writing  entered  of  record,  that  is  not 
requisite.3  Where  the  consent  rule  exists,  objection,  if  made, 
must  be  made  before  issue  joined,4  or  at  least  at  the  trial.6  But 
in  Iowa,  the  court  said  that  the  judge  ought  to  refuse  to  sit  by 
•consent  until  the  consent  is  given.6  The  inability  of  a  minor  to 
consent  is  a  personal  privilege  in  his  favor  and  cannot  be  set  up 
against  him  by  another  party.7 

7.  Disqualification  in  Decedents'  Estates. — A  creditor,  as  such, 
without  more,  is  not  a  party  to  probate  of  will;8  and  a  judge 
related  to  him  is  not  disqualified  from  granting  letters  to  a  third 
person.9 

The  act  of  passing  accounts  is  judicial,  even  where  there  is  no 
■objection  to  them.1®  The  fact,  then,  that  the  surrogate  had  acted 
as  counsel  for  the  executor  in  the  matters  brought  within  the 
account,  disqualifies  him.11  So  where  the  judge  is  put  down  in 
the  account  as  creditor,1* 


New  York  etc.  R.  Co.  v.  Schuyler,  28 
How.  Pr.  (N.  Y.)  187. 

1.  Chase  v.  Weston,  75  Iowa  159; 
Hilton  v.  Miller,  5  Lea  (Tenn.)  395; 
Hine  v.  Hussey,  45  Ala.  496;  McMillan 
v.  Nichols,  62  Ga.  36;  Beall  v.  Sinque- 
field,  73  Ga.  48;  Rogers  v.  Felker,  77 
Ga.  46. 

So  as  to  Arkansas  constitution. 
Shropshire  v.  State,  7  Eng.  (Ark.)  190, 
203  (1851). 

Grant  of  ml*  for  new  trial  by  inter- 
ested judge  allows  argument  before  a 
qualified  substitute  to  whose  hearing 
the  parties  consent.  Thomas  v.  Jones, 
64  Ga.  139. 

In  Missouri,  an  "interested"  judge 
can  try,  if  the  parties  consent.  Barnes 
v.  McMullins,  78  Mo.  266;  Kansas  v. 
Knotts,  78  Mo.  356.  But  the  statute 
does  not  apply  where  the  judge  is  a 
party  of  record.  Kansas  v.  Knotts,  78 
Mo.  356. 

Missouri — Change  of  Venne. — In  Mis- 
souri, the  fact  that  the  judge  is  inter- 
ested entitles  to  change  of  venue;  and 
the  judge  cannot  disappoint  the  parties 
in  this  by  calling  in  another  judge. 
Gale  v .  Michie,  47  Mo.  326. 
3.  See  section  III. 
3.  Hine  v.  Hussey,  45  Ala.  496.  fol- 
toned  in  McMillan  v.  Nichols,  62  Ga. 
,  38;  Ellsworth  v .  Moore,  5  Iowa  486; 
aldwin  v.  Calkins,  10  Wend.  (N.  Y.) 
167;  Steams  v.  Wright,  51  N.  H. 
610;  Groton  v.  Hurlburt,  22  Conn.  178. 

Written  Waiver. — Tennessee  Code, 
section  4098,  requires,  if  the  court  is  an 
.inferior  one,  that  the  waiver  af  objec- 


tion  be  in  writing;  and  if  the  court  is 
one  of  record,  that  such  consent  be  en- 
tered of  record.  Hilton  v.  Miller,  5 
Lea  (Tenn.)  395. 

Written  confession  of  Judgment  is 
such  a  writing.  Hilton  v.  Miller,  5  Lea 
(Tenn.)  395. 

4.  Party  should  object  before  issue 
joined;  after  trial  commenced  it  is  too 
late,  unless  the  party  has  not  been  in 
fault.  Stearns  v.  Wright,  51  N.  H.600; 
Peebles  v.  Rand,  43  N.  H.  337;  Moses 
v.Julian,  45  N.  H.  52;  Voetad  Pand., 
1.  5,  tit.  2, 48.  See  also  Dolan  v.  Church, 
1  Wy.  187. 

0.  See  State  v.  Greenwade,  72  Mo. 
298. 

5.  Chase  v.  Weston,  75  Iowa  159. 
See  generally,  as  to  consent  in  Iotva, 
Jewett  v.  Miller,  12  Iowa  85. 

7.  Hine  v.  Hussey,  45  Ala.  496,  512. 

8.  Decedents'  Estates. — Aldrich,  Ap- 
pellant, 1 10  Mass.  189,  192,  explaining 
and  modifying  Hall  v.  Thayer,  105 
Mass.  219. 

».  Probate  judge  is  not  disqualified 
from  probating  will,  approving  ex- 
ecutors bond,  issuing  letters  testament- 
ary, or  accepting  executor's  resigna- 
tion, by  reason  of  the  fact  that  one  of 
the  creditors  of  the  estate  is  his  father 
in  law,  if  such  creditor  is  not  a  party  to 
the  proceedings  before  him.  Aldrich, 
Appellant,  110  Mass.  189. 

10.  Wigand  v.  Dejonge,  8  Abb.  N. 
C.  (N.  Y.)  260. 

11.  Wigand  v.  Dejonge,  8  Abb.N.  C. 
(N.  Y.)  260. 

IS.  Rhea's  Succession,  31  La.  An.  323. 
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though  of  a  debt  fully  paid.1  Interest  as  debtor,2  or  as  dis- 
tributee,8 disqualifies.  And  it  has  been  held  that  a  creditor  by 
virtue  of  being  executor  of  another  estate,  is  disqualified.4 

A  joint  owner  with  estate  of  a  decedent,  of  a  tract  of  land,  is 
not  disqualified  from  appointing  administrator  of  the  estatev 
approving  accounts,  or  making  other  orders,  not  referring  to  the 
tract.5 

8.  Disqualification  for  Prejudice. — In  the  absence  of  statutory 
provisions  prejudice  not  based  on  property  interest  in  the  judge 
is  not  assignable  as  a  legal  cause  of  disqualification.6    He  is  the 


Or  has  an  approved  claim.  Burks  v. 
Bennett,  62  Tex.  277. 

1.  Rhea's  Succession,  31  La.  An. 
323;  Lacroix's  Succession,  30  La.  An. 
924.    See  also  Burks  v.  Bennett,  55  Tex. 

Allowance  by  commissioners  in  favor 
of  circuit  judge  against  estate  does  not 
disqualify  him  to  hear  appeal,  where  he 
certifies  that  he  is  not  a  creditor  and 
has  no  interest.  Perkins  v.  Shadboldt, 
44  Wis.  574. 

A  judge  of  probate  having  a  claim 
against  an  estate  of  a  deceased  person 
has  no  jurisdiction  as  to  the  settlement 
of  the  estate,  though  he  did  not  intend 
to  enforce  his  demand.  Sigourney  v. 
Sibley,  21  Pick.  (Mass.)  101. 

2.  Gray  v.  Minot,  3  Cush.  (Mass.) 
352;  Re  Hancock,  27  Hun  (N.  Y.)  78. 

3.  Glavecke  v.  Tijirina,  24  Tex.  663; 
Burks  v .  Bennett,  55  Tex.  237,  240.  See 
generally  Knight  v.  Hardeman,  17  Ga. 
253;  Commonwealth  v.  Pyle,  18  Pa.  St. 
S>9- 

4.  Bacon,  Appellant,  7  Gray  (Mass.) 
3<}i- 

5.  Glavecke  v.  Tijirina,  24  Tex.  663. 

Appointment  of  Auditors. — A  stat- 
ute making  absolutely  void  settlements 
of  estates  by  interested  judges  does  not 
apply  to  appointment  of  commissioners 
by  interested  judges  to  audit  accounts; 
and  if  the  appointment  is  erroneous  it 
is  only  voidable,  falling  under  the  com- 
mon law  rule,  and  not  void.  Heyden- 
feldt  v.  Towns,  27  Ala.  423. 

6.  McCauley  v.  Miller,  12  Cal.  500; 
People  t:  Williams,  24  Cal.  31;  Cooper 
v.  Brewster,  1  Minn.  94;  Allen  v. 
Reilly,  5  Nev.  452.  And  see  Sjoberg 
v.  Nordiu,  26  Minn.  501,  504;  Turner 
v.  Com.,  2  Mete.  (Ky.)  619;  Barnes  v. 
McMullins,  78  Mo.  267. 

The  exhibition  by  a  judge  of  partisan 
feeling  or  the  unnecessary  expression 
of  an  opinion  upon  the  justice  or  mer- 
its of  a  controversy,  though  exceeding- 
ly indecorous,  improper  and  reprehen- 
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sible,  as  calculated  to  throw  suspicion 
upon  the  judgments  of  the  court  and 
bring  the  administration  of  justice  into 
contempt,  are  not,  under  the  California 
statute,  sufficient  to  authorize  a  change 
of  venue.  The  law  establishes  a  differ- 
ent rule  for  determining  the  qualifica- 
tion of  judges  from  that  applied  to 
jurors.  McCauley  v,  Weller,  12  Cal. 
500.  The  rule  indicated  was  here  ap- 
plied, notwithstanding  statute  author- 
izing change  of  place  of  trial  "when 
there  is  reason  to  believe  that  an  im- 
partial trial  cannot  be  had  therein" 
and  "  when  from  any  cause  the  judge 
is  disqualified." 

Membership  on  vigilance  committee 
which  had  banished  defendant  on 
grounds  not  connected  with  present 
prosecution  is  not  a  disqualification. 
People  v.  Mahoney,  18  Cal.  180. 

Presence  at  public  meeting  as  a  mere 
passive  spectator,  the  meeting  being 
called  to  concert  measures  of  safety  on 
the  approach  on  Fort  Donelson  of  the 
federal  army,  did  not  disqualify  judge 
from  presiding  in  suits  brought  for  liq- 
uor destroyed  pursuant  to  measures 
adopted.  Harrison  v.  Wisdom,  7 
Heisk.  (Tenn.)  99. 

Acting  in  passage  of  ordinance  as. 
mayor  is  not  a  disqualification  in  trial 
for  alleged  violation  of  the  ordinance. 
In  re  Guerrero,  69  Cal.  88,  100. 

Contributing  to  fond  to  obtain  wit- 
ness for  prosecution  does  not  disqualify, 
though  sitting  after  manifesting  such  a 
feeling  was  said  to  be  reprehensible. 
Foreman  v.  Hunter,  59  Iowa  550. 

Attorney,  by  reason  of  his  opportuni- 
ties for  forming  opinion  of  the  testa- 
mentary capacity  of  his  client,  whose 
will,  however,  he  had  not  drawn,  was 
held  not  to  be  disqualified  as  surrogate 
in  the  probate  of  such  will.  People  v. 
Weiant,  30  Hun  (N.  Y.)  475. 

Having  given  opinion  judicially  at  a 
former  stage  does  not  disqualify.  Pear- 
son v.  Hopkins,  2  N.J.  L.  195. 
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officer  appointed  by  government  or  selected  by  the  people  to  try 
the  judicial  causes  in  his  court,  and  accordingly,  it  was  said  in  old 
times,  favor  will  not  be  presumed  in  him.  The  remedy  for  errors 
committed  through  partiality  or  prejudice,  was  appeal,  certiorari, 
or  writ  of  error.1  But  the  judge  might  retire  of  his  own  will.* 
In  an  elaborate  and  valuable  opinion  on  the  general  subject  of 
disqualification,  the  New  Hampshire  court  said  that  bias  was  a 
ground  of  objection,  but  the  authorities  cited  were  in  the  civil 
law.3 

Legislation,  however,  authorizing  change  of  venue,  in  case  of 
judge's  prejudice,  appears  to  be  quite  common.4 

A  judge  may  sit  as  one  of  the  members  of  a  higher  court  in  re- 
view of  his  decision  in  a  lower  tribunal.5  In  construing  a  statute 
disqualifying  judges  for  prejudice,  the  extensive  meaning  of  the 
word  "  prejudice, '  makes  it  necessary  to  place  limitations  on  its 
statutory  significance,  in  order  to  avoid  absurd  consequences.6 
The  prejudice  must  be  against  a  party  to  the  cause ;  and  an  affida- 
vit not  setting  up  this  fact  specifically,  but  merely  averring  a 
"prejudice,"  is  insufficient.' 

The  authority  of  the  legislature  under  the  constitutional  divi- 
sion of  government  into  three  departments,  to  provide  that  ex 
parte  affidavits  of  prejudice  shall  prove  conclusively  that  fact,  has 
been  denied  in  Florida?    But  in  several  States,  such  legislation 


Presiding  in  former  trial  of  the  cause 
is  not  a  disqualification.  Fry  v.  Ben- 
nett 28  N.  Y.  324.  Although  on  such 
trial  he  made  erroneous  ruling.  People 
v.  Williams,  24  Cal.  31. 

The  judgment  of  a  justice  will  not 
be  reversed  because  he  had  previously 
expressed  an  opinion  in  the  cause.  Mc- 
Dowell v.  Van  Deusen,  12  Johns.  (N. 
Y.)  356. 

That  a  judge  has  given  opinion  while 
at  the  bar  does  not  disqualify  in  the  ab- 
sence of  statutes.  Bank  of  North  Amer- 
ica v.  Fitzsimons,  2  Binn.  (.Pa.)  454. 
See  comment  on  New  Jersey  act. 
Pearson  v.  Hopkins,  Pen.  (N.  J.)  195. 

1.  See  authorities  cited  in  preceding 
note. 

3.  See  the  argument  of  the  court  in 
the  opinion  in  Williams  v.  Robinson,  6 
Cush  (Mass.)  333.  335. 

3.  Per  Bell,  C.J. ,  in  Moses  v.  Julian, 
45  N.  H.  52  (84  Am.  Dec.  114).  He 
instances  as  good  ground  of  objection 
the  judge  or  some  near  relative  having 
received  important  benefits  or  dona- 
tions; the  existence  of  the  relation  of 
master  and  servant  between  the  judge 
and  a  party;  the  existence  of  protec- 
tion and  subjection,  as  that  of  guardian 
and  ward;  the  fact  that  "the  bailiff  who 
is  the  judge  is  of  the  robes  of  the 


plaintiff."  And  says:  "But  a  creditor, 
lessee  or  debtor  may  be  judge  in  the 
case  of  his  debtor,  except  in  cases 
where  the  amount  of  the  party's  prop- 
erty involved  in  the  suit  is  so  great  that 
his  ability  to  meet  his  engagements 
with  the  judge  may  depend  upon  the 
success  of  his  suit."  Citing  Pothier  v. 
Oet,  and  citing-  12  H.  4,  13;  Brooke 
Abr.  (London  1586),  cause  a  remover, 
pi.  13. 

4.  See  Change  of  Venue,  vol.  3, 
p.  93- 

C.  Edwards  v.  His  Wife,  9  La.  An. 
321;  Pierce  v.  Delamater,  1  N.  Y.  17; 
see  also  Turnbull  v.  O'Hara,  4  Yeates 
(Pa.)  446;  Peck  v.  Essex  Freeholders, 
Spenc.  (N.J.)  457;  on  appeal,  1  Zab. 
(N.J.)  658;  Nowell  v.  Davies,  5  Barn. 
&  Ad.  308;  James  v.  Griffin,  in  which 
last  two  cases  the  judges  concurred  in 
a  reversal  of  their  own  opinions. 

•.  Conn  v.  Chadwick,  17  Fla.,  at 
p.  428;  Gore  v .  Brazier,  3  Mass.  523, 
539;  Com.  v.  Kimball,  24  Pick.  (Mass.) 
366,  370;  Potter's  Dwarris  on  Stat. 
202,  note  19,  215. 

7.  Conn  v.  Chadwick,  17  Fla.  428. 
And  see  Bent  v.  Lewis,  15  Mo.  App.40. 

8.  Conn  v.  Chadwick,  17  Fla.  428; 
Trustees  of  Internal  etc.  Fund  v.  Bai- 
ley, 10  Fla.  238. 
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appears  to  have  passed  without  challenge.1  The  disinclination  of 
judges  to  sit,  where  personal  objection  is  raised  against  them,  may 
perhaps  explain  the  lack  of  notice  of  this  point. 

9.  Disqualification  for  Belationship. — At  the  older  common  law, 
personal  interest  formed  the  only  ground  for  challenging  a  judge.* 
It  was  not  held  objectionable  for  a  judge  to  sit  in  a  cause  to  which 
a  relative  was  a  party.8  Judges  were  apt  voluntarily  to  retire  by 
reason  of  consanguinity  to  parties,4  and  the  judgments  of  inferior 
magistrates  were  closely  scrutinized  where  the  relationship  was 
near.5  But  it  has  been  observed  that  the  public  sense  has 
become  finer  in  this  respect  than  formerly ;  and  now  it  is  perhaps 
the  universal  rule  that  close  consanguinity  or  affinity  disqual- 
ifies.6 

The  particular  number  of  degrees  of  relationship  included  in  the 
statutory  prohibition  varies  somewhat  in  different  States,  and  re- 
course will  be  had  to  the  local  statutes.  The  disqualification  of  a 
judge  has  often  been  said  to  be  that  of  a  juror.  The  latter  is  in- 
competent if  within  the  ninth  civil  law  degree.1. 

The  disability  within  the  prohibited  degree  depends  wholly  upon 
the  statute,  and  consequently  cannot  be  extended  beyond  its 
term:  Thus  statutes  disqualifying  because  of  affinity  are  to  be 
restricted,  in  interpretation,  to  subsisting  affinity  at  the  time  of 
the  challenge.8  The  affinity  must  extend  to  the  judge  .himself ; 
if  only  to  his  relations,  it  is  too.  remote.9    It  must  be  so  near  that 


It  Is  not  competent  for  the  legislative 
power  to  declare  what  shall  be  conclu- 
sive evidence  of  a  fact;  as  that  the  as- 
sertion of  a  volunteer  soldier  that  he  is 
eighteen  shall  be  conclusive.  Wantlan 
v.  White,  19  Ind.  470.  Or  that  a  tax 
deed  shall  be  conclusive.  Corbin  v. 
Hill,  21  Iowa  70.  The  supreme  court 
of  Alabama,  in  Ex  parte  Hickey,  52 
Ala.  228,  held  that  it  was  not  the  exer- 
cise of  judicial  power  for  the  legislature 
to  declare  what  causes  shall  entitle  a 
party  to  change  to  another  court,  pro- 
vided it  left  the  ascertainment  of  such 
cause  to  judicial  determination. 

1.  McGoon  v.  Little,  7  111.  42;  Ber- 
ner  v.  Frazier,  8  Iowa  77;  Runals  v. 
Brown,  11  Wis.  185. 

In  Minnesota  and  in  Nevada,  in  a 
venue  case,  it  was  held  that  the  affidavit 
ought  to  state  circumstances.  Ex  parte 
Curtis,  3  Minn.  274;  Table  Mtn.  Co.  v. 
Waller's  Defeat  Mining  Co.,  4  Nev. 
218.  And  in  State  v.  Hale,  65  Iowa 
575,  defendant's  mere  belief  of  judge's 
prejudice  was  held  not  to  overcome  the 
denial  implied  in  refusal  of  change. 

Under  the  California  statute  the 
court  is  to  be  satisfied  that  defendant's 
affidavit  is  true.    People  z:  Mahoney, 
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18  Cal.  180,  186.  See  Mode  of  Ap- 
pointment. 

2.  See  note  3,  p.  42. 

3.  See  note  2,  p.  42. 

4.  North  River  Steamboat  Co.  v. 
Livingston,  3  Cow.  (N.  Y.)  713,  724. 

5.  Eggleston  v.  Smiley,  17  Johns. 
(N.  Y.)  133:  Pierce  v.  Sheldon,  13 
Johns.  (N.  Y.)  191. 

6.  Welcome  v.  Batchelder,  2*  Me. 
8S- 

7.  3  Bl.  Com.  363;  Paddock  v.  Wells, 
2  Barb.  Ch.  (N.  Y.)  331. 

Mode  of  Counting  Degrees. — By  the 

common  law  in  California.  People  v. 
De  LaGuerra,  24  Cal.  73.  By  the  civil 
law  in  Iowa.  Chase  v.  Weston,  75 
Iowa  159;  Iowa  Code,  §  45  (24),  and  in 
Alabama.  Gill  v.  State,  61  Ala.  169. 

8.  The  brother  of  the  plaintiff  mar- 
ried the  justice's  brother's  widow.  She 
died  before  the  suit  without  issue  of 
such  marriage.  Held,  no  disqualifica- 
tion. Carmen  v.  Newell,  1  Den.  (N. 
Y.)  25;  Winchester  v.  Hinsdale,  12 
Conn.  88;  Cain  v.  Ingham,  7  Cow.  (N. 
Y.)  478,  note  a;  Foot  v.  Morgan,  1 
Hill  (N.  Y.)  654. 

».  Waterhouse  v.  Martin,  Peck 
(Tenn.)  374;  Cooper's  Justinian,  422, 
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as  to  a  juror  it  would  be  ground  of  challenge  for  cause,  not  for 
favor.1  It  has  been  intimated  in  Georgia  that  equal  relationship 
to  both  parties  does  not  disqualify.*  The  husband  and  wife  are 
one,  in  law.  Relationship  by  affinity  exists  between  the  husband 
and  one  who  is  connected  by  a  still  subsisting  marriage  with  blood 
relatives  of  the  wife,  and  in  the  same  degree  in  which  the  wife  is 
.  related  by  consanguinity.8 

10.  Disqualification  as  Former  Counsel. — At  common  law,  it  was 
not  a  legal  objection  that  a  judge  had  been  of  cbunsel  in  the 
case.4  Many  statutes  have  been  passed  disqualifying  judges  who 
have  been,  or  are,  so  connected  with  a  case.  A  judge  who  was 
counsel  may  recuse  himself  of  his  own  motion.5 

The  prohibition,  in  constitution  or  statute,  includes  matters 
which  were  not  pending  in  court  at  the  time  the  services  were 
rendered.  Consultation  of  attorney,  to  procure  his  advice  in  a 
matter  afterwards  developing  into  a  lawsuit,  disqualifies  him.® 
Gratuitous  services  disqualify.'  If  the  services  were  by  a  partner 
and  gratuitous,  and  the  attorney  afterwards  judge  had  no  knowl- 
edge of  the  matter,  nevertheless  he  is  incompetent.8 

The  purchaser  at  a  chancery  sale  becomes  a  quasi  party.* 
Counsel  who  conducted  proceedings  until  after  confirmation  of 
the  sale,  and  who  subsequently  became  judge,  was  held  incompe- 
tent to  render  judgment  against  the  purchaser  or  his  security  for 
the  purchase  money.10 

Incompetency  as  former  counsel  was  held  in  one  case  not  to 

note;  Winchester  v.  Hinsdale,  12  Conn.  And  where  the  judge  had  been  con- 

88;  Matter  of  Dodge  etc.  Mfg.  Co.,  77  suited  while  at  the  bar  in  reference  to 

N.  Y.  101;  Higbe  v.  Leonard,  1  Den.  compromising,  and  had  advised  as  to 

(N.  Y.)  186;  Deupree  v.  Deupree,  45  that,  but  had  refused  to  meddle  with 

Ga.  414.  the  case  because  other  counsel  had  been 

1.  Waterhouse    v.    Martin,    Peck  employed,  he  was  held  disqualified, 

(Tenn.)  374;  Cooper's  Justinian,  422,  although  the  judge  testified  that  he  did 

note  not  consider  that  he  had  been  consulted 

8.  Beall  v.  Sinquefield,  73  Ga.  48.  in  the  case.  Curtis  v.  Wilcox  (Mich.), 

8.  New  York  etc.  R.  Co.  v.  Schuyler,  41  N.  W.  Rep.  863. 

28  How.  Pr.  (N.  Y.)  187;  Bayard  v.  Power  to  Prescribe  Notice.— In  Wis- 

McLane.  3  Harr.  (Del.)  139;  Elderkin  consin,  a  judge  who  was  of  counsel  is 

v.  Wis  well.  61  Wis  498;  Hibbard  v.  qualified  to  prescribe  notice  to  parties 

Odell,  16  Wis.  633.   Compare  Eggles-  of  proceedings  for  disposition  of  estate, 

ton  v.  Smiley,  17  Johns.  (N.  Y.)  133.  Schaeffner's  Appeal,  41  Wis.  260. 

Community  Property. — In  a  suit  by  a  Licence  to  seU  real  eBtate  of  decedent 

husband  for  community  property,  the  may,  in  that  State,  be  granted  by  such 

wife  has  such  an  interest  that,  in  a  case  a  judge.  Morgan  v.  Hammett,  23  Wis. 

where  she  was  sister  in  law  to  the  30. 

judge,  the  latter  was  incompetent  in  7.  East  Rome  Town  Co  v.  Cothran, 

such  suit  by  the  husband.  Jordan  v.  81  Ga.  368;  Slaven  v.  Wheeler,  58  Tex. 

Moore,  65  Tex.  363.  23;  Darling  v.  Pierce,  15  Hun  (N.  Y.) 

4.  Authorities  in  note  I,  p.  42.  543. 

6.  Nugent  v.  Stark,  34  La.  An.  628.  8.  East  Rome  Town  Co.  v.  Cothran, 

6.  Slaven  v.  Wheeler,  58  Tex.  23.  81  Ga.  360.  367. 

See  also  Cowen's  New  York  Justices,  9.  Deaderick  v.  Watkins,  8  Humph. ' 

p.  528;  Carrington  v,  Andrews,  12  Abb.  (Tenn.)  520. 

Pr.  (N.  Y.)  348;  Chambers  v.  Hodges,  10.  Reams  v.  Kearns,  5  Cold.  (Tenn.) 

23  Tex.  104.  217.    See  also  Darling  r.  Pierce,  15 
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have  been  created  by  a  prohibition  of  anyone  who  is  a  "  party  or 
interested."1 

It  has  elsewhere  been  indicated  that  in  many  States  legislation 
has  authorized  change  of  venue,  etc.,  where  the  judge  is  preju- 
diced. Subject  to  such  provision,  wherever  the  same  may  exist, 
we  may  say  that  disqualificatibn  of  those  who  have  been  of  coun- 
sel in  a  case  applies  only  to  counsel  in  the  very  matter  before  the 
court.*  While  the  meaning  of  the  "  cause,"  or  similar  term,  has 
been  construed  with  much  strictness,3  it  has  not  been  confined 
absolutely  to  the  very  controversy  and  parties  on  the  docket. 
Thus  in  divorce  it  was  held  that  if  the  judge  had  been  counsel  for 
either  party  in  former  divorce  proceedings  between  the  two,  he 
could  not  sit.4  A  general  retainer  from  one  of  the  parties  is 
ground  for  change  of  venue.  It  is  at  least  within  the  spirit  of 
prohibition  of  counsel  "in  the  action  or  proceeding."5  A  magis- 
trate puts  himself  in  position  of  counsel  if  he  draw  up  the  affidavit 


Hun  (N.  Y.)  543;  East  Rome  etc. 
Town  Co.  v.  Cothran,  81  Ga.  360; 
Georgia  Code,  §  205. 

1.  Lloyd  v.  Smith,  T.  U.  P.  Charlt. 
(Ga.)  143. 

2.  Bryan  v.  Austin,  10  La.  An.  612; 
Taylor  v.  Williams,  26  Tex.  583;  Mc- 
Faddin  v.  Preston,  54  Tex.  403.  See 
Change  of  Venue. 

3.  Buiti  Involving  same  Title. — Hav- 
ing been  of  counsel  in  other  suits  involv- 
ing the  samelitle  to  real  estate  does 
not  disqualify.  Taylor  v.  Williams,  26 
Tex.  583. 

Divorce. — In  Texas,  It  was  held  that 
a  divorce  suit  instituted  by  the  husband 
and  a  similar  suit  by  the  wife  were  the 
same  "case"  within  the  meaning  of  this 
rule,  so  that  a  judgment  in  one  by  a 
judge  who  had  been  attorney  in  the 
other  was  not  conclusive.  Newcome 
v.  Light,  58  Tex.  141. 

On  the  other  hand,  in  California, 
counsel  in  certain  proceedings  raising 
the  issue  as  to  the  fact  of  alleged  inter- 
course was  held  to  be  competent  as 
judge  when  the  wife,  who  was  not  a 
party  to  the  first  action,  applied  for  di- 
vorce, although  the  client  of  the  judge 
when  counsel  was  the  husband  defend- 
ant in  the  case  before  such  judge. 
C  leghorn  v.  Cleghorn,  66  Cal.  309. 
See  generally  Stewart  v.  Mix,  30  La. 
An.  (part  2)  1039;  People  v.  Weiant, 
30  Hun  (N.  Y.)  475. 

Partition. — And  even  the  Texas  rul- 
ing is  to  be  confined  to  matters  fairly 
in  controversy.  So  that  an  attorney  in 
an  ancient  partition  was  held  not  to  be 
disqualified  as  judge  where  a  part  of  the 
land,  the  interests  of  which  were  not 


determined  by  the  old  partition,  came 
itself  before  his  court  for  partition;  even 
though  he  had  filed,  as  counsel,  a  pro- 
test at  one  time  in  the  land  office  to 
protect  his  client's  rights  in  that  undi- 
vided land.  ■  Glasscock  v.  Hughes,  55 
Tex.  461,  467,  468. 

Having,  as  counsel,  given  opinion  on 
title  to  the  lands  in  controversy,  it 
not  being  shown  that  the  opinion  was 
given  in  the  case  before  the  court,  is 
not  a  disqualification.  Houston  etc.  R. 
Co.  v .  Ryan,  44  Tex.  426. 

So  as  to  having  acted  as  counsel  in 
other  cases  as  to  the  same  lands.  Tay- 
lor v.  Williams,  26  Tex.  583.  Or  grow- 
ing out  of  the  same  transaction  and  in- 
volving the  same  questions.  King  v. 
Sapp,  66  Tex.  519. 

Assumpsit— In  a  Georgia  case  it  was 
held  that  the  fact  that  the  judge  in  a  suit 
on  a  promissory  note  had  himself,  when 
at  the  bar,  brought  suit  as  counsel  on  that 
note  did  not  disqualify  him.  he  having 
discontinued  the  action  and  the  present 
one  being  brought  by  other  counsel  and 
in  another  court.  (But  in  that  case,  as 
the  court  point  out,  there  was  a  waiver 
of  the  disqualification,  which  is  allow- 
able, in  Georgia.)  McMillan  v.  Nich- 
ols, 62  Ga.  36. 

4.  Newcome  v.  Light,  58  Tex.  141; 
s.  c,  44  Am.  Rep.  604.  See  generally 
McMillan  v.  Nichols,  62  Ga.  36"; 
Carrington  v.  Andrews,  12  Abb.  Pr. 
(N.  Y.)  348. 

5.  Kern  Valley  Water  Co.  v.  Mc- 
Cord,  70  Cal.  646. 

Interest  In  the  question  but  not  in  tne 
cause  does  not  disqualify.  McFaddin 
v.  Preston.  54  Tex.  403. 
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and  other  appeal  papers,  and  the  certiorari  will  be  quashed.1 
Where  the  former  client  has  dropped  out  of  the  case,  the  judge's 
incompetency  ceases.2  A  judge  is  inhibited  from  sitting  in  a 
criminal  case  wherein  he  has  been  of  counsel  for  the  State  or  the 
accused.3  Power  of  disqualified  judges  to  make  formal  orders  has 
already  been  mentioned.* 

11.  Practice,  Evidence,  etc. — The  burden  of  showing  incapacity 
falls  on  the  party  asserting  it.5  A  rehearing  shall  rfot  be  prevented 
because  most  of  the  court  are  new  members  who  did  not  sit  at 
first  hearing.6 

A  judge  who  has  been  counsel  in  the  case  may  recuse  himself 
of  his  own  motion.7  The  judge  who  is  satisfied  that  he  is  legally 
disqualified,  ought  not  to  wait  until  the  parties  object  to  him,  but 
should  refuse  to  hear  the  case  by  an  entry  in  the  docket  that  he 
does  not  sit  in  the  case.8  This  is  the  constant  usage.8  But  it 
has  been  said  that  "a  judge  ought  not  to  withdraw  upon  a  mere 
suggestion,  unless  the  cause  of  recusation  is  true  in  fact  and  suf- 
ficient in  law;  because  the  office  of  judge  is  one  necessary  for  the 
administration  of  justice  and  from  which  a  judge  should  not  be 
permitted  to  withdraw  without  sufficient  grounds."10  A  judge's 
decision  that  he  is  incompetent  through  interest  is  not  reversible 
unless  there  is  manifest  error.1 1 

As  it  often  happens  that  the  judge  knows  nothing  of  the  dis- 


1.  People  v.  Suffolk  Common  Pleas, 
18  Wend.  (N.  Y.)  550.  See  also  Nu- 
gent v.  Stark,  34  La.  An.  628. 

2.  Bryan  v.  Austin,  10  La.  An. 
■612. 

8.  Wilks  v.  State,  27  Tex.  App.  .385; 
Tex.  Const.,  art.  5,  §  11;  Tex.  Code 
Crim.  Proc.,  art.  569;  Thompson  v. 
State,  9  Tex.  App.  049;  Cock  v.  State, 
8  Tex.  App.  659;  Railroad  v.  Ryan,  44 
Tex.  426.  Compare  Thomas  v.  State, 
5  How.  (Miss.)  30. 

4.  A  judge  who  was  counsel  in  a 
criminal  case  may  receive  indictment 
therein,  and,  it  seems,  make  orders  pre- 
liminary to  trial.  Cock  v.  State,  8  Tex. 
App.  659. 

6.  Simon  v.  Haifleigh,  21  La.  An. 
607.    See  Prejudice,  supra. 

6.  Lines  v.  Darden,  6  Fla.  37. 

T.  See  note  2,  p.  53. 

8.  Hibbard  v.  Odell,  16  Wis.  633; 
Moses  v.  Julian,  45  N.  H.  52,  citing- 
Edwards  v.  Russell,  21  Wend.  (N.  Y.) 
63;  Paddock  v.  Wells.  2  Barb.  (N.  Y.) 
331:  North  River  Steamboat  Co.  v. 
Livingston,  3  Cow.  (N.  Y.)  713,  724; 
Ten  Eick  v.  Simpson,  11  Paige  (N.  Y.) 
177;  Great  Charte  v.  Kensington.  2 
Stra.  (Eng.)  1173;  Bouv.  Diet.,  tit. 
Judge;    Pothier    Pro.   Civ.,    ch.  2, 

is- 


Nonsuit. — A  justice  finding  he  has 
proceeded  in  an  action  wherein  one  of 
the  parties  is  his  relat've,  by  consan- 
guinity or  affinity,  must  suspend  further 
proceedings;  he  cannot  render  judg- 
ment of  nonsuit  If  he  does,  the 
judgment  will  be  reversed.  Edwards 
v.  Russell,  21  Wend.  (N.  Y.)  63. 

8.  Regina  v.  Justices,  14  Eng.  L.  & 
Eq  93- 

10.  Moses  v.  Julian,  45  N.  H.  52;  Po- 
thier Pro.  Civ.,  ch.  2,  $  5;  Fry  v.  Ben- 
nett, 28  N.  Y.  324. 

And  when  a  judge  was  related,  but 
not  within  the  prohibited  degrees,  it 
was  held  that  he  could  not  recuse  him- 
self and  appoint  another  in  his  stead. 
State  v.  Judge  (La.),  6  So.  Rep.  22 
(1889). 

Judge  not  disqualified  cannot  recuse 
himself.  Reed  v.  State,  1 1  Tex.  App. 
587- 

Proof  of  Competency. — The  judge  of 
probate  is  a  competent  witness  to  prove 
his  want  of  interest  on  appeal  from  him 
on  the  ground  of  his  being  interested, 
provided  his  interest  is  not  such  as  dis- 
qualifies him  as  a  witness  generally. 
Sigourney  v.  Sibley,  21  Pick.  (Mass.) 
101. 

11.  Childress  v.  Grim,  57  Tex.  56. 
See  also  Slaven  v.  Wheeler,  58  Tex.  23. 
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qualification,  it  is  the  'right  and  duty  of  the  party  desiring  to 
object,  to  petition  the  court  requesting  that  the  judge  shall  not 
sit.1 

JUDGMENTS — (See  also  Decree;  Default;  Estoppel; 
Execution;  Final  Judgments;  Habeas  Corpus;  Judg- 
ment Notes;  Jurisdiction;  Lis  Pendens;  Merger;  Par- 
ties to  Actions;  Record;  Res  Judicata;  Scire  Facias.) 


I.  Definition,  58. 
II.  Classes  of  Judgments,  61. 

1.  Judgments  in  the  Several 
Actions,  61. 

2.  Distinction    Bet-ween  De- 
crees and  Judgments,  63. 

3.  Final  Judgments,  63. 

III.  Practice   in  *  Entering  Judg- 
ments, 70. 

1.  In  General,  70. 

2.  Judgment  Roll  or  Record, 
79- 

3.  Entries    Nunc  pro  Tunc, 
80. 

IV.  Effect  of  Judgments  Upon  Per- 
sons, 82. 

1.  Parties  to  Judgments,  82. 

(a)  General  Principles,  82. 

(b)  Persons  Under  Disabili- 
ties, 87. 

(1)  Infants,  87. 

(2)  Married  Women, 
89. 

(3)  Lunatics,  90. 

(c)  Persons  Acting  in  Rep- 
resentative Capacity, 
90. 

(1)  General  Rule,  90. 

(2)  Executors  and  Ad- 
ministrators, 91. 

(3)  Trustees,  92. 

(d)  Persons  in  Otter  Re- 
lations, 92. 

(1)  Privity,  92. 

(2)  Principal  and 
Agent,  93. 

(3)  Assignees  and  Ven- 
dees, 93. 

(4)  Bailor  and  Bailee, 
93- 

(5)  Garnisher  and  Gar- 
nishee, 94. 

(6)  Heirs  and  Devisees, 
95- 

(7)  Lessor  and  Lessee, 
95- 

1.  Moses  v.  Julian,  45  N.  H.  52; 
Just.  Code,  lib.  1,  tit.  1,  16;  Voet  ad 
Fand.,  1.  5,  tit.  1,  43. 

It  does  not  rest  with  the  judge  alone 
to  decide  upon  his  qualification,  but 


(8)  Ejectment,  96. 

(9)  Officers  and  Success • 
'  ors,  96. 

(10)  Co-owners  of  Prop- 
erty, 96. 

(11)  Life  Tenant  and 
Remaindermen, 
96- 

(12)  Parties  Not  of 
Record,  97. 

(13)  Parties  Without 
Notice,  97. 

(14)  Corporation  and 
Stockholder,  97. 

(15)  Principal  and 
Surety,  98. 

(16)  Landlord  and  Ten- 
ant, 102. 

(17)  Vendor  and  Vendee, 
102. 

(18)  Warrantor  and 
Warrantee,  103. 

(19)  Creditor  or  As- 
signee in  Attach- 
ment, 103. 

2.  Persons  Bound  by  Lis  Pen- 
dens, 104. 

3.  Merger  of  Cause  of  Action, 
104. 

4.  Judgment  as  an  Estoppel, 
104. 

V.  Effect    of   Judgments  Upon 
Property,  104. 

1.  Lien  of  Judgments,  104. 

(a)  Nature  of  Lien,  104. 

(b)  Creation  of  Lien,  104. 

(c)  Property      Subject  to 
Lien,  107. 

(</)  Priority  of  Lien,  1 10. 
(c)  Extension,  Suspension 

and  Discharge  of  Lien, 

117. 

VI.  Direct  Impeachment  of  Judg- 
ments, 120. 

1.  Amendment,  120. 

2.  Reversal,  125. 

the  court  of  which  he  is  a  member 
pass  upon  it.  Waterhouse  v.  Martin, 
Peck  (Tenn.)  374;  Trustees  of  Inter- 
nal etc.  Fund  v.  Bailey,  10  Fla. 
238. 
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3.  Vacation  of yudgments,  126.  VIII. 
(a)  In  General.  126. 

(*)  Under  Statutes  for  Mis- 
take,  etc.,  133. 

4.  Equitable    Relief  Against 
yudgments,  139. 

e,.  Arrest  of  yudgments,  147*. 
VII.  Collateral    Impeachment  of 
Judgments,  147/. 

1.  Collateral  Impeachment  De- 
fined,^. [147*. 

2.  Three  Classes  of  yudgments, 

3.  Collateral  Impeachment  of 
Domestic  yudgments,  147/. 
(a)  By  Parties  and  Privies, 

1470. 

(1)  For  Want  of  yuris- 
diction,  1470. 

(2)  Errors  and  Irregu- 
larities, 1470.  . 

(3)  Fraud,  147*. 

(4)  Disability  of  De- 
fendant, 147*. 

(5)  Errors  and  Defects 
in  yudgmeni  Rec- 
ord, 147V. 

a.  Superior  and  In- 
ferior Courts 
Dist  ingu  is  h  ed, 
itfv. 

b.  Records  of  Su- 
perior Courts, 
Requisites  of  and 
Impeachment  of, 
147*\ 

*.  Records   of  In- 
ferior Courts; 
Requisites  of  and  IX. 
Impeachment  of,  X. 
148.  XI. 

(6)  In  Actions  Against  XII. 
yudges,  Ministerial  XIII. 
Officers  or  Parties,  XIV. 

148/.  XV. 

(7)  Of  yudgments  by  XVI. 
Strangers,  \$g.  XVII. 


Judgments  of  Sister  States,i48*. 

1.  Constitutional  and  Legisla- 
tive Provisions,  148*. 

2.  Courts  Subject  Thereto,  148*. 

3.  yudgments  Subject  Thereto, 
148m. 

4.  Status  and  Effect  of  yudg- 
ments Generally,  1480. 

5.  Effect  of  as  Res  Adjudicata, 
148/-. 

6.  Authentication  of,  1481. 

7.  Action  Thereon,  148/. 

(a)  Form   of  Action  and 

Declaration,  148/. 
(A)  Defences ri^iv. 

(1)  Want  of  yurisdic- 
Hon  Appearing  in 
Record,  148V. 

(2)  Want  of  yurisdic- 
Hon  Proved  in  Con- 
tradiction of  the 
Record,  148*. 

(3)  Errors  of  Law  or 
Pr.actice,  148*. 

(4)  Fraud,  149. 

(5)  Statute  of  Limita- 
tions, 149a. 

(6)  Defences  Subsequent 
to  yudgmeni,  1490. 

(7)  Defences  Pleadable 
to  Original  Action, 
149a. 

(c)  Manner  of  Setting  Up 
Defences,  149*. 

(d)  yudgmeni  in  Such  Ac- 
tion, Amount,  149c. 

8.  Pleapf  in  Bar  to  Suit,  149c 
Judgments  as  Evidence,  1490. 
Pleading  Judgments,  149/. 
Actions  on  Judgments,  149/. 
Assignment  of  Judgments,  149;/; 
Judgments  by  Default.  149;. 
Judgments  by  Confession,  1497. 
Judgments  in  Rem,  1491'. 
Satisfaction  of  Judgments,  149  V 
Revival  of  Judgments,  150/. 


L  DKJUH1TI0H. — A  judgment  is  the  decision  or  sentence  of  the 
law  pronounced  by  a  court  or  other  competent  tribunal  in  a  pro- 
ceeding therein.1    The  reasons  given  by  the  court  to  sustain  its 


L  See  Davidson  v.  Smith,  1  Blss. 
(U.  S.)  351;  Blakie  z:  Griswold,  10 
Wis.  241 ;  Cooper  v.  Am.  Central  Ins. 
Co.,  3  Colo.  321;  Zeigler  v.  Vance,  3 
Iowa  530. 

A  finding  that  in  a  former  action 
a  "decision"  was  rendered,  was 
held  not  to  be  equivalent  to  a  finding 
that  a  "judgment  was  rendered.  Gray 
r.  Noon,  66  Cal.  186. 

Other  Definitions. — A  judgment  is  the 


conclusion  of  law  upon  facts  found,  or 
admitted  by  the  parties,  or  upon  their 
default  in  the  course  of  the  suit.  Bouv. 
Law  Diet.;  Tidd  Pr.  930;  Thompson 
v.  People,  23  Wend.  (N.  Y.)  587;  Fra- 
,ser  v.  Willey,  2  Fla.  123;  Truett  v. 
Legg,  32  Md."  147. 

A  judgment  is  "the  very  voyce  of  law 
and  right."    Co.  Litt.  39^. 

A  judgment  is  the  decision  cr  sen- 
tence of  the  law,  given  by  a  court  of 
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decision,  1  and  the  award  of  execution*  are  not  parts  of  the 
judgment.  It  has  been  affirmed  that  a  judgment  is  a  contract  or 
in  the  nature  of  a  contract,3 


justice  or  other  competent  tribunal,  as 
the  result  of  proceedings  instituted 
therein  for  the  redress  of  an  injury. 
Bouv.  Law  Diet.;  3  Black  Com.  395; 
Blood  v.  Bates,  31  Vt.  150. 

A  judgment  is  the  conclusion  that 
naturally  and  regularly  follows  from 
the  premises  of  law  and  fact,  and  de- 
pends not  therefore  on  the  arbitrary 
caprice  of  the  judge,  but  on  the  settled 
and  invariable  principles  of  justice. 
In  re  Sedgeley  Avenue,  88  Pa.  St.  513. 

A  judgment  in  its  legal  acceptation 
is  the  determination  of  some  judicial 
tribunal  created  by  law  for  the  admin- 
istration of  public  justice  according  to 
law,  and  is  in  strictness  the  determina- 
tion of  the  law.  Blood  v.  Bates,  31  Vt. 
150. 

A  judgment  is  the  decision  of  a  con- 
troversy, given  by  a  court  of  justice, 
between  parties  who  do  not  agree. 
Union  Bank  v.  Marin,  3  La.  An.  35. 

Every  final  or  definitive  sentence 
or  decision  of  the  supreme  court 
by  which  the  merits  of  a  cause 
afe  settled  or  determined.  al- 
though such  sentence  is  not  techni- 
cally a  judgment,  or  the  proceedings 
are  not  capable  of  being  enrolled  so  as 
to  constitute  what  is  technically  called 
a  record,  is  a  judgment.  In  re  Negus, 
10  Wend.  (N.  Y.)  44. 

A  judgment  is  the  decision  or  sen- 
tence of  a  court  on  the  main  question 
in  a  proceeding,  or  on  one  of  the  ques- 
tions, if  there  are  several.  Rap.  &  L. 
Law  Diet. 

A  judgment  is  the  decision  or  sen- 
tence of  the  law,  pronounced  by  a 
court  or  other  competent  tribunal  upon 
the  matter  contained  in  the  record. 
Jac.  Law  Diet.;  Aetna  Ins.  Co.  v. 
Swift,  t2  Minn.  437. 

A  judgment  is  a  final  decision,  en- 
tered of  record,  in  a  book  of  judgments 
under  the  signature  of  a  judge.  Evans 
v.  Adams,  3  Green  (N.J.)  383. 

A  judgment  is  a  settled  adjudication 
of  an  existing  debt.  It  is  also  a  power 
by  means  of  which  a  creditor  may  en- 
force his  claims  by  the  sale  oif  the 
debtor's  property.  Nichols  v.  Dissler, 
2  Vroom  (N.J.)"  473. 

A  judgment  is  the  end  of  the  law. 
Blystone  v.  Bly stone,  51  Pa.  St.  373. 

A  judgment  is  an  adjudication  of  the 
rights  of  the  parties  in  respect  to  the 


claim  involved.  McNulty  v.  Hurd,  72 
N.  Y.  521. 

Definitions  Under  Codes. — A  judg- 
ment is  the  final  determination  of  the 
rights  of  the  parties  in  an  action  or 
proceeding.  N.  Y.  Code,  §  245;  Kan. 
Code,  §  395;  Cal.  Code  of  C.  P..  § 
577;  Oreg.  Code,  §  240.  See  Freeman 
on  Judg.,  $  14. 

Judgment  of  Ms  peers  means  a  trial 
by  a  jury  of  twelve  men,  according  to 
the  course  of  the  common  law.  Knight 
v.  Campbell,  62  Barb.  (N.  Y.)  34; 
Wright  v.  Wright's  Lessee,  2  Md.  453; 
State  v.  Simons,  2  Spear  (S.  Car.) 
768. 

Judgment  Nisi. — What  is  called  a 
judgment  nisi  is  nothing  more  than  a 
rule  to  show  cause  why  judgment 
should  not  be  rendered.  Young  v.  Mc- 
Pherson,  Penn.  (N.J.I  897. 

Judgment  (in  criminal  latv)  is  the 
appropriate  word  to  denote  the  action 
of  the  court  before  which  the  trial  is 
had,  declaring  the  consequences  to  the 
convict  of  the  fact  ascertained  by  his 
conviction.  Com.  v.  Lockwood,  109 
Mass.  325. 

1.  Burk  v.  Table  Mountain  Co.,  12 
Cal.  408;  Davidson  v.  Carroll,  23  La. 
An.  108.  But  in  case  of  ambiguity,  an 
accompanying  opinion  may  be  per- 
mitted to  govern  the  meaning  of  the 
judgment  New  Orleans  etc.  R.  Co.  v. 
New  Orleans,  14  Fed.  Rep.  373. 

2.  Freeman  on  Judg.  (3rd  ed.).  §2; 
Kramer  v.  Rebman.  9  Iowa  1 14;  Greg- 
ory v.  Nelson,  41  Cal.  278. 

But  orders  directing  the  payment  ot 
judgments  in  coined  dollars  have  been 
sustained  as  parts  thereof.  Ilittson  v. 
Davenport,  4  Colo.  169;  Chesapeake  v. 
Swain,  29  Md.  483;  Paddock  v.  Conn. 
Ins.  Co.,  104  Mass.  521;  Ind  Ins.  Co.  v. 
Thomas,  104  Mass.  192;  Kellogg  v. 
Sweeney,  46  N.  Y.  291;  Bronson  z>. 
Rodes,  7  Wall.  (U.  S.)  229;  Cheang 
Kee  v.  U.  S..  3  Wall.  (U.  S.)  320;  But- 
ler v.  Horwitz,  7  Wall.  (U.  S.)  258; 
Dewing  v.  Sears.  11  Wall.  (U.  S.)  379; 
Trebilock  v.  Wilson,  12  Wall.  (U.  S.) 
6S7.  Compare  Reed  v.  Eldredge,  27 
Cal.  348;  Whitstone  v.  Colley,  36  111. 
328;  Olanyer  v.  Blanchard,  18  La.  An. 
616;  Buchegger  v.  Schultz,  13  Mich. 
420;  Burling  v.  Goodman,  1  Nev.  314. 

3.  Stuart  t\  Landers,  16  Cal.  372; 
Morse  v.  Tappan,  3  Gray  (Mass.)  41 1 ; 
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but  the  better  authorities  sustain  the  contrary  opinion.1 
n.  Classes  or  Judgments — 1.  Judgments  in  the  Several  Actions. 

— A  judgment  quod  recuperet  (that  he  do  recover)  is  given  for  the 
plaintiff  when  an  issue  of  law  formed  by  a  demurrer  to  any  of 
the  pleadings  in  chief  is  determined  in  his  favor.* 

A  judgment  respondeat  ouster  is  given  for  the  plaintiff  on  de- 
murrer to  a  plea  in  abatement,  when  the  defendant  has  mistaken 
the  law  on  a  point  not  affecting  the  merits  of  the  case,  and  it 
allows  him  to  plead  any  further  defence  he  may  have.3 

A  judgment  of  nil  capiat  per  breve  or  per  billum  is  a  judgment 
in  favor  of  the  defendant  upon  an  issue  raised  upon  a  declaration 
or  peremptory  plea.4 

A  judgment  quod  partes  replacitent  is  a  judgment  for  repleader 
when  an  issue  has  been  formed  and  a  verdict  returned  upon  so 
immaterial  a  point  that  the  court  cannot  know  for  whom  to 
give  judgment.6 

Judgment  by  default  is  obtained  when  one  party  neglects  to- 
take  a  certain  step  in  the  action  within  the  proper  time.6 

A  judgment  nihil  dicit  is  one  rendered  against  a  defendant  for 
want  of  a  plea.' 

A  judgment  non  sum  infortnatus  is  rendered  against  defendant 
when  he  enters  upon  the  record  that  he  is  not  informed  of  any 
defence  to  the  action.8 

A  judgment  by  confession  {relicta  verificatione)  is  entered 
against  a  defendant  when  instead  of  entering  a  plea  he  confesses  the 
action  or  when  after  pleading  and  before  trial  he  abandons  his  plea.' 

A  judgment  non  obstante  veredicto  is  a  judgment  rendered  not- 
withstanding a  verdict  when  the  plea  confesses  a  cause  of  action 
and  relies  upon  matter  in  avoidance  which  is  insufficient,  although 
found  true,  to  constitute  either  a  defence  or  a  bar  to  the  action.10 

A  judgment  of  non  pros,  {non  prosequitur)  is  entered  against 
the  plaintiff  before  any  issue  is  joined  for  not  declaring,  replying 
or  surrejoining  or  for  not  entering  the  issue  agreeably  to  the  rules 
of  the  court.11 

A  judgment  of  nolle  prosequi  is  entered  against  plaintiff  when 

Guirer.  Gallagher,  2  Sandf.  (N.  Y.) 402.  S.  Rap.  &  L.  Law  Diet.;  Grigg  v. 

1.  Smith  v.  Harrison,  33  Ala.  706;  Gilmer,  54  Ala.  430;  Rhodes  v.  DeBow, 

Masterson  v.  Gibson,  56  Ala.  56;  Keith  5  Iowa  265. 

r.  Estill, 9  Port.  (Ala.) 669;  Larrabee  f.  Under    the    code    there    is  no 

Baldwin,  35  Cal.  156;  Rae  v.  Hulbert,  difference   in    principle    between  a 

17  III.  572;  Wyman  v.  Mitchell,  1  Cow.  final  judgment   against   a  defendant 

(N.  Y.)32t;  Todd  v.  Crumb,  5  Mc-  in    default   for    failure    to  answer 

Lean  (U.  S.)  172;  In  re  Kennedy,  2  S.  and    a   judgment  against  defendant 

C.  K.  S.  226;  Freeman  on  Judg.  (3rd  nil  dicit.    Manville  v.  Parks,  7  Colo, 

ed.),  §  4.    See  also  Burnes  v.  Simpson,  128. 

9  Kan.  658.  7.  Bouv.  Law  Diet.    See  Stewart  v. 

3.  FreemanonJudg.,$7;Steph.Pl.i26.  Goode,  29  Ala.  476. 

S.  Freeman  on  Judg.,  §  7.  8.  Freeman  on  Judg.,  §  7. 

4.  Bouv.  Law  Diet.  9.  Freeman  on  Judg.,  $  7. 

5.  Freeman  on  Judg.,  §  7;  Bouv.  Law  10.  Freeman  on  Judg.,  §  7. 
Diet  U.  Freeman  on  Judg.,  §  7. 
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before  judgment  he  says  that  he  will  not  further  prosecute  his 
suit  as  to  the  whole  or  a  part  of  his  cause  of  action  or  as  to  some 
or  all  of  the  defendants.1 

A  judgment  of  retraxit  is  entered  against  a  plaintiff  when 
after  appearance  and  before  judgment  he  enters  upon  the  record 
that  he  withdraws  his  suit.* 

A  judgment  of  nonsuit  is  entered  against  plaintiff  when  he 
consents  that  judgment  go  against  him  for  costs  (in  wliich  case 
it  is  voluntary),  or  when  being  called  he  fails  to  appear  on  the 
trial  or  gives  no  evidence  upon  which  a  verdict  could  be  found 
(in  which  case  it  is  involuntary).3 

A  judgment  of  cassetur  breve  or  billa  (that  the  writ  or  bill  be 
quashed)  is  a  judgment  rendered  in  favor  of  the  party  pleading  in 
abatement  to  a  writ  or  action.4 

A  contradictory  judgment  (in  Louisiana)  is  a  judgment  which 
has  been  given  after  the  parties  have  been  heard  either  in  sup- 
port of  their  claims  or  in  their  defence  (as  distinguished  from  a 
judgment  in  default).5 

A  judgment  in  error  is  a  judgment  rendered  by  a  court  of  error 
on  a  record  sent  up  from  an  inferior  court.6 

A  judgment  pro  retorno  kabendo  is  a  judgment  for  the  return 
•  of  goods.* 

A  judgment  quod partitio  fiat  is  the  interlocutory  judgment  in 
.a  writ  of  partition  directing  partition  to  be  made.8 

A  judgment  quod  partitio  facto  firtna  et  stabilis  in  perpetuum 
is  a  judgment  in  partition-  entered  after  the  return  of  the  writ.9 
A  judgment  quod  computet  is  the  interlocutory  judgment  in  an 
.  action  of  account  compelling  defendant  to  account.1® 

A  judgment  misericordia  was  sometimes  given  at  common  law 
against  a  party  for  the  unjust  vexation  occasioned  by  his  ac- 
tion.11 

A  judgment  capiatur  was  a  judgment  against  defendant  who 
was  convicted  in  a  civil  action  of  a  wrong  committed  vi  et  artnis 
making  him  liable  to  arrest  and  imprisonment  until  a  fine  was 
paid  to  the  king  for  a  breach  of  the  peace  implied  in  his  wrong- 
ful act.1* 

De  Melioribus  Dantnis. — Where,  in  an  action  against  several 
persons  for  a  joint  tor^  the  jury  by  mistake  sever  the  damages  by 
giving  heavier  damages  against  one  defendant  than  against  the 

1.  Freeman  onjudg.,  §  7.  296;   Thomason  v.  Odum,  31  Ala. 

2.  Bouv.  Law  Diet.  See  also  Thoma-  108. 

son  v.  Odum,  31  Ala.  108.  3.  Freeman  on  Judg.,  §  7. 

"A  retraxit  differs  from  a  nonsuit  in  4.  Bouv.  Law  Diet, 

this,  one  is  negative  and  the  other  posi-  S.  Bouv.  Law  Diet, 

tive.   The  nonsuit  is  a  mere  default  or  6.  Bouv.  Law  Diet, 

neglect  of  the  plaintift,  and  therefore  7.  Bouv.  Law  Diet, 

he  is  allowed,  to  bring  his  suit  again  8.  Freeman  on  Judg.,  $  8. 

upon  payment  of  costs;  but  a  retraxit  9.  Freeman  on  Judg.,  $  8. 

is  an  open  voluntary  renunciation  of  10.  Bouv.  Law  Diet, 

his  claim  in  court,  and  by  this  he  for-  11.  Freeman  on  Judg.,  §  8. 

.ever  loses  his  action."  3  Black.  Com.  19.  Freeman  on  Judg.,  §  8. 
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others,  the  plaintiff  may  cure  the  defect  by  taking  judgment  for 
the  greater  damages  (de  mclioribus  damnis)  against  that  defendant 
and  entering  a  nolle  prosequi  against  the  others.1 

A  judgment  in  personam  is  one  given  where  the  proceedings 
are  against  the  person  and  are  of  such  a  nature  as  to  bind  only 
the  parties  and  their  privies  in  blood  and  estate.* 

A  judgment  in  rem  is  a  judgment  against  some  person  or  thing 
upon  the  status  of  the  person  or  the  nature  and  condition  of  the 
thing  equally  binding  on  all  persons.8 

2.  Distinction  Between  Decrees  and  Judgments. — Whatever  differ- 
ence between  a  decree  in  equity  and  a  judgment  at  law  may 
eventually  survive  the  modern  assimilation  of  the  two  systems,  the 
chief  original  distinction  was  that  the  first  was  pronounced  by  a 
court  of  equity  and  the  second  by  a  court  of  law.  This  fact  has 
been  referred  to  under  another  title,4  and  is  further  explained  in 
the  notes.6 

3.  Final  Judgments. — Final  judgments  and  decrees  within  the 
meaning  of  the  acts  of  congress  giving  the  Supreme  Court  of  the 
United  States  power  to  review  final  judgments  and  decrees  of 
inferior  courts  have  been  treated  under  another  title.6  In  like 
manner  what  are  and  what  are  not  final  decrees  have  already  been 
set  out.7  There  is  thus  reserved  for  treatment  here  final  judg- 
ments within  the  State  statutes  regulating  the  review  by  higher 
courts  of  the  judgments  of  inferior  courts.8 

As  a  general  rule,  the  statutes  of  the  United  States,  and  also 
of  the  several  States,  provide  for  appeals  from  final  judgments 
and  decrees  only  of  subordinate  courts.  The  same  rule  obtained 
at  common  law.8 

A  final  judgment  is  one  which  determines  the  rights  of  the 
parties  in  the  suit  or  a  distinct  and  definite  branch  of  it,  and  re- 
serves no  further  question  or  direction  for  future  determina^on,10 


1.  Rap.  &  L.  Law  Diet. 

a.  See  Freeman  on  Judg.(3rd  ed.),$i3. 

S.  See  Freeman  on  Judg.  (3rd  ed.), 
§§  13,  606-612;  Bouv.  Law  Diet.,  title 
In  rem;  2  Ph.  Ev.  5,  subtitle  In  rem, 
infra,  this  title. 

4.  See  Decrees,  vol  5,  p.  371. 

5.  "The  chief  differences  between 
decrees  in  equity  and  judgments  at 
common  law  are  as  follows:  The  for- 
mer are  pronounced  by  courts  of 
equity,  the  latter  by  courts  of  law.  The 
former  result  from  an  investigation  and 
determination  of  the  rights  of  the  par- 
ties, by  the  means  provided  and  ac- 
cording to  the  principles  recognized  in 
equity  jurisprudence;  the  latter  result 
from  an  investigation  and  determination 
made  by  the  more  limited  means  and 
more  inflexible  rules  of  the  common 
law.  The  former  may  be  adjusted  to 
all  the  varieties  of  interest  and  of  cir- 


cumstance, and  may  contain  such  di- 
rections as  are  needed  to  carry  them 
into  effect,  both  in  letter  and  in  spirit; 
the  latter  are  in  an  invariable  form, 
general  in  terms  and  absolute  for  plain- 
tiff or  defendant;  and  the  former  often 
enforce  rights  not  recognized  by  the 
common  law,  and  which,  without  the 
aid  of  courts  of  equity,  could  be  en- 
forced only  by  the  consciences  of  men." 
Freeman  on  Judgments  (3rd  ed.),  §  9. 

6.  See  Final  Judgments,  vol.  7,  p. 
966. 

7.  See  Decrees,  vol.  5,  p.  373. 

8.  See  also  Appeal,  vol.  1,  p.  617; 
Error,  vol.  6,  pp.  813-843;  Interlo- 
cutory, vol.  11,  p.  427. 

».  Samuel  v.  Judin,  6  East  333;  1  N. 
R.  43;  Mayor  f.Gee,  14  M.  &  W.  470; 
Scott  v.  Bennett,  5  L.  R.,  H.  L.  Cas. 
234;  Freeman  on  Judg.  (3rd  ed.),  $  16. 

10.  See  Leese  v.  Sherwood,  21  Cal. 
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except  such  as  may  be  necessary  to  carry  it  into  effect  ;*  but  a 
judgment  may  be  final  though  it  does  not  determine  the  rights 
of  the  parties,  if  it  ends  the  particular  suit. 

An  interlocutory  judgment  is  one  which  does  not  dispose  of  the 
suit,  but  reserves  some  further  question  or  direction  for  future 
determination.*  As  a  general  rule,  a  judgment  is  not  considered 
final  which  settles  part  only  of  several  issues  of  law  or  fact.8 
Generally  a  judgment  which  determines  the  rights  of  some  of 
the  parties  to  the  action  is  not  final  within  the  statutes  governing 
appeals  unless  it  settles  the  rights  of  all  defendants  •*  but  where 
it  settles  the  rights  of  some  parties  whose  interests  are  not  at  all 
connected  with  the  others  and  directs  the  payment  of  costs  as  to 
them,  it  is  final.6    A  judgment  in  a  criminal  case  is  generally  not 


151;  Dowling  v.  Polack,  18  Cal.  625; 
Chicago  L.  Ins.  Co.  v.  Auditor,  100 
III.  478;  Myers  v.  Mannv,  63  III.  2:1; 
Hayes  z>.  Caldwell,  5  Gilm.  (111.)  33; 
Maysville  etc»  R.  Co.  v.  Punnett.  15  B. 
Mon.  (Ky.)  47;  Stebbins  v.  Niles,  13 
Sm.  &  M.  (Miss.)  307;  Ware  v.  Rich- 
ardson, 3  Md.  505;  s.  c,  56  Am.  Dec. 
762;  Smith  v.  Sahler,  t  Neb.  310;  Per- 
kins v.  Sierra  Nevada  etc.  Co.,  10  Nev. 
405;  State  v.  Logan,  1  Nev.  509;  Mor- 
ris v.  Morange,  38  N.  Y.  172;  Feaff  v. 
Hewitt,  1  Ohio  St.  511;  s.  c,  59  Am. 
Dec.  634;  Linn  v.  Arambould,  55  Tex. 
611;  Dunlap  v .  Hunter,  1  Sneed  (Tenn.) 
101. 

X.  Freeman  on  Judg.  (3rd  ed.),  §  16; 
Belt  v.  Davis,  1  Cal.  134;  Klink  v. 
Str.  Cusseta,  30  Ga.  504;  Helm  v. 
Short,  7  Bush  (Ky.)  623;  Ludlow  v. 
Kidd,  3  Ohio  541. 

3.  State  Bank  v.  Roddy,  15  Ark. 
401;  Bond  v.  Marx,  53  Ala.  177;  Gray 
v.  Palmer,  9  Cal.  616;  Dusing  v.  Nel- 
son, 7  Col.  184;  Hunter  v.  Hunter,  100 
111.  519;  Tinley  v.  Martin,  80  Ky.  463; 
Lewis  v.  Outton,  3  B.  Mon.  (Ky.)  453; 
Ware  v.  Richardson,  3  Md.  505;  s.  c, 
56  Am.  Dec.  762;  Hazlehurst  v.  Mor- 
ris, 28  Md.67;  Boteler  v.  State,  7  Gill 
&  J.  (Md.)  109;  Cook  T>.  Bay,  4  How. 
(Miss.)  485;  Smith  v.  Sahler,  1  Neb. 
310;  Lake  v.King,  16  Nev.  215;  John- 
son v.  Everett,  9  Pai.  (N.  Y.)  636; 
Tompkins  v.  Hyatt,  19  N.  Y.  534;  Har- 
ris v.  Clark,  4  How.  Pr.  (N.  Y.)  78; 
Cruger  v.  Douglass,  2  N.  Y.  571;  s.  c, 
4  How.  Pr.  21s;  Chittenden  z\  Mission- 
ary Society,  8  How.  Pr.  (N.  Y.)  327; 
GoodbreadV  Wells,  4  Dev.  &  B.  L.  (N. 
Car.)  271;  Teafff.  Hewitt,  1  Ohio  St. 
51 1 ;  s.  c,  59  Am.  Dec.  634. 

3.  Freeman  on  Judg.(3rd  ed.),§§  20, 34; 
King  v.  Stafford,  5  How.  Pr.  (N.  Y.)  30; 
Bentley  v.  Jones,  4  How.  Pr.  (N.  Y.) 


335;  N.  Car.  University  v.  State  Bank,. 
92  N.  Car.  651;  Hicks  v.  Gooch,  93  N. 
Car.  112;  Welch  v.  Kinsland,93  N.Car. 
281 ;  Bond  v.  Marx,  53  Ala.  177;  Shirey 
v.  Musgrave,  29  W.  Va.  276;  Hills  v. 
Als,  27  W.  Va.  215. 

Exceptions. — "But  owing  to  particular 
circumstances  and  hardships,  the 
courts  have  refused  to  dismiss  appeals 
from  some  judgments  which  did  not 
completely  dispose  of  the  cases  in  which, 
they  were  entered.  These  judgments 
determined  matters  in  controversy  and 
were  of  such  a  nature  that  they  could 
be  immediately  enforced,  and  by  their 
enforcement  could  deprive  the,  party 
against  whom  they  were  entered  of  all 
benefits  which  he  might  obtain  from  an 
appeal  at  any  subsequent  stage  of  the 
proceedings.  Freeman  on  Judg.  (3rd 
ed.),  §35;  Merrill  z;  Merrill,  92N.  Car. 
657;  Merle  v.  Andrews,  4  Tex.  200;  Sto- 
vall  v.  Banks,  10  Wall.  (U.  S.)  583; 
Forgay  v.  Conrad,  6  How.  (U.  S.)  201; 
Barnard  v.  Gibson,  7  How.  (U.  S.)f>5o. 
Compare  Martin  v.  Crow,  28  Tex.  614. 
See  also  Cannon  v.  Hemphill.  7  Tex. 
184. 

4.  Freeman  on  Judg.  (3rd  ed.),  §  28; 
Peck  v.  Vandenberg,  30  Cal.  11;  Gates 
v.  Salmon,  28  Cal.  320;  Hutchinson  z: 
Ayres,  117  111.  558;  Hoffman  etc.  Co.  v. 
Haxton  etc.  Co.,"  18  111.  App.  484;  Chit- 
tenden v.  M.  E.  Church,  8  How.  Pr. 
(N.  Y.)  327;  Martin  v.  Crow,  28  Tex. 
614;  Wills  v.  State,  4  Tex.  App.  613; 
Simpson  z<.  Bennett,  42  Tex.  241;  Rod- 
rigues  v.  Trevino,  54  Tex.  198;  Delap 
v.  Hunter,  1  Sneed  (Tenn.)  101;  Har- 
rison z\  Farnsworth,  1  Heisk.  (Tenn.) 
751;  Hume  z>.  Commercial  Bank,  1  Lea 
(Tenn.)  220;  Hunter  z<.  Gardenhire,  to- 
Lea  (Tenn.)  87. 

8.  Royall  v.  Johnson,  1  Rand.  (Va.) 
421. 
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Finality  of  Judgment*. — See  Appeal; 

.,  Decrees;  Final  Judgment. 

Change  of  Venue. — An  order  granting 
a  change  of  venue  is  not  final.  Juan  v. 
Ingoldsby,  6  Cal.  439;  Vance  v.  Hogue, 
35  Tex.  432;  Nounnan  v.  Aspinwall,  1 
Utah  140. 

Removal. —  An  order  removing  a 
cause  from  a  state  to  a  federal  court  is 
interlocutory.  Jackson  v.  Alabama,  etc. 
R.  Co.,  58  Miss.  648;  Jones  v.  Daven- 
port, 7  Coldw.  (Tenn.)  145.  Compare 
Rosenfeld  v.  Condict,  44  Tex.  464. 

Continuance. — An  order  of  contin- 
uance is  interlocutory.  Tinsley  v. 
Trimble,  35  Tex.  425;  Ambrouse  v. 
Keller,  22  Gratt.  (Va.)  769. 

On  Demurrer. — A  judgment  that  sim- 
ply sustains  or  overrules  a  demurrer  is 
not  final.  Barclay  v.  Spragins,  80  Ala. 
357;  Cohn  v.  Hamlet,  44  Ark.  344; 
Moraga  v.  Emeric,  4  Cal.  308;  Gates  v. 
Hayner,  22  Fla.  325;  Slagle  v.  Bodmer, 
58  Ind.  465;  Hayes  v.  Caldwell,  5  Gilm. 
(111.)  33;  Gage  v.  Eich,  56  111.  297; 
Gage  v.  Rohrbach,  56  111.  262;  Phelps 
v.  Fickes,  63  111.  201;  Turck  v.  Soule, 
55  Mich.  128;  Palmer  v.  Crane,  8  Mo. 
619;  Robinson  v.  County  Court,  32  Mo. 
428;  National  Banking  &  Ins.  Co.  v. 
Knaup,  55  .Mo.  154;  State  v.  Justices,  58 
Mo.  583;  Kirchner  v.  Wood,  48  Mich. 
199;  Miller  v.  Burlington  etc.  R.  Co., 
7  Neb.  227;  Elwell  v.  Johnson,  74  N. 
Y.  So;  Adams  v.  Fox,  27  N.  Y.  640; 
Paddock  v.  Springfield  etc.  Ins.  Co.,  12 
N.  Y.  591;  Ferris  v.  Aspinwall,  10  Abb. 
Pr..  N.  S.  (N.  Y.)  137;  Smith  v.  Cor- 
nell, S3  N.  Y.  Super  Ct.  234.  But 
judgment  entered  on  demurrer  which 
disposes  of  the  cause,  is  final.  Matter 
v.  Campbell,  71  Ind.  512;  Manufactur- 
ers' etc.  Bank  v.  Kiersted,  6  Daly  (N. 
Y.)  160.  See  also  Jones  v.  Craig,  127 
U.S.  213. 

Judgment  on  demurrer,  sustaining  a. 
plea  in  bar,  is  final.  Durkee  v.  Mayo, 
1  Aik.  (VU  129. 

Judgment  for  plaintiff  on  demurrer 
was  held  to  be  interlocutory,  where  it 
was  necessary  to  have  damages  assessed 
by  a  jurv.    Logan  v.  Jennings,  4  Rawle 

(Pa-)  255- 

A  judgment  sustaining  a  demurrer 
and  dismissing  a  case  as  to  some  de- 
fendants, but  not  as  to  others  who  did 
not  demur,  is  not  final.  Owens  v. 
Mitchell,  rj  Tex.  225. 

An  order  overruling  a  demurrer  to 
the  whole  bill  has  been  held  finaL 
Chappell  v .  Funk,  57  Md.  465;  Hecht 
v.  Colquhoun,  57  Md.  563. 

An  entry  of  judgment  to  the  effect 
«  C.  of  L. — 5 


that  "final  judgment  is  now  here  by  the 
court  rendered  for  the  said  defendants 
upon  the  demurrer  to  the  plaintiff's 
petition  heretofore  sustained  in  this 
court,"  in  a  case  where  after  the  de- 
murrer was  sustained  an  amended  pe- 
tition had  been  stricken  out  by  the 
court  on  motion  and  plaintiff  had  re- 
fused to  plead  further,  was  held  not  to 
be  a  final  judgment.  Hawkins  v.  Mas- 
sie.  62  Mo.  552. 

Quashing  Writs. — An  order  over- 
ruling a  motion  to  quash  a  writ  of  error 
coram  nobis  or  certiorari  is  not  final. 
Hersey  v.  Schaedel,  6  III.  App.  188; 
Bridendolph  v.  Zeller,  3  Md.  325. 

A  judgment  quashing  a  writ  of  scire 
facias  upon  a  forfeited  recognizance  is 
interlocutory.  State  v.  Vaughan,  14 
Ark.  424. 

Where  one  defendant  filed  a  plea  to 
which  plaintiff  replied  and  afterwards  a 
codefendant  moved  to  quash  the  origi- 
nal writ  of  summons,  which  was  done, 
and  judgment  "that  he  go  hence"  was 
rendered,  it  was  held  not  to  be  a  final 
judgment  in  favor  of  defendant  plead- 
ing. State  Bank  v.  Roddy,  15  Ark. 
401. 

Quashing  a  return  is  not  a  final  judg- 
ment from  which  an  appeal  will  lie. 
Wearen  v.  Smith,  80  Ky.  216. 

Rule  to  Bhow  Cause.— Where  after  the 
rendition  of  judgment  against  defend- 
ants they  obtain  a  rule  requiring  plain- 
tiff to  show  cause  why  the  fees  of  cer- 
tain witnesses  should  not  be  excluded 
from  costs  recovered  by  plaintiff  and 
this  rule  is  continued  to  the  next  term 
of  court  for  hearing,  the  judgment  is 
not  final.  Goodbread  v.  Wells,  4  Dev. 
&  B.  I..  (N.  Car.)  271. 

An  order  to  show  cause,  granted  as 
of  course,  is  not  appealable.  Thomp- 
son v.  Hazelton,  34  Minn.  12. 

Dismissal.  —  The  dismissal  .of  an 
action  is  ordinarily  a  final  judgment. 
Dowling  v.  Polack,  18  Cal.  625;  Leese 
v.  Sherwood,  21  Cal.  151 ;  Zoller  v. 
McDonald,  23  Cal.  136;  Bowie  v.  Kan- 
sas City,  51  Mo.  454;  Gill  v.  Jones,  57 
Miss.  367;  Scriven  v.  Hursh,  39  Mich. 
98;  Loomis  v.  Brown.  16  Barb.  (N.  Y.) 
325;  Shearman  v.  N.  Y.  Central  Mills, 
11"  How.  Pr.  (N.  Y.)  269:^08168  v. 
Coates,  1  Duer  (N.  Y.)  664;  Stoppen. 
bach  v.  Zohrlaut,  21  Wis.  385. 

The  overruling  of  a  motion  to  dis- 
miss is  not  a  final  judgment.  Davis  v. 
Yon,  43  Ala.  691. 

It  has  been  held  that  the  dismissal  ol 
an  action  of  replevin  is  not  a  final  judg- 
ment.  Branch  v.  Branch,  5  Fla.  447. 
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The  dismissal  of  a  petition  of  inter- 
vention was  held  final.  Stewart  v. 
State,  42  Tex.  242.  But  the  refusal  to 
permit  petitioners  to  intervene  was  held 
interlocutory.  Coburn  v.  Smart,  53 
Cal.  742;  Stich  v.  Dickinson,  18  Cal. 
608;  State  v.  Parish  Judge,  27  La.  An. 
1S4. 

An  order  vacating  a  previous  order  of 
dismissal  and  reinstating  the  cause  is 
not  final.  In  re  Studdart,  30  Minn. 
553- 

A  decree  that  "the  injunction  here- 
tofore issued  be  and  the  same  shall 
remain  in  full  force  until  the  further 
determination  of  this  cause"  is  not  final 
though  the  court  was  "of  opinion"  that 
the  suit  should  be  dismissed.  Moss  v. 
Ashbrooks,  15  Ark.  169. 

An  order  dismissing  part  only  of  a 
bill  is  not  fipal.  Mayor  v.  Lamb,  60 
Ga.  342. 

An  appeal  will  not  lie  from  an  order 
of  the  court  below  refusing  to  allow 
appellants  to  become  parties  defendant 
to  a  bill  in  chancery  filed  against  other 
parties,  there  being  no  final  decree  in 
the  case.  Young  v.  Matthiesen  & 
Hegeler  Zinc  Co.,  105  111.  26.  Compare 
Morse  v.  Stockman,  65  Wis.  36. 

An  order  overruling  a  motion  to  dis- 
miss for  want  of  jurisdiction  is  a  final 
order  from  which  an  appeal  lies.  Cur- 
ran  v.  Excelsior  Coal  Co.,  63  Iowa  94. 

An  entry  in  form  thus,  "the  court 
having  heard  the  same,  this  motion  was 
granted  and  the  action  dismissed  at 
plaintiff's  costs,"  is  not  deemed  a  final 
judgment.  Stevens  v.  Solid  Muldoon 
Printing  Co.,  7  Colo.  86. 

Vacating  Judgments. — An  order*  set- 
ting aside  a  judgment  by  default  and 
permitting  the  party  to  answer  is  inter- 
locutory. McCulloch  v.  Dodge,  8  Kan. 
476;  Brown  v.  Edgerton,  14  Neb.  453. 
See  alsQ  Kermeyer  v.  Kansas  etc.  R. 
Co.,  18  Kan.  215;  Pnjntis  v.  Rice,  2 
Dougl.  (Mich.)  297;  Owen  v.  Going,  7 
Colo.  83. 

An  order  refusing  to  set  aside  a  de- 
cree was  held  final.  Michigan  Ins.  Co. 
r.  Whittemore.  12  Mich.  31 1 ;  Steel  v. 
Haynes,  20  Neb.  316.  But  an  order  re- 
fusing to  set  aside  a  former  order  grant- 
ing a  new  trial  is  interlocutory.  Ilatch- 
ett  v.  Milner,  44  Ala.  224. 

A  judgment  in  a  proceeding  to  re- 
view a  former  judgment  was  held  to  be 
final.    Brown  t\  Keyser,  53  Ind.  83. 

An  order  vacating  a  previous  order 
dismissing  proceedings  in  insolvency, 
reinstating  the  petition,  and  fixing  a 
day  for  a  hearing,  is  not  a  final  order 


and  therefore  is  not  appealable.  In  re 
Studdart,  30  Minn.  553. 

A  judgment  in  an  action  to  vacate  or 
annul  the  judgment  of  another  court  is 
final.  Belt  v.  Davis,  1  Cal.  135;  Mc- 
Call  v.  Hitchcock,  7  Bush  (Ky.)  615. 

An  order  setting  aside  a  decree  con- 
firming a  judicial  sale  and  ordering  a 
resale  is  not  final.  Kingwood  Bank 
v.  Jarvis,  26  \V.  Va.  785. 

Judgments  and  decrees  setting  aside 
former  judgments  and  decrees,  but  or- 
dering no  new  trial  or  further  action, 
have  been  held  final.  Tabor  v.  Lorance, 
53  Ala.  543;  Bruce  v.  Strickland,  47  Ala. 
192;  Ex  parte  Morris,  44  Ala.  361. 

Compare  Higgins  v.  Brown,  5  Colo. 
345;  Walker  v.  Oliver,  63  111.  199; 
Spaulding  v.  Thompson,  12  Ind.  477; 
Wylie  v.  Johnston,  29  Md.  298. 

Judgments  or  orders  granting  new 
trials  are  interlocutory.  Lawson  i\ 
Moore,  44  Ala.  274;  Ex  parte  Sims,  44 
Ala.  248;  Broyles  v.  Maddox,  43  Ala. 
357;  White  v.  Harvey,  23  Ind.  55; 
House  v.  Wright,  22  Ind.  383;  Melcher 
v.  Freudenburg,  18  Ind.  1S0;  McDon- 
ough  v.  Nicholson,  46  Mo.  35;  Byers  v. 
Butterfield,  33  Mo.  376;  Artman  v.  West 
Point  Mfg.  Co.,  16  Neb.  572;  Houston 
v.  Starr,  12  Tex.  424;  Stewart  v.  Jones, 
9  Tex.  469. 

An  order  setting  aside  a  verdict  on 
the  issue  of  devisavit  vel  non  against 
the  validity  of  a  will  and  directing  a 
new  trial  is  not  a  final  order.  Tucker 
v.  Sandridge,  S2  Va.  532. 

Reversal. — A  judgment  of  an  appel- 
late court  reversing  the  judgment  of  an 
inferior  court  and  remanding  the  case 
for  further  proceedings  is  not  final. 
Smith  v.  Clayton.  25  Ark.  331;  Rogers 
v.  Traver,  115  111.  113;  Bali \  v.  Schaf- 
fer,  112  111.  341;  Phelps  v.  Dolan,  75 
111.  90;  Wright  v.  Smith',  76  111.  216; 
Buck  v.  Hamilton  Co.,  99.  111.  507; 
Helm  v.  Short,  7  Bush  (Ky  )  623;  Mu- 
tual Life  Ins.  Co.  v.  Anthony,  10;  N. 
Y.  57;  Bolles  v.  Stockman,  42  O.  St. 
445.  Compare  Tilford  v.  Ramsey,  43 
Mo.  410;  Strouse  1:  Drennan,  41  Mo. 
289;  Knglewood  etc.  R.  r>.  Chicago  etc. 
R.,  117  111.  611 

A  decree  affirmed  in  part  and  re- 
versed in  part,  without  any  direction  to 
the  court  below,  is  not  a  final  decree 
from  which  an  appeal  lies.  Interna- 
tional Bank  v.  Jenkins,  109  III.  219. 

Costs. — A  judgment  for  costs  merely 
is  interlocutory.  Evans  v.  Russell,  61 
Mo.  37;  Conn.  v.  Ferrec,  60  Mo.  17; 
Moran  v.  Plankinton,  53  Mo.  243; 
Couch  v.  Fisher,  49  Mo.  371;  Zahud  v. 
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Darling.  48  Mo.  557;  Preston  v.  Mis- 
souri ett.  Co..  48  Mo.  541;  Boggers  v. 
Cox.  48  Mo.  278;  Smarr  v.  McMaster, 
34  Mo.  204;  Young  v.  Stonebreaker,  33 
Mo.  117;  Higbee  v.  Bowers,  9  Mo.  354; 
Sprick  v.  Washington  Co.,  3  Neb.  253; 
Nichols  v.  Hall,  5  Neb.  194;  Patterson 
v.  Hall,  30  Tex.  464;  Eastham  v.  Sallar, 
60  Tex.  576;  Neyland  v.  White,  25  Tex. 
319;  Hancock  v.  Metz,  7  Tex.  177; 
Hawks  t'.  Thompson,  5  Tex.  6;  Warren 
v.  Shutnan,  5  Tex.  441;  Scott  v.  Burton, 
6  Tex.  322;  s.  c,  55  Am.  Dec.  782; 
Green  r.  Banks,  24  Tex.  522. 

A  judgment  for  costs  and  expenses 
in  favor  of  defendant,  where  the  suit 
had  been  dismissed  on  motion  and  exe- 
cution awarded,  was  held  final.  Flana- 
gan v.  Hutchinson,  47  Mo.  237.  See 
also  Herson  v.  Chicago  etc.  R.,  18  Mo. 

APP-439-       ■  ,  A 

A  judgment  "that  the  defendant  go 
hence  and  that  he  recover  his  costs"  etc. 
is  a  valid  final  judgment.  Rogers  v. 
Gosnell,  51  Mo.  460.  Compare  Fig- 
ures v.  Dunklin,  68  Tex.  644. 

A  decree  or  judgment  which  reserves 
the  question  of  costs  for  further  adju- 
dication is  not  final,  although  it  disposes 
of  the  matters  in  controversy  between 
the  parties.  Dickinson  v.  Codwise,  1 1 
Pai.  (N.  Y.)  191;  Williamson  v.  Field, 
2  Barb.  Ch.  (N.  Y.)  281;  Chittenden  v. 
Missionary  Society,  8  How.  Pr.  (N. 
Y.)  327;  Williams  v.  Field,  2  Wis.  421; 
s.  c,  60  Am.  Dec.  426;  Brighton  School 
District  v.  Kemen,  68  Wis.  246.  Corn- 
fare  McFarland  v.  Hall,  17  Tex.  676. 
See  also  Guardian  Savings  Bank  v. 
Reilly,  8  Mo.  App.  544;  Marshall  v. 
McPhillips,  79  Ala.  145. 

An  order  granting  a  new  trial  on 
condition  of  payment  of  costs  is  not 
final  in  the  sense  that  it  will  sustain  an 
appeal.  Tannenbaum  v.  Tankersly,  52 
Ala.  489. 

An  order  which  provides,  merely, 
that  the  cause  stand  over  until  the  next 
term,  plaintiff,  in  the  meantime,  to  tax 
the  costs,  and  the  action  to  be  dismissed 
if  defendant  pars  them  and  complies 
with  a  stipulation,  is  not  appealable. 
Sowards  v.  Stephens,  64  Wis.  5. 

The  decision  of  the  judge  of  the  trial 
court,  allowing  a  retaxation  of  costs,  is 
not  appealable.  Herrick  v.  Butler,  30 
Minn.  156;  Herrick  v.  Marotte,  30 
Minn.  159. 

Payment  of  Honey  Into  Court.  —  A 
judgment  directing  a  guardian  to  retain 
certain  moneys  until  the  further  order 
of  the  court  is  interlocutory.  Carswell 
v.  Spencer,  44  Ala.  204.   So  is  a  judg- 


ment or  order  directing  the  payment  of 
money  into  court,  but  reserving  for 
future  consideration  questions  arising 
thereon.  Williams  v.  Conroy,  52  Cal. 
414;  Dillon  v.  Conn.  Mut.  Life  Ins. 
Co.,  44  Md.  386;  Harris  v.  Hanser,  26 
W.  Va.  595;  see  also  Hamlett  v.  Simms, 
44  Ark.  141.  Compare  Slavonic  etc. 
Asso.  v,  Santa  Clara  County  Superior 
Court,  65  Cal.  500;  Louisiana  Bank  v. 
Whitney,  121  U.  S.  284.  But  a  judg- 
ment or  order  requiring  the  pay- 
ment of  money  into  court  and  pro- 
viding that  in  default  of  such  payment 
a  receiver  shall  be  appointed  or  exe- 
cution shall  issue  is  final.  Wabash  etc. 
Canal  v.  Beers,  1  Black.  (U.  S.)  54; 
Baldwin  v.  Foss,  14  Neb.  455. 

Executions. — A  judgment  or  order 
refusing  to  set  aside  an  execution  is 
final.  Wright  r.  Rogers,  26  Ind.  218; 
Scott  v .  Allen,  1  Tex.  508. 

An  order  directing  the  sheriff  to  pay 
to  defendant  the  money  made  by  a 
sale  of  his  property  under  execution 
was  held  to  be  final.  Slagel  ».  'Mur- 
dock,  65  Mo.  522. 

An  appeal  may  be  taken  from  an 
order  confirming  a  sheriff's  sale  on 
execution.    Dell  v.  Estes,  10  Oreg.  359. 

Nonsuit  and  Default. — A  judgment  of 
nonsuit  is  a  final  judgment.  Box  v. 
Bennett,  H.  Bla.  432;  Hitchins  v.  Hol- 
lingsworth, 7  Moore,  P.C.C.228;  Corn- 
ing Tunnel  Co.  v.  Pell,  4  Col.  184; 
Wood  v.  Coraan,  56  Ala.  283.  See 
also  Belt  v.  Davis,  i  Cal.  134. 

A  judgment  by  default  is  final.  Hal- 
lock  v.  Jaudin,  34  Cal.  167. 

In  Attachment. — Judgments  and  or- 
ders overruling  motions  to  dissolve 
attachments  are  interlocutory  Harrison 
v.  Thurston,  11  Fla.  307;  Overby  v. 
Gay,  17  B.  Mon.  (Ky.)  144;  Talbot  v. 
Pierce,  17  B.  Mon.  (Ky.)  158;  Hanson 
v.  Bowyer,  4  Met.  (Ky.)  108;  Baldwin 
v.  Wright,  3  Gill  (Md.)  241;  Snavelv  v . 
Abbott  Buggy  Co.,  36  Kan.  106;  Wil- 
son v.  Shepherd,  15  Neb.  15. 

A  decree  in  an  attachment  proceeding 
fixing  the  amounts  due  the  several  com- 
plainants and  ordering  a  sale  is  final. 
Gill  v.  Creed,  3  Coldw.  (Tenn.)  295. 

Judgments  and  orders  dissolving  at- 
tachments are  interlocutory.  Cutter  v. 
Gumberts,  8  Ark.  449;  Woodruff  v.  Rose, 
43  Ala.  382;  Bray  v.  Laird,  44  Ala.  295; 
Wearen  v.  Smith,  80  Ky.  216;  Butcher 
v.  Taylor,  18  Kan.  558;  Abbott  v.  Zeig- 
ler,  9  Ind.  511;  Jacobi  v.  Schloss,  7 
Coldw.  (Tenn.)  385.  Compare  Bruce  v. 
Conyers,  54  Ga.  678;  Sutherlin  v.  Un- 
derwriter's Agency,  53  Ga.  442. 
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A  judgment  giving  to  one  creditor 
priority  as  to  the  attached  fund  without 
distributing  it  or  giving  other  relief 
is  interlocutory.  Hanson  v.  Bowyer,  4 
Met.  (Ky.)  108. 

An  order  discharging  a  garnishee  has 
been  held  to  be  final.  Bebb  v.  Preston, 
1  Iowa  460.  See  also  Kayser  v.  Bauer, 
5  Kan.  202. 

An  order  refusing  the  garnishee  an 
allowance"for  answering,  upon  the  dis- 
missal of  the  garnishment  proceeding, 
is  a  final  order  from  which  an  appeal 
will  lie.  Ellison  v.  Ralston,  19  Mo. 
App-  537- 

Divorce  and  Alimony. — A  decree  of 
divorce  is  final,  although  the  questions 
of  alimony  and  custody  of  children  are 
reserved  for  future  consideration.  Waite 
f.  Waite,  18  111.  App.  334.  Compare 
Lake  v.  King,  16  Nev.  215. 

An  appeal  does  not  lie  from  an  order 
awarding  alimony  pendente  lite  in  a 
divorce  suit.  Aspinwall  v.  Aspinwall, 
18  Neb.  463.  Compare  Sharon  v.  Sharon, 
67  Cal.  185;  Daniels  v.  Daniels,  9  Colo. 
133. 

A  decree  dismissing  a  bill  for  divorce 
and  providing  for  separate  maintenance 
is  a  final  decree.  Hunter  v.  Hunter,  7 
111.  App.  253. 

Eminent  Domain  Proceedings. — The 
decision  of  the  court  upon  the  report  of 
the  commissioners  in  proceedings  to 
condemn  land  is  a  final  judgment  where 
it  settles  the  merits  of  the  matter.  Phil- 
lips v.  Pease,  39  Cal.  582;  Sacramento 
etc.  R.  v.  Harlan,  24  Cal.  334;  Skinner 
v.  Lakeview  Ave.  Co.,  57  111.  151;  Wis- 
consin Cent.  R.  v.  Cornell  University, 
49  Wis.  162.  Compare  Pack  v.  Chesa- 
peake etc.  Rd.,  s  W.  Va.  118. 

An  order  appointing  commissioners  in 
condemnation  proceedings  is  appealable 
in  Minnesota.  In  re  St.  Paul  etc.  Ry., 
34  Minn.  227.  Compare  Hendrick  v. 
Carolina  Cent.  R.  Co-  98  N.  Car.  431. 

Execution,  Administration,  etc. — A 
judgment  against  an  administrator  in 
the  usual  form,  except  that  he  was  given 
until  the  end  of  the  term  to  make  addi- 
tional showing  that  he  had  paid  the 
money  for  which  it  was  rendered,  was 
held  to  be  final.  Harmon  v.  Bynum, 
40  Tex.  324. 

A  judgment  against  an  administrator 
in  the  usual  form,  except  that  it  was  "to 
be  released  on  the  payment  of  such 
sum  as  M  shall  say  is  due  and  costs" 
was  held  final.  Turner  v.  Plowden,  5 
Gill  &  J.  (Md.)  52;  s.  c,  23  Am.  Dec. 
59°-  . 

A  judgment  approving  or  disapprov- 


ing the  sale  of  lands  by  administrators, 
guardians,  etc.,  is  final.  Tutt  v.  Boyer,  51 
Mo.  425;  McVey  v.  McVey,  51  Mo. 
406.  But  an  order  granting  leave  to  sell 
has  been  held  to  be  interlocutory.  Love 
v .  Mikals,  12  Ind.  439;  Staley  v.  Dor- 
set, 1 1  Ind.  367.  Compare  Robinson's 
Appeal,  62  Pa.  St.  213;  Hess'  Appeal, 

1  Watts  (Pa.)  255. 

A  decree  which  finds  the  amount  due 
each  distributee  of  an  estate  and  awards 
execution  is  final.  Stovall  v.  Banks.  10 
Wall.  (U.  S.)  583.  But  an  order  setting 
aside  a  decree  of  distribution  is  not. 
Wood  v.  Wood,  51  Ind.  141. 

A  decree  allowing  a  widow  certain 
claims  on  her  petition,  but  continuing 
others,  is  interlocutory.  Bond  r.  Marx, 

S3  Ala-  '77- 

An  order  which,  in  effect,  rejects  a 
guardian's  report  and  directs  him  to 
make  another  report,  is  not  a  final  order 
such  as  may  be  the  subject  of  an  appeal. 
Pfeiffer  v.  Crane.  89  Ind.  485. 

Partition. — A  judgment  determining 
the  rights  of  parties  to  land,  and  ap- 
pointing commissioners  to  make  parti- 
tion, is  a  final  judgment  from  which  an 
appeal  may  be  ta~ken.  White  v.  Mitch- 
ell, 60  Tex.  164.  See  also  Williams  v. 
Wells,  62  Iowa  740. 

An  order  of  sale  in  a  partition  suit  is 
not  a  final  judgment  from  which  appeal 
lies.  Turpin  v.  Turpin,  88  Mo."  337; 
Fredericks  v.  Davis,  6  Mont.  457;  Caw- 
thon  v.  Searcy,  12  Lea  (Tenn.)  649. 
Compare  Fleenor  v.  Driskill,g7  Ind.  27. 

A  decree  of  confirmation  in  partition 
proceedings  entered  upon  the  return  of 
the  inquest  is  final  and  appealable. 
Christy's  Appeal,  1 10  Pa.  St.  538. 

Foreclosure. — See  also  Decrees,  vol. 
5>  P-  374-  377. 38S-  A  decree  of  foreclos- 
ure which  does  not  find  the  amount  due 
nor  order  a  sale  is  not  final.  Grant  v. 
Phoenix  Ins.  Co.,  106  U.  S.  429;  Bur- 
lington etc.  R.  v.  Simmons,  123  U.  S. 
S2- 

A  decree  of  foreclosure,  while  gener- 
ally final,  mav  be  interlocutory.  Morris 
v.  Morris,  5  Mich.  171 ;  Allen  v.  Belches, 

2  Hen.  &  M.  ( Va.)  595;  Ellzey  v.  Lane, 
a  Hen.  St.  M.  (Va.)  589;  William  and 
Mary  College  v.  Hodgson,  2  Hen.  & 
Minn.  (Va.)  557. 

A  decree  appointing  a  receiver  in  a 
foreclosure  suit  is  interlocutory.  Farson 
v.  Gorham,  117  111.  137. 

An  order  requiring  the  6ale  of  land  in 
a  proceeding  to  enforce  a  vendor's  lien 
is  not  a  final  order  from  which  an  ap- 
peal lies  as  of  right.  Gibson  v.  Widener, 
85  Tenn.  16. 
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Injunctions. — See  Decrees,  vol  5, 

PP-  372-  374- 

An  appeal  lies  from  an  assessment  of 
damages  on  an  injunction  bond  after  the 
dissolution  of  a  temporary  injunction, 
although  the  case  be  still  pending. 
Witthaus  v.  Washington  Savings  Bank, 
18  Mo.  App.  181. 

Receiver*. — See  Decrees,  vol.  5,  p. 
374- 

Felgned  Issues. — An  order  directing 
an  issue  out  of  chancery  is  interlocutory. 
McCarter's  Appeal,  78  Pa.  St.  401.  And 
a  judgment  rendered  on  a  feigned  issue 
so  directed  is  interlocutory.  Woodsidev. 
Woodside,  21  III.  207. 

Reference  to  Master. — See  Decrees, 
vol.  5,  p.  372,  374.  A  judgment  which 
contains  a  provision  for  certain  matters 
and  reserves  all  further  questions  and 
directions  until  the  coming  in  of  the  re- 
port of  the  referee  is  not  final.  Harris  v. 
Clark,  4  How.  Pr.  (N.  Y.)  78. 

A  decree  which  sustains  certain  ex- 
ceptions to  a  commissioner's  report  and 
re-commits  the  cause  to  the  same  or 
another  commissioner,  is  not  appealable. 
Hooper  v.  Hooper,  29  W.  Va.  276.  See 
also  Leak  v.  Covington,  95  N.  Car.  193. 

Partnerships. — See  Decrees,  vol.  5, 

PP-  373>  374'  377- 

Other  Illustrations. — Judgment  for 
plaintiff  which  has  been  arrested  on  mo- 
tion is  not  final.  Garesche  v.  Emerson, 
31  Mo.  258. 

An  order  refusing  to  enter  judgment 
is  not  final.  Dudley  v.  Farris,  79  Ala. 
187;  Bradford  v.  Erant,  1  N.  Mex.  579; 
Manlove  v.  Thrift,  5  Munf.  (Va.)  493; 
Clement  v.  Foster  (N.  Car.).  6  S.  E. 
Rep.  186.  Nor  is  an  order  for  judg- 
ment. Macneyin  v.  Macnevin,  65  Cal. 
186;  Dale  v.  Copple,  53  Mo.  321. 

Judgment  on  plea  in  abatement  is  in- 
terlocutory. Davis  v.  Perry,  46  Mo. 
449- 

An  order  substituting  a  party  plain- 
tiff is  not  final.  Welsh  v.  Allen,  54  Cal. 
211. 

A  judgment  in  the  usual  form  for 
damages  and  costs  is  final,  although  a 
memorandum  is  attached  thereto  to  the 
effect  that  it  is  "to  be  released  on  pay- 
ment of  such  sum  as  M  shall  say  is  due 
and  costs."  Turner  v.  Plowden,  5  Gill 
&  J.  (Md.)  52;  s.c,  23  Am.  Dec.  596. 

A  judgment  that  a  party  is  not  to 
pay  a  sum  of  money  adjudged  against 
him  "until  further  ordered"  is  not  final. 
Tinly  v.  Martin,  80  Ky.  463. 

Judgment  de  retoruo  habendo  for  de- 
fendant in  replevin  and  an  order  for  a 
"writ  of  enquiry  to  assess  damages  is 
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interlocutory.  •  Bailey  v.  Ralph,  4  Ark. 
i9«- 

Judgment  for  plaintiff  in  ejectment, 
that  he  "should  have  judgment  entered 
and  stand  as  against  the  said  defend- 
ant, and  that  the  plaintiff  recover  of  and 
from  the  defendant  his  costs  herein 
taxed  at  %  — ",  was  held  to  be  no  proper 
final  judgment.  Meglemere  v.  Bell, 
14  Neb.  377. 

A  decree  for  the  conveyance  of  lands 
and  appointing  commissioners  to  con- 
vey is  final.  Lame  v.  Larne,  2  Litt. 
(Ky.)  258.  See  also  Watson  v.  Thomas, 
Lit.  Sel.  Cas.  (Ky.)  248. 

Judgment  of  quod  computet  In  an  ac- 
tion of  account  render  is  not  final. 
Beitler  v,  Zeigler,  t  Pen.  &  W.  (Pa.) 
135. 

An  order  granting  or  denying  a  rule 
of  survey  in  trespass  to  try  titles  is  not 
final.  Huggins  v.  Brewer,  2  Bail.  (S. 
Car.)  25. 

Judgment  that  plaintiff  in  an  action 
for  dower  should  be  endowed  of  a  cer- 
tain interest  in  certain  real  estate  and 
should  have  execution  to  recover  her 
costs  in  the  suit  was  held  not  to  be 
final.    Strickler  v.  Tracy,  66  Mo.  465. 

Judgment  that  defendant  in  a  statutory 
action  to  quiet  title  should  bring  suit 
within  a  time  named  or  be  forever 
barred  was  held  to  be  final.  Bredell  v. 
Alexander,  8  Mo.  App.  no. 

A  judgment  of  revivor  which  did  not 
provide  for  the  issuance  of  execution 
was  held  to  be  interlocutory.  Fitzger- 
ald v.  Evans,  53  Tex.  461. 

A  judgment  on  scire  facias  pr6- 
ceedings.  for  the  substitution  of  parties 
is  not  final.  Bossier  v.  Johns,  2  Pen. 
&  W.  (Pa.)  331.  See  also  Welsh  v.  Al- 
len, 54  Cal.  211. 

The  decision  of  the  court  as  to  who 
shall  control  a  suit  brought  by  one  for 
another's  benefit  has  been  held  to  be  a 
final  order.  May  v.  Hardin,  13  B.  Mon. 
(Ky.)  344- 

The  overruling  of  a  motion  to  ap- 
point counsel  to  prosecute  charges 
against  an  attorney,  looking  to  his  dis- 
barment, is  not  a  final  and  appealable 
order.  Byington  v.  Moore,  70  Iowa 
206. 

An  order  requiring  the  assignee  in 
insolvency  proceedings  to  account  is 
not  final.  Rosenthal  v.  Levy,  73  Cal.  9. 

An  order  upon  a  writ  of  habeas 
corpus  is  not  final.  Ex  parte  Thomp- 
son, 93  111.  89;  Hammond  v.  People, 
32  111.  446;  Napier  v.  People,  9  111. 

App.  5*3-  , 
Judgment  for  a  writ  of  mandamus  to 
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Praotlce  in  Entering.  JUDGMENTS.  In  General. 

final  unless  it  fixes  the  amount,  duration  and  place  of  punish- 
ment.1 

Under  the  code  the  definition  of  the  word  order  includes  what 
were  formerly  known  as  interlocutory  judgments.* 

III.  Pkactice  IK  Enteeikg  Judgments3 — 1.  In  General. — All 
judgments  must  be  reduced  to  writing.4  A  judgment  is  not  ad- 
missible in  evidence  until  it  has  been  entered  in  the  judgment 


compel  county  commissioners  to  select 
a  county  seat  site  is  final.  State  v.  Sut- 
terfield,  54  Mo.  391. 

An  order  refusing  a  writ  of  mandate 
is  a  final  and  therefore  appealable 
order.  People  v.  Thompson,  66  Cal. 
39»- 

The  judge's  decision  on  a  petition  for 
recordari  as  a  substitute  for  an  appeal 
is  final.  Barnes  v.  Easton,  98  N.  Car. 
116. 

An  appeal  does  not  lie  from  an  order 
allowing  an  appeal  from  a  justice  of  the 
peace  to  be  docketed  after  the  time 
allowed  by  the  statute  has  expired. 
West  v .  Reynolds,  94  N.  Car.  333. 

Orders  to  settle,  amend,  or  sustain- 
ing the  statement  on  a  motion  for  a 
new  trial  are  not  final.  Ketchum  v. 
Crippen,  31  Cal.  365;  Leflfingwell  v. 
Griffing,  28  Cal.  192;  De  Barry  v. 
Lampert,  10  Cal.  503. 

Orders  striking  a  cause  or  petition 
from  the  docket  have  been  held  to  be 
final.  Hemphill  v.  Collins,  117  III.  396; 
Pearce  v.  McClanahan,  50  Mo.  267; 
Miller  v.  Richardson,  1  Mo.  310;  Mc- 
Mann  v.  Westcott,  47  Mich.  177;  Web- 
ster v.  Hitchcock,  11  Mich.  56.  Corn- 
fare  Owen  v.  McCormick,  5  Mont. 
255- 

An  order  requiring  plaintiff  to  elect 
which  of  two  causes  of  action  he  will 
prosecute  is  not  final.  Jones  v.  John- 
son, 10  Bush  (Ky.)  649. 

An  appeal  does  not  lie  from  an  order 
refusing  to  allow  an  amendment  to  a 
complaint.  Owen  v.  McCormick,  5 
Mont.  255. 

An  appeal  will  not  lie  from  an  order 
requiring  the  defendant  to  answer  be- 
fore a  certain  day,  such  order  not  being 
final.  Dennison  v.  Wantz,  61  Md. 
143- 

1.  Freeman  on  Judg.  (3rd  ed.),  §  21  a; 
Auschincks  v.  State,  43  Tex.  587;  May- 
field  v.  State,  40  Tex.  289;  Fulcher  v. 
State,  38  Tex.  505. 

In  Criminal  Cases. — An  order  over- 
ruling a  demurrer  to  an  indictment  is 
not  final.  People  v.  Hall,  45  Cal.  253. 
Nor  is  an  order    sustaining   a  de- 


murrer to  defendant's  plea  of  autrefois 
acquit.  State  v.  Horneman,  16  Kan. 
452- 

An  order  sustaining  a  demurrer  to 
an  indictment  has  been  held  to  be  inter- 
locutory where  no  formal  judgment  was 
entered.  State  v.  Mullix,  53  Mo.  355; 
State  v.  Love,  52  Mo.  106;  State  v. 
Gregory,  38  Mo.  501 ;  State  v.  Martin- 
dale,  52  Mo.  31.  Compare  People  v. 
Ah  Own,  39  Cal.  604*  Com.  v.  Camp- 
bell, 5  Bush  (Ky.)  311. 

An  order  sustaining  exceptions  to  an 
indictment,  but  not  disposing  of  the 
case,  is  interlocutory.  State  v.  Thorn- 
ton, 32  Tex.  104. 

An  order  sustaining  a  demurrer  to 
an  indictment  as  not  charging  a  felony 
but  leaving  the  case  for  trial  upon  the 
indictment  as  charging  an  assault  is 
not  final.  People  v.  Martin,  47  Cal. 
112. 

A  judgment  or  order  after  verdict  to 
the  effect  that  "therefore  it  is  consid- 
ered by  the  court  that  the  defendant  is 
guilty  as  found  by  the  jury,"  which 
commits  him  to  jail  to  await  sentence, 
is  interlocutory.  Choate  v.  State,  2 
Tex.  App.  302;  Trimble  v.  State,  2  Tex. 
App.  303. 

A  judgment  of  an  appellate .  court 
remanding  the  case  for  trial  on  the 
merits  is  not  final.  Rankin  v.  State,  11 
Wall.  (U.  S.)  380. 

An  order  quashing  an  indictment, 
discharging  defendant,  etc.,  is  final. 
State  v .  Logan,  1  Nev.  509. 

An  order  upon  a  nolle  prosequi  which 
recites  that  defendant  will  not  be  fur- 
ther prosecuted  is  final.  State  v.  Mor- 
gan, 33  Md.  44. 

2.  Freeman  on  Judg.,      14.  15. 

3.  Practice  In  Entering  Decrees. — See 
Decrees,  vol.  5,  pp.  378,  379.  See 
also  Justice  op  the  Peace,  for  de- 
cisions as  to  the  judgments  of  these 
magistrates. 

4.  Davidson  z:  Murphy,  13  Conn. 
213;  Meeker  z:  Van  Rensselaer,  15 
Wend.  (X.  Y.)  397;  Jones  v.  Walker, 
5  Yerg.  (Tenn.)  427;  Bokeri'.  Bronson, 
S  Blatchf.  (U.  S.)  5. 
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book,1  but  it  is,  nevertheless,  valid  before  such  entry.*  The  fail- 
ure of  the  judge  to  sign  a  judgment,  where  he  is  required  to  do 
so  by  statute,  has  been  held  to  render  the  judgment  void  ;3  but 
generally  such  an  omission  does  not  invalidate  the  judgment.4 
Where  the  pleadings  are  lost,  judgment  should  not  be  rendered 
until  they  shall  have  been  restored.6  The  judgment  must  be 
sustained  by  the  pleadings.6 

Tharpef.  Crumpler,  63  Ga.  273;  Childs 
v .  McChesney,  20  Iowa  431;  Traer  v. 
Whitman,  56  Iowa  443;  Cathcart  v. 
Peck,  11  Minn.  45;  Rollins  v.  Henry, 
78  N.  Car.  342;  Keener  v.  Goodson,  89 
N.  Car.  273;  Cannon  v.  Hemphill,  7  Tex. 
184;  Baker  v.  Baker,  51  Wis.  538. 

A  judgment  signed  by  the  judge 
after  term  time  by  consent  of  the 
parties  is  not  irregular.  Shackelford  v. 
Miller,  91  N.  Car.  181. 

Where  there  is  no  law  requiring  the 
signature  of  a  justice  of  the  peace  to  a 
judgment  entered  by  him  on  his  docket, 
his  signature  by  initials  to  a  judgment 
does  not  avoid  it.  Gunn  v.  Tackett,  67 
Ga.  725. 

In  Nevj  fork,  it  is  only  where  an 
interlocutory  judgment  is  rendered, 
with  a  direction  that  a  final  judgment 
be  settled  by  the  court  or  referee, 
that  the  signature  of  the  judge  or 
referee  to  the  final  judgment  is  required. 
Clapp  v.  Hawley,  97  N.  Y.  610. 

Where  the  statute  requires  judg- 
ments to  be  signed,  they  should  ordi- 
narily be  signed  in  open  court.  Branch 
v.  Walker,  92  N.  Car.  87;  Foley  v. 
Blank,  92  N.  Car.  476. 

5.  Grimison  v.  Russell,  11  Neb.  469. 
See  also  Halliburton  v.  Jackson,  11  Lea 
(Tenn.)  471.  See  also  Freeman  on 
Judgments  (3rd  ed.),  $  89. 

6.  Silvev  v.  Neary,  59  Cal.  97;  Rosen- 
kranz  v.  Wagner,  62  Cal.  151;  Ash- 
brook  v.  Roberts,  82  Ky.  298;  Flores  v. 
Smith,  66  Tex.  115;  Wisconsin  etc.  Co. 
v.  Plumer,  49  Wis.  666.  But  see  Searle 
v.  Whipperman,  79  Ind.  424;  Barton  v. 
Gray,  57  Mich.  622. 

m  In  Excess  of  Sum  Claimed. — A  judg- 
ment for  taxes  based  on  a  constructive 
service  and  in  excess  of  the  sum  asked 
for  in  the  petition,  is  erroneous  on  the 
face  of  the  record.  State  v.  Snyder,  87 
Mo.  683.  See  also  St.  Louis  etc.  R. 
v.  Armstrong,  25  Kan.  561. 

A  declaration  setting  out  a  demand 
for  $183.33,  based  on  a  promissory  note, 
could  not  be  the  basis  of  a  judgment  for 
$366.66,  although  defendants  confessed 
judgment  for  the  latter  amount.  Lester 
v.  Cloud,  67  Ga.  770. 
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1.  Hall  v.  Hudson,  20  Ala.  2S4; 
Smith  v.  Steel,  81  Mo.  455. 

The  clerk  should  enter  all  judgments, 
though  made  in  writing  and  filed. 
Plank  Road  Co.  v.  Thatcher,  6  How. 
Pr.  (N.  Y.)  226.  It  is  not  necessary, 
however,  nor  the  general  practice,  to 
formally  enter  all  judgments  before  the 
close  of  the  term.  See  Osborne  v. 
Toomer,  6  Jones  L.  (N.  Car.)  440; 
Sieber  p.  Frink,  7  Col.  148;  Phelan  v. 
Ganebin,  5  Col.  14.  46;  Itiffr.  Arnott,  31 
Kan.  672;  Manitowoc  Co.  Supervisors 
v.  Sullivan,  51  Wis.  115. 

8.  The  judgment  is  what  is  ordered 
to  be  entered.  Davis  v  Shaver,  1  Phill. 
(X.  Car.)  18;  Baker  v.  Baker,  51  Wis. 
538.  Compare  Knapp  v.  Roche,  82  N. 
V.366. 

The  entry  of  the  judgment  is  merely 
a  ministerial  act.  Matthews  v.  Hough- 
ton, 11  Me.  377;  Fish  v.  Emerson,  44 
X.  Y.  376;  Sieber  v.  Frink,  7  Colo.  148. 

A  judgment  drawn  up  as  it  is  in- 
tended to  be  entered,  signed  and  filed 
among  the  papers  in  the  case,  is  the 
court's  judgment  of  that  time;  and  the 
time  within  which  an  appeal  may  be 
taken  commences  to  run  at  once, 
though  the  judgment  is  not  formally 
entered  until  afterwards.  Casement  v. 
Ringgold,  28  Cal.  335;  McMillan  v. 
Richards,  12  Cal.  467;  Gray  v.  Palmer, 
28  Cal.  416;  Genella  v.  Relzea,  32  Cal. 
159;  Kehoe  *.  Blethen,  10  Nev.  445. 
See  also  In  re  Barnes,  10  Ben.  (U.  S.) 
79.   Compare  Case  v.  Plato,  54  Iowa  64. 

But  in  Mississippi,  a  judgment  in  a 
case  taken  under  advisement,  signed  by 
the  judge,  accompanied  by  his  written 
opinion  and  deposited  with  the  clerk  of 
the  court  in  vacation,  is  a  nullity,  which 
'  cannot,  after  the  judge's  death,  be 
made  binding  by  its  mere  entry  under 
direction  of  his  successor.  Wilson  v. 
Rodewald,  61  Miss.  228. 

S  Mitchell  v.  St.  John,  98  Ind.  598; 
Galbraith  v.  Sidener,  28  Ind.  142;  Ray- 
mond v.  Smith,  1  Met.  (Ky.)  65;  Saloy 
-•.  Collins,  30  La.  An.  63;  State  v. 
Jumel,  30  La.  An.  421;  Hatch  v.  Arn- 
ault. 3  La.  An.  482. 

4.  Huckaby  v.  Sasser,  69  Ga.  603; 
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And  generally  a  judgment  cannot  be 
rendered  in  excess  of  the  amount  named 
in  the  petition  or  declaration.  Horton 
v.  St.  Louis  etc.  R  .  83  Mo.  541;  Poul- 
son  v .  Collier,  18  Mo.  App.'  583;  Pen- 
dergrast  v.  Hodge,  21  Mo.  App.  138; 
Wilbur  v.  Maynard,  6  Col.  483;  Cla- 
veries' Succ,  34  La.  An.  1122;  Frazier 
v.  Woodward,  61  Tex.  440. 

It  is  error  to  render  judgment  in  an 
action  of  trespass  to  try  title  for  land,  a 
portion  of  which  is  not  embraced  in  the 
description  given  in  the  pleadings  of  the 
land  in  controversy.  Throckmorton  v. 
Davenport,  55  Tex.  236. 

In  suits  on  penal  bonds  with  col- 
lateral conditions,  judgment  should  not 
be  entered  for  more  than  the  penalty  of 
the  bond.  Showier  v.  Freeman, 81  Mo. 
54°- 

A  court  which  administers  relief  as  a 
court  of  equity  wiK  administer  the  ap- 
propriate remedy,  though  it  may  not  be 
in  response  to  the  specific  prayer  for  re- 
lief. Dempsey  v.  Rhodes,  93  N.  Car. 
120. 

Where  service  has  been  had  so  as  to 
warrant  a  general  judgment  in  an  at- 
tachment suit,  it  need  not  follow  the 
attachment  and  may  be  rendered  al- 
though the  attachment  may  fall  by 
reason  of  irregularities.  Bruce  v.  Low- 
man  Gold  etc.  Min.  Co.,  64  Ga.  769. 

It  was  field  that  a  judgment  in  favor 
of  F  &  R  could  not  be  rendered  when 
the  cause  of  action  was  stated  to  be  in 
favor  of  F,  R  &  Co.  Cantrell  v.  Fow- 
ler, 24^  S.  Car.  424. 

A  judgment  rendered  in  favor  of 
parties  not  mentioned  as  parties  in  the 
pleadings  is  error.  Bell  v.  Vanzandt, 
54  Tex.  150. 

A  judgment  on  the  pleadings  is  not 
authorized  if  the  answer  deny  the  ma- 
terial allegations  of  the  complaint, 
although  in  a  special  defence  separately 
stated  the  allegations  formerly  denied 
are  admitted.  Bolto  v.  Vandament,  67 
Cal.  332. 

Where  the  record  fails  to  show  the 
filing  of  a  replication  to  a  special  plea, 
a  trial  and  judgment  in  the  absence  of 
the  defendant  and  his  attorney  will  be 
irregular  and  erroneous.  Blake  v.  Mil- 
ler, 118  111.  500.  But  not  so  in  all  cases 
if  parties  are  present  and  proceed  to 
trial  and  verdict.  Imperial  Fire  Ins. 
Co.  v.  Shimer,  96  111.  580. 

Where  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action,  a  finding  "that  the  allegations  of 
the  complaint  are  true,"  is  not  sufficient 
to  support  a  judgment  for  the  plaintiff. 


Kundson  v.  Curley,  30  Minn.  433.  See 
also   Rosenkranz  v.  Wagner,  62  Cal. 

Verdict. — Judgment  should  not  be 
entered  on  a  verdict  or  findings  which 
leave  part  of  the  issues  undisposed  of. 
Southern  Pac.  R.  v.  Crampton,  63  Cal. 
S37;  Murphy  v.  Bennett.  68  Cal.  528; 
Du  Prat  v.  James,  61  Cal.  361.  Corn- 
fare  Dbty  v.  Sumner,  12  Neb.  278. 

Nor  upon  a  verdict  not  sustained  by 
the  pleadings.  State  v.  Shum,  42  N.  j. 
L.  138;  Burnett  v.  Harrington,  58  Tex. 
3S9- 

When,  under  the  provisions  of  a  stat- 
ute, the  court  shall  have  instructed  the 
jury  that  if  they  render  a  general  ver- 
dict to  find  upon  particular  questions  of 
fact,  stating  the  same  in  writing,  and  di- 
recting a  written  finding  thereon,  the 
jury  shall  fail  to  agree  to  a  finding  upon 
the  whole  or  a  part  of  such  questions, 
but  shall  find  a  general  verdict,  it  is 
error  on  the  part  of  said  court— over 
the  objection  of  the  defendant,  against 
whom  is  the  said  general  verdict — to  re- 
ceive such  verdict,  and  judgment  there- 
on will  be  reversed.  Doom  v.  Walker, 
15  Neb.  339. 

Judgment  may  be  entered  on  special 
findings  where  there  is  no  general  ver- 
dict. Bixby  v.  Wilkinson,  27  Minn. 
262.  But  not  where  the  special  findings 
cover  only  a  part  of  the  material  issues. 
Hodges  v.  Easton,  106  U.  S.  408. 

A  judgment  may  be  rendered  on  facts 
specially  found,  notwithstanding  the 
general  verdict,  only  when  such  facts 
are  consistent  with  each  other,  and  so 
inconsistent  with  the  general  verdict  as 
to  be  irreconcilable  by  any  legitimate 
evidence.  Carver  v.  Leedy,  80  Ind.  335. 

A  judgment  for  one  cent  damages 
will  not  be  reversed,  because  entered 
upon  a  special  verdict  in  favor  of  the 
plaintiff  for  "nominal  damages,"  if  in 
other  respects  proper.  Davidson  v. 
Devine,  70  Cal.  519. 

In  an  action  in  the  name  of  the  peo- 
ple against  a  telegraph  company  for  un- 
lawfully maintaining  poles  in  a  public 
street,  a  judgment  declaring  the  poles  a 
public  nuisance  and  requiring  their  re- 
moval cannot  be  entered  on  a  verdict 
for  six  cents  damages.  People  v.  Metro- 
politan Telephone  etc.  Co.,  31  Hun  (N. 
Y.)  S96. 

Where  under  the  practice  established 
in  Utak,  issues  are  tried  by  the  court, 
its  findings  of  fact  should  be  announced 
and  filed  before  the  entry  of  the  judg- 
ment. Kahn  v.  Central  "Smelting  Co., 
102  U.  S.  641. 
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At  common  law,  where  the  date1  of  a  judgment  did  not  appear,, 
it  was  presumed  to  have  been  entered  as  of  the  first  day  of  the 
term  at  which  it  was  rendered,*  but  in  some  States  the  pre- 
sumption in  such  cases  is  that  the  judgment  was  entered  the  last 
day  of  the  term.8  In  some  States  judgment  cannot  be  ordered 
in  vacation.4    A  judgment  must  show  the  nature  of  the  relief 

Where  plaintiff's  recovery  is  for  an  See  also  Dowden  v.  Wilson,  108  Ill- 
amount  so  small  as  to  entitle  defendant  257. 

to  costs  for  a  greater  amount,  there  An  agreement  that  a  case  shall  be- 

should  be  but  one  judgment;  and  the  heard  in  vacation  and  fixing  the  limit 

fact  that  thus  the  plaintiff's  attorneys  of  the  time  for  taking  testimony,  does  / 

will  be  prejudiced  is  of  no  consequence,  not  constitute  a  submission  of  the  case 

Warden  v.  Frost,  35  Hun  (N.  Y.)  141.  which  will  authorize  the  entry  of  judg- 

Where  the  statute  provides  that  the  ment  by  the  judge  after  the  expiration 

jury  must  assess  the  amount  of  the  re-  of  such  time  without  the  knowledge  of 

covery,  which  it  fails  to  do,  there  is  no  one  of  the  parties  or  his  counsel  artd 

authority  for  the  rendition  by  the  court  while  a  portion  of  his  evidence  has  not 

of  judgment  for  any  particular  sum.  in  fact  been  taken.   Cate  r.  Gilman„ 

Bowers  v.  Rice,  19  Neb.  576.  54  Iowa  576. 

Where  the  judgment  is  not  author-  The  fact  that  the  court  adjourned  to. 

tzed  byr  the  pleadings  alone,  it  should  a  particular  day  and  hour,  but  opened 

conform  to  the  verdict.    Nordyke  v.  on  the  day  named  by  proclamation  and  ■ 

Dickson,  76  Ind.  188;  Eason  v.  Miller,  entered  a  judgment  at  an  hour  earlier 

15  S.  Car.  194.  than  that  named  in  the  adjournment,, 

Material  omissions  in  the  verdict  can-  was  held  not  to  invalidate  the  judg- 

not  be  supplied.    See  Cobb  v.  Wise,  71  ment.   Richardson  v.  Beldam,  iS  111.. 

Ga.  103;  Cram  v.  Stiles,  47  Mich.  129;  App.  527. 

Shoemaker  v.  St.  Louis  etc.  R.  Co..  30  In  some  States  the  clerk  of  the  court. 

Kan.  359.  may  enter  judgment  by  confession  in 

1.  It  was  held  that  where  a  verdict  was  vacation.    Weinges   v.   Cash,   15  S.. 
rendered  on  Saturday  morning  while  Car.  44. 

the  court  was  in  session  a  probate  decree  When  Rendered. — When  an  action 

thereon  was  properly  entered  and  dated  has  been  heard  upon  its  merits,  and 

as  of  that  day,  although  the  entry  was  not  nothing  remains  to  be  done  but  to  give 

actually  made  until  after  the  expiration  judgment,  unless  one  of  the  parties- 

of  office  hours.    Lanier  v.  Russell,  74  suggests  good  ground  for  delay,  it  is  the 

Ala.  364;  Lanier -p.  Richardson,  72  Ala.  duty  of  the  court  to  render  a  final  judg- 

134.  ment  without  delay.    Burgess  v.  kirby, 

A  judgment  entry  need  not  specify  94  N.  Car.  575.    See  also  Columbia, 

the  particular  hour.    Wilson  v.  Green-  Huntress  v.  Hurd,  74  Me.  450. 

wood,  5  Del.  519.  It  is  no  valid  reason  for  withholding 

In  Connecticut,  where  a  suit  is  with-  a  judgment  that  there  may  be  no  way 

drawn  in  term  time  and  the  defendant  in  which  it  can  be  satisfied.  Shurtleff 

afterwards  enters  for  costs,  which  are  v.  Wiscasset,  74  Me.  130. 

taxed  in  his  favor  and  judgment  entered  While  a  trial  should  be  completed,  so 

up  for  their  amount  against  the  plain-  far  at  least  as  the  introduction  of  testi- 

tiff,  the  judgment  is  to  be  regarded  as  timony  is  concerned,  at  the  term  at 

rendered  at  the  time  of  the  withdrawal  which  it  is  commenced,  yet  where  a. 

and  not  at  that  of  the  taxing  of  the  trial  is  to  the  court  without  a  jury,  and 

costs.    48  Conn.  301.  all  the  testimony  is  offered,  the  argu- 

2.  Freeman  on  Judg.  (3rd  ed.).  §  45.  ments  concluded  and  the  case  sub- 
But  see  Yates  v.  Robertson,  80  Va.  473.  mitted  to  the  court  for  judgment,  the 

S.  Herring  v.  Polley,  8  Mass.  113;  court  may  take  the  case  under  advise- 

Chase  v.  Gilman,  15  Me.  64;  Goodall  ment  to  the  next  or  succeeding  term,. 

Harris.  20  N.  H.  363.  and  a  judgment  rendered  under  such 

4.  McGan  v.  O'Xeil,  5  Col.  433;  circumstances  by  the  couYt  at  the  suc- 

Greenwood  v.  Bradford,  128  Mass.  296;  ceeding  term  is  not  illegal  or  void. 

Balm  v.  Nunn,  63  Iowa  641.  Compare  Tarpenning  v.  Cannon,  28  Kan.  665. 

Headly  v.    Miller,  63  Wis.  173;  Mc-  In  Georgia,  except  in  cases  expressly 

Dowell  -v.  McDowell,  92  N.  Car.  227.  provided  for,  a  judgment  rendered  at  the. 
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granted,1  and  that  it  was  rendered  by  the  court  in  whose  records 
the  entry  appears.2  A  judgment  for  money  should  specify  the 
amount  and  not  leave  it  to  computation  ;8  it  should  be  for  dollars 

first  term  after  suit  brought  does  not  the  defendant  be  punished  as  it  has 

affect  the  rights  of  claimants  and  other  been  determined  by  the  jury — in  cases 

third  persons.    State  v.  Gaskill,  6S  Ga.  where  they  have  the  right  to  determine 

518.  the  amount,  or  the  duration  and  place 

For  further  construction  of  statute  of  punishment — setting  forth  particu- 

allowing  judgment   at  the  first  term  larly  the  amount,  or  the  duration  and 

after   action   brought,  see   Tweed  v.  place  of  punishment,  in  accordance 

Dayett,  5  Del.  526.  with  the  nature  and  terms  of  the  pun- 

A  decree  prepared  by  a  judge,'  but  ishment   prescribed    in   the  verdict." 

not  filed  until  his  successor  is  elected  Mayfield  v.  State,  40  Tex.  290;  Roberts 

and  qualified  is  a  nullity.    Russell  v.  v.  State,  3  Tex.  App.  47. 

Sargent,  7  111.  App.  98.  2.  Freeman  on  Judg.  (3rd  ed.),  §  50; 

So  where  the  term  of  office  of  a  judge  McGlue  v.  Philadelphia,  105  Pa.  St. 

who  tried    the  case  expires  after  an  236.    But    see   Union    Pacific    R.  v. 

order  of  judgment  has  been  entered,  Byrne,  2  Wyo.  109. 

but  before  the  findings  have  been  filed,  In  some  States  the  clerk  of  the  court 

no  valid  judgment  can  be  entered  with-  may    enter  judgment  by  confession, 

out  a  new  trial,  unless  agreed  findings  Grattan    v.    Matteson,  54  Iowa  229; 

are  filed  or  waived.    Mace  v.  O'Reillcy,  Wcinzer  -v.  Cash,  15  S.  Car.  44;  Bunn 

70  Cal.  231.    But  it  has  been  held  that  v.  Gardiner,  18  111.  App.  94. 

judgment  might  be  ordered  by  another  A  judgment  entered  by  the  clerk  in 

judge  than  the  one  before  whom  the  vacation   without  statutory  authority 

case  was  tried.    Union  Pacific   R.  v.  and  without  any  action  of  the  court 

Byrne,  2  Wyo.  109.  authorizing  or  approving  of  such  entry, 

A  judgment  by  agreement  for  entry  is   void.    Townsley    v.   Morehcad,  9 

on  final  judgment  in  another  action  Iowa  565;  Spear  v.  Fitchpatrlck,  37 

cannot  be  entered  during  the  pendency  Iowa  127;  Balm  v.  Nunn,  63  Iowa  641; 

of  a  motion  for  a  new  trial  in  the  other  Lee  v.  Carrollton  etc.  Assoc.,  58  Md. 

action.    Gillmore  v.  American  Central  301. 

Ins".  Co.,  65  Cal.  63.  3.  Nichols  v.  Stewart,  21  111.  106; 

In  some  States  a  judgment  rendered  Smith  v.  Trimble,  27  111.  152;  Anderson 

in  favor  of  plaintiff  after  his  death  is  v.  Reed,  11  Iowa  177;  Lauderman  v. 

voidable    but    not   void.    Gilman   v.  McKinson,  5  J.  J.  Marsh.  (Ky.)  234; 

Donovan,  53  Iowa  362.    Nor  is  a  judg-  Mudd    v.    Rogers,  10  La.   An.  64S; 

ment  dismissing  an  action  for  want  of  Berry  v.  Anderson,  2  How.  (Miss.) 

prosecution  void,  although  made  after  652;  Early  v.  Moore,  4  Munf.  (Va.) 

his  death  and  without  the  substitution  262. 

of  his  personal  representative.    Wal-       But  a  judgment  for  "said  sum  of  

lace  v.  Center,  67  Cal.  133.  dollars,  assessed  as  aforesaid,"  referring 

1.    Spence    v.    Simmons,    16   Ala.  to  a  verdict  for  a  definite  sum,  has  been 

828.  upheld.    Ellis  v.  Dunn,  3    Ala.  632; 

Judgment  of  Conviction.  — "In    the  Dyer  v.  Hatch,  1  Ark.  339. 

first  part  it  is  usual  and  proper  to  set  A  judgment  for  a  certain  sum  of 

forth  in -the  minutes  of  the  court  the  monev  and  interest  from  a  certain  day 

title  and  number  of  the  case,  the  calling  is  sufficiently  definite.    Wilbur  v.  Ab- 

of  the  case  for' trial,  the  appearance  of  bott,  58  N.  H.-272. 

the  parties,  the  plea  of  the  defendant,  A  judgment  which  purports  to  be  for 
and  If 'not  guilty'  the  selection,  impan-  costs  only  and  in  which  the  amount 
elling  and  swearing  of  the  jury,  the  sub-  thereof  is  left  blank  is  erroneous, 
mission  of  the  evidence,  the  charge  of  Mosher  v.  Uintah  County,  2  Wyo.  443. 
the  court,  the  return  of  the  verdict  and  Compare  Palmer  v.  Glover,  73  Ind.  529, 
the  finding  of  the  jury.  In  the  second-  It  was  held  that  where  the  amount  of 
part  it  should  be  declared  upon  the  the  judgment  was  left  blank,  the  suc- 
record  in  connection  with  the  verdict,  cessor  of  the  judge  who  made  the 
in  the  event  of  a  conviction,  that  it  is  record  could  not  look  beyond  it  to  as- 
considered  by  the  court  that  the  de-  certain  for  what  amount,  if  any,  the 
fendant  is  adjudged  to  be  guilty  of  the  judge  intended  to  render  judgment, 
•offence  as  found  by  the  jury;  and  that  Giddings  v.  Giddings,  70  Iowa  4S6. 
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and  cents  and  not  for  foreign  money,1  but  judgments  for  coined 
dollars  have  been  sustained.* 

Property  which  is  the  subject  of  a  judgment  should  be  de- 
scribed with  sufficient  certainty  to  identify  it.3  Numbers  should 
be  expressed  in  words  rather  than  figures.4  The  parties  to  the 
judgment  should  be  described  with  sufficient  certainty  to  enable 
the  clerk  to  issue  execution.5  Mere  want  of  technical  form  will  not 


1.  Erlanger  v.  Avegno,  24  La.  An. 
77;  Patten  v.  United  States,  15  Ct.  CI. 
(L".  S.)  2S8. 

In  an  action  on  a  contract  payable  in 
gold  coin,  it  hag  been  held  that  the  judg- 
ment must  be  for  gold  coin  specifically. 
Knox  r.  Gerhauser,  3  Mont.  267; 
Emery  t>.  Langley ,  1  Idaho,  N .  S.  604. 
And  it  has  been  held  that  where  a  judg- 
ment for  gold  coin  is  irregular,  it  is  not 
void  and  a  purchaser  at  a  sale  under 
such  a  judgment  acquires  a  good  title. 
Hazard  v.  Cole,  1  Idaho,  N.  S.  276. 

A  judgment  for  a  given  amount  in 
''clean  Boise  Basin  gold  at  sixteen  dol- 
lars per  ounce"  is  bad.  Betts  t>.  Butler, 
1  Idaho  1S5. 

2.  Ilittson  v.  Davenport,  4  Cal.  169; 
Chesapeake  v.  Swain,  29  Md.  483;  Pad- 
dock v.  Commercial  Ins.  Co.,  104  Mass. 
521;  Ind.  Ins.  Co.  v.  Thomas,  104 
Mass.  192;  Kellogg  v.  Sweeney,  46  N. 
Y.  291;  Bronson  v.  Kodes,  7  Wall.  (U. 
S.)  229;  Cheaug  Kee  r.  U.  S.,  3  Wall. 
(U.S.)  320;  Butler  v.  llorwitz,  7  Wall. 
(U.S.)  258;  Dewing  v.  Sears,  xi  Wall. 
(U.  S.)  379;  Trebffcock  v.  Wilson,  12 
Wall.  (U.  S.)  687.  Compare  Reed  r. 
Eldredge,  27  Cal.  348;  Whitstone  v. 
Colley,  36  111.  328:  Olanyer  v.  Blan- 
chard,  18  La.  An.  616;  Buchegger  v. 
Schultz,  13  Mich.  420;  Burling  v.  Good- 
man, 1  Nev.  314. 

3.  Jones  v.  Minogue,  29  Ark.  637; 
Gavle  r.  Singleton,  1  Stew.  (Ala.)  ^66; 
Tnbble  v.  Davis,  3  J.  J.  Marsh.  (Ky.) 
633;  McManus  v.  Stevens,  10  La.  An. 
177;  Hurt  v.  Moore,  19  Tex.  269. 

But  the  judgment  may  refer  to  the 
bill  or  complaint  for  a  description  of 
the  property.  Jones  r.  Belt,  2  Gill 
(Md.)  106.  Or  to  the  report  of  a  com- 
missioner. Posey  v.  Green,  78  Ky. 
162. 

A  tax  judgment  against  certain  land 
described  as  S.1,  N.  E.4  and  N.W.4, 
S.E.4  of  a  designated  section,  town- 
ship and  range,  was  held  to  be  fatally 
defective.  Keith  v.  Hayden.  26  Minn. 
212. 

4.  It  has  been  held  insufficient  to 
enter  the  amount  in  figures  preceded  by 
the  dollar  mark.    Smith  v.  Miller,  "3 


Ilalst.  (Tenn.)  175;  s.  c,  14  Am.  Dec. 
418;  Linder  v.  Monroe,  33  III.  390. 
But  it  would  seem  to  be  the  better 
opinion  that  a  judgment  for  a  sum  of 
money  so  expressed  is  valid  against 
collateral  attack  at  least.  Fullerton  v. 
Kelliher,  48  Mo.  542;  Hopper  v.  Lucas, 
86  Ind.  43. 

The  entry  of  the  amount  of  the  judg- 
ment in  figures  without  the  use  of  the 
dollar  mark  ($)  has  been  held  to  render 
the  judgment  void,  especially  in  cases 
of  judgments  for  taxes.  Pittsburgh  etc. 
R.  Co.  v.  Chicago,  53  111.  80;  Carpen- 
ter v.  Sherfy,  71  111*.  427;  Peter  v.  Hill, 
13  111.  App.  36;  Lane  v.  Bommelman, 
21  111.  143;  Lawrence  v.  East,  20  111. 
338;  Tidd  v.  Rines,  26  Minn.  201.  See 
also  Hopper  v.  Lucas,  86  Ind.  43.  But 
a  more  reasonable  view  seems  to  be  to 
uphold  such  a  judgment  when  the  com- 
plaint makes  certain  what  was  in- 
tended. Carr  v.  Andersoon,  24  Miss, 
1S8;  Gutzwiller  v.  Crowe.  32  Minn.  70, 

Filling  Blanks  Afterwards. — The  fail- 
ureof  the  clerk  to  fill  inthe  amount  of  the 
judgment  in  blank  spaces  left  for  that 
purpose,  until  fourteen  months  aftei 
entry  of  the  judgment,  did  not  render 
it  invalid  on  collateral  attack,  though  it 
might  sustain  a  writ  of  error.  Lind  v. 
Adams,  10  Iowa  398.  But  see  Case  v. 
Plato,  54  Iowa  64;  Giddings  i\  Gid- 
dings,  70  Iowa  4S6. 

8.  Spence  v.  Simmons,  16  Ala.  829; 
Turner  i>.  Dupree.  19  Ala.  198;  Joseph's 
Admr.  v.  His  Legatees,  5  Ala.  2S0; 
Steamer  Mollie  Hamilton  v.  Paschal.  9 
Heisk.  (Tenn.)  203. 

But  a  judgment  for  or  against  plain- 
tiffs or  defendants  generally,  without 
mention  of  names,  may  be  explained  by 
a  reference  to  the  caption,  record  or 
pleadings  Collins  v.  Hyslop,  11  Ala. 
50S:  Finnagan  r.  Manchester,  X2  Iowa 
'521;  McCartney  v.  Kittrell,  55  Miss. 
253;  Smith  t\  Chenault,  48  Tex.  4^5; 
Hays  z:  Yarborough,  21  Tex.  487; 
Little  v.  Birdwe'.l,  27  Tex.  ('88;  Wilson 
v.  Nance,  11  Humph.  (Tenn.)  189. 

But  in  Louisiana  a  judgment  cre- 
ates no  lien  against  the  property  of  a 
defendant  whose  name  is  not  mentioned 
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render  a  judgment'  invalid.1  An  obscure  judgment  entry  may  be 
construed  with  reference  to  the  pleadings  and  record.*  At  com- 
mon law,  judgment  could  not  be  entered  in  a  joint  action  for  or 
against  less  than  the  whole  number  of  defendants  (although  part 
of  them  had  been  defaulted  or  had  confessed  the  cause  of  action) 
except  in  cases  where  a  defendant  had  proved  his  disability  to 
contract,  or,  admitting  the  contract,  had  proved  a  discharge 
therefrom.8    Under  the  code,  a  several  judgment  may  be  entered 


in  the  judgment  entry.  Ford  p.  Tilden, 
7  La.  An.  533. 

1.  Freeman  on  Judg.  (3rd  ed  ),  §  47; 
McWilliams  v.  Walthall,  65  Ga.  109; 
Leviston  v.  Swan,  33  Cal.  480;  Mink- 
hart  v.  {lankier,  19  111.  47;  Johnson  v. 
Gillett,  52  III.  360;  Church  v.  Crossman, 
41  Iowa  373;  Taylor  p.  Runyan,  3 
Clarke  (Iowa)  474;  Lewis  v.  Watrus,  7 
Neb.  477;  Ordinary  p.  McClure,  1 
Bailey  (S.  Car )  7;  Huntington  v. 
Blakeney,  1  Wash.  Ter.129;  Deadrick  v. 
Harrington,  Hempst.  (U.  S.)50;  Wells 
p.  Hogan,  Breese  (111.)  337;  Armel  v, 
Lavton,  29  Kan.  576;  Decker  v. 
Kitchen,  26  Hun  (N.  Y.)  173;  Hunt- 
ington p.  Blakeney,  1  Wash.  Ter.  1 1 1 ; 
Hartly  v.  White,  94  Pa.  St.  31;  Marsh 
v.  Snyder,  14  Neb.  8.  Compare  Baker 
v.  State,  3  Pike  (Ark.)  491;  Ware  v. 
Pennington,  15  Ark.  226. 

The  omission  of  the  clerk  to  sign  a 
judgment  does  not  render  it  invalid. 
Jorgenson  p.  Griffin,  14  Minn.  466; 
Hotchkiss  v.  Cutting,  14  Minn.  542. 
Nor  is  a  judgment  invalid  because 
entered  in  the  wrong  book.  Jorgensen 
p.  Griffin,  14  Minn.  464.  Nor  because 
the  clerk  failed  to  test  it  and  mark  it 
filed. .  Clark  p.  Melton,  19  S.  Car.  498. 

A  judgment  entered  up  and  signed 
by  counsel  on  the  verdict  of  a  jury  need 
not  be  spread  upon  the  minutes.  Pow- 
ell v.  Perry,  63  Ga.  417. 

A  clause  in  a  judgment  for  the  de- 
fendant, in  an  action  to  recover  real 
estate,  to  the  effect  that  the  judgment 
shall  not  prejudice  the  rights  of  the 
parties  as  to  any  other  action,  practi- 
cally nullifies  the  judgment,  and  on 
motion  should  have  been  stricken  out 
or  modified.  Evans  p.  Shafer,  86  Ind. 
135. 

Where  the  master's  report  fully 
states  his  conclusions  of  law  and  fact 
separately,  a  circuit  decree  which  simply 
confirms  the  report  is  unobjectionable  in 
form.  Wood  p.  Babb,  16  S.  Car.  427. 

An  entry  of  judgment  by  a  justice, 
so  imperfect  that  the  parties  to  it  can- 
not be  identified,  except  by  reference  to 
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the  entry  of  another  case,  is  void. 
McClellan  v.  Cornwell,  2  Coldw. 
(Tenn  )  298. 

Partnership  Name. — A  judgment  in 
favor  of  a  firm  is  not  void  because  en- 
tered in  the  name  of  the  firm  instead  of* 
the  individuals  composing  the  firm. 
Davis  v.  Kline,  76  Mo.  310. 

Name. — The  omission  of  the  initial 
letter  of  a  defendant's  middle  name  in 
the  entry  and  docketing  of  a  judgment 
does  not  prevent  its  becoming  a  lien 
upon  his  land  as  against  subsequent 
purchasers  in  good  faith.  Clute  v. 
Emmerich,  26  Hun  (N.  Y.)  10;  Hopper 
v.  Lucas,  S6  Ind.  43. 

Idem  Sonane. — A  judgment  against 
Joseph  Sha/er,  quieting  title  to  a  cer- 
tain piece  of  land,  rendered  upon  a  de- 
fault and  upon  service  by  publication 
only,  is  valid  and  binding  as  against  the 
owner  of  the  land  whose  name  is  Jos- 
eph Sha/er.  Rowe  r.  Palmer,  29  Kan. 
337- 

But  it  must  appear  that  what  is  of- 
fered as  the  record  of  a  judgment  is 
really  such,  and  not  mere  memoranda 
from  which  the  judgment  was  to  be 
drawn.  Hinson  v.  Wall,  20  Ala.  298; 
Traer  v.  Whitman,  5  Iowa  443;  Martin 
v.  Barnhardt,  39  111.  9;  Wheeler  v. 
Scott,  3  Wis.  362;  Taylor  p.  Runyan,  3 
Clarke  (Iowa)  474. 

Objections  to  the  form  of  the  judg- 
ments cannot  ordinarily  be  raised  for 
the  first  time  in  an  appellate  court. 
Smith  v.  Tatman,  71  Ind.  171;  Badde- 
ley  v.  Patterson,  78  Ind.  157. 

2.  Foot  v.  Glover,  4  Blackf.  (Ind.) 
313;  Fowler  v.  Doyle,  16  Iowa  534; 
Finnagan  v.  Manchester,  12  Iowa  521; 
Bell  v.  Massey,  14  La.  An.  831;  Clay  p. 
Hildebrand,  34  Kan.  694. 

In  such  a  case  the  judgment  may  be 
construed  in  the  light  of  an  accompany- 
ing opinion.  New  Orleans  etc.  R.  Co. 
p.  New  Orleans.  14  Fed.  Rep.  373. 

3.  Aten  v.  Brown,  14  111.  App.  451; 
Enterprise  Distilling  Co.  p.  Bradley,  17 
111.  App.  509;  Fisk  v.  Henarie.  14  Oreg. 
29;  Proctor  p.  Lewis,  50  Mich.  329; 


Digitized  by 


Google 


Practice  in  Entering.  JUDGMENTS. 


In  General. 


for  or  against  joint  plaintiffs  o: 
action  will  lie.1    A  judgment  is 

Woodward  v.  Newhall,  i  Pick.  (Mass.) 
500;  Taylor  v.  Beck,  3  Rand.  (Va.) 
316;  Cole  v.  Pennel,  2  Rand.  (Va.) 
174;  Steptoe  v.  Read,  19  Gratt.  (Va.) 
1;  Baber  v.  Cook,  11  Leigh  (Va.)  606; 
Rohr  v.  Davis,  9  Leigh  (Va.)  30;  Minor 
r.  Bank,  1  Pet.  (U.  S.)  46.  See  also 
Kuhn  v .  Embry,  35  La.  An.  488;  Murdy 
v.  McCutcheon,  95  Pa.  St.  435. 

The  rule  does  not  apply  in  an  action 
against  several  on  a  promissory  note, 
where  one  of  the  defendants  pleads 
that  he  signed  tiie  note  as  surety  only 
and  that  the  payee  extended  the  time  of 
payment  without  his  consent  or  knowl- 
edge. Ritchie  v.  Gibbs,  7  111.  App.  149. 

A  plaintiff  cannot  sever  his  action, 
either  as  to  persons  or  amounts,and  have 
several  judgments  for  several  sums  at 
different  stages  of  the  case.  Brewer  v. 
Christian,  9  111.  App.  57. 

In  an  action  against  several  defend- 
ants, all  of  whom  were  served  and  de- 
faulted, it  was  held  that  the  clerk  had 
no  authority  to  enter  judgment  against 
■one  only.  Long  v.  Serrano,  55  Cal. 
20.  See  also  Munn  v.  Haynes,  46 
Mich.  140. 

And  generally  where  there  are  sev- 
-eral  defendants  all  served,  final  judg- 
ment againstone  or  more  cannot  be  en- 
tered without  disposing  of  the  case  as 
to  all.    Bissell  v.  Cushman,  s  Colo.  76. 

1.  Moore  v.  Ester,  79  Ky.  282;  Huot 
t.  Wise,  27  Minn.  68;  Boswell  v.  Gates, 
j6  Iowa  143;  Stapp  v.  Davis,  78  Ind. 
128;  Rowe  v.  Chandler,  1  Cal.  167; 
Roberts  ti.  Pepple,  55  Mich.  367;  Parker 
■p.Jackson,  16  Barb.  (N.  Y.)  33;  Har- 
rington v.  Higham,  15  Barb.  (N.  Y.) 
524;  Crandall  v.  Beach,  7  How.  Pr.  (N. 
Y.)  371;  Hoffman  v.  Bireher,  22  W. 
Va.  537;  Van  Ness  v.  Corkins,  12  Wis. 
186.  See  also  Gray  v.  Stuart,  33  Gratt. 
(Va.)  351;  Renfro  v.  Willis,  67  Ala.  488; 
I^ee  v.  Basey,  85  Ind.  54*3. 

It  would  seem  to  be  the  better  opinion 
that  where  the  liability  is  joint,  a  judg- 
ment cannot  be  entered  against  defend  - 
ants  who  are  in  default  until  the  issues 
are  disposed  of  as  against  defendants 
who  have  answered,  nor  against  defend- 
ants who  are  in  court,  while  other  de- 
fendants have  not  been  served  with  sum- 
mons and  have  not  appeared.  Slade  v. 
Street,  77  Ala.  576;  Maynard  v.  Pow- 
der, 75  Ga.  664;  Stapp  v.  Davis,  78  Ind. 
128;  Lenoir  v.  Moore,  61  Miss.  400; 
Wootters  v.  Kauffman,  67  Tex.  488; 


defendants  whenever  a  several 
not  void  because  a  wrong  party 

Catlin  v.  Latson,  4  Abb.  Pr.  (N.  Y.) 
248;  N'iles  v.  Battershall,  27  How.  Pr. 
(N.  Y.)  381;  Fowler  v.  Kennedy,  2 
Abb.  Pr.  (N.  Y.)  347;  Sagerr.  Nichols, 
I  Daly  (N.  Y.)  1;  Brown  v.  Richard- 
son, 4  Rob.  (N.  Y.)  603;  Netso  v.  Foss, 
21  Fla.  143.  Compare  Ingraham  v. 
Gildemeester,  2  Cal.  88;  Hirschfield  v. 
Franklin,  6  Cal.  6oj;  Sears  v.  McGrew, 
10  Oreg.  48.  See  also  Ash  v.  Ginc,  97 
Pa.  St.  493;  Feder  v.  Epstein,  69  Cal. 
456- 

But  where  under  the  code,  in  an  ac- 
tion against  joint  defendants  on  a  joint 
liability,  judgment  may  be  entered 
against  all  defendants,  it  can  be  en- 
forced only  against  the  joint  property 
of  all  and  the  separate  property  of  those 
who  have  been  served  with  process. 
Bowen  v.  May,  12  Cal.  348;  Freeman  on 
Judg.  (3rd  ed.),  §  45. 

Under  the  New  York  code,  where 
(he  pleadings  show  that  the  plaintiff  is 
entitled  to  judgment  against  one  of 
joint  defendants,  such  judgment  may  be 
entered  before  trial.  Stedeker  v.  Ber- 
nard, 102  N.  Y.  327;  s.  c,  12  Daly  (N. 
Y.)  2:2. 

Where  the  petition  in  an  action 
against  two  defendants  expressly  al- 
leges a  partial  liability  only  on  the  part 
of  each  to  answer  plaintiff's  demand,  a 
judgment  against  one  for  the  whole 
amount  is  erroneous.  Thompson  v. 
School  District,  71  Mo.  495.  See  also 
Munn  v.  Haynes,  46  Mich.  140. 

Where  a  portion  of  the  plaintiffs  in 
an  action  were  compelled  to  withdraw 
therefrom  upon  their  refusal  to  file  a 
prosecution  bond  it  was  held  proper  to 
enter  judgment  against  them  for  costs. 
Lafoon  v.  Shearin,  95  N.  Car.  391. 

If  an  action  of  assumpsit  be  brought 
against  two  defendants  jointly,  and  a 
writ  of  enquiry  of  damages  be  awarded 
against  them  at  rules,  and  one  of  the 
defendants  only  appears  and  sets  aside 
the  office  judgment  against  him  and 
pleads  non  assumpsit,  and  issue  is  joined, 
and  on  this  issue  the  jury  find  a  verdict 
for  both  the  defendants,  and  the  court 
without  having  the  writ  of  enquiry  of 
damages  executed  against  the  other  de- 
fendant overrules  a  motion  for  a  new 
trial,  and  on  this  verdict  enters  up  a 
judgment  in  favor  of  both  defendants, 
this  judgment  and  verdict  will  be  set 
aside  by  the  appellate  court.  Enos  v. 
Stansburg,  18  W.  Va.  477. 
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has  been  included  therein,  and  it 
priate  proceeding  in  the  original 

In  an  action  to  set  aside  an  alleged 
fraudulent  conveyance,  against  the 
grantor  and  grantee  therein  by  a  judg- 
ment creditor  of  the  grantor,  a  general 
verdict  was  returned  against  both  de- 
fendants. On  motion,  a  new  trial  was ' 
awarded  the  grantor  and  denied  the 
grantee,  and,  without  judgment,  the  case 
was  continued.  At  the  subsequent  term, 
the  cause  as  to  the  grantor  was  tried  by 
the  court,  and  a  finding  and  judgment 
rendered  in  his  favor.  Over  the  objec- 
tion of  the  grantee,  the  court  rendered 
a  judgment  against  him,  upon  the  ver- 
dict of  the  jury,  setting  aside  such  con- 
veyance as  fraudulent.  It  was  held 
that  such  judgment  was  erroneous. 
Love  v .  Geyer,  74  Ind.  12. 

Where,  in  an  action  against  several 
as  copartners,  it  appeared  that  one 
only  was  liable  and  that  he  had 
answered  denying  the  allegations  of 
the  complaint  without  pleading  the  mis- 
joinder of  the  others,  it  was  held  that 
judgment  was  properly  rendered  against 
him  alone.  Conklin  v.  Fox,  3  Mont. 
208. 

A  judgment  rendered  against  several 
defendants  may  be  valid  as  to  part  of 
them  and  void  as  to  others.  Grav  v. 
Stuart,  33  Gratt.  (Va.)  351. 

In  Alabama,  if  one  of  the  joint  obli- 
gors dies  pending  the  suit,  a  judgment 
rendered  against  tbe  parties  to  the 
action  "or  such  of  them  as  are  now  sur- 
viving," is  valid  against  the  survivors. 
Downs  v.  Allen,  22  Fed.  Rep.  S05. 

Where  plaintiff  sues  to  recover  the 
value  of  services  rendered,  and  defend- 
ant admits  the  rendition  of  the  services, 
but  denies  the  value  to  be  as  great  as 
claimed,  and  avers  that  it  does  not  ex- 
ceed a  certain  specified  amount,  it  is 
error  to  render  a  judgment  in  plaintiffs 
favor  for  such  amount,  and  continue  the 
cause  for  trial,  to  determine  the  further 
value  of  such  services;  and  a  judgment 
so  entered,  if  acquiesced  in  by  defend- 
ant is  final,  and  a  bar  to  further  proceed- 
ings. Weaver  v.  Carnahan,  37  Ohio  St. 
363. 

1.  Joyce  v.  O'Toole,  6  Bush  (Ky.) 
31;  Ruby  v.  Grace,  2  Duv.  (Ky.)  540. 
But  it  has  been  held  in  Alabama,  that  an 
appeal  was  unnecessary,  on  the  ground 
that  the  error  could  not  affect  the  per- 
son erroneously  included  in  the  judg- 
ment.   S  ivasje  v .  Walshe,  26  Ala.  619. 

Construction. — Where  the  summons 


must  be  corrected  in  an  appro- 
action.1 

and  complaint  were  each  entitled  "M., 
G.  &  C.  Zwickey,  plaintiffs,"  etc.,  and 
the  judgment  was  entitled  "Michael 
Zwickey,  George  Zwickey,  and  Casper 
Zwickey,  plaintiffs,"  etc.,  it  was  held 
that  the  court  will  presume  that  the 
plaintiffs  so  named  in  the  complaint  are 
identical  with  those  named  in  the  judg- 
ment.   Zwickey  v.  Haney,  63  Wis.  464. 

Where  the  name  of  each  defendant  is 
set  out  in  the  margin  and  the  recitals 
are  "came  the  far  ties  by  attorneys"  and 
a  judgment  is  rendered  against  all  the 
defendants,  each  being  specially  named 
in  the  Judgment,  the  necessary  con- 
struction is  that  all  appeared.  Owings 
v.  Binford,  80  Ala.  421. 

The  fact  that  the  clerk  in  entering  up 
an  order  uses  the  term  "defendants," 
does  not  purport  to  affect  defendants 
not  served.  Dawson  v.  Bridges,  19  III. 
App.  2S0;  McBride  z>.  Bryan,  67  Ga.  584. 

Where  pleas  of  abatement  to  the  ju- 
risdiction were  filed  by  several  defend- 
ants, one  of  whom  was  a  railway 
company,  and  both  were  tried,  but  in 
giving  judgment  the  court,  while  recit- 
ing only  that  the  railway  company  had 
pleaded  in  abatement  ordered  that  the 
declaration  of  said  plaintiffs  be  quashed 
and  thai  the  said  defendants  go  thereof 
without  day;  and  that  said  defendants 
do  recover  of  and  from  the  plaintiffs  its 
costs  and  charges  by  it  in  its  defence  in 
this  behalf  expended,  it  was  held  that 
the  word  "defendants"  in  this  judgment 
referred  only  to  the  railway  company. 
Barnes  v.  Mich.  etc.  R.,  54  Mich.  243. 

A  judgment  by  a  justice  of  the  peace 
upon  a  note  bearing  ten  per  cent,  inter- 
est does  not  bear  that  rate  of  interest 
when  different  from  the  statutory  rate 
unless  it  appear  in  the  judgment  that 
the  note  sued  on  bore  such  rate.  Ram- 
sey v.  Jones,  5  Lea  (Tenn.)  500. 

Where  a  judgment  entry  in  summary 
proceedings  against  a  sheriff  for  failure 
to  return  an  execution  recited  that  "de- 
fendants not  being  represented  in  court, 
and  the  presiding  judge  having  been  of 
counsel,"  the  clerk  selected  an  attorney 
of  the  court  to  preside  on  the  trial,  "and 
issue  being  joined  upon  the  plaintiffs' 
motion  for  a  judgment  against  the  de- 
fendants, thereupon  came  a  jury,"  etc. 
it  was  held  that  the  judgment  did  not 
show  that  any  of  the  defendants  ap- 
peared and  joined  issue.  Warwick  v. 
Brooks,  70  Ala.  412. 
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Judgment  non  obstante  veredicto  can  be  entered  only  after  the 
verdict  and  before  the  entry  of  judgment  thereon,1  and  upon  the 
application  of  the  plaintiff,*  when  the  plea  confesses  a  cause  of 
action  and  relies  upon  matter  in  avoidance  which  is  insufficient, 
although  found  true,  to  constitute  either  a  defence  or  a  bar  to 
the  action.3 

2.  Judgment  Eoll  or  Eecord.4 — See  Record. 


1.  State  v.  Bank,  6  S.  &  M.  (Miss.) 
218;  Harrison  v.  Great  Northern  R., 
ii  C.  B.  542;  21  L.  J.,  CP.  16;  Beaty  v. 
Warren,  4  M.  &  G.  158;  4  Scott  N.  R. 
7J5* 

2.  Schermerhorn  v.  Schermerhorn, 
<;  Wend.  (N.  Y.)  513;  Smith  v.  Smith, 
"4  Wend.  (X.Y.)  46S;  Bowdre  v.  Hamp- 
ton. 6  Rich.  (S.  Car.)  211;  Stoughton  v. 
Mott.  15  Vt.  169.  Compare  Brown  v. 
Searle,  104  Ind.  218;  Martindale  v.  Price, 
14  Ind.  1  iS;  Bank  v.  Lefevre,  14  Ohio 
206;  14  Am.  L.  Rev.  494. 

When  a  verdict  is  rendered  for  sub- 
stantial instead  of  nominal  damages, 
which  only  should  be  recovered,  the 
court  may  not  sustain  a  motion  for  judg- 
ment for  defendant  notwithstanding  the 
verdict.  Carl  v.  Granger  Coal  Co.,  69 
Iowa  519. 

Where  under  the  instructions  and 
special  findings  a  verdict  for  plaintiff 
should  have  been  for  defendant,  judg- 
ment for  defendant  may  be  entered  on 
the  special  findings.  Felton  v.  Chicago 
etc.  R.,  69  Iowa  577. 

3.  Fitch  v.  Scott,  1  Root  (Conn.) 
351;  State  v.  Commercial  Bank,  6  S. 
&  M.  (Miss.)  218;  Ward  v.  Phillips,  89 
N.  Car.  21  <;  Bellows  v.  Shannon,  2 
Hill  (N.  Y.)  86;  Sullenberger  v.  Gest, 
14  Ohio  204;  Oades  v.  Oudes,  6  Neb. 
304;  Moye  v.  Petway,  76  X.  Car.  327; 
Pirn  v.  Grazebrook,  2  C.  B.  429;  3  D. 
&  L.  454;  Atkinsons,  Davics,  11  M.  & 
W.  236;  2  IX  N.  S.  77S;  12  L.  J.,  Ex. 
169;  "Berwick  v.  Duncan,  3  Ex.  644; 
Cook  v.  Pearce,  8      B.  1044. 

Where  a  verdict  in  an  action  for  an 
injury  caused  by  the  negligence  of  two 
defendants  apportions  the  damages,  the 
apportionment  may  be  disregarded  and 
judgment  rendered  against  each  for  the 
full  amount.  Post  v.  Stockwell,  34 
Hun  (X.  Y.)  373. 

Where  a  party  believes  himself  en- 
titled upon  the  answers  to  the  interrog- 
atories to  a  greater  sum  than  that 
awarded  by  the  general  verdict,  he 
should  move  for  judgment  upon  the 
answers  to  interrogatories,  for  such 
sum  as  they  show  him  entitled  to  re- 


cover. Brinkley  v.  Weghorn,  71  Ind. 
497- 

A  motion  for  judgment  notwith- 
standing the  finding  will  not  lie  upon  a 
special  finding  of  facts  by  the  court, 
which  does  not  contemplate  a  general 
verdict.  Bibbler  v.  Walker,  69  Ind. 
362. 

In  Pennsylvania,  a  judgment  non 
obstante  veredicto  cannot  be  entered 
where  no  question  of  law  has  been  re- 
served at  the  trial.  Enquirer  etc.  Co. 
v.  Rice,  106  Pa.  St.  623;  Buckley  r. 
Duff,  in  Pa.  St.  223. 

For  cases  where  judgment  has  been 
rendered  non  obstante  veredicto  see 
Chapman  v.  Holding,  60  Ala.  522; 
Snyder  v.  Robinson,  35  Ind.  311; 
Lough  v.  Thornton,  17  Minn.  253; 
Morris  v.  Zeigler,  71  Pa.  St.  450;  Glar- 
ing v.  Frick,  S3  Pa.  St.  460. 

In  Equity. — The  verdict  of  a  jury  as 
to  issues  of  fact  framed  by  the  court  in 
a  suit  in  equity,  has  not  the  dignity  of  a 
like  verdict  in  an  action  at  law.  It  is  ad- 
visory only.  It  is  the  duty  of  the  court 
in  such  case  to  sift  the  entire  evidence, 
and  to  found  its  decree  thereon,  as  may 
be  warranted  by  all  the  facts  elicited. 
McGan  v.  O'Neil,  5  Colo.  58.  See 
also  Adams  v.  Hunt,  74  Ala.  338. 

Motion  ft>r  Judgment. — As  to  motions 
for  judgment  and  notice  thereof,  see 
Leslie  v.  Merrick,  99  Ind.  1S0;  Hein- 
rich  v.  England,  34  Minn.  395;  Gay  v. 
Hults,  56  Mich.  153;  Douglas  v.  Hab- 
erstro,  8  Abb.  N.  Cas.  (X.  Y.)  230; 
Hammond  v.  Morgan,  101  N.  Y.  179; 
Craddock  r.  Scarborough,  54  Tex. 
346;  Brockway  v.  Newton,  49  Wis. 
406;  Rollins  v.  Kahn,  66  Wis.  658. 

A  judgment  by  default  Without 
notice  in  a  case  where  the  defendant 
was  entitled  to  notice  is  not  absolutely 
void  for  that  reason.  Schobacher  v. 
Germantown  Mut.  Ins.  Co.,  59  Wis. 
86. 

4.  The  judgment  roll  or  record  will 
be  fully  treated  under  the  title  Record. 

Reference  should  also  be  had,  how- 
ever, in  general,  to  the  following  titles: 
Appeal,  vol.  1,  p.  623;  Bill  of  Ex- 
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3.  Entries  Nunc  pro  Tunc.1 — The  power  to  enter  judgments 
mine  pro  tunc  has  been  .possessed  by  courts  of  both  law  and 
equity  from  the  earliest  times.*  Such  judgments  may  be  en- 
tered in  criminal3  as  well  as  civil  cases  and  in  the  absence  of  stat- 
ute at  any  time.4  Judgments  may  be  entered  nunc  pro  tunc  by 
the  trial  court,  although  an  appeal  from  such  court  has  been 
taken.6 

When  a  cause  has  been  tried  and  submitted,  and  one  of  the 
parties  dies  before  the  entry  of  judgment,  it  may  be  entered 
nunc  pro  tunc  as  of  a  time  previous  to  his  death.*  Likewise 
where  one  of  the  parties  dies  pending  the  decision  of  some  ques- 
tion of  law  not  yet  heard  on  account  of  press  of  business  of  the 
court,7  or  while  a  motion  in  arrest  of  judgment,8  or  for  a  new 
trial9  or  other  such  motion,10  remains  undisposed  of,  judgment 
may  be  entered  as  of  a  time  before  his  death.  Judgment  will  not 
be  entered  nunc  pro  tunc  if  the  action  was  not  ready  for  the  ren- 
dition of  judgment  at  the  time  of  the  death  of  the  party,11  or  if 
the  delay  was  not  caused  by  the  action  of  the  court  or  by  the 
pendency  of  motions  of  the  character  mentioned,  but  by  the 


•ceptions,  vol.  2,  p.  218;  Certiorari, 
vol.  3,  p.  6o;  Error,  Writ  of,  vol.  6, 
p.  820. 

1.  See  also,  generally,  Death,  vol.  5, 
p.  135;  Executors  and  Adminis- 
trators, vol.  7,  p.  414. 

2.  Mays  v.  Hassell,  4  Stew.  &  P. 
•  (Ala.)  222;  Chisson  v.  Barbour,  100 

Ind.  1 ;  Shephard  f.Brenton,  20  Iowa  41 ; 

Reid  v.  Morton,  119  111.  118;  Swain  v. 

Naglee,  19  Cal.  127;  Wolfley  v. Lebanon 
•Co.,  3  Colo.  296;  Johnson  v.  Wright, 

27  Ga.  555;  Hagler  v.  Mercer,  6  Fla. 
•721;  Hess  v.  Cole,  23  N.  J.  L.  116; 

Evans  v.  Rees,  13  Ad.  &  El.  167. 

8.  Binns  v.  State,  35  Ark.  118;  Ex 
parte  Jones,  61  Ala.  399;  Ex  parte 
Beard,  41  Tex.  234;  Smith  v.  State,  I 
Tex.  App.  406,  516. 

4.  Nabers  v,  Meredith,  67  Ala.  333; 
Fuller  v.  Stebbins,  49  Iowa  376;  Limer- 
ick Petitioners,  18  Me.  183;  State  v. 
Warren,  95  N.  Car.  674;  Lawrence  v. 
Richmond,  J.  &  W.  241;  Downe  v. 
Lewis,  11  Ves.  6oi. 

6.  Dreyfuss  v.  Tompkins,  67  Cal. 
339;  Rousset  v.  Boyle,  45  Cal.  64; 
Gamble  v.  Dougherty,  71  Mo.  599. 

6.  Jennings  v.  Ashley,  5  Pike  (Ark.) 
128;  Brown  v.  Wheeler,  18  Conn.  199; 
Springfield  v.  Worcester,  2  Cush. 
(Mass.)  52;  Tapley  v.  Goodsell,  122 
(Mass.)  176;  Campbell  v.  Mesier,  4 
Johns.  Ch.  (N.  Y.)  344;  s.  c,  8  Am. 
Dec.  570;  Kissam  v.  Hamilton,  20  How. 
Pr.  (N.  Y.)  369;  Long  v.  Stafford,  103 
N.  Y.  275;  Hess  v.  Cole, 3  Zabr.  (N.J.) 


116;  Isler  v.  Brown,  66  N.  Car.  556; 
Wilson  v.  Myers,  4  Hawks  (N.  Car.) 
73;  s.  c,  15  Am.  Dec.  510;  In  re  Jar-  ' 
rett's  Estate,  42  Ohio  St.  199;  McLean  v. 
State,  8  Heisk.  (Tenn.)  22;  Griswold  v. 
Hill,  1  Paine  (U.  S.)  483;  Bank  v. 
Brooks,  23  Fed.  Rep.  21.  See  also 
Long  v.  Stafford,  103  N.  Y.  274. 

Where  the  court  orally  announced  a 
decision  in  favor  of  the  plaintiff  in  an 
action  to  recover  the  value  of  a  dower 
interest,  and  directed  a  sale  and  a  com- 
putation of  the  interest,  after  which  the 
plaintiff  died,  it  was  held  that  judgment 
was  properly  entered  nunc  fro  tune  in 
accordance  with  the  decision.  Fulton 
v.  Fulton,  8  Abb.  N.  Cas.  (N.  Y.)  210. 

7.  Tapley  v.  Martin,  116  Mass.  275; 
Blaisdell  v.  Harris,  52  N.   H.  191;  ' 
Mitchell  v.  Overman,  103  U.  S.  62; 
Miles  v.  Williams,  9  C^B.  47;  Freeman 
on  Judgments  (3rd  ed.),  §  58. 

8.  Brown  v.  Wheeler,  18  Conn.  199; 
Griffith  v.  Ogle,  1  Binn.  (Pa.)  172. 

9.  Den  v.  Tomline.  17  N.J.  L.  14;  s. 
c,  35  Am.  Dec.  525;  Currier  v.  Lowell, 
16  Pick.  (Mass.)  170;  Spalding  v. 
Congdon,  18  Wend.  (N.  Y.)  543; 
Ryghtmyre  v.  Durham,  12  Wend.  (N. 
Y.)  543;  Jrvin  v.  Hazleton,  37  Pa.  St. 
465.    Freeman  on  Judg.  (3rd  ed.),  $  58. 

10.  Tapley  v.  Martin.  116  Mass.  275; 
Blaisdell  v.  Harris,  52  N.  H.  191;  Mc- 
Lean v.  State,  8  Heisk.  (Tenn.)  22; 
Bridges  v.  Smyth,  8  Bing.  29. 

11.  Jennings  v.  Ashley,  5  Pike  (Ark.) 
128;  North  v.  Pepper,  20  Wend.  (N. 
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neglect  or  mistake  of  the  applicant  for  judgment.1  Nunc  pro 
tunc  entries  should  not  be  made  merely  to  modify  past  acts  or 
supply  past  omissions  of  the  court.* 

Judgment  may  be  entered  nunc pro'tunc  where  it  has  been  or- 
dered by  the  court  but  the  clerk  has  failed  to  enter  it  of  record.8 
Probably,  the  fact  that  the  judgment  has  been  ordered  by  the 
court  must  be  shown  by  some  entry  or  memorandum  among  the 
records  of  the  case  required  by  law  to  be  kept  ;*  but  where  that 


Y.)  677;  K:ssam  v.  Hamilton,  20  How. 
Pr.  (N.  Y.)  375;  Perkins  v.  Dunlavy, 
61  Tex.  241. 

Divorce. — But  where  plaintiff  in  a 
suit  for  divorce  on  the  ground  of  adul- 
tery died  pending  the  trial,  after  it  had 
been  entered  upon,  but  before  the  jury 
had  retired,  it  was  held  that  if  all  the 
issues  were  found  by  the  jury  in  favor 
of  the  plaintiff,  judgment  of  divorce 
should  be  entered  as  of  the  first  day  of 
the  term,  while  the  plaintiff  was  still 
alive.  Webber  v.  Webber,  83  N.  Car. 
280. 

1.  Stapler  v.  Hoffman,  1  Demarest 
(N.  Y.)  63;  Lawrence  v.  Hodgson,  1  Y. 
&  J.  368;  Fishmongers  Co.  v.  Robert- 
son, 3  C.  B.  970;  4  Dowl.  656;  Heath- 
cote  v.  Wing,  11  Exch.  345.  Not 
though  the  delay  was  occasioned  by 
the  party  against  whom  the  entry  would 
be  made.  Treeman  v.  Trannah,  12  C. 
B.  406;  21  L.  J.  Rep.  (N.  S\)  C.  P.  214. 
Compare  Aydelotte  v  Brittain,  29 
Kan.  98. 

Ordinarily  the  court  will  not  order  a 
judgment  as  of  a  prior  term  to  enable  a 
debtor  to  plead  a  discharge  in  bank- 
ruptcy.   Hall  v.  Brown,  59  N.  H.  198. 

It  has  been  held  that  unless  the 
statute  permits,  a  court  cannot,  even 
with  the  consent  of  the  parties,  enter  as 
of  a  past  term  a  judgment  rendered  at 
chambers  in  vacation.  Puget  Sound 
Agricultural  Co.  v.  Pierce  County,  1 
Wash.  75. 

2.  Nabers  v.  Meredith,  67  Ala.  333; 
Whitwell  v.  Emory,  3  Mich.  84;  Hyde 
v.  Ceveling,  10  Mo.  359;  Gibson  v. 
Chouteau,  45  Mo.  171;  In  re  Limerick, 
18  Me.  i83;'Smith  v.  Hood,  25  Pa.  St. 
218;  Perkins  v.  Dunlavy,  61  Tex.  241; 
Gray  v.  Brigwardello,  1  Wall.  (U.  S.) 
627.  Com  fare  Long  v.  Long,  85  N. 
Car.  415. 

The  superior  court  in  Massachusetts 
has  power,  under  its  rules,  upon  petition 
of  a  party  to  an  action  pending  therein, 
and  after  notice  to  the  adverse  party,  to 
order  the  record  of  a  former  action  be- 
tween the  same  parties  to  be  completed, 
12  C.  of  L.— 6 


and  the  judgment  therein  made  up  and 
entered;  the  judgment,  when  so 
recorded,  takes  effect  from  the  date  of 
the  original  judgment;  and  it  is  within 
the  discretion  of  the  court  to  allow  the 
plaintiff  in  the  pending  action,  in  whose 
favor  the  original  judgment  was  ren- 
dered, to  file  an  amended  declaration 
therein,  counting  upon  that  judgment. 
Kingf.  Burnham,  129  Mass.  590. 

8.  Whorley  v.  Memphis  etc.  R.,  72 
Ala.  20;  8.  c,  74  Ala.  264;  Franklin  v. 
Merida,  50  Cal.  289;  Dreyfuss  v.  Tomp- 
kins, 67  Cal.  339;  Hagler  v.  Mercer,  6 
Fla.  721;  Howell  v.  Morlan,  78  111.  162; 
Shephard  v.  Brenton,  20  Iowa  41; 
Belkin  v.  Rhodes,  76  Mo.  643;  Evans  v. 
Fisher,  26  Mo.  App.  541;  Forbes  v. 
.  Mavra,  63  Miss.  1;  McDowell  v.  Mc- 
Dowell, 92  N.  Car.  227;  Chichester  v. 
Cande,  3  Cow.  (N.  Y.)  39;  s.  c,  15 
Am.  Dec.  238;  Hammer  v.  McConnelf, 
2  Ohio  31 ;  Whittaker  v.  Gee,  63  Tex. 
435- 

But  it  has  been  held  that  the  omission 
to  enter  a  judgment  of  record  cannot 
be  supplied  by  an  order  in  vacation. 
Hale  v.  Finch,  1  Wash.  517. 

An  entry  nunc  fro  tunc  must  ap- 
pear to  ha  ve  been  done  by  order  of  the 
court.  Waldo  v.  Beckwith,  1  N.  Mex. 
97- 

4.  Metcalf  v.  Metcalf,  19  Ala.  319; 
Herring  v.  Cherry,  75  Ala.  376; 
Draughan  v.  Tombeckbee  Bank,  1 
Stew.  (Ala.)  66;  s.  c,  18  Am.  Dec.  38; 
Ex  farte  Jones,  61  Ala.  399;  Hegeler  v. 
Henckell,  27  Cal.  491 ;  Swain  v.  Naglee, 
19  Cal.  127;  Adams  v.  Re  Qua,  22  Fla. 
250;  Cairo  etc.  R.  v.  Holbrook,  72  111. 
419;  Robertson  v.  Pharr,  56  Ga.  245; 
Hyde  v.  Curling,  10  Mo.  359;  Hans- 
brough  v.  Fudge,  80  Mo.  307;  Fletcher 
v.  Coombs,  58  Mo.  430;  Belkin  v. 
Rhodes,  76  Mo.  643;  B riant  v.  Jackson, 
80  Mo.  318;  Carter  v.  McBroom,  85 
Tenn.  377. 

It  may  be  shown  by  the  written 
opinion  of  a  judge  when  the  law  re- 
quires the  filing  of  such  a  paper.  'State 
v.  Mayor,  24  Ala.  701.  But  not  when 
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fact  has  been  established,  the  better  opinion  seems  to  be  that 
the  nature  of  the  judgment  may  be  proved  by  parol  evi- 
dence.1 

Where  the  statute  under  which  an  action  was  brought  has 
been  repealed  after  the  rendition  but  before  entry  of  a  judgment, 
it  may  be  entered  as  of  a  time  when  the  statute  was  in  force  ;* 
but  an  application  for  the  entry  of  judgment  nunc  pro  tunc  was 
refused  where  the  jurisdiction  of  the  court  over  that  class  of  cases 
had  been  withdrawn  after  judgment  had  been  'rendered.8 

The  entry  of  judgments  nunc  pro  tunc  will  be  made  only  on 
such  conditions,  express  or  implied,  as  will  preserve  the  rights 
of  third  parties  having  no  notice  of  the  rendition  of  judgment.4 
With  this  exception,  judgments  entered  nunc  pro  tunc  have 
the  same  force  and  effect  as  judgments  entered  of  proper 
time.5 

The  application  for  the  entry  of  judgment  nunc  pro  tunc  may 
be  made  without  notice  in  those  States  where  the  terms  of  the 
judgment  must  be  proved  by  record  evidence,6  but  in  other 
States  notice  of  the  application  must  be  given  to  the  adverse 
party.'' 

IV.  Effect  of  Judgments  Upoh  Permits — 1.  Parties  to  Judg- 
ments— (a)  General  Principles. — A  judgment  is  binding  upon 
a  party  to  the  action,  although  he  was  served  with  process  by  a 


the  law  does  not  so  provide.  Hudson 
v.  Hudson,  30  Ala.  364. 

It  may  be  shown  by  an  entry  in  the 
motion  docket.  Yonge  v.  Broxson,  23 
Ala.  684. 

Or  by  memoranda  by  the  clerk  in  his 
issue  docket,  and  upon  a  special  finding 
of  facts  by  the  court  in  the  cause,  with 
his  conclusions  of  law  thereon.  Chissom 
v,  Barbour,  100  Ind.  1.  See  also  Ex 
parte  Jones,  61  Ala.  399. 

1.  Bobo  v .  State,  40  Ark.  224;  Weed 
v.  Weed,  25  Conn.  337;  Johnson  v. 
Wright,  27  Ga.  555;  Brownlee  v.  Com- 
missioners, 101  Ind.  401;  Aydelotte  v. 
Brittain,  29  Kan.  98;  Rugg  v.  Parker,  7 
Gray  (Mass.)  172;  s.  c,  9  Gray  (Mass.) 
209;  Frink  v.  Frink,  43  N.  H.  508;  State 
v.  McAlpin,  4  Ired.  (N.  Car.)  140; 
Davis  v.  Shaver,  1  Phill.  (N.  Car.)  18; 
Burnett  v.  State,  14  Tex.  455;  Doe  v. 
Litherbery,  4  McLean  (U.  S.)  442. 
Compare  Perkins  v.  Perkins,  27  Ala. 
479;  Herring  v.  Cherry,  75  Ala.  376; 
Metcalf  v.  Metcalf,  19  Ala.  319;  Dick- 
ens v.  Bush,  23  Ala.  849;  Short  v.  Kel- 
logg, 10  Ga.  180;  Gamble  v.  Daugherty, 
71  Mo.  599;  Secon  v.  Levoux,  1  N. 
Mex.  388;  Waldo  v.  Beckwith,  1  N. 
Mex.  97. 

2.  Springfield  v.  Worcester,  2  Cush. 
(Mass.)  52. 


8.  Ludlow  v.  Johnson,  3  Hamm. 
(Ohio)  553.  Compare  Freeman  on 
Judg.  (3rd'ed.),  §  65. 

4.  Acklen  v.  Acklen,  45  Ala.  609; 
Jordan  v.  Petty,  5  Fla.  326;  McCormick 
v.  Wheeler,  36  111.  114;  Small  v. 
Douthitt,  1  Kan.  335;  Graham  v.  Lynn, 
4  B.  Mon.  (Ky.)  18;  Galpin  v.  Fish- 
burne,  3  McCord  (S.  Car.)  22;  s.  c,  15 
Am.  Dec.  614;  Hays  v.  Miller,  1  Wash. 
Ty.  163;  Urbanski,  v.  Manus,  87  Ind. 
585;  Smith  v.  Hood,  25  Pa.  St.  218; 
Vroom  v .  Ditmas,  5  Pai.  (N.  Y.)  528. 
Third  parties  affected  should  have  no- 
tice of  the  application.  Koch  v.  Atlan- 
tic etc.  R.,  77  Mo.  354. 

6.  Reid  v.  Morton,  119  111.  118;  Na- 
bers  v.  Meredith,  67  Ala.  333;  Jordan 
v.  Petw,  5  Fla.  326;  Graham  v.  Lynn, 
4  B.  Mon.  (Ky.)  18;  Rugg  v.  Parker,  9 
Gray  (Mass.)  209;  Davis  v.  Shaver,  1 
Phill.  L.  (N.  Car.)  18;  Burnett  v.  State. 
14  Tex.  455;  Huggins  v.  Oliver,  31  S. 
Car.  147. 

6.  Fuqua  v.  Carriel,  1  Minor  (Ala.) 
170;  s.  c.  12  Am.  Dec.  46;  Glass  v. 
Glass,  24  Ala.  468;  Nabers  v.  Meredith, 
67  Ala.  333;  Portis  v.  Talbot,  33  Ark. 
218;  Stokes  v.  Shannon,  55  Miss.  583; 
Long  v .  Stafford,  103  N.  Y.  274. 

7.  Freeman  on  Judg.  (3rd  ed.),  §  64; 
Weed  v.  Weed,  25  Conn.  337. 
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wrong  name.1  Where  the  expression  in  the  judgment  relating  to 
the  parties  is  general,  it  will  be  confined  to  those  properly  before 
the  court.*  Where  the  number  of  persons  having  one  general 
right  in  the  subject  matter  of  an  action  is  so  great  as  to  make  it 
impracticable  to  bring  them  all  before  the  court,  the  action  may 
be  prosecuted  by  or  against  a  part  only  of  such  persons  for  all 
and  the  judgment  will  conclude  the  rights  of  the  unnamed  par- 
ties.* A  judgment  is  not  conclusive  evidence  of  the  rights  of 
parties  thereto  in  a  subsequent  action,  unless  they  were  adver- 
sary parties  in  the  first  action.4    But  if  the  parties  to  the  second 

ous.  Shaw  v.  Norfolk  County  R.  Co., 
c  Gray  (Mass.)  162;  Van  Vechten  v. 
Terry,  a  Johns.  Ch.  (N.  Y.)  197;  Wil- 
link  v.  Canal  Co.,  3  Green  Ch.  (N.  Y.) 
377;  Board  of  Supervisors  v.  Mineral 
Point  R.  Co.,  24  Wis.  93;  Piatt  v. 
Oliver,  2  McLean  (U.  S.)  307;  Cock- 
burn  v.  Thompson,  16  Ves.  321;  Adair 
v.  New  River  Co.,  1 1  Ves.  429;  Harri- 
son v.  Stewardson,  2  Hare  530. 

"But  this  rule  applies  only  to  cases 
where  there  is  one  general  right  in  all 
the  parties;  that  is  where  the  character 
of  all  parties,  so  far  as  the  right  is  con- 
cerned, is  homogeneous."  Bigelow  on. 
Estop.  (4th  ed.)  129;  Newton  v.  Eg- 
mont,  5  Sim.  130. 

4.  Buffington  v.  Cook,  35  Ala.  312; 
McCrory  v.  Parks,  18  OhioSt.  1;  Wil- 
son i>.  Mower,  5  Mass;  407;  Graham  v. 
Milwaukee  etc.  R.  Co.,  3  Wall.  (U.  S.) 
704;  Walters  v.  Wood,  61  Iowa  290. 

A  judgment  against  joint  defendants 
prevents  them  in  an  action  between 
themselves  from  denying  the  obligation 
of  the  debt,  but  it  is  not  conclusive  upon 
the  question  as  to  what  proportion  each 
should  pav.  Duncan  v.  Holcomb,  26 
Ind.  378;"  Cox  v.  Hill,  3  Ohio  412; 
Lloyd  v.  Barr,  11  Pa.  St.  41;  Leir.kauff 
v.  Munter,  76  Ala.  194. 

Where  defendants,  especially  in 
equity,  are  in  fact  adversary  parties,  the 
decree'  determining  their  relative  rights 
is  binding  on  them.  Torrey  v.  Pond, 
102  Mass.  355;  Leavitt  v.  Wolcott,oc 
N.  Y.  2is;  Demarest  v.  Dare,  32  N.  Y. 
281;  Brown  v.  Mayor,  66  N.  Y.  391; 
Leavitt  v.  Wolcott,  95  N.  Y.  212;  Lan- 
don  v .  Payne,  41  Ohio  St.  303;  Graham 
v.  Milwaukee  etc.  R.  Co.,  3  Wall.  (U. 
S.)  704;  Corcoran  v.  Chesapeake  Canal 
Co.,  94  U.  S.  741;  Louis  v.  Brown,  109 
U.  S.  162.  See  also  Cushing  v.  Laird, 
107  U.  S.  69. 

Though  in  proceedings  to  probate  a 
will  the  executors  represent  all  parties 
in  interest,  the  decision  on  the  ques- 
tion of  probate  is  not  conclusive  be- 
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A  motion  for  an  entry  nunc  fro  tunc 
requires  no  pleadings;  nor  can  the  suffi- 
ciency of  the  motion  be  tested  by  de- 
murrer or  motion  to  strike  out.  Ur- 
banski  v.  Manus,  87  Ind.  585. 

1.  Guinard  v.  Heysinger,  15  111.  288; 
Johnston  v.  San  Francisco  Sav.  Union, 
75  Cal.  134;  Bank  v.  Taggers,  31  Md. 
38;  Smith  v .  Bowker,  1  Mass.  76;  Barry 
v.  Carothers,  6  Rich.  (S.  Car.)  331; 
Lafayette  Ins.  Co.  v.  French,  18  How. 
(U.  S.)  409;  Oakley  v.  Giles,  3  East 
168. 

The  identity  of  the  parties  to  a 
former  suit  may  be  shown  by  evidence 
aliunde  where  it  is  not  established  by 
the  record.  Garwood  v.  Garwood,  29 
Cal.  514;  Thompson  v.  Manrow,  1  Cal. 
428. 

A  party  defendant  was  held  bound 
by  a  judgment,  though  his  name  was 
omitted  from  the  margin  of  the  entry 
upon  the  record,  upon  the  ground  that 
the  judgment  should  be  construed  with 
reference  to  the  prior  proceedings. 
Wilson  v.  Collins,  11  Humph.  (Tenn.) 
189. 

9.  Puckett  v.  Pope,  3  Ala.  552; 
Chester  v.  Miller,  13  Cal.  561 ;  Edwards 
r.  Toomer,  14  Sm.  &  M.  (Miss.)  76; 
Hubbard  z>.  Dubois,  37  Vt.  94.  Com- 
pare  Blood  'v.  Crandall,  28  Vt.  396. 
See  also  Langley  v.  Grill,  1  Col.  71. 

Where  a  nol.  pros,  has  been  entered 
as  to  part  of  the  defendants,  a  judgment 
against  "defendants"  will  be  construed 
as  not  including  those  to  whom  the 
nol.  pros,  was  entered.  Boyd  v.  Bay- 
ham,  5  Humph.  (Tenn.)  386. 

8.  Huributt  v.  Butenop,  27  Cal.  50; 


35  Ohio  St.  307.  See  also  Davidson  v 
State,  63  Ala.  432;  Follansbee  v 
Walker,  74  Pa.  St.  306. 

The  interest  of  cestuis  que  trustent 
may  be  barred  without  making  them 
all  parties  where  they  are  very  numer- 
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action  were  adversaries  in  the  first  action,  the  judgment  is  bind- 
ing upon  them,  although  the  second  action  does  not  include  all 
the  former  parties  ;*  and  sometimes  the  same  rule  obtains  where 
there  are  additional  parties  in  the  second  action.*  Judgment 
estoppels  must  be  mutual.8  As  a  rule,  a  judgment  is  not  admis- 
sible in  evidence  for  or  against  a  stranger  to  the  action  in  which 
it  was  rendered.4    An  agent  or  attorney  is  not  estopped  by  a 


tvveen  legatees  and  devisees  having 
adverse  claims.  De  Mora  v.  Concha, 
29  Ch.  D.  268. 

A  judgment  does  not  .necessarily 
bind  all  parties  to  the  action,  for  it 
may  be  rendered  on  a  special  issue 
joined  between  a  portion  of  them  only. 
Harvey  v.  Osborne,  55  Ind.  535;  Good- 
now v.  Stryker,  62  Iowa  221. 

A  judgment  finding  that  one  of  two 
defendants  owned  the  land  in  contro- 
versy was  held  binding  on  the  other, 
although  defendants  pleaded  separately. 
Devin  v.  Ottumwa,  53  Iowa  461. 

1.  Devin  v.  Ottumwa,  53  Iowa  461; 
State  v.  Krug,  94  Ind.  366;  Davenport 
v.  Barnett,  51  Ind.  329;  Lawrence  v. 
Hunt,  10  Wend.  (N.  Y.)  80;  s.  c,  25 
Am.  Dec.  543;  Ehle  v.  Bingham,  6 
Pai.  (N.  Y.)  139;  s.  c,  7  Barb.  (N.  Y.) 
494;  Russell  v.  Farquhar,  55  Tex.  355; 
Girardin  v.  Dean,  49  Tex.  243;  Western 
M.  Co.  v.  Virginia  Coal  Co.,  10  W.  Va. 
350;  Thompson  v.  Roberts,  24  How. 
(U.  S.)  233;  Pollard  v.  N.  Y.  R.  etc. 
Co.,  101  U.  S.  223.  Compare  Christy 
x\  Tancred,  9  M.  &  W.  438;  Buttrick 
v.  Holden,  8  Cush.  (Mass.)  233. 

2.  Meagley  v.  Binghamton,  36  Hun 
(N.  Y.)  171;  Bank  v.  Ketchum,66  Wis. 
428;  Blakemore  v.  Canal  Co.,  i  C.  M. 
fit  R.  133.  But  see  Hawes  v.  Waltham, 
18  Pick.  (Mass.)  451. 

Where  in  an  action  against  a  portion 
of  joint  promisors  they  waive  the  non- 
joinder of  others  and  judgment  is  ren- 
dered in  their  favor,  such  judgment  is 
a  bar  to  an  action  against  all  the  prom- 
isors. French  v.  Neal,  24  Pick.  (Mass.) 
55- 

3.  Harris  t>.  Plant,  2t  Ala.  639; 
Bradford  v.  Bradford,  5  Conn.  127; 
Simpson  v.  Pearson,  31  Ind.  t;  Ed- 
wards v.  McCurdy,  13  111.  496;  Hunt- 
ington v.  Jewett,  25  Iowa  249;  Allen  v. 
Carter,  8  Pick.  (Mass.)  175;  Burgess  v. 
Lane,  3  Greenl.  (Me.)  165;  Griswold  v. 
Jackson,  2  Edw.  Ch.  (N.  Y.)  461;  Red- 
mond v.  Coffin,  2  Dev.  Eq.  (N.  Car.) 
443;  Chandler's  Appeal,  100  Pa.  St.  262; 
Simpson  v.  Jones,  2  Sneed  (Tenn.)  36; 
Manigault  v.  Deas,  1  Bal.  Eq.  (S.  Car.) 
283;  Wright  v.  Hazen,  24  Vt.  143; 
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Wood  z'.  Davis,  7  Cranch  (U.  S.)  271; 
Petrie  v.  Nuttall,  11  Exch.  569;  Spencer 
v.  -Williams,  L.  R.,  2  Pro.  &  D.  230. 
Compare  Whately  v.  Menheim,  2  Esp. 
608;  O'Brien  v,  Heeney,  2  Edw.  Ch. 
(N.  Y.)  246. 

4.  Newlin  v.  McAfee,  64  Ala.  357; 
Young  v.  Stontz,  74  Ala.  574;  Cain  v. 
Sheets,  77  Ala.  492;  Chase  v.  Swain,  9 
Cal.  130;  Mayo  v.  Wood,  50  Cal.  171; 
Burdick  v.  Norwich,  49  Conn.  225; 
Betts  v.  New  Hartford,  25  Conn.  180; 
Scates  v.  King,  1 10  111.  450;  Samuel  v. 
Agnew,  80  111.  553;  Cole  v.  Lafontaine, 
84  Ind.  446;  McDonald  v.  Gregory,  41 
Iowa  513;  Stoddard  v.  Burton,  41  Iowa 
582;  Hine  v.  K.  &  D.  R.,  42  Iowa  636; 
Stoddard  v.  Thompson,  31  Iowa  80; 
Goodnow  v.  Litchfield,  63  Iowa  275; 
Montgomery  County  v.  Severson,  64 
Iowa  326;  Peters  v.  Spitzfaden,  24  La. 
An.  111;  Dooley  v.  Potter,  140  Mass. 
49;  Rice  v.  Coolidge,  121  Mass.  393; 
Shutesbury  v.  Hadley,  133  Mass.  242; 
Salem  v.  Eastern  R.,  98  Mass.  431; 
Buttrick  v.  Holden,  8  Cush.  (Mass.) 
233;  Hill  v.  Stevenson,  63  Me.  364;  s.  c, 
18  Am.  Rep.  231;  Quigley  v.  Mexico 
Bank,  80  Mo.  289;  Henry  v.  Woods, 

77  Mo.  277;  McMahon  v.  Merrick,  33 
Minn.  262;  Davis  Machine  Co.  v.  Bar- 
nard, 43  Mich.  379;  McKay  v.  Kilburn, 
42  Mich.  614;  Gourand  v.  Gourand,  3 
Redf.  (N.  Y.)  262;  Springport  v. 
Teutonia  Bank,  75  N.  Y.  397;  Bissell  r. 
Kellogg,  65  N.  Y.  432;  Fisher  v.  Banta, 
66  N.  Y.  468;  Raymond  v.  Richmond, 

78  N.  Y.  351;  Remington  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.474;  Meltzer  v. 
Doll,  91  N.  Y.  365;  Vaughan  zi.  Mor- 
rison, 55  N.  H.  580;  Peebles  v.  Pate, 
90  N.  Car.  348;  Buckingham  v.  Lud- 
lum,  37  N.  J.  Eq.  137;  Dodd  v.  Una,  40 
N.  J.  Eq.  672;  Hutchinson  v.  Wheeling 
Bank,  41  Pa.  St.  42;  Macky  v.  Coates, 
70  Pa.  St  350;  Chandler's  Appeal, 
100  Pa.  St.  262;  Glaze  v.  Watson,  55 
Tex.  563;  Read  v.  Allen,  ef>  Tex.  182; 
Williams  r>.  Williams,  63  Wis.  58;  s.  c, 
53  Am.  Rep.  253;  Gerrish  v.  Bragg,  55 
Vt.  329;  Society  etc.  v.  Hartland,  2 
Paine  (U.  S.)  536;  Goodman  v.  Nib- 
lack,  102  U.  S.  556;  Brooklyn  etc.  R. 
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Co.  v.  National  Bank,  102  U.  S.  14; 
Hale  v.  Finch,  104  U.  S.  261;  Flanders 
r.  Seelve,  105  U.  S.  718;  Mcintosh  z<. 
Jarvis,  §  Up.  Can.  Q.  B.  535.  But  see 
School  Directors  v.  Hernandez,  31  La. 
An.  158;  Louisiana  Levee  Co.  v.  State, 

ii  La.  An.  250;  Folger  v.  Palmer,  35 
.a.  An.  743. 

A  judgment  does  not  bind  an  ori- 
ginal party  to  the  suit  who  has  been 
permitted  to  withdraw.  Owens  v.  Al- 
exander. 78  N.  Car.  1.  Com  fare  Am. 
Bell  Telephone  Co.  v.  National  Tel. 
Co.,  27  Fed.  Rep.  663. 

A  judgment  against  a  surviving  part- 
ner is  not  an  estoppel  against  the 
representative  of  a  deceased  partner. 
Buckingham  v.  Ludlum,  37  N.J.  Eq. 
»37- 

A  purchaser  at  a  tax  sale  is  not 
bound  by  a  decree  in  a  suit  against  the 
county  treasurer  to  enjoin  the  issue  of 
the  tax  deed.  Helphrey  v.  Redick,  21 
Xeb.  80. 

A  judgment  against  an  officer  for 
wrongfully  attaching  goods  is  not  con- 
clusive against  a  purchaser  at  the  of- 
ficer's sale.  McKay  v.  Kilburn,  42 
Mich.  614.  See  atso  Hunt  v.  Haven,  52 
N.  H.  162. 

The  officer  who  served  a  summons, 
not  having  been  a  party  to  proceedings 
setting  it  aside,  is  not  bound  by  them, 
but  may  attack  their  regularity  and 
validity  in  an  action  against  him  for  a 
false  return.  Mabbett  v.  Vick,  53  Wis. 
•58. 

A  sheriff  having  possession  of  prop- 
erty under  a  writ  of  attachment  is  not 
bound  by  the  judgment  in  a  replevin 
suit  to  which  he  was  not  a  party,  and  in 
which  he  was  not  served  with  process, 
and  did  not  appear,  and  which  he  did 
not  defend,  although  his  under  sheriff, 
as  an  individual,  was  a  party  to  the  suit. 
Geekie  v.  Kirby  Carpenter  Co.,  106  U. 
s-  379- 

A  judgment  for  plaintiff  in  an  action 
of  replevin  against  a  police  officer  for 
property,  taken  on  a  search  warrant  is 
not  a  bar  to  an  action  for  conversion  of 
the  same  property  brought  by  the  al- 
leged owner  against  the  plaintiff  in  the 
former  action.  Scott  v.  Drennen,  9 
Daly  (N.  Y.)  226. 

It  has  been  held  that  a  servant  or 
agent  sued  separately  for  infringing  a 
patent  is  not  bound  by  a  former  judg- 
ment against  the  master  or  principal 
upon  the  question  of  the  validity  of  the 
patent.  Hayes  v.  Bickelhoupt,  24  Fed. 
Rep.  806. 

A  judgment  against  an  endorser  is 


not  evidence  for  him  against  the  maker. 
Fenn  v.  Dugdale,  31  Mo.  580;  Brook- 
lyn etc.  R.Co.  v.  Republic  Bank,  102  U. 
S.  14. 

A  judgment  against  the  plaintiff  in 
an  action  for  trespass  is  not  evidence 
against  him  in  an  action  against  another 
joint  trespasser.  Spraguc  v.  Oakes,  19 
Pick.  (Mass.)  455. 

A  judgment  in  favor  of  one  creditor, 
declaring  a  conveyance  by  the  debtor 
void,  is  not  evidence  in  favor  of  another 
creditor.  Winston  v.  Starke,  12  Gratt. 
(Va.)  317. 

A  decree  of  dismissal  in  a  divorce 
suit  is  not  evidence  against  third  per- 
sons of  the  facts  found  therein.  Need- 
ham  v.  Brenner,  12  Jur.,  N.  S.  434;  14 
W.  R.  694.  See  also  Burlen  v.  Shan- 
non, 3  Gray  (Mass.)  387. 

A  judgment  against  the  defendant  in 
a  criminal  case  is  evidence  for  the 
State  in  a  civil  action  for  the  same 
offence.  Webbs  v.  State,  4  Coldw. 
(Tenn.)  199. 

Seemingly  against  the  general  prin- 
ciple it  has  been  held  that  where  a  de- 
fendant defended  an  action  and  was 
compelled  to  pay  to  the  plaintiff  money 
belonging  to  another,  the  judgment  was 
a  defence  to  an  action  by  the  true 
owner.  Mayer  v.  Foulkrod,  4  Wash. 
(U.  S.)  349.  Compare  Schrauth  v.  Dry 
Dock  etc.  Bank,  86  N.  Y.  390.  • 

And  a  finding  by  the  jury  that  a  per- 
son was  not  an  endorser  but  the  origi- 
nal promisor  of  a  note,  was  held 
binding  on  all  other  parties  to  the 
note.  Sturtevant  v.  Randall,  53  Me. 
149. 

It  has  been  held  that  a  town  sued  for 
injuries  from  an  obstruction  in  a  high- 
way might  set  up  by  way  of  estoppel  a 
judgment  in  favor  of  the  defendant  in  a 
former  action  brought  by  the  same 
plaintiff  to  recover  for  the  same  in- 
juries against  a  person,  alleged  to  have 
caused  the  obstruction.  Hill  v.  Bain, 
15  R.  I.  75;  s.  c,  2  Am.  St.  Rep.  873. 

A  judgment  in  favor  of  an  infant  son 
suing  by  a  guardian  ad  litem  for  in- 
juries was  held  sufficient  proof  that  the 
injuries  were  caused  by  defendant's 
negligence  in  a  subsequent  action  by 
the  father  against  the  same  defendant. 
Anderson  v.  Third  Av.  R.,  9  Daly 
(N.  Y.)  487.  But  a  judgment  in  favor 
of  the  wife  of  the  plaintiff  in  a  former 
action  for  the  same  injury  complained 
of  was  held  not  to  be  admissible  in 
favor  of  the  husband.  Neeson  i'.  Troy, 
29  Hun  (N.  Y.)  173.  See  also  Groth 
v.  Washburn,  39  Hun  (N.  Y.)  324. 
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judgment  because  he  conducted  the  suit  •}  nor  is  a  witness  bound 
by  a  judgment  in  an  action  in  which  he  testifies.*  But  in  the  ab- 
sence of  fraud  and  collusion,  a  judgment  is  conclusive  evidence, 
even  against  a  stranger,  of  the  relation  of  debtor  and  creditor 
between  the  parties  thereto,8  and  of  the  amount  of  the  indebted- 
ness.4 As  a  muniment  of  title,  also,  a  judgment  may  be  conclu- 
sive evidence  against  a  third  person.^  Ordinarily,  a  judgment 
against  a  deceased  party  is  erroneous  but  not  void.6 


1.  Breedlove  v.  Turner,  9  Mart.  (La.} 
353;  Thrasher  v.  Haines,  2  N.  H.  443. 

2.  Blackwood  v.  Brown,  32  Mich. 
104;  Wright  v.  Andrews,  130  Mas?.. 
149;  Yorks  v.  Steele,  50  Barb.  (N.  Y.) 
397;  Schrauth  v.  Dry  Dock  etc.  Bank, 
86  N.  Y.  390;  Parkerf.  Moore,  59  N.  H. 
454.  Nor  is  he  estopped  to  deny  what 
he  admitted  as  a  witness.  Wilkinson  v. 
Thigpen,  71  Ga.  497.  Compare  Fol- 
ger  v .  Palmer,  35  La.  An.  743.  Unless 
in  a  proper  case  the  admission  has 
been  acted  upon.  Leinkauff  v.  Mun- 
ter,  76  Ala.  194. 

An  indemnitor  who  acts  as  a  witness 
may  be  estopped  by  the  judgment. 
Barney  v.  Dewey,  13  Johns.  (N.  Y.) 
224. 

3.  "Supposing  such  third  persons 
were  not  bound  with  or  for  the  parties 
found  liable,"  the  rule  applies.  Big. 
on  Estop.  (4th  ed.)  142.  See  Pickett  v. 
Pipkin,  64  Ala.  520;  Fuller  v.  Foote,  56 
Conn.  341;  Way  v.  Lewis,  115  Mass. 
26;  Cutter  v.  Evans,  115  Mass.  27; 
Brigham  v.  Fayerweather,  140  Mass. 
411;  Wingate  v.  Haywood,  40  N.  H. 
437;  Raymond  v.  Richmond,  78  N.  Y. 
351;  Pray  v.  Hegeman,  9S  N.  Y.  351; 
Curtis  v.  Leavitt,  15  N.  Y.  9;  Hall  v. 
Strrker,  27  N.  Y.  596;  Swihart  v. 
Spaum,  24  Ohio  St.  432;  Cincinnati  v. 
Dickmeier,  31  Ohio  St.  242. 

According  to^some  authorities,  the 
judgment  is  prima  facie  evidence  in 
such   cases.     Atkins   v.    Hosley,  3 


Thomp.  Si  C.  (N.  Y.)  325;  Garland  v. 
Rives,  4  Rand.  (Va.)  282; 
Dec.  756. 


8.  c,  15  Am. 


4.  Candee  v.  Lord,  2  Comst.  CN.  Y.) 
269;  s.  c,  51  Am.  Dec.  294;  Voorhees 
v.  Seymour,  26  Barb.  (N.  Y.)  569; 
Sidensparker  v.  Sidensparker,  52  Me. 
481;  Hills  v.  Sherwood,  48  Cal.  386; 
Chamberlain  v.  Carlisle,  26  K.  H.  540. 
See  also  infra,  this  title,  Judgments 
as  Evidence. 

Partnership. — A  judgment  in  a  suit 
determining  the  existence  or  nonexist- 
ence of  a  copartnership  relation  be- 
tween the  parties  thereto  is  not  binding 


on  or  admissible  in  evidence  against 
strangers  to  such  proceeding.  .  McDon- 
ald v.  Matney,  82  Mo.  358. 

5.  "A  distinction  has  been  made  be- 
tween cases  where  the  only  fact  to  be 
established  is  the  right  of  a  creditor 
against  the  judgment  debtor  himself 
and  cases  where  such  a  right  may  inci- 
dentally affect  third  persons,  as  where 
a  person  is  affected  by  a  chain  of  title 
under  a  judgment  sale  and  conveyance. 
In  this  case  it  is  held  that  third  persons 
cannot  impeach  the  judgment."  Big. 
on  Estop.  (4th  ed.)  142;  Taylor  v. 
Phelps,  1  H.&  G.  (Md.)  492;  Barney 
v.  Patterson,  6  H.  &  J.  (Md.)  182;  Bay- 
lor v.  Dejarnette,  13  Gratt.  (Va.)  172. 
See  also  Inman  v.  Mead,  97  Mass.  310; 
Casler  v.  Shipman,  35  N.  Y.  533; 
Secrist  v.  Green,  3  Wall.  (U.  SO  '744. 
See  also  infra,  this  title,  Judgments 
as  Evidence.  Compare  Pratt  v. 
Jones,  64  Tex.  694. 

6.  Deceased  Persons. — See  generally 
Death,  vol.  5,  p.  130,  etseq.;  Powell  v. 
Washington,  15  Ala.  803;  Elliott  v. 
Paterson,  65  Cal.  109;  Phelan  v.  Tyler, 
12  Pac.  C.  L.  J.  (Cal.)  38;  Collins  v. 
Mitchell,  s  Fla.  364;  Stoetzell  v.  Ful- 
lerton,  44  111.  108;  Spalding  v.  Wathen, 
7.  Bush  (Ky.)  659;  Case  v.  Ribelin,  1  J. 
J.  Marsh.  (Ky.)  30;  Hayes  v.  Shaw,  20 
Minn.  405;  Reid  v.  Holmes,  127  Mass. 
326;  West  t\  Jordan,  62  Me.  484;  Cole- 
man v.  McAnultv,  16  Mo.  173;  Web- 
ber v.  Stanton,  1  Mich.  N.  P.  97;  Jen- 
nings v.  Simpson,  12  Neb.  558;  Swasey 
v.  Antram,  24  Ohio  St.  87;  Yaple  v. 
Titus,  41  Pa.  St.  195;  Day  v.  Ham- 
burgh, 1  Browne  (Pa.)  75;  Carr  v. 
Townsend,  63  Pa.  St.  202';  Collins  v. 
Knight,  3  Tenn.  Ch.  183;  Taylor  v. 
Snow.  47  Tex.  462;  s.  c,  26  Am.  Rep. 
311:  Fleming  v.  Seeligson,  57  Tex.  524; 
Milan  County  v.  Robertson,  47  Tex. 
222;  McClelland  v.  Moore,  48  Tex.  355; 
Holt  v.  Thacher,  52  Vt.  592;  Neale*  v. 
Utz,  75  Va.  480.  Compare  McCreery 
7-.  Everding,  44  Cal.  286;  Edwards  v. 
Whited,  29  La.  An.  647;  McCloskey  v. 
Wingfield,  29  La.  An.  141 ;  Parker  v. 
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Pardee  to. 


(6)  Persons  Under  Disabilities — (i)  Infants. — A  judg- 
ment rendered  against  an  infant  on  confession  or  default,  or  on 
an  appearance  by  an  attorney,  or  without  the  appointment  of  a 
guardian  ad  litem,  is  erroneous  but  not  void,1  and  except  where 
the  infant  is  given  a  day  on  coming  of  age  to  show  cause  why 
the  judgment  should  not  conclude  his  rights,  he  is  bound  by  it 


Home,  38  Miss.  215;  Tarleton  v.  Cox, 
45  Miss.  430;  Young  v.  Pickens,  45 
Miss.  553;  Burke  v.  Stokely,  65  N.  Car. 
569;  Colson  v.  Wade,  l  Murph.  (Tenn.) 
43;  Carter  v.  Carriger,  3  Yerg.  (Tenn.) 
411;  s.  c,  24  Am.  Dec.  585;  Morrison 
v.  Deaderick,  10  Humph.  (Tenn.)  342. 
See  subtitle  Nunc  pro  Tunc  Entries. 

Extinct  Corporation. — Judgment 
against  an  extinct  corporation  has  been 
held  void.  Clay  Township  v.  District 
of  Buchanan,  63  Iowa  188;  Sturges  v. 
Vanderbtlt.  73  N.  Y.  384;  McCulloch 
v.  Norwood,  58  N.  Y.  562;  Thornton 
v.  Marginal  Railway,  123  Mass.  32. 
Compare  Muscatine  Turn  Verein  v. 
Funck,  18  Iowa  469;  Hunt  v.  Colum- 
bian Ins.  Co.,  <5  Me.  290;  City  Ins.  Co. 
v.  Commercial""  Bank,  68  111.  348;  Piatt 
v.  Archer,  9  Blatchf.  (U.  S.)  559.  See 
also  Mar  v.  State  Bank,  2  Rob.  (Va.) 
56;  s.  c,  40  Am.  Dec.  726.  Such  a 
judgment  is  at  least  erroneous.  Mer- 
rill v.  Suffolk  Bank,  31  Me.  57;  Rankin 
r.  Sherwood,  33  Me.  509. 

A  judgment  against  a  party  in  an 
action  commenced  after  his  death  is 
void.  Loring  v.  Folger,  7  Gray  (Mass.) 
505;  Neale  v.  Utz,  75  Va.  480.  , 

1.  Emeric  v.  Avarado,  64  Cal.  531; 
Smith  v.  McDonald,  42  Cal.  484; 
Joyce  v .  McAvoy,  31  Cal.  273;  Brown 
v.  Lawson,  51  Cal.  615;  Ralston  v. 
Lahee,  8  Iowa  17;  Cuyler  v.  Wayne, 
64  Ga.  78;  Sharp  v.  Findley,  71  Ga. 
654;  Chalfant  v.  Monroe,  3  Dana  (Ky.) 
3S;  Pond  v.  Doueghy,  18  B.  Mon.  (Ky.) 
558;  Beeler  v.  Bullitt,  3  A.  K.  Marsh. 
(Ky.)  280;  s.  c,  13  Am.  Dec.  161; 
Townsend  v.  Cox,  45  Mo.  401;  Mc- 
Lemore  v.  Chicago  etc.  R.  Co.,  58  Miss. 
514;  Marshall  v.  Fisher,  1  Jones  L. 
(N.  Car.)  1 11;  Grantham  v.  Kennedy, 


91  N.  Car.  148;  Larkins  v.  Bullard,  88 
N.  Car.  35;  Mills  v.  Dennis, 3  Johns. 
Ch.  (N.  Y.)  367;  Bloom  v.  Burdick,  1 


Hill  (N.  Y.)  131;  Wright  v.  Miller,  1 
Sandf.  Ch.  (N.  Y.)  103;  English  v. 
Savage,  5  Oreg.  518;  Montgomery  v, 


Cartton,  56  Tex.  361 ;  Wills  v.  Spraggin, 
3  Gratt.  (Va.)  567;  Barber  v.  Graves, 
18  Vt.  292.  Compare  Whitney  v. 
Porter,  23  III.  445;  Bigelow  on  Estop. 
(4th  ed.)  102;  Dailey  v.  Reid,  74  Ala. 


415;  Shaefer  v.  Gates,  2  B.  Mon.  (Ky.) 
453;  s.  c,  38  Am.  Dec.  164.  See  also 
Rutter  v.  Puckhover,  9  Bosw.  (N.  Y.) 
638;  Richards  v.  Richards,  10  Bush 


038; 

(Ky.)  617.  See  Infants,  vol.  10,  p. 
690;  Guardian  and  Ward,  vol.  9,  p. 
158- 

Since  judgments  against  infants  are 
not  void,  they  must  be  attacked  by 
some  direct  proceeding  when  errone- 
ous. Preston  v.  Dunn,  25  Ala.  507; 
AUman  v.  Taylor,  101  111.  185;  cases 
cited  above  in  this  note. 

An  infant  can  dispute  an  absolute 
decree  against  him  only  upon  the  same 
grounds  as  an  adult  might  dispute  it, 
such  as  fraud,  collusion  or  error. 
Joyce  v.  McAvoy,  31  Cal.  273;  s.  c,  89 
Am.  Dec.  172;  Ralston  v.  Lahee,  8 
Iowa  17;  s.  c,  74  Am.  Dec.  291;  Loyd 
v.  Malone,  23  111.  43;  s.  c,  74  Am.  Dec. 
179;  Kucnenbeiser  v.  Beckert,  41  111. 
172;  McLemore  v.  Chicago  etc.  R.  Co., 
58  Miss.  514;  English  v.  Savage,  5 
Oreg.  518.  See  Infants,  vol.  10, 
p.  694. 

Judgment  against  an  infant  for  costs 
in  action  brought  by  him  by  his  next 
friend  is  binding  upon  him.  Albee  v. 
Winterink,  55  Iowa  184. 

An  absolute  judgment  or  decree 
against  an  infant,  in  a  court  having 
jurisdiction  of  the  subject  matter  and 
the  person  of  the  infant,  is  so  binding 
that  he  cannot  disturb  the  rights  ac- 
quired under  it  by  bona  fide  purchasers 
without  notice.  Joyce  v.  McAvoy,  31 
Cal.  273;  s.  c,  89  Am.  Dec.  172;  Gron- 
fier  v.  Puymirol,  10  Cal.  629;  Allman 
v.  Taylor,  101  111.  185;  Gwinn  v.  Will- 
iams, 30  Ind.  374;  Porter  v.  Robinson, 
3  A.  K.  Marsh.  (Ky.)  254;  s.  c,  13  Am. 
Dec.  153;  England  v.  Garner,  90  N. 
Car.  197;  Sheldon  v.  Newton,  3  Ohio 
St.  494;  Galpin  v.  Page,  18  Wall.  (U. 
S.)  350;  Bennett  v.  Hamill,  2  Scho.  & 
Lef.  575.  Compare  McLemore  v.  Chi- 
cago etc.  R.  Co.,  58  Miss.  514.  See 
also  Weidereum  v.  Naumann,  62  How. 
Pr.  (N.  Y.)  369;  s.c,  10  Abb.  N.  C. 
149. 

Failure  to  Appoint  Guardian  ad  Litem. 

— But  while  not  void,  judgment  against 
an  infant  is  erroneous  unless  a  guar- 
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as  fully  as  an  adult.1  The  record  of  the  judgment  must  show, 
however,  that  the  infant  was  made  a  party  to  the  action  in  a 
legal  manner.8 

dian  has  been  appointed.  Datley  v. 
Reid,  74  Ala.  415;  Chalfant  v.  Monroe, 
3  Dana  (Ky.)  35;  Ewing  v.  Ferguson, 
33  Gratt.  (Va.)  548;  and  case  cited 
above.  See  also  Infants,  vol.  10, 
p.  691.  And  judgment  should  not  be 
rendered  on  the  answer  of  a  guardian 
ad  litem  without  full  proof.  Ralston  v. 
Lahee,  8  Iowa  17;  s.  c,  74  Am.  Dec. 
291;  Ingersoll  v.  Ingersoll,  42  Miss. 
155;  Johnson  v.  McCabe,  42  Miss.  255; 
Mclfroy  v.  Alsop,  45  Miss.  365;  Mills 
v.  Dennis,  3  Johns.  (N.  Y.)  367:'  Wright 
v.  Miller,  1  Sandf.  Ch.  (N.  Y.)  103; 
Walton  v.  Coulson,  1  McLean  (U.  S.) 
120.  Compare  English  v.  Savage,  5 
Oreg.  518.  See  also  Hanna  v.  Spott's 
Heirs,  5  B.  Mon.  (Ky.)  362;  s.  c,  43 
Am.  Dec.  132. 

If  the  general  guardian  of  an  infant 
is  served  with  summons  and  appears 
and  defends  for  the  infant,  the  appoint- 
ment of  a  guardian  ad  litem  is  unnec- 
essary. Smith  v.  McDonald.  42  Cal. 
484;  Colt  v.  Colt,  19  Blatchf.  (U.  S.) 
39°- 

1.  The  right  of  an  infant  to  pray 
that  the  "parol  demur"  has  been  abol- 


ished. Joyce  v.  McAvoy,  31  Cal.  273; 
s.  c,  89  Am.  Dec.  172;  Harris  v.  You- 
man,  Hoff.  Ch.  (N.  Y.)  182;  English  v. 
Savage,  5  Oreg.  518. 

It  is  usual  to  give  the  infant  a  day 
after  he  comes  of  age  to  show  cause 
why  the  judgment  should*not  bind  him, 
where  the  effect  of  the  judgment  is  to 
divest  him  of  an  estate  in  land,  or 
where  a  conveyance  is  required  of  him. 
Lockwood  v.  Stradley,  1  Del.  Ch.  298; 
s.  c,  12  Am.  Dec.  97;  Ralston  v.  Lahee, 
8  Iowa  17;  s.  c,  74  Am.  Dec.  291; 
Hanna  v.  Spott's  Heirs,  5  B.  Mon. 
(Ky.)  362;  s.  c,  43  Am.  Dec.  132; 
Waring's  Heirs  v.  Reynolds,  3  B.  Mon. 
(Ky.)  59;  Richards  v.  Richards,  10 
Bush  (Ky.)  617;  Powell  v.  Gott,  13 
Mo.  458;  Townsend  v.  Cox,  45  Mo. 
401 ;  McLemore  v.  Chicago  etc.  K.  Co., 
58  Miss.  514;  Mills  v.  Dennis,  3  Johns. 
Ch.  (N.Y.)  367;  Harris  v.  Youman, 
Hoff.  Ch.  (N.  Y.)  178;  Wright  v. 
Miller,  1  Sandf.  Ch.  (N.  Y.)  103;  s.  c, 
8  N.  Y.  9;  s.  c,  59  Am.  Dec.  438; 
Brick's  Estate,  15  Abb.  Pr.  (N.  Y.)  12. 
Compare  Joyce  v.  McAvoy,  31  CaU 
273;  s.  c,  89  Am.  Dec.  172;  Walsh*. 
Walsh,  116  Mass.  377. 

Where  the  judgment  or  decree  gives 


the  infant  time  upon  attaining  majority 
to  have  it  set  aside,  it  becomes  binding, 
if  the  infant  does  not  avail  himself  of 
the  opportunity.  Waring  v.  Reynolds, 
3  B.  Mon.  (Ky.)  59;  Porter  v.  Robin- 
son, 3  A.  K.  Marsh.  (Ky.)  253;  s.  c,  13 
Am.  Dec.  153;  Moss  v.  Hall,  79  Ky. 
40;  Ralston  v.  Lahee,  8  Iowa  17;  s.  c, 
74  Am.  Dec.  291;  Kuchenbeiser  v. 
Beckert,  41  111.  172;  Seward  v.  Clark, 
67  Ind.  289;  Powell  v.  Gott,  13  Mo. 
458;  s.  c,  53  Am.  Dec.  153;  McLemore 
7'.  Chicago  etc.  R.  Co  ,  58  Miss.  514; 
McAnear  v.  Epperson,  54  Tex.  220; 
s.  c.  38  Am.  Rep.  625;  Kemp  v.  Cook, 
18  Md.  130;  s.  c,  79  Am.  Dec.  681. 
Compare  Tiernan  v,  Hammond  41 
Md.  548. 

A  judgment  for  an  infant  defendant 
is  binding  on  an  adult  plaintiff.  Kendall 
v.  Titus,  9  Heisk.  (Tenn.)  727. 

3.  Coleman  v.  Coleman.  3  Dana 
(Ky.)  398;  s.  c,  28  Am.  Dec.  86;  Shaefer 
v.  Gates,  2  B.  Mon.  (Ky.)  453;  6.  c,  38 
Am.  Dec.  164;  Pond  v.  Doueghy,  18  B. 
Mon.  (Ky.)  558;  Hunter  v.  Hatto'n,  4 
Gill  (Md.)  115;  s.  c,  45  Am.  Dec.  117. 

Service  of  Writ  on  Infant. — By  the 
weight  of  authority,  a  judgment  against 
a  minor,  affecting  real  property  in  the 
State,  which  shows  his  appearance  and 
the  appointment  of  a  guardian  ad  litem, 
who  appeared  and  defended  the  suit,  but 
does  not  show  personal  service  of  cita- 
tion upon  the  minor,  is  voidable  and 
not  void.  Preston  v.  Dunn,  25  Ala. 
507;  Gronfier  v.  Puymirol,  19  Cal.  629; 
Sheldon  v.  Newton,  3  Ohio  St.  494; 
Robb  v .  Irwin,  15  Ohio  689;  Taylor  v. 
Rowland,  26  Tex.  293;  Taylor  v.  Whit- 
field, 33  Tex.  181 ;  Nelson  v.  Moon,  3 
McLean  (U.  S.)  319.  See  also  Cocks 
v.  Simmons,  57  Miss.  183;  Simmons  v. 
McKay,  5  Bush  (Ky.)  25;  Larkins  v. 
Bullard,  88  N.  Car.  35;  Bernecker  v. 
Miller,  44  Mo.  102.  See  Infants, 
vol.  to.  p.  691. 

Against  Person  In  Penitentiary. — 
Where,  pending  a  civil  action  against 
a  defendant,  and  prior  to  the  trial 
thereof,  he  was  imprisoned  in  the  peni- 
tentiary under  a  sentence  and  convic- 
tion for  a  term  less  than  his  natural 
life,  and  while  thus  imprisoned,  with- 
out the  appointment  of  a  trustee  to 
manage  his  estate  or  defend  the  action, 
a  judgment  was  obtained  against  him, 
it  was  held  that  the  judgment  was  a 
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(2)  Married  Women. — In  the  absence  of  a  statute  authorizing 
it,  personal  judgment  should  not  be  rendered  against  a  married 
woman  ;*  but,  by  the  weight  of  authority,  a  personal  judgment 
against  a  married  woman  is  not  absolutely  void,  although  the  ac- 
tion was  founded  upon  a  contract  which  she  was  incompetent  to 
make.*  Personal  judgment  may  be  rendered  against  a  married 
woman  in  any  case  where  she  is  authorized  to  sue  and  be  sued 


nullity,  and  might  be  revoked  or  set 
aside  upon  proper  proceedings  had  be- 
fore the  court  rendering  the  same. 
Com.  of  Rice  County  v.  Blackman,  29 
Kan.  1 58. 

1.  Against  Separate  Estate  of  Har- 
ried Woman. — The  proper  manner  to 
enforce  a  contract  which  a  married  wo- 
man might  make  is  by  a  proceeding  in 
equity  to  charge  her  separate  estate. 
Winston  v.  McAlpine,  65  Ala.  377; 
Wolff  v.  Van  Metre,  19  Iowa  134; 
Reed  v.  King,  23  Iowa  500;  Patton  v. 
Stewart,  19  fnd.  233;  Kirby  v.  Childs, 
10  Kan.  639;  Corrigan  v.  Bell,  73  Mo. 
53;  Burgwald  v.  Weppert,  49  Mo.  60. 
See  also  Kirk  v.  Fort  Wayne  Gas  Light 
Co..  13  Ind.  56;  Lynch  v.  Elkes,  21  Tex. 
229. 

The  record  of  a  judgment  against  a 
married  woman,  under  enabling  stat- 
utes which  allow  her  to  charge  her  sepa- 
rate estate,  should  show  that  the  debt 
for  which  the  judgment  was  rendered 
was  one  for  which  her  separate  estate 
was  liable.  McGlaughlin  v.  O'Rourke, 
12  Iowa  459;  White  v.  Baillio,  12  La. 
An.  663;  Robson  v.  Shelton,  14  La.  An. 
723;  Cary  v.  Dixon,  $1  Miss.  503;  Ma- 
grader  v.  Buck,  56  Miss.  314;  Lewis  v. 
Perkins,  36  N.  J.  L.  133;  Swayne  v. 
Lyon,  67  Pa.  St.  436;  Hecker  v.  Haak, 
88  Pa.  St.  238;  Covington  v. Burleson,  28 
Tex.  638;  Menard  v.  Lydnor,  29  Tex. 
257;  A  liver  v.  Johnson,  1  Flipp.  (U.  S.) 
346.  But  see  Robinson  v.  Stadeker,  59 
Miss.  3. 

Personal  Judgment. — Judgment  on  a 
contract  which  a  married  woman  has 
no  power  to  make  will  be  reversed. 
Doyle  v.  Kellv,  75  III.  574;  Ferguson  t'. 
Reed,  45  111.  574. 

A  personal  judgment  for  the  defi- 
ciency on  a  mortgage  of  her  separate 
estate  cannot  be  rendered  against  a 
married  woman,  unless  the  mortgage 
was  for  a  debt  upon  which  she  would 
be  liable  to  personal  judgment  under 
some  special  statute.  Jones  v.  Merritt, 
23  Hun  (N.  V.)  184;  Rogers  v.  Weil, 
12  Wis.  664;  Platner  v.  Patchin,  19 
Wis.  333.  See  also  C ashman  v.  Henry, 


75  N.  Y.  103;  Alexander  r.  Bouton,  55 
Cal.  15. 

3.  The  judgment  is  simply  erroneous 
and  must  be  corrected  in  a  direct  pro- 
ceeding. Gambette  v.  Brock,  41  Cal. 
78;  Washburn  v.  Gouge,  61  Ga.  512; 
Glover  v.  Moore,  60  Ga.  189;  Thomas 
v.  Lowry,  60  111.  512;  Guthrie  v.  How- 
ard, 32  Iowa  54;  Wolf  v.  Van  Metre, 
23  Iowa  397;  Hinsley  v.  Feeley,  62  Ind. 
85;  Burk  v.  Hill,  55  Ind.  419;  Elson  v. 
O'Dowd,  40  Ind.  300;  McDaniel  v. 
Carver,  40  Ind.  250;  Spalding  v. 
Wathen,  7  Bush  (Ky.)  659;  Grantham 
v.  Kennedy,  qt  N.  Car.  148;  Green  r. 
Branton,  1  Dev.  Eq.  (N.  Car.)  500; 
Patterson  t'.  Fraser,  5  La.  An.  5S6; 
Vantilburg  7'.  Black,  3  Mont.  459; 
Sheppard  v.  Kendle,  3  Humph.  (Tenn.) 
81;  Chatterton  v.  Young,  2  Tenn.  Ch. 
768:  Howell  v.  Hale,  5  Lea  (Tenn.) 
405;  Keith  v.  Keith,  26  Kan.  26;  Vick 
v.  Pope,  8t  N.  Car.  22;  Howard  v. 
North,  5  Tex.  290;  s.  c,  51  Am.  Dec. 
769;  Baxter  v.  Dear,  24  Tex.  17;  Phelps 
v.  Brackett,  24  Tex.  236;  Hartman  v. 
Ogborn,  54  Pa.  St.  120;  Dillon  v.  Cun- 
ningham, 8  L.  R.,  Ex.  Cas.  23;  Moses 
v.  Richardson,  8  B.  &  C.  421.  Com- 
pare Bowman  v.  Kaufman,  30  La.  An., 
pt.  2,  1021;  Magruder  v.  Buck,  56  Miss. 
314;  Maltett  v.  Parkham,  52  Miss.  921; 
Griffin  v.  Ragan,  52  Miss.  78;  Cary  v. 
Dixon,  51  Miss.  593;  Davis  v.  Foy,  15 
Miss.  64;  Griffith  v.  Clarke,  18  Md.457; 
Higgins  v.  Peltzer,  49  Mo.  152;  Asbury 
v.  Odell,  83  Mo.  264;  Weil  v.  Simmons, 
66  Mo.  617;  Wilson  v.  Garaghty,  70 
Mo.  517;  Corrigan  v.  Bell,  73  Mo.  53; 
Morse  v.  Toppan,  3  Gray  (Mass.)  411; 
Swayne  v.  Lyon,  67  Pa.  St.  439;  Hecker 
v .  Haak,  88  Pa.  St.  238;  Faithorne  v. 
Blaguire,  6  M.  &  S.  73.  See  also 
Freison  v.  Bates  College,  128  Mass. 
464- 

It  has  been  held  that  a  judgment  en- 
tered by  confession  by  an  attorney  un- 
der a  bond  and  warrant  of  attorney, 
which  she  was  incompetent  to  give,  was 
void.  Dorrance  v.  Scott,  3  Whart. 
(Pa.)  309;  Caldwell  v.  Walters,  18  Pa. 
St.  79;  s.  c,  55  Am.  Dec.  592;  Graham 
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as  a  feme  sole,1  and  also  in  any  action  commenced  against  her 
before  her  marriage.*  The  judgment  commenced  in  an  action 
after  marriage  upon  a  contract  made  by  her  before  marriage 
should  be  against  both  husband  and  wife,  unless  otherwise  pro- 
vided by  statute.3 

(3)  Lunatics. — A  judgment  is  neither  erroneous  nor  void  be- 
cause rendered  against  a  lunatic.4 

(c)  Persons  Acting  in  Representative  Capacity — (1) 
Genera/  Rule. — Judgment  against  a  party  in  one  right  or  capac- 
ity is  not  binding  upon  him  in  another  right  or  capacity.5 


v.  Long,  65  Pa.  St.  383.  See  also 
Baines  v.  Burleridge,  15  La.  An.  628. 
See  infra,  this  title,  Judgment  by 
Confession. 

Ordinarily  a  married  woman  can  ob- 
tain relief  in  equity  against  a  judgment 
only  by  establishing  facts  that  would 
entitle  her  to  relief  independent  of  the 
fact  of  coverture.  Green  v.  Branton, 
1  Dev.  Eq.  (N.  Car.)  500;  Van  Metre  v. 
Wolf,  27  Iowa  342.  Compare  Bowman 
v.  Kaufman,  30  La.  An.,  pt.  2,  102 1; 
Griffith  v.  Clarke,  18  Md.  457. 

1.  Alexander  v.  Bonton,  55  Cal.  15; 
Marlow  v.  Barlew,  53  Cal.  456;  Glover 
v.  Moore,  60  Ga.  189;  Huff  v.  Wright, 
39  Ga.  41;  Jones  v.  Glass,  48  Iowa  345; 
Van  Metre  v.  Wolf,  27  Iowa  341 ;  Mus- 
grave  v.  Musgrave,  54  111.  186;  Hart  v. 
Grigsby,  14  Bush  (Ky.)  542;  Goodnow 
v.  Hill,  125  Mass.  587;  Labaree  v.  Col- 
by, 99  Mass.  559;  Davis  v.  National 
Bank,  5  Neb.  242;  Cashman  v.  Henry, 
75  N.  Y.  103;  Com  Exchange  Ins.  Co. 

Babcock,  42  N.  Y.  613;  s.  c,  1  Am. 
Rep.  601;  Charles  v.  Lowenstein,  26 
How.  Pr.  (N.  Y.)  29;  Vosburgh  v. 
Brown,  66  Barb.  (N.  Y.)  421;  Fosters. 
Conger,  61  Barb.  (N.  Y.)  145;  s.  c,  42 
How.  Pr.  (N.  Y.)  176;  Wilson  v.  Her- 
bert, 41  N.  J.  L.  456;  Wadsworth  v. 
Henderson,  16  Fed.  Rep.  447. 

Where  a  married  woman  is  person- 
ally liable  for  an  anti-nuptial  debt,  per- 
sonal judgment  may  be  rendered  against 
her.  Travis  v.  Willis,  55  Miss.  557; 
Smith  v .  Beard,  73  Ind.  159. 

2.  Phillips  v.  Stewart,  27  Ga.  402; 
Evans  v.  Lipscomb,  28  Ga.  71;  Sackett 
v.  Wilson,  2  Blackf.  (Ind.)  85;  Com.  v. 
Phillipsburg,  10  Mass.  78;  Roosevelt  v. 
Dale,  2  Cow.  (N.  Y.)  58:;  Parker  v. 
Steed,  1  Lea  (Tenn.)  206;  Cooper  v. 
Hunchin,  4  East  521.  And  see  preced- 
ing note. 

S.  Gray  v.  Thacker,  4  Ala.  136;  Mc- 
Dermott  v.  French,  15  N.  J.  Eq.  78; 
Mallory  v.  Vanderheyden,  3  Barb.  Ch. 
(N.  Y.)  9;  s.  c,  1  N.  Y.  453;  Cote  v. 


Seeley,  25  Vt.  220;  Platner  v.  Patchin, 
19  Wis.  333. 

4.  Sacramento  Savings  Bank  z>. 
Spencer,  53  Cal.  737;  Foster  v.  Jones, 
23  Ga  168;  Stigers  v.  Brent,  50  Md. 
214;  Lamprey  v.  Nudd,  29  N.  H.  299; 
Johnson  v.  Pomeroy,  31  Ohio  St.  247; 
Wood  v.  Bayard, 63  Pa.  St.  320;  Clarke 
v.  Dunham,  4  Den.  (N.  Y.)  262.  See 
also  Fleming  v.  Seeligson,  57  Tex.  524. 

The  judgment  should  be  against  the 
lunatic,  not  his  guardian.  Walker  v. 
Clay,  21  Ala.  797. 

The  remedy  against  a  judgment  im- 
properly rendered  against  a  lunatic  is 
bv  proceedings  in  equity.  Sternberg  v. 
Schoolcraft,  2  Barb.  (N.  Y.)  153; 
Clarke  v.  Dunham,  4  Den.  (N.  Y.) 
262;  Robertson  v.  Lain,  19  Wend.  (N. 
Y.)  650.    See  generally  Insanity,  vol. 

II,  p.  127. 

B.  Stockton  etc.  Assoc.  r.  Chalmers, 
75  Cal.  332;  s.  c,  7  Am.  St.  Rep.  173; 
Stoops  v.  Woods,  45  Cal.  439;  Brook- 
ing v.  Dearmond,  27  Ga.  58;  Benz  z>. 
Hines,  3  Kan.  386;  Marshall  v.  Rough, 
2  Bibb  (Ky.)  628;  Crenshaw  v.  Creek, 
52  Mo.  101;  Lord  v.  Wilcox,  99  Ind. 
491;  Elston  v.  Piggott,  94  Ind.  14; 
Bartlett  v.  Kochel,  88  Ind.425;  Unfried 
v.  Heberer,  63  Ind.  67;  Moorney  v. 
Maas,  22  Iowa  380;  Coonan  v.  Frizell, 
42  111.  319;  Mansfield  v.  Hoagland,  46 

III.  359;  Slocomb  v.  De  Lizard,  12  La. 
An.  355;  s.  c,  09  Am.  Dec.  740;  Lander. 
v.  Arno,  65  Me.  26;  Parker  v.  Moore, 
59  N.  H.  454;  Dawson  v.  Coles,  16 
Johns.  (N.  Y.)  51;  Lewis  v.  Smith,  11 
Barb.  (N.  Y.)  152;  Rathbone  v.  Hoon- 
ey,  58  N.  Y.  463;  Frost  v.  Koon,  30  N. 
Y.  428;  Landon  v.  Townshend,  112  N. 
Y.  93;  Eshelman  v.  Shuman,  13  Pa. 
St.  561 ;  Jones  v.  Blake,  2  Hill  Ch.  (S. 
Car.)  629;  Blakey  v.  Newbv,  6  Munf. 
(Va.)  64;  Leggett  v.  Great  Northern  R. 
Co.,  1  Qj.  B.  D.  509. 

But  a  judgment  against  a  person  who 
represents  himself  as  well  as  others 
may  bind  him  as  an  individual.  Cor- 
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(2)  Executors  and  Administrators. — A  judgment  against  a  de- 
ceased person  is  binding  upon  his  executor1  or  administrator* 
to  the  extent  to  which  he  succeeds  to  the  property  rights  of  the 
deceased  person.  A  judgment  for  or  against  an  executor  is 
conclusive  evidence  for  or  against  another  executor  under  the 
same  will  who  has  qualified  in  the  same  State.8  Creditors'  and 
legatees  of  an  estate  are  bound  by  a  judgment  against  the  ad- 
ministrator* A  judgment  against  an  executor  or  administrator 
is  not  binding  upon  an  administrator  de  bonis  non,s  or  an  ex- 
ecutor or  administrator  who  has  qualified  in  another  State,6 
or  upon  heirs  or  devisees.1* 


I  Salk.  310;  I  Ld."Raym.  589;  Leonard 
Bing.   N.  C.  176;  2 


coran  v.  Chesapeake  Canal  Co.,  94  U. 
S.  741.  See  also  Denegre  v.  Denegre, 
33  La.  An.  689. 

Appearing  in  an  action  as  the  heir  of 
one  will  not  estop  the  party  to  claim 
the  same  property  as  the  devisee  of  an- 
other, or  as  a  lien  holder.  Lord  v. 
Wilcox,  99  Ind.  491 ;  Elliott  v.  Frakes, 
71  Ind.  412.  See  also  Lantz  v.  Maffett, 
102  Ind.  23. 

But  judgment  by  default  of  plea 
against  an  administrator  is  a  conclusive 
admission  that  he  has  assets  and  there- 
fore binds  him  personalty.  Grace  v. 
Martin,  47  Ala.  135;  Rock  v.  Leighton, 
!  Ld.R  ~  " 

v.  Simpson, 
Scott  355. 

1.  Executors  and  Administrators. — 

Ladd  v.  Durkin,  54  Cal.  39^;  Mani- 
gault  v.  Deas,  1  Bail.  Eq.  (S.  Car.)  283. 

2.  Wolfinger  v.  Betz,  66  Iowa  594; 
Steele  v.  Lineberger,  59  Pa.  St.  308. 
But  administrator  and  intestate  are  not 
in  privity  in  regard  to  land.  Hall  v. 
Armor,  68  Ga.  449.  But  see  Wolfinger 
v.  Betz.  66  Iowa  594. 

3.  Hill  v.  Tucker,  13  How.  (U.  S.) 
466. 

4.  Pickens  v.  Yarborough,  30  Ala. 
408;  Castellaw  r.  Guilmartin,  54  Ga. 
299;  Stone  v.  Wood,  16  111.  177.  Com- 
pare Weeks  v.  Ostrander,  52  N.  Y.  Su- 
per. Ct.  512;  s.  c,  16  Abb.  N.  C.  (N. 
Y.)  143;  Mauldin  v.  Gossett,  15  S.  Car. 
565. 

It  has  been  held  that  a  judgment  in 
an  action  between  the  administrator 
and  heirs  is  not  binding  on  the  legatees. 
Valsain  v.  Clou  tier,  .3  La.  170;  s.  c,  22 
Am.  Dec.  179. 

A  judgment  against  an  administrator 
in  favor  of  a  distributee  of  the  estate  does 
not  estop  other  distributees  from  show- 
ing that  the  first  distributee  obtained 
judgment  for  more  than  his  share. 
Wright  r  Phillips,  56  Ala.  69. 

8.  Iludgens    -•.    Cameron,  50  Ala. 


379;  Thomas  v.  Sterns,  33  Ala.  137; 
Graves  v.  Flowers,  51  Ala.  402;  s.  c,  23 
Am.  Rep.  555;  Grout  v.  Chamberlin,  4 
Mass.  611;  Allen  v.  Irwin.  1  S.  &  R. 
(Pa.)  549;  Wenrick  v.  McMurdo,  5 
Rand.  (Va.)  51.  Compare  Latine  v. 
Clements,  3  Kelly  (Ga.)  426;  Mani- 
gault  v.  Deas,  1  Bai.  Eq.  (S.  Car.)  283; 
Boykin  v.  Cook,  61  Ala.  472;  Dykes  v. 
Wookhouse,  3  Rand.  (Va.)  287;  Stacy 
v.  Thrasher,  6  How.  (U.  S.)  44;  Hill  v. 
Tucker,  13  How.  (U.  S.)  466. 

A  recovery  by  one  suing  as  adminis- 
trator without  authority  is  no  bar  to  an 
action  by  the  rightful  administrator. 
Pond  v.  Makepeace,  2  Met.  (Mass.) 
114. 

6.  Hatchett  v.  Berney,  65  Ala.  39; 
Rosenthal  v.  Renick,  44  111.  207;  Jack- 
son v.  Tiernan,  15  La.  485;  Pond  v. 
Makepeace,  2  Met.  (Mass.)  114;  Tal- 
mage  v.  Chapel,  16  Mass.  71;  Low  v. 
Bartlett,  8  Allen  (Mass.)  259;  Taylor  v. 
Barron,  35  N.  H.  484;  Latine  v.  Cle- 
ments, 3  Kelly  (Ga.)  426;  Brodie  v. 
Bickley,  2  Rawle  (Pa.)  431;  Hill  v. 
Tucker,  13  How.  (U.  S.)  466;  McLean 
v.  Meek,  18  How.  (U.  S.)  16;  Stacv  v. 
Thrasher,  6  How.  (U.  S.)  44. 

Trustees  appointed  by  a  court  to  re- 
ceive legacies  for  minors  and  an  admin- 
istrator of  the  same  estate  qualified  in 
another  State  are  not  in  privity.  Low 
v.  Bartlett, 8  Allen  (Mass.)  259;  Rosen- 
thal v.  Renick,  44  III.  202. 

7.  Scott  v.  Ware,  64  Ala.  174; 
Starke  v.  Wilson,  65  Ala.  576;  Lehman 
v.  Bradley,  62  Ala.  31;  Teague  v.  Cor- 
bitt,  57  Ala.  529;  Combs  v.  Tarlton,  2 
Dana  (Ky.)  464;  Jones  v.  Commercial 
Bank,  78  Ky.  413;  McCoy  v.  Nichols, 
4  How.  (Miss.)  31;  Ford  v.  Hennessy, 
70  Mo.  580;  Collinson  v.  Owens,  6  G. 
&  J.  (Md.)  4;  Dale  v.  Rosevelt,  1  Pai. 
(N.  Y.)  35;  Vernon  v.  Valk,  2  Hill  Ch. 
(S.  Car.)  257;  Early  v.  Garland,  13 
Gratt.  (Va.)  1;  Robertson  v.  Wright, 
17  Gratt.  (Va.)  534;  Alston  v.  Munford, 
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(3)  Trustees. — Ordinarily,  a  cestui  que  trust  is  not  bound  by  a 
judgment  for  or  against  the  trustee  alone,1  but  in  cases  where  the 
trustee  is  authorized  by  law  or  the  terms  of  the  trust  to  repre- 
sent the  cestui  que  trust  in  the  action,  the  latter  is  bound  by  the 
judgment.* 

(d)  Persons  in  Other  Relations — (1)  Privity. — Judg- 
ments are  conclusive  upon  all  persons  in  privity  with  the  parties 
thereto,  the  term  privity  denoting  mutual  or  successive  relation- 
ship to  the  same  rights  of  property.8 


1  Brock.  (Va.)  266;  Garnett  v.  Macon, 
6  Cal.  (Va.)  308.  Compare  Cunning- 
ham v .  Ashlev,  45  Cal.  485;  Connolly 
v.  Connolly,  26  Minn.  350. 

Nor  is  a  judgment  against  an  heir  or 
devisee  binding  on  the  executor  or  ad- 
ministrator: Dorr  v.  Stockdale,  19 
Iowa  269. 

The  heirs  are  not  bound  by  the  allow- 
ance of  a  claim  against  the  estate  which 
is  sought  to  be  satisfied  out  of  the  real 
estate.  Estate  of  Hidden,  23  Cal.  362; 
Beckett  v.  Selover,  7  Cal.  215;  Stone  v. 
Wood,  16  111.  177.  Compare  Speer  v. 
James,  94  N.  Car.  4:7. 

A  judgment  against  the  personal 
representative  has  been  held  prima 
facie  evidence  against  the  real  estate. 
Sargeant  v.  Ewing,  36  Pa.  St.  156; 
Steele  v.  Lineberger,  59  Pa.  St.  308. 
Compare  Saddler  v.  Kennedy,  26  W. 
Va.  636;  National  Bank  v.  Good,  21  W. 
Va.  455.  But  not  conclusive  evidence 
unless  the  personal  representative  is 
himself  the  heir  or  devisee.  Boykin 
v .  Cook,  61  Ala.  473;  Stewart  v.  Mont- 
gomery, 23  Pa.  St.  410;  Willett  v.  Malli, 
65  Iowa  675. 

1.  Sprague  v.  Tyson,  44  Ala.  338; 
Shay  v.  McNamara,  54  Cal.  169;  Helm 
v.  Hardin,  2  B.  Mon.  (Ky.)  231;  Martin 
v.  Reed,  30  Ind.  218;  White  v.  Havnes, 
33  Ind.  540;  Clemons  v.  Elder,  9  Iowa 
273;  Prewett  v.  Land,  36  Miss.  495; 
Harris  v.  McBane,  66  N.  Car.  334; 
Fish  v.  Howland,  l  Pai.  (N.  Y.)  20; 
Schenck  v.  Ellingwood,3  Edw.  Ch.  (N. 
Y.)  175;  Whelan  v.  Whelan,  3  Cow. 
(N.  Y.)  537;  Campbell  v.  Johnston,  1 
Sandf.  Ch.  (N.  Y.)  148;  Reed  v.  Reed, 
16  N.  J.  Eq.  248;  Dunn  v.  Sevmour,  3 
Stockt.  (N.  J.)  220;  Willink  v.  Morris 
Canal,  3  Green  Ch.  (N.J.)  377;  Collins 
v.  Lofftus,  10  Leigh  (Va.)  5;  s.  c,  34 
Am.  Dec.  719;  Piatt  v.  Oliver,  2  Mc- 
Lean (U.  S.)  269;  Caldwell  v.  Taggart, 
4  Pet.  (U.  S.)  202.  Compare  Beals  v. 
Illinois  etc.  R.  Co.,  27  Fed.  Rep.  721. 

3.  Lindsey  v.  Stevens,  5  Dana  (Ky.) 
104;  Whitford  v.  Crooks,  54  Mich.  261; 


Johnson  v.  Robertson,  31  Md.  476;  New 
Jersey  etc.  Co.  v.  Ames,  1  Beasl.  Ch. 
(N.J.)  507;  Peterson  v.  Lathrop,  34  Pa. 
St.  223;  Keely  v.  Weir,  38  Fed.  Rep. 
291;  Calhoun  v.  Dunning,  4  Dall.  (Pa.) 
120;  Corcoran  v.  Chesapeake  Canal 
Co.,  94  U.  S.  741. 

A  judgment  against  an  assignee  un- 
der an  assignment  for  the  benefit  ot 
creditors  is  binding  against  the  cred- 
itors unless  avoided  for  fraud  or  col- 
lusion. Field  v.  Flanders,  40  111. 
470;  Kerr  v.  Blodgett,  48  N.  Y.  62. 

The  equitable  owner  of  a  chose  in  ac- 
tion is  bound  by  a  judgment  in  an  action 
prosecuted  in  the  name  of  the  owner  of 
the  legal  title.  Rogers  v.  Haines,  3 
Greenl.  (Me.)  362;  Boynton  v.  Wil- 
lard,  10  Pick.  (Mass.)  166;  Curtis  v. 
Cisna,  1  Ohio  432. 

A  decree  of  foreclosure  against  a 
mortgagee  binds  his  cestuis  que  trus- 
tent.  Johnson  v.  Robertson,  31  Md. 
476;  Willink  v.  Morris  Canal  Co.,  3 
Green's  Ch.  (N.  J.)  377;  Van  Vechten 
v.  Terry,  2  Johns.  Ch.  (N.  Y.)  197. 
Compare  Martin  v.  Reed,  30  Ind.  218; 
Henley  v.  Stone,  3  Beav.  355;  Thomas 
v.  Dunning,  5  De  G.  &  Sm.  618. 

Where  by  statute  the  assignee  of  a 
chose  in  action  must  sue  thereon  in  his 
own  name,  a  judgment  for  or  against 
him  is  binding  on  an  assignor  who  re- 
tains some  interest  in  the  chose  in  ac- 
tion. Wetmore  v.  San  Francisco,  44 
Cal.  294;  Cottle  v.  Cole,  20  Iowa  481; 
Wilson  v.  Clark,  11  Ind.  385;  Castner 
v.  Sumner,  2  Minn.  44;  Williams  v. 
Norton,  3  Kan.  224;  Allen  v.  Brown,  44 
N.  Y.  228;  Sheridan  v.  Mayor  etc.  of 
N.  Y.,68  N.  Y.  30;  Curtis  v.  Mohr.  18 
Wis.  615;  Boynton  v.  Willard,  10  Pick. 
(Mass.)  166;  Rogers  v.  Haines,  3 
Greenl.  (Me.)  362;  Curtis  v.  Cessna,  1 
Ohio  432. 

3.  Greenl.  Ev.,  §  189;  Bloodgood  v. 
Grasey,  31  Ala.  575;  Ladd  v.  Durkin, 
54  Cal.  395;  Shay  v.  McNamara,  54 
Cal.  169;  Webster  v.  Adams,  58  M*. 
317;  Campbell  v.  Hall,  16  N.  Y.  575; 
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(2)  Principal  and  Agent. — A  principal  is  not  bound  by  a  judg- 
ment in  an  action  conducted  by  the  agent  in  his  own  name  and 
for  his  own  benefit.1 

(3)  Assignees  and  Vendees. — Assignees  and  vendees  of  property 
are  bound  by  and  may  take  advantage  of  prior  judgments  for  or 
against  their  assignors  and  vendors.* 

(4)  Bailor  and  Bailee. — A  judgment  for  or  against  a  bailor  is 
conclusive  upon  the  bailee.8  A  recovery  and  satisfaction  by 
either  bailor  or  bailee  is  a  bar  to  a  subsequent  action  by  the 
other ;  but  a  recovery  and  satisfaction  by  the  bailee  has  been 
held  not  to  bar  an  antecedent  action  by  the  bailor.4  Judgment 
against  a  bailee  is  not  a  bar  to  an  action  by  the  bailor  against  the 


Hair  v.  Wood,  58  Tex.  77;  Wood  v. 
Davis,  7  Cranch  (U.  S.)  271;  Doe  v. 
Derby,  1  Ad.  &  E.  783. 

"But  it  should  be  noticed  that  the 
ground  of  privity  is  property  and  not 
personal  relation.  To  make  a  man  a 
privy  to  an  action  he  must  have  ac- 
quired an  interest  in  the  subject  matter 
of  the  action  either  by  inheritance,  suc- 
cession or  purchase  from  a  partv  sub- 
sequently to  the  action."  Big.  on  Estop. 
(4th  ed.)  135;  Scates  v.  King,  110  111. 
456;  Doolev  v.  Patter,  140  Mas6.  49; 
Coles  v.  Allen,  64  Ala.  98;  Chester  v. 
Bakersfield  Assoc..  64Cal.  42;  Bryan  v. 
Malloy,  90  N.  Car.  508;  Zoefler  v. 
Riley,*ico  N.  Y.  102. 

Assignees,  Vendees,  etc. — Bona  fide 
purchasers  without  notice  are  not 
privies.  Hager  v.  Spect,  52  Cal.  579. 
A  judgment  in  a  suit  between  an  as- 
signee and  a  third  person  is  not  bind- 
ing on  the  assignor.  McDonald  v. 
Gregory,  41  Iowa  513. 

A  grantee  or  assignee  is  not  bound 
by  a  judgment  in  relation  to  the  prop- 
erty rendered  against  the  grantor  or 
assignor  in  proceedings  commenced 
after  the  conveyance.  Marshall  v. 
Crow,  60  Ala.  121;  Todd  v.  Flourway, 
56  Ala.  99;  Cook  v.  Parham,  63  Ala. 
456;  Coler  v.  Allen,  64  Ala.  98;  Wins- 
low  v.  Grindal,  2  Greenl.  (Me.)  64; 
Powers  v.  Heath,  20  Mo.  319;  Bartero 
v.  Real  Estate  etc.  Bank,  10  Mo.  App. 
76;  Mathes  v.  Cover,  43  Iowa  512; 
Weed  Sewing  Machine  Co.  v.  Baker, 
1  McCrary  (U.  S.)  579. 

"The  rule  of  privity  applies  also  as 
well  to  the  judgment  itself  as  a  valu- 
able claim  as  to  the  subject  of  the  judg- 
ment and  the  issues  decided  by  it." 
Big.  on  Estop.  (4th  ed.),  141;  Bank  of 
California  v.  Shaber,  55  Cal.  322.  See 
also  Kidder  v.  Blaisdell,  45  Me.  461. 
The  rule  does  not  apply  to  persons 


who  might  have  claimed  through  a 
party  to  the  litigation,  but  do  not.  Spen- 
cer v.  Williams,  L.  R.,  2  P.  &  D.  230. 

The  foreclosure  of  a  lien  is  not  bind- 
ing on  any  other  lien  holder  not  made 
a  party  to  the  action.  Lyon  v.  Sand- 
ford,  %  Conn.  544;  Brush  v.  Fowler,  36 
111.  58;  Brainard  v.  Cooper,  10  N.  Y. 
356;  Matter  of  Smith,  4  Nev.  254.  See 
also  Sexton  v.  Weaver,  141  Mass.  273. 

1.  Principal  and  Agent. —  Lawrence 
z:  Ware,  37  Ala.  553;  Pico  v.  Webster, 
12  Cal.  140;  Warner  v.  Comstock,  55 
Mich.  616.  Unless  the  principal  au- 
thorized the  bringing  of  the  suit. 
Nemetty  v.  Naylor,  100  N.  Y.  562. 

In  the  absence  of  fraud  or  collusion, 
a  judgment  against  the  agent  on  a 
cause  of  action  for  which  the  principal 
is  liable  is  probably  conclusive  upon 
the  latter.  Lyman  v.  Faris,  53  Iowa 
498;  Clark  v .  Wolf,  29  Iowa  197. 

2.  Adams  v.  Barnes,  17  Mass.  365. 
Thus  a  judgment  against  a  feme  sole 
is  conclusive  against  her  future  hus- 
band with  respect  to  any  interest  in  the 
estate  claimed  through  her.  Hawkins 
v.  Lambert,  18  B.  Mon.  (Ky.)  99. 

A  judgment  against  the  claimant  of 
property  is  conclusive  against  him  in  a 
subsequent  action  for  the  property 
against  the  purchaser  at  an  execution 
sale.  Shirley  v.  Fearne,  33  Miss.  653. 

3.  Kent  v.  Hudson  River  R.  Co.,  22 
Barb.  (N.  Y.)  278;  Green  v.  Clarke,  12 
N.  Y.  343;  Calkins  v.  Allerton,  3 
Barb.  (N.  Y.)  171.  Where  the  bailee 
delivers  the  property  to  a  third  person 
whom  he  believes  to  be  the  owner  and 
is  sued  by  the  bailor,  he  may  defend 
by  showing  a  judgment  against  the 
bailor  and  in  favor  of  such  third  per- 
son. Bates  v.  Stanton,  1  Duer  (N.  Y.) 
79;  Burton  v.  Wilkinson,  18  Vt.  186. 

4.  Steamboat  Farmer  v.  McCraw, 
31  Ala.  659. 
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successful  party.1  But  judgment  against  a  bailee  in  an  action 
defended  by  the  bailor  is  binding  upon  the  latter.* 

(5)  Garnisher  and  Garnishee. — A  judgment  against  a  garnishee 
is  a  bar  to  an  action  against  him  by  the  defendant  for  the  amount 
which  the  former  has  been  compelled  to  pay.3    In  some  States 


1.  A  judgment  for  plaintiff  in  re- 
plevin was  held  no  bar  to  an  action  in 
trover  against  him  by  the  master  of  the 
defendant  in  the  former  action.  Alex- 
ander v.  Taylor,  4  Den.  (N.  V.)  302. 

2.  Tarleton  v.  Johnson,  25  Ala.  300. 
8.  Garnishment. —  See  generally 

Garnishment,  vol.  8,  p.  1242,  et  seq. 

The  defendant  may  show  that  his 
claim  against  the  garnishee  is  greater 
than  the  amount  of  the  judgment 
against  the  latter.  Mills  v.  Stewart, 
12  Ala.  90;  Ross  v.  Pitts,  39  Ala.  606; 
Barton  v.  Allbright,  29  Ind.  489; 
Canady  v.  Detrick,  63  Ind.  485;  Green- 
man  v.  Fox,  54  Ind.  267;  Allen  v. 
Watt,  79  111.  284;  Wigwall  v.  Union 
etc.  Co.,  37  Iowa  129;  Groves  v. 
Brown,  11  Mass.  334;  Ladd  v.  Jacobs, 
64  Me.  347;  Hirth  v.  Pfeifle,  42  Mich. 
32;  Savin  v.  Bond,  57  Md.  228;  Brown 
v.  Dudley,  33  N.  H.511;  Baltimore  etc.  • 
R.  Co.  v.  May,  25  Ohio  St.  347;  Tarns 
t'.  Bullitt,  35  Pa.  St.  308;  Noble  v. 
Thompson  Oil  Co.,  69  Pa.  St.  409; 
Morgan  v.  Neville,  74  Pa.  St.  52;  Robe- 
son v.  Carpenter,  7  Mart.  (La.),  N.  S. 
30;  Baxter  v.  Vincent,  6  Vt.  614. 

The  garnishee  is  discharged  to  the 
extent  of  the  amount  that  he  has  been 
compelled  to  pay  though  the  judgment 
is  erroneous;  Duncan  v.  Ware,  5  Stew. 
&  P.  (Ala.)  119;  Gunn  v.  Howell,  35 
Ala.  144;  Pierce  v.  Carleton,  12  111. 
358;  Webster  v.  Lowell,  2  Allen 
(Mass.)  123;  Dole  v.  Boutwell,  1  Allen 
(Mass.)  286;  Wise  v.  Hilton,  4  Greenl. 
(Me.)435;  Killsa  v.  Lermond, 6 Greenl. 
(Mc.)  n6;  Brown  v.  Dudley,  33  N.  H. 
511;  Lomerson  v.  Huffman,  4  Zabr. 
(N.J.)  674;  Anderson  v.  Young,  21  Pa. 
St.  443;  Stearns  v.  Wrisley,  30  Vt.661 ; 
Stevens  v.  Fisher,  30  Vt.  200. 

According  to  Drake,  the  garnishee 
to  prove  his  discharge  must  show:  the 
judgment  against  himself.  Barton  v. 
Smith,  7  Iowa  85;  Leonard  v.  New 
Bedford  etc.  Bank,  116  Mass.  210.  That 
the  judgment  was  valid.  Loring  v. 
Folger,  7  Gray  (Mass.)  505;  Matthey 
v.  Wiseman,  18  C.  B.,  N.  S.  657.  See 
also  Westoby  v.  Day,  2  El.  &  B.  605. 
That  payment  was  not  voluntary;  and 
not  simulated  or  contrived.  Wetter  v. 
Rucker,  i  Brod.  &  B.  491.   That  the 
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court  had  jurisdiction  of  the  subject 
matter  and  the  parties.  Harmon  v. 
Birchard,  8  Blackf.  (Ind.)  418;  Rich- 
ardson v.  Hickman,  22  Ind.  244;  Rob- 
ertson v.  Roberts,  1  A.  K.  Marsh. 
(Ky.)  247;  Ford  v.  Hurd,  4  Sm.  &  M. 
(Miss.)  683.  And  the  garnishee  is  pro- 
tected if,  having  contested  the  juris- 
diction of  the  court,  the  decision  was 
against  him.  Gunn  v.  Howell,  35  Ala. 
144:  Wyatt  v.  Rambo,  29  Ala.  510.  That 
before  obtaining  execution  the  plaintiff 
performed  all  acts  required  by  law  as 
conditions  precedent  thereto.  Oldham 
v.  Ledbetter,  1  How.  (Miss.)  43;  Gris- 
son  v.  Reynolds,  1  How.  (Miss.)  570; 
Myers  v.  Uhrich,  1  Binn.  (Pa.)  25; 
Moyer  v.  Lobengier,  4  Watts  (Pa.) 
390);  Drake  on  Attachment,  $  711. 

The  garnishee  need  not  contest  the 
lack  of  jurisdiction  of  the  defendant 
when  the  latter  is  present;  otherwise  he 
must.  Wheeler  v.  Aldrich,  13  Gray 
(Mass.)  51;  Thayer  v.  Tyler,  10  Gray 
(Mass.)  164;  Morrison  v.  New  Bedford 
Inst.,  7  Gray  (Mass.)  269;  Pratt  v. 
Cunliff,  9  Allen  (Mass.)  90.  The  gar- 
nishee must  take  advantage  of  any  de- 
fects which  would  render  a  judgment 
in  the  main  case  void.  Laidlaw  v. 
Morrow,  44  Mich.  547;  Cota  v.  Ross, 
66  Me.  161;  Erwin  v.  Heath,  50M1SS. 
795;  Wood  folk  v.  Whitworth,  5  Coldw. 
(Tenn.)  561.  But  he  cannot  take  ad- 
vantage of  mere  irregularities.  Earl  v. 
Matheney,  60  Ind.  202. 

A  judgment  for  the  garnishee, 
charged  with  holding  defendant's  per- 
sonal property  by  a  fraudulent  transfer, 
is  a  bar  to  an  action  on  the  case  against 
him  for  aiding  in  the  alleged  fraudu- 
lent transfer.  Bunker  v.  Tufts,  57  Me. 
4»7- 

The  garnishee  is  bound  by  the  judg- 
ment against  him,  though  he  was  de- 
faulted. Flanagan  v.  Cutter,  121  Mass. 
96. 

It  seems  that  a  voluntary  payment 
does  not  discharge  the  garnishee  of  his 
liability  to  the  original  defendant.  Wet- 
ter v.  Rucker,  1  Brod.  &  B.  491 ;  s.  c, 
4  B.  Moore  172;  Hebel  v.  Amazon  Ins. 
Co.,  33  Mich.  400;  Schindler  v.  Smith, 
18  La.  An.  476.  See  also  Hirth  v. 
Pfeifle,  42  Mich.  31. 


Digitized  by 


Google 


Effect  Upon  Person*. 


JUDGMENTS, 


Parti*  to. 


the  judgment  alone  is  a  bar,1  but  in  others  it  is  not  a  bar  until  it 
has  been  satisfied.*  A  judgment  for  or  against  a  garnishee  is 
not  binding  upon  other  creditors  of  the  defendant.8 

(6)  Heirs  and  Devisees. — A  judgment  for  or  against  a  person  is 
conclusive  evidence  for  or  against  his  heirs  and  devisees.4  An 
heir  or  devisee  is  not  bound  by  a  judgment  against  the  other.5 

(7)  Lessor  and  Lessee. — A  judgment  against  a  lessor  is  binding 
upon  a  subsequent  lessee  ;•  but  not  upon  a  lessee  in  possession 
when  the  action  was  commenced.*  The  lessor  is  not  concluded 
as  against  the  successful  party  by  a  judgment  against  his  lessee,8 


The  garnishee  is  not  discharged  by  a 
judgment  by  default.  Sessions  v.  Ste- 
vens, 1  Fla.  233;  Sargeant  v.  Andrews, 
3  Greenl.  (Me.)  199. 

He  must  have  availed  himself  of  all 
proper  defenses.  Newton  v.  Walters, 
16  Ark.  216;  Funkhouser  v.  How,  24 
Mo.  44;  Dobbins  v.  Hyde,  37  Mo.  114; 
Whipple  v.  Robbins,  97  Mass.  107; 
Wilkinson  v.  Hall,  6  Gray  (Mass.)  568; 
Hull  v.  Blake,  13  Mass.  153;  Pierce  v. 
Chicago  etc.  R.  Co.,  36  Wis.  283;  Jo- 
hann  v.  Rufener,  32  Wis.  195;  Bushnell 
v.  Allen,  48  Wis.  460;  Watkins  p. 
Cason.  46  Ga.  444.  See  also  Schrauth 
v.  Dry  Dock  etc.  Bank,  86  N.  Y.  390. 

Payment  by  the  garnishee  under  a 
judgment  against  him  is  a  bar  to  an 
action  against  him  by  an  assignee  of  the 
debt  under  an  assignment  made  after 
service  of  the  writ  of  garnishment. 
Newman  v.  Manning,  79  Ind.  218; 
Bushnell  v.  Allen,  48  Wis.  460. 

A  garnishee  is  not  protected  by  a 
judgment  against  him,  if  having  notice 
of  an  assignment  he  neglects  to  bring 
the  fact  to  the  attention  of  the  court. 
Smoot  v .  Eslava,  23  Ala.  659;  Larrabee 
v.  Knight,  69  Me.  320;  Casey  v.  Davis, 
100  Mass.  124;  Dawson  v.  Jones,  2 
Houet.  (Del.)  412;  Greentree  v.  Rosen- 
stock,  61  N.  Y.  583;  Noble  v.  Thomp- 
son Oil  Co,  79  Pa.  St.  354;  s.  c,  21 
Am.  Rep.  66;  Lewis  v.  Dunlop,  57 
Miss.  130. 

The  recovery  of  a  debt  or  demand 
by  garnishment  in  a  court  of  a  sister 
State  or  foreign  country,  or  in  a  Federal 
court,  is  a  protection  to  the  garnishee 
against  his  original  creditor.  Taylor  v. 
Phelps,  1  H.  St.  G.  (Md.)  492;  Wilkin- 
son v.  Hall,  6  Gray  (Mass.)  568;  Bar- 
row v.  West,  23  Pick.  (Mass.)  270;  Hull 
v.  Blake,  13  Mass.  153;  Rothschild  v. 
Burton,  57  Mich.  540;  Embree  v.  Hanna, 
5  Johns.  (N.Y.)  101;  Holmes  v.  Rem- 
sen,  4  Johns.  Ch.  (N.  Y.)  460;  s.  c,  20 
Johns.  229;  Barney  v.  Douglas,  19  Vt. 


98;  Kimball  v.  Gay,  16  Vt.  131;  Chase 
v.  Haughton,  16  Vt.  594. 

1.  Bigelow  on  Estop.  (4th  ed.)  132; 
Sessions  v.  Stevens,  1  Fla.  233;  s.  c,  46 
Am.  Dec.  339;  Coburn  v.  Currens,  1 
Bush  (Ky.)  242;  Covert  v.  Nelson,  8 
Blackf.  (Ind.)  265;  King  v.  Vance,  46 
Ind.  246;  McAllister  v.  Brooks,  22  Me. 
80;  Norris  v.  Hall,  18  Me.  332;  Mat- 
thews v.  Houghton,  11  Me.  377. 

But  according  to  some  authorities  ex- 
ecution must  have  been  sued  out  against 
the  garnishee.  Brown  v.  SomeVville,  8 
Md.  444;  Home  Ins.  Co.  v.  Gamble,  14 
Mo.  407;  Burnap  v.  Campbell,  6  Gray 
(Mass.)  241;  Meriam  v.  Rundlett.  13 
Pick.  (Mass.)  511;  Lowry  v.  Lumber- 
man's Bank,  2  W.  &  S.  (Pa.)  210; 
Cheongwo  v.  Jones,  3  Wash.  (U.  S.) 
359- 

2.  Cook  v.  Field,  3  Ala.  53;  s.  c,  36 
Am.  Dec.  436;  Brannon  v.  Noble,  8  Ga. 
549;  Hammett  v.  Morris,  55  Ga.  644; 
Farmer  v.  Simpson,  6  Tex.  303;  Flower 
v.  Parker, 3 Mason  (U.S.) 247;  Meriam 
v.  Rundlett,  13  Pick.  (Mass.)  511; 
Brown  v.  Somerville, 8  Md.  444;  Lowry 
v.  Lumberman's  Bank,  2  W.  &  S.  (Pa.) 
210. 

8.  Strauss  v.  Ayres,  87  Mo.  348; 
Wheeler  v.  Aldrich,  13  Gray  (Mass.) 
51;  Tarns  v.  Bullitt,  35  Pa.  St.  308; 
Breading  v.  Siegworth,  29  Pa.  St.  396. 

4.  Lock  v.  Norborne,  3  Mad.  142; 
Boykin  v.  Cook,  61  Ala.  472.  . 

8.  Cowart  v.  Williams,  34  Ga.  167. 

6.  Bennett  v.  Couchman,  48  Barb. 
(N.Y.)  73. 

7.  Satterlee  v.  Bliss,  36  Cal.  489; 
Sampson  v.  Ohleyer,  22  Cal.  200; 
Goerges  v.  Hufschmidt,  44  Mo.  179; 
Garrison  v.  Savignac,  25  Mo.  47;  Mm 
parte  Reynolds,  1  Cai.  (N.  Y.)  500. 

8.  Chant  v.  Reynolds,  49  Cal.  213; 
Bartlett  v.  Boston  Gas  Light  Co.,  122 
Mass.  209;  Read  v.  Allen,  58  Tex.  380; 
Ryerss  v.  Rippey.  25  Wend.  (N.  Y.) 
432;  Kent  v.  Lasley,  48  Wis.  257;  Read 
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unless  the  issue  involved  the  title  to  the  land  and  he  assumed  the 
defence  of  it.' 

(8)  Ejectment. — A  judgment  in  ejectment  is  conclusive  as  to 
the  right  of  possession  against  persons  entermg  upon  the  land 
under,  through  or  in  collusion  with  the  defendant  after  the  com- 
mencement of  the  action.* 

(9)  Officers  and  Successors. — A  judgment  for  or  against  an  offi- 
cer'affecting  the  rights  and  privileges  of  the  office  is  binding  upon 
his  successors.3  A  judgment  for  or  against  his  right  to  hold  the 
office  is  binding  upon  those  who  claim  under  him.4 

(10)  Co-owners  of  Property. — A  judgment  for  or  against  an 
owner  of  property  is  not  conclusive  evidence  for  or  against  a 
co-owner.5 

(11)  Life  Tenant  and  Remainderman. — Where  several  remain- 
ders are  limited  by  the  same  deed,  a  judgment  for  or  against  the 
first  remainderman  is  evidence  of  the  rights  of  all.®  Where 
there  are  contingent  limitations,  a  judgment  against  the  first  per- 
son having  an  estate  of  inheritance,  or  if  there  be  no  such  per- 
son, against  the  tenant  for  life,  is  a  bar  to  an  action  by  any  re- 
mainderman, although  he  may  not  have  been  in  esse  when  the 
judgment  was  rendered.7 

v.  Allen.  56  Tex.  176.  Compare  Han- 
son v.  Armstrong,  22  III.  442. 

A  judgment  against  the  vendee  of 
land  in  possession  under  an  unexecuted 
contract  of  purchase  was  held  not  to 
bar  an  action  by  the  vendor  to  recover 
the  land,  although  he  had  notice  of  the 
former  action.  Cadwallader  v.  Harris, 
76  111.  370. 

And  it  was  held  that  a  landlord  was 
not  bound  by  a  judgment  against  his 
tenant  in  an  action  to  which  he  was  not 
a  party,  although  he  was  notified  of  the 
action  and  refused  to  defend  it.  Ben- 
nett v.  Leach,  25  Hun  (N.  Y.)  178. 

1.  Ryerss  v.  Rippey,  25  Wend.  (N. 
Y.)  432;  Lowe  v.  Emerson,  48  111.  162; 
Cadwallader  v.  Harris,  76  111.  370; 
Douglas  v.  Fulda,  45  Cal.  592;  Chant 
v.  Reynolds,  49  Cal.  213;  Reay  v.  But- 
ler, 69  Cal.  572;  Valentine  v.  Mahoney, 
37  Cal.  389;  Stridde  v.  Saroni,  21  Wis. 
173;  Samuel  v.  Dinkins,  12  Rich.  (S. 
Car.)  172;  Maguire  v.  Labeaume,  7  Mo. 
App.  179;  Chirac  v.  Reinecker,  2  Pet. 
(U.  S.)  617.  Compare  Rodgers  v. 
Bell,  53  Ga.  94;  Smith  v.  Gagle,  58  Ala. 
600. 

2.  Howard  v.  Kennedy,  4  Ala.  592; 
Satterlee  v.  Bliss,  36  Cal.  489;  Hanson 
v.  Armstrong,  22  111.  442;  Oetgen  v. 
Ross.  47  111.  142;  s.  c.  95  Am.  Dec.  468; 
Jones  v.  Chiles.  2  Dana  (K}\)  25;  Long 
v.  Morton,  2  A.  K.  Marsh.  (Kv.)  39; 
Jackson  v.  Tuttle,  9  Cow.  (N.  Y.)  233; 


Wallen  v.  Huff,  3  Sneed  (Tenn.)  82; 
Smith  v.  Trabue,  1  McLean  (U.  S.) 

87. 

5.  Bounker  v.  Atkyns,  Skin.  15. 

4.  King  v.  Grimes,  Buller's  N.P.  231. 
But  a  judgment  against  one  who  draws 
in  question  the  right  to  an  office  or  fran- 
chise is  not  conclusive  against  another 
person  drawing  such  right  in  question. 
State  v.  Cincinnati  Gas  Co.,  18  Ohio 
St.  262.  See  Freeman  on  Judg.  (3rd 
ed.),  $  170. 

8.  Williams  v.  Sutton,  43  Cal.  71; 
Walker  v.  Perryman,  23  Ga.  309,  314; 
Bennett  v.  Hethington.  16  S.  &  R.  (Pa.> 
fg5;  Hammett  v.  Blount,  1  Swan 
(Tenn.)  385;  Bass  v.  Sevier,  c8  Tex. 
(567;  Read  v.  Allen,  56  Tex.  182;  Ger- 
ireh  v.  Bragg,  55  Vt.  329.  0 

6.  Johnson  v.  Jacob.  11  Bush  (Ky.) 
646;  Pyke  v.  Crouch,  1  Ld.  Raym.  730; 
Doe  v.  Tyler,  6  Bing.  390;  Buller's  N.  P. 
232;  Rush  worth  v.  Pembroke,  Hardr. 
472- 

7.  Meade  v.  Mitchell,  17  N.  Y.  210; 
Cheesman  v.  Thome,  1  Edw.  Ch.  (N. 
Y.)  629;  Freeman  v.  Freeman,  9  Heisk. 
(Tenn.)  301;  Campbell  v.  Watson,  8 
Ohio  498;  Faulkner  v.  Davis,  t8  Gratt. 
(Va.)  684;  Baylor  v.  Dejarnette,  13 
Gratt.  (Va.)  152;  Faulkner  v.  Davis,  18 
Gratt.  (Va.)  688.  Compare  Downin  v. 
Sprecher,  35  Md.  478;  Detrick  v. 
Migatt,  19  111.  146;  McConnell  v.  Smith, 
23  111.  560. 
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(12)  Parties  Not  of Record. — A  judgment  is  binding  upon  per- 
sons who  are  not  parties  upon  the  record  when  the  action  is  con- 
ducted in  their  behalf  and  they  have  the  right  to  control  the  pro- 
ceedings, examine  witnesses  and  appeal  from  the  judgment.1 
Parol  evidence  is  admissible  to  show  that  parties  not  named  in 
the  record  were  such  real  parties  in  interest.* 

(13)  Parties  Without  Notice. — A  person  who  enters  into  an 
agreement  without  any  qualification  to  become  responsible  for 
the  results  of  any  litigation,  or  upon  whom  such  an  obligation  is 
cast  by  law,  is  bound  by  the  judgment  in  such  litigation,  whether 
he  had  notice  of  it  or  not.8 

(14)  Corporation  and  Stockholder. — In  the  absence  of  fraud, 
collusion  or  mistake,  a  judgment  against  a  corporation  is  conclu- 


1.  Valentine  v.  Mahonev,  37  Cal.  389; 
Cole  v.  Favorite,  69  111.  457;  H anna  v. 
Read.  102  111.  596;  Bennitt  v.  Wilming- 
ton Mining  Co.,  119  111.  9;  Stoddard  v. 
Thompson,  31  Iowa  So:  McNamee  v. 
Moreland,  26  Iowa  96;  Conger  v.  Chil- 
cote,  42  Iowa  18;  Marsh  v.  Smith,  73 
Iowa  295;  Montgomery  v.  Vickery,  110 
Ind.  211;  Elliott  v.  Hayden,  104  Mass. 
180;  French  v.  Neal,  24  Pick.  (Mass.) 
55;  Train  v.  Gold,  5  Pick.  (Mass.)  380; 
Tate  v.  Hunter,  3  Strobh.  Eq.  (S.  Car.) 
136;  Wood  v.  Ensel,  63  Mo.  193;  Landis 
v.  Hamilton,  77  Mo.  554;  Jackson  v. 
Griswold,  4  Hill  (N.  Y.)  522;  Cas- 
tle v.  Noyes,  14  N.  Y.  329;  Ver  Planck 
v.  Van  Buren,  76  N.  Y.  247;  Tate  v. 
Hunter,  3  Strobh.  Eq.  (S.  Car.)  136; 
Robbins  v.  Chicago,  4  Wall.  (U.  S.) 
658;  Lovejoy  v.  Murray,  3  Wall.  (U. 
S.)  1 ;  New  York  etc.  Co.  v.  Protection 
Ins.  Co_  1  Story  (U.  S.)  458.  See  also 
Cecil  v.  Cecil,'  19  Md.  72;  s.  c,  82  Am. 
Dec.  726. 

Thus  a  judgment  in  an  action  con- 
ducted in  good  faith  by  an  insurer,  with 
the  consent  and  for  the  protection  of  a 
reinsurer,  is  binding  on  the  latter. 
Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289; 
s.  c,  21  Am.  Rep.  417. 

A  person  not  otherwise  bound  by  a 
judgment  was  held  not  bound  by  rea- 
son of  having  prosecuted  a  fruitless  ap- 
peal therefrom.  Majors  v.  Cowell,  51 
Cal.  478. 

One  who  promotes  a  suit  for  his  own 
benefit  by  employing  counsel  and  bind- 
ing himself  to  pay  costs  and  damages  is 
generally  bound  by  the  judgment. 
Landis  v.  Hamilton,  77  Mo.  554;  Wood 
v.  Ensel,  63  Mo.  194;  McNamee  v. 
Moreland,  26  Iowa  96;  Stoddard  v. 
Thompson,  31  Iowa  80:  Es telle  v.  Pea- 
cock, 48  Mich.  469;  United  States  etc. 
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Co.  v.  Asbestos  Felting  Co.,  18 
Blatchf.  (U.  S.)  310. 

But  secretly  employing  counsel  in  a 
case  and  appearing  as  a  witness  therein 
will  not  enable  one  to  take  advantage 
of  a  judgment  as  an  estoppel.  Schroe- 
der  v.  Lahrman,  26  Minn.  87.  See  also 
Goodnow  v.  Litchfield,  63  Iowa  275; 
Goodnow  v.  Plumbe,  64  Iowa  672. 

It  has  been  held  that  a  judgment  by 
a  tribunal  authorized  to  try  contested 
elections  is  conclusive  in  a  subsequent 
quo  -warranto  by  the  State  on  the  rela- 
tion of  the  defeated  contestant.  David- 
son v.  State,  63  Ala.  432;  Moulton  v. 
Reid,  54  Ala.  320.  But  not  in  an 
enquiry  by  the  State,  unless  the  first 
tribunal  had  exclusive  jurisdiction. 
People  v.  Hall,  80  N.  Y.  1 17;  People  v. 
Murry,  73  N.  Y.  535.  See  also  State 
v .  Hardie,  1  Ind.  42. 

It  has  been  held  that  a  judgment  in  a 
former  action  of  replevin,  in  which  the 
defendant  in  a  subsequent  action  was 
only  a  nominal  party,  as  sheriff,  without 
any  beneficial  interest  in  the  subject 
matter,  is  not  conclusive  against  the 
defendant  in  the  latter  action.  Krause 
v.  Herbert,  16  Oreg.  429. 

An  agreement  among  several  persons 
to  be  bound  by  a  verdict  and  to  have 
the  right  to  cross  examine  witnesses 
will  not  make  the  judgment  conclusive 
against  those  against  whom  it  would 
not  otherwise  be  binding.  Patton  v. 
Caldwell,  1  Dall.  (Pa.)  419. 

2.  Tarleton  v.  Johnson,  25  Ala.  300; 
Shirley  v.  Fearne,  33  Miss.  653;  Ben- 
nitt v.  Wilmington  etc.  Co.,  1 19  111.  9; 
Palmer  v.  Hayes,  112  Ind.  289. 

8.  Collins  v.  Mitchell,  5  Fla.  364,  371; 
Riddle  v.  Baker,  13  Cal.  295;  Pico  v. 
Webster,  14  Cal.  202;  s.c,  73* Am.  Dec. 
647;  Shepard  v.  Pebbles,  38  Wis.  373. 
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sive  evidence  of  the  debt  as  against  a  stockholder  •}  but  it  is  only 
prima  facie  evidence  of  the  legal  existence  of  the  corporation.8 
So  a  judgment  against  a  municipality  is  binding  upon  taxpayers 
in  proceedings  to  prevent  the  levy  of  a  tax  to  pay  the  judgment.8 
But  a  corporation  is  not  estopped  by  a  judgment  against  a  stock- 
holder.4 

(15)  Principal  and  Surety. — Where  a  surety  has  contracted 
with  reference  to  the  action  of  his  principal  in  some  judicial  pro- 
ceeding, he  is  bound  by  a  judgment  against  the  latter.5    It  would 


See  also  Rapelye  v.  Prince,  4  Hill  (N. 
Y.)  121;  s.  c,  40  Am.  Dec.  267. 

1.  Corse  v.  Sanford,  14  Iowa  235; 
Coalfield  Co.  v.  Peck,  98  111.  139; 
Grund  v.  Tucker,  5  Kan.  70;  Millikenr. 
Whitehouse,  49  Me.  527;  Cole  v.  But- 
ler, 43  Me.  401;  Glenn  v.  Williams,  60 
Md.  93;  Conklin  v.  Furman,  8  Abb. 
Pr.  (N.  Y.)  N.  S.  161 ;  Miller  v.  White, 
8  Abb.  Pr.  (N.Y.)  N.  S.  46;  Slee  v. 
Bloom,  20  Johns.  (N.  Y.)  669;  Moss  v. 
Averell,  10  N.  Y.  449;  Belmont  v.  Cole- 
man, 2t  N.  Y.  96;  Bank  v.  Stevens,  I 
Ohio  St.  233;  Henrv  v.  Vermillion  etc. 
R.  Co.,  17  Ohio  18*7;  Wilson  v.  Pitts- 
burgh etc.  Co.,  43  Pa.  St  424;  Cleve- 
land v.  Marine  Barfk,i7  Wis.  545;  Mer- 
chants Bank  v.  Chandler,  19  Wis.  434; 
Marsh  v.  Burroughs,  t  Woods  (U.  S.) 
463;  Bisset  v.  Kentucky  River  Nav.  Co., 
15  Fed.  Rep.  353;  Glenn  v.  Springs,  26 
Fed.  Rep.  494.   Comfare  Chestnut  v. 


Pennell,  92  111.  55;  Whitman  v.  Cox, 
26  Me.  33V,  Merrill  v.  President  of  Suf- 
folk, 31  Me.  57;  s.  c,  50  Am.  Dec.  649; 


Moss  v.  McCullough,  5  Hill  (N.  Y.) 
131 ;  Miller  v.  White,  50  N.  Y.  137;  Mc- 
Mahon  v.  Macy,  51  N.  Y.  155;  Stephens 
v.  Fox,  83  N.  Y.  313;  Hastings  v.  Drew, 
76  N.  Y.  9;  Union  Bank  v.  Wando 
Mining  etc.  Co.,  17  S.  Car.  339. 

Some  authorities  hold  a  judgment 
against  a  corporation  to  be  prima  facie 
evidence  onlv  against  the  stockholders. 
Grand  Rapids  etc.  Bank  v.  Warren,  52 
Mich. 557;  Schaeffer  v.  Missouri  Home 
Ins.  Co.,  46  Mo.  24S;  Hoagland  v.  Bell, 
36  Barb.  (N.Y.)  57.  Sec  also  Stephens 
v.  Fox,  83  N.  Y.  313. 

2.  Hudson  z>.  Carman,  41  Me.  84. 
8.  Clark  v.  Wolf,  29  Iowa  197;  State 
v.  Rainey,  74  Mo.  229     Compare  Rosk 
v .  Smith,  J5  Wis.  67. 

And  generally  a  judgment  against  a 
corporation  is  binding  on  the  members 
for  all  the  purposes  thereof.  Lyman  t>. 
Faris,  53  Iowa  498;  Morris  Co.  v. 
Hinchman,  31  Kan.  729.  But  see  Jen- 
kins v .  Robertson,  L.  R.,  1  H.  L.  Scotch 
117. 


An  action  by  tax  payers  to  cancel 
bonds  was  held  to  be  estopped  by  a  judg- 
ment refusing  to  enjoin  their  issue  at 
the  suit  of  other  tax  payers.  State  v. 
C.  &  L.  R.  Co.,  13  S.  Car.  290. 

4.  Covington  &  L.  R.  Co.  v.  Bowler, 

9  Bush  (Ky.)  468. 

5.  State  v.  Coste,  36  Mo.  437;  Candee 
v.  Lord,  2  Comst.  (N.  Y.)  269;  Ex  parte 
Young,  17  Ch.  D.  668. 

In  some  cases,  however,  judgment 
against  a  principal  is  not  conclusive 
against  the  surety  unless  the  bond  is 
joint  or  undertakes  to  indemnify  against 
the  result  of  litigation.  Thomas  v. 
Hubbell,  13  N.  Y.  405;  s.  c,  35  N.  Y. 
120;  Fay  v.  Ames,  44  Barb.  (N.  Y.)  327; 
Tracy  v.  Goodwin,  5  Allen  (Mass.)  409; 
Evans  v.  Commonwealth,  8  Watts  (Pa.) 
398;  Masser  v.  Strickland,  17  S.  &  R. 
(Pa.)  354;  s.  c,  17  Am.  Dec.  668;  Mum- 
ford  v.  Overseers.  2  Rand.  (Va.)  313. 

Injunction,  Bail,  Replevin  -and  Appeal 
Bonds. — The  sureties  on  an  injunction 
bond  are  concluded  by  a  judgment 
against  the  principal.  McBroom  v. 
Sommerville,  2  Stew.  (Ala.)  515;  Towle 
v.  Towle,  46  N.  H.  432;  Polllon  v.  Volk- 
enning,  11  Hun  (N.Y.)  385;  Methodist 
Church  i>.  Barker,  18  N.  Y.  463;  Loth- 
rop  r.  Southworth,  5  Mich.  436.  So 
are  the  sureties  upon  a  bail  or  replevin 
bond.  Riddle  v.  Baker.  13  Cal.  295; 
Kennedv  r.  Brown,  21  Kan.  171;  Col- 
lins v.  Mitchell,  5  Fla.  364,  371;  Jones 
v.  Doles,  3  La.  An.  588;  Keane  v.  Fisher, 

10  La.  An.  261;  Tracy  v.  Maloney,  105 
Mass.  90;  Way  v.  Lewis,  115  Mass.  26; 
Cutter  v.  Evans,  115  Mass.  27;  Rapelye 
v.  Prince,  4  Hill  (N.  Y.)  119;  Binsse  v. 
Wood,  37  N.  Y.  526;  Parkhurst  v. 
Sumner,  23  Vt.  538;  s.  c,  56  Am.  Dec. 
94.  See  also  Stoops  v.  Wittier,  1  Mo. 
App.  420;  Quine  v.  Mays,  2  Rob.  (La.) 
510;  Lartigue  v.  Baldwin,  5  Mart.  (La.) 
193.  So  are  sureties  on  an  appeal  bond, 
Murdock  v.  Brooks,  38  Cal.  601 ;  Hatha- 
way v.  Davis,  33  Cal.  170. 

Executors  and  Administrators.—  Sure- 
ties upon  the  bonds  of  executors  and 
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seem  by  the  weight  of  authority  that  in  all  other  cases  of  surety- 
ship a  judgment  against  the  principal  is  at  least  prima  facie  evi- 
dence against  the  surety.1    But  a  surety  may  show  that  a  judg- 


administrators  are  sometimes  held 
bound  by  a  judgment  against  the  prin- 
cipal. 

Martin  v.  Tally,  72  Ala.  23;  Grim- 
met  r.  Henderson,  66  Ala.  521 ;  Jones  v. 
Ritter,  56  Ala.  270;  Holley  v.  Acre.  23 
Ala.  603;  Irwin  v.  Backus,  25  Cal.  214; 
Willev  v.  Paulk,  6  Conn.  74;  Housh  v. 
People.  66  111.  178;  Ralston  v.  Wood, 
15  III.  159;  s.  c,  58  Am.  Dec.  604;  Sal- 
ver v.  State,  5  ind.  202:  Governor  v. 
Shelby,  2  Blackf.  (Ind.)  28;  Hobbs  v. 
Middfeton,  1  J.  J.  Marsh.  (Ky.)  176; 
State  v.  Coste.  36  Mo.  437;  Taylor  v. 
Hunt,  34  Mo.  205;  State  v.  Holt,  27  Mo. 
340;  s.  c,  72  Am.  Dec.  273;  Heard  v. 
Lodge,  20  Pick.  (Mass.)  53;  s.  c,  3: 
Am.  Dec.  197;  State  v.  Pike,  72  N.  Car. 
531:  Casom  Jerome,  58  N.  Y.  315; 
People  v.  Laws.  3  Abb  Pr.  (N.  Y.) 
450;  Garber  v.  Commonwealth,  7  Pa. 
St.  265;  Bovd  v .  Caldwell.  4  Rich.  (S. 
Car.)  117;  Stovall  v.  Banks,  10  Wall. 
(L\  S.)  583.  Com  fare  Gookin  v.  San- 
bom,  34  Is.  H.  491;  Dawes  v.  Shed,  15 
Mass.  6;  Robinson  v.  Hodge,  117  Mass. 
222;  Bourne  v.  Todd,  63  Me,  427.  See 
also  Thurlough  v.  Kendall,  62  Me.  166; 
■Strickland  v.  Murphy,  7  Jones  (N.  Car.) 
244;  McBride  v.  Clark,  4  Hawks  (N. 
Car.)  43. 

A  decree  against  the  administrator  of 
an  executor  is  not  conclusive  against 
the  sureties  of  the  latter.  Gray  v.  Jen- 
kins, 24  Ala.  516. 

In  some  States  a  judgment  against  an 
administrator  or  executor  is  frima 
facie  evidence  only  against  the  sureties 
on  his  bond.  Bennett  v.  Graham,  71 
Ga.  2U;  Fauntleroy  v.  Lyle,  5  T.  B 
Mon.  (Ky.)  266;  Verret  v.  Belanger,  6 
La.  An.  109;  Lipscomb  v.  Postell,  3S 
Miss.  476;  s.  c,  77  Am.  Dec.  651; 
Haves  t'.  Seaver,  7  Me.  237;  Iglehart  t>. 
Sta'te.  2  G.  &  J.  (Md.)  235;  Shelton  v. 
Cureton,  3  McCord  (S.  Car.)  412; 
Lvles  v.  Caldwell,  3  McCord  (S.  Car.) 
225;  Seat  v.  Cannon,  1  Humph.  (Tenn.) 
471;  Craddock  v.  Turner,  6  Leigh  (V'a.) 
116;  Hobson  v.  Yancy,  2  Gratt.  (Va.) 
73.  Compare  Boyd  v.  Caldwell,  4  Rich. 
(S.  Car.)  117. 

Sheriffs  and  Constables. — Sureties  on 
the  bonds  of  sheriffs  and  constables  have 
been  held  to  be  bound  by  judgments 
against  their  principals.  McBroom  v. 
Governor,  4  Port.  (Ala.)  90;  .Dane  v. 
Gilmore,  51  Me.  544;    McMicken  v. 


Commonwealth,  58  Pa.  St.  213;  Masser 
r.  Strickland,  17  S.  &  R.  (Pa.)  354;  s. 
c>  17  Am.  Dec.  668;  Tracy  v.  Goodwin, 
5  Allen  (Mass.)  409.  Compare  Lucas 
v.  Governor,  6  Ala.  826;  Pico  v.  Web- 
ster, 14  Caf.  202;  s.  c,  73  Am.  Dec.  647; 
White  v.  State,  1  Blackf.  (Ind.)  557; 
Governor  v.  Shelby,  2  Blackf.  (Ind.)  26; 
Carmichael  i\  Governor,  3  How.  (Miss.) 
236. 

According  to  some  authorities  a  judg- 
ment against  a  sheriff  or  constable  is 
prima  facie  evidence  against  a  surety 
on  his  bond.  Taylor  v.  Johnson,  17  Ga. 
521;  Crawford  v.  Word,  7  Ga.  445; 
Graves  v.  Bulkley,  25  Kan.  249;  s.  c.,37 
Am.  Rep.  249;  Fay  v.  Edmiston,  25 
Kan.  439;  Mullen  v.  Scott,  9  La.  An. 
174;  Treasurers  v.  Bates,  2  Bail.  (S. 
Car.)  362;  Treasurers  v.  Temples,  2 
Spear  (S.  Car.)  4S;  Atkins  v.  Baily,  9 
Yerg.  (Tenn.)  no;  Munford  v.  Over- 
seers, 2  Rand.  (V'a.)  313.  In  Ohio,  such 
a  judgment  is  prima  facie  evidence,  if 
no  notice  of  the  action  was  given  to  the 
surety,  and  conclusive  evidence  if  such 
notice  was  given.  State  v.  'Jennings, 
14  Ohio  St.  73;  State  v.  Co!erick,3  Otiio 
487.  See  also  Lowell  v.  Parker,  10 
Mete.  (Mass.) '309;  s.  c,  43  Am.  Dec. 
436- 

Guardians. — Judgment  against  guar- 
dians have  been  held  to  be  prima  facie 
evidence  against  their  sureties.  Brad- 
well  v.  Spencer,  16  Ga.  578;  Bryant  v. 
Owen,  1  Ga.  355.  Compare  McKellar 
v.  Bowell,  4  Hawks  (N.  Car.)  34. 

Sureties  of  guardians  have  also  been 
held  bound  by  judgments  against  their 
principals.  Shepard  v.  Pebbles,  38 
Wis.  373. 

Receivers. — Judgments  against  receiv- 
ers have  been  held  to  be  prima  facie 
evidence  against  sureties  on  their  bonds. 
Whitehead  v.  Woolfolk,  3  La.  An.  42; 
Com.  v.  Gould,  118  Mass  300.  Com- 
pare Thomson  v.  MacQregor,  Si  N.  Y. 

59*- 

A  judgment  for  costs  entered  against 
one  who  was  a  surety  for  the  costs  of 
the  action,  without  any  proceedings 
against  the  surety  to  charge  him  upon 
his  obligation,  is  wholly  void.  Earle  v. 
Cureton,  13  S.  Car.  19. 

1.  King  v.  Norman,  4  C.  B.  884; 
Baker  v.  Preston,  1  Gilm.  (Va.)  235; 
State  v.  Martin,  20  Ark.  629;  Wads- 
worth    v,   Gerhard,   55    Iowa  369; 
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ment  against  his  principal  was  obtained  by  fraud  or  collusion,1 
or  that  the  court  had  no  jurisdiction  to  render  the  judgment.*  A 
judgment  against  a  surety  in  an  action  of  which  his  principal  or 
cosurety  had  notice  is  conclusive  evidence  against  the  latter  in 
an  action  by  the  former  for  contribution.8  When  a  defendant 
who  is  sued  upon  a  cause  of  action  against  which  another  per- 
son is  bound  to  indemnify  him,  gives  such  indemnitor  full,  fair 
and  previous  notice  o(  the  action,  and  requests  him  to  defend  it, 
the  judgment  rendered  is  conclusive  evidence  against  the  indem- 
nitor in  a  subsequent  action  against  him  by  the  defendant.4  A 


Chariest*.  Haskins,  14  Iowa  471;  s.  c, 
83  Am.  Dec.  378;  Respublica  v.  Davis, 
3  Yeates  (Pa.)  128;  s.  c,  2  Am.  Dec. 
366;  Masser  v.  Strickland,  17  S.  &  R. 
(Pa.)  354;  Webbs  v.  State,  4  Coldw. 
(Term.)  199;  Jacobs  v.  Hill,  2  Leigh 
(Va.)  393;  Comstock  v.  Drohan.  8 
Hun  (N.  Y.)  373;  Stephens  v.  Shafer, 
48  Wis.  54;  s.  c,  33  Am.  Rep.  793; 
Berger  v.  Williams,  4  McLean  (U.  S.) 
577;  Drummond  v.  Prestman,  12 
Wheat.  (U.  S.)  516.  Compare  Lucas 
t\  Governor,  6  Ala.  826;  Lartigue  v. 
Baldwin,  5  Mart.  (La.)  193;  Arrington 
v .  Porter,  47  Ala.  714;  Fireman's  Ins. 
Co.  v.  McMillan,  29  Ala.  141;  Morris 
v.  Lucas,  8  Blackf.  (Ind.)  9;  Beall  v. 
Beck,  3  H.  &  Mc  H.  (Md.)  242;  Car- 
mtchael  v.  Governor,  3  How.  (Miss.) 
236;  Jackson  v.  Griswold,  4  Hill  (N. 
Y.)  522;  Douglass  v'.  Howland,  24 
Wend.  (N.  Y.)  35;  Giltin  v.  Strong,  64 
Pa.  St.  242.    See  preceding  note. 

Notice.  —  By  the  better  opinion  a 
judgment  against  principal  or  surety  or 
the  like  case  where  parties  are  answer- 
able over  is  not  conclusive  evidence 
against  the  person  so  liable  in  the  ab- 
sence of  notice  to  appear  and  defend 
the  suit.  Bigelow  on  Estoppel  (4th 
ed.)  138;  Ohning  v.  Evansville,  66  Ind. 
59;  Stewart  v.  Thomas,  45  Mo.  42; 
State  v.  Rhoades,6  Nev.  352;  Douglass 
v.  Howland,  24  Wend.  (N.  Y.)  35; 
State  v.  Woodside,  7  Ired.  (N.  Car.) 
496;  Beall  v.  Beck,  3  Har.  &  Mc  H. 
(Md.)  242;  State  v.  Colerick,  3  Ohio 
487;  Aikins  v.  Baily.  9  Yerg.  (Tenn.) 
1 11;  Munford  v.  Overseers,  2  Rand. 
(Va.)  313;  Jacobs  v.  Hill,  2  Leigh  (Va.) 
393;  Craddock  v.  Turner,  6  Leigh 
(Va.)  116;  Cox  v.  Thomas,  9  Gratt. 
(Va.)  323;  Hobson  v.  Yancy,  2  Gratt. 
(Va.)  73;  Crawford  v.  Turk,  24  Gratt. 
(Va.)  176.  Compare  Hailey  v.  Boyd, 
64  Ala.  399;  Martin  v.  Tally,  72  Ala. 
23;  Larkin  v.  Mason,  71  Ala.  227; 
Grimmet  v.  Henderson,  66  Ala.  521; 
Wright  v.  Lang,  66  Ala.  389;  Stoops 


v.  Wittier,  1  Mo.  App.  420;  State  v. 
Prather,  44  Ind.  287;  State  v.  Gramnaer, 
29  Ind.  530;  Masser  v.  Strickland,  17  S.. 
&  R.  (Pa.)  354;  Evans  v.  Com.,  8 
Watts  (Pa.)  398;  Stovall  v.  Banks,  10 
Wall.  (U.  S.)  583. 

A  guarantor  of  the  acceptor  of  a  bill 
was  held  not  to  be  bound  by  a  judg- 
ment to  which  the  latter  is  a  party. 
Pritchard  v.  Hitchcock,  6  Man.  &  G. 
151;  6  Scott  N.  R.  851. 

1.  Stoops  v.  Wittier,  1  Mo.  App.  420; 
Jones  v .  Ritter,  56  Ala.  270;  Watts  v. 
Gayle,  20  Ala.  817;  Charles  v.  Has- 
kins, 14  Iowa  471;  s.  c,  83  Am.  Dec. 
378;  Irwin  v.  Backus,  25  Cal.  214;  An- 
nett  v.  Terry,  35  N.  Y.  2?6;  State  v. 
Colerick,  3  Ohio  487;  Parkhurst  v. 
Sumner,  23  Vt.  538;  s.  c,  56  Am..  Ded 
94;  Mott  v.  Hazen,  27  Vt.  208;  Great 
Falls  Mfg.  Co.  v.  Worster,  45  N.  H. 
no;  Berger  v.  Williams,  '4  McLean 
(U.S.)  577;  Stovall  v.  Banks,  10  Wall. 
(U.  S.)  583.  The  surety  may  offer  a 
defence  personal  to  himself.  Cases  just 
cited. 

3.  Fall  River  v.  Riley,  140  Mass.  488. 
S.  Malin  v.  Bull,  13  S..  &  R.  (Pa.) 

443;  Love  v.  Gibson,  2  Fla.  598.  See 
also  Pitts  v.  Fugate,  41  Mo.  465. 

A  judgment  against  a  surety  was 
held  incompetent  as  evidence  against  a 
cosurety  who  was  not  a  party  to  the 
action.    Means  v.  Hicks,  65  Ala.  241. 

A  judgment  against  a  surety  is 
prima  facie  evidence  against  the  prin- 
cipal or  cosurety,  although  the  latter 
had  no  notice  of  the  action.  Snider  v. 
Greathouse,  16  Ark.  72;  Bone  v.  Torry, 
16  Ark.  83:  Chipman  v.  Fambro,  16 
Ark.  291;  Chipman  v.  Simmons,  16 
Ark.  295;  Kramph  v.  Hartz,  52  Pa.  St. 
525.  But  see  Fletcher  v.  Jackson,  23 
Vt.  581 ;  8.  c,  56  Am.  Dec.  98. 

4.  Douglas  v.  Fulda,  ,45  Cal.  592; 
Altschul  v.  Polack,  55  Cal.  633;  Brown 
v.  Bradford,  30  Ga.  927;  Lyon  v. 
Northup,  17  Iowa  314;  McNamee  i>. 
Moorland,  26  Iowa  96;    Morgan  v. 
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Muldoon,  82  Ind.  347;  Milford  v.  Hol- 
brook,  9  Allen  (Mass.)  17;  Carlton  v. 
Davis,  8  Allen  (Mass.)  94;  Train  v. 
Gold,  5  Pick.  (Mass.)  380;  Lipscomb  v. 
Postell,  38  Miss.  476;  Dane  v.  Gilmore, 
51  Me.  544;  Mackey  r.  Fisher,  36  Minn. 
347;  Konitzkv  v.  Meyer,  49  N.  Y.  571; 
Annett  v. Terry,  35  N.  Y.  256;  Thomas 
v.  Hubbell,  15  N.  Y.  405;  s.  c.,35  N.  Y. 
120;  Swartwout  v.  Payne,  19  Johns.  (N. 
Y.)  294;  People  v.  Judges  of  Monroe, 
I  Wend.  (N.  Y.)  19;  Beers  v.  Pinney, 

12  Wend.  (N.  Y.)  309;  State  v.  Jen- 
nings, 14  Ohio  St.  73;  Miller  v. 
Rhoades,  20  Ohio  St.  494;  Huzzard  v. 
Nagle,  40  Pa.  St.  178;  Brown  v.  Taylor, 

13  Vt.  631;  Knapp  v.  Marlboro,  34  Vt. 
235;  Saveland  v.  Green,  36  Wis.  612; 
Clark  v.  Carrington,  7  Cranch  (U.  S.) 
308;  Lovejoy  v.  Murray,  3  Wall.  (U. 
5.)  1;  Smith  v.  Crompton,3  B.  &  A. 
407;  Duffield  v.  Scott,  3  T.  R.  374. 
Compare  Gist  v.  Davis,  2  Hill  Ch.  (S. 
Car.)  335.  But  the  government  cannot 
be  estopped  by  notice  of  its  agents  or 
tenants  to  appear  and  defend  a  suit. 
Carrr.  United  States,  98  U.  S.  433. 

It  has  even  been  said  that  after  notice 
to  the  person  liable,  the  judgment  will 
bind  him,  although  the  defendant  docs 
not  longer  defend  the  suit.  Morgan  v. 
Muldoon,  82  Ind.  347;  Littleton  v. 
Richardson,  34  K.  H.  179;  Jackson  v. 
Marsh,  5  Wend.  (N.  Y.)  44;  Boston  v. 
Worthington,  10  Gray  (Mass.)  496. 
Compare  Brown  v.  Taylor.  13  Vt.  638; 
Wilson  v.  McElwee,  1  Strobh.  (S.Car.) 

Since  there  can  be  no  liability  over 
between  wrong  doers  acting  knowingly, 
a  judgment  against  one  will  not  bind 
another  not  a  party  to  the  suit,  though 
he  was  notified  to  defend.  Severin  v. 
Eddy,  52  111.  189;  Knox  v.  Sterling,  73 
III.  214;  Robbins  v.  Chicago,  4  Wall. 
(U.S.)  657. 

An  indemnitor  may  be  liable  with- 
out notice  of  the  suit,  if  the  contract  of 
indemnity  so  stipulates.  Thomas  v. 
Hubbell,'i5  N.  Y.  405;  s.  c.,35  N-  Y- 
120;  Bridgeport  etc.  Ins.  Co.  v.  Wilson, 
34  N.  Y.  275;  Fay  v.  Ames,  44  Barb. 
(Ji.  Y.)  327.  In  other  cases  an  indem- 
nitor not  notified  is  not  estopped  by  the 
judgment  Chant  v.  Reynolds,  49 
Cal.  213;  Valentine  v.  Mahoney,  37 
Cal.  389;  Jones  v.  Oswald,  2  Bail.  (S. 
Car.)  214;  Kramph  v.  Hatz,  52  Pa.  St. 
525;  Aberdeen  v.  Blackmar,  6  Hill  (N. 
V.)  324;  Bramble  v.  Poultney,  11  Vt. 
208. 

In  some  cases  the  judgment  has  been 
held  to  be  prima  facie  evidence  against 


the  person  indemnifying,  although  he 
was  not  notified  of  the  action.  Stewart 
v.  Thomas,  45  Mo.  42;  Taylor  v.  Barnes, 
69  N.  Y.  430;  Bridgeport  etc.  Ins.  Co. 
v.  Wilson,  34  N.  Y.  275;  Lee  v.  Clark, 
1  Hill  (N.  Y.)  56;  Burrill  v.  West,  2  N. 
H.  190;  Huzzard  v.  Nagle,  40  Pa.  St. 
17S.  Compare  Lewis  v.  Knox,  2  Bibb 
(Ky.)  453;  Beall  v.  Beck,  3  H.  &  McH. 
(Md.)  242;  Johnson  v.  Thompson.  4  H. 
&  McH.  (Md.)  294;  DeGreiffr.  Wilson, 
30  N.  J.  Eq.  435.  See  also  Lyon  v. 
Northup,  17  Iowa  314;  Bartlett  v. 
Campbell,  1  Wend.  (N.  Y.)  50;  Dutil 
v.  Pacheco,  21  Cal.  438;  Dennis  v. 
Packard,  28  Cal.  101. 

An  indemnitor  notified  of  the  pend- 
ency of  a  suit  was  held  not  estopped  by 
the  judgment  therein  where  the  suit  had 
been  dismissed  as  to  him  and  his  de- 
fence stricken  from  the  record.  Aet- 
schal  v.  Polack,  55  Cal.  633. 

Judgment  recovered  against  an  officer 
for  the  wrongful  act  or  omission  of  his 
deputy  has  been  held  binding  on  the 
sureties  of  the  deputy,  where  notice  of 
the  action  was  given'to  the  deputy,  but 
not  to  his  sureties.  Fav  v.  Ames,  44 
Barb.  (N.  Y.)  327;  Chamberlain  v. 
Godfrey,  36  Vt.  380;  Crawford  v.  Turk, 
24  Gratt.  ( Va.)  176.  Compare  Thomas 
v.  Hubbell,  is  N.  Y.  405;  s.  c,  69  Am. 
Dec.  619.  In  other  such  cases  the 
judgment  has  been  regarded  as  prima 
facie  evidence  against  the  sureties. 
Westervelt  v.  Smith,  2  Duer  (N.Y.)  449; 
Stephens  v.  Shafer,  48  Wis.  54;  s.  c,  33 
Am.  Rep.  793;  Jacobs  v.  Hill,  2  Leigh 
(Va.)  393.  Compare  Thomas  v.  Hub- 
bell, 15  K.  Y.  405.  In  one  case  it  was 
held  prima  facie  evidence,  although 
the  deputy  was  not  notified  of  the  action. 
Cox  v.  Thomas,  9 Gratt.  (Va.)  323. 

A  judgment  against  a  master  for  the 
negligence  or  misconduct  of  the  servant 
has  been  declared  admissible  against 
the  latter  to  show  the  recovery,  but  not 
the  fact  ot  the  injury.  Davis  v.  Louisi- 
ana Tow  Boat  Co.,  9  La.  575;  Green  v. 
New  River  Co.,  4  Term.  Rep.  589. 

A  bank,  sued  for  negligence  in  failing 
to  give  notice  to  the  endorsers  of  a  note, 
claimed  that  the  negligence  was  attrib- 
utable to  the  cashier  and  notified  him 
to  defend  the  suit,  which  he  refused 
to  do.  It  was  held,  that  the  judgment 
was  not  evidence  against  the  cashier  as 
to  any  fact  except  that  of  recovery,  and 
the  amount  thereof,  because  it  was  not  a 
case  "where  recovery  over  had  been 
given  by  law  or  provided  by  contract 
between  the  parties,"  and  because  the 
responsibility  of  the  negligence  could 
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person  who  has  agreed  to  indemnify  an  attaching  officer  is  bound 
by  a  judgment  against  the  officer  in  an  action  which  he  was  re- 
quested to  defend.1 

(16)  Landlord  and  Tenant. — A  judgment  against  a  tenant  in  an 
action  of  ejectment  which  the  landlord  was  notified  to  defend 
is  conclusive  evidence  against  the  landlord  of  the  eviction  of  the 
nteant  under  title  paramount.8 

(17)  Vendor  and  Vendee. — A  judgment  against  a  vendee  for  the 
possession  or  value  of  personal  property  in  an  action  which  he 
requested  his  vendor  to  defend  is  binding  upon  the  vendor  in  a 
subsequent  action  against  him  by  the  vendee.3 


not  be  determined  in  the  former  action. 
Bank  of  Oswego  v.  Babcock,  5  Hill  (N. 
Y.)  152. 

A  judgment  in  favor  of  the  indemni- 
tor of  a  sheriff  in  a  suit  for  the  wrong- 
ful seizure  of  property  is  a  bar  to  a 
similar  action  against  the  sheriff.  Car- 
ter v.  Bowe,  41  Hun  (N.  Y.)  £16. 

Notice. — Where  the  indemnitor  ap- 
peared and  defended  the  action,  it  will 
be  presumed  that  he  had  the  proper 
notice.  Davis  v.  Smith,  79  Me.  351; 
Hardingt/.  Larkin,  41  III.  413;  Jennings 
v.  Sheldon,  44  Mich.  92;  Brown  v.  Mc- 
Mullen,  1  Hill  (S.  Car.)  29;  Wendel  v. 
North,  24  Wis.  223;  Lovejoy  v.  Mur- 
ray, 3  Wall.  (U.S.)  1. 

But  see  Turpin  v.  Thomas,  3  Hen.  & 
M.  (Va.)  139;  s.  c,  3  Am.  l>ec.  615; 
Pickett  v.  Ford,  4  How.  (Miss.)  246. 

Mere  knowledge  by  the  Indemnitor 
of  the  pendency  of  the  suit  is  not  gen- 
erally sufficient.  Sampson  v.  Ohleyer, 
22  Cal.  200;  Peabody  v.  Phelps.  9  Cal. 
213;  Paul  7'.  Witman,  3  W.  &  S.  (Pa.) 
409;  Brooklyn  v.  Insurance  Co.,  99  U. 
S.  362. 

But  mere  notice  of  the  pendency  of 
an  action  against  a  city  for  damages  has 
been  held  sufficient  notice  to  bind  by 
the  judgment  a  property  holder  by 
whose  negligence  the  injury  was  oc- 
casioned. Boston  v.  Worthington.  10 
Gray  (Mass.)  496;  s.  c.,  71  Am.  Dec. 
678;  Milford  v.  Holbrook,  9  Allen 
(Mass.)  17;  Port  Jervis  v.  Port  Jervis 
Bank,  96  N.  Y.  550;  Chicago  v.  Rob- 
bins,  2  Black  (U.  S.)  41S;  Robbins  v. 
Chicago,  4  Wall.  (U.  S.)  65S.  See  also 
Portland  v.  Richardson,  54  Me.  46; 
Littleton  v.  Richardson,  34  N.  H.  179; 
s.  c,  66  Am.  Dec.  759;  Heiser  v.  Hatch, 
S6  N.  Y.614;  District  of  Columbia  r. 
Baltimore  etc.  R.  Co.,  1  Mackey  (D. 
C.)  314;  Bloomington  v.  Roush,  13  111. 
App.  339'  Tod<l  p.  ChiVagO,  18  111. 
App.  565.  "c** 
-Notice  to  an  indeni||{t      gfiould  be 


or 


clear,  giving  notice  to  him  to  appear 
ahd  defend  the  action  and  giving,  him  a 
reasonable  time  to  prepare  his  defence. 
Boyd  f.  Whitfield,  19  Ark.  447;  Davis 
r-.  Wilbourne,  1  Hill  (S.  Car.)  27;  s.  c„ 
26  Am.  Dec.  154;  Middletonf.  Thomp- 
son, 1  Spear  (S.  Car.)  67;  Paul  v.  Wit- 
man,  3  W.  &  S.  (Pa.)  407. 

The  notice  must  be  actual  and  not 
constructive.  Jacob  v.  Pierce,  2  Rawle 
(Pa.)  204.  But  it  need  not  be  in  writ- 
ing. Miner  v.  Clark,  15  Wend.  (N. 
Y.)  425;  Somers  v.  Schmidt,  24  Wis. 
417.  See  also  Graham  r.  Tankersley, 
15  Ala.  634;  Collingwood  v.  Irwin,  3 
Watts  (Pa.)  306. 

1.  Miller  v.  Rhoades,  20  Ohio  St.  494; 
Lovejoy  v.  Murray,  3  Wall.  (U.  S.)  1; 
Murray  7:  Lovejoy,  2  Cliff.  (U.  S.)  191. 

Where  the  indemnitor  is  not  notified 
to  defend  the  action,  the  judgment  is 
only  prima /"fie  evidence  against  him. 
Stewart  v.  Thomas,  45  Mo.  44;  Bridge- 
port Ins.  Co.  v.  Wilson,  34  N.  Y.  280; 
Comstock  v.  Drohan.  15  N.  Y.  S.  C. 
373;  Taylor  v.  Barnes,  69  (N.  Y.)  430. 
Unless  he  has  expressly  agreed  to  make 
his  liability  depend  on  the  event  of  the 
litigation.  Bridgeport  etc.  Ins.  Co.  v. 
Wilson,  34  N.  Y.  2S0;  Patton  v.  Cald- 
well, 1  Dall.  (U.  S.)  419. 

The  indemnitor  may  show  that  the 
judgment  was  obtained  by  collusion  to 
charge  him.  Bridgeport  etc.  Ins.  Co. 
v.  \\  ilson,  34  N.  Y.  280. 

2.  McCreery  z>.  Everding,  54  Cal. 
168;  Wheelock  v.  Warschauer,  34  Cal. 
265.  So,  of  course,  where  the  lessor 
defends  the  suit.  Valentine  v.  Maho- 
ney,  37  Cal.  389;  RusseH  v.  Mallon.  38 
Cal.  259;  Aetschul  v.  Polack,  55  Cal. 
633- 

But  a  tenant  cannot  justify  an  attorn- 
ment to  the  plaintiff  by  reason  of  a 
judgment  in  ejectment,  unless  he  shows 
that  the  landlord  was  notified  of  the 
action.    Douglas  v.  Fulda,  45  Cal.  592. 

3.  Salle  v.  Light,  4  Ala.  700;  s.  c,  39 
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(18)  Warrantor  and  Warrantee. — A  warrantor  of  the  title  to 
real  pfoperty  who  has  been  requested  by  the  warrantee  to  defend 
his  title  is  estopped  by  a  judgment  against  the  latter.1 

(19)  Creditor  or  Assignee  in  Attachment. — Where  a  creditor  or 
assignee  of  the  defendant  in  attachment  proceedings  claims  prop- 


Am.  Dec.  317;  Boyd  v.  Whitfield,  19 
Ark.  447;  Gragg  v.  Richardson,  25  Ga. 
570;  Pickett  v.  Ford,  4  How.  (Miss.) 
246:  Blasdall  v.  Babcock,  1  Johns.  (N. 
Y.)  517;  Heiser  v.  Hatch,  S6N.  Y.  614; 
Thurston  v.  Spratt,  52  Me.  202;  Jen- 
nings z'.  Sheldon,  44  Mich.  92;  Gist  v. 
Davis,  2  Hill  Ch.  (S.  Car.)  335;  Brown 
r.  McMullen,  1  Hill  (S.  Car.)  29;  Pit- 
kin v.  Leavitt,  13  Vt.  379;  Walker  v. 
Ferrin,  4  Vt.  523;  Brown  v.  Taylor,  13 
Vt.  637;  White  v.  Williams,  13  Tex. 
25S;  Bender  v.  Fromberger,  4  Dall 
(Pa.)  436;  Hamilton  v.  Cutts,  4  Mass. 
349.  Compare  Farrell  r.  Alder,  8 
Hjumph.  (Tenn.)  44;  Shober  v.  Robin- 
son, 2  Murph.  (N.  Car.)  33.  But  un- 
less notified  of  the  action,  the  vendor  is 
not  concluded  by  the  judgment.  Salle 
r.  Light,  4  Ala.  700;  Axford  v.  Graham, 
57  Mich.  422;  Jacob  v.  Pierce,  2  Rawle 
(Pa.)  204;  Stephens  v.  Jack,  3  Yerg. 
(Tenn.)  403;  Buchanan  v.  Kauffman,  05 
Tex.  235.  But  where  the  vendor  ap- 
peared as  a  witness  and  testified  that  he 
had  no  title  to  property  at  the  time  of 
the  conveyance,  he  was  held  bound  by 
the  judgment.  Barney  v.  Dewey.  13 
Johns.  (N.  Y.)  224;  s.  c.  7  Am.  Dec. 
372- 

The  notice  required  need  not  be  in 
writing.  Hersey  v.  Long,  30  Minn. 
114. 

It  is  said  that  a  vendor  is  not  con- 
cluded by  a  judgment,  though  notified 
to  defend  the  suit,  upon  the  question  of 
the  quality  of  the  goods.  Smith  v. 
Moore,  7  S.  Car.  209;  s.  c,  24  Am. 
Rep.479. 

A  judgment  against  a  person  claim- 
ing property  levied  upon  by  a  sheriff  is 
conclusive  against  the  claimant  in  favor 
of  a  purchaser  at  the  sheriff's  sale. 
Prentiss  v.  Holbrook,  2  Mich.  372. 

The  assignor  of  a  note,  guaranteeing 
it  to  be  valid,  is  bound  as  to  the  ques- 
tion of  its  validity  by  a  judgment 
against  the  assignee  in  an  action  which 
he  was  called  upon  to  prosecute.  Car- 
penter v.  Pier,  30  Vt.  81. 

1.  Hinds  v.  Allen,  34  Conn.  195; 
Gragg  v.  Richardson,  25  Ga.  566;  Mc- 
Connell  v.  Downs,  48  111.  271;  Harding 
v.  Larkin,  41  111.  413;  Chamberlain  v. 
Preble,  it  Allen  (Mass.)  370;  Cooper 


v.  Watson,  10  Wend.  (N.  Y.)  202; 
Brewster  v.  Countryman,  12  Wend. 
(N.  Y.)  446;  National  etc.  Ins.  Co.  v. 
McKay,  5  Abb.  Pr.  (N.  Y.),  N.  S.  44* 
Bridgeport  Ins.  Co.  r.  Wilson,  34  N. 
Y.  275;  Rapelye  r.  Prince,  4  Hill  (N. 
Y.)  119;  Littleton  r.  Richardson,  34  N. 
H.  187;  Andrews  v.  Denison,  16  N.  H. 
469;  s.  c,  43  Am..  Dec.  565;  Ives  v. 
Niles,  5  Watts  (Pa.)  323;  Paul  v.  Wit- 
man,  3  W.  &  S.  (Pa.)  407;  Smith  v. 
Moore,  7  S.  Car.  209;  s.  c,  24  Am. 
Rep.  47;  Middleton  v.  Thompson,  1 
Spear  (S.  Car.)  67;  Knapp  v.  Marl- 
boro, 34  Vt.  235;  Pitkin  v .  Leavitt,  13 
Vt.  379;  Brown  v.  Taylor,  13  Vt.  631; 
Wendel  v.  North,  24  Wis.  223;  Griffin 
v.  Reynolds,  17  How.  (U.  S.)  609. 
Compare  Martin  r.  Cowles,  2  Dev.  & 
B.  (N.  Car.)  101;  Shober  v.  Robinson, 
2  Murph.  (N.  Car.)  33;  Wilder  v.  Ire- 
land, 8  Jones  L.  (N.  Car.)  S3:  Ferrell  v. 
Alder.  8  Humph.  (Tenn.)  44:  Belden  t>. 
Seymour.  S  Conn.  304;  s.  c,  21  Am. 
Dec.  661.  See  also  St.  Louis  v  Bissell, 
46  Mo.  157;  Booker  v.  Bell,  3  Bibb 
(Ky.)  175':  s.  c.  6  Am.  Dec.  641;  Kelly 
v.  Dutch  Church,  2  Hill  (N.  Y.)  105. 

The  warrantor  is  not  concluded  by  a 
judgment  against  the  warrantee  in  an 
action  of  which  he  had  notice.  Gra- 
ham v.  Tankersley,,i5  Ala.  634;  Som- 
ers  v.  Schmidt,  24  Wis.  417.  In  such 
cases,  the  judgment  has  been  held  not 
to  be  prima  facie  evidence  against  the 
warrantor.  Sampson  v.  Ohlever.  22 
Cal.  208;  Peabody  v.  Phelps,  9  Ca\.  213; 
Sisk  v.  Woodruff,  15  111.  15;  Prewit  v. 
Kenton,  3  Bibb  (Kv.)  280.  Compare 
Paul  v.  Witman,  3  \V.  &  S.  (Pa.)  407. 

The  warrantor  is  not  concluded  by 
the  judgment  where  there  has  been 
fraud  or  collusion  on  the  part  of  the 
warrantee.  McConnell  v.  Downs,  48 
111.  271;  Sisk  j'.  Woodruff,  15  111.  15. 

As  to  the  requirements  of  notice  to 
the  warrantor,  see  Graham  v.  Tankers- 
ley,  is  Ala.  645;  Miner  v.  Clark,  15 
Wend'.  (X.  Y.)  "425;  Bell  v.  Dagg,  60 
N.  Y.  528;  Kelly  v.  Dutch  Church.  2 
Hill  (N.  Y.)  fos;  Davis  v.  Wilbourne, 
1  Hill  (S.  Car.)  28;  Middleton  v. 
Thompson,  1  Spear  L.  (S.  Car.)  69; 
Collinywood  v.  Irwin,  3  Watts  (Pa.) 
306;  Somers  v.  Schmidt,  24  Wis.  419. 
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erty  attached,  and  defends  the  action,  he  is  bound  by  the  judg- 
ment therein.1 

2.  Persons  Bound  by  Lis  Pendens. — See  Lis  Pendens. 

3.  Merger  of  Cause  of  Action. — See  MERGER. 

4.  Judgment  as  an  Estoppel. — See  Estoppel;  Res  Judicata. 
V.  Effect  of  Judgkests  Upoh  Pbopebty — 1.  Lien  of  Judgments 

— (a)  NATURE  OF  LIEN. — By  virtue  of  ancient  English  statutes, 
and  by  the  statutes  of  the  various  States,  a  judgment  is  a  lien 
on  whatever  real  estate  of  the  judgment  debtor  is  subject  to  the 
levy  of  an  execution.*  The  lien  of  a  judgment  is  general  only,3 
and  cannot  be  limited  by  the  court  to  specific  property.*  It  is 
not  affected  by  the  character  of  the  cause  of  action.5 

A  judgment  of  a  federal  court  is  a  lien  upon  the  real  estate 
of  the  judgment  debtor  within  the  territorial  jurisdiction  of  the 
court  when  the  like  judgment  of  a  State  court  would  be  a 
lien.8 

{b)  Creation  of  Lien. — To  create  a  lien,  the  judgment  must 
be  final  and  of  such  a  character  that  execution  may  issue  thereon*.* 


.  «o.  34; 

Moore  v.  Spackman,  12  S.  &  R.  (Pa.)  287; 
Coates  v.  Roberts,  4  Rawle  (Pa.)  104. 

2.  Freeman  on  Judg.  (3rd  ed.),  $  339; 
Davidson  v.  Myers,  24  Md.  555;  Borst 
v.  Walle,  28  Gratt.  (Va.)  423;  Duncan 
v.  Custard,  24  W.  Va.  730;  Renick  v. 
Ludington,  14  W.  Va.  367;  Rankin  v. 
Scott,  12  Wheat.  (U.  S.)  177;  Burton 
v .  Smith,  13  Pet.  (U.  S.)  464.  See  also 
Whittle  v.  Tarver,  75  Ga.  818. 

3.  School  Dist.  v.  Werner,  43  Iowa 
643;  Rodgers  v.  Bonner,  45  N.  Y.  379; 
Wilson  v.  Wilson,  3  Del.  Ch.  183. 

Hence  the  judgment  creditor  cannot 
sue  for  injury  to  his  security.  Lanning 
v.  Carpenter,  48  N.  Y.  412. 

He  cannot  claim  the  proceeds  of  the 
sale  of  land  sold  subject  to  his  judgment 
lien.  Conard  v.  Insurance  Co.,  1  Pet. 
(U.  S.)  443. 

4.  Castro  v.  lilies,  13  Tex.  229; 
Clonts  v.  Ritch,  12  Fla.  633.  See  also 
Wilson  v.  Wilson,  3  Del.  Ch.  183. 

Without  the  aid  of  the  statute,  a 
judgment  or  decree  of  the  circuit  court 
is  a  lien  only  upon  lands  within  the 
county  in  which  the  judgment  or  decree 
was  rendered,  and  the  court  has  no 
power  to  make  its  decree  a  lien  upon 
lands  of  the  defendant  in  another 
county,  merely  by  a  provision  therein 
to  that  effect,  as  against  an  innocent 
purchaser.  Yackle  z>.  Wightman,  103 
111.  169. 

B.  Fisher  v.  Foote,  25  TeX.  Supp. 
311.  But  see  Central  Trust  Qo-  v.  East 
Tennessee  etc.  R.,  30  Fed.  Jlep-  895' 


6.  Pollard  v.  Cocke,  19  Ala.  188; 
Trapnall  v.  Richardson,  13  Ark,  543; 
United  States  v.  Duncan,  12  111.  593; 
Manhattan  Co.  v.  Evertson,  6  Pai.  ( N . 
Y.)  457;  Sellers  v.  Corwin,  5  Ohio  339; 
6.  c,  24  Am.  Dec.  30:;  Branch  v.  Low- 
ery,  31  Tex.  96;  Conard  v.  Insurance 
Co.,  1  Pet.  (U.  S.)  453;  Williams  v. 
Benedict,  8  How.  (U.  S.)  107;  Myers  v. 
Tyson,  13  Blatchf.  (U.  S.)  242. 

The  lien  of  a  judgment  of  a  federal 
court  is  not  affected  by  a  requirement 
of  the  State  in  which*  the  land  is  sit- 
uated that  the  judgment  to  become  a 
lien  must  be  enrolled  in  the  county 
where  the  land  lies.  Carroll  v.  Wat- 
kins,  1  Abb.  (U.  S.)  474;  Massingill  v. 
Downs,  7  How.  (U.  S.)  760.  Compare 
Hall  v.  Green,  60  Miss.  47. 

A  decree  in  admiralty  for  the  pay- 
ment of  money  is  a  lien  on  land.  Ward 
v.  Chamberlain,  2  Black.  (U.  S.) 
43°- 

The  lien  of  a  judgment  may  be  sus- 
pended by  the  United  States  district 
court  pending  an  appeal  or  writ  of 
error  in  accordance  with  the  practice 
under  a  State  statute  and  the  docket 
may  be  marked  accordingly.  United 
States  v.  Sturgis,  14  Fed.  Rep.  810. 

7.  Hence  a  judgment  by  default  is 
not  a  lien  until  the  amount  is  ascer- 
tained. Davidson  v.  Myers,  24  Md. 
538;  De  Saussure  v.  Zeigler,  6  S.  Car. 
12.  See  also  Lehman  v.  Ferrell,  71 
Ala.  458;  Haenssler  v.  Scheitlin,  9  Mo. 
App.  303.  Compare  National  Bank's 
Appeal,  100  Pa.  St.  418. 
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It  must  also  be  for  a  specific  sum  of  money  -,1  but  where  a 
statute  provides  for  the  collection  of  interest  on  a  judgment 
by  execution,  the  judgment  lien  includes  such  interest.* 

As  against  subsequent  purchasers8  and  judgment  creditors,* 
without  notice5  of  the  judgment,  it  is  not  a  lien  until  it  has  been 
docketed ;  and  in  some  States  it  is  not  a  lien  until  it  has  been 
indexed  in  the  docket.6  Costs  and  damages  awarded  upon  an 
appeal  are  not  a  lien  until  they  have  been  docketed  below.1,  A 
substantial  compliance  with  the  law  governing  the  docketing  of 
judgments  is  generally  sufficient  to  create  a  judgment  lien.8  The 


X.  Hamburger  t'.  Easter,  57  Ga.  71; 
Eames  v.  Germania  Turn  Verein,  74 
111.  54;  Lirette  v.  Carrane,  27  La.  An. 
298;  Dickson's  Succ,  37  La.  An.  795; 
Linn  r.  Patton,  10  W.  Va.  187. 

2.  Mower  v.  Kip,  2  Edw.  Ch.  (N. 
Y.)  165;  Siins  v.  Campbell,  1  McCord 
Ch.  (S.  Car.)  53;  s.  c,  16  Am.  Dec.  595. 

8.  Decker  v.  Gilbert,  80  Ind.  187; 
Close  v .  Close,  28  N.  J.  Eq.  472;  Buchan 
v.  Sumner,  2  Barb.  Ch.  (N.  Y.)  195; 
Denham  v.  Cornell,  67  N.  .'.  562; 
Ridgway's  Appeal,  15  Pa.  St.  177;  Fos- 
ter v.  Chapman,  4  McCord  (S.  Car.) 
291;  Gurnee  f.  Johnson,  77  Va.  712; 
Braithwaite  v.  Watts,  2  Cromp.  &  J. 
318.  But  see  Hoge  v.  Brookover,  28 
W.  Va.  304;  Clark  v.  Duke,  59  Miss. 
575;  School  District  v.  Hastings,  16 
Neb.  68. 

The  same  rule  applies  to  a  purchaser 
under  a  subsequent  docketed  judgment. 
Mann's  Appeal,  1  Pa.  St.  24. 

Justices'  judgments  become  liens  only 
when  filed  in  strict  compliance  with 
statutory  provisions.  Freeman  on  Judg. 
(3rd  ed.),  §  346.  See  also  Earl  v.  Hart, 
89  Mo.  263;  Tasto  v.  Klopping,  43  N.  J. 
L.448. 

In  Indiana,  the  transcript  of  a  judg- 
ment, filed  in  a  county  other  than  that 
where  rendered,  does  not  create  a  lien 
on  real  estate  in  such  county  against 
subsequent  purchasers  thereof  in  good 
faith,  without  notice,  unless  recorded 
and  entered  in  the  judgment  docket  of 
the  court  of  such  county.  Bell  v. 
Davis,  75  Ind.  314;  Berry  'v.  Reed,  73 
Ind.  235 ;  State  v.  Record,  80  Ind.  34S. 
See  also  Bergen  v.  State,  58  Miss.  623. 

Where  the  judgment  of  a  county 
court  was  filed  in  the  district  court  of 
the  proper  county,  and  the  judgment 
record  of  the  latter  court  showed  the 
character  of  the  judgment  and  the 
parties  thereto,  it  was  held  to  be 
notice  of  the  lien  to  a  subse- 
quent purchaser  of  land  from  the 
debtor,  though  it  was  not  entered  in 


the  general  index  to  judgments.  Ham- 
ilton v.  Whitney,  19  Neb.  303.  See 
also  Holman's  Appeal,  106  U.  S.  502. 

A  judgment  was  revived  by  an  ami- 
cable scire  facias.  No  note  of  the  re  • 
vival  was  made  on  the  record  of  the 
original  judgment.  The  amicable  scire 
facias  was,  however,  accompanied  by  a 
confessjon  of  judgment,  -which  judg- 
ment confessed  was  at  once  entered 
upon  the  judgment  docket.  It  was  held 
that  this  was  constructive  notice  to  all 
lien  creditors  of  the  existence  of  such 
judgment  and  cured  the  omission  to 
note  the  amicable  scire  facias  in  its 
proper  place.  Mellon's  Appeal,  96  Pa.St. 
475.  See  also  Dreifus  v.  Denmark,  11 
Phila.  612. 

In  Indiana,  judgment  on  an  adminis- 
trator's bond  is  a  lien  on  the  real  estate 
of  the  defendants  thereto  from  the  com- 
mencement of  the  suit  thereon,  and 
will  have  priority  over  a  mortgage  exe- 
cuted after  that  time.  Day  v.  Worland, 
92  Ind.  75. 

4.  Whitehead  v.  Latham,  83  N.  Car. 
232;  Mann's  Appeal,  1  Pa.  St.  24. 

5.  Renick  v.  Ludington,  14  W.  Va. 
367;  Cushing  v.  Edwards, 68  Iowa  145. 

But  as  between  the  parties  to  the 
judgment  before  a  justice  and  others 
with  actual  notice,  great  strictness  is 
not  required.  American  Ins.  Co.  v. 
Gibson,  104  Ind.  336;  Grantham  v. 
Lucas,  24  W.  Va.  231. 

6.  Metz  v.  State  Bank,  7  Neb.  165; 
Nye  v.  Moody,  70  Tex.  434;  Miller  v. 
Koertge,  70  Tex.  162.  Com  fare  Granite 
Co.  t>.  Clarke,  28  Gratt.  (Va.)  617; 
Laughlin  v.  Hawley,  9  Colo.  170;  Cal- 
well  v.  Prindle,  19  W.  Va.  604;  Hamil- 
ton v.  Whitney,  19  Neb.  303. 

7.  Chapin  v.  Broder,  16  Cal.  403; 
Daniels  v.  Winslow,  4  Minn.  318. 

8.  Willis  v.  Smith,  66  Tex.31;  Hesse 
v.  Mann,  40  Wis.  560. 

But  it  has  been  said  that  the  docket 
cannot  be  aided  by  reference  to  the 
judgment  and  prior  proceedings.  In  re 
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judgment  is  a  lien  although  the  name  of  the  debtor  is  incorrectly 
spelled,  if  the  pronunciation  of  the  name  written  corresponds 
with  that  of  the  debtor  •}  but  not,  it  is  said,  where  it  is  docketed 
or  indexed  under  the  wrong  letter.8  The  docketing  of  a  judg- 
ment for  too  small  a  sum  may  be  corrected,  but  the  lien  for  the 
added  amount  will  not  affect  rights  acquired  by  third  persons 
before  the  correction  was  made  ;8  nor  will  the  docketing  of  a 
judgment  as  of  a  day  past  affect  such  rights.4    In  some  States 


Bovd,  4  Sawy.  (U.  S.)  262.  Compare 
Metz  v.  State  Bank,  7  Neb.  172;  Moore 
v.  Taylor,  1  Idaho  (U.  S.)  630. 

A  judgment  lien  is  effective  though 
the  judgment  was  docketed  upon  a  non- 
judiciaf day.  In  re  Worthington,  7  Biss. 
(U.S.)  4.S5- 

Error  In  Name. — A  judgment  against 
a  defendant  by  a  wrong  name  may  be 
docketed  under  the  right  name.  Beavan 
v.  Countess  Oxford,  3  Sm.  &  G.  11. 

The  priority  of  lien  to  which  a  judg- 
ment on  an  administrator's  bond  is  en- 
titled, over  a  mortgage  executed  after 
the  beginning  of  the  suit,  is  norkffected 
by  the  fact  that  the  clerk  had  so  mis- 
named the  parties  in  the  order  book 
and  dockets  that  they  would  not  indi- 
cate the  pendency  of  such  a  suit,  if  the 
mortgagor  was  not  misled  thereby. 
Day  v.  Worland,  92  Ind.  75. 

1.  Meyer  v.  Fegaly,  39  Pa.  St.  429. 

2.  Names  on  Docket. —  Heil  and  Lau- 
er's  Appeal,  40  Pa.  St.  453;  Buchan  v. 
Sumner.  2  Barb.  Ch.  (N.'  Y  )  165. 

A  docketing  against  " A.  Jones"  will 
charge  the  lands  of  Abel  Jones,  if  he 
writes  his  name  in  the  former  manner. 
Jones'  Estate,  27  Pa.  St.  336. 

The  addition  of  the  word  "junior"  is 
not  essential.  Bidwell  v.  Coleman,  1 1 
\Minn.  78. 

The  entry  of  "Green,  Wilson  and 
Mitchell,"  under  the  letter  "g"  has  been 
held  to  impart  no  notice  of  the  lien. 
Ridg way's  Appeal,  15  Pa.  St.  177.  See 
also  York  Bank's  Appeal,  36  Pa.  St. 
45S.  Compare  Hibberd  v.  Smith,  50 
Cal.511;  Hughes  v.  Lacock,  63  Miss. 
112. 

A  judgment  entered  and  indexed 
against  Ellen  Disney  is  not  notice  of  a 
lien  against  the  lands  of  Helen  Disney. 
Thomas  v.  Disney,  57  Iowa  58. 

The  omission  of  the  middle  letter  in 
a  name  was  held  fatal  to  the  lien  as 
against  a  subsequent  judgment  creditor. 
Hutchinson's  Appeal,  92  Pa.  St.  186. 

H  obtained  judgment  against  the 
mercantile  firm  of  J  &  W..  This  judge- 
ment was  enrolled  under  the  letter  "J," 


and  the  individual  names  of  the  firm 
were  there  set  out  also.  No  entry  of 
the  judgment  was  made  under  the  let- 
ter "W."  It  was  held  that  under  a 
provision  of  the  code  which  provided 
"that  all  final  judgments  should  be  en- 
rolled, by  entering  on  such  judgment 
roll  under  the  appropriate  letter  of  the 
alphabet,  the  names  of  each  and  every 
defendant,"  such  enrollment  was  bind- 
ing on  the  property  and  creditors  of 
and  purchasers  from  the  firm,  but  not 
upon  the  individual  property  of  W,  nor 
did  it  give  notice  to  creditors  of  or  pur- 
chasers from  him  individually.  Hughes 
v  Lacock,  63  Miss.  112. 

Where  a  partner  gave  a  judgment 
note  in  the  name  of  his  firm  for  money 
borrowed  by  the  firm,  on  which  judg- 
ment was-  entered  and  indexed  in  the 
firm  name  only,  and  subsequently  he 
confessed  judgment  in  the  name  of  the 
firm  to  himself  as  guardian  of  several 
minors,  the  latter  judgment  being  pro- 
perly indexed,  it  was  held  that  he,  as 

fuardian,  had  such  actual  notice  of  the 
rst  judgment  as  would  remedy  its  de- 
fective entry,  and  entitle  it  to  be  paid  in 
priority  of  the  judgment  confessed  to 
him  as  guardian.  Hamilton's  Appeal, 
103  Pa.  St.  368. 

A  fraudulent  grantee  cannot  object 
to  the  lien  of  a  judgment  because  there 
was  a  mistake  in  the  spelling.  Fuller 
v.  Nelson,  35  Minn.  213. 

3.  Hunt  v.  Grant,  19  Wend.  (N.  Y.) 
90. 

A  judgment  note  was  filed  of  record, 
and  a  confession  of  judgment  entered 
thereon.  Subsequently  the  parties  to 
the  note,  in  the  presence  of  the  pro- 
thonotary,  changed  the  terms  thereof 
on  the  record.  It  was  held  that  although 
this  was  an  improper  and  unjustifiable 
tampering  with  the  record,  it  would 
not,  in  the  absence  of  actual  fraud, 
postpone  the  judgment  to  the  liens  of 
subsequent  creditors.  Kimmel's  Ap- 
peal, 91  Pa.  St.  471. 

4.  Johnson  v.  Exchange  Bank,  33 
Gratt.  (Va.)  473. 
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the  judgment  lien  does  not  attach  until  an  execution  has  been 
issued*  or  levied.8 

(r)  Property  SubjecT'TO  LiEN.-^At  common  law,  a  judg- 
ment was  not  a  lien  on  merely  equitable  estates.3  Such  estates 
might  be  subjected  to  the  payment  of  a  judgment  by  proceed- 
ings in  equity.4  The  common  law  rule  has  been  abolished  in 
England  and  in  most  of  the  United  States.6  The  general  tend- 
ency of  statutes  is  to  extend  judgment  liens  to  any  and  all  in- 
terests whatever  in  real  estate  ;8  but  the  lien  does  not  attach  un- 
less the  debtor's  interest  is  in  the  real  estate  itself.7  It  does  not 
attach  to  personal  property.8    The  judgment  lien  attaches  to 

A  nunc  fro  tunc  judgment  does  not  upon  an  active  trust,  a  judgment  against 

create  a  lien  upon  the  debtor's  land  sold  him  is  not  a  lien  thereon;  but  by  filing 

prior  to  the  date  of  its  actual  rendition,  la  bill  in  equity  the  judgment  creditor 

even  though  the  verdict  on  which  it  is  may  obtain  a  lien  on  any  surplus  that 

rendered  may  have  been  returned  and  may  be  payable  to  the  debtor  out  oi 

recorded  prior  to  the  sale.    Miller  v.  the  proceeds  of  a  sale  of  the  lands. 

Wolf.  63  Iowa  233;  Eastham  v.  Sallis,  McFerran  v.  Davis,  70  Ga.  661;  Chau- 

60  Tex.  576.  tauqua  County  Bank  v.  White,  6  N.  Y. 

1.  Perl  ;ins  v .  Brierfield,  77  Ala.  403.  236;  s.  c,  57  Am.  Dec.  44;;  Clark  v. 

2.  Anderson  v.  Taylor, 6  Lea  (Tenn.)  Merriam,  83  Ind.  58;  Schroeder  v. 
3S2.  Gurney,  10  Hun  (N.  Y.)  418;  Free- 

3.  Jeffries  v.  Sherburn,  21  Ind.  112,  man's  Savings  etc.  Co.  v.  Earle,  no  U. 
Harrington  v.  Sharp,  1  G.  Greene  S.  710;  Brandies  i1.  Cochrane,  1 12  U.  S. 
(Iowa)  131;  s.  c,  48  Am.  Dec.  365;  344. 

Coombs  t>.  Jordan,  3  Bland  Ch.  (Md.)  5.  Freeman  on  Judg.  (3rd  ed.),  §  348; 

284;  s.  c,  22  Am.  Dec.  236;  Nessler  v.  Maxwell  v.  V  aught,  go  Ind.  136. 

Neher,  18  Neb.  649;  Jackson  r.  Chapin,  6.  The  lien  attaches  to  land  obtained 

c  Cow.  (N.  Y.)  4S5;  Dixon  v.  Dixon,  from  the  United  States,  where  the  right 

81  N.  Car.  323;  Bloomfield  v.  Humason,  to  a  patent  is  complete,  although  it  has 

11   Oreg.  229;  Morsell  v.  First  Nat.  not  been  issued.    Cavender  v.  Smith, 

Bank,  91  U.  S.  357;  Brandier  v.  Coch-  5  Iowa  157;  Rogers  v.  Brent,  5  Gilm. 

rane,  112  U.  S.  344;  Withnell  v.  Court-  (111.)  573;  Huntingdon  v.  Grantland,  33 

land  Wagon  Co.,  25  Fed.  Rep.  372.  Miss.  453;  Jackson  v.  Williams,  10  Ohio 

The  rule  was  the  same  though  the  69;  Landes  v.  Brant,  10  How.  (U.  S.) 

judgment  debtor  was  in  possession  of  348. 

the  property.    Vancleve  v.  Groves,  3  It  does  not  attach  to  a  pre-emption 

Green's  Ch.  (N.  J.)  330.  •  right  on  public  lands.    Harrington  v. 

In  the  absence  of  any  statute  creating  Sharp,  1  G.  Greene  (Iowa)  131;  s.c, 

a  different  rule,  the  common  law  rule  48  Am.  Dec.  365. 

still  applied  in  several  of  the  United  7.  Thomas  v.  Simpson,  3  Pa.  St.  69; 

States.    Powell  v.  Knox,  16  Ala.  364;  Morrow  v.  Brenizer,  2  Rawle  (Pa  ) 

Smith  v.  Ingles,  2  Oreg.  43.  185. 

4.  Unknown  Heirs  v.  Kimball,  4  Ind.  An  easement  consisting  of  a  right  of 
546;  s.  c,  58  Am.  Dec.  638;  Lee  v.  way  is  not  subject  to  a  judgment  lien. 
Stone,  5  G.  &  J.  (Md.)  1;  s.  c,  23  Am.  Western  Pa.  Rd.  v.  Johnston,  59  Pa. 
Dec.  589;  Michaux  t-  Brown,  10  Gratt.  St.  294.  Nor  is  the  mere  right  to  live 
(Va.)  612;  Haleys  v.  Williams,  1  Leigh  on  land  belonging  to  another.  Cal- 
(V«.)  140;  s.  c,  19  Am.  Dec.  743.  houn  v.  Jester,  1 1  Pa.  St.  474. 
Compare  Sullivan  t».  Leckie,  60  Iowa  At  common  law  the  lien  of  a  judg- 
326;  Nessler  v.  Neher,  18  Neb.  649;  ment  against  one  having  a  power  of 
Bloomfield  v.  Humason,  n  Oreg.  229.  appointment  with  the  estate  vested  in 

Pennsylvania. —For  want  of  a  court  him  until,  and  in  default  of,  appoint- 

of  chancery,  judgment  liens  attached  to  ment  was  liable  to  be  defeated  by  the 

both   legal   and   equitable  estates    in  execution  of  the  power,  even  though 

Pennsylvania.   Brownfield  v.  Mackey,  the  purchaser  had  actual  notice  of  the 

27  Pa.  St.  320;  Russell's  Appeal,  15  Pa.  judgment.    Brandies  v.  Cochrane,  112 

St.  319.  U.S.  344. 

Where  a  debtor  has  conveyed  lands  8.  But  an  execution  may  be  a  lien  on 
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fixtures  -,1  to  an  equity  of  redemption  ;*  to  an  estate  in  remain- 
der or  reversion  ;*  to  a  reservation  of  a  rent  charge  ;4  to  rents 
and  profits  in  the  hands  of  a  receives  in  a  proceeding  in  equity 
to  satisfy  a  judgment,5  but  not  to  rents  and  profits  generally.6 
It  has  been  frequently  held  that  a  judgment  is  not  a  lien  on 
lands  fraudulently  conveyed  by  the  debtor  to  defeat  the  claims 
of  creditors,7  and  this  seems  to  be  the  better  rule  where  the 
judgment  creditor  takes  no  steps  to  subject  the  land  to  the  satis- 
faction of  his  judgment.8  Formerly  a  judgment  lien  did  not 
attach  to  a  leasehold  estate,*  but  the  rule  has  been  changed  by 
statute  in  some  States.10  It  does  not  attach  to  property  exempt 
from  execution.11    The  lien  of  a  judgment  attaches  to  the  precise 


personal  property.  Dunham  v.  Cox, 
10  N.  J.  Eq.  437;  s.  c..  64  Am.  Dec.  460; 
Coombs  v.  Jordan,  3  Bland  (Md.)  284; 
s.  c,  22  Am.  Dec.  236;  Witmer's  Ap- 
peal, 4;  Pa.  St.  455:  s.  c,  84  Am.  Dec. 
505.  See  generally  Execution,  vol.  7, 
p.  117. 

1.  Railroad  Co.  v.  James,  6  Wall. 
(U.  S.)  750.  But  not  to  personal  prop- 
erty generally.  Kohn  v.  Myer,  19  S. 
Car.  190. 

2.  Cook  v.  Dillon,  9  Iowa  407;  s.  c, 
74  Am.  Dec.  354;  Julian  v.  Beal,  26 
Ind.  220;  Wilhelm  v.  Humphries,  97 
Ind.  520;  Taylor  v.  Cornelius,  60  Pa. 
St.  187.  Compare  Blair  v.  Chamber- 
lin,  39  III.  526;  Watson  v.  Reissig,  24 
III.  281. 

Surplus  from  Sale. — The  lien  of  a 
judgment  against  the  defendant  dock- 
eted before  a  sale  under  a  deed  of  trust 
or  decree  of  foreclosure  attaches  to  any 
surplus  arising  from  the  sale.  Cook  v. 
Dillon,  9  Iowa  407;  Denham  v.  Cor 
nell,  67  N.  Y.  562;  Sweet  v.  Jacocks,  6 
Pai.  (N  Y.)  '355;  s.  c,  31  Am.  Dec. 
252.  Compare  Pahlman  v.  Shumway, 
24  III.  127.  But  if  the  trustee  has  no 
knowledge  of  the  judgment  and  pays 
over  the  surplus  without  regard  to  it, 
he  is  relieved  from  responsibility.  Cook 
v.  Dillon,  9  Iowa  407;  8.  c,  74  Am. 
Dec-  354- 

The  lien  of  a  judgment  on  the 
debtor's  right  to  redeem  on  paying  a 
certain  sum  does  not  entitle  the  judg- 
ment creditor  to  demand  an  accounting 
for  rents  and  profits.  Wilhelm  v. 
Humphries,  97  Ind.  520;  Fifield  v.  Gor- 
ton, 15  III.  App.  458. 

8.  Williams  v.  Amory,  14  Mass.  20; 
Woodgate  v.  Fleet,  44  N.  Y.  1 ;  Brown 
v.  Gale,  5  N.  H.  416;  Den  v.  Hillman, 
2  Halst.  (N.  J.)  180;  Burton  v.  Smith, 
13  Pet.  (U.  S.)  462;  Humphreys  v. 
Humphreys,  1  Yeates  (Pa.)  427. 


4.  Hurst  v.  Sithgrow,  2  Yeates  (Pa.) 
24;  s.  c,  1  Am.  Dec.  326. 

5.  United  States  v.  Butler,  2  Blatchf. 
(U.  S.)  201. 

6.  Fifield  v.  Gorton,  15  111.  App.  458; 
Wilhelm  v.  Humphries,  97  Ind.  520. 

7.  Manhattan  Co.  v.  Evertson,  6  Pai. 
(N.  Y.)  465;  Mulford  v.  Peterson.  35 
N.  J.  L.  133;  Jacobv's  Appeal,  67  Pa. 
St.  435.  Compare  Slattery  v.  Jones,  96 
Mo.  216. 

8.  Freeman  on  Judg.  (3rd  ed,.),  §  350; 
Lyon  v.  Robbins,  46  111.  277:  Jackson  v. 
Holbrook,  36  Minn.  494;  Chautauqua 
County  Bank  v.  Risley,  19  N.  Y.  369; 
s.  c,  75  Am.  Dec.  347;  Dunham  v.  Cox, 
10  N.  J.  Eq.  437;  s.  c,  64  Am.  Dec.  460. 

The  judgment  creditor  may  obtain  a 
lien  by  the  levy  of  an  execution  on 
property  fraudulently  conveyed  by  the 
debtor.  See  Freeman  on  Executions, 
$  136,  and  cases  cited. 

If  land  held  under  a  fraudulent  con- 
veyance is  conveyed  to  an  innocent 
purchaser,  the  lien  of  a  judgment 
against  the  original  vendor  ceases. 
Wood  v.  Wright,  9  Biss.  (U.  S.)  365. 
See  also  Chautauqua  County  Bank  v. 
White,  6  N.  Y.  236;  s.  c,  57  Am.  Dec. 
442. 

9.  Vredenberg  v.  Morns,  1  John. 
Cas.  (N.  Y.)  223;  Merry  v.  Hallet,  2 
Cow.  (N.  Y.)  497. 

10.  First  Nat.  Bank  v.  Bennett,  40 
Iowa  537. 

11.  Homestead. — See  generally  Home- 
stead, vol.  9,  p.  464,  et  seq.  Hence  a 
homestead,  exempt  from  execution,  is 
not  subject  to  a  judgment  lien  and  may 
be  conveyed  or  encumbered  free  from 
all  judgment  liens.  Houghton  v.  Lee, 
50  Cal.  103;  Barrett  v.  Sims,  59  Cal. 
619;  Sullivan  v.  Hendrickson,  54  Cal. 
259;  McDonald  v.  Badger,  23  Cal.  400; 
Wiggins  r.  Chance,  54  III.  175;  Lamb 
v.  Shays,  14  Iowa  567;   Dumbald  v. 
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interest  of  the  debtor  in  real  estate,1  and  as  between  the  parties 
to  the  judgment,  at  least  the  lien  is  not  affected  by  the  fact  that 
the  evidence  of  the  debtor's  interest  has  not  been  registered  or 


Rowley,  113  Ind.353;  Monroe  v.  May, 
9  Kan.  475;  Morris  v.  Ward,  5  Kan. 
247;  Gapen  v.  Stephenson,  17  Kan.  617; 
Kendall  v.  Powers.  96  Mo.  142;  s.  c,  9 
Am  St.  Rep.  326;  Bunn  v.  Lindsay,  95 
Mo.  250;  s.  c,  6  Am.  St.  Rep.  48;  Simp- 
son x>.  Houston,  97  N.  Car.  344;  Ketch- 
in  v.  McCarley.  26  S.  Car.  1 ;  s.  c,  4 
Am.  St.  Rep.  674;  Black '  v.  Epperson, 
40  Tex.  162. 

But  if  the  relinquishment  of*  the 
homestead  claim  and  the  conveyance 
are  not  simultaneous,  the  lien  attaches. 
Marriner  v  Smith,  27  Cal.  649;  Ackley 
v.  Chamberlain,  16  Cal.  181;  s.c,  76  Am. 
Dec.  516;  Green  v.  Marks,  25  111. 
222. 

Under  the  statutes  of  some  States,  it 
has  been  held  that  the  owner  of  a 
homestead  waived  its  character  as  such 
at  the  moment  of  conveying  it  and  that 
it  passed  subject  to  the  lien  of  any  judg- 
ment then  existing.  Moore  v.  Granger, 
30  Ark.  574;  Jackson  v  Allen,  30  Ark. 
no;  Whitworth  v.  Lyons,  39  Miss. 
467;  Folsom  v.  Carli,  5  Minn.  335; 
Tillotson  v.  Millard,  7  Minn.  513; 
Eaton  v.  Ryan,  5  Neb.  47;  State  Bank 
v.  Carson,  4  Neb.  498;  Hoyt  v.  Howe, 
3  Wis.  752;  s.  c,  62  Am.  Dec.  705; 
Smith  tt.Brackett,  36  Barb.  (N.Y.)  571; 
Kellermanv.  Aultman,30  Fed.  Rep.  888. 

When  property  loses  Its  homestead 
character,  the  liens  of  prior  judgments 
attach  simultaneously',  and  the  judg- 
ment creditor  who  first  proceeds  to  en- 
force his  judgment  gains  priority.  Mc- 
Donald v.  CrandaH,  43  111.  231;  Bliss 
v .  Clark,  39  111.  596. 

A  judgment  Hen  is  not  divested  by 
the  subsequent  occupation  of  the  prem- 
ises as  a  homestead.  Elston  v.  Robin- 
son, 21  la.  531;  Bunn  v.  Lindsay, 
95  Mo.  250;  Gage  v.  Neblett,  57  Tex. 
374- 

But  a  head  of  a  family  without  a 
homestead  purchasing  a  piece  of  prop- 
erty within  the  homestead  limit  as  to 
quantity  and  value,  with  the  bona  fide 
purpose  and  intention  of  residing 
thereon  as  a  permanent  homestead,  but 
who  is  temporarily  prevented  from  oc- 
cupying the  same,  by  reason  of  the 
unexpired  term  of  a  tenant  thereon  ex- 
isting at  the  time  of  such  purchase,  or 
other  transient  cause,  and  who  does 
enter  and  reside  upon  the  same  within 
a  reasonable  time  and  without  unneces- 


sary delay,  and  continues  to  reside 
thereon,  will  take  the  same  free  of  the 
lien  of  a  judgment  existing  at  the  time 
of  such  purchase,  or  which  may  be 
rendered  previous  to  the  actual  occu- 
pancy or  residing  on  such  homestead. 
Hanlon  v.  Pollard,  17  Neb.  368. 

A  judgment  for  a  deficiency  dock- 
eted after  the  sale  of  a  homestead 
under  a  decree  of  foreclosure,  is  not  a 
lien  on  the  homestead.  Hershey  v. 
Dennis,  53  Cal.  77;  Martens  v.  Gilson, 
13  Nev.  489. 

The  excess  value  of  the  premises  oc- 
cupied as  a  homestead  by  a  judgment 
debtor  over  the  amount  allowed  by 
law  is  subject  to  the  judgment  lien. 
Moriarty  v.  Gait,  112  111.  373. 

A  purchaser  buying  a  homestead 
subject  to  a  judgment  lien  upon  it  for 
an  obligation  contracted  for  the  erec- 
tion of  improvements  thereon,  takes  the 
property  subject  to  such  lien,  and  if 
from  the  face  of  the  judgment  it  does 
not  appear  that  the  obligation  was  for 
improvements  on  the  premises,  he  must 
ascertain  from  the  judgment  creditor 
whether  it  was  for  such  improvements; 
otherwise  he  purchases  at  his  peril, 
Hurd  v.  Hixon,  27  Kan.  722. 

It  has  been  held  that  where,  upon  the 
death  of  a  judgment  debtor,  his  land 
loses  its  homestead  character,  the  judg- 
ment lien  continued  and  might  be 
enforced.  Rogers  v.  Kim&ey,  101  N. 
Car.  559. 

1.  Unknown  Heirs  v.  Kimball,  4 
Ind.  546;  s.  c,  58  Am.  Dec.  638;  Union 
Bank  v.  Maynard,  51  Mo.  548;  Berkley 
v.  Lamb,  8  Neb.  399;  Sandford  v.  Mc- 
Lean, 3  Pai.  (N.  Y.)  117;  s.  c,  23  Am. 
Dec.  773;  Morris  v.  Mowatt,  2  Pai. 
(N.  Y.)  586;  8.  c,  -22  Am.  Dec.  661; 
Ex  parte  Trenholm,  19  S.  Car.  126; 
Blankenship  v.  Douglass,  26  Tex.  225; 
8.  c,  82  Am.  Dec.  008;  In  re  Estes,  6 
Sawy.  (U.  S.)  459. 

Where  the  judgment  debtor  has  no 
real  -interest  in  the  land,  but  the  title 
passes  through  him  bs  a  mere  conduit, 
the  lien  does  not  attach.  Atkinson  v ; 
Hancock,  67  Iowa  452;  Cowardin  v. 
Anderson,  78  Va.  88;  Lamprey  v. 
Pike,  28  Fed.  Rep.  30. 

The  legal  title  to  real  estate  acquired 
subsequent  to  the  lease  by  a  lessor  own- 
ing the  equitable  title  at  the  date  of  the 
lease,  enures  to  the  benefit  of  the  lessee 
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recorded.1  A  judgment  against  a  part  owner  of  land  is  a  lien  on 
his  interest  therein,  subject  to  all  rights  and  equities  existing 
between  the  co-owners.*  A  judgment  against  a  trustee  person- 
ally is  not  a  lien  on  the  trust  estate;8  nor  is  a  judgment 
against  an  administrator  or  executor  a  lien  on  the  real  estate  of 
the  decedent.4  Where  by  statute  judgment  is  entered  against  a 
party  after  his  death,  it  is  a  lien  on  his  real  estate  in  the  hands  of 
his  heirs.6 

(d)  PRIORITY  of  Lien. — The  lien  is  subject  to  a  prior  equi- 
table lien  against  the  real  estate,0  provided  the  equitable  lien 
arises  from  the  giving  of  a  new  consideration.'  The  lien  of  a 
judgment  upon  a  husband's  real  estate  is  superior  to  the  wife's 


as  against  a  judgment  creditor  of  the 
lessor  whose  judgment  is  subsequent  to 
the  lease.  Skidmore  v.  Pittsburg  etc. 
Co.,  112  U.  S.  33. 

1.  Lathrop  v.  Brown,  23  Iowa  40; 
Richter  v.  Selin,  8  S.  &  R.  (Pa.)  425; 
Niantic  Bank  v.  Dennis,  37  111.  381; 
Logan  v .  Herbert,  30  La.  An.,  pt.  1, 
p.  727;  Calvert  v.  Roche,  59  Tex.  463. 

2.  Hoskins  v.  Johnson,  24  Ga.  625; 
Buchan  v.  Sumner,  2  Barb.  Ch.  (N. 
Y.)  165;  s.  c,  47  Am.  Dec.  305;  Meily 
v.  Wood,  71  Pa.  St.  488.  But  see  In  re 
Estes,  6  Sawy.  (U.  S.)  459. 

If  the  lands  of  a  cotenant  are  subject 
to  a  judgment  lien,  on  partition  the 
lien  will  attach  to  the  lands  set  off  to 
him,  or  if  the  land  is  sold,  to  the  pro- 
ceeds. Argyle  v.  Dwinel,  29  Me\  45; 
Williard  v.  Williard,  56  Pa.  St.  127; 
Garvin  v.  Garvin,  1  S.  Car.  55;  Pol- 
hemus  v.  Emson,  27  N.  J.  Eq.  190; 
Eldridge  v.  Post.  20  Fla.  579. 

3.  Hays  v.  Reger,  102  Ind.  524; 
Holmdel  etc.  Co.  v.  Conover,  34  N.  J. 
Eq.  364;  Huntt  v.  Townshend,  31  Md. 
336.  A  judgment  confessed  by  an  ad- 
ministrator de  bonis  non  was  held  no 
lien  upon  the  lands  of  the  intestate. 
Custer  v.  Custer,  17  W.  Va.  113. 

Trustee. — A  trustee  who,  without  the 
knowledge  of  his  cestui  que  trust,  pur- 
chases real  estate,  taking  the  title  in  his 
own  name,  and  pays  part  of  the  consid- 
eration, with  trust  funds  in  his  hands, 
and  gives  his  own  note  and  mort- 
gage for  the  remainder,  has  an  interest 
in  the  real  estate  upon  which  a  judg- 
ment against  him  will  become  a  lien. 
Martin  v.  Baldwin,  30  Minn.  537. 

Officers  of  Corporations. — Lands  were 
bought  and  .paid  for  by  a  corporation, 
but  the  deed,  by  mistake,  was  drawn  in 
the  individual  name  of  its  treasurer  as 
grantee.  The  corporation,  however, 
openly  used  and  occupied  the  premises 


thereafter.  It  was  held  that  personal 
judgments  against  the  treasurer  were 
not  liens  on  the  premises,  and  that  the 
corporation  was  entitled  to  relief  against 
the  purchaser  at  sheriff's  sale,  under 
such  judgments,  notice  of  the  corpora- 
tion's rights  having  been  given  at  the 
sale,  and  that  the  corporation  was  not 
estopped  by  bidding  at  such  sale, 
Holmdel  etc.  Co.  v.  Conover,  34  N.  J. 
Eq.  364. 

4.  Laidley  v.  Kline,  8  W.  Va.  218; 
Woodyard  v.  Polsley.  14  W.  Va.  21 11; 
Custer  v.  Custer,  17  W.  Va.  113;  Tread- 
well  v.  Herndon,  41  Miss.  38;  Stone  v. 
Wood,  16  111.  177;  Cook  v.  Ryan,  29 
Hun  (N.  Y.)  249. 

5.  Saunders  v.  McGowran,  12  M.  St 
W.  221;  s.  c,  1  Dowl.&  L.  405.  Corn- 
fare  Estate  of  Page,  50  Cal.  40.  See 
also  Whitney  v.  Burd,  29  Minn. 
203-  - 

6.  Doswell  v.  Adler,  28  Ark.  83;  Cos- 
ter v.  Georgia  Bank,  24  Ala.  37; 
Churchill  v.  Morse,  23  Iowa  229;  Lum- 
bard  v.  Abbey,  73  111.  177;  Wells  v. 
Benton,  108  Ind.  585;  Wharton  v. 
Wilson,  60  Ind.  591;  Hays  v.  Reger, 
102  Ind.  524;  Holden  v.  Garrett,  23 
Kan.  98;  Coombs  v.  Jordan,  3  Bland's 
Ch.  (Md.)  284;  s.  c,  22  Am.  Dec.  236; 
Uhl  v.  May,  5  Neb.  157;  Filley  v.  Dun- 
can, 1  Neb.  134;  s.  c,  93  Am.  Dec.  337; 
Walke  v.  Moody,  65  N.  Car.  599;  Tall- 
man  v.  Farley,  1  Barb.  (N.  Y.)  280; 
Morris  v.  Mowatt,  2  Pai.  (N.  Y.)  586; 
6.  c,  22  Am.  Dec.  661;  Frazer  v. 
Thatcher,  49  Tex.  26;  Blankenship  v. 
Douglass,  26  Tex.  225;  s.  c,  82  Am. 
Dec.  608;  Floyd  v.  Harding,  2S  Gratt. 
(Va.)40i;  Powell  v.  Bell,  81  Va.  222; 
Goodell  v.  Blumer,  4.1  Wis.  436;  Baker 
v.  Morton,  12  Wall.  (U.  S.)  150;  Brown 
v.  Pierce,  7  Wall.  (U.  S.)  205;  Burgh  v. 
Francis,  3  Swanst.  536. 

7.  Dwight  v.  Newell,  3  N.  Y.  185. 
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dower  interest,  if  it  was  rendered  before  marriage,1  but  subject 
to  her  dower  interest  if  it  was  rendered  after  marriage.*  A 
judgment  rendered  against  a  husband  after  his  violation  of  his 
marital  obligations  is  not  a  lien  on  the  property  of  the  wife  who 
has  procured  a  decree  of  separation.3  The  equitable  lien  of  a 
valid  unrecorded  deed  or  mortgage  is  generally  regarded  as  su- 
perior to  the  lien  of  a  judgment  subsequently  rendered  ;4  but 
under  the  registry  laws  of  some  States  a  contrary  rule  prevails,5 
if  the  judgment  creditor  had  no  actual  notice  of  the  existence6  of 
the  deed  or  mortgage  when  the  lien  of  his  judgment  attached. 
The  lien  of  a  judgment  is  not  affected  by  the  subsequent  making 
of  a  conveyance  or  mortgage  by  the  debtor ;'  nor  by  his  making 

1.  Eiceman  v.  Finch,  79  Ind.  511;  208;  Byers  v.  Engles,  16  Ark.  543. 

Queen  Anne's  County  v.  Pratt,  10  Md.  Compare  De  VendeTl  v.  Hamilton,  27 

5;  Brown  v.  Williams,  31  Me.  403;  Bis-  Ala.  156. 

land  v.  Hewett,  11  S.&  M.  (Miss  )  164;  Where  the  judgment  creditor  is  the 

Sandford  v.  McClean,  3  Pai.  (N.  Y.)  purchaser  at  a  sale  under  his  judgment, 

117;  s.  c,  23  Am.  Dec.  773;  Davidson  he  takes  the  property  subject  to  equi- 

Frew,  3  Dev.  (N.  Car.)  3;  s.  c,  Am.  table  liens  attaching  before  the  judg- 

Dec.  708.  ment  lien,  even  though  he  had  no  notice 

I.  Gove  v.  Cather,  23  111.  634;  Pifer  thereof.    Freeman  on  Judg.  (3rd  ed.),  § 

v.  Ward,  8  Blackf.  (Ind.)  252;  Gould  v.  366*.    Compare  Gower  v.  Doheney,  33 

Luckett,  47  Miss.  116;  Coombs  v.  Jor-  Iowa  36. 

dan,  3  Bland  (Md.)  284;  s.  c,  22  Am.  5.  Eldridge  v.  Post,  20  Fla.  579;  Gin- 
Dec.  236.  teau  v.  Wisely,  47  111.  433;  Andrews  v. 

The  lien  of  a  judgment  entered  on  Mathews,  59  Ga.  466;  Dutton  v,  Mc- 

thc  day  of  marriage  is  subordinate  to  Reynolds,  31  Minn.  66;  Cavanaugh  v. 

the  wife's  claim  of  dower.    Ingram  v.  Peterson,  47  Tex.  198;  Firebaugh  v. 

Morris, 4  Harr.  (Del.)  in.  Ward,  51  Tex.  409;  Calvert  v.  Roche, 

3.  Freeman  on  Judg.  (3rd  ed.),  $  361.  59  Tex.  463;  Young  v.  Devries,  31  Gratt. 
But  a  bona  fide  purchaser  without  (Va.)  304;  Anderson  v.  Wagle,  12  W. 
notice  at  a  sale  made  before  filing  the  Va.  98;  Mississippi  Valley  Co.  v.  Chi- 
bill  of  separation  is  protected  against  cago  etc.  R.,  58  Miss.  846;  Heirmann  v. 
the  enforcement  of  the  wife's  claims.  Sticklin,  60  Miss.  234;  Metropolitan 
Sackett  v.  Giles,  3  Barb.  Ch.  (N.  Y.)  Bank  v.  Hitz,  1  Mackey  (D.  C.)  in. 
204;  Van  Duzer  v.  Van  Duzer,  6  Pai.  6.  See  Savings  Bank  v.  Hollenbeck, 
(N.  Y.)  366.  29  Minn.  322. 

4.  Apperson  v.  Burgett,  33  Ark.  328;  Notice,  at  the  time  of  the  levy  of  ex- 
Seevers  v.  Delashmutt,  11  Iowa  174;  ecution  and  sale,  of  an  unrecorded  deed 
Wilcoxson  v.  Miller,  49  Cal.  193;  or  mortgage  will  avail  nothing  as 
Schroeder  v.  Guernsey,  73  N.  Y.  430;  against  the  force  of  the  lien.  Columbus 
Larimer's  Appeal,  22  Pa.  St.  41;  Hamp-  Buggy  Co.  v.  Graves,  108  111.  459. 

ton  v.  Levy,  1  M'Cord  Ch.  (S.  Car.)  It  has  been  said  that  where  there  is 

107.    See  also  Sigworth  v.  Meriam,  66  no  fraud  shown,  the  fact  that  a  judg- 

Iowa  477.  ment  creditor  knew  that  a  mortgage 

But  a  purchaser  at  a  sale  under  a  was  intended  and  being  prepared,  will 

judgment  is  protected  against  claims  of  not  deprive  him  of  the  right  which  a 

which  he  has  neither  actual  nor  con-  creditor  has  to  secure  a  just  debt  by 

structive  notice.    Cooper  v.  Blakey,  10  greater  vigilance  and  promptness.  But 

Ga.  263;  Den  v.  Richman,  1  Green  (N.  if  a  judgment  creditor  have  notice  of 

J.)  43;  Jackson  v.  Chamberlain,  8  Wend,  the  execution  of  a  prior  unregistered 

(N.  Y.)  625;  Paine  v.  Mooreland,  15  mortgage,  it  is  of  the  same  effect,  as  to 

Ohio  435;  Morrison  v.  Funk,  23  Pa.  St.  him,  as  if  it  were  registered.    Morris  v. 

421;  Ayres  v.  Duprey,  27  Tex.  605;  White,  36  N.  J.  Eq.  324. 

Ehle  v.  Brown,  31  Wis.  414.    If  the  T.  Cohn  v.  Hoffman,  ^o  Ark.  108; 

purchaser  has  such  notice,  he  takes  sub-  Harden  v.  Goppinger,  67  Iowa  106; 

ject  to  the  claim.    Valentine  v.  Have-  Deeker  v.  Gilbert,  80  Ind.  107;  Brooke 

ner,  20  Mo.  133;  Hoy  v.  Allen,  27  Iowa  v.  Sprague,  99  Ind.  169;  Agricultural 
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or  accepting  a  lease  ;*  nor  by  a  sale  of  the  property  under  a 

Bank  v.  Pallen,  8  S.  &  M.  (Miss.)  357; 
s.  c,  47  Am.  Dec.  92;  Dengler  v.  Kieh- 
nor,  13  Pa.  St.  38;  s.  c,  53  Am.  Dec. 
441;  Gump's  Estate,  3  Phila.  (Pa.)  495; 
Rodgers  v.  McCluer,  4  Gratt.  (Va.)  81; 
s.  c,  47  Am.  Deo.715;  Gordon  v.  Rixe_y, 
76  Va.  694;  Lee  v.  Swepson,  76  Va. 


173;  Morris  r.  Mowatt,  2  Pai.  (N.  Y.) 
586;  s.  c,  22  Am.  Dec.  661;  Gallaugher 
v.  Hebrew  Congregation,  35  La.  An. 
829.    But  see  Prater  v.  Cox,  68  Ga.  706. 

A  purchaser  at  a  sheriff's  sale  upon 
execution  to  satisfy  the  judgment  takes 
title  as  against  a  vendee  of  the  judg- 
ment debtor  under  a  conveyance  made 
after  the  lien  attached,  where  it  does 
not  appear  that  the  debtor  had  other 
property  which  should  have  been  first 
exhausted.  Brooker  v.  Sprague,  99  Ind. 
169;  Duncan  v.  Custard,  24  W.  Va.  730. 

But  where  a  judgment  is  a  lien  upon 
several  parcels  of  land  which  have  been 
sold  subsequently  to  several  persons  at 
different  times,  a  court  of  equity  will 
direct  its  sale  in  the  inverse  order  of  its 
alienation.  Middletown  Bank  v.  Trus- 
tees, 5  Del,  Ch.  596;  Merritt  v.  Richey, 
97  Ind.  236;  Brengle  v.  Richardson,  78 
Va.  406. 

But  where  several  lots  of  land  are 
sold  on  the  same  day,  on  the  same 
terms,  to  several  parties,  all  of  whom 
are  immediately  put  in  possession  under 
the  same  agreement,  as  to  the  deeds 
conveying  the  lots,  and  the  trust  deeds 
to  secure  the  purchase  money — al- 
though the  deeds  conveying  them  are 
really  delivered  and  recorded  at  differ- 
ent times — each  lot  must  bear  its  pro- 
portion, according  to  their  relative 
values  on  the  day  of  sale.  Harmon  v. 
Oberdorfer,  33  Gratt.  (Va.)  497. 

A  purchaser  of  real  estate  must  take 
notice  of  judgment  liens,  and  if,  in 
actual  ignorance  thereof,  he  purchases 
and  makes  valuable  improvements,  he 
cannot,  by  paying  upon  the  judgment 
the  value  ot  the  property  without  the 
improvements,  release  the  property 
from  the  lien  of  the  judgment  if  not 
fully  paid.   Taylor  v.  Morgan,  86  Ind. 

Where  properties  subject  to  a  com- 
mon encumbrance  are  successively 
alienated,  the  holder  of  the  incumbrance 
may,  upon  the  sale  of  any  one  of  them, 
release  the  same  from  the  lien  of  the  en- 
cumbrance, without  thereby  releasing 
those  previously  conveyed,  even  though 
he  may  have  notice  of  such  prior  alien- 
ations, unless,  indeed,  he  has  received  a 


distinct  notice  from  the  prior  vendees, 
cautioning  him  against  doing  anything 
by  which  their  rights  may  be  dimin- 
ished. Snyder  v.  Crawford,  98  Pa.  St. 
414. 

If  the  owner  of  a  tract  of  land  exe- 
cutes a  deed  of  trust,  conveying  his  land 
to  a  trustee  to  secure  certain  debts,  and 
afterwards  a  judgment  is  rendered 
against  him,  which  is  duly  docketed, 
and  he  then  makes  a  contract  with  a 
third  party  to  advance  for  him  the 
amount  secured  by  the  deed  of  trust, 
and  to  secure  such  advance  mortgages 
this  land  to  the  person  advancing  the 
money  for  him,  and  such  mortgagee 
pays  off  the  debts  secured  by  the  deed 
of  trust,  it  would  be  a  complete  satisfac- 
tion of  these  debts  both  in  law  and 
equity;  the  deed,  of  trust  becomes 
wholly  inoperative,  and  the  mortgagee 
cannot  be  subrogated  to  the  rights  of 
the  cestui  que  trust  and  have  the  deed 
of  trust  kept  alive  for  his  benefit,  thus 
securing  priority  over  the  judgment 
debtor.  Hoffman  v.  Ryan,  21  W.  Va. 
-MS- 

If  land  has  been  conveyed  to  a  trus- 
tee and  by  him  conveyed  to  another  in 
discharge  of  the  trust,  the  Mtle  of  the 
grantee  is  superior  to  the  claim  of  a 
purchaser  at  a  sale  upon  execution  on 
a  judgment  taken  against  the  grantor 
in  the  trust  deed,  after  the  execution  of 
that  det  u,  but  before  the  conveyance  by 
the  trustee.  Clark  v.  Merriam,  83 
Ind.  58. 

A  purchaser  of  land  subject  to  a 
judgment  lien  of  which  he  had  notice  is 
not  entitled  to  the  benefit  of  the  occu- 
pying claimant  act  against  a  purchaser 
at  a  sale  under  the  judgment.  Rounsa- 
ville  v.  Hazen,  39  Kan.  610. 

The  lien  does  not  attach  to  lands 
which  have  been  conveyed  with  the 
-  consent  of  the  judgment  creditor. 
Sharpe  v.  Davis,  76  Ind.  17. 

Bankruptcy. — The  bankruptcy  of  a 
judgment  debtor,  who  had  vears*  before 
his  bankruptcy  conveyed  his  interest  in 
land  to  which  the  lien  of  a  judgment 
of  the  district  court  of  the  State  at- 
tached, and  whose  schedule  of  assets 
showed  no  claim  thereto,  presented  no 
obstacle  to  the  enforcement  of  the  judg- 
ment lien  against  one  holding  the  land 
subject  to  it.  Bassett  v.  Proetzel,  53 
Tex.  569. 

1.  Hence  the  purchaser  at  a  sale  un- 
der a  lien  existing  at  the  time  of  the  ac- 
ceptance of  a  lease  by  the  defendant 
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junior  judgment.1  A  sale  under  a  judgment  relates  back  to  the 
time  the  lien  attached  and  transfers  all  interest  in  the  property 
that  the  judgment  debtor  then  possessed.*  A  judgment  against 
a  vendor  of  real  estate  is  a  lien  to  the  extent  of  any  remaining 
interest  he  may  have  therein  at  the  time  the  judgment  is  dock- 
eted ;3  but  the  vendee  will  be  protected  to  the  extent  of  any  pay- . 
ments  he  may  make  to  the  vendor,4  while  he  has  no  actual  no- 
tice5 of  the  existence  of  the  judgment.  A  judgment  against  a 
vendor  who  has  received  full  payment  for  the  property  is  a  lien 
on  the  legal  title  only*  A  vendee  under  a  valid  contract  of  pur- 
chase has  an  interest  in  the  property  that  will  be  protected 
against  subsequent  judgment  liens,  although  he  has  paid  no  part 
of  the  purchase  money.'  The  lien  of  a  judgment  against  a  ven- 
dee under  a  contract  of  purchase  extends  to  the  whole  estate 


may  dispute  the  lessor's  title.  Tinney 
v.  Woolston,  41  111.  21c. 

L  Littlefield  v.  Nichols,  42  Cat.  372; 
Lathrop  v.  Brown,  23  la.  40;  Shotwell 
v.  Murray,  1  Johns.  Ch.  (N.  Y.)  512; 
Rankin  v.  Scott,  12  Wheat.  (U.  S.)  177. 

The  money  derived  from  a  sale  "under 
a  junior  judgment  should  not  be  ap- 
plied to  the  satisfaction  of  prior  liens. 
Bruce  v.  Vogel.  38  Mo.  100.  Compare 
Jones  v.  Wright,  60  Ga.  364;  Union- 
town  etc.  Association's  Appeal,  92  Pa. 
St.  200. 

In  some  States  a  sale  by  the  sherift 
under  a  junior  judgment  of  the  State 
court  divests  the  liens  of  senior  judg- 
ments upon  the  property  sot.spld,  of 
both  State  and  United  States  courts. 
Trumbo  v.  Cumming,  20  S.  Car.  334. 

S.  Union  Bank  v.  Maynard,  51  Mo. 
S4»- 

3.  Kinports  v.  Boynton,  120  Pa.  St. 
306;  Brown  v.  Hardee,  75  Ga.  457.  A 
purchaser  under  the  judgment  is  enti- 
tled to  the  money  remaining  unpaid  to 
the  vendor.  Courtnay  r.  Parker,  16 
Neb.  31  x. 

4.  Mover  v.  Hinman,  13  N.  Y.  180; 
Filley  v.  Duncan,  1  Neb.  134;  Ilamp- 
son  v.  Edelen.  2  Harr.  &  J.  (Md.)  64;  ». 
c,  3  Am.  Dec.  530. 

But  it  has  been  held  that  when  the 
purchaser,  the  contract  being  still  un- 
performed on  his  part,  assumes,  subse- 
quent to  the  docketing  of  the  judgment, 
to  acquire  from  the  judgment  debtor 
new  or  additional  rights  in  the  land, 
not  by  a  performance  of  his  contract, 
but  by  a  modification  of  its  terms  or  by 
a  new  contract,  he  does  so  with  con- 
structive notice  of  the  judgment  lien, 
and  subject  to  the  superior  rights  of  the 
creditor.  Coolbaugh  v.  Roemer.  30 
Minn.  424. 


5.  It  is  otherwise  if  he  has  such  ac- 
tual notice.  Lefferson  v.  Dallas,  20 
Ohio  St.  68;  Prater  v.  Cox,  64  Ga. 
706. 

6.  Peck  v.  Williams,  113  Ind.  256; 
Thomas  v.  Kennedy,  24  Iowa  307; 
Lounsbury  v.  Purdy,  11  Barb.  (N.  Y.) 
490;  Manly  v.  Hunt,  1  O.  257;  McMul- 
len  v.  Wenner,  16  S.  &  R.  (Pa.)  18;  s. 
c,  16  Am.  Dec.  543;  Whitnell  v.  Court - 
land  Wagon  Co.,  25  Fed.  Rep.  372.  It 
has  even  been  held  no  lien  where  part 


of  the  purchase  money  evidenced  h 
notes  w 
N.  Car.  240 


notes  was  unpaid.    Moore  v.  Byers 


7 
.  65 


7.  Hampson  v.  Edelen,  2  Harr.  &  J. 
(Md.)  64;  s.  c,  3  Am.  Dec:  530;  Keir- 
sted,  v.  Avery,  4  Pai.  (N.  Y.)  9;  Lane 
v.  Ludlow,  2  Paine  (U.  S.)  591;  Snyder 
v.  Martin,  17  W.  Va.  276;  s.  c,  41  Am. 
Rep.  670;  Coolbaugh  v.  Roeiner,  30 
Minn.  424. 

A  conveyance  with  covenant  of  title, 
made  by  a  grantor  who  has  a  bond  for 
a  deed  and  before  he  obtains  the  legal 
title,  vests  the  legal  title  in  the  grantee 
eo  instanti  when  the  grantor  obtains  it 
and  there  is  no  space  of  time  in  which 
the  lien  of  a  judgment  obtained  against 
the  grantor  after  the  conveyance  was 
made  can  attach  against  the  land. 
Lamprey  v.  Pike,  28  Fed.  Rep.  30;  At- 
kinson v,  Hancock,  67  Iowa  452. 

But  a  vendee  having  acquired  posses- 
sion of  land  under  a  parol  sale  cannot 
set  up  against  the  rights  of  a  judgment 
creditor  of  the  vendor  a  title  acquired 
by  a  deed  executed  after  the  enrollment 
of  the  judgment,  though  made  in  pur- 
suance of  the  parol  sale.  The  rights  of 
the  judgment  creditor  attach  with  the 
inception  of  the  lien,  and  cannot  be 
varied  by  any  subsequent  conveyance 
which  the  debtor  could  not  have  been 
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upon  the  making  of  a  conveyance.1  Where  a  deed  or  mortgage 
which,  by  mistake,  has  been  made  to  convey  the  wrong  land  is 
reformed,  the  vendee  takes  the  land  intended  to  be  conveyed  free 
from  the  lien  of  a  judgment  rendered  against  the  vendor  after 
the  making  of  the  original  deed  or  mortgage.*  A  judgment  lien 
attaches  to  real  estate  subsequently  acquired  by  the  debtor.8 

All  judgments  in  force  at  the  time  a  debtor  acquires  real  es- 
tate are  equal  liens  thereon.4  . 

The  lien  of  a  judgment  entered  against  a  vendee  on  the  day 
that  the  conveyance  is  made  for  the  purpose  of  securing  the 
payment  of  purchase  money  is  superior  to  any  other  lien  upon 
the  property  of  the  vendee.6  And,  generally,  the  lien  of  any 
instrument  given  to  secure  the  payment  of  purchase  money  is 
superior  to  a  previous  judgment  lien.6  The  lien  of  a  mortgage 
given  by  the  vendee  of  real  estate  to  the  vendor  on  the  day  that 
the  original  conveyance  was  made  is  subject  to  the  lien  of  a 
prior  judgment  if  the  mortgage  was  given  for  any  other  purpose 
than  to  secure  the  payment  of  the  purchase  money.7 


compelled  by  a  court  of  chancery  to 
make.    Niles  v.  Davis,  60  Miss.  750. 

1.  Episcopal  Academy  t>.  Frieze,  2 
Watts  (Pa.)  16;  Stephens'  Appeal,  8 
W.  &  S.  (Pa.)  186;  Carkhuff  v.  Ander- 
son, 3  Binn.  (Pa.)  4.  Compare  Evans 
v.  Feeny,  81  Ind.  532.  See  also  Hollida 
v.  Snoop,  4  Md.  465;  s.  c,  59  Am.  Dec. 
88. 

The  lien  of  a  judgment  against  a 
vendee  is  not  displaced  by  a  decree 
setting  aside  the  sale  where  the  judg- 
ment creditor  is  not  a  party  to  the  de- 
cree.   Stevens  v.  Sellars,  59  Ga.  540. 

3.  Swarts  v.  Stees,  2  Kan.  236; 
Gouverneur  v.  Titus,  6  Pai.  (N.  V.) 
347- 

3.  Dickson  v.  Hynes,  36  La.  An. 
684;  Steele  v.  Taylor,  1  Minn.  274; 
Leonard  v.  White  Cloud  Ferry  Co., 
1 1  Neb.  340;  Colt  v.  Du  Bois,  7  Neb. 
391;  Barron  v.  Thompson,  54  Tex.  235; 
Handly  v.  Sydenstricker,  4  W.  Va. 
605;  McClung  v.  Beirne,  10  Leigh 
(Va.)  394;  s.  c,  34  Am.  Dec.  739. 
Compare  Water's  Appeal,  3^  Pa.  St. 
523;  Noblet  v.  St.  John,  29  Minn.  180; 
Filley  v.  Duncan,  1  Neb.  134.  See 
Future  Acquired  Property,  vol.  8, 
p.  988. 

4.  Michaels  v.  Boyd,  1  Ind.  259; 
Cayce  v.  Stovall,  50  Miss.  396;  Moody 
v.  Harper,  25  Miss.  484;  Relfe  v.  Mc- 
Comb,  2  Head  (Tenn.)  665;  Davis  v. 
Benton,  2  Sneed  (Tenn.)  665;  Barth  v. 
Makeever,  4  Biss.  (U.  S.)  206.  Corn- 
fare  Creighton  v.  Leeds,  9  Oreg.  215. 

5.  Stoner  v.  Neff,  so  Pa.  St.  260. 

A  purchaser  under  a  judgment  for 


purchase  money  takes  the  land  free 
from  the  vendor's  lien.  Ziegler's  Appeal, 
69  Pa.  St.  471;  Vierhellers  Appeal,  24 
Pa.  St.  106;  s.  c,  62  Am.  Dec.  365. 

Where,  upon  promissory  notes  given 
for  the  purchase  money  of  land  and  se- 
cured by  an  express  lien  or  equitable 
mortgage  in  the  deed  of  conveyance, 
several  judgments  are  rendered,  in  fa- 
vor of  two  different  holders  of  such 
notes  against  the  maker,  each  of  the 
judgments  is  entitled  to  share  in  the 
proceeds  of  the  land,  even  though  one 
may  have  been  recovered  and  enrolled 
before  the  other.  Aaron  v.  Warner,  62 
Miss.  370. 

6.  Parsons  v.  Hoyt,  24  Iowa  154; 
Christie  v.  Hale,  46  111.  117;  Bradley  r. 
Bryan,  43  N.  J.  Eq.  396;  Cakes'  Appeal, 
23  Pa.  St.  186;  Jacobs'  Appeal,  23  Pa. 
St.  477;  Snyder's  Appeal,  91  Pa.  St. 
477;  Cowardin  v.  Anderson,  7S  Va.  88. 
Compare  Curtis  v.  Root,  28  111.  367; 
Hamilton  v.  State  Bank.  39  La.  An.  932. 

But  it  was  held  that  the  lien  of  a 
judgment  takes  precedence  of  a  prior 
vendor's  lien,  where  the  judgment  is 
taken  without  notice,  actual  or  con- 
structive, of  the  vendor's  lien.  Cutler 
v.  Ammon,  65  Iowa  28. 

And  where  a  judgment  creditor  has 
advanced  his  money  on  the  faith  of  an 
apparently  unencumbered  title,  the  lien 
of  his  judgment  is  preferred  to  the 
secret,  unrecorded  lien  of  the  vendor. 
Hullett  v.  Whipple,  58  Barb.  (N.  Y.) 
224. 

7.  Root  v.  Curtis,  38  111.  192.  See 
Utley  v.  Jones,  92  N.  Car.  261. 
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The  lien  of  a  judgment  taken  to  secure  advances  to  be  made  or 
a  liability  to  be  incurred  by  the  judgment  creditor  is  superior  to 
the  lien  of  a  junior  judgment,  though  docketed  before  such  ad- 
vances were  made  or  liability  was  incurred.1  The  lien  of  such  a 
judgment  is  also  superior  to  the  lien  of  a  mortgage  subsequently 
given  by  the  judgment  debtor  if,  at  the  time  advances  were  made 
or  liability  was  incurred,  the  judgment  creditor  had  no  actual  no- 
tice of  the  existence  of  the  mortgage.*  It  has  been  held  that 
the  judgment  in  proceedings  to  foreclose  a  mortgage  extinguishes 
the  mortgage  lien,3  but  other  authorities  sustain  a  contrary  doc- 
trine.4 

At  common  law,  all  judgments  were  considered  as  entered  of 
the  first  day  of  the  term  and  the  liens  of  judgments  rendered 
during  the  same  term  were  therefore  equal.5  A  contrary  doc- 
trine now  obtains,  generally,6  and  judgment  liens  take  precedence 


1.  Norton  v.  Whiting,  i  Pai.  (N.  Y.) 
578. 

S.  Truscott  v.  King,  6  Barb.  (N.  Y.) 
346- 

But  a  judgment  entered  on  a  bond 
-conditioned  that  the  obligor  will  pay  to 
the  obligee  the  sum  of  all  notes,  checks, 
drafts  and  obligations  of  every  kind  or 
nature  which  B  has  Incurred  or  as- 
sumed, or  may  hereafter  incur  or  as- 
sume, to  a  certain  bank,  was  held  lien 
for  future  advances  as  against  interven- 
ing encumbrances  only  from  the  date 
■of  such  future  advances,  and  not  from 
the  date  of  the  judgment.  Kerr's  Ap- 
peal, 92  Pa.  St.  236. 

So  of  an  unrecorded  vendor'6  lien. 
Hullett  v.  Whipple,  58  Barb.  (X.  Y.) 
224. 

The  lien  of  a  judgment  for  future  ad- 
vances was  held  superior  to  a  mechan- 
ics' lien  fpr  materials  furnished  for  the 
erection  of  a  building  after  judgment 
was  entered.  Robinson  v.  Real  Estate 
etc.  Co.,  55  Md.  105. 

3.  From  which  the  conclusion  was 
drawn  that  during  the  time  intervening 
between  the  enrollment  and  docketing 
■of  the  decree  of  foreclosure  there  was 
no  lien  whatever.  People  v.  Beebe,  1 
Barb.  (X.  Y.)  379;  Gage  v.  Brewster, 
31  N.  Y.  226;  Johnson  v.  Exchange 
Bank,  33  Gratt.  (Va.)  473.  Compare 
McCall  v.  Lenox,  9  S.  &  R.  (Pa.)  310; 
De  Witt's  Appeal,  76  Pa.  St.  283. 

4.  But  that  the  land  might  be  sub- 
jected to  the  payment  of  the  judgment 
at  any  time  during  the  existence  of  the 
mortgage  lien.  Riley  v.  McCord,  21 
Mo.  285;  Evansville  Gas  Light  Co.  v. 
State,  73  Ind.  219;  s.  c,  38  Am.  Dec. 
129.  See  also  Priest  v.  Wheelock,  58 


111.  114;  Barnard  v.  Onderdonk,  98  X. 
Y.  158. 

In  Iowa,  the  lien  of  a  mortgage  con- 
tinues until  the  judgment  of  foreclo- 
sure is  satisfied  or  barred  by  the  Statute 
of  Limitations.  Stahl  v.  Roost,  34 
Iowa  476;  Hendershott  v.  Ping,  24 
Iowa  134. 

Deficiency. — The  statutory  judgment 
for  any  deficiency  is  not  a  lien  till  the 
amount  is  ascertained  and  the  judgment 
docketed.  Winston  v.  Browning,  61  Ala. 
80;  Hershey  v.  Dennis,  53  Cal.  77;  Bell 
v.  Gilmore,  25  N.  J.  Eq.  104;  Culver  v. 
Rogers,  28  CaJ.  520;  Hays  v.  Miller,  1 
Wash.Ter.  143;  Weil  v. Howard,  4  Xev. 
384- 

A  personal  judgment  in  an  action  to 
foreclose  a  mortgage  is  a  lien  on  all  real 
estate  of  the  debtor  within  the  jurisdic- 
tion of  the  court.  Lisle  v.  Cheney,  36 
Kan.  578. 

6.  Johnson  v.  Mitchell,  17  Ga.  593; 
Porter  v.  Earthman,  4  Yerg.  (Tenn.) 
358.  Compare  Anderson  v.  Tuck,  33 
Md.  225;  Welch  v.  Murray,  4  Yeates 
(Pa.)  197;  s.  c,  4  Dall.  (Pa*.)  320. 

But  a  judgment  will  not  be  consid- 
ered to  relate  to  the  first  day  of  the 
term  for  the  purpose  of  giving  it  pri- 
ority over  a  conveyance  to  a  purchaser 
for  value  and  witWout  notice.  Morgan 
v.  Sims,  26  Ga.  283.  See  also  Skepwith 
v.  Cunningham,  8  Leigh  (Va.)  272; 
Withers  v.  Carter,  4  Gratt.  (Va.)  407; 
Brockenbrough  v.  Brockenbrough,  31 
Gratt.  (Va.)  530.  Compare  Keller  v. 
Aultman,  30  Fed.  Rep.  888. 

Xotice  will  not  be  taken  of  the  frac- 
tion of  the  day  preceding  office  hours. 
Wardell  v. Mason,  10  Wend.  (N.  Y.)  575. 

6.  See  preceding  note. 
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in  the  order  in  which  they  are  rendered.1  Judgments  entered 
the  same  day  are  equal  liens  ;•  but  in  such  cases  the  judgment 
creditor  who  first  takes  the  property  on  execution — according  to 
some  authorities, — 3  or  who  has  a  superior  equity,4  will  obtain 
priority. 

A  judgment  docketed  on  the  day  that  real  estate  is  sold  under 
a  senior  judgment,  but  before  the  sale,  is  a  lien  on  the  real  estate 
and  is  entitled  to  be  satisfied  out  of  any  surplus  remaining  after 
the  satisfaction  of  the  senior  judgment.5 

One  who  purchases  real  estate  the  day  that  a  judgment  lien 
attaches  is  not  prejudiced  thereby  ;6  and  it  seems  to  be  the  bet- 
ter opinion  that  the  same  rule  applies  to  mortgagees.*  Judg- 
ment liens  are  subject  to  the  liens  of  debts  due  the  United  States 
by  insolvents,8  and  of  costs  incurred  in  enforcing  the  judgment 
lien  and  distributing  the  fund  arising  from  the  sale  of  the 
property.9 

1.  Slattery  r.  Jones,  96  Mo.  216;  s.  c, 
9  Am.  St.  Rep.  344;  Jackson  v.  Hol- 
brook,  36  Minn.  494;  Lillienthal  r.  A. 
P.  Hotaling  Co.,  15  Oreg.  371;  Titman 
v.  Rhyme,  86  N.  Car.  64. 

A  senior  judgment  against  a  dis- 
tributee in  an  estate  has  priority  over  a 
judgment  in  an  action  on  a  note  given 
by  the  distributee  for  purchases  of  per- 
sonalty at  the  administrator's  sate. 
Pendergrass  v.  Pendergrass,  26  S.  Car. 
19. 

The  question  of  the  priority  of  the 
rendition  of  two  judgments  in  the  same 
court  is  to  be  determined  by  the  min- 
utes of  the  court;  and  it  is  not  admis- 
sible to  show  by  evidence  aliunde  that 
the  one  last  entered  was  in  fact  first 
rendered.  Johnson  v.  Edde,  58  Miss.  664. 

2.  Hollcraft  v.  Douglass,  115  Ind. 
139;  Bruce  v.  Vogel,  38  Mo.  100;  Bur- 
ney  v.  Boyett,  1  How.  (Miss.)  39;  Me- 
chanics' Bank  v.  Gorman,  8  W.  &  S. 
(Pa.)  304;  Rockhill  v.  Hanna,  4  Mc- 
Lean (U.  S.)  555.  Compare  Bates  v. 
Hindale,  65  N.  Car.  423. 

3.  Holcraft  v.  Douglass,  115  Ind. 
139;  Lippincott  v.  Wilson,  40  Iowa 
425;  Bruce  v.  Vogel,  38  Mo.  100;  Bur- 
ney  v.  Boyett,  1  How.  (Miss.)  39; 
Waterman  v.  Haskins,  11  Johns.  (N. 
Y.)  22S;  Rockhill**.  Hanna,  15  How. 
(U.S.)  1S9.  But  sec  Metzler  v.  Kilgore, 
3  P.  &  W.  (Pa.)  245;  Gay  v.  Rainey. 
89  111.  221. 

But  it  has  been  held  that  the  lien 
of  a  creditor  under  a  creditor's  bill 
has  no  preference  over  the  lien  of 
prior  judgments  against  lands  which 
were  subject  to  levy  under  execu- 
tion. The  priority  of  lien  of  a  judg- 
ment creditor  by  the  tiling  of  a  cred- 


itor's bill  exists  as  a  reward  of  dili- 
gence in  the  discovery  of  and  subjecting 
assets  of  the  debtor  which  were  not 
within  the  reach  of  execution  at  law; 
and  is  not  allowed  as  against  a  prior 
judgment  which  was  a  lien  at  law  upon 
property  subjected  and  converted  into 
money  by  a  sale  in  partition  proceed- 
ings.   Eldridge  v.  Post,  20  Fla.  579. 

4.  McAlpin  v.  Bailey,  76  Ga.  6S7; 
Perry  v.  Miller,  54  Iowa  277;  Vicr- 
heller's  Appeal,  24  Pa.  St.  106.  But 
see  Maxwell  v.  V aught,  96  Ind.  136. 

Where  lands  are  devised,  the  hen  of 
an  existing  judgment  against  the  devisee 
will  attach  thereto  at  once  upon  the 
testator's  death,  and  cannot  be  divested 
by  nor  postponed  to  the  Hen  of  a  junior 
judgment  against  the  devisee,  upon  a 
debt  due  from  him  to  the  testator  be- 
fore his  death.  Campbell  v.  Martin, 
87  Ind.  577. 

5.  Small's  Appeal,  24  Pa.  St.  39S; 
Stoner  v.  Neff,  50  Pa.  St.  260. 

6.  I-adly  v.  Creighton,  7S  Pa.  St. 
490.  Compare  Clark  v.  Duke,  59 
Miss.  575.  The  precise  time  of  entering 
judgment  may  be  shown  by  other  than 
record  proof.  Mechanics'  Bank  T'. 
Gorman,  8  W.  &  S.  (Pa.)  304.  Compare 
Murfee  v.  Carmack,  4  Yerg.  (Tenn.) 
270;  Berry  v.  Clements,  9  Humph. 
(Tenn.)  312. 

7.  Murfee  v.  Carmack,  4  Yerg. 
(Tenn.)  270;  Berry  z:  Clements,  9 
Humph.  (Tenn.)  312.  Compare  Hen- 
drickson's  Appeal,  24  Pa.  St.  363. 

8.  United  States  r.  Duncan,  12  111. 
523;  Conrad  v.  Insurance  Co.,  1  Pet. 
(L.  S.)  444. 

9.  Jones  v.  Wright,  60  Ga.  364; 
Shelly 's  Appeal,  3S  Pa.  St.  210.  See 


110 


Digitized  by 


Google 


Meet  Upon  Property.  JUDGMENTS. 


Lien  of. 


ie)  Extension,  Suspension  and  Discharge  of"  Lien.- 
The  lien  of  a  judgment  is  not  extended  by  the  issuing  of  execu- 
tion, and  a  purchaser  at  a  sale  after  the  statutory  time  for  the 
duration  of  the  lien  has  expired  under  a  levy  made  while  the  lien 
was  in  force  takes  the  property  as  though  the  lien  had  never  at- 
tached.1 A  stay  of  execution  extends  the  judgment  lien  the 
length  of  the  stay.2  It  was  held  that  inability  to  execute  pro- 
cess during  the  civil  war  did  not  extend  the  life  of  the  judgment 
lien.3  The  revival  of  a  judgment  by  "scire  facias  does  not  gener- 
ally extend  the  duration  of  the  lien.4    Equity  will  not  grant  re- 


also  Gulick  v.  Gulick.  42  N.J.  Eq.  323. 

1.  Bagley  v.  Ward,  37  Cal.  121; 
Trapnall  v.  Richardson,  8  Eng.  (Ark.) 
543;  James  v.  Wortham.  88  111.  69; 
Conwell  v.  Watkins,  71  111.  488;  Beirne 
r.  Mower,  13  Sm.  &  M.  (Miss.)  427; 
Roe  v.  Swart,  5  Cow.  (N.  Y.)  294; 
Tufts  v.  Tufts,  18  Wend.  (N.  Y.)  621; 
Petlit  v.  Shepherd,  5  Pai.  CN.  Y.)  493; 
Graff  r.  Kipp,  1  Edw.  Ch.  (N.  Y.)  619; 
Davis  z>.  Ehrman,  20  Pa.  St.  258;  Pasour 
r.  Rhyme,  82  N.  Car.  149;  Birdwell  v. 
Cain,  1  Coldw.  (Tenn.)  302;  Shaphard 
v.  Bailleul.  3  Tex.  26.  Compare  Wood 
r.  Messerly,  46  Mo.  255;  Durrett  v. 
Hulse,  67  Mo.  201. 

But  in  Illinois,  where  there  are  two 
•or  more  judgments  of  different  dates 
in  the  same  county,  against  the 
»ame  debtor,  and  an  execution  is 
sued  out  on  the  oldest  one  within  a 
year  of  its  date,  and  returned  unsat- 
isfied, an  alias  execution  issued  on 
such  judgment  and  levied  upon  the  real 
estate  of  the  debtor  within  seven  years 
from  the  date  of  such  judgment,  will 
create  an  execution  lien  thereon,  com- 
mencing at  the  time  the  execution  came 
to  the  hands  of  the  officer,  and  extend- 
ing one  year  beyond  the  lien  of  the 
judgment,  the  legal  effect  of  which  will 
be  to  prevent  the  liens  of  the  junior 
judgments  or  executions  issued  thereon, 
from  so  attaching  as  to  give  the  latter 
judgments  precedence,  when  the  sale 
under  the  oldest  judgment  is  made 
after  the  expiration  of  the  seven  years 
and  within  the  life  of  the  execution 
lien.  Barth  v.  National  Bank,  115  111. 
472- 

2  England  v.  Lewis,  25  Cal.  337; 
Brinkley  v.  Welch,  7  Lea  (Tenn.)  278; 
Pennock  v.  Hart,  8  S.  &  R.  (Pa.)  369. 
Compare  Earnfit  v.  Winans,  3  Ohio 
135;  Christy  v.  Flanagan,  87  Mo.  670. 
See  also  Cain  v.  Farmer,  74  Ga.  38; 
Merchants'  Mut.  Ins.  Co.  v.  Hill,  17 
Mo.  App.  590. 

The  lien  is  not  prolonged  if  the  un- 
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dertaking  is  not  sufficient  to  stay  pro- 
ceedings. Chapin  v.  Broder,  16  Cal. 
403;  Gruner  v.  Westin,  66  Tex.  209. 
Nor  will  an  agreement  to  stay  execu- 
tion prolong  the  lien.  Bombay  v. 
Boyer,  14  S.  &  R.  (Pa.)  253;  s.  c,  16 
Am.  Dec.  494;  Wallace's  Appeal,  5 
Pa.  St.  277.  Compare  Applegate  v. 
Edwards,  45  Ind.  329.  See  also  Ayers 
v.  Waul,  44  Tex.  549;  Root  v.  Burton, 
115  Ind.  495. 

3.  Smart  v.  Mason,  2  Heisk.  (Tenn.) 
223.  The  death  of  the  judgment  debtor 
and  the  failure  to  appoint  an  adminis- 
trator for  a  long  time  does  not  extend 
the  lien.  Jones  t>.  Detchon,  91  Ind. 
154- 

Transcript. — InCaliforuia,  the  filing 
of  a  certified  copy  of  a  judgment  in 
another  county  makes  it  a  lien  in  that 
county  for  two  years  from  such  filing, 
though  its  lien  may  have  expired  in 
the  county  where  rendered.  Donner  v. 
Palmer,  23  Cal.  40. 

Diligence. — As  to  the  diligence  re- 
quired in  some  States  to  preserve  a 
judgment  lien,  see  Bassett  v.  Proetzel, 
^3  Tex.  569;  Breed  i\  Gorham,  108  111. 
81;  Scharff  v.  Zimmerman,  60  Miss. 
760;  Godman  v.  Boggs,  12  Neb.  13; 
Sherburne  v.  Rippe,  35  Minn.  540. 

Change  of  Statute. — While  the  lien  of 
a  judgment  was  yet  alive,  the  law  was 
changed  so  as  to  reduce  the  duration 
of  judgment  liens  from  five  years  to 
three.  Without  deciding  whether  the 
new  law  applied  to  this  judgment,  or 
not,  held,  that  if  it  did,  the  three  years 
must  be  counted,  not  from  the  date  of 
the  judgment,  but  from  the  time  when 
the  new  law  took  effect.  Riggs  v. 
Goodrich,  74  Mo.  10S. 

Statutory  Duration  of  Lien.  —  See 
Reynolds  v.  Cobb,  15  Neb.  378;  Wer- 
denbaugh  v.  Reed,  20  W.  Va.  588. 

4.  Denegre  v.  Hann,  13  Iowa  240; 
Bank  v. Wells,  12  Mo.  364;  Tufts  v.  Tufts, 
18  Wend.  ( N.  Y.)  621;  Mower  v.  Kipp,  6 
Pai.  (N.  Y.)  88;  Norton  v.  Beaver,  5 
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lief  to  a  judgment  creditor  because  he  has  failed  to  enforce  his 
lien  at  law  j1  nor  will  it  interfere  to  take  away  any  advantage  de- 
rived by  a  judgment  creditor  from  his  lien,*  unless  the  judgment 
was  obtained  by  fraud.8 

At  common  law,  a.  capias  ad  satisfaciendum  suspended  the  judg- 
ment and  its  lien,  and  though  by  the  escape  of  the  debtor  or  his 
discharge  by/act  of  law  the  creditor  was  remitted  to  his  rights 
under  the  judgment,  its  lien  was  subject  to  other  liens  attaching 
while  it  was  suspended.4 

It  seems  to  be  the  better  opinion  that  a  stay  of  execution  on 
the  filing  of  a  bond  for  an  appeal  does  not  discharge  or  suspend 
the  lien  of  the  judgment.5  A  judgment  lien  is  not  lost  or  sus- 
pended by  the  making  of  an  agreement  not  to  take  out  execu- 
tion under  the  judgment.6  It  seems  that  a  judgment  creditor 
who  has  levied  an  execution  on  personal  property  of  the  debtor 
has  no  right  to  withdraw  the  levy  and  insist  on  the  enforcement 
of  his  judgment  lien  on  real  estate  of  the  debtor  to  the  prejudice 
of  other  creditors.7 

Where  a  judgment  which  has  been  vacated  is  restored 
its  lien  is  superior  to  junior  liens  existing  at  the  time  the  judg- 
ment was  vacated.8   Ordinarily,  at  least,  an  entry  of  the  satisfac- 


Ohio  180.  Compare  Hershy  v.  Rog- 
ers, 45  Ark.  304,  Lichtv  v.  Hochstetler, 
91  Pa.  St.  444. 

In  Ohio,  a  judgment  may  become  dor- 
mant and  lose  its  lien  as  against  a  mort- 
gage made  during  its  life,  but  upon  the 
revival  of  the  judgment  the  lien  does 
not  obtain  priority  over  the  mortgage. 
Miner  v.  Wallace,  10  Ohio  403,  Tracy  v. 
Tracy,  5  McLean  (U.  S.)  456.  See  also 
Ficklin  v.  McCarty,  54  Tex.  370.  See 
further  Shipley  v.  Pew,  23  W.  Va.  487; 
Porter  v.  Hitchcock,  98  Pa.  St.  625; 
Boyle  v.  Maronev,  73  Iowa  70;  s.  c, 
5  Am.  St.  Rep.  657;  Virden  v.  Shep- 
ard,  72  Iowa  546. 

1.  Smith  v.  Meredith,  30  Md.  429; 
Douglas  f.  Huston,  6  Ohio  162;  Mc- 
Carty v.  Ball,  82  Va.872;  Hutchinson  v. 
Grubbs,  80  Va.  2^1;  Sutton  v.  McKen- 
ney,  82  Va.  46;  Cabell  v.  Given,  30  W. 
Va.  760. 

2.  Meech  v.  Allen.  17  N.  Y.  300; 
Cummings'  Appeal,  25  Pa.  St.  268. 

8.  Doub  v .  Mason,  2  Md.  380. 

4.  Rockhill  v.  Hanna,  15  How.  (U.  S.) 
189;  Jackson  v.  Benedict,  13  Johns.  (N. 
Y.)  533;  Ransom  v.  Keyes,  9  Cow.  (N. 
Y.)  128;  Little  v.  Bank,  14  Mass.  443. 
See  also  Shanklin  v.  Sims,  110  Ind.  143. 

6.  Low  v.  Adams,  6  Cal.  277;  Curtis 
v.  Root,  28  111.  367;  Merchants'  Mut. 
Ins.  Co.  v .  Hill,  17  Mo.  App.  590;  Thul- 
emeyer  v.  Jones,  37  Tex.  560;  Woodson 


v.  Collins,  56  Tex.  168;  Lisle  v.  Cheney, 
36  Kan.  578.  Compare  Snelling  v. 
Parker,  8  Ga.  122;  Lentz  r.  Lamplugh, 
12  Pa.  St.  344;  Harmon  r.  Hope,  87  N. 
Car.  10,  Virden  v.  Robinson,  59  Miss. 
28.  See  also  Kittanning  Ins.  Co.  v. 
Scott,  101  Pa.  St.  449. 

6.  Root  v.  Burton,  11^  Ind.  495;  Muir 
v.  Leitch,7  Barb.  (N.  Y.)  341;  Love  -v. 
Harper,  4  Humph.  (Tenn.)  113.  See 
also  Quakertown  Bldg.  Assoc.  v.  Sower, 
11  Phila.  (Pa.)  532. 

7.  Lyon  v.  Hampton,  20  Pa.  St.  46. 

8.  King  v.  Harris,  34  N.  Y.  330.  See 
also  Shepherd  v.  Brown,  3  Mackey  (D. 
C.)  266;  Brown  v.  Clark,  4  How.  (U. 
S.)  14. 

If  a  judgment  is  opened,  bJt  allowed 
to  stand  as  security  for  what  may  be 
afterwards  recovered,  it  operates  not- 
withstanding its  opening  as  a  lien  on 
land.  Holmes  v.  Bush, 35  Hun  (N.  Y.> 
637- 

The  opening  of  a  judgment  to  let  the 
defendant  into  a  defence,  while  it  does, 
not  in  such  cases  destroy  the  lien,  yet 
does  not  extend  it  unless  revived  by 
proper  methods.  Copes'  Appeal,  96  Pa. 
St.  294. 

While  a  judgment  is  opened  by  the 
court  and  an  issue  awarded  to  let  the 
defendant  into  a  defence  is  pending,  it 
has  been  held  that  the  lien  remains  and 
the  judgment  may  be  transferred  to 
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tion  of  a  judgment  cannot  be  cancelled  or  vacated  to  the  preju- 
dice of  rights  acquired  by  persons  relying  on  the  entry.1  The 
judgment  lien  is  discharged  by  a  sale  under  the  judgment.*  The 
vacation  of  a  sale  under  a  judgment  revives  the  judgment  lien, 
and  restores  its  priority  over  junior  liens.8  The  revival  of  a  judg- 
ment lien  does  not  impair  rights  in  the  property  acquired  by  third 
persons  while  the  judgment  was  dormant.*  A  judgment  in  an 
action  based  on  a  former  judgment  merges  the  former  judgment 
and  destroys  its  lien.*  The  lien  of  a  judgment  is  released  pro 
tanto  by  the  payment  in  whole  or  in  part  of  the  judgment,  and 
cannot  be  restored  by  a  subsequent  agreement  of  the  parties.® 

A  tender  of  the  amount  of  the  judgment  without  payment 
does  not  discharge  the  lien.*  Whenever,  for  any  purpose,  a 
judgment  may  be  kept  alive  after  payment,  the  lien  survives.8 


another  county  for  the  purpose  of  a  lien 
there.  Kittanning  Ins.  Co.  v.  Scott, 
101  Pa.  St.  449. 

L  recovered  a  judgment  against  R 
for  $24748,  in  an  action  for  money  only. 
R  then  gave  a  mortgage  to  a  building 
association.  Afterward,  upon  second 
trial,  L  recovered  a  judgment  against  R 
for  $251.80,  damages,  and  $135.98  costs, 
and  levied  execution  upon  the  mort- 
gaged premises.  In  an  action  by  the 
building  association  to  foreclose  the 
mortgage,  marshal  liens,  and  distribute 
proceeds,  it  was  held,  that  the  lien  of 
L,  to  the  extent  of  the  original  judg- 
ment, with  interest  from  the  first  day  of 
the  term  at  which  it  was  rendered,  was 
the  first  in  order  of  priority;  that  the 
mortgage  was  second  in  order  of  prior- 
ity; that  the  lien  of  the  second  judg- 
ment, to  the  extent  that  it  exceeded  in 
amount  the  first  judgment  with  interest, 
was  the  last  in  order  of  priority. 
Loomis  1:  Building  Association,  37 
Ohio  St.  392.  See  also  Leonard's  Ap- 
peal, 94  Pa.  St.  180. 

1  Page  r.  Benson,  22  111.  484.  See 
also  Rcnick  v.  Ludington,  14  W.  Va. 
367;  Snyder  v.  Crawford, 98  Pa.  St.  414. 

But  where  the  satisfaction  of  a  judg- 
ment has  been  obtained  by  fraud  it  may 
be  cancelled  and  the  lien  of  the  judg- 
ment enforced  against  an  intermediate 
purchaser  who  has  participated  in  the 
fraud.    White  v.  Jones,  38  111.  159. 

2.  Commissioners'  Appeal,  8  W.  &  S. 
(Pa.)  444;  Ex  parte  Stevens.  4  Cow. 
(N.  Y.)  133;  Black  v.  Gerichten,  58  Cal. 
56.  Or  by  the  sale  of  sufficient  of  the 
lands  to  satisfy  the  judgment.  Merritt 
v.  Richer,  97  Ind.  236.  Where  land  is 
sold  on  execution  in  satisfaction  in  part 
only  of  a  judgment,  and  the  judgment 


debtor  redeems  from  such  sale,  the  bal- 
ance of  the  judgment  at  once  attaches 
as  a  Hen  upon  the  property  in  his  hands. 
Peckenbaugh  v.  Cook,  61  Iowa  477. 

3.  McHany  v.  Schenk,  88  111.  357. 

4.  Coombs  v.  Jordan,  3  Bland  Ch. 
(Md.)  384;  s.  c,  22  Am.  Dec.  236. 

*.  Denegre  v.  Hann,  13  Iowa  240; 
Shepherd  v.  Woodfolk,  10  Lea  (Tenn.) 
593.  Com  fare  Purdy  v.  Doyle,  II  Pai. 
(N.  Y.)  558. 

6.  De  La  Vergne  v.  Evertson,  1  Pai. 
(N.  Y.)  181;  s.  c,  19  Am.  Dec.  411; 
Renick  v.  Ludington,  14  W.  Va.  367. 
See  also  Snyder  v.  Crawford,  98  Pa.  St. 
414. 

But  it  seems  that  in  Pennsylvania 
the  parties  may  prolong  a  judgment  lien 
by  agreement.  Sames  Appeal,  26  Pa. 
St.  184.  When  a  plaintiff  in  a  judg- 
ment against  B  makes  a  verbal  agree- 
ment with  C  that  said  judgment  shall 
be  a  lien  on  land  then  sold  by  B  to  C, 
such  agreement  neither  adds  to  nor  de- 
tracts from  the  legal  force  of  the  judg- 
ment, and  when  such  judgment  is  sub- 
sequently decided  by  the  court  in  which 
it  was  entered  to  be  of  no  legal  or  bind- 
ing force,  because  it  had  been  paid  by  C, 
and  its  lien  discharged  thereby,  such 
verbal  agreement  is  not  effective  as  a 
lien  on  the  land  sold  by  B  to  C.  Ley 
v.  Edwards,  21  Fla.  333. 

T.  Law  v.  Jackson,  9  Cow.  (N.  Y.) 
641;  s.  c,  5  Cow.  248;  Tinney  v.  Wool- 
ston,  41  111.  219;  Lincoln  Savings  Bank 
v.  Ewing,  12  Lea  (Tenn.)  598. 

8.  Freeman  on  Judg.  (3rd  ed.)  §  391; 
Furnold  v.  Bank,  44  Mo.  336;  Lathrop's 
Appeal,  1  Pa.  St.  512;  Lidderdale  v. 
Robinson,  12  Wheat.  (U.  S.)  594. 

In  Indiana,  in  the  case  of  replevin 
bail  for  the  stay  of  execution  on  a  judg- 
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The  death  of  the  judgment  debtor  does  not  discharge  the  lien  of 
the  judgment.1    The  reversal  of  a  judgment  destroys  its  lien.2 
The  formatiop  of  a  new  county,  including  the  judgment  debtor's 
,!and,  does  not  affect  the  judgment  lien.3 

VI  Direct  Impeachment  of  Judgments — 1.  Amendment — (See 
Amendments).4 — By  the  common  law,  a  judgment  might  be  aU 
tered,  revised,  revoked  or  amended  at  any  time  during  the  term 
at  which  it  was  rendered.3  After  the  term,6  a  judgment  cannot 
be  amended  unless  as  entered  it  is  not  the  judgment  rendered.* 


ment,  and  in  other  cases  provided  for, 
if  the  suretyship  or  other  corresponding 
fact  necessary  to  entitle  the  party  to 
the  benefit  of  the  statute  appear  of 
record,  an  entry  or  return  of  satisfac- 
tion of  the  judgment,  it  not  being  shown 
by  whom  the  payment  was  made,  shall 
not  be  deemed  to  extinguish  the  lien  of 
the  judgment,  upon  the  real  estate  of 
the  judgment  debtor,  in  favor  of  the  re- 
plevin bail  or  other  person  entitled 
thereto,  if  the  payment  was  made  by 
him,  as  against  the  grantees  of  the  judg- 
ment debtor,  though  they  purchased 
without  actual  notice  of  such  a  lien. 
Downey  v.  Washburn,  79  Ind.  242. 

1.  Powell  v.  Macon,  40  Ark.  541; 
Kimball  v.  Jenkins,  1 1  Fla.  1 1 1 ;  s.  c,  89 
Am.  Dec.  235;  Ex  parte  Dixon,  1  Del. 
Ch. 261;  s.c.,12  Am.Dec.92;  Reynolds!;. 
Henderson,  7  111.  110;  Davis  v.  Shaw- 
han,  33  Iowa  91;  Kothman  v.  Skaggs, 
29  Kan.  5;  Halsey  v.  VanVliet,  27  Kan. 
474;  Hollingsworth  v.  Patten,  3  H.  & 
McH.  (Md.)  125;  Manney  v.  Holmes, 
87  N.  Car.  428;  Jerkins  v.  Carter,  70  N. 
Car.  500;  Murchison  v.  Williams,  71 
N.  Car.  135;  Shearer  v.  Brimley ,  76  Pa. 
St.  300;  Bindlev's  Appeal,  69  Pa.  St. 
295;  Laidley  v"  Kline,  8  W.  Va.  218; 
Burton  v.  Smith,  13  Pet.  (U.  S.)  464. 
Compare  Myers  v.  Kothman,  29  Kan. 
19;  Bledsoe  v.  McCorry,  9  Baxt.  (Tenn.) 
320. 

S.  Cope's  Appeal,  96  Pa.  St.  294. 

3.  Bowman  v.  Hovious,  17  Cal.  471; 
Davidson  v.  Root,  1 1  Ohio  98. 

4.  Compare  with  this  section  En- 
tries Nunc  pro  Tunc,  supra,  this 
title. 

8.  De  Castro  v.  Richardson,  25  Cal. 
49:  Stahl  v.  Webster,  11  111.  511; 
Moore  v.  Taylor,  1  Idaho,  N.  S.  030; 
Richardson  v.  Howk,  45  Ind.  451;  Rog- 
ers v.  Bradford,  8  Bush  (Ky.)  164; 
Burch  v.  Scott,  t  Bland  Ch.  (Md.) 
112;  Robinson  v.  Commrs.,  12  Md.  132; 
Lane  v.  Ellinger,  32  Tex.  169;  Green  v. 
Pittsburgh  eta.  R.  Co.,  u~W.  Va.  68s; 
Brown  v.  Brown,  53  Wis.  29;  Memphis 


v.  Brown,  94  U.  S.  715.  Compare 
Grant  v.  Schmidt,  22  Minn.  1. 

For  the  sources  of  the  court's  power 
to  amend  Its  records,  see  King  v.  State, 
4  Eng.  (Ark.)  188;  Makepeace  v. 
Lukens,  27  Ind.  415. 

6.  At  common  Taw,  it  was  said  the  pe- 
riod within  which  judgments  might  be 
amended  nunc  pro  tunc  was  not  lim- 
ited, and  under  the  Alabama  statutes 
the  right  cannot  be  barred  before  the 
expiration  of  twenty  years,  the  time  al- 
lowed for  reviving  judgments  by  scire 
facias.  Nabers  v.  Meredith,  67  Ala. 
333. 

At  common  law,  probably  a  judgment 
could  not  be  amended  after  the  term  at 
which  it  was  entered.  Hardy  7'.  Cath- 
cart,  1  Marsh.  (Ky.)  t8o. 

7.  Strange  v.  Tyler,  95  Ind.  396;  Da- 
viess County  Court  v.  Howard,  13  Bush 
(Ky.)  101;  Seitzinger  v.  New  Era  Life 
Assoc.,  1 1 1  Pa.  St.  557.  See  also  Mi- 
lam Co.  v.  Robertson,  47  Tex.  222. 

A  judgment  cannot  be  amended  be- 
cause it  is  not  the  judgment  that  the 
attorney  intended  to  have  entered. 
Forquer  v.  Forquer,  19  111.  68;  Fair- 
bairn  v.  Dana,  68  Iowa  231;  Scroggine 
v.  Scroggins,  1  J.J.  Marsh.  (Ky.)  362; 
Dorsey  v.  Dorsey,  37  Md.  74;  Kemp  v. 
Cook,'  18  Md.  131;  Ross  v.  Ross,  83 
Mo.  100;  Atkinson  v.  Atkinson  etc.  R. 
Co.,  81  Mo.  50;  Bertrand  v.  Gugy,  9  L. 
C.  Rep.  260;  Selz  t>.  Bank,  60  Wis.  246. 

Or  the  one  authorized  by  law  or 
the  facts.  Rockwell  v.  Carpenter,  25 
Hun  (N.  Y.)  529;  Boyd  v.  Platner,  5 
Mont.  226;  Wooldridge  u.Qiiinn,  70  Mo. 
370;  Phillips  v.  Negley,  117  U.  S.  665. 

An'  amendment  of  the  record  after 
judgment  will  not  be  granted  in  order 
that  the  plaintiff  may  have  further  re- 
lief. Kingsland  v.  N.  Y.,  42  Hun  (N. 
Y.)  599- 

The  court  has  no  power  to  modify  it6 
own  judgment  as  to  costs,  rendered  at-  ■ 
a  former  term,  as  by  changing  it  from 
a  judgment  against  the  plaintiffs  (who 
brought  the  suit  in  his  official  capacity 
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The  court  may  at  any  time  make 
the  judgment  rendered1 

upon  an  assignee's  bond)  to  a  judgment 
against  the  person  for  whose  benefit 
the  suit  was  brought.  Boland  v.  Ben- 
son, 54  Wis.  387.  But  it  may  correct 
its  judgment  to  show  that  taxable  costs 
to  be  paid  out  of  an  estate  are  contest- 
ant's costs.    Cole's  Will,  52  Wis.  591. 

A  judgment  entered  by  the  clerk  in 
vacation  ought  not  to  be  amended 
when  it  appears  from  the  record  that 
to  judgment  ought  to  have  been  en- 
tered.   Higgins  v.  Driggs,  21  Fla.  103. 

It  is  said  that  the  court  may  amend 
or  expunge  a  record  entry  made  by  a 
clerk  during  vacation,  and  that  such 
action  is  not  reviewable  on  certiorari. 
Carpenter  v.  Zuver,  56  Iowa  390. 

Where  the  statute  provides  that,  if  a 
plaintiff  "shall  not  recover  more  than 
one  hundred  and  fifty  dollars,  he  shall 
not  recover  any  costs  of  the  defendant, 
unless  the  judge  shall  be  of  opinion, 
and  so  enter  on  the  record^  that  the 
plaintiff  had  reasonable  ground  to  ex- 
pect to  recover  more  than  one  hundred 
and  fifty  dollars,"  such  entry  on  the 
record  must  be  made  at  the  term  at 
which  the  judgment  is  rendered.  Shack- 
elford v.  Levy,  63  Miss.  125. 

A  judgment  by  consent  cannot  be 
corrected  by  the  court  without  the  con- 
sent of  all  the  parties  to  it.  In  such 
case  the  court  can  only  correct  its  own 
errors  in  making  the  entries,  as,  for  in- 
stance, the  misprision  of  its  clerk.  Mc- 
Eschern  t>.  Kerchner.  90  N.  Car.  177. 

Alter  an  agreement,  signed  by  the 
parties,  that  a  case  may  be  'entered 
"neither  party"  has  been  entered  of 
record,  although  no  special  order  of  the 
court  is  made  therefor,  a  judge  has  no 
power  at  a  subsequent  term,  on  the  mo- 
tion of  one  party,  to  order  that  the  en- 
try of  "neither  party"  be  stricken  off, 
and  the  case  brought  forward.  Blanch- 
ard  v.  Ferdinand  132  Mass.  389. 

Leave  to  amend  a  judgment  by  con- 
fession by  supplying  the  written  au- 
thority upon  which  it  should  have  been 
entered,  was  denied.  Grubbs  v.  Leon, 
62  Tex.  426. 

It  was  held  that  where,  in  a  suit  to 
foreclose  a  mortgage,  the  court  ren- 
dered judgment  showing  that  there 
were  instalments  of  the  mortgage  debt 
yet  to  become  due,  but  failed  to  find 
whether  or  not  the  mortgaged  property 
was  susceptible  of  division,  the  court 
could  correct  such  omission,  on  mo- 


the  judgment  entry  conform  to 


tion,  at  a  subsequent  term.  But  the 
court  could  not,  upon  such  motion,  re- 
view its  former  finding  and  judgment 
as  to  any  question  of  fact  decided.  Re- 
lief from  such  error  could  only  be  had 
by  appeal.  Hannah  v.  Dowell,  73  Ind. 
465- 

1.  Gibson  v.  Wilson,  18  Ala.  63; 
Harris  v.  Billingsley,  18  Ala.  438; 
Wolfley  v.  Lebanon  Co.,  3  Cal;  296: 
Reily  v.  Burton,  71  Ind.  118;  Scroggins 
v.  Scroggins,  1  J.J.  Marsh.  (Ky.)  362; 
State  v .  Cox,  33  La.  An.  1056;  State  r. 
Primm,6r  Mo.  166;  Robertson  v.  Neal, 

60  Mo.  579;  State  r.  Warren,95  N.  Car. 
674;  Chambers  v.  Hodges,  3  Tex.  517; 
Durning  v.  Burkhardt,  34  Wis.  585; 
Jenkins  v.  Eldridge,  1  W.  &  M.  (U.  S.) 
61;  Strickland  v.  Strickland,  95  N.Car. 
471- 

Where  the  record  discloses  the  error, 
the  entry  may  be  corrected  to  show  the 
proper  names.  Smith  v.  Redus,  9  Ala. 
99;  Kennedy  v.  Young,  25  Ala.  563; 
Crispen  v.  Hannovan,  86  Mo.  160; 
Shackleford  v.  Fountain,  1  Mon.  (ky.) 
252;  Merrick  v.  Mayhue,  40  Mich.  196. 
See  also  Brownlee  r.  Commrs.,  101  Ind. 
401. 

A  judgment  against  a  corporation, 
sued  and  served  by  a  wrong  name,  can- 
not be  corrected  by  a  nunc  fro  tunc 
entry  substituting  the  right  name. 
Brown  r.  Terre  Haute  etc.  R.  Co.,  72 
Mo.  567.  Or  that  the  judgment 
was  for  or  against  a  party  in  a  re- 
presentative capacity.    Boy  kin  r.  Cook, 

61  Ala.  472;  Smith  v.  Todd,  3  J. 
J.  Marsh.  (Ky.)  299;  Speed  v.  Hann,  1 
Mon.  (Ky.)  16;  s.  c,  15  Am.  Dec.  78; 
Atkins  v.  Sawyer,  1  Pick.  (Mass.)  351; 
s.  c,  11  Am.  Dec.  188;  Beers  v.  Shan- 
non, 73  N.  Y.  292;  Conn  i>.  Scruggs,  5 
Baxt.  (Tenn.)  567.  Or  to  correct  the 
amount  of  the  sentence.  Ex  parte 
Jones,  61  Ala.  399.  Or  the  amount  of 
the  recovery..  Sherry  v.  Priest, 57  Ala.  * 
410;  Modawell  v.  Hudson,  57  Ala.  75; 
Latta  v.  Griffith,  57  Ind.  329;  Miller  r. 
Royce,  60  Ind.  189;  White  v.  Blake,  74 
Me.  489.  See  also  Bowers  r.  Ham- 
mond, 139  Mass.  360.  Or  to  correct 
the  judgment  to  show  that  a  special 
rate  of  interest  was  allowed.  Evans  v. 
Fisher,  26  Mo.  A  pp.  541.  But  not  to 
change  the  amount  of  the  judgment  as 
ordered.  McCutcheon  v.  Allen,  96  Pa. 
St.  319. 

But  it  was  held  that  a  report  of  a 
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by  correcting  clerical  misprisions1  in  both  criminal*  and  civil  cases. 
In  some  cases  the  judgment  entered  is  so  clearly  not  the  judgment 
which  the  law  would  have  pronounced  on  the  facts  established 
by  the  record,  that  the  court  will  presume  a  clerical  misprision 
and  amend  the  entry.8 


referee  made  to  the  court  and  con- 
firmed, and  final  judgment  entered 
thereon,  was  not  open  to  a  motion,  at  a 
subsequent  term,  to  correct  an  alleged 
error  in  the  method  of  computing  in- 
terest adopted  by  the  referee.  Garrett 
v.  Love,  90  N.  Car.  368. 

Mistake. — A  mistake  in  the  date  of 
a  judgment  may  be  corrected  by  the 
court,  after  the  expiration  of  the  term 
at  which  it  was  entered.  Ecker  v. 
New  Windsor  Bank,  64  Md.  292. 

So  may  the  inadvertent  entry  of 
judgment  for  the  plaintiff  instead  of 
for  defendant.  Morrison  v.  Stewart, 
21  111.  App.  113. 

1.  Whorley  v.  Memphis  etc.  R.,  72 
Ala.  20;  s.  c,  74  Ala.  264;  Smith  v. 
Creditors,  59  Cal.  267;  Dreyfu68  v. 
Tompkins,  67  Cal.  339;  Stuart  v. 
Logansport,  87  Ind.  584;  Burson  v. 
Blair,  12  Ind.  371;  Ives  v.  Hulce,  17  111. 
App.  30;  O'Connor  v.  Mullen,  n  III. 
57;  Conway  v.  Day,  79  Ind.  318;  Fin- 
nell  v.  Jones,  7  Bush  (Ky.)  359;  Waters 
v.  Engle,  53  Md.  179;  Duvall  v.  Wells, 
4  H.  &  McII.  (Md.)  164;  Brush  v. 
Robbins,  3  McLean  (U.  S.)  486;  U.  S. 
Bank  v.  Moss,  6  How.  (U.  S.)  31;  Car- 
roll v.  Tompkins.  14  S.  Car.  223. 

It  has  been  said  that  not  only  clerical 
mistakes  but  also  such  mistakes  of  fact 
not  put  in  issue  or  passed  upon  as  may 
be  corrected  by  writ  of  error  coram 
vobis  (or  on  motion  in  place  of  that 
writ  where  such  practice  pievails),  and 
a  mistake  in  the  dismissal  of  a  cause, 
may  be  corrected  after  that  time:  the 
6ame  rule  applies  in  equity,  excepting, 
further,  the  right  to  take  jurisdiction  of 
bills  for  review.  Phillips  v.  Negley, 
117  U.S.  665. 

judgment  was  amended  where  the 
judge's  docket  showed  a  judgment  by 
default  and  the  clerk  entered  up  final 
judgment.  Robertson  v.  Neal,  60  Mo. 
579- 

Judgment  was  amended  where  credits 
which  were  admitted  in  the  pleadings 
had  been  omitted.  Long  v.  Gaines,  4 
Bush  (Kv.)  353;  Dodds  v.  Combs,  3 
Met.  (Ky.)  28. 

A  judgment  entered  against  the  de- 
fendants generally  in  an  action  brought 
against  a  surety  on  a  note  and  the  ad- 


ministrators of  the  deceased  principal 
was  amended.  Leonard  v.  Collier,  53 
Ga.  387. 

A  judgment  in  favor  of  a  former  ad- 
ministratrix whose  letters  had  abated 
by  marriage  was  amended  where  the 
records  showed  that  the  administrator 
de  bonis  non  was  the  real  plaintiff 
when  the  judgment  was  entered.  Gay 
v.  Cheney,  58  Ga.  304. 

3.  Ex  parte  Jones.  61  Ala.  399. 

8.  Ladiga  Saw  Mill  Co.  v.  Smith,  78 
Ala.  108;  Smith  v.  Kennedy,  63  Ala. 
334;  Anderson  v.  Parker,  o  Cal.  201; 
Schroeder's  Estate,  46  Cal.  316;  Doane 
v.  Glenn,  1  Colo.  456;  Norton  v.  San- 
ders, 7  J.  J.  Marsh.  (Ky.)  12;  Forbes  v. 
Naora,  61  Miss.  1 ;  Sprague  v.  Jones,  9 
Pai.  (N.  Y.)  395;  Huntington  v.  Zeigler, 
2  Ohio  St.  10;  Scott  v.  Queen,  95  N. 
Car.  340. 

But  ordinarily  an  amendment  should 
not  be  granted  after  the  term,  although 
the  matter  of  the  proposed  amendment 
should  clearly  have  been  the  judgment 
of  the  court.  Turner  v.  Christy,  50 
Mo.  145;  McLean  v.  Stewart,  21  N. 
Y.  S.  C.  472;  Milan  County  v.  Robert- 
son, 47  Tex.  222;  Durning  v.  Burk- 
hardt,  34  Wis.  585. 

A  mistake  in  computing  the  amount 
due  upon  a  note,  and  carried  thence 
into  the  judgment,  may  be  corrected  at 
a  subsequent  term  of  court  on  motion, 
when  the  correction  depends  merely 
upon  calculation  of  the  amount  due  as 
shown  by  the  record  Hughes  v. 
Hinds,  69" Ind.  93;  Sidener  v.  Coons,  S3 
Ind.  183;  Rickman  v.  Rickman,  6  Lea 
(Tenn.j  483. 

When  in  a  suit  on  a  promissory  note, 
which  was  properly  described  in  the 
omplaint,  a  judgment  was  rendered  by 
default,  and  the  docket  of  the  presiding 
judge  showed  this  fact,  the  omission  to 
state  the  amount  of  the  damages  is  a 
mere  clerical  error,  its  amendment  is 
a  ministerial  act,  and  was  allowable  at 
common  law,  even  before  the  statute  of 
Jeofails.  Naber  v.  Meredith,  67  Ala. 
333- 

Where  the  lands  sought  to  be  subjected 
by  a  bill  are  correctly  described  in  the 
bill,  but,  by  mistake,  the  government 
numbers  are  incorrectly  designated  in 
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In  some  States  a  judgment  may  be  amended  by  adding  to  it  a  clause 
to  give  it  effect  where  the  record  discloses  the  matter  supplied.1 
In  New  York,  a  judgment  may  be  amended  to  include  matters 
which  if  applied  for  on  the  hearing  would  have  been  granted  as. 
a  matter  of  course.* 

Under  the  English  rule,  which  obtains  in  some  States,  the 
amendment  must  be  based  on  evidence  contained  in  the  record  ;3 
but  by  the  weight  of  authority  in  this  country  an  amendment 
may  be  based  on  any  satisfactory  evidence.4    An  amendment 


the  chancellor's  decree  ordering  a  sale, 
the  decree  may  be  amended  at  a  subse- 
quent term,  nunc  pro  tunc;  by  inserting 
the  proper  description.  Taylor  v.  Har- 
well, 65  Ala.  1.  But  see  Stringer  v. 
Anderson,  23  W.  Va.  482. 

1.  Van  Buren  v.  Palmer,  18  Johns. 
<N.  V.)  502. 

The  court  has  amended  its  judgment 
to  include  interest  where  interest  wag 
allowed  by  rule  of  court.  Bank  v. 
Wistar,  3  Pet.  (U.  S.)  431.  And  to 
insert  a  name  which  should  have  been 
inserted.  Bank  v.  Seymour,  14  Johns. 
(N.  Y.)  219;  Trammell  v.  Trammell,  25 
Tex.  Supp.  261. 

In  a  conditional  verdict  and  judgment 
in  ejectment  where  there  was  an  omis- 
sion to  fix  a  time  for  the  payment  of 
the  sum  upon  which'  the  verdict  was  to 
be  released,  the  supreme  court,  on  error, 
amended  the  judgment  by  inserting  a 
date  before  which  payment  should  be 
made.  Kensinger  v.  Smith,  94  Pa.  St. 
384- 

S.  This  exception  applies  particu- 
larly to  decrees.  Sprague  v.  Jones,  9 
Paige  (X.  Y.)  395;  Ray  v.  Connor,  3 
Edw.  Ch.  (N.  Y.j  478;  Clark  v.  Hall, 
7  Paige  (N.  Y.)  382.  See  also  Levis- 
ton  v.  Swan,  33  Cal.  480. 

S.  Summersett  r.  Summersett,  40 
Ala.  596;  Petters  v.  McClannahan,  52 
Ala.  55;  Dixon  v.  Mason,  68  Ga.  47S; 
Pitman  v.  Lowe,  24  Ga.  429;  Bennett 
v.  Tiernay,  78  Ky.  580;  Stephens  v. 
Wilson,  14  B.  Mon.  (Ky  )  88;  Norton 
r.  Sanders,  7  J.  J.  Marsh.  (Ky.)  12; 
Finnell  v.  Jones,  7  Bush  (Ky.)  359; 
Makepeace  i'.  Lukens,  27  Ind.  435; 
Boyd  v.  Blaisdell,  15  Ind.  73;  State  v. 
Pri'inm,  61  Mo.  166;  Saxton  i\  Smith, 
50  Mo.  490;  Blize  v.  Castlio,  8  Mo. 
App.  290;  Moody  v.  Grant,  41  Miss. 
565;  Russell  v.  McDougall,  3  Sm.  & 
M.  (Miss.)  234;  Solomon  v.  Fuller  14 
Nev.  63;  Hegeler  t>.  Heuckell,  27  Cal. 
491;  De  Castro  v.  Richardson,  25  Cal. 
49;  Swain  v.  Naglee,  19  Cal.  127. 

The  judge's  notes  have  been  held  in- 


competent to  amend  the  judgment  by. 
Dickson  v.  Hoff,  3  How.  (Miss.)  16*1;; 
Boon  v.  Boon,  8  Sm.  &  M.  (Miss.;  318;. 
Rhodes  v.  Sherrod,  8  Sm.  &  M. 
(Miss.)  97.  Compare  Coglan  v.  Elden,. 
1  Burr.  583;  Doe  -v.  Perkins,  3  Durf.  & 
E.  749. 

The  judge's  docket  and  the  clerk's 
minutes  have  been  deemed  part  of  the- 
record  for  the  purpose  ot  amending  the 
judgment.  State  v.  Primm,  61  Mo.  166. 

In  some  States  after  a  cause  has 
ceased  to  be  in  fieri,  and  alter  the 
term,  the  record  thereof  can  only  be 
corrected  if  there  be  some  written 
memorial  or  minute  by  which  the 
actual  proceedings  can  be  clearly 
known;  and  parol  evidence  alone  is 
never  sufficient.  Williams  v.  Hender- 
son, 90  Ind.  577.  As  to  sufficiency  of 
record  evidence,  see  Conway  v.  Day, 
92  Ind.  422. 

4.  Arrington  v.  Cowrey,  17  Ark.  100; 
King  v.  State  Bank,  4  Eng.  (Ark.)  18S; 
Arrington  v.  Cowrey,  4  Barber  (Ark.) 
100;  Doane  v.  Glenn,  1  Colo.  456; 
Weed  v.  Weed,  25  Conn.  337;  Forquer 
v.  Forquer,  19  III.  68;  Mitchell  v.  Lin- 
coln. 78  Ind.  531;  Stockdale  v.  John- 
son, 14  Iowa  178;  In  re  Limerick,  18 
Me.  183;  Clark  v.  Lamb,  8  Pick. 
(Mass.)  415;  Rugg  v.  Parker,  7  Gray 
(Mass.)  172;  Clark  v.  Lamb,  8  Pick. 
(Mass.)  415;  8.  c,  19  Am.  Dec.  332; 
Frink  v.  Frink,  43  N.  H.  508;  Galloway 
v.  McKeithen,  5  Ired.  (N.  Car.)  12; 
State  v.  King.  5  Ired.  (N.  Car.)  203; 
Hollister  v.  Judges,  8  Ohio  St.  201; 
Matheson  v.  Grant,  2  How.  (U.  S.)  263. 
See  also  Sullivan's  Sav.  Inst.  v.  Clark. 
12  Neb.  578;  Gillett  v.  Booth,  95  111. 
183. 

An  amendment  based  on  the  per- 
sonal recollection  of  the  judge  has  been 
sustained.  Wyman  v.  Buckstaff.  24 
Wis.  477.  See  also  Gillett  v.  Booth,  95 
III.  183. 

"The  doctrine  in  this  country,  in 
reference  to  amendments  of  records, 
may  be  said  to  have  crystallized  into 
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may  be  made  at  any  time  while  the  court  has  possession  of  the 
record,  though  an  appeal  or  writ  of  error  is  pending,1  or  the 
judgment  has  been  affirmed  on  appeal,8  or  execution  has  been 
issued  and  satisfied.8 

Where  the  amendment  is  based  on  matter  of  record,  it  may  be 
allowed  on  an  ex  parte  application  ;4  but,  ordinarily,  it  should 
not  be  allowed  without  notice  to  the  adverse  party."  The  appli- 
cation should  be  made  promptly  on  the  discovery  of  the  error 
complained  of.6  The  amendment  should  not  be  allowed  except 
on  terms  to  protect  rights  acquired  by  third  parties  without  no- 
tice of  the  error.7 


the  following  legal  propositions, 
namely :  That  any  error  or  defect  in  a 
record  which  occurs  through  the  act  or 
omission  of  the  clerk  of  the  court  in  en- 
tering or  failing  to  enter  of  record  its 
judgment  or  proceedings,  and  is  not  an 
error  in  the  express  judgment  pro- 
nounced by  the  court  in  the  exercise  of 
its  judicial  discretion,  is  a  mere  clerical 
error,  and  amendable,  no  matter  in  how 
important  a  part  of  the  record  it  may 
Ije;  and  when  the  error  or  defect  is  in 
respect  to  the  entry  of  some  judgment, 
order,  decree  or  proceeding,  to  which 
one  of  the  parties  in  the  cause  was  of 
right  entitled,  and,  as  a  matter  of  course, 
according  to  law  and  established  prac- 
tice of  the  court,  it  will  sometimes  be 
presumed  to  have  occurred  through  the 
misprision  of  the  clerk,  and  will  al- 
ways be  amendable  if  from  other  parts 
of  the  record,  or  from  other  convincing 
and  satisfactory  proofs,  it  can  be  clearly 
ascertained  what  judgment,  order  or  de- 
•cree  the  party  was  entitled  to."'  Doane 
v.  Glenn,  i  Colo.  4^6. 

1.  Dow  v.  Whitman,  36  Ala.  604; 
Freel  v.  State,  21  Ark.  226;  Exchange 
Bank  v.  Allen,  68  Mo.  474;  Gamble  v. 
Daugherty,  71  Mo.  599.  See  also 
Grubbs  v.  Leon,  62  Tex.  426. 

2.  Dreyfuss  v.  Tompkins,  67  Cal. 
339;  Roussett  v.  Boyle,  45  Cal.  64; 
Conway  v.  Day,  79  Ind.  318;  compare 
McKinney  v.  Jones,  57  Wis.  301. 

But  a  trial  court  cannot  by  an  eqtry 
nunc  pro  tunc  amend  a  judgment  en- 
tered by  it  in  obedience  to  a  mandate 
of  an  appellate  court.  Gamble  v.  Gib- 
son, 19  Mo.  App.  531. 

3.  Dixon  v.  Mason,  68  Ga.  478;  San- 
ders v.  Williams,  75  Ga.  283.  Compare 
Gaines  v.  Mensing,  64  Tex.  325. 

4.  Emery  v.  Whitwell,  6  Mich.  491; 
McClellan  v.  Binckley,  78  Ind.  503. 
Compare  Forbes  v.  Navra,  61  Miss.  1. 
See  subtitle  Nunc  pro  Tunc  Entries, 
jnfra,  this  title. 


6.  Nabers  v.  Meredith,  67  Ala.  333; 
Alexander  v.  Stewart,  23  Ark.  18; 
Wooster  t>.  Glover.  37  Conn.  3151 
Means  v.  Means,  42  111.  50;  Corwin  v. 
Thomas,  S3  Ind.  11b;  Rockland  Water 
Co.  v.  Pillsbury,  66  Me.  427;  Forbes  v. 
Navra,  61  Miss.  1;  McNairy  v.  Castle- 
berry,  6  Tex.  286;  Hill  v.  Hoover,  5 
Wis.  386. 

6.  Rogers  v.  Rogers,  1  Pai.  (N.  Y.) 
188;  Douglass  v.  Keehn,  78  Ind.  199; 
Russell  v.  United  States.  15  Ct.  CI. 
Rep.  168.  Compare  Nabers  v.  Mere- 
dith, 67  Ala.  333. 

7.  Ljgon  v.  Rogers,  12  Ga.  281;  Per- 
due v.  Bradshaw,  18  Ga.  287;  McCor-  . 
mick  v.  Wheeler,  36  111.  114.    But  see 
Walton  v.  Pearson,«5  N.  Car.  34. 

Judgments  are  amended  nunc  pro 
tunc,  merely  to  supply  matters  of 
record  evidence,  not  to  modify  or  intro- 
duce new  facts,  and,  except  as  to  rights  of 
third  persons,  are  retrospective,  and  are 
enforced  in  the  same  manner,  and  to 
the  same  extent,  as  if  entered  at  the 
time  the  judgment  was  originally  ren- 
dered, so  that  the  right  is  not  affected 
by  the  death  of  a  party,  or  by  the  fact 
that  the  plaintiff  in  the  motion,  who 
was  administrator  of  the  plaintiff's 
estate,  had  been  appointed  administra- 
tor on  the  estate  of  one  of  the  defend- 
ants.   Nabers  v.  Meredith.  67  Ala.  333. 

Principal  and  Surety. — Where  a  judg- 
ment is  taken  upon  a  promissory  note 
against  the  principal  and  sureties,  by 
mistake  in  computing  the  amount,  for 
less  than  is  due,  and  enough  property 
of  the  principal  levied  upon  to  satisfy 
the  debt,  and  the  sureties,  to  save  it 
from  sacrifice,  have  paid  the  judgment, 
without  any  knowledge  of  the  mistake 
made,  settlement  ha6  been  had  with  the 
principal  on  the  basis  of  the  judgment, 
taking  the  obligation  of  a  third  person 
to  indemnify  themselves  for  the  sum  so 
paid,  the  property  having  been  disposed 
of  and  the  principal  insolvent,  such 
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He  vers  a; . 


The  application  may  be  made  by  motion.1 

2.  Several— (See  also  Appeal;  Error,  Writ  of).— The  re- 
versal of  a  judgment  on  appeal  or  writ  of  error  leaves  the  parties 
to  proceed  below  as  if  judgment  had  never  been  entered.* 

Upon  the  reversal  of  a  judgment,  the  debtor  is  entitled  to  the 
return  in  specie  of  all  property  taken  under  the  judgment  and 
still  held  by  the  creditor,  or,  where  the  property  has  been  sold 
to  third  persons,  to  its  value  as  damages.* 

The  reversal  of  a  judgment  does  not  affect  rights  acquired  by 
purchasers  at  a  sale,  under  the  judgment  while  it  was  in  force  and 
not  suspended  by  any  stay  of  execution.4 


judgment  will  not  be  corrected  as 
against  the  sureties.  Gray  v.  Robin- 
son, 90  Ind.  527. 

■  1.  Gray  v.  Robinson,  90  Ind.  527. 

The  motion  to  amend  a  judgment  en- 
try is  not  regarded  as  a  pleading  sub- 
ject to  demurrer.  Latta  v.  Griffith,  57 
Ind.  329. 

On  Appeal. — Appellate  courts  are 
sometimes  authorized  to  correct  judg- 
ments on  appeal  without  sending  the 
case  back,  for  that  purpose.  Tierney  v. 
Corbett,  2  Mackey  (D.  C.)  264.  Corn- 
fare  Ramsey  v.  Jones,  5  Lea  (Tenn.) 
500. 

3.  Tarleton  v.  Goldthwaite,  23  Ala. 
346;  s.  c,  58  Am.  Dec.  296;  Argenti  v. 
San  Francisco,  30  Cal.  458;  Ragan  v. 
Cuyler,  24  Ga.  400;  Close  v.  Stewart, 
4  Wend.  (N.  Y.)  95;  French  v.  Ed- 
wards, 4  Sawy.  (U.  S.)  125. 

A  reversal  by  agreement  has  the 
same  effect  as  a  reversal  on  litigation. 
Maghee  v.  Collins,  27  Ind.  83. 

3.  Bickett  v.  Garner,  31  Ohio  St.  28. 
Compare  Gould  v.  McFall,  11S  Pa.  St. 
455;  s.  c,  4  Am.  St.  Rep.  606. 
'  See  Error,  Writ  op,  vol.  6,  .p  835. 

If  the  plaintiff  has  purchased  property 
of  the  defendant  at  a  sale  under  his  own 
execution,  the  defendant  may  affirm  the 
sale  and  sue  for  damages  or  he  may 
have  restitution  of  the  propertv. 
Reynolds  v.  Harris,  14  Cal. 667;  Maries 
v.  "Cowles,  61  Ala.  299;  Twogood  v. 
Franklin,  27  Iowa  239;  Major  t».  Collins, 
17  111.  App.  239;  Smith  7'.  Bohon,  12 
Bush  (Ky.)  448;  Gott  v.  Powell,  41  Mo. 
416;  Wambaugh  v.  Gates,  8  N.  Y.  138; 
McBlain  v.  McBlain,  15  Ohio  St.  337; 
Corwith  z:  State  Bank,  15  Wis.  289. 
Compare  Gossom  v.  Donaldson,  18  B. 
Mon.  (Ky.)  230;  South  Fork  Canal  Co. 
r.  Gordon,  2  Abb.  (U.  S.)  479. 

It  has  been  held  that  the  assignees, 
before  reversal  of  the  certificate  of  pur- 
chase of  a  plaintiff  buying  at  a  sale, 
under  his  own  execution,  is  not  affected 


by  a  reversal  of  the  judgment.  Guiteau 
v.  Wiseley,  47  HI.  433;  Wadhams  v. 
Gav,  73  III.  422;  McCormick  v.  Mc- 
Clure,  6  Blackf.  (Ind.)  466;  Vogler  v. 
Montgomery,  54  Mo.  577;  McAusland 
v.  Pundt,  1  Neb.  211;  Taylor  r.  Boyd,  3 
Ohio  337;  s.  c,  17  Am.  Dec.  603. 
Compare  Marks  v.  Cowles,  61  Ala. 

^The  defendant  cannot  sue  plaintiff 
for  false  imprisonment  for  having  been 
arrested  under  execution  prior  to  the 
reversal.  Simpson  v.  Horenbeck,  3 
Lans.  (N.  Y.)  53. 

The  assignee  of  a  judgment  is  in  no 
different  position  from  that  of  an  origi- 
nal judgment  creditor  upon  a  reversal 
of  the  judgment.  Reynolds  v.  Hosmer. 
4^  Cal.  630;  Mcjilton  v.  Love,  13  111. 
486. 

Where  a  judgment  obtained  by  an 
assignee  of  a  claim  in  the  name  of  the 
assignor  is  reversed,  the  assignee  may 
be  compelled  to  make  restitution. 
Maghee  v.  Kellogg,  24  Wend.  (N.  Y.) 
32;  Langley  v.  Warner,  3  N.  Y.  329; 
Catlin  v.  Allen,  17  Vt.  158.  Compare 
Lyman  v.  Edwards,  2  Day  (Conn.)  152; 
Little  v.  Bunce,  7  N.  H.  485;  s.  c,  28 
Am.  Dec.  363. 

The  former  method  of  recovering 
money  paid  or  collected  on  a  judgment 
subsequently  reversed  was  by  a  writ  of 
restitution  where  the  facts  appeared  of 
record,  and  by  scire  facias  in  other 
cases.  Martin  v.  Woodruff,  2  Ind. 
239;  Clark  v.  Pinney,  6  Cow.  CS.  Y.) 
297;  Eubank  v.  Rail,  2  Leigh  (Va.) 
320.  See  Error,  Writ  of,  vol.  6,  p. 
835.  But  assumpsit  will  lie  in  such 
cases.  Rann  v.  Reynolds,  18  Cal.  275; 
Duncan  v.  Ware,  5  Stew.  &  P.  (Ala.) 
119;  s.  c,  24  Am.  Dec.  772;  Martin  v. 
Woodruff,  2  Ind.  239;  Green  v.  Stone. 
1  H.  &  J.  (Md.)  405;  Clark  v.  Pinney, 
6  Cow.  (N.  Y.)  297;  Isam  v.  Johns,  2 
Munf.  (Va.)  272. 

4.  Farmer  v.  Rogers,  10  Cal.  335; 
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Vacation  of. 


These  are  the  few  essential  principles  as  to  the  effect  of  the 
direct  impeachment  of  a  judgment  by  its  reversal  in  a  higher 
court.  Whatever  else  might  otherwise  demand  consideration 
here  has  already  been  treated  under  other  titles.1 

3.  Vacation  of  Judgments — (a)  In  General. — A  court  may  va- 
cate its  judgment  at  any  time  during  the  term  at  which  it  was 
rendered,*  even  though  the  steps  for  taking  an  appeal  have  been 
perfected^  Ordinarily,  a  judgment  cannot  be  vacated  by  the 
court  which  rendered  it  after  the  expiration  of  the  term  at  which 
it  was  rendered.4 


Hibbits  v.  Jack,  97  Ind.  570;  Allman  v. 
Taylor,  101  III.  185;  Frost  v.  McLeod, 
19  La.  An.  69;  Taylor  v.  Lauer,  26  La. 
An.  307;  Gott  v.  Powell.  41  Mo.  416; 
Ward  v.  Hollins,  14  Md.  158;  Coster  v. 
Peters,  4  Abb.  Pr.,  N.  S.  (N.  Y.)  53. 

But  as  to  sales  to  the  attorney  of  the 
plaintiff,  see  Twogood  v.  Franklin.  27 
Iowa  239;  Simonds  v.  Catlin,  2  Cai. 
(N.  Y.)  63;  Stroud  v.  Casey,  25  Tex. 
754;  Galpin  v.  Page,  18  Wall.  (U.  S.) 
350.  See  also  Error,  Writ  of,  vol.  6, 
pp.  833,  835. 

Practice. — At  common  law  a  joint 
judgment  erroneous  as  to  one  must  be 
reversed  as  to  all;  yet  such  is  not  the 
rule  where  the  judgment  is  valid  as  to 
.one  party  and  absolutely  void  as  to 
another.  Gray  v.  Stuart,  33  Gratt. 
(Va.)  351.  See  also  Midkiff  v. 
Lusher,  27  W.  Va.  439.  See  Error, 
Writ  of,  vol.  6,  p.  832. 

Where  the  cause  of  action  is  hot  nec- 
essarily joint,  judgment  may  be  re- 
versed as  to  some  defendants  and  en- 
forced against  others.  Nichols  v. 
Dunphy,  58  Cal.  605.  See  Error, 
Writ  of,  vol.  6,  p.  832. 

1.  See  generally  Appeal,  vol.  1,  p. 
616  et  seq.  627;  Error,  Writ  of,  vol. 
6,  p.  832. 

3.  Underwood  v.  Sledge,  27  Ark. 
295;  Baker  v.  Thompson,  75  Ga.  164; 
Kemp  v.  Cook,  18  Md.  130;  Harris  v. 
State,  24  Neb.  803;  Coffin  v.  Lesster,  36 
Hun  (N.  Y.)  347;  State  v.  Treasurer, 
43  Mo.  228;  Nelson  v.  Ghiselin,  17  Mo. 
App.  663;  Garza  v.  Baker,  58  Tex.  483; 
Browson  v.  Schulten,  104  U.  S.  410. 

Unless  previously  adjourned  sine  die, 
every  term  continues  until  the  begin- 
ning of  the  next,  for  this  purpose. 
Taylor  v.  Lusk,  9  Iowa  444;  Townsend 
v.  Chew,  31  Md.  247;  Doss  v.  Tyack, 
14  How.  (U.  S.)  297. 

The  power  must  be  exercised  In  open 
■court.  Ross  v.  Grange,  27  Q±  B.  (U. 
Can.)  306;  Clawson  v.  Hutchinson,  14 
.S.  Car.  517.  The  vacating  ofajudg- 
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ment  in  time  in  open  court  cannot  be 
reviewed  in  an  appellate  court.  Bolton 
v.  McKinley,  22  111.  203.  But  see 
Comstock  v.  Whitworth,  75  Ind.  129. 
The  refusal  to  vacate  may  be  so  re- 
viewed. Monroe  v.  Paddock,  75  Ind. 
422;  Dunlap r. Gregory,  14  111.  App. 601. 

Where  a  motion  to  set  aside  a  judg- 
ment has  been  made  during  the  term  at 
which'  it  was  rendered,  the  court  does 
not  lose  jurisdiction  to  set  the  judg- 
ment aside  because  the  matter  is  al- 
lowed to  stand  over  until  a  subsequent 
term.  Amy  v.  Watertown,  130  U.  S. 
301;  Bronson  v.  Schulten,  104  U.  S. 
410;  Baker  v.  Baker,  51  Wis.  538. 

By  Superior  Courts. — Where  a  jus- 
tice's judgment  is  docketed  in  a  supe- 
rior court  merely  for  the  purpose  of 
execution  there,  the  latter  court  cannot 
vacate  it.  Morton  v.  Rippy,  84  N. 
Car.  611.  Compare  Kimball  v.  Kelton, 
54  Vt.  177.  See  also  Mabbett  v.  Vick, 
53  Wis.  158. 

The  supreme  court  of  Oregon  may 
vacate  a  judgment  before  It  on  appeal 
under  the  same  terms  as  the  court 
which  rendered  it.  Branson  v.  Orego- 
nian  R.  Co.,  10  Oreg.  278. 

The  legislature  cannot  vacate  a  judg- 
ment nor  authorize  a  court  to  do  so 
after  it  has  passed  beyond  the  court's 
control.  Lewis  v.  Webb,  3  Greenl. 
(Me.)  326;  Merrill  v.  Sherburne,  1  N. 
H.  199;  Burch  v.  Newbury,  10  N.  Y. 
374;  Hill  v.  Sunderland,"  3  Vt.  507; 
Griffin  v.  Cunningham,  20  Gratt.  (Va.) 
31;  Arnold  v.  Kelley,  5  W.  Va.  446; 
State  v.  Wheeling  etc.  Co.,  18  How.(U. 
S.)  421;  U.  S.  v.  Klein,  13  Wall.  (U.S.) 
128.  Compare  Grant  v.  U.  S.,  18  Ct. 
CI.  (U.  S.)  732. 

8.  Blum  v.  Wettermark,  5S  Tex.  125. 
Compare  Islerf.  Brown,  69  N.  Car.  125. 

4.  In  California,  Tennessee,  Massa- 
chusetts and  Connecticut  courts  have 
no  power  to  vacate  their  judgments 
after  the  term  for  any  reason  whatever, 
except  as  provided  "by  statute.  Free- 
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But  a  court  may  vacate  its  own  judgment  after  the  term 
where  it  did  not  have  jurisdiction  to  render  the  judgment,1  or 
•where,  for  any  reason, 


man  on  Judg.  (3rd  ed.),  $  93;  Hancock 
v.  Stewart,  1  Wash.  Ter.  323;  Mason 
v.  Pearson,  118  Mass.  61;  Wood  v. 
Payea,  138  Mass.  61 ;  Hall  v.  Paine,  47 
Conn.  439;  Anderson  v.  Thompson, 
7  I.ea  (Tenn.)  259.  See  also  Baker  v. 
Baker,  51  Wis.  538. 

But  courts  generally  have  power  to 
set  aside  judgments.  Warner  Bank  v. 
Clement,  58  N.  H.  533;  Hambleton  v. 
Yocum,  108  Pa.  St.  304. 

A  surrogate  may,  in  New  York, 
open  a  decree  in  a  proper  case  after  the 
time  an  appeal  therefrom  has  passed. 
In  re  Ermand,  24  Hun  (N.  Y.)  1. 

1.  Pettus  v.  McClannahan,  52  Ala. 
55;  People  v.  Green,  74  Cal.  400;  s.  c, 
5  Am.  St.  Rep.  448;  Cotton  v.  McGe- 
hee,  54  Miss.  621;  Heffner  v.  Gunz,  29 
Minn.  108;  Hallett  v.  Righters,  13  How. 
Pr.  (N.  Y.)  43;  Kelway  v.  Jones,  2 
Harr.  (N.  J.)  345;  In  re  College  St.,  11 
R.  I.  472;  Craddock  v.  State,  15  Tex. 
App.  641;  Shuford  v.  Cain,  1  Abb.  (U. 
S.)  302;  Midkiff  v.  Lusher,  27  W.  Va. 
439- 

The  return  of  service  of  summons 
does  not  estop  the  defendant  from 
showing,  for  the  purpose  of  setting 
aside  the  default  and  being  admitted  to 
plead,  that  he  was  ignorant  of  the  ser- 
vice and  of  the  fact  that  the  action  was 
pending.  Hite  v.  Fisher,  76  Ind.  231 ; 
Lapham  v.  Campbell,  61  Cal.  296.  See 
also  Zerger  v.  Flattery,  83  Ind.  399; 
Cloud  v.  Pierce  City,  86  Mo.  357. 
Compare  Tracv  v.  Shannon,  22  Abb. 
X.  Cas.  (N.  YO  136. 

Where  the  service  of  process  was 
sufficient  to  put  the  defendant  on  notice 
of  the  case,  judgment  by  default  for 
want  of  an  appearance  will  not  be  set 
aside  on  account  of  irregularities  in 
such  service.  Williams  v.  Buchanan, 
75  Ga.  789;  Baker  v.  Thompson,  75  Ga. 
164;  Grant  v.  Birdsall,  48  N.  Y.  Super. 
Ct.  427.  See  also  Foster  v.  Hanswirth, 
5  Mont.  566. 

But  when  the  return  day  is  wrong  in 
a  copy  of  the  writ  left  by  an  officer,  and 
the  defendant  is  defaulted  and  unjustly 
deprived  of  a  hearing  because  of  the 
mistake,  he  is  entitled  to  have  the  judg- 
ment set  aside.  Kimball  v.  Kelton,  54 
Vt  177.  Compare  Mabbett  v.  Vick,  53 
Wis.  158. 

It  has  been  held  that  a  judgment  re- 
covered by  an  attorney  without  the 


knowledge  of  plaintiff  is  void  and  may 
be  set  aside.  Koonce  v.  Butler,  84  N. 
Car.  221;  Latimer  v.  Latimer,  22  S. 
Car.  257.  So  of  judgment  against  de- 
fendant. Reynolds  v.  Fleming,  30  Kan. 
106;  s.  c,  46  Am.  Rep.  86;  Cleveland  v. 
Hopkins,  55  Wis.  387. 

Audita  querela  is  not  available  to 
obtain  relief  against  a  judgment  ren- 
dered on  the  unauthorized  appearance 
of  an  attorney.  Abbott  v.  Dutton,  44 
Vt.  551;  Spaulding  v.  Swift,  18  Vt. 
214. 

Where  the  jurisdiction  of  the  person 
of  a  party  resident  in  the  State,  ac- 
quired by  an  unauthorized  appearance 
of  an  attorney  of  the  court,  cannot  be 
disputed,  the  party  may  be  permitted  to 
come  in  and  make  his  defence  to  the 
action,  unless  the  rights  of  innocent 
third  parties  have  intervened  or  where 
one  has  become  replevin  bail  at  the  in- 
stance of  a  codefendant  of  the  party. 
Coon  v.  Welborn,  83  Ind.  230. 

And  even  though  such  rights  have  in- 
tervened according  to  some  authorities. 
Stocking  v.  Hanson,  35  Minn.  207. 

The  circuit  court  should  not,  upon  a 
mere  affidavit  of  the  defendant  (al- 
though it  purports  to  contain  copies  of 
the  summons,  return,  docket  entries 
and  judgment),  strike  from  its  records 
the  transcript  and  docket  of  a  justice's 
judgment,  upon  the  ground  that  the 
justice  did  not,  by  proper  service  of  the 
summons,  acquire  jurisdiction— especi- 
ally where  it  appears  by  counter  affida- 
vits that  the  summons  was  in  fact  prop- 
erly served,  and  that  the  judgment  is 
just  and  equitable.  Wait  v.  Sherman, 
61  Wis.  119. 

Where,  pending  the  foreclosure  of  a 
mortgage,  the  defendant  died,  and  his 
administratrix  was  made  a  party  by 
scire  facias,  and  the  plaintiff  having 
died,  his  executrix  was  made  a  party, 
without  notice  to  the  defendant,  and 
judgment  of  foreclosure  was  at  once 
rendered,  the  defendant  not  being  pres- 
ent in  person  or  by  counsel,  she  has  not 
had  her  day  in  court,  and  having  a 
good  defence  to  the  foreclosure,  an  affi- 
davit of  illegality  will  lie  to  the  fi.  fa. 
issued  thereunder.  Meeks  v.  Johnson, 
75  Ga.  629. 

Judgments  against  infants  have  been 
set  aside  where  they  did  not  appear  by 
guardians  ad  litem.    Keaton  v.  Banks, 
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the  judgment  is  void  j1  or  where  its  rendition  or  entry  was 
procured  by  fraud  or  collusion;2  or  where  it  was  not  entered  in 
accordance  with  the  practice  of  the  court;8  or  where  for  any 


io  Ired.  (N.  Car.)  381.  See  also  Mat- 
thews v.  Joyce,  85  N.  Car.  258;  Syme  v. 
Trice,  96  N.  Carl  243. 

Moving  to  vacate  a  judgment,  which 
motion  is  denied,  does  not,  by  relation, 
give  jurisdiction  where  none  existed  be- 
fore, nor  confer  on  the  judgment  ren- 
dered a  retrospective  validity.  Cloud 
v.  Pierce  City,  86  Mo.  357. 

1.  Cran  v.  Barry,  47  Ga.  476;  Olney 
v.  Boyd,  50  111.  453;  Formal*  t».  Carter, 
9  Kan.  674;  s.  c,  12  Am.  Rep.  60;  In  re 
Estate  of  Charlebois*,  6  Mont.  373;  Her- 
vey  v.  Edmunds,  68  N.  Car.  243; 
Cowles  v.  Hayes,  69  NT.  Car.  406; 
Winslow  v.  Anderson,  3  Dev.  &  Bat. 
(N.  Car.)  9;  Reynolds  v.  Stansburg,  20 
Ohio  344;  Mills  v.  Dickson,  6  Rich. 
(S.  Car.)  487;  Franks  v.  Lockey,  45  Vt. 
395. 

Judgment  entered  on  the  verdict  by 
mistake  by  the  clerk,  where  the  case  had 
been  continued  for  argument,  was  set 
aside.  U.  S.  v.  McNight,  1  Cranch 
(U.  S.)  84.  Otherwise  without  author- 
ity.   Wharton  v.  Harlan,  68  Cal.  422. 

So  was  a  judgment  entered  while 
an  order  of  reference  was  still  in  force. 
Stacker  v.  Cooper  Circuit  Court,  25 
Mo.  401. 

3.  Schoonmaker  v.  Albertson  etc. 
Co.,  51  Conn.  387;  Huntington  v. 
Finch,  3  Ohio  St  445;  Craig  v.  Wroth, 
47  Md.  291;  Downing  v.  Still,  43  Mo. 
309;  Harkness  v.  Austin,  36  Mo.  47; 
Burley  v.  Millard,  11  Neb.  286;  Brown 
v.  Byam,  59  Iowa  52;  Edson  v.  Edson, 
108  Mass.  590;  People  v.  Hektograph 
Co.,  10  Abb.  N.  Cas.  (N.  Y.)  358;  Al- 
len v.  McClellan,  12  Pa.  St.  328;  Bu- 
chanan v.  Bilger,  64  Tex.  580;  Peterson 
v.  Peterson,  13  Phila.  (Pa.)  82;  Carman 
v.  Reynolds,  5  El.  &  BI.  301. 

Where  statutes  provide  for  vacating 
judgments  after  the  term,  fraud  is  gen- 
erally one  of  the  grounds  specified. 
School  District  v.  Schrciner,  46  Iowa 
172. 

Under  such  a  statute  a  judgment  was 
vacated  because  obtained  by  the  wilful 
perjury  of  the  plaintiff,  and  without  the 
defendant's  being  guilty  of  neglect. 
Latthe  v.  McDonald,  12  Kan.  340. 
But  not  where  the  alleged  perjury 
was  that  of  plaintiff's  witness.  Loii- 
cheine  v.  Strouse,  49  Wis.  623.  But  see 
Spooner  v.  Spooner.  26  Minn.  137. 

A  party,  without  showing  more,  will 


not  be  permitted  to  contradict  the  sol- 
emn records  of  a  court,  on  the  ground 
that  the  statements  therein  are  false, 
that  they  show  that  proof  was  heard, 
when  in  fact  no  proof  was  heard,  and 
charge  that  there  was  consequently 
fraud  in  both  the  party  and  the  court  in 
so  entering  the  judgment.  Braden  p. 
Rutyenberger,  18  W.  Va.  286. 

A  judgment  will  not  be  vacated  in 
behalf  of  one  who  alleges  his  own  tur- 
pitude as  the  ground  for  such  relief. 
Kunkle's  Appeals,  107  Pa.  St.  368. 

Where,  at  the  time  a  case  was  called 
for  trial,  defendant  was  engaged  with 
plaintiff  and  one  of  the  latter's  attor- 
neys in  trying  to  come  to  a  settlement, 
and  plafntifFs  other  attorney,  knowing- 
this,  procured  a  default  and  judgment, 
the  judgment  was  set  aside.  Marsh  v. 
Perrin,  10  Oreg.  364. 

Upon  set.  fa.  to  revive  a  judgment 
which  had  been  entered  by  confession 
upon  a  judgment  note  and  had  already 
been  revived  twice  by  amicable  set. fa., 
the  original  judgment  was  vacated  to- 
permit  defendant,  who  could  not  read, 
to  show  that  he  had  not  understood  the 
nature  of  the  note  or  the  pr-vious  pro- 
ceedings, and  had  been  misled  in  re- 
lation thereto  by  plaintiff.  Monroe  t>. 
Monroe,  93  Pa.  St.  520. 

Practice  In  North  Carolina. — It  has 
been  held  in  North  Carolina,  that  a 
new  action  and  not  a  motion  in  the 
cause  is  the  proper  method  to  attack  a 
judgment  for  fraud;  but  a  motion  in  the 
cause  and  not  a  new  action  is  the  proper 
manner  of  proceeding  to  have  the  judg- 
ment set  aside  for  irregularity.  Fowler 
v.  Poor,  93  N.  Car.  466;  Grant  v.  Ed- 
wards, 88  N.  Car.  246;  Stump  v.  Long. 
84  N.  Car.  616;  Syme  v.  Trice,  96  N. 
Car.  243;  Mock  v.  Cogwin,  101  N.  Car. 
366. 

3.  Bailey  v.  Sloan,65Cal.  387;  Ames 
v.  Brinsden,  25  Kan.  746;  Fenton  r>. 
Garlick,  6  Johns.  (N.  Y.)  288;  Dirk  v. 
McLaurin,  63  N.  Car.  185;  Merrv-k  v. 
Baltimore,  43  Md.  219;  Knox  County 
Bank  v.  Doty,  9  Ohio  St.  505.  See  also 
Russell's  Appeal,  93  Pa.  St.  384. 

A  judgment  entered  after  the  death 
of  a  party  may  be  stricken  out.  Holmes 
r.  Honie,  8  How.  Pr.  JN.  Y.)  384; 
Lockridge  v.  Lyon,  68  Ga.  137.  So 
will  a  judgment  entered  bv  default 
prematurely.  Mailhousc  t>.  tnloes.  iS. 
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reason  it  appears  that  the  judgment  could  not  have  been  intended 
by  the  court.1  A  judgment  will  not  be  vacated  after  the  term 
for  mere  errors  of  the  court  or  irregularities  in  the  proceedings  ;* 
nor  because  of  any  misapprehension  of  a  party  or  his  attorney, 

Md.  339.  But  see  Tootle  v.  Jones,  19 
Neb.  588.  Or  without  the  proper  affi- 
davit. De  Atley  v.  Senior,  55  Md.  479. 
Or  upon  a  defective  verdict.  Coltart 
v .  Moore,  79  Ala.  361. 

A  judgment  as  by  default,  taken  by 
the  plaintiff  after  the  action  tuas  at 
issue,  should  be  set  aside  on  defendant's 
motion,  without  regard  to  the  merits  of 
the  answer  and  without  any  affidavit  of 
merits.  Knowles  v.  Fritz,  58  Wis. 
216. 

A  judgment  for  defendant  entered 
npon  the  verdict  of  a  jury  was  vacated 
two  years  thereafter,  although  plaintiff 
who  made  the  application  had  paid  the 
costs  and  the  judgment  had  been  marked 
satisfied,  upon  the  ground  that  the  de- 
fence to  the  action  was  equitable  and 
should  have  been  passed  upon  by  the 


judge.  Cooper  v.  Smith,  16  S.  Car.  331. 

The  failure  to  enter  a  judgment  in 
the  original  trial  docket  before  entry 
thereof  in  the  judgment  record,  a  record 
book  kept  for  the  permanent  registra- 
tion of  all  judgments  and  decrees,  is 
nothing  more  than  a  mere  clerical  error 
or  misprision,  that  would  at  once  be 
corrected  by  the  court  upon  application 
for  that  purpose,  and  affords  no  ground 
for  vacating  the  judgment.  Bond  v. 
Citizens'  Nat.  Bank.  65  Md.  498. 

An  affidavit  of  illegality  is  not  the 
proper  remedy  to  arrest  an  execution 
and  set  aside  a  judgment,  upon  the 
ground  that  at  the  time  of  its  rendition 
by  the  court,  as  being  by  default,  there 
was  an  issuable  plea  on  file  and  undis- 
posed of.  Such  a  result  can  be  obtained 
by  writ  of  error,  motion  to  vacate  the 
judgment,  or  bill  in  equity,  as  the  facts 
of  the  case  may  demand.  Tumlin  v. 
O'Bryan,  68  Ga.  65.  See  also  Green  v. 
Oliphant,  64  Ga.  565. 

1.  Cook  v .  Wood,  24  111.  295:  State 
Sav.  Inst.  v.  Nelson,  49  111.  171 ;  Hill  v. 
St.  Louis,  20  Mo.  584;  Merle  v.  An- 
drews, 4  Tex.  200;  Geery  v.  Geery,  79 
N.Y:S65. 

As  where  judgment  had  been  entered 
on  a  wrong  verdict,  reported  to  the 
court  by  mistake.  Capen  v.  Stoughton, 
16  Gray  (Mass.)  365. 

A  judgment  will  not  be  vacated  or 
resettled  on  the  ground  that  it  does  not 
conform  to  an  order  upon  a  motion  ad- 
dressed to  judges  other  than  those  who 
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settled  the  original  judgment  where  it 
cannot  plainly  be  seen  whether  there 
was  an  error  or  not.  Caro  r.  Metro- 
politan Elevated  R.,  48  N.  Y.  Super. 
Ct.,  54s;  s.  c,  64  How.  Pr.  (N.  Y.) 
224. 

A  judgment  confessed  by  an  attorney 
was  vacated  upon  the  ground  that  usury 
entered  into  the  consideration.  Flem- 
ing v.  Jencks,  22  111.  475. 

Any  inability  to  make  a  defence  seems 
to  be  sufficient  cause  for  having  the 
judgment  vacated  after  the  term  in 
Michigan.  Loree  v.  Reeves,  2  Mich. 
133;  Hurlburt  v.  Reed,  5  Mich.  30. 

A  judgment  entered  under  a  power 
of  attorney  against  a  dead  man  because 
of  an  unfounded  rumor,  was  opened  up 
on  application  of  the  administratrix. 
Grossman's  Appeal,  102  Pa.  St.  137. 

A  judgment  by  default  was  vacated 
after  eight  years  to  allow  the  judgment 
debtor  to  give  evidence  of  payments 
that  should  have  been  credited  to  him. 
United  States  v.  Millinger,  17  Blatchf. 
(U.  S.)  451.  Compare  United  States 
v.  Millinger,  19  Blatchf.  (U.  S.)  202; 
Burton  v.  Harris,  76  Ind.  429. 

In  New  fork,  a  judgment  entered 
after  an  inquest  taken  on  defendant's 
failure  to  appear  should  be  attacked  by 
motion  to  set  it  aside  and  not  by  appeal. 
Greenleaf  v.  Brooklyn  etc.  R.,  37  Hun 
(N.  Y.)  43S. 

3.  Willard  v.  Archer,  63  Cal.  33; 
Smith  v.  Uhler,  99  Ind.  140;  Trawick  v. 
Trawick,  67  Ala.  271;  Stancill  v.  Gay, 
92  N.  Car.  455;  Green  v-  Hamilton,  16 
Md.  317;  Peake  v.  Redd,  14  Mo.  79; 
Schobacher  v.  Germantown  Ins.  Co., 
59  Wis.  86;  U.S.  Bank  v.  Moss,  6  How. 
(U.  S.)  31;  Assignees  v.  Dorsey,  2 
Wash.  (U.  S.)  433;  Charman  v.  Char- 
man,  16  Ves.  Jr.  1 15. 

A  motion  to  set  aside  a  judgment  for 
a  mere  irregularity  must  be  made  at  the 
same  term,  or,  if  the  judgment  is  en- 
tered in  vacation,  at  the  next  term  at 
which  the  motion  can. be  heard.  Frank- 
furth  v.  Anderson,  61  Wis.  107;  Por- 
mann  v.  Frede,  72  Wis.  226. 

A  judgment  entered  in  conformity 
with  the  verdict  will  not  be  vacated  on 
a  motion  accompanied  with  affidavits 
for  the  erroneous  computation  of  in- 
terest on  the  trial.  Van  Dolsen  v. 
Abendroth,  53  N.  Y.  Super  Ct.  35. 
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not  occasioned  by  his  adversary  j1  nor  because  the  party  seeking 
to  have  the  judgment  vacated  refused  or  neglected  to  defend 
the  action  ;a  nor  for  the  purpose  of  extending  the  time  for  taking 
an  appeal.8 

Any  party  to  the  action  may  apply  to  have  a  judgment  va- 
cated, provided  he  is  injured  thereby.4  Ordinarily,  a  judgment 
will  not  be  set  aside  on  the  application  of  a  third  party,5  unless 
it  was  obtained  by  fraud  or  collusion  between  the  parties  and  .in- 
juriously affects  his  rights.6   The  real  party  in  interest  in  an  ac- 


1.  In  re  Ermand.  24  Hun  (N.  Y.)  1; 
Harbor  v.  Pacific  R.,  32  Mo.  423;  Mur- 
phy v.  Merritt,  63  N.  Car.  502.  Corn- 
fare  Clutz  v.  Carter,  12  Neb.  113; 
Schoonmaker  v.  Albertson  etc.  Co.,  51 
Conn.  387. 

A  party  is  not  entitled  to  relief  against 
a  judgment  rendered  against  him,  where 
it  appears  that  a  summons  was  regularly 
served,  and  he  paid  no  attention  to  the 
case  either  in  person  or  by  attorney,  be- 
cause he  supposed  he  was  not  required 
by  the  law  to  answer  the  complaint  until 
served  with  a  copy.  Churchill  v.  Brook- 
lyn L.  Ins.  Co.,  88  N.  Car.  205. 

A  judgment  or  order  made  by  con- 
sent of  the  parties  or  their  attorneys 
will  not  be  vacated  because  one  of  them 
did  not  understand  its  effect.  Stump  v. 
Long,  84  N.  Car.  616;  Trier  v.  Her- 
mann, 44  Hun  (N.  Y.)  489.  Compare 
Cowles  v.  Curry,  96  N.  Car.  331. 

2.  Metzger  v.  Waddell,  1  N.  Mex. 
400;  United  States  v.  Millinger,  19 
Blatchf.  (U.  S.)  202. 

Especially  where  a  previous  judg- 
ment by  default  has  been  6et  aside. 
Smythe  v.  Kastler,  16  Neb.  264. 

S.  Memphis  etc.  R.  v.  Johnson,  16 
Lea  (Tenn.)  387. 

4.  Downing  v.  Still,  43  Mo.  309; 
Hardin  v.  Lee,  51  Mo.  241;  Harvey  v. 
Edmunds,  68  N.  Car.  243;  Latimer  v. 
Latimer,  22  S.  Car.  257. 

Under  the  statutes  giving  a  party  a 
right  to  move  for  the  vacation  of  a  judg- 
ment "taken  against  him"'  on  the  ground 
of  mistake,  surprise,  etc.,  the  party  in 
whose  favor  the  judgment  has  been 
rendered  may  have  it  set  aside.  Mont- 
gomery v.  Ellis,  6  How.  Pr.  (N.  Y.) 
326.  But  not  if  not  prejudiced  thereby. 
Hinsdale  v.  Hawley,  89  N.  Car.  87. 

8.  Coleman  v.  Case,  66  Iowa  534; 
Smith  v.  Newbern,  73  N.  Car.  303; 
Walton  v .  Walton,  80  N.  Car.  26;  Gere 
v.  Gundlach,  57  Barb.  (N.  Y.)  15; 
Baugh  v.  Baugh.  37  Mich.  59;  s.  c,  26 
Am.  Rep.  495;  Drexel's  Appeal,  6  Pa. 
St.  272. 


Vendees  of  land  subject  to  the  lien  of 
the  judgment,  assignees,  judgment  cred- 
itors and  other  third  parties  cannot  have 
the  judgment  vacated  for  mere  irregu- 
larities. Gere  v.  Gundlach,  57  Barb.  (N. 
Y.)  15,  Parsons  v.  Johnson,  66  Iowa 
455;  Jacobs  v.  Burgwyn,  63  N.  Car. 
196;  Powell  v.  McDowell,  r6  Neb.  424; 
Hauer's  Appeal,  5  W.  &  S.  (Pa.)  473; 
Packard  v.  Smith,  9  Wis.  184.  Com- 
pare Reed  v.  Loucks,  61  How.  Pr.  (N. 
Y.J  434;  People  v,  Mullan,  65  Cal.  196. 

The  court  refused  to  open  a  default 
in  an  action  of  ejectment,  because  the 
defendants  after  the  commencement  of 
the  suit  and  before  default  had  con- 
veyed their  interest  in  the  land  in  con- 
troversy to  another,  who  did  not  join 
in  the  motion  or  ask  to  have-the  action 
continued  in  the  name  of  the  defend- 
ants.   Moore  v.  Kellogg,  58  Cal.  385. 

A  decree  will  not  be  vacated  on  the 
application  of  a  third  party  injured 
thereby,  where  such  third  party  was 
notified  of  the  pendency  of  the  suit  and 
had  the  right  and  an  opportunity  to  de- 
fend the  suit.  Merrill  v.  Bowe,  67  Iowa 
636. 

Under  the  New  York  code,  one  who 
purchases  property  after  notice  of  the 
action  has  been  filed,  may  move  the 
court  to  vacate  a  judgment  affecting  his 
rights.  Ladd  v.  Stevenson,  112  N.  Y. 
325;  s.  c,  8  Am.  St.  Rep.  748. 

6.  Freeman  on  Judg.  (3rd  ed.),  $  92; 
Gere  v.  Gundlach,  57  Barb.  (N.  Y.)  15. 

An  officer  in  charge  of  the  finances  of 
a  city  has  been  permitted  to  have  a 
judgment  against  the  city  set  aside 
where  it  was  obtained  by  the  collusion 
of  other  city  officers.  Lowber  v. 
Mayor,  26  Barb.  (N.  Y.)  262. 

A  stockholder  of  a  corporation  was 
permitted  to  have  a  judgment  dissolv- 
ing the  corporation  set  aside,  and  to 
defend  the  action.  People  v.  Hekto- 
graph  Co.,  to  Abb.  N.  Cas.  (N.  Y.) 
358. 

It  has  been  held  that  a  fraudulent 
confession  of  judgment  cannot  be  set 
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tion  by  or  against  a  nominal  party  may  apply  to  have  the  judg- 
ment vacated.1 

It  must  appear  that  the  party  seeking  to  have  the  judgment 
set  aside  has  not  been  guilty  of  laches  in  making  the  application.* 


aside  on  the  application  of  a  creditor 
having  no  lien  on  the  debtors'  property 
by  attachment  or  judgment.  Jacob- 
stein  v.  Abrams,  41  Hun  (N.  Y.)  272. 

A  judgment  by  confession  upon  an 
insufficient  statement  was  set  aside  at 
the  instance  of  a  junior  judgment  cred- 
itor, although  property  of  the  judg- 
ment debtor  had  been  sold  under  the 
confession  and  purchased  by  the  plain- 
tiffin  that  judgment.  Ex  parte  Carroll, 
17  S.  Car.  446. 

In  Louisiana,  a  defendant's  creditor, 
who  is  not  an  original  party,  may  ap- 
peal from  a  judgment  against  the  de- 
fendant, but  he  must  show  that  the 
judgment  was  rendered  to  his  injury 
and  in  fraud  of  his  rights.  Coyle  s- 
Succ.,  32  La.  An.  79. 

1.  JEtwa  Ins.  Co.  v.  Aldrich,  38  Wis. 
107;  Mann  v.  ./Etna  Ins.  Co.,  38  Wis. 
114;  Reclamation  Dist.  v.  Coghill,  56 
Cal.  607;  In  re  Reed,  19  Neb.  397. 

A  creditor  of  a  tenant,  against  whom 
a  judgment  had  been  entered  under  the 
lease  by  the  landlord  was  permitted  to 
open  the  judgment  on  tendering  the 
landlord  the  amount  due.  Entenman 
v.  Keebler,  13  Phila.  (Pa.)  56. 

A  judgment  foreclosing  a  mortgage  in 
an  action  brought  by  the  former  owner 
of  the  mortgage  without  the  knowlege 
of  the  assignee  thereof  was  set  aside  on 
the  application  of  the  latter.  Marshall 
v.  McGee,  33  Hun  (N.  Y.)  354. 

The  heirs  of  an  intestate  may  apply 
to  have  an  allowance  of  a  claim  against 
the  estate  vacated.  Buchanan  v.  Bil- 
ger,  64  Tex.  589. 

3.  Laches  Brumbaugh  v.  Stockman, 

83  Ind.  583;  Ammerman  v.  State,  98 
Ind.  165;  Amey  v.  Marshael,  63  Md. 
369;  Kemp  v.  Cook,  j8  Md.  130;  Mc- 
Lean v.  McLean,  84  N.  Car.  366; 
Nichols  v.  Nichols,  10  Wend  (N.  Y.) 
360;  Jex  C.Jacob,  9  Daly  (N.  Y.)  293; 
McEvers  v.  Markler,  1  John.  Cas.  (N. 
Y.)  248;  Cagger  v.  Gardiner,  1  How. 
Pr.  (N.  Y.)  142;  .(Etna  L.  Ins.  Co.  v. 
McCormick,  20  Wis.  265;Jonetr>.  Mor- 
timer, 29  La.  An.  206;  Francis  v. 
Wood,  81  Ky.  16;  Hill  v.  Beatty,  6t 
Cal.  356;  Beck  with  v.  Douglass,  25  Kan. 
229.  See  also  Ex  parte  Carroll,  17  S. 
Car.  446;  United  States  v.  Millinger, 
17  Blatchf.  (U.  S.)  451;  Bronson  v. 
Schulten,  104  U.  S.  410.  Compare 


School  District  v.  Schreiner,  46  Iowa 
172. 

It  has  been  said  that  any  step  taken 
in  a  case  after  the  irregularity  has 
taken  place  is  a  waiver  of  the  right  to 
have  the  judgment  set  aside.  Jenkins 
v.  Esterly.  24  Wis.  340;  Coon  v.  Wel- 
born,  83  Ind.  230.  Compare  Adams' 
Appeal,  101  Pa.  St.  471.  See  also 
Schenck's  Appeal,  94  Pa.  St.  37. 

A  party  injured  by  a  judgment 
through  his  own  neglect  cannot  be  re- 
lieved by  audita  querela.  Thatcher  v. 
Gammon,  12  Mass.  270;  Griswold  v. 
Rutland,  23  Vt.  324;  Faxon  v.  Baxter, 
11  Cush.  (Mass.)  35. 

The  court  has  refused  to  vacate  a 
judgment  within  the  time  provided  by 
statute  in  certain  cases  where  the  de- 
fendant has  been  guilty  of  laches. 
Jonet  v.  Mortimer,  29  La.  An.  206; 
Birch  v .  Frantz,  77  Ind.  199;  Williams 
v.  Williams.  70  N.  Car.  665;  Bradford 
v.  Coit,  77  N.  Car.  72.  Compare  Pier 
v.  Millerd,  63  Wis.  33;  School  District 
v.  Schreiner,  46  Iowa  172. 

For  cases  under  statutes,  see  Tavlor 
v.  Plumb,  57  Iowa  33;  Wash  v.  Cars, 
92  Ind.  216. 

Where,  on  an  application  to  open  a 
judgment  made  within  the  time  pro- 
vided by  statute,  the  plaintiff  appeared 
and  moved  for  a  continuance  of  the 
hearing  in  order  to  enable  him  to  ob- 
tain counter  testimony  on  the  question 
of  notice,  and  in  consequence  of  the 
granting  of  the  motion  the  hearing 
of  the  application  was  not  had  until  the 
time  fixed  by  the  statute  had  elapsed,  it 
was  held  that  the  delay  did  not  deprive 
defendant  of  his  right  to  have  the  judg- 
ment opened.  Albright  v.  Warkentin, 
31  Kan.  442. 

A  delay  for  more  than  eleven  months 
in  moving  to  have  a  default  set  aside 
cannot  be  excused  by  defendant  on 
the  ground  that  he  had  waited  until  he 
earned  money  to  pay  the  necessary 
costs.    Altmann  v.  Gabriel,  28  Minn. 

The  power  of  a  court  to  vacate  a 
judgment  which  appears  to  be  void 
from  an  inspection  of  the  judgment  roll 
does  not  expire  by  lapse  of  time.  Peo- 
ple v.  Greene,  74  Cal.  400;  s.  c,  5  Am. 
St.  Rep.  448. 

Where  the  statute  is  imperative  that 
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Under  the  modern  practice,  the  writ  of  error  coram  nobis1  and 
writ  of  audita  querela*  have  been  abandoned,  quite  generally,  for 
the  more  simple  remedy  by  motion  or  petition  in  the  original  ac- 
tion.8   A  judgment  will  not  be  vacated  after  the  expiration  of 


a  motion  to  set  aside  a  judgment  by  de- 
fault rendered  by  a  justice  of  the  peace 
must  be  filed  within  ten  days,  the  fact 
that  the  judgment  was  for  money,  and 
was  rendered  against  one  summoned  as 
garnishee  without  any  evidence  that  he 
was  indebted  to  the  defendant,  does 
not  authorize  an  exception  to  the  rule. 
Roach  v.  Monserratt  Coal  Co.,  71  Mo. 
398- 

As  to  time  within  which  judgments 
may  be  vacated  under  statutes,  see 
Garvin  v.  Garvin,  13  S.  Car.  160; 
Pierce  v.  Lamper,  141  Mass.  20;  Whar- 
ton V.  Harlan,  68  Cal.  422;  Bever  v. 
Beardmore,  40  Ohio  St.  70;  Hurlbut  v. 
Coman,  43  Hun  (N.  Y.)  586. 

1.  See  Error,  Writ  of,  vol.  6,  p. 
810. 

a.  See  Audita  Querela,  vol.  i,p. 
1003. 

s.  Vacation  of  Judgments  by  Motion. 

— Dunlap  v.  Clements,  18  Ala.  778; 
Chambers  v.  Neal,  13  B.  Mon.  (Ky.) 
256;  Huston  Ditto,  20  Md.  305; 
Weaver  v.  Miss.  etc.  Co.,  30  Minn. 
477;  McMillan  v.  Baker,  20  Kan.  50; 
Longworth  v.  Screven,  2  Hill  (S.  Car.) 
298;  Smock  v.  Dade,  5  Rand.  (Va.) 
639;  s.  c,  16  Am.  Dec.  780;  McDonald 
v.  Falvey,  18  Wis.  571.  But  see  War- 
dell  v.  Eden,  2  Johns.  Cas.  (N.  Y.)  258. 
Compare  State  v.  District  Court,  16 
Nev.  371. 

Petition  or  Complaint. — Buchanan  v. 
Bilger,  64  Tex.  589;  Zerger  v.  Flattery, 
83  Ind.  399;  Flanagan  v.  Patterson,  78 
Ind.  514;  Kimball  v.  Kelton,  54  Vt 
177;  Storm  Lake  v.  Iowa  Falls  etc.  Ry., 
62  Iowa  218. 

Practice. — A  motion  to  vacate  a 
judgment  is  not  a  collateral  attack,  and 
hence  evidence  may  be  heard  which 
contradicts  the  judgment  roll  and 
matters  reviewed  which  might  consti- 
tute ground  for  appeal.  Reople  v. 
Greene,  74  Cal.  400;  s.  c,  c  Am.  St. 
Rep.  448;  People  v.  Mullan,  65  Cal.  396. 

Having  overruled  one  motion  to 
vacate  a  judgment,  the  court  will  not 
entertain  another  based  upon  substan- 
tially the  same  grounds.  Mabry  v. 
Henry,  83  N.  Car.  298.  But  the  motion 
may  be  renewed,  if  new  and  additional 
facts  are  presented.  Apsley  v.  Wood, 
67  How.  Pr.  (N.  Y.)  406. 


In  motions  to  set  aside  judgments  for 
irregularity,  and  other  motions  of  kin- 
dred nature,  the  rules  of  evidence  are 
not  so  strictly  adhered  to  as  in  the  trial 
of  an  issue  by  a  jury.  In  such  cases 
the  court  can  hear  any  evidence  which 
is  reasonably  calculated  to  aid  it  in  ar- 
riving at  a  just  conclusion.  Stancill  v. 
Gay,  92  N.  Car.  455. 

Upon  an  application  to  set  aside  a 
judgment  for  mistake,  inadvertence, 
surprise  or  excusable  neglect,  the  court 
should  specifically  find  the  essential 
facts.  Winborne  v.  Johnson,  95  N. 
Car.  46. 

The  court  should  first  make  an  order 
vacating  the  judgment  and  granting  a 
new  trial  before  proceeding  to  deter- 
mine the  merits  of  the  original  case 
upon  the  issues  made  therein.  Brown 
v.  Byam,  59  Iowa  52. 

In  some  cases  the  opening  of  a  judg- 
ment to  let  the  defendant  into  a  de- 
fence does  not  destroy  its  lien.  Cope's 
Appeal,  96  Pa.  St.  294.  See  also  Mc  • 
Tague  v.  Pennsylvania  etc.  R.,  44  N. 
J.  L.  62. 

Permitting  a  party  to  plead  is  equiva- 
lent to  vacating  the  judgment.  Wat- 
son v.  Harris,  65  Tex.  61.  See  also 
McArthur  v.  Oliver,  53  Mich.  299,  305; 
Murphy  v.  De  France,  23  Mo.  App. 
337- 

Upon  a  judgment  in  replevin  in  favor 
of  a  party  for  part  of  the  chattels,  and 
against  him  for  the  residue,  his  appeal 
from  the  judgment  against  him  does 
not  reopen  the  judgment  in  his  favor. 
Vinal  v.  Spoflford,  139  Mass.  126. 

Where  the  action  calls  for  a  joint 
judgment  only,  it  should  be  vacated  as 
to  all  defendants,  if  at  all.  Storm  Lake 
v.  Iowa  Falls  etc.  R.,  62  Iowa  218. 

Judgment  recovered  in  Georgia  dur- 
ing the  late  war  against  three,  one  of 
whom  was  absent  in  the  military  ser- 
vice, was  not  vacated  as  to  the  other 
two  by  being  set  aside  as  to  the  soldier 
on  a  subsequent  proceeding  by ,  him 
under  special  legislation  applicable  to 
the  State  and  confederate  military. 
Powell  v.  Perry,  63  Ga.  417. 

A  judgment  may  sometimes  be  set 
aside  in  whole  or  in  part  only.  Geer 
v.  Reams,  88  N.  Car.  197;  Enos  v. 
Stansburg,  18  W.  Va.  477. 
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the  term  unless  notice  of  the  application  has  been  given  to  the 
opposite  party.1 

The  acts  of  an  officer  done  under  and  by  authority  of  a  judg- 
ment which  is  not  absolutely  void  are  not  rendered  illegal  by 
the  subsequent  vacation  of  the  judgment ;  but  it  seems  that  a 
party  who,  by  his  misconduct,  has  procured  the  rendition  of  a 
judgment  which  is  afterwards  vacated  cannot  justify  his  acts  done 
by  authority  of  the  judgment.8 

{b)  Under  Statutes  for  Mistake,  etc.— In  addition  to 
the  causes  above  enumerated,  statutes  in  some  States  provide 
for  vacating  judgments  taken  against  a  party  through  his  "  mis- 
take, inadvertence,  surprise,  or  excusable  neglect,"  or  where  he 
has  been  prevented  from  presenting  his  claim  or  defence  by  "  un- 
avoidable casualty  or  misfortune."8    The  exercise  of  the  power 


Where  a  judgment  is  rendered  on 
a  petition  which  contains  two  distinct 
causes  of  action,  though  not  separately 
stated  and  numbered,  but  united  in  a 
single  count,  and  a  motion  is  made  to 
vacate  and  set  aside  the  judgment  and 
grant  a  new  trial  for  defects  apparent 
in  the  record,  and  the  record  discloses 
that  judgment  was  properly  entered  on 
one  cause  of  action  and  improperly  en- 
tered on  the  other,  the  court  does 
not  err  in  sustaining  the  motion  in  part 
and  vacating  the  judgment  as  to  the 
one  cause  of  action,  and  in  overruling 
it  in  part  and  sustaining  the  judgment 
as  to  the  other  cause  of  action.  Weaver 
v.  Leach,  26  Kan.  179. 

The  entry  of  a  second  Judgment  in 
the  same  case  is  not  per  se  a  vacation 
of  the  former  judgment.  Nuckols  v. 
Irwin,  2  Neb.  60;  Greene  v.  Oliphant, 
64  Ga.  565;  Conrad  v.  Commercial  Mut. 
Ins.  Co.,  81*  Pa.  St.  66;  Murphy  v. 
De  France,  23  Mo.  App.  337. 

Vacation  on  Condition. — Where  a 
judgment  is  vacated  on  condition  of 
the  payment  of  costs,  the  plaintiff  can- 
not neglect  to  insist  on  such  payment 
and  proceed  on  the  judgment  as  though 
it  were  in  full  force.  Ransom  v.  New 
York,  20  How.  (U.  S.)  581. 

See  further  on  conditional  vacation 
of  judgments.  Willis  v.  Bank,  19  Ala. 
141;  Dana  v.  Gill.j  J.  J.  Marsh.  (Kv.) 
241;  Johnson  v.  Taylor,  3  Sm.  &  *M. 
(Miss.)  92;  People  v.  O'Connell,  23Cal. 
28';  Leets  v.  Grants,  36  Cal.  288. 

1.  Notice  to  Parties. —  Reynolds  v. 
Auspach,  14  111.  App.  38;  Bajourin  v. 
Ramelli,  34  La.  An.  554;  Vallejo  v. 
Green,  16  Cal.  160;  Lane  v.  Wheless, 
46  Miss.  666;  Coleman  v.  McAnulty, 
16  Mo.  173;  Nuckolls  v  Irwin,  2  Neb. 


60;  Tootle  v.  Jones,  19  Neb.  588;  Hett- 
Hck  v.  Wilson,  12  Ohio  St.  136;  Gross- 
man's Appeal,  to2  Pa.  St.  137. 

Notice  to  attorney  held  sufficient. 
Merriam  v.  Gordon.  17  Neb.  325. 

It  has  been  held  that  notice  of  a  mo- 
tion to  reinstate  a  cause  after  judgment 
should  be  given,  although  the  term  has 
not  expired.  Parker  v.  Johnson,  22  Mo. 
App.  516.  Compare  Rich  v.  Thornton, 
69  Ala.  473. 

2.  Meixell  v.  Kirkpatrick,  25  Kan.  13; 
Ames  z:  Brinsden,  25  Kan.  746;  Young 
v.  Bircher,  31  Mo.  139;  Coleman  v. 
McAnulty,  16  Mo.  176;  Simpson  v. 
Hornpeck,  3  Lans.  (N.  Y  )  54;  Barker 
v.  Braham,  3  Wils.  368;  Turner  v.  Fel- 
gate,  1  Levinz.95;  Tidd's  Pr.  1032. 

Where  a  judgment  is  vacated  after 
the  amount  has  been  paid,  defendant 
may  bring  an  action  for  recovery  of  the 
money;  or  under  the  New  Yori code  he 
ma}-  apply  for  an  order  for  its  return. 
Kidd  v.  Curry,  29  Hun  (N.  Y.)  215. 

3.  See  statutes  of  California,  In- 
diana, Neva  York, North  Carolina  and 
Wisconsin.  Freeman  onjudg.  (3rded.), 
$  105.  See  also  code  of  Tennessee,  3829. 

Mistake. — Judgment  was  vacated  be- 
cause the  defendant  left  court  upon  the 
announcement  that  the  case  would  not 
be  tried  that  term,  and  during  his  ab- 
sence judgment  was  rendered.  Pick- 
ens v.  Fox,  90  N.  Car.  369;  Ratliff  v. 
Baldwin,  29  Ind.  16;  Cruse  v.  Cunning- 
ham, 79  Ind.  402.  And  where  two  ac- 
tions for  the  same  cause  were  pending 
at  the  same  time,  and  the  defendant, 
who  was  a  foreigner  and  did  not  under- 
stand the  English  language  well,  was 
defaulted  in  one  of  them.  Bertline  i\ 
Bauer,  25  Wis.  486.  See  also  Nash  v. 
Cars,  92  Ind.  216. 


133 


Digitized  by 


Goog 


Direct  Impeachment  of.  JUDGMENTS. 


Vacation  of. 


And  where  the  defendant  was  not 
represented  at  the  trial  because  of  an 
honest  mistake  between  himself  and  his 
attorney  respecting  the  retainer  of  the 
latter.  Dunlap  v.  Gregory,  14  111.  App. 
601;  McKinley  v.  Tuttle",  34  Cal.  23s; 
Panesi  v.  Boswell,  12  Heisk.  (Tenn.) 
323.  Compare  Kite  v.  Lumpkin,  40 
Ga.  506. 

And  where  trustees  were  mistaken 
and  believed  that  judgment  could  not 
be  entered  against  them  personally. 
Butler  v.  Mitchell,  17  Wis.  52. 

But  a  failure  to  remember  the  service 
of  process  and  to  appear  and  defend  is 
not  cause  for  vacating  a  judgment. 
Langdon  v.  Bullock,  8  Ind.  341.  Nor 
is  a  mistake  as  to  the  court  in  which  the 
action  is  pending.  Robertson  v.  Ber- 
gen, 10  Ind.  402. 

That  the  defendant  made  a  mistake  • 
as  to  the  distance  he  was  to  travel  on  a 
journey,  and  was  detained  from  court 
on  that  account,  is  not  good  reason  for 
vacating  a  judgment.  Almy  v.  Hess,  2 
Utah  223. 

Surprise  at  the  ruling  of  the  court 
refusing  to  continue  a  cause  on  motion 
is  not  ground  for  vacating  the  judgment. 
Breed  v.  Ketchum,  51  Wis.  164. 

Excusable  Neglect,  etc. — A  defendant 
may  sometimes  be  relieved  against  a 
judgment  taken  in  violation  of  an  un- 
written stipulation.  -Chicago  etc.  R. 
Co.  v.  Gillctt,  38  Iowa  434;  Montgom- 
ery v.  Ellis,  6  How.  Pr.  (N.  Y.)  326; 
Stafford  v.  McMillan,  25  Wis.  566; 
Field  v .  Fowler,  62  Tex.  65'. 

Where  a  defendant's  attorney,  com- 
pelled to  absent  himself  from  court, 
made  an  agreement  with  all  the  other 
attorneys  that  none  of  his  business 
should  be  taken  up  in  his  absence,  not, 
however,  particularly  specifying  this 
case,  and  default  and  judgment  were 
taken  in  his  absence,  it  was  held  that 
the  facts  sufficiently  showed  excusable 
neglect  under  the  statute.  McGaughey 
v.  Woods,  92  Ind.  296. 

Or  suffered  by  reason  of  sickness  of 
himself,  family  or  attorney,  or  absence 
from  the  State  and  inability  to  attend, 
together  with  forgetfulness.  Hill  v. 
Crump,  24  Ind.  291;  Sage  v.  Matheny, 
14  Ind.  369;  Flanagan  v.  Patterson,  78 
Ind.  514;  Slagle  v.  Bodner,  75  Ind.  330; 
Bristor  v.  Galvin,  62  Ind.  444;  Clanay 
v .  Caldwell,  106  Ind.  256;  Montgomery 
Co.  v.  American  etc.  Co.,  47  Iowa  91 ; 
Gheerr.  Huber,  32  Kan.  319;  Luscomb 
v.  Maloy,  26  Iowa  444;  Tidwell  v. 
Witherspoon,  18  Fla.  282;  Johi.son  r. 
Eldred,  13  Wis.  482;  Mc  Arthur  v.  Slau- 


son,  60  Wis.  293;  Goodhue  v.  Myers,  58 
Tex.  405.  Compare  Depriest  v. "Patter- 
son, 85  N.  Car.  376. 

Where  court  met  and  entered  default 
and  judgment  at  eight  o'clock  in  the 
morning  of  the  return  day,  and,  by  affi- 
davit submitted  the  same  day,  the  de- 
fendants showed  that  they  lived  eleven 
miles  distant,  had  no  public  conveyance, 
travelled  by  private  conveyance,  reached 
the  court  house  at  nine  o  clock  and  em- 
ployed counsel,  and  set  forth  therein  a 
good  and  legal  defence  to  the  whole  of 
plaintiff's  claim,  the  trial  court  erred  in 
overruling  their  motion  to  set  aside  the 
default  and  permit  them  to  answer  the 
complaint.  Monroe  v.  Paddock,  75 
Ind.  422. 

Where  the  court  below  refused  to  ex  - 
tend  the  time  to  file  an  answer,  and 
signed  a  judgment,  but  stated  that  if  an 
answer  was  filed  before  twelve  o'clock 
at  night  of  the  last  day  of  the  term,  the 
court  would  strike  out  the  judgment, 
and  an  answer  was  filed  before  twelve 
o'clock,  but  the  judgment  was  not 
stricken  out,  it  was  held  on  appeal  that 
the  judgment  should  be  vacated.  War- 
ren v.  Harvey,  92  N.  Car.  137. 

Where  a  judge  made  a  general  order 
allowing  parties  time  to  file  pleadings, 
but  after  leaving  the  court  house  tor 
the  term,  he  made  an  order  allowing 
plaintiffs,  who  desired  judgments  for 
want  of  answers,  to  note  on  the  sum- 
mons docket  that  answers  would  be  re- 
quired during  the  term,  a  judgment  for 
want  of  answer  under  such  circum- 
stances should  be  set  aside.  Branch  v. 
Walker,  92  N.  Car.  87. 

Where  a  married  woman,  sued  with 
her  husband  and  others,  accepted  ser- 
vice of  the  summons  at  the  husband's 
instance,  relying  upon  him  to  employ 
counsel  and  defend  suit,  and  therefore 
took  no  steps  in  the  matter  personally, 
and  judgment  went  against  her  by  de- 
fault, the  judgment  against  her  was 
vacated.  Nicholson  v.  Cox,  83  N.  Car. 
48- 

A  default  was  set  aside  because  the 
defendants  were  Mission  Indians,  very 
ignorant  and  helpless,  and  the  land  in 
controversy  had  been  occupied  by  them 
and  their  ancestors  for  many  years. 
Byrne  v.  Alas,  68  Cal.  479. 

Under  special  statutes  in  some  States 
a  defendant  is  entitled  to  have  judgment 
against  him  set  aside  on  payment  of 
costs  and  damages  where  he  did  not  ap- 
pear at  the  trial.  Sacia  v.  O'Connor, 
47  N.  Y.  Super.  Ct.  153.  See  also  Hag- 
gerty  v.  Walker,  21  Neb.  596. 
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For  further  illustrations  of  neglect, 
etc.  held  excusable,  see  Cleveland  v. 
Burnham,  55  Wis.  598;  Dunlap  v.  Greg- 
ory. 14  111.  App.  001;  Born  v.  Schren- 
keisen,  53  N.  V.  Super.  Ct.  219;  New- 
comb  v.  Wiggins,  78  Ind.  306. 

A  judgment  will  not  be  vacated  be- 
cause the  defendant  failed  to  acquaint 
himself  with  the  nature  of  the  process 
served  on  him  and  supposed  it  to  be 
something  else.  State  v.  O'Neill,  4 
Mo.  App.  221;  Teabout  v.  Roper,  62 
Iowa  603;  White  v.  Snow.  71  N.  Car. 
232.  Compare  Hite  v.  Fisher,  76  Ind. 
231;  Nash  v.  Cars,  92  Ind.  126.  Nor 
because  he  failed  to  attend  the  trial 
personally  and  relied  on  his  witnesses 
being  there  and  they  did  not  attend. 
Waddell  v.  Wood,  64  N.  Car.  624.  Nor 
because  he  did  not  know  that  the  time 
to  answer  had  elapsed  when  he  retained 
an  attorney.  Elliott  v.  Shaw,  16  Cal. 
377.  Nor  because  he  relied  on  the  as- 
surances of  another  that  he  would  em- 
ploy counsel  for  him  and  failed  to  attend. 
Norwood  v.  King,  86  N.  Car.  80.  Nor 
because  he  forgot  the  day  of  trial. 
Henry  v.  Clayton,  85  N.  Car.  371. 

The  mistake  or  neglect  of  an  attor- 
ney is  not  ground  for  vacating  a  judg- 
ment unless  the  mistake  or  neglect 
would  be  excusable,  if  attributable  to 
the  client.  Smith  v.  Tunstead,  56  Cal. 
175:  Spaulding  v.  Thompson,  12  Ind. 
477;  Brumbaugh  v.  Stockman,  83  Ind. 
583;  Jones  v.  Leech,  46  Iowa  180;  Ni- 
agara Ins.  Co.  v.  Rodecker,  47  Iowa 
162,  Austin  v.  Nelson,  11  Mo.  192; 
Kerby  v.  Chad  well,  10  Mo.  392;  Gherke 
v.  Jod,  59  Mo.  522;  Matthis  v.  Cameron, 
62  Mo.  504;  Whitson  v.  Western  etc. 
R.,  95  N.  Car.  385;  Merritt  v.  Putnam, 
7  Minn.  493.  Compare  Elston  v.  Schil- 
ling, 7  Robt.  (N.  Y.)  74;  Meacham  v. 
Dudley,  6  Wend.  (N.  Y.)  514;  Petti- 
grew  v.  Mayor,  17  How.  Pr.  (N.  Y.) 
492;  Levy  v.  Joyce,  1  Bosw.  (N.  Y.) 
622.  See  also  Davison  v.  Heffron,  31 
VL  687;  English  v.  English,  87  N.  Car. 
497;  Ellington  v.  Wicker,  87  N.  Car. 
'4- 

A  judgment  will  not  be  vacated  be- 
cause an  attorney  neglected  to  file  a 
pleading  indue  time.  Bailey  v.  Taaffe, 
«  29  Cal.  422:  People  v.  Rains,  23  Cal. 
127;  East  St.  Louis  v.  Thomas,  102  111. 
453;  Bush  v.  Van  Osdol,  75  Ind.  186; 
Welch  v.  Challen,  31  Kan.  696.  Com- 
pare Griel  v.  Vernon,  65  N.  Car.  76; 
Tidwell  v .  Witherspoon",  18  Fla.  282. 
See  also  Burke  1:  Stokely,  65  N.  Car. 
569,  Nor  because  the  attorney  forgot 
the  day  of  trial.    Babcock  v.  Brown,  25 


Vt.  550.  Compare  Dougherty  v.  Ne- 
vada Bank,  68  Cal.  275;  Farmers'  Mut. 
Ins.  Co.  v.  Reynolds,  52  Vt.  405. 

Where,  on  account  of  a  misunder- 
standing between  attorneys  and  their 
client  as  to  fees,  the  former  had  their 
names  stricken  from  the  docket  as  de- 
fending the  case,  and  on  the  call  thereof, 
they  declining  to  appear,  there  was  no 
response  for  the  defendant,  and  judg- 
ment went  against  him,  it  will  not  be 
set  aside  because  he  expected  them  to 
suggest  his  bankruptcy  and  apply  for  a 
stay  of  proceedings.  Howell  v.  Glover, 
65  Ga.  466.  But  see  Comstock  v.  Whit- 
worth,  75  Ind.  129. 

On  motion  to  set  aside  a  judgment  on 
the  ground  of  excusable  negligence,  it 
appeared  that  the  defendant  had  twice 
called  on  the  clerk  to  enter  upon  the 
docket  the  name  of  the  attorney  whom 
he  had  employed,  and  the  clerk  prom- 
ised to  do  so.  The  attorney  himself 
applied  to  the  clerk  to  examine  the 
plaintiff's  complaint,  but  was  unable  to 
see  it,  and  during  the  balance  of  the 
term  was  absent  in  obedience  to  a  sum- 
mons as  a  witness.  Held,  that  defend- 
ant's neglect  was  excusable.  Wynne 
v.  Prairie,  86  N.  Car.  73.  78. 

Where  a  defendant  has  employed  at- 
torneys to  defend  the  action,  and  they 
enter  an  appearance  for  that  purpose, 
but,  owing  to  a  misunderstanding  among 
all  the  parties  and  attorneys  with  re- 
ference to  a  delay  pending  a  contem- 
plated settlement,  they  are  prevented 
from  doing  so,  there  is  6uch  excusable 
neglect  as  will  entitle  him  to  relief  from 
a  judgment  by  default  taken  under  such 
circumstances.  Beatty  v.  O'Conner,  106 
Ind.  81. 

Judgment  by  default  will  not  be  va- 
cated because  defendant  wrote  to  an 
attorney  to  defend  him  and  the  letter 
miscarried.  School  Dist.  v.  Lovejoy,  3 
McCrary  (U.  S.)  558;  s.  c,  16  Fed.  Rep. 
323- 

Judgment  was  set  aside  where  defend- 
ant's attorney  overlooked  the  case  by 
reason  of  its  being  placed  on  the  trial 
calendar  under  a  title  calculated  to  mis- 
lead. Allen  v.  Hoffman,  12  III.  App.  573. 

So  where  defendant's  attorney  re- 
sided at  a  considerable  distance  from 
the  place  of  trial  and  had  reason  to  be- 
lieve that  the  case  would  not  be  tried  at 
the  time  it  was  taken  up.  Cameron  v. 
Carroll,  67  Cal.  500. 

But  where  after  the  case  had  been  set 
for  trial,  the  attorney  for  the  defendants 
wrote  to  the  opposing  attorney  request- 
ing a  continuance,  but  before  receiving 
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to  vacate  judgments  under  statutes  rests,  as  a  rule,  in  the  sound 


an  answer  to  his  letter  he  left  the  place 
of  his  residence,  and  his  whereabouts 
was  unknown  to  the  attorney  for  the 
plaintiff  until  it  was  too  late  for  the  lat- 
ter to  inform  him  that  he  could  not 
consent  to  the  continuance,  and  upon 
the  day  set  for  the  trial  Judgment  was 
rendered  for  the  plaintiffs,  it  was  held 
that  the  judgment  should  not  be  set 
aside.    Lowell  v..  Ames,  6  Mont.  187. 

A  decree  settling  an  estate  will  not 
be  vacated  on  the  application  of  a  claim- 
ant who  had  knowledge  of  the  pro- 
ceedings, but  failed  to  appear,  because 
he  was  in  delicate  health  and  poor  cir- 
cumstances. Royce  v.  Hampton,  16 
Nev.  15. 

The  court  refused  to  vacate  a  judg- 
ment where  an  answer  was  not  filed  in 
apt  time,  because  a  custom  had  grown 
up  among  the  bar  to  disregard  the  rule, 
and  where,  during  the  term  and  after 
the  time  within  which  the  answer 
should  have  been  filed,  no  application 
for  leave  to  file  it  was  made.  Brown  v. 
Hale,  93  N.  Car.  188. . 

After  the  case  had  been  set  for  trial, 
the  parties  entered  into  a  stipulation 
whereby  the  plaintiff  agreed  to  com- 
promise the  action  upon  the  perform- 
ance of  a  certain  condition  by  the  de- 
fendant before  the  date  of  the  trial. 
Such  condition  not  having  been  per- 
formed, the  plaintiff,  in  the  absence  of 
the  defendant,  proceeded  with  the  trial 
on  the  day  set  and  recovered  judgment. 
The  court  refused  to  vacate  the  judg- 
ment. Donnelly  v.  Clark,  6  Mont.  135. 

The  defendant  employed  an  attorney 
to  appear  for  him  in  a  case.  The  attorney 
died  about  three  weeks  before  the  return 
term  of  the  court.  He  had  filled  several 
public  offices,  and  his  death  was  an- 
nounced generally  in  the  newspapers. 
The  defendant  did  not  attend  at  the  re- 
turn term  or  employ  counsel.  Judg- 
ment by  default  was  taken,  and  of  which 
he  was  informed.  He  then  proposed  a 
compromise  of  the  claim,  but  gave  the 
matter  no  further  attention.  He  failed 
to  attend  the  next  term  of  the  court, 
when  a  final  judgment  was  rendered; 
and,  after  execution  was  issued,  he 
moved  to  set  the  judgment  aside  upon 
the  ground  of  excusable  neglect.  It 
was  held  that  the  judgment  should  not 
be  vacated.  Kivett  v.  Wynne,  89  N. 
Car.  39. 

A  judgment  by  default  will  not  be  set 
aside  because  the  sheriff  and  others 


having  no  authority  in  the  matter  ad- 
vised defendant  that  it  was  unnecessary 
for  him  to  appear.  Bowen  v.  Bragu- 
nier,  88  Ind.  558. 

A  judgment  by  default  in  an  action 
upon  a  promissory  note  and  to  foreclose 
a  mortgage  will  not  be  vacated  because 
defendant  relied  upon  the  declarations  of 
a  former  owner  of  the  note.  Birch  v. 
Frantz,  77  Ind.  199. 

Where  the  summons,  returnable  to 
the  ensuing  September  term  of  the 
court,  was  duly  served  upon  the  de- 
fendant's agent  in  June,  and  at  the  re- 
turn term  a  judgment  by  default  for 
want  of  an  answer,  was  rendered,  it 
was  held  that  neither  the  letter  of  the 
plaintiff's  attorney,  written  a  few  days 
before  the  return  term,  to  the  president 
of  the  defendant  company,  requesting 
a  copy  of  a  paper,  material  "to  be  used 
on  the  trial  in  March  next,  and  ...  to 
insert  in  my  complaint  at  present,"  nor 
the  fact  that  the  president  of  the  defend- 
ant company  was  a  nonresident  of  this 
State,  and  had  little  or  no  knowledge  of 
its  judicial  procedure  or  of  the  sittings 
of  the  terms  of  its  courts,  constituted 
such  excusable  neglect  or  surprise  as 
would  authorize  the  court  to  vacate  the 

i'udgment  by  default.  Abrams  v.  Va. 
■"ire  Ins.  Co.,  93  N.  Car.  60. 

A  party  to  an  action  for  the  trial  of 
the  right  of  property,  whose  attorney 
after  entering  an  appearance  had  aban- 
doned the  case  before  pleading,  received 
from  the  attorney  of  the  opposing  party 
the  promise  that,  under  the  circum- 
stances, he  would  take  no  action  in  the 
case  without  notifying  him.  He  was 
notified,  but  the  notice  was  so  short  that 
he  could  not  reach  the  court  house  in 
time  to  prevent  a  judgment  against  him. 
It  was  held  that  the  judgment  by  de- 
fault should  have  been  set  aside,  and 
this,  though  it  was  taken  on  the  appli- 
cation of  the  partner  of  the  attorney 
who  had  promised  to  give  notice.  Field 
v.  Fowler,  62  Tex.  65. 

Judgment  by  default  will  not  be  set 
aside  because  the  clerk  of  the  court,  on 
whom  defendant  relied,  failed  to  send 
him  word  as  to  the  day  the  case  was  set 
for  trial.  Parsons  Bank  v.  Wentworth, 
28  Kan.  183. 

For  further  illustrations  of  neglect 
held  inexcusable,  see  Moran  v.  Mackey, 
32  Minn.  266;  Ex  parte  O'Neal,  72 
Ala.  560;  Governor  v.  Lassiter,  83  N. 
Car.  38. 
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discretion  of  the  court.1  As  a  rule,  a  judgment  will  not  be  va- 
cated except  for  an  investigation  of  the  merits  of  the  case.8  If 
this  is  not  the  object  sought,  an  application  based  on  mere  irreg- 
ularity of  proceeding  will  be  treated  with  no  favor.    The  rules 

to  the  suit.  Gardenhire  v.  Vinson,  39 
Ark.  270. 

3.  An  order  under  the  statute,  grant- 
ing or  denying  the  vacation  of  the  judg- 
ment, is  subject  to  review  in  an  appel- 
late court.  Haight  v.  Green,  19  Cal. 
113;  Mulholland  v.  Hevneman,  19  Cal. 
605;  Weisenborn  v.  Newmann,  60  Cal. 
376;  Hill  v.  Crump,  24  lnd.  291;  Al- 
bright v.  Warkentin,  31  Kan.  442. 

The  discretion  exercised  in  vacating 
or  refusing  to  vacate  a  judgment  is  a 
legal  discretion  to  be  exercised  in  con- 
formity with  law.  Bailey  v.  Taaffe.  29 
Cal.  422;  Schoonmaker  v.  Albertson 
etc.  Co.,  51  Conn.  387;  Powell  v.  Weith, 
68  N.  Car.  342;  Johnson  v.  Eldred,  13 
Wis.  342;  Midkiff  v.  Lusher,  27  W.  Va. 
439- 

But  the  court's  order  will  not  be 
set  aside  unless  there  is  an  abuse  of  its 
discretion.  Ewing  v.  Peck.  17  Ala.  339; 
Woodward  v.  Backus,  20  Cal.  137; 
Howe  v.  Independence  Co.,  29  Cal.  72; 
Roland  v.  Kreyenhagen,  18  Cal.  455; 
Mason  v.  McNamara,  57  111.  274;  Fra- 
zier  v.  Bishop,  29  Mo.  447;  Henderson 
v .  Gibson,  19  Md.  234;  Merritt  v.  Put- 
nam, 7  Minn.  493;  Wooster  v.  Wood- 
hull,  1  Johns.  Ch.  (N.  Y.)  539;  Palmer 
v.  Hutchins,  1  Cow.  (N.  V.)  42;  Bank 
v.  Robbins,  67  Wis.  68-  Cleveland  v. 
Hopkins,  58  Wis.  387;  Parsons'  Bank 
v.  Wentworth,  28  Kan.  183;  Pry  z>. 
Hannibal  etc.  R.,  73  Mo.  123;  Hunting- 
ton v.  Finch,  3  Ohio  St.'  445;  Brophy 
v.  Brunswick  &  Balke  Co.,  2  N.  Y.  86» 


1.  Court's  Discretion  is  Vacating 
Judgments. — See  statutes  of  Arkansas, 
Iowa,  Kansas,  Nebraska  and  Ohio; 
Freeman  on  Judg.  (3rd  ed.),  $  105. 

These  various  statutes  are  not  appli- 
cable to  motions  to  vacate  judgment 
made  within  the  term.  McCullock  v. 
Doak,  68  N.  Car.  267. 

If  relief  is  sought  on  some  of  the 
grounds  enumerated  by  the  statute,  it 
must  be  within  the  time  mentioned 
therein.  Gerrish  v.  Johnson,  5  Minn. 
23;  Woollev  v.  Woolley,  12  lnd.  663; 
Knox  t>.  Clifford,  41  Wis.  458. 

But  if  the  ground  for  vacating  the 
judgment  be  one  not  dependent  on  the 
statute,  as  that  it  was  irregularly  en- 
tered, the  motion  may  be  granted  after 
the  statutory  time.  Cowles  v.  Haynes, 
69  N.  Car.  406. 

Relief  may  be  had  in  equity  after  the 
statutory  time  has  elapsed,  provided 
proper  reasons  are  shown  for  not  mak- 
ing such  application.  District  Town- 
ship v.  White,  42  Iowa  608;  Bond  v. 
Epley,  48  Iowa  600. 

A  judgment  cannot  be  vacated  under 
the  statute  for  error  of  law.  Spafford 
v.  Janesville,  15  Wis.  474;  Landon  v. 
Burke.  33  Wis.  453. 

If  the  party  seeking  relief  was  prop- 
erly represented  at  a  trial  which  was 
had,  he  should  move  for  a  new  trial  and 
not  to  vacate  the  judgment  under  the 
statute.  McCullock  v.  Doak,  68  N. 
Car.  267. 

But  if  not  there  and  not  represented 
on  account  of  any  of  the  statutory 
causes,  he  may  move  under  the  statute. 
McKinley  v.  Tuttle,  34  Cal.  239. 

The  sickness  of  a  county  judge  pre- 
venting his  attendance  and  defence  of  a 
suit  against  the  county  during  the  entire 
term  of  the  circuit  court,  and  the  omis- 
sion of  the  prosecuting  attorney  to  de- 
fend on  account  of  having  been  of 
counsel,  and  being  a  witness  for  the 
plaintiff  in  the  suit,  do  not  constitute 
such  a  case  of  "unavoidable  casualty  or 
misfortune,  preventing  the  party  from 
appearing  or  defending,"  as  is  contem- 
plated by  the  Arkansas  statute.  Izard 
County  v.  Huddleston,  39  Ark. 
107. 

Nor  does  the  cutting  of  the  defend- 
ant's foot  before  service  of  summons, 
whereby  he  is  detained  from  attending 


137 


Wernet's  Appeal,  91  Pa.  St.  319;  Hick- 
ernell's  Appeal,  90  Pa.  St.  328;  Earley's  * 
Appeal,  90  Pa.  St.  321. 

It  was  held  not  be  an  abuse  of  discre- 
tion for  the  court,  upon  a  proper  show- 
ing, to  set  aside  a  judgment  of  dismissal, 
without  notice  to  the  other  party ;  and 
if  there  was  a  technical  error  it  was 
cured  by  permitting  the  defendant  to 
be  heard  on  a  motion  to  reinstate  the 
judgment.  Yetzer  v.  Martin,  58  Iowa 
612. 

Where  an  order  setting  aside  a  judg- 
ment by  default  for  $5,616.80,  and  per- 
mitting the  defendants  to  answer,  was 
made  upon  condition  that  the  defend- 
ants file  a  bond  with  sureties,  in  the  pe- 
nal sum  of  $10,000,  for  the  payment  of 
any  judgment  which  the  plaintiff  might 
finally  recover,  it  was  held  that  it  was 
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will  be  strictly  applied,  and  any  laches  shown  against  the  moving 
party  will  prove  fatal  to  him.1 


an  abuse  of  discretion  to  impose  terms 
so  severe,  and  the  court  below  was  di- 
rected to  permit  the  defendants  to  an- 
swer, and  allow  the  judgment  to  stand 
as  security  for  the  plaintiff's  claim. 
Union  Nat.  Bank  v.  Benjamin,  61  Wis. 
512. 

Under  some  statutes,  where  the  party 
seeking  to  have  a  judgment  vacated  has 
performed  certain  conditions,  the  court 
has  no  discretion  to  refuse  to  open  up 
the  judgment.  Savage  v.  Aiken,  14 
Neb.  315;  Strine  v.  Kingsbaker,  12 
Neb.  52;  Clendenning  v.  Crawford,  7 
Neb.  474.  But  the  Nebraska  statute 
was  held  not  to  apply  where  defendant 
had  entered  an  appearance  in  the  action. 
Strine  v.  Kaufman,  12  Neb.  423. 

1.  Freeman  onjudgments  (3rd  ed.),  § 
102.  See  also  Bailey  v.  Clayton,  20 
Pa.  St.  295;  Gay  V.  Gay,  10  Pai. 
(N.  Y.)  374;  King  r.  Merchants'  Ex- 
change Co.,  2  Sandf.  (N.  Y.)  697;  Bard 
v.  Fort,  3  Barb.  Ch.  (N.  Y.)  632; 
United  States  v.  Millinger,  17  Blatchf. 
(U.  S.)  451. 

But  not,  it  is  said,  where  the  judg- 
ment is  void  for  want  of  jurisdiction. 
Hanson  v.  Wolcott,  19  Kan.  207.  Or 
where  it  was  entered  contrary  to  the 
requirements  of  the  statutes  or  the  rules 
of  court.  Doan  v.  Holly,  27  Mo.  256. 
See  also  Hughes  v.  Wood,  5  Duer  (N. 
Y.)  603. 

Where  a  judgment  is  opened  gen- 
erally and  without  terms,  the  plaintiff 
is  put  to  his  proof  of  cause  of  action 
precisely  as  i£  no  other  judgment  had 
been  entered.  Any  defence  which 
would  have  been  available  to  the  de- 
fendant, if  an  action  had  been  brought, 
instead  of  a  judgment  entered  upon  the 
instrument  in  suit,  may  be  set  up  on 
the  trial.  The  burden  of  proof  is  upon 
the  plaintiff,  and  he  must  make  out  his 
case  subject  to  the  defendant's  right  to 
defeat  him,  upon  any  ground  that 
would  have  sufficed  for  that  purpose  if 
no  judgment  had  been  entered.  Sus- 
song  v.  Ro6ar,  112  Pa.  St.  197;  Borch- 
scnius  v.  Canutson,  100  III.  82. 

The  execution  of  a  cognovit  or  war- 
rant of  attorney  to  confess  a  judgment 
upon  a  note,  while  it  may  be  regarded 
as  a  waiver  of  the  right  to  apply  for 
leave  to  open  the  judgment  confessed, 
and  to  plead  a  set-off  existing  at  the 
time  of  the  giving  of  the  power  to  con- 
fess, is  not  a  waiver  of  the  right  to  plead 


such  set-off  after  the  judgment  has 
been  opened  and  a  general  defence  al- 
lowed. Borchsenius  v.  Canutson.  100 
111.  82.  Compare  Beaty  v.  Bordwell, 
91  Pa.  St.  438. 

But,  ordinarily,  relief  from  a  judg 
ment  by  default  will  not  be  given  to  a 
party  merely  to  enable  him  to  avail 
himself  of  a  set-off.  Wills  v.  Browning, 
96  Ind.  1491  Stroud's  Appeal,  109  Pa. 
St.  326. 

Where  a  judgment  note  was  a  prov- 
able debt  at  the  time  of  the  debtor's  ad- 
judication and  discharge  as  a  bankrupt, 
and  judgment  was  afterwards  entered 
thereon,  the  court  will,  on  application 
of  the  defendant,  open  the  judgment  to 
enable  him  to  plead  his  discharge  in 
bankruptcy  as  a  defence  to  the  debt. 
Adams'  Appeal,  101  Pa.  St.  471. 

It  is  a  good  cause  for  opening  a 
judgment  and  letting  a  defendant  into  a 
defence  that,  at  the  time  of  the  entrv 
of  the  judgment  on  a  judgment  note,  it 
was  prima  facie  barred  by  the  statute 
of  Limitations.  Ellinger's  Appeal,  114 
Pa.  St.  505.  See  also  to  same  effect 
Sussong  v.  Rosar,  112  Pa.  St.  197; 
Gourlay  v.  Hutton,  10  Wend.  (N.  Y.) 
595;  Douglas  v.  Douglas,  3  Edw.  Ch. 
(N.  Y.)  390. 

Judgment  has  been  vacated  to  per- 
mit defendant  to  defend  on  the  ground 
that  the  defit  sued  on  was  a  gambling 
debt.  Kinderhook  Bank  v.  Gifford, 
40  Barb.  (N.  Y.)  649. 

Affidavit  of  Merits. — Under  statutes 
providing  for  the  setting  aside  of  judg- 
ments on  the  ground  of  accident,  mis- 
take, surprise,  etc.,  an  affidavit  of  merits 
must  be  filed  with  the  application  and 
it  must  be  made  to  appear  that  the 
judgment,  as  it  stands,  is  unjust. 
United  States  v.  Barnard,  I  Ariz.  319; 
Parrott  v.  Den,  34  Cal.  79;  Thatcher  v. 
Hann,  12  Iowa  303;  Niagara  Ins.  Co. 
v.  Rodecker,  47  Iowa  162;  Meixell  v. 
Kirkpatrick,  25  Kan.  13;  Statesville 
Bank  v.  Foot,  77  N.  Car.  131;  Mul- 
hoilan  v.  Scoggin,  8  Neb.  202;  Ander- 
son v.  Beebe,  22  Kan.  768;  Loneheine 
v .  Strouse,  49  Wis.  623;  Neenah  Bank 
v.  Ketchum,  48  Wis.  640;  Wooster 
Coal  Co.  v.  Nelson,  4  Up.  Can.  Pr.  R. 
343- 

In  some  States  the  applicant  must  set 
forth  a  good  and  meritorious  defence  or 
cause  of  action  in  his  affidavit.  Rob- 
erts v.  Corby,  86  111.  182;  Lee  v.  Basey, 
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4.  Equitable  Belief  Against  Judgments — (See  also  Bill  of  Re- 
view ;  Equity  Pleadings;  Injunctions). — A  court  of  equity 
will  sometimes  grant  relief  against  the  enforcement  of  a  judg- 
ment at  law  or  in  equity;1  but  not  against  the  enforcement  of  a 
judgment  rendered  in  a  criminal  action.*  A  court  of  equity  may 
grant  relief  against  the  enforcement  of  a  judgment  at  law,  al- 
though a  court  of  law  having  power  to  grant  the  relief  on  mo- 


85  Ind.  543;  Frost  v.  Dodge,  15  Ind. 
139;  Slagle  v.  Bodner,  75  Ind.  330; 
Railway  Co.  v.  Gates,  23  Ind.  238; 
Williams  v.  Kessler,  82  Ind.  183; 
Goldsberry  v.  Carter,  28  Ind.  50;  Hite 
v.  Fisher,  76  Ind.  231;  Lamb  v.  Nelson, 
34  Mo.  501;  Castlio  v.  Bishop,  51  Mo. 
162;  Pry  v.  Hannibal  etc.  R.,  73  Mo. 
123;  Foster  v.  Martin,  20  Tex.  118; 
Contreras  v.  Haynes,  61  Tex.  103; 
Montgomery  v.  Carlton,  56  Tex.  431, 
Baker  v.  Knickerbocker,  25  Kan.  288; 
Manney  v.  Gidney,  88  N.  Car.  200. 
Compare  Woodward  v.  Backus,  20 
Cal.  137. 

It  is  not  sufficient  to  set  forth  a 
merely  technical  defence.  People  v. 
Rains,  23  Cal.  127.  For  this  reason  a 
verified  answer  cannot  take  the  place 
of  the  affidavit.  Jones  v.  Russell,  3 
How.  Pr.  (N.  Y.)  324;  Mowry  v.  Hill, 
11  Wis.  146.  Compare  Omro  v.  Ward, 
19  Wis  232. 

But  it  has  been  held  in  Nebraska 
that  a  motion  to  set  aside  a  judgment 
rendered  by  default  should  be  accom- 
panied bv  defendant's  proposed  answer 
duly  verified.  Spencer  v.  Thistle,  13 
Neb.  227;  Hale  v.  Bender,  13  Neb., 
66. 

Where  the  complaint  goes  upon  a 
mistaken  theory  of  the  law,  a  proposed 
answer  proceeding  upon  the  same  theory 
and  traversing  the  facts  upon  which 
the  defendant's  liability  is  based  in  the 
complaint,  is  sufficient  upon  an  appli- 
cation to  vacate  the  judgment  and  per- 
mit the  defendant  to  answer.  Cleve- 
land x'.  Burnham,  55  Wis.  598. 

An  affidavit,  made  by  some  other 
person  than  the  defendant,  should  show 
that  such  person  knows  the  facts  fully, 
and  why  the  party  to  the  action  does 
not  make  the  affidavit.  Bailey  v. 
Taaffe,  29  Cal.  422;  Baker  v.  Knicker- 
bocker. 25  Kan.  288;  Woodworth  v. 
Coleman,  57  Vt  368. 

If  the  affidavit  made  by  the  defend- 
ant does  not  state  the  facts  in  detail,  it 
should  at  least  show  that  he  has  stated 
his  case  fairly  and  fully  to  his  counsel  and 
is  by  him  advised  and  does  believe  that 
"he  has  a  good,  full  and  perfect  de- 


fepce  to  the  action  on  the  merits." 
Bunham  v.  Smith,  11  Wis.  258. 

An  affidavit  that  defendant  has  "fully" 
stated  these  facts  to  his  attorney  does 
not  comply  with  the  requirement,  if 
it  does  not  also  state  that  he  "fairly" 
stated  them.  Morgan  v.  McDonald, 
70  Cal.  32. 

The  affidavit  of  merits  must  show 
that  the  defendant  has  fully  and  fairly 
stated  the  facts  of  the  case  to  his  coun- 
sel, before  the  advice  of  the  latter  can 
amount  to  a  prima  facie  showing  of  the 
merits  on  defendant's  behalf.  An  affi- 
davit that  defendant  has  "fully  and 
fairly  stated  the  said  defendant's  de- 
fence in  this  action"  to  his  counsel 
does  not  answer  the  requirement. 
Nickerson  v.  Cal.  Raisin  Co.,61  Cal.  268. 

The  affidavit  of  merits  cannot  be  con- 
tradicted as  to  the  existence  of  the  facts 
constituting  the  alleged  defence.  Pratt 
v.  Keils,  28  Ala.  390;  Francis  v.  Cox,  33 
Cal.  323;  Reclamation  Dist.  v.  Coghill, 
56  Cal.  6*7;  Gracier  v.  Weir,  45  Cal.  53; 
Kalkaska  Mfg.  Co.  v.  Thomas,  17  111. 
App.  235;  Hill  v.  Crump,  24  Ind.  271; 
Lake  v.  Jones,  49  Ind.  297;  Nord  v. 
Marty,  56  Ind.  531 ;  Buck  v.  Haven,  40 
Ind.  221;  Catlin  v.  Latson,  4  Abb.  Pr. 
(N.  Y.)  248;  Hill  v.  La  Crosse  etc.  R., 
11  Wis.  214;  Bank  v.  Harrison,  4  Up. 
Can.  Pr.  R.  331.  But  the  second  may 
be  contradicted  to  establish  the  facts  re- 
lied upon  for  the  vacation  of  the  judg- 
ment. McKinley  v.  Tuttle,  34  Cal.  235; 
Mosseaux  v.  Brigham,  19  Vt.  457;  Lake 
v.  Jones,  49  Ind.  297. 

where  a  motion  to  vacate  a  judgment 
was  dismissed  in  the  supreme  court  for 
want  of  an  affidavit  of  merits  without 
prejudice  to  a  new  motion,  but  by  that 
time  the  period  for  filing  such  a  motion 
had  elapsed,  it  was  held  that  the  new 
motion  would  be  considered  as  an 
amendment  of  the  old  one  and  as  hav- 
ing been  filed  in  time.  Butler  v.  Mitch- 
ell, 17  Wis.  52.  See  also  Howell  v. 
Harrell,  71  N.  Car.  161. 

Jurat. — For  sufficiency  of  jurat,  etc., 
see  Craig  t\  Fraser,  73  Ga.  246. 
1.  See  Decree,  vol.  5,  p.  387,  el  seq. 
i.  Moses  v.  Mayor,  52  Ala  198;  Ty- 
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tion  has  refused  to  do  so.1  But  ordinarily  equity  will  not  grant 
relief  where  the  complaining  party  may  obtain  relief  at  law.* 

The  proper  method  of  invoking  equitable  relief  is  by  original 
bill  in  the  nature  of  a  bill  of  review.3  In  exercising  its  jurisdic- 
tion to  relieve  against  the  enforcement  of  an  inequitable  judg- 
ment, a  court  of  equity  does  not  assume  to  interfere  directly  with 
the  action  of  the  court  which  rendered  the  judgment,  but  it  en- 
joins the  creditor  from  proceeding  under  the  judgment  either 
perpetually  or  until  such  time  as  he  will  submit  to  a  new  trial.4 

A  court  of  equity  will  restrain  the  enforcement  of  a  judgment 
procured  without  service  of  process,  actual  or  constructive,  upon 
the  defendant  and  without  his  knowledge  of  the  pendency  of  the 
action.5  Any  statement  or  recital  of  the  service  of  process  in 
the  judgment  roll  may  be  shown  to  be  untrue.®    It  seems  to  be 

ler  v .  Hammersby,  44  Conn.  419;  Gault 
v.  Wallis,  53  Ga.  67c;  Stuart  v.  Super- 
visors, 83  111.  341.  See  also  In  re  Saw- 
ver,  124  U.  S.  200. 

1.  Truett  v.  Walnright,  4  Gilm.  (111.) 
418;  McParland  v.  Bain,  26  Hun  (N. 
Y.)  38;  Simpson  v.  Hart,  14  Johns.  (N. 
Y.)  63;  Wistar  v.  McManes,  54  Pa.  St. 
318.  Compare  Critchfield  v.  Porter,  3 
Ohio  518;  Bush  v.  Craig,  4  Bibb  (Ky.) 
168;  Davis  v.  Bass,  4  Ind.  313;  Grav  v. 
Barton,  62  Mich.  186;  Reagan  v.  Fitz- 
gerald, 75  Cal.  230. 

a.  Mastick  v.  Thorp,  29  Cal.  444; 
Tarver  v.  McKay,  15  Ga.  550;  Harrison 
v .  Harrison,  1  Litt.  (Ky.)  137;  VeecK 
v.  Pennebaker,  2  Bibb  (Ky.)  326;  Ward 
v.  Chiles,  1  J.  J.  Marsh.  (Ky.)  487; 
Yancy  v.  Downer,  5  Litt.  (Ky.)  88;  s.  c, 
15  Am.  Dec.  35.  Com  fare  Lyon  v. 
Robbins,  46  111.  277. 

S.  Story's  Eq.  PI.,  §  426.  But  see 
Denn  v.  Clarke,  8  Pet.  (U.  S.)  1;  Cain 
v.  Goda,  84  Ind.  209. 

4.  Gainbv  v.  Russell,  40  Conn.  450; 
Yancey  v.  Downer,  5  Litt.  (Ky.)  8;  s.  c, 
15  Am.  Dec.  35;  Hunti\  Boyier,  1  J.  J. 
Marsh.  (Ky.)  484;  19  Am.  Dec.  116; 
Floyd  v.  Jane,  6  Johns.  Ch.  (N.  Y.)  489. 

Notwithstanding  the  fact  that  the 
power  given  to  courts  of  law  to  grant 
new  trials  is  sufficient  for  all  ordinary 
cases,  yet  courts  of  equity  may  still 
compel  a  judgment  creditor  to  submit 
to  a  new  trial  when  equity  demands  it. 
Mulford  v.  Cohn,  18  Cal.  42;  Carring- 
ton  v.  Holabird,  17  Conn.  530;  s.  c,  19 
Conn.  84;  Howe  v.  Martell,  28  111.  445: 
Deputy  v.  Tobias,  1  Blackf.  (Ind.)  311; 
s.  c,  12  Am.  Dec.  243;  Booth  v. 
Stamper,  6  Ga.  172;  Shepard  v.  Mcln- 
tyre,  5  Dana  (K^.)  576;  Peagrain  v. 
King,  2  Hawks  (N.  Car.)  295,  605;  s.  c, 
it  Am.  Dec.  793;  Deaver  v.  Erwin,  7 
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Ired.  Eq.  (N.  Car.)  250;  Dyche  v.  Pat- 
ton,  8  Ired.  Eq.  (N.  Car.)  296;  Burgess 
v.  Lovengood,  2  Jones  Eq.  (N.  Car.) 
457- 

5.  Dunklin  v.  Wilson,  64  Ala.  i6j; 
Stubbs  v.  Leavitt,  30  Ala.  352;  Ryan  v. 
Boyd,  33  Ark.  778;  Martin  v.  Parsons, 
49  Cal.  95;  s.  c,  50  Cal.  501;  Arnold  v. 
Hawley,  67  Iowa  313;  Jefferv  v.  Fitch, 
46  Conn.  601;  Mather  v.  Parsons,  32 
Hun  (N.  Y.)  338;  Williams  v.  Williams, 
57  Ind.  500;  Duncan  v.  Gerdine,  59 
Miss.  550;  Wilson  v.  Montgomery,  14 
Sm.  &  M.  (Miss.)  205;  Ingle  v.  Mc- 
Curry,  1  Heisk.  (Tenn.)  26;  Tyler  v. 
Walter,  1  Heisk.  (Tenn.)  734;  Hamblin 
v.  Knight,  60  Tex.  36.  But  not,  it  has 
been  held,  upon  the  mere  grounds  that 
there  was  no  service  of  process  and  that 
the  defendant  was  insane,  there  being 
no  showing  that  the  judgment  was  un- 
just. Woods  v.  Brown,  93  Ind.  164;  s. 
c.  47  Am.  Rep.  369.  See  also  Master- 
son  v.  Ashcom,  54  Tex.  324.  A  judg- 
ment will  not  be  vacated  because  some 
of  a  number  of  infant  defendants  united 
in  interest,  appeared  only  by  a  guardian 
ad  litem,  appointed  without  process  pre- 
viously served  on  such  infants.  Mat- 
thews v.  Joyce,  85  N.  Car.  258. 

6.  Bridgeport  Bank  v.  Eldredge,  28 
Conn.  556;  Crafts  -v.  Dexter,  8  Ala. 
767;  Landrum  v.  Farmer,  6  Bush  (Ky.) 
46;  Dunklin  v.  Wilson,  64  Ala.  162; 
Owens  v.  Ranstead,  22  III.  161 ;  Stone 
v.  Skerry,  31  Iowa  582;  Hanswirth  v. 
Sullivan,  6  Mont  203;  Bell  v.  Williams, 
1  Head  (Tenn.)  229;  Ridgway  v.  Ten- 
nessee Bank,  11  Humph.  (Tenn.)  525; 
Johnson  v.  Coleman,  23  Wis.  452.  But 
see  State  v.  Holmes,  69  Ind.  577.  But 
in  some  cases  it  has  been  held  that 
where  the  question  of  jurisdiction  is 
founded  upon  a  false  return  by  an  offi. 
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the  better  opinion  that  equity  may  grant  relief  against  a  judg- 
ment based  wholly  upon  the  unauthorized  appearance  of  an  at- 
torney.1 Equity  will  not  interfere  with  the  enforcement  of  a 
judgment  because  the  defendant  was  privileged  from  service  of 
process  where  he  did  not  claim  his  privilege  by  motion  in  the 
case.9  According  to  some  authorities,  relief  against  a  judg- 
ment may  be  granted  in  equity  on  the  ground  of  the  court's  want 
of  jurisdiction  over  the  defendant,  although  an  adequate  remedy 
exists  at  law.8  By  the  weight  of  authority,  equity  will  not  grant 
relief  unless  it  appears  that  the  result  of  a  new  trial  will  be  dif- 
ferent from  that  already  reached.4 

Relief  may  sometimes  be  granted  in  equity  on  the  ground  that 
important  evidence  has  been  discovered  since  the  trial  of  the 
case  ;6  or  because  the  judgment  debtor  was  surprised  at  the  trial 


cer,  equity  will  not  grant  relief  against 
the  judgment,  unless  the  false  return 
was  made  by  the  procurement  of  the 
plaintiff.  Taylor  v.  Lewis,  2  J.  J.  Marsh. 
(K_v.)  400;  s.  c,  19  Am.  Dec.  135; 
Kriig  v.  Davis,  85  Ind.  309;  Johnson  v. 
Jones,  2  Neb.  133;  Walker  v.  Robbing, 
14  How.  (U.  S.)  584.  Compare  Ridg- 
way  v.  Tennessee  Bank,  11  Humph. 
(Tenn.)  523;  Marine  Ins.  Co.  v.  Hodg- 
son, 7  Cranch  (U.  S.)  332.  A  party 
who  seeks  to  set  aside  a  judgment 
against  him  upon  the  ground  that  he 
was  not  served  with  process  must  clearly 
make  out  his  case.  Hunt  v.  Childress, 
5  Lea  (Tenn.)  247. 

A  judgment  by  default  obtained  under 
service  of  summons  made  on  Sunday, 
when'  the  sheriff's  return  stated  that 
service  was  made  on  Saturday  was  set 
aside.  Hanswirth  v.  Sullivan,  6  Mont. 
203.  See  also  Foster  v.  Hanswirth,  5 
Mont.  566. 

A  complaint  alleging  that  judgment 
by  default  was  entered  against  the  plain- 
tiff upon  a  false  affidavit  made  by  a  per- 
son qualified  in  law  to  serve  a  process, 
that  he  had  served  the  summons  per- 
sonally upon  the  defendant,  in  the  State 
of  California;  but  that  in  fact  the  sum- 
mons was  served  upon  the  defendant  in 
the  State  of  Nevada;  that  the  plaintiff 
had  no  notice  of  the  entry  of  the  judg- 
ment against  him  until  more  than  a 
year  after  its  date;  and  that  the  cause  of 
action  upon  which  the  judgment  was 
rendered  did  not  exist,  was  held  suffi- 
cient to  entitle  plaintiff  to  relief  against 
the  judgment.  Lapham  v.  Campbell, 
61  Cal.  296. 

1.  DeLouis  v.  Meek,  2  G.  Greene 
(Iowa)  371;  Harshey  v.  Blackmarr,  20 
Iowa  161 ;  Wiley  v.  Pratt,  23  Ind.  628; 
Ridge  v.  Alter,  14  La.  An.  866;  Marvel 


v.  Manouvrier,  14  La.  An. 3;  Truett  v. 
Wainright,  4  Gilm.  (111.)  420;  Gifford  v. 
Thorn,  1  Stock.  (N.J.)  702;  Critchfield 
v.  Porter,  3  Ohio  518;  Boro  v.  Harris, 
13  Lea  (Tenn.)  36;  Sheton  v.  Tiffin,  6 
How.  (U.  S.)  163.  Compare  Hoffmire 
v.  Hoffmire,  3  Edw.  Ch.  (N.Y.)  174: 
American  Ins.  Co.  v.  Oakley,  9  Pai.  (N. 
Y.)  496;  Burrill's  Practice,  37  note  A 
and  cases  cited. 

3.  Peters  v.  League,  13  Md.  58;  Pren- 
tis  v.  Commonwealth,  5  Rand.  (Va.) 
697;  s.  c,  16  Am.  Dec.  782. 

8.  Connell  v.  Stelson.  33  Iowa  147; 
Landrum  v.  Farmer,  7  Bush  (Ky.)  46; 
Hernandez  v.  James,  23  La.  An.  484; 
Hanswirth  v.  Sullivan,  6  Mont.  203; 
Caruthers  v.  Hartsfield,  3  Yerg.  (Tenn.) 
366;  s.  c,  24  Am.  Dec.  580;  Johnson  v. 
Coleman,  23  Wis.  452.  Compare  San- 
chez v.  Carriaga,  31  Cal.  171;  Logan  v. 
Hillegrass,  16  Cal.  201;  Lucov.  Brown, 
73  Cal.  3;  Hart  v.  Lazaron,46  Ga.  396; 
Crandafl  v.  Bacon,  20  Wis.  639.  See 
also  Hamblin  v.  Knight,  60  Tex.  36. 

4.  Secor  v.  Woodward,  8  Ala.  500; 
Gregory  v.  Ford,  14  Cal.  138;  Taggart 
v.  Wood,  20  Iowa  236;  Crawford  v. 
White,  17  Iowa  560;  Coon  v.  Jones,  10 
Iowa  131;  Fowler  v.  Lee,  10  G.  &  J. 
(Md.)  363;  Gardner  v.  Jenkins,  14  Md. 
58;  Harris  v.  Gwin,  10  S.  &  M.  (Miss.) 
563;  Gifford  v.  Morrison,  37  Ohio  St. 
502;  s.  c,  41  Am.  Rep.  537;  Stokes  v. 
Knarr,  11  Wis.  389.  Compare  Ryan  v. 
Boyd,  33  Ark.  778;  Bell  v.  Williams,  1 
Head  (Tenn.)  229;  Ridgway  v.  Bank, 
11  Humph.  (Tenn.)  523. 

5.  As  where  the  judgment  debtor 
was  acting  in  a  representative  capacity 
and  had  no  personal  knowledge  of  the 
facts.  Gardiner  v.  Bowling,  12  G.  & 
"   (Md.)  381;  Hewlett  v.  Hewlett,  4 

dw.  Ch.  (N.  Y.)  7.   Or  where  the 
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by  the  introduction  of  unexpected  evidence  ;*  or  because  the 
jury  was  tampered  with,*  or  made  a  mistake  in  bringing  in  its 
verdict;3  or  because  the  judge  was  disqualified  by  reason  of  his 
interest  to  try  the  case  ;*  or  because  the  case  was  tried  at  a 
special  term  of  the  court  without  the  knowledge  of  the  judg- 
ment debtor  ;*  or  because  he  has  been  prevented  from  taking  an 
appeal  from  the  judgment  by  reason  of  some  mistake  of  the 
clerk  or  the  court,  where  he  has  given  a  proper  appeal  bond  and 
taken  all  the  steps  required  of  him  by  law  for  that  purpose.6 

A  court  of  equity  will  grant  relief  against  the  enforcement  of  a 
judgment  which  was  procured  by  fraud  on  the  part  of  the  judg- 
ment creditor;' 


plaintiff  must  have  known  that  his  de- 
mand was  unconscionable  and  took  ad- 
vantage of  the  judgment  debtor's  tem- 
porary inability  to  secure  the  proper 
evidence.  Gardiner  v.  Bowling.  12  G.Sl 
J.  (Md.)  381;  Wildey  v.  McConnell,  63 
III.  238;  Biggins  v.  Brockman,  63  111. 
316. 

Relief  in  equity  has  been  granted 
because  the  judgment  debtor  could  not 
secure  the  evidence  of  his  defence  un- 
til too  late  to  move  for  a  new  trial. 
Cox  v.  Mobile,  44  Ala.  61 1 ;  Deputy  v. 
Tobias,  1  Blackf.  (Ind.)  311;  s.  c,  12 
Am.  Dec.  243;  Peagram  v.  King,  2 
Hawks  (N.  Car.)  605;  Vathier  v.  Zane, 
6  Gratt.  (Va.)  246;  Harvey  v.  Seashol, 
4  W.  Va.  115. 

Relief  has  been  granted  upon  the 
discovery  of  a  receipt  of  payment  or 
release  of  the  cause  of  action.  Kiser 
v.  Winans,  20  Ind.  42S;  Winthrop  v. 
Lane,  3  Des.  (S.  Car.)  324.  Compare 
Powers  v .  Butler,  3  Green's  Ch.  (N.  J.) 
465- 

But  not  where  the  judgment  debtor 
has  been  guilty  of  negligence  in  not 
presenting  evidence  of  the  payment  or 
release  upon  the  trial  of  the  case.  Foster 
v.  Wood,  6  Johns.  Ch.  (N.  Y.)  90; 
Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y.) 
356;  s.  c,  8  Am.  Dec.  513;  Burton  v. 
Harris,  76  Ind.  429;  Barrow  i».  Jones,  1 
J.J.  Marsh.  (Ky.)  470. 

1.  Sneed  v.  Town,  4  Eng.  (Ark.) 
535.  See  also  Hoskins  v.  Hattenback, 
14  Iowa  314. 

a.  Lawless  v.  Reese,  3  Bibb  (Ky.) 
486;  Cummins  v.  Kennedy,  4  J.  J. 
Marsh.  (Ky.)  645.  Compare  Norman 
v .  Burns,  67  Ala.  248. 

3.  Rust  v.  Ware,  6  Gratt.  (Va.)  50. 
See  also  Coltart  v.  Moore,  79  Ala.  361. 

4.  Milnor  v.  Ga.  etc.  Co.,  4  Ga.  385. 
8.  Joslin  v.  Coffin,  5   How.  (Miss.) 

539- 


6.  Oliver  i'.  Pray,  4  Ohio  175;  s.  c, 
19  Am.  Dec.  595. 

7.  State  v.  11  inkle,  37  Ark.  532;  Du- 

fan  v.  McGann,  60  Ga.  3^3;  Hayden  v. 
lavden,  46  Cal.  332;  Carrington  v. 
Holabird,  17  Conn.  530;  Ogden  v.  Lar- 
rabee,  57  III  389;  Cowin  v.  Toole,  31 
Iowa  513;  Mayberry  i>.  McClurg,  51 
Mo.  256;  Bresnehan  v.  Price,  57  Mo. 
422;  Hahn  v.  Hart,  12  B.  Mon".  (Ky.) 
426;  Hyatt  v.  Wolfe,  22  Mo.  App.  191 ; 
Burch  v.  Scott,  t  Bland  Ch.  (Md.) 
112;  Kent  i'.  Ricards,  3  Md.  Ch.  392; 
Fowler  v.  Poor,  93  N.  Car.  466;  Moore 
v.  Gamble,  1  Stock.  (N.  J.)  246;  Whit- 
tlesey v .  Delaney,  73  N.  Y.  571 ;  Mather 
v.  Parsons,  32  Hun  (N.  Y.)  338;  Cor- 
withe  v.  Griffin,  21  Barb.  (N.  Y.)  9; 
Warner  v.  Blakeman,  4  Keyes  (N.  Y.) 
507;  Wilson  t>.  Monrgome-y,  14  Sm.  & 
M.  (Miss.)  205;  Greene  v.  Haskell,  5 
R.I.  447;  Crank  v.  Flowers,  4  Heisk. 
(Tenn.)  629;  Hurdy  v.  Broaddus,  35 
Tex.  668;  Poindexter  t>.  Waddy,  6 
Munf.  (Va.)  418;  s.  c.  8  Am.  Dec.  749; 
Johnson  v.  Coleman,  23  Wis.  452. 

Where  a  defendant  has  been  pre- 
vented by  a  trick  from  availing  himself 
of  the  defence  of  a  discharge  in  bank- 
ruptcy, equity  will  extend  relief.  Starr 
v .  Heckart,  32  Md.  267;  Park  v.  Casey, 
_■>■  Tex.  536. 

isquity  will  not  enjoin  a  judgment 
for  fraud  in  the  cause  of  action  upon 
which  the  judgment  is  based.  Zeller- 
bach  v .  Allenbcrg,  67  Cal  296;  Musca- 
tine v.  Miss.  R.  Co.,  1  Dill.  (U.S.)  536; 
Noble  v.  Moses,  74  Ala.  604;  State  v. 
Holmes,  69  Ind.  577.  Nor  a  judgment 
obtained  by  complainant's  own  fraud. 
Blvstone  v.  Blystone,  51  Pa.  St.  373. 

It  is  said  that  a  stranger  to  the  rec- 
ord injured  by  the  judgment  may  have 
it  reviewed  for  fraud  in  the  cause  of 
action.  State  v.  Holmes,  69  Ind.  577. 
Equity  will  relieve  against  a  decree 
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or  which  has  been  fraudulently  altered  •}  or  which  was  procured 
by  the  creditor's  fraudulent  concealment  of  facts  of  which  the 
debtor  with  the  exercise  of  reasonable  diligence  had  no 
knowledge  ;*  or  which  was  taken  in  violation  of  an  agreement 
not  to  take  judgment  upon  which  the  debtor  relied,  and  so 
failed   to  present  his  defence  ;8  or  which  was  taken  in  the 


obtained  by  fraud,  though  it  be 
a  decree  of  divorce  and  one  of  the  par- 
ties has  since  married.  Whitcomb  v. 
Whitcomb,  46  Iowa  437;  Rush  v.  Rush, 
46  Iowa  648;  s.  c,  26  Am.  Rep.  179; 
Carneal  v.  Wilson,  3  Litt.  (Ky.)  80. 

To  sustain  an  original  bill  to  set  aside 
judicial  proceedings  for  fraud,  there 
must  be  an  averment  of  such  facts  as, 
if  found,  would  show  a  meditated  and 
intentional  contrivance  by  one  or  more 
of  the  litigants  to  keep  the  complainant 
and  court  in  ignorance  of  the  real  facts, 
whereby  a  wrong  conclusion  was 
reached,  and  positive  injury  done  to 
the  party  complaining,  without  neglect 
or  inattention  on  his  part.  McDowell 
v.  Morrell,  5  Lea  iTenn.)  278;  U.  S.  v. 
Atherton,  102  U.  S.  372. 

The  evidence  of  fraud  must  be  clear. 
Weidersum  v.  Naumann,  62  How.  Pr. 
(N.  Y.)  369;  Oldham  v.  Cooper,  5  Del. 
Ch.  151. 

Fraud  practiced  upon  a  defendant, 
by  a  codefendant,  in  allowing  judgment 
to  go  against  both,  is  not  ground  upon 
which  the  former  may  have  the  judg- 
ment reviewed.  State  v.  Holmes,  69 
Ind.  577.  But  see  Adams  v.  Citizens' 
State  Bank,  70  Ind.  89;  DeArmond  v. 
Preachers'  Aid  Soc,  94  Ind.  59. 

Equity  will  set  aside  a  decree  or 
judgment  obtained  by  the  fraud  of  an 
agent,  although  without  the  knowledge 
or  consent  of  the  principal.  Webster 
v.  Diamond,  36  Ark.  532. 

Where  one  is  entitled  to  have  a  judg- 
ment against  him  set  aside  for  fraud,  in 
a  summary  proceeding,  but  is  prevented 
from  so  doing  within  the  time  allowed 
by  the  procurement  of  the  opposite 
party,  equity  will  grant  relief  after  that 
time.    Lumpkin   v.  Snook,  63  Iowa 

A  judgment  affirmed  in  the  supreme 
court  by  reason  of  the  fraud  of  one  of 
the  parties  may  be  enjoined.  Pyett  v. 
Hatfield,  15  Lea  (Tenn.)  473. 

Perjury. — In  some  States  equity  will 
relieve  against  a  judgment  obtained 
by  perjury.  Spooner  v.  Spooner,  26 
Minn.  137;  Burgess  v.  Lovengood,  2 
Jones  Eq.  (N.  Car.)  457;  Peagram  v. 
King,  2  Hawkes  (N.  Car.)  605;  s.  c,  11 


Am.  Dec.  793.  Compare  Gott  v.  Carr, 
6  G.  &  J.  (Md.)  309;  Dillv  v.  Barnard, 
8G.  &J.  (Md.)  171;  Lemeritt  v.  Ly- 
ford,  27  N.  H.  541;  Gray  v.  Barton,  62 
Mich.  186. 

1.  Chester  v.  Mil'er,  13  Cal.  55S; 
Babcock  r.  McCamant,  53  111.  214. 

2.  Reed  i>.  Harvey,  23  Ark.  44; 
Capital  Bank  v.  Rutherford,  70  Ga.  57; 
Noyes  r.  Loeb,  24  La.  An.  48;  Fish  v. 
Lane,  2  Hayw.  (N.  Car.)  522;  Pratt  v. 
Northam,  5  Mason  (U.  S.)  95;  Ocean 
Ins.  Co.  f.  Fields,  2  Story  (0.  S.)  59. 
See  also  Ward  v.  Southfield, '102  N.  V. 
287. 

Relief  has  been  granted  where  any 
considerable  diligence  on  the  part  of 
the  defendant  would  have  resulted  in  a 
discovery  of  the  facts.  Shinkle  v. 
Letcher,  47  III.  216.  But  see  Riddle  v. 
Baker,  13  Cal.  526. 

The  court  refused  to  grant  relief  on 
the  ground  that  the  judgment  was  al- 
leged to  be  for  usury,  where  the  evi- 
dence was  doubtful  and  there  had  been 
long  delay.  Terry  v.  Dickinson,  75 
Va.  475. 

S.  The  rule  is  the  same  whether  there 
are  several  defendants  or  only  one,  and 
whether  the  defendant  has  failed  to  an- 
swer, or,  having  answered,  does  not 
attend  the  trial.  Cal.  Beet  Sugar  Co. 
v.  Porter,  68  Cal.  369;  Chambers  v. 
Robbins,  28  Conn.  552;  Stone  v.  Lew- 
man,  28  Ind."  97;  Johnson  v.  Unver- 
saw,  30  Ind.  435;  Rogers  v.  Gwinn, 
21  Iowa  58;  Wierich  v.  De  Zoya,  2 
Gilm.  (III.)  385;  Edmonson  v.  Moseby, 
4  J.  J.  Marsh.  (Ky.)  497;  Broaddus  v. 
Broaddus,  3  Dana  (Ky.)  536;  Kent  v. 
Ricards,  3  Md.  Ch.  592;  Newman  v. 
Meek,  Sm.  &  M.  Ch.  (Miss.)  331;  Jar- 
man  v.  Saunders,  64  N.  Car.  367;  Dob- 
son  v.  Pearce,  1  Abb.  Pr.  (N.  Y.)  97; 
s.  c,  12  N.  Y.  165;  Hibbard  v.  East- 
man, 47  N.  H.  507;  Holland  v.  Trot- 
ter, 22  Gratt.  (Va.)  136.  Compare 
Norman  v.  Burns,  67  Ala.  '248. 

The  rule  applies  to  a  judgment  against 
a  garnishee.  Pelham  v.  Moreland,  6 
Eng.  (Ark.)  442. 

The  rule  was  applied  in  a  case  where 
a  justice  of  the  peace  told  the  defend- 
ant in  the  presence  of  the  plaintiff  that 
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absence  of  the  judgment  debtor,  who  was  prevented  from  attend- 
ing the  trial  by  force  or  some  fraudulent  device  of  his  adver- 
sary.1 

A  court  of  equity  may  interpose  to  grant  relief  where,  on  ac- 
count of  some  mistake  of  fact  made  by  the  judge  or  a  party  to 
the  action,  an  inequitable  judgment  has  been  rendered.8 

Relief  may  also  be  granted  where  the  injured  party,  without 
fault  upon  his  part,  was  prevented  by  surprise,  accident,  sickness, 
or  the  like  cause  to  present  his  claim  or  defence.8  It  is  some- 
times ground  for  equitable  relief  that  the  judgment  debtor  was 
ignorant  of  the  existence  of  a  good  defence  to  the  action  until 


he  could  not  hear  the  case  and  after 
the  defendant  left  was  prevailed  upon 
by  the  plaintiff  to  proceed  with  the 
case  and  render  judgment  against  the 
defendant.  Miles  v.  Jones,  28  Mo. 
87. 

A  judgment  obtained  in  violation  of 
an  agreement  will  be  relieved  against, 
though  the  agreement  was  made  on 
Sunday  and  was  oral,  while  the  rules 
of  the  court  required  stipulations  to  be 
in  writing.  Blakesley  v.  Johnson,  13 
Wis.  530;  Nealis  v.  Dicks,  72  Ind. 
374- 

But  where  a  surety  brought  an  action 
against  his  principal  and  his  cosureties 
to  recover  amounts  paid  by  him  in  the 
settlement  of  claims  against  his  princi- 
pal and  obtained  judgment  by  default 
ibr  different  amounts  against  the  sev- 
eral defendants,  it  was  held  that  the 
cosureties  could  not,  in  a  subsequent 
action,  have  the  judgments  cancelled  on 
the  ground  that,  by  an  understanding 
between  all  the  parties,  the  judgment 
plaintiff  was  a  trustee  for  all  the  other 
parties  and  was  entrusted  by  them  to 
take  judgment  only  for  the  proper  (but 
undetermined)  amounts,  but  that  he 
had  in  fact  taken  judgment  for  amounts 
greater  than  were  equitable.  Sutliff  v. 
Brown,  65  Iowa  42. 

1.  Chambers  v.  Handley,  4  Bibb 
(Ky.)  284;  Land  v.  Elliott,  1  Sm.  &  M. 
(Miss.)  608. 

2.  Brewer  v.  Jones,  44  Ga.  71;  Chase 
v.  Manhardt,  1  Bland's  Ch.  (Md.)  350; 
Ford  v.  Ford,  Walker  (Mich.)  1505;  s. 
c,  12  Am.  Dec.  587;  Drew  v.  Clarke, 
Cooke  (Tenn.)  373;  s.  c,  5  Am.  Dec. 
698.  As  a  mistake  in  computing  the 
amount  for  which  judgment  should  be 
entered.  Barthell  v.  Roderick,  34  Iowa 
518;  Wilson  v.  Boughton,  50  Mo.  17; 
Cunningham  v.  Gushee,  73  Me.  417; 
Compare  Rogers  v.  Stokes,  87  Tenn. 
294. 

Relief  has  been  granted  where  an 


attorney  failed  to  defend  the  case  be- 
cause of  incorrect  information  with  re- 
spect to  the  terms  of  court.  Buena 
Vista  County  v.  I.  F.  &  S.  C.  etc.  R., 
49  Iowa  657. 

8.  Hair  v.  Lowe,  19  Ala.  224;  Pearce 
v.  Olney,  20  Conn.  544;  Boston  v. 
Haynes,  33  Cal.  31;  Cal.  Beet  Sugar 
Co.  v.  Porter,  68  Cal.  369;  Whittemore 
v.  Coster,  3  Green's  Ch.  (N.J.)  438; 
Powers  v.  Butler,  3  Green's  Ch.  (N . 
J.)  46c;  Wright  v.  Miller,  1  Sandf. 
Ch.  (N.  Y.)  103;  Dobson  v.  Pearce,  12 
N.  Y.  156;  Wingate  v.  Haywood,  40 
N.  H.  437;  Hibbard  v.  Eastman,  47 
N.  H.  507;  Adams  v.  Citizens'  State 
Bank,  70  Ind.  89;  Rice  v.  Railroad 
Bank,  7  Humph.  (Tenn.)  39;  White  v. 
Washington,  5  Gratt.  (Va.)  645;  Ma- 
rine Ins.  Co.  v.  Hodgson,  7Cranch  (U. 
S.)  332;  Hendrickson  v.  Hinckley,  17 
How.  (U.  S.)  443. 

As  where  the  court  adjourned  sud- 
denly without  hearing  an  application 
for  a  new  trial  and  before  defendant  or 
his  counsel  could  get  to  court.  Tarver 
v.  McKay,  15  Ga.  «o. 

Where  a  general  order  was  entered 
by  consent  of  the  bar  continuing  all 
litigated  cases  until  the  next  term  and 
at  a  subsequent  day  of  the  term  a  judg- 
ment was  taken  in"  a  litigated  case,  the 
defendant  and  his  counsel  having  left 
the  court  relying  upon  the  order  of  con- 
tinuance, it  was  held  that  defendant 
was  entitled  to  relief  in  equity  to  the 
extent  that  the  judgment  against  him 
was  unjust.  Jones  v.  Kincaid,  5  Lea 
(Tenn.)  677. 

Where  a  magistrate  entered  judg- 
ment after  stating  in  writing  to  defend- 
ant's counsel  that  the  suit  was  vexatious 
and  was  thereby  dismissed,  and  knowl- 
edge of  the  judgment  did  not  come  to 
defendant  until  long  after  the  time  for 
appeal  had  elapsed,  equity  perpetually- 
enjoined  the  judgment.  Wagner  v. 
Shank,  59  Md.  313. 
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after  the  judgment  was  rendered  ;*  but  not  unless  he  shows  that 
with  the  exercise  of  ordinary  diligence  he  could  not  have  dis- 
covered the  defence,  or  that  the  failure  to  exercise  such  diligence 
was  due  entirely  to  accident  or  to  the  act  or  fraud  of  his  adver- 
sary.* 

Where  a  defendant  in  an  action  at  law  has  an  equitable  defence, 
he  is  not,  ordinarily,  bound  to  present  it ;  and  if  he  makes  no  de- 
fence, but  allows  judgment  to  be  rendered  against  him,  he  may 
afterwards  assert  his  claim  in  a  suit  in  equity  for  relief  against 
the  judgment.3  It  is  said,  however,  that  if  he  makes  any  defence 
whatever  to  the  action  at  law,  he  must  present  every  defence  of 
which  the  court  can  take  cognizance,  and  is  conclusively  bound 
by  the  judgment.4 

As  a  general  rule,  equity  will  not  interfere  with  the  enforce- 
ment of  a  judgment  unless  the  judgment  debtor  could  not  have 
availed  himself  of  his  defence  in  the  former  action,  or  was  pre- 
vented from  so  doing  by  the  act  or  fraud  of  the  opposite  party, 
or  by  accident  or  mistake,  unmixed  with  fault  or  negligence  on 
his  own  part.8    He  must  have  exercised  the  diligence  "  requisite 


1.  Baltzell  v.  Randolph,  9  Fla.  366; 
Hubbard  v.  Hobson,  Breese  (111.)  790; 
Wales  v.  Michigan  Bank,  Har.  Ch. 
(Mich.)  308;  Inglehart  v.  Lee,  4  Md. 
Ch.  514;  Cape  Sable  Co.'s  Case,  3 
Bland  Ch.  (Md.)  6e6. 

Discovery. — Where  the  defendant  has 
not  been  guilty  of  any  want  of  reason- 
able diligence,  and  after  judgment 
learns  of  facts  constituting  a  defence, 
which  can  only  be  proved  by  the  testi- 
mony of  his  adversary,  he  may  go  into 
equity  and  secure  a  new  trial  and  dis- 
covery. Winthorp  v.  Lane,  3  Des. 
(S.  Car.)  323;  Deputy  v.  Tobias,  1 
Blacltf.  (Ind.)3ii;  s.  c,  12  Am.  Dec. 
H3- 

But  if,  before  the  trial,  the  defendant 
knew  of  the  facts  constituting  the  de- 
fence and  neglected  to  compel  a  disclo- 
sure of  the  evidence  to  sustain  his  de- 
fence, he  cannot,  after  the  trial,  seek  a 
discovery  and  relief  in  equity.  Norris 
-■■  Denton,  2  Cal.  378;  Campbell  v. 
"riggs,  3  Rob.  (La.)  110;  Barker  v. 
Simpson,  t  Johns.  Ch,  (N.  Y.)  465; 
Brown  v.  Swan,  10  Pet.  (U.  S.)  497; 
Thurmond  v.  Durham,  3  Yerg.  (Tenn.) 
99;  Norris  v.  Hume,  2  Leigh  (Va.) 
IH;  s.  c,  21  Am.  Dec.  631;  Green  v. 
Massie,  21  Gratt.  (Va.)  358.  Compart 
Stowell  v.  Eldred,  26  Wis.  504. 

1.  Garrett  v.  Lynch,  45  Ala.  211; 
George  v.  Alexander,  6  Coldw.  (Tenn.) 
ty;  Kenner  v.  Caldwell,  1  Bai.  Eq. 
(S.Car.)  149;  s.  c,  21  Am.  Dec.  538; 
Harrison  v.  Harrison,  1  Litt.  (Ky.)  137. 
Compare  Inglehart  v.  Mayer,  4  Johns. 


Ch.  (Md.)  514;  Stowell  v.  Eldred,-  26 
Wis.  504. 

.  *.  Clay  v.  Fry,  3  Bibb  (Ky.)  248; 
s.  c,  6  Am.  Dec.  654;  Brown  v.  Wyn- 
coop,  2  Blackf.  (Ind.)  230;  Allen  v. 
Stephanus,  t8  Tex.  658.  Compare 
Peel  v.  January,  35  Ark.  331;  s.  c,  37 
Am.  Rep.  27. 

4.  Arlington  v.  Washington,  14  Ark. 
218;  Le  Guen  v.  Gouverneur,  1  Johns. 
Cas.  (N.  Y.)  505;  s.  c,  1  Am.  Dec.  121; 
Curtis  v.  Cisna,  1  Ohio  432;  Hendrick- 
son  v.  Hinckley,  17  How.  (U.  S.) 
443.  Compare  Cave  v.  Davis,  5  Mon. 
(Ky.)  392. 

5.  Pickens  v.  Yarborough,  30  Ala. 
408;  Noble  v.  Moses,  74  Ala.  604; 
Watts  v.  Gale,  20  Ala.  817;  Lester  v. 
Hoskins,  26  Ark.  63;  Ketchum  v. 
Crippen,  37  Cal.  233;  Ede  v.  Hazen,  61 
Cal.  360;  Boston  v.  Haynes,33  Cal.  31; 
Powder  v.  Cox,  26  Ga.  485;  Lockridge 
v.  Lyon,  68  Ga.  137;  Powell  v.  Boring, 
44  Ga.  160;  Hiley  v.  Hartridge,  44  Ga. 
623;  Simmons  v.  Martin,  53  Ga.  620; 
Taggart  v.  Wood,  20  Iowa  236;  Lav- 
ender v.  Boaz,  17  111.  App.  421;  Jevene 
v.  Osgood,  57  111.  340;  Cunningham  v. 
Caldwell,  Hardin  (Ky.)  131;  Casey  v. 
Gregory,  13  B.  Mon.  (Ky.)  505;  Brand 
v.  Stafford,  28  La.  An.  51;  Benton  v. 
Roberts,  3  Rob.  (La.)  224;  Little  v. 
Price,  t  Md.  Ch.  182;  Windwart  v.  Al- 
len, 13  Md.  196;  Miller  v.  Morse,  23 
Mich.  365;  Wright  v.  King,  Har.  Ch. 
(Mich.)  12;  Sargeant  v.  Bigelow,  34 
Minn.  370;  Yantis  v.  Burdett.  3  Mo. 
457;  Parker  v.  Jones,  5  Jones'  Eq.  (N. 
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in  the  ordinary  business  of  life  "  in  presenting  his  defence,  or  re- 
lief will  not  be  granted.1  The  strictness  of  the  rule  is  sometimes 
relaxed  in  favor  of  the  personal  representative  of  a  deceased  per- 
son, where  the  defence  arose  in  the  lifetime  of  the  decedent.* 
Equity  will  sometimes  grant  relief  where  a  good  defence  to  the 


Car.  276;  Kinney  v.  Ogden,  2  Green 
Ch.  (N.  J.)  168;  Wingate  v.  Hayward, 
40  N.  H.  437;  Hibbard  v.  Eastman,  47 
N.  H.  507;  Foster  v.  Woods,  6  Johns. 
Ch.  (N.  Y.)  87;  Merrifee  v.  Myers,  33 
Tex.  691;  Ham  v.  Phelps,  65  Tex.  592; 
Emerson  v.  Udall,  13  Vt.  477;  Pettes 
v.  Bank,  17  Vt.  435;  Slack  v.  Wood,  9 
Gratt.  (Va.)  40;  Tapp  v.  Rankin,  9 
Leigh  (Va.)  478;  Alford  v.  Moore,  15 
W.  Va.  597;  Ewing  v.  McNairy,  20 
Ohio  St.  315;  Embrey  v.  Palmer. 
107  U.  S.  3. 

Where  a  case  has  been  tried  in  a  law 
court,  and  exceptions  taken  to  the  rul- 
ings therein,  and  the  writ  of  error  dis- 
missed because  of  defects  in  the  record, 
a  bill  to  set  aside  the  judgment  on  the 
same  grounds  of  error  is  demurrable. 
Ordinary  diligence  would  require  coun- 
sel for  plaintiff  in  error  to  examine  the 
record,  and  be  ready  to  suggest  a  dimi- 
nution, if  necessary.  Augusta  etc. 
Assoc.  v.  McAndrew,  63  Ga.  490. 

One  who  buys  real  estate  pending  an 
action  of  ejectment  cannot  be  relieved 
against  the  judgment  for  neglecting  to 
have  the  suit  properly  defended.  Mas- 
tick  v.  Thorp,  29  Cal.  444. 

Usury  and  Gambling  Debts. — In  some 
States,  relief  is  granted  against  judg- 
ments based  on  gambling  debts  and 
usury.  Mallett  v.  Butcher,  41  111.  382; 
Givens'  Appeal,  121  Pa.  St.  260;  s.  c,  6 
Am.  St.  Rep.  795;  Frierson  v.  Moody, 
3  Humph.  (Tenn.)  561;  Brown  u.Toell, 
5  Rand.  (Va.)  543;  s.  c,  16  Am.  Dec. 
759;  Woodson  v.  Barrett,  2  Hen.  &  M. 
(Va.)  86;  Clay  v.  Fry,  3  Bibb  (Ky.) 
248;  s.  c,  6  Am.  Dec.  654.  Compare 
Giddens  v.  Lee,  3  Humph.  (Tenn.)  133. 
See  also  Lucas  v.  Nichols,  66  III.  41; 
Lindsley  v.  James,  3  Coldw.  (Tenn.) 
477;  Buchanan  v.  Nolin,  3  Humph. 
(Tenn.)  63;  McKoin  v.  Cooley,  3 
Humph.  (Tenn.)  559;  Bonney  v.  Bow- 
man, 63  Miss.  166. 

Threats  of  Violence. — An  averment 
that  defendant  was  kept  from  making 
any  defence  by  threats  of  personal  vio- 
lence is  not  sufficient  to  justify  relief 
against  a  judgment,  since  it  does  not 
necessarily  imply  that  the  threats  were 
made  or  caused  to  be  made  by  the 
plaintiff,  or  that  the  defendant  might 


not  have  defended  bv  counsel.  Powell 
v.  Cyfers,  1  Heisk.  (Tenn.)  526. 

1.  "Burton  v.  Wiley,  26  Vt.  430; 
Houston  v.  Wolcott,  7  Iowa*i73;  Ra-- 
burn  v.  Shortridge,  2  Blackf.  (Ind.)  480; 
Taylor  v.  Bradshaw,  6  Mon.  (Ky.)  145; 
s.  c,  17  Am.  Dec.  132;  Henderson  v. 
Mitchell,  1  Bai.  Eq.  (S.  Car.)  113;  s.  c, 
21  Am.  Dec.  526;  Luttrell  v.  Fisher,  11 
Heisk.  (Tenn.)  toi. 

Merely  writing  to  an  attorney  ask- 
ing him  to  take  care  of  a  case  is  such 
negligence  as  equity  will  not  relieve 
against.  Stanard  v.  Rogers,  4  H.&  M. 
(Va.)  438;  Hill  v.  Bowyer,  18  Gratt. 
(Va.)  364. 

Trustee  and  Cestui  Que  Trust. — A 
judgment  charging  a  trust  estate  will  be 
enjoined  at  the  instance  of  the  cestui 
que  trust  who  was  not  a  party  to  the 
action  upon  his  showing  that  the  judg- 
ment was  in  the  interest  of  the  trustee 
and  that  the  claim,  against  the  estate 
was  not  valid.  Meyer  v.  Butt,  44  Ga. 

8.  Hewlett  v.  Hewlett,  4  Edw.  Ch. 
(N.  Y.)  7.  An  administrator  will  be 
relieved  against  a  judgment  against  him, 
suffered  to  be  entered  under  the  impres- 
sion that  he  has  sufficient  assets  to  par 
all  liabilities  of  the  estate,  where,  since 
the  judgment  was  entered  the  assets 
have  unexpectedly  depreciated  in  value 
and  become  insufficient.  Miller  v.  Rice, 
1  Rand.  (Va.)  438;  Pickett  v.  Stewart, 
1  Rand.  (Va.)  478.  So,  where,  since 
judgment  was  entered,  he  has  discov- 
ered evidence  of  the  payment  by  the 
deceased  of  the  claim  upon  which  the 
judgment  is  founded.  Reeder  v.  Dun- 
can. 1  Bibb  (Ky.)  368. 

Where  judgmentwas  renderedagainst 
a  decedent's  estate  on  a  bond  of  a 
county  treasurer  which  had  been  duly 
on  file  and  recorded  three  years  and 
ten  months  prior  to  the  commencement 
of  the  suit  resulting  in  the  judgment, 
and  four  years  and  three  months  prior 
to  the  rendition  of  judgment,  an  al- 
leged discovery,  a  year  and  four  months 
after  such  rendition  of  judgment,  that 
the  supposed  signature  of  the  decedent 
to  the  bond  was  a  forgery,  does  not 
show  the  use  of  the  reasonable  diligence 
necessary  to  obtain  a  review  for  the  al- 
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creditor's  claim  has  arisen  since  the  judgment  was  rendered.1 
The  negligence,  ignorance  or  misapprehension  of  an  attorney 
•employed  by  a  party  to  the  action,  or  his  mistake  as  to  the  law,  is 
not  ground  for  equitable  relief;*  nor  is  his  unauthorized  act  in 
the  management  of  the  case  ground  for  such  relief,  unless  it  was 
in  collusion  with  or  induced  by  the  fraud  of  the  opposite 
party.3 

The  enforcement  of  a  judgment  will  not  be  restrained  because 
of  errors  of  law4  or  irregularities5  in  the  proceedings,  nor  by  a 
mistake  or  ignorance  of  the  law  on  the  part  of  the  judge  or  a 
party  to  the  action.6 


leged  "material  new  matter."  State  v. 
Holmes,  69  Ind\  577. 

1.  Where,  since  the  joinder  of  issue 
in  an  action  against  a  surety  on  a  bond, 
he  had  under  judicial  compulsion  paid 
the  full  amount,  the  enforcement  of  the 
judgment  was  enjoined.  Florat  v. 
Handy,  35  La.  An.  816. 

A  judgment  debtor  who  has  an  un- 
satisfied judgment  against  his  creditor, 
who  is  insolvent  and  has  left  the  State, 
may  maintain  a  bill  in  equity  to  enjoin 
the  sheriff  from  enforcing  the  judgment 
against  him  and  for  a  decree  of  set-off. 
Matson  v.  Oberne,  25  111.  App.  213. 

2.  Burton  v.  Hynson,  14  Ark.  32; 
Broda  v.  Greenwald,  66  Ala.  538;  Bos- 
ton v.  Haynes,  33  Cat.  31;  Quin  v. 
Wetherbee,  41  Cal.  247;  Dibbe  v.  Tra- 
luck,  12  Fla.  185;  Shricker  v.  Field,  9 
Iowa  366;  Sharp  v.  Moffitt,  94  Ind. 
240;  Kreitef.  Kreite,  93  Ind.  583;  Win- 
chester v.  Grosvenor,  48  111.  517;  White 
v.  U.  S.  Bank,  6  Ohio  529;  Chester  v. 
Apperson,  4  Heisk.  (Tenn.)  639;  Bur- 


ton v.  Wiley,  26  Vt.  430;  Farmer's 
Loan  Co.  v.  Walworth  Co.  Bank,  23 
Wis.  249;  Wynn  xi.  Wilson,  Hemps.  (U. 


S.)  698.  Compare  Sharp  v.  Mayor,  31 
Barb.  (N.  Y.)  578.  Especially  where 
no  damage  is  alleged  to  have  resulted 
therefrom.  Dobbs  v.  St.  Joseph  etc. 
Ins.  Co.,  72' Mo.  189. 

S.  Gifford  v.  Thorn,  1  Stock.  (N.  J.) 
702;  Jones  v.  Williamson,  5  Coldw. 
(Tenn.)  371. 

The  unauthorized  withdrawal  of  a 
defendant's  answer  by  an  attorney  will 
not  justify  equitable  relief  against  the 
judgment,  where  there  is  no  allegation 
of  collusion  between  plaintiff  and  the 
attorney.  Vaughan  v.  Hewitt,  17  S. 
Car.  442. 

4.  Coffin  v.  McCullough,  30  Ala. 
107;  Murdock  v.  De  Vries,  37  Cal.  527; 
Young  v.  Sellers,  106  Ind.  101 ;  Drake 

Hanshaw,  47  Iowa  291;  Meixell  v. 
Kirkpatrick,  28  Kan.  315;  Reynolds  v. 


Horine,  13  B.  Mon.  (Ky.)  234;  Davis 
v.  Staples,  45  Mo.  567;  McGindley  v. 
Newton,  75  Mo.  11^;  Holmes  v.  Rem- 
sen.  7  Johns.  Ch.  (N.  Y.)  286;  De  Rei- 
mer  v.  De  Cantillon,  4  Johns.  Ch.  (N. 
Y.)  85;  Donovan  v.  Finn,  Hopk.  Ch. 
(N.  Y.)  59;  s.  c,  14  Am.  Dec.  531; 
Stockton  v.  Briggs,  c  Jones  Eq.  (N. 
Car.)  309;  Mechanics  Bank  v.  Burnet 
Mfg.  Co.,  33  N.  J.  Eq.486;  Jennison  v. 
Hapgood,  7  Pick.  (Mass.)  1:  s.  c,  19 
Am.  Dec.  258;  Burke  v.  Wheat,  22 
Kan.  722;  Eyster'g  Appeal,  65  Pa.  St. 
473;  McDonall  v.  McDonall,  1  Bai. 
Eq.  (S.  Car.)  324;  Roller  v.  Wool- 
bridge,  46  Tex.  485;  Paddock  v.  Pal- 
mer, 19  Vt.  581;  Dunham  v.  Downer, 
31  Vt.  24*9;  jilsun  v .  Stebbins,  41  Wis. 
235;  Ludlow  v.  Ramsev,  11  Wall.  (U. 
S.)  581;  Tarver  v.  Tarver,  9  Pet.  (U. 
S.)  174- 

See  also  Com.  v.  Cain,  So  Ky.  318. 

Relief  will  not  be  granted  because 
the  supreme  court  is  alleged  to  have 
overlooked  material  facts  shown  by  the 
record.  Russel  v.  Slaton,  38  Ga.  195; 
Nicholson  v.  Patterson,  6  Humph. 
(Tenn.)  394.  Nor  because  the  judg- 
ment was  upon  default,  unless  there 
was  good  reason  for  defendant's  failure 
to  defend.  Turpin  v.  Thomas,  2  H.  & 
M.  (Va.)  139;  s.  c,  3  Am.  Dec.  615. 
Nor  because  the  judgment  is  for  exces- 
sive damages.  Roots  v.  Brown,  1  Bibb 
(Kv.)  354. 

But  where,  in  a  joint  action  ■  judg- 
ment was  rendered  against  a  surety  by 
default  before  judgment  was  entered 
against  the  principal,  the  judgment  was 
set  aside.  Norris  v.  Pollard,  75  Ga.  358. 

5.  Blanck  v.  Speckman,  23  La.  An. 
146;  Boyd  v.  Chesapeake,  17  Md.  195; 
Mclnloe  v,  Hazleton.  19  Wis.  567. 

Schricker.  v.  Field,  9  Iowa  366; 
Hubbard  v.  Martin,  8  Yerg.  (Tenn.) 
498;  Meem  v.  Rucker,  10  Gratt.  (Va.) 
506;  Risher  v.  Roush,  2  Mo.  95;  s.  c, 
22  Am.  Dec.  442. 
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Courts  of  equity  have  refused  to  intermeddle  with  judgments 
which  were  confessedly  illegal,  where  no  attempt  was  being  made 
to  enforce  them  and  no  injurious  consequences  resulted  from 
them.1 

The  enforcement  of  a  judgment  will  not  be  enjoined  because 
it  was  rendered  by  a  judge  who  was  an  officer  de  jure? 

Equity  will  not  interfere  with  a  judgment  in  behalf  of  a  gran- 
tee of  land  who  has  taken  it  subject  to  the  judgment  lien;3  nor 
generally  in  behalf  of  a  person  who  was  not  a  party  to  the  ac- 
tion and  is  not  injured  thereby  in  respect  to  some  pre-existing 
right  ■*  nor,  according  to  some  authorities,  in  behalf  of  an  al- 
leged creditor  of  the  judgment  debtor,  unless  his  claim  has  been 
reduced  to  judgment."  It  seems  to  be  the  better/opinion  that 
equity  will  not  interfere  with  a  judgment  against  an  infant  except 
upon  grounds  that  would  entitle  an  adult  to  like  relief,6  espe- 
cially where  bona  fide  purchasers  have  acquired  rights  under  the 
judgment.'  A  person  seeking  to  enjoin  the  enforcement  of  a 
judgment  must  pay  any  amount  rightfully  due  to  the  judgment 
creditor,  and,  generally,  the  maxim  that  he  who  seeks  equity  must 
do  equity  applies  to  suits  in  equity  for  relief  against  judgments* 
An  application  in  equity  for  relief  against  a  judgment  should  be 


1.  Chfpman  v.  Bowman,  14  Cal.  157; 
Sanchez  v.  Carriaga,  31  Cal.  170;  Hill 
v.  Hill,  28  Barb.  (N.  Y.)  23. 

2.  Baker  v.  Wambaugh,  99  Ind.  312. 
8.  Marriner  v.  Smith,  27  Cal.  649; 

French  v.  Shotwell,  5  Johns.  Ch.  (N. 
Y.)  544;  8.  c,  6  Johns.  235.  Unless  the 
judgment  was  procured  by  fraud  to  in- 
jure him  as  a  future  purchaser.  Shu- 
felt  v .  Shufelt,  9  Pai.  (N.  Y.)  137. 

A  grantee  under  a  deed  executed 
prior  to  the  recovery  of  a  judgment 
against  the  grantor  may  enjoin  the  levy 
of  an  execution  under  the  judgment 
upon  the  land  conveyed.  Bergman  v. 
Hutcheson,  60  Miss.  872.  See  also 
Hunter  v.  Cleveland  Stove  Co.,  31 
Minn.  505. 

4.  Marriner  v.  Smith,  27  Cal.  649; 
Mayes  v.  Woodall,  35  Tex.  687;  Stone 
v.  Towne,  91  U.  S.  341. 

8.  Wiggins  v.  Armstrong,  2  Johns. 
Ch.  (N.  Y.)  144;  Wintringham  v. 
Wintringham,  20  Johns.  (N.  Y.)  296. 
Compare  Edson  v.  Cummings,  52 
Mich.  53.  See  also  Jacobstein  v. 
Abrams,  41  Hun  (N.  Y.)  372. 

If  a  judgment,  founded  upon  a  just 
debt,  is  entered  not  for  the  purpose  of 
securing  or  collecting  the  debt  but  for 
the  purpose  of  being  used  as  a  cover, 
to  protect  the  defendant's  property 
from  his  other  creditors,  the  court  will 
set  it  aside  as  it  would  any  other  fraud- 
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ulent  contrivance.  Mechanics'  Bank  v. 
Burnet  Mfg.  Co.,  33  N.  J.  Eq.  486. 

8.  .Freeman  on  Judg.  (3rd«d.),  §  513; 
Danl.  Ch.  Pr.  205;  Ralston  v.  Labee,  8 
Iowa  23.  Compare  Lloyd  v.  Malone, 
23  HI.  43;  Kuchenceiser  v.  Beckert,  4: 
111.  173;  Harris  v.  Youman,  1  Hoffm. 
Ch.  (N.  Y.)  178:  Wright  v.  Miller,  c 
Sandf.  Ch.  (N.  Y.)  103.  See  also  L' 
Amoreux  v.  Crosby,  2  Pin.  (Wis.) 
422;  s.  c,  22  Am.  Dec.  655. 

An  infant  defendant,  desiring  to  im- 
peach a  decree  against  himself  on  the 
ground  of  fraud,  collusion  or  error,  may- 
proceed  by  bill  of  review  or  by  an 
original  bill  without  waiting  to  attain  his 
majority.  Kuchenbeiser  v.  Beckert,  41 
111.  172;  Loyd  v.  Malone,  23  111.  43;  s. 
c,  74  Am.  Dec.  179;  Ralston  v.  Lahee, 
8  Iowa  23;  s.  c,  74  Am.  Dec.  201;  Mc- 
Lemore  v.  Chicago  etc.  R.,  58  Miss.  514. 

7.  Joyce  v.  McAvoy,  31  Cal.  237; 
Gwinn*  v.  Williams,  30  Ind.  374; 
Wright  v.  Miller,  1  Sandf.  Ch.  (N.  Y.> 
103. 

8.  Yonge  v.  Shepperd,  44  Ala.  315; 
Hill  v.  Harris,  42  Ga.  412;  Baragee  v. 
Conkite,  33  Ind.  192;  Byers  v.  Odell, 
56  Iowa  618;  Fllckinger  v.  Hull,  c 
Gill  (Md.)  60;  Overton  v.  Stevens,  & 
Mo.  622;  Reeves  v.  Cooper,  1  BeasL 
Ch.  (N.J.)  223;  Putnam  v.  Webb,  15 
Oreg.  440;  Shelton  v.  Gill,  11  Ohio- 
417;  Creed  v.  Scruggs,!  Heisk.  (Tenn.) 
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made  promptly  after  the  discovery  of  the  ground  for  relief.1 
According  to  a  number  of  authorities;  the  rights  of  an  innocent 
purchaser  under  a  judgment  rendered  in  an  action  in  which  the 
judgment  debtor  was  not  served  with  process  and  of  which  he 
had  no  notice  afe  subject  to  the  rights  of  the  judgment  debtor 
seeking  to  vacate  or  enjoin  proceedings  under  the  judgment.* 

5.  Arrest  of  Judgments. — An  arrest  of  judgment  is  an  order 
refusing  to  render  judgment  upon  the  verdict.*  The  proceeding 
has  been  abolished  or  has  become  obsolete  in  civil  cases  in  Eng- 
land, and  in  some  States  of  the  Union,4  but  is  still  in  general 
use  in  criminal  cases. 

Judgment  can  be  arrested  only  for  such  errors  as  are  apparent 
on  the  face  of  the  record,6  or  for  some  matter  which  ought  to 


590:  Duff  v,  Hopkins,  33  Fed.  Rep. 
599- 

1.  Heflin  it.  Ashford,  85  Ala.  125; 
Dixon  v.  Graham,  16  Iowa  310;  Pichon 
v.  McHenry,  6  Blackf.  (Ind.)  517; 
Graham  v.  Stagg,  2  Paige  (N.  Y.)  321; 
Floyd  v.  Jayne,  6  Johns.  Ch.  (N.  Y.) 
479;  McVictar  v.  Walcott,  4  Johns. 
(N.  Y.)  510;  Glover  v.  Hedges,  1  N.J. 
Eq.  113;  Ward  v.  Chiles,  3  J.  J.  Marsh. 
(Ky.)  487;  Taylor  v.  Bradshaw,  6 
Mont.  145;  Green  Robinson,  5  How. 
(Miss.)  80;  Faulkner  v.  Harwood,  6 
Rand.  (Va.)  125. 

2.  Stocking  v.  Hanson,  35  Minn. 
207;  Harshey  v.  Blackmarr,  20  Iowa 
161;  Bryant  v.  Williams,  21  Iowa  329; 
Shelton  v.  Tiffin,  6  How.  (U.  S.)  163. 
Compare  Reeve  v.  Kennedy,  43  Cal. 
649;  Stokes  v.  Geddes,  46  Cal.  17.  See 
also  McNair  v.  Toler,  21  Minn.  175; 
Hanswirth  v.  Sullivan,  6  Mont.  203. 

Where  the  holder  of  a  senior  mort- 
gage, served  with  summons,  in  an  ac- 
tion to  foreclose  a  junior  mortgage,  re- 
lied on  the  representations  of  the  plain- 
tiff to  the  effect  that  the  foreclosure 
would  be  taken  subject  to  the  senior 
mortgage,  and  did  not  defend,  and  the 
decree  did  not  save  his  rights,  and  the 
property  was  sold  and  afterwards  the 
holder  of  the  senior  mortgage  sought 
relief  in  equity,  the  court  held  that  the 
rights  acquired  by  the  innocent  pur- 
chaser could  not  be  disturbed.  Ham- 
lin r.  McCahill,  Clarke  Ch.  (N.Y.)  249. 

Where  a  judgment  is  fraudulently 
obtained  against  one  in  violation  of  a 
compromise  agreement,  an^r  title  ac- 
quired thereunder  by  the  plaintiff  in  the 
suit  or  by  anyone  having  notice  of  the 
injustice  practised  in  obtaining  the 
judgment,  is  voidable  in  equity  as 
against  the  defendant  in  such  suit  or 
those  claiming  under  him.    Murphy  v. 


Smith,  86  Mo.  333.  But  it  has  been 
held  that  an  innocent  party  buying  from 
a  fraudulent  purchaser  without  notice 
of  the  fraud  is  protected.  Fowler  v. 
Poor,  93  N.  Car.  466. 

3.  Bish.  Crim.  Proc.  (3rd  ed.),  $  1282. 

4.  Stetson  v.  Corina,  44  Maine  29. 
See  also  State  t>.  Phelps,  9  Md.  21. 
6.  Strawn  v.  State,  14   Ark.  549; 

Walker  v.  State,  35  Ark.  386;  Sparks  v. 
State,  S9  Ala.  82;  Pulliam  v.  Dillard,  71 
Ga.  598;  Reinhart  v.  State,  29  Ga.  522; 
State  v.  Allen,  R.  M.  Charlt.  (Ga.); 
London  v.  Coleman,  62  Ga.  146; 
Rountree  v.  Lathrop,  69  Ga.  539; 
Brown  v.  Lee,  21  Ga.  159;  Collins  v. 
Hutchins,  21  Ga.  270;  Hammond  v. 
Chandler,  22  Ga.  281 ;  Terrell  v.  State,  9 
Ga.  58;  Garner  v.  State,  42  Ga.  203;  Case 
v.  State,  5  Ind.  1;  Shepherd  v.  State, 
64  Ind.  43;  Gardner  v.  People,  3  Scam. 
(III.)  83;  State  v.  Frey,  35  La.  An. 
106;  State  v.  Crawford,  32  La.  An. 
526;  State  v.  Murphey,  72  Me.  433;  State 
v.  Snow,  74  Me.  354;  State  v.  Carver, 
49  Me.  588;  s.  c,  77  Am.  Dec.  275; 
State  v.  Bangor,  38  Me.  592;  Sawyer  v. 
Boston,  144  Mass.  470;  Com.  v.  Ed- 
wards. 12  Cush.  (Mass.)  187;  Com.  v. 
Donahue,  126  Mass.  51;  State  v.  Con- 
way, 23  Minn  291;  State  v.  Connell,  49 
Mo.  282;  Frank  v.  State,  39  Mifts.  705; 
Heward  v.  State,  13  Sm.  &  M.  (Miss.) 
261;  Green  v.  State,  28  Miss.  687; 
Heward  v.  State,  21  Miss.  261;  Funk- 
houser  v.  Mallen,  62  Mo.  555;  Horsey 
v .  State,  5  H.  &  J.  (Md.)  2';  Byers  v. 
State,  73  Md.  207;  State  v.  Douglass, 
63  N.  Car.  500;  State  v.  Craig,  89  N. 
Car.  475;  People  v.  Keeley,  94  N.  Y. 
526;  Jacobowsky  v.  People,  6  Hun  (N. 
Y.)  524;  State  v.  Addison,  15  La.  An. 
185;  Challen  v.  Cincinnati,  40  Ohio  St 
1 13;  Smith  v .  State,  8  Ohio  294;  State  t<. 
Heyward,  2  Nott  &  M.  (S.  Car.)  312; 
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appear  of  record  but  does  not.1  As  a  general  rule,  any  defect  of 
substance  in  the  indictment  or  declaration  which  would  be  fatal 
on  general  demurrer  (as  where  the  indictment  or  declaration  does 
not  state  a  complete  cause  of  action),*  may  be  taken  advantage 
of  after  verdict  by  motion  iq  arrest  of  judgment.3  Judgment 


Burnett  v.  Ballund,  2  Nott  &  M.  (S. 
Car.)  435;  State  v.  Chitty,  1  Bail.  (S. 
Car.)  379;  State  v.  Vahl,  20  Tex.  App. 
779;  Johnson  v.  State,  14  Tex.  App. 
306;  Walker  v.  State,  14  Tex.  App.  609; 
Peter  v.  State,  it  Tex.  762;  Hall  v. 
Com.,  80  Va.  562;  Com.  v.  Watts,  4 
Leigh  (Va.)  072;  Stephens'  Case,  4 
Leigh  (Va.)  679;  State  v.  Thornton,  56 
Vt.  35;  State  v.  Nixon,  18  Vt.  70;  State 
v.  Thibeau,  30  Vt.  100;  Wyoming  Ter. 
v.  Price,  1  Wy.  Ter.  168;  United  States 
v.  Hammond,  1  Cranch  C.  C.  (U.  S.) 
15;  Sutton  v.  Bishop,  4  Bur.  2283, 
2287. 

The  death  of  one  of  several  plaintiffs 
which  does  not  appear  of  record  is  not 
cause  for  an  arrest  of  judgment.  Crow 
v.  State,  23  Ark.  6$4;  Emery  v.  Osgood, 
I  Allen  (Mass.)  244;  Rountree  v.  La- 
throp,  69  Ga.  539. 

It  is  no  ground  for  arresting  judg- 
ment in  a  case  brought  by  appeal  from 
a  police  court  that  the  officer  who 
served  the  warrant  made  a  mistake  in 
the  date  of  his  return,  because  the  war- 
rant is  no  part  of  the  record.  Com.  v. 
Russell,  147  Mass.  545. 

In  passing  upon  a  motion  in  arrest  of 
judgment  the  court  cannot  take  notice 
of  certain  facts  admitted  by  a  stipula- 
tion which  is  not  part  of  the  record. 
United  States  v.  Barnhart,  17  Fed. 
Rep.  579.  Or  contained  in  affidavits' 
on  file.  State  v.  Malone,  37  La.  An. 
266. 

1.  State  v.  Lainer,  90  N.  Car.  714; 
United  States  v.  Kilpatrick,  16  Fed. 
Rep.  765. 

3.  Snowden  v.  State,  17  Fla.  386; 
Black  v.  State,  36  Ga.  447;  St.  Louis  etc. 
Co.  v.  Young,  24  111.  App.  255;  Wright 
v.  Bennett,  3  Scam.  (111.)  258;  State  v. 
Delerno,  11  La.  An.  648;  State  v. 
Hart,  34  Me.  36;  Con.  v.  Hinds,  101 
Mass.  209;  Jaccard  v.  Anderson,  32  Mo. 
188;  State  v.  Gove,  34  N.  H.  510;  Gould 
v.  Kellev,  16  N.  H.551;  State  v.  Smith, 
20  N.  II.  399;  Bellows  v.  Shannon,  2 
Hill  (N.  Y.)  86;  Philson  v.  Bampfield,  1 
Brev.  (S.  Car.)  202.  Compare  Spahr 
v.  Nicklaus,  51  Ind.  221;  Barrett  v. 
Black,  56  Me.  49S;  Merritt  v.  Dearth, 
48  Vt.  65. 

3.  Francois  v.  State,  20  Ala.  83  (Mar- 


tin v.  State,  28  Ala.  71);  Long  v.  Brook - 
ston,  79  Ind.  183;  Murray  v.  State,  9 
Fla.  240;  State  v.  Gates,  9  La.  An.  94 
(Tipper  v.  Com.,  t  Met.  (Ky.)  6;  State 
v.  Putnam.  38  Me.  296;  State  v.  Ban- 
gor, 38  Me.  592;  Com.  v.  Child,  it- 
Pick.  (Mass.)  198;  Brown  v.  Com.,  8 
Mass.  59;  Com.  v.  Morse,  2  Mass.  128); 
Woods  v.  State,  10  Mo.  698;  State  v.. 
Barrett,  42  N.  H.  466  (State  v.  Gove, 
34  N.  II.  510);  State  v.  Doyle,  n  R.  I. 
574;  State  v.  James,  2  Bay  (S.  Car.)- 
215;  Bowdish  v.  Peckham,  1  D.  Chip.. 
(Vt.)  144. 

A  defective  indictment  is  not  cured' 
by  a  plea  of  nolle  contendere.  Com.. 
v.  Northampton,  2  Mass.  116. 

Judgment  was  arrested  where  it  ap- 
peared on  the  face  of  the  indictment 
that  the  offence  was  barred  by  the  Stat- 
ute of  Limitations.  McLane  v.  State, 
4  Ga.  335;  State  v.  Gibbs,  1  Root 
(Conn.)  171;  State  v.  Foster,  7  La. 
An.  255;  State  v.  Hobbs,  39  Me.  212. 
Compare  People  v.  Van  Santvoord,  9. 
Cow.  (N.  Y.)  655. 

Judgment  was  arrested  where  the 
date  of  the  offence  was  left  blank  so 
that  it  did  not  appear  whether  the  pros- 
ecution of  it  was  barred.  State  v. 
Beckwith,  1  Stew.  (Ala.)  318;  s.  c,  18^ 
Am.  Dec.  46.  Compare  United  States. 
v.  White,  5  Cranch  C.  C.  (U.  S.)  .73. 

The  court  has  refused  to  arrest  judg- 
ment in  civil  cases,  because  the  decla- 
rations showed  the  causes  of  action  to 
have  been  barred.  Allen  v.  Word,  6- 
Humph.  (Tenn.)  284;  Murdock  v. 
Herndon,  4  Hen.  &  Munf.  (Va.)  200. 

Where  the  indictment  charged  the 
offence  to  have  been  committed  at  a 
date  subsequent  to  its  finding,  judgment 
was  arrested.  State  v.  Noland,  29  Ind. 
212;  State  v .  Litch,  33  Vt.  67. 

Where  the  declaration,  in  addition  to 
proper  damages,  sought  others  not  per- 
mitted under  the  form  of  action  and  a 
general  assessment  was  made  in  the 
verdict,  the  judgment  was  arrested. 
Stirling  v.  Garritee,  18  Md.  468. 

Judgment  was  arrested  where  the  in- 
dictment was  so  drawn,  as  to  leave  it 
doubtful  which  of  several  acts  the  de- 
fendant was  required  to  defend.  State. 
v.  Smith,  20  N.  H.  399. 
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will  not  be  arrested  for  defects  in  the  pleadings  or  the  proceed- 
ings which  are  merely  formal,1  or  which  are  cured  by  the 
verdict.* 


1.  Parker  v.  Abrams,  50  Ala.  35; 
Hyer  v.  Vaughn,  18  Fla.  647;  Robins 
v.Wolcott,  19  Conn.  356;  Babcock  v. 
Huntington,  2  Day  (Conn.)  392;  Story 
v.  Barrell,  2  Conn.  665;  Rataree  v. 
State,  62  Ga.  245;  Green  v.  State, 
59  Ga.  859;  Camp  v.  State,  25  Ga. 
6S9;   Home  v.  State,    37    Ga.  80; 
Bowie  v.   State,  19  Ga.  1;  Winfield 
r.  State,  3  Iowa  339;  State  v.  Raymond, 
20  Iowa  582;  Coleman  v.  State,  11 1 
Ind.  563;  Guykowski  v.  People,  1  Scam. 
(111.)  476;  Toledo  etc.  R.  *.  Ingraham, 
77  111.  309;  Proctor  v.  Crozier,  6  B. 
Mon.  (Ky.)  268;  State  v.  Johnson,  29 
La.  An.  717;  State  v.  Milltcan,  15  La. 
An.  557;  Com.  v.  Fagan,  15  Gray 
(Mass.)  194;  Com.  v.  McMahon,  133 
Mass.  394;  Com.  v.  Flannigan,  137 
Mass.  560;  Com.  v.  Chiovaro,  129  Mass. 
489;  State  v.  Greenwell,  5  G.  &  J. 
(Md.)  407;  Morgan  v.  State.  13  Sm.  & 
M.  (Miss.)  242;  Dollman  v.  Munson,  90 
Mo.  85;  State  v.  Coupenhaven,  39  Mo. 
430;  State  v.  Mertens,  14  Mo.  94; 
Pajrnec.  Smith,  12  N.  H.  34;  State  v. 
Freeman,  13  N.  H.  488:  Thompson  v. 
People,  3  Park.  Cr.  (N.  Y.)  208;  People 
v.  Keely,  94  N.  Y.   526;  State  v. 
,    Brantle>-,63  N.  Car.  5i8;*State  v.  Smith, 
63  K.  Car.  234;  State  v.  Walker,  87  N. 
Car.  541;  State  v.  Craige,  89  N.  Car. 
475;  State  v.  Molier,  1  Dev.  L.  (N. 
Car.)  263;  Jordan  v.  James,  5  Ohio 
88;  Borbridge  v.  Herst,  6  Phila.  (Pa.) 
391;  Lutz  v.  Com.,  29  Pa.  St.  441;  West 
v.  State,  6  Tex.  App.  485;  Friedlander 
v.  State,  7  Tex.  App.  204;  Curtis  v. 
Belknap,  21  Vt.  433;  State  v.  Phelps,  11 
Vt.  116;  Teague  v.  Griffin,  2  Nott  & 
McC.  (S.  Car.)  93;  West  v.  State,  6 
Tex.  App.  485;  Merritt  v.  Dearth,  48 
Vt.  65;  Machon  v.  Randle,  66 Tex.  282; 
Jones  v.  State,  10  Tex.  App.  552;  Com. 
v.  Brazelton,  2   Swan  (Tenn.)  273; 
United  States  v.  Gale,  109  U.  S.  65. 
Compare  Green  v.    Bailey,  5  Munf. 
(Va.)  246;  Lester  v.  Piedmont  etc.  Ins. 
Co,  55  Ga.  475. 

A  judgment  cannot  be  arrested  be- 
cause the  complaint  only  warrants  a 
recovery  of  nominal  damages.  Reagan 
v.  Fox,  45  Ind.  8. 

Where  it  is  a  necessary  legal  infer- 
ence that  damages  must  have  resulted 
from  the  acts  complained  of,  judgment 
will  not  be  arrested  because  the  decla- 
ration contains  no  allegation  of  special 


damages.  Troy  v.  Cheshire  R.,  23  N. 
H.  83. 

The  failure  to  connect  necessary 
averments  by  the  appropriate  copula- 
tives is  cured  by  verdict  and  is  not 
ground  for  arrest  of  judgment.  People 
v.  Swenson,  49  Cal.  388;  Lutz  v. 
Com.,  29  Pa.  St.  441. 

Defects  in,  or  the  omission  of  the 
caption  to,  an  indictment  are  not 
ground  for  arrest  of  judgment.  State 
v.  Thibeau,  30  Vt.  100;  State  v.  Nixon, 
18  Vt.  70. 

Where  time  is  not  an  essential  ele- 
ment of  a  crime,  judgment  will  not  be 
arrested  because  the  indictment  con- 
tains no  specification  of  the  time  the 
offence  was  committed.  State  v.  Can- 
dle, 63  N.  Car.  30. 

The  court  refused  to  sustain  a  motion 
in  arrest  of  judgment  because  the  ver- 
dict in  an  action  of  trover  was  written 
on  the  bail  affidavit  instead  of  on  the 
declaration.  Erskine  v.  Wiggins,  58 
Ga.  186. 

The  court  refused  to  arrest  the  judg- 
ment because  a  defendant  was  not  pres- 
ent at  the  time  fixed  for  trial,  where  he 
was  represented  by  counsel.  State  v. 
Robacker,  31  La.  An.  651.  And  so, 
where  the  prisoner  had  been  removed 
from  the  court  room  on  account  of  his 
disorderlv  behavior.  U.  S.  v.  Davis,  6 
Blatchf.  (U.  S.)  464. 

It  is  not  good  ground  for  arresting  a 
judgment  that  in  a  case  where  a 
change  of  venue  was  taken  the 
clerk  sent  the  original  papers  to 
the  court  to  which  the  case  was 
removed,  and  kept  copies  thereof  in- 
stead of  keeping  the  originals  and 
sending  copies  as  directed  by  statute. 
Gilstrap  v.  Felts,  50  Mo.  428. 

Judgment  will  not  be  arrested  be- 
cause the  clerk  who  officiated  at  the 
trial  was  not  clerk  de  jure.  Johnson 
t>.  State,  14  Tex.  App.  306. 

Nonresidence  is  not  ground  of  arrest 
of  judgment.  Slaughter  v.  Thompkins, 
Dudley(Ga.)  117;  Washington  etc.TeJe- 
graph  Co.  v.  Hudson,  15  Gratt.  (Va.) 
122. 

2.  Higgins  v.  Bogan,  4  Harr.  (Del.) 
330:  Lord  v.  State,  20  N.  H.  404. 

Duplicity  in  pleading  is  cured  by 
verdict  and  will  not  support  a  motion  in 
arrest  of  judgment.  Pickering  v.  Mis- 
sissippi etc.  Co.,  47  Mo.  457;  House  r. 
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judgment  has  been  arrested  where  the  statute  under  which  an 
indictment  was  drawn  had  been  repealed  ;*  where  the  verdict  did 
not  conform  to  the  indictment  or  issue  formed  by  the  pleadings  ;* 
or  was  otherwise  insufficient  to  support  a  judgment  ;8  where  the 
court  did  not  have  jurisdiction  over  the  subject  matter  of  the  ac- 
tion ;*  where  the  grand  or  petit  jury  was  illegally  constituted  ; 5 


Lowell,  45  Mo.  381;  Forrest  v.  State,  13 
Lea  (Tenn.)  103;  Wright  v.  State,  4 
Humph.  (Tenn.)  194;  Com.  v.  Tuck,  20 
Pick.  (Mass.)  356;  State  v.  Johnson,  3 
Hill  (S.  Car.)  1.  Compare  Barnes  v. 
State,  20  Conn.  232;  State  v.  Merrill, 
44  N.  H.  624;  People  v.  Wright,  9 
Wend.  (N.  Y.)  193. 

A  defective  description  of  an  offence 
is  not  cured  by  verdict,  but  is  ground 
for  motion  in  arrest  of  judgment.  Rice 
v.  State,  3  Kan.  141;  State  v.  Gove,  34 
N.  H.  510. 

1.  U.  S.  v.  Goodwin,  20  Fed.  Rep. 
237;  Reg.  v.  Denton,  18  Q;,  B.  761;  14 
Eng.  L.  &  Eq.  124. 

2.  Smith  v.  Bellamy,  :  Root  (Conn.) 
200;  Russell  v.  Cornwell,  2  Root  (Conn.) 
68;  State  v.  Roberts,  T.  U.  P.  Charlt. 
(Ga.)  30;  State  v.  Monaquas,  T.  U.  P. 
Charlt.  (Ga.)  16;  State  v.  Fost,  1  Car. 
Law  Rep.  510;  States.  Lohmdn,  3  Hill 
(S.  Car.)  67.  Compare  Huff  v .  Hutch- 
inson, 14  How.  (U.  S.)  586.  See  also 
Pettis  v.  Warren,  Kirby  (Conn.)  426; 
Erdbruegger  v.  Meier,  14  Mo.  App. 
258. 

Unless  the  verdict  decide  all  the  mate- 
rial facts  put  in  issue, Judgment  mar  be 
arrested.  Smith  v.  Raymond,  1  Day 
(Conn.)  189;  Regwin  v.  Campbell,  1 
Root  (Conn.)  268;  Pettibone  v.  Gor- 
rard,  2  Root  (Conn.)  254;  Scott  v.  Tur- 
ner, 1  Root  (Conn.)  163;  Young  v. 
Wickliffe,  7  Dana  (Ky.)  447;  Keirle  v. 
Shriver,  11  G.  &  J.  (Md.)  405. 

It  has  been  held  that  judgment 
should  not  be  arrested  because  the  ver- 
dict exceeded  the  ad  damnum  in  the 
writ.  Huff  v.  Hutchinson,  14  How. 
(U.  S..'  586;  Hutchins  v.  Adams,  3 
Greenl.  (Me.)  174. 

Where  the  verdict  is  upon  an  imma- 
terial issue  judgment  will  be  arrested. 
Peters  v.  State,  3  Iowa  74;  Palmer  v. 
Seymour,  Kirby  (Conn.)  139;  Hen- 
shaw  v.  Clark,  2  Root  (Conn.)  4;  Bas- 
sett  v.  Davis,  2  Root  (Conn.)  204. 
Compare  Wetmore  v.  Woodbridge, 
Kirby  (Conn.)  164. 

The  court  refused  to  arrest  the  judg- 
ment where  the  offence  was  charged  as 
assault  and  battery  and  'also  as  an 
aggravated  assault,  and  the  jury  re- 
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turned  a  verdict  for  a  simple  assault 
only.    State  v.  Watts,  82  N.  Car.  656. 

8.  Com.  v.  Call,  21  Pick.  (Mass.)  509; 
Howell  v.  State,  10  Tex.  App.  299. 

Where  the  jury  fixed  a  joint  fine 
against  the  defendants  the  judgment 
was  arrested.  Straughan  v.  State,  16 
Ark.  37. 

It  was  held  no  ground  for  arresting 
the  judgment  that  the  verdict  of  the 
jury  was  not  entered  on  the  minutes  of 
the  court  at  the  term  at  which  it  was 
returned.    Hall  v.  State,  3  Ga.  18. 

4.  Moultrop  v.  Bennett,  Kirby 
(Conn.)  351;  State  v.  Bonney,  34  Me. 
223;  Robinson  v.  Meade,  7  Mass.  353. 
Comfare  Tipper  v.  Com.,  1  Met. 
(Ky.)  6. 

Judgment  will  not  be  reversed  on  the 
ground  that  the  term  of  office  of  the 
judge  has  expired.  State  v.  Brown,  12 
Minn.  538. 

Judgment  of  a  court  of  limited  juris- 
diction will  be  arrested,  if  it  does  not 
appear  from  the  plaintiff's  declaration 
that  the  court  had  jurisdiction.  Strong 
v.  Avery,  1  Root  (Conn.)  259. 

It  is  no  cause  for  arresting  the  judg- 
ment that  the  debt  is  reduced  by  off- 
sets below  the  original  jurisdiction  of 
the  court.  McKnight  v.  Ramsav,  1 
Cranch  (U.  S.)  40. 

A  motion  in  arrest  of  judgment  was 
sustained  where  it  appeared  that  an  in- 
dictment had  been  tried  in  the  wrong 
district.  State  v.  Gondalock,  1  Brev. 
(S.  Car.)  47.  But  not  because  the  court 
was  held  at  a  place  other. than  that  fixed 
by  law,  where  it  appeared  of  record 
that  circumstances  justified  the  removal 
of  the  court.  State  v.  Shelledy,  8  Iowa 
477- 

The  fact  that  a  defendant  who  was  not 
served  with  process  moves  in  arrest  of 
judgment  after  verdict  gives  the  court 
no  jurisdiction  of  his  person.  Gifford  v. 
Tucker,  2  111.  App.  330. 

On  a  motion  in  arrest  of  judgment, 
the  constitutionality  of  the  law  creating 
the  county  cannot  be  investigated. 
State  v.  York,  22  Mo.  462. 

5.  Judgment  was  arrested  where  the 
trial  was  before  thirteen  jurors.  White- 
hurst  v.  Davis,  2  Hayw.  (N.  Car.)  113. 
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where  it  appears  of  record  that  for  any  reason  the  defendant  should 
be  released.1  Courts  have  refused  to  arrest  judgment  because  of  a 
misjoinder  of  causes  of  action  in  different  counts  of  the  indictment 
or  declaration  ;*  or  misnomer  of  parties  to  the  action  ;8  or  defect4  or 

And  so  where  the  grand  jury  consisted  Whitcomb  v.  Wolcott,  21  Vt.  368;  New- 

of  more  than  the  legal  number  of  mem-  ton  v.  Brown,  49  Vt.  16;  Bradshaw  v. 

bers.  Miller  v.  State,  33  Miss.  356.  See  Hubbard,  1  Gilm.  (111.)  390;  Bishop  v. 

also  Vaughn  v.  Scade,  30  Mo.  600.  Williamson,  11   Me.  495;   White  v. 

The  court  refused  to  arrest  judgment  Snell,  9  Pick.  (Mass.)  16;  Moffett  v. 

because  the  indictment  was  presented  Turner,  23  Mo.  App.  194.   But  judg- 

br  twenty-three  instead  of  twenty-four  ment  has  been  arrested  in  some  cases 

grand  jurors.    Conkey  v.  People,  1  N.  where  there  was  a  general  verdict  on 

Y.  App.  Dec.  418.  both  good  and  defective  counts.  Clough 

1.  Atkins  v.  State,  16  Ark.  568.  v.  Tenny,  5  Greenl.  (Me.)  446;  Hem- 
Where  the  record  recited  that  the  in-  ming  v.  Elliott,  66  Md.  197;  Stevenson 

dictment  was  returned,  the  prisoner  ar-  v.  Hayden,  2  Mass.  406;  Benson  v. 
raigned  and  plea  entered  of  a  day  of  the  Swift,  2  Mass.  50;  Barnes  v.  Hurd,  11 
October  term  and  upon  the  face  of  the  Mass.  59;  Sylvester  v.  Downer,  18  Vt. 
indictment  tried,  it  appeared  to  have  32;  Needham  v.  McAuley,  13  Vt.  68; 
been  found  at  the  November  term  and  Walker  v.  Sargeant,  11  Vt.  327;  Hazel- 
there  was  nothing  in  the  record  to  iden-  ton  v.  Weare,  18  Vt.  484;  Harding  v. 
tify  the  indictment  returned  with  that  Craigie,  8  Vt.  508.  Compare  Sahlinger 
tried,  the  judgment  was  arrested.  Hague  v.  People,  102  111.  241;  United  States  v. 
v.  State,  34  Miss.  616.                   "  Jensen,  15  Fed.  Rep.  138. 

Where  the  statutes  provided  that  The  mingling  of  bad  with  good  counts 
suits  should  be  brought  in  the  name  of  is  not  cause  for  arresting  the  judgment 
the  real  party  in  interest,  it  was  held  that  where  the  verdict  is  upon  the  latter, 
the  motion  in  arrest  of  judgment  in  Frain  v.  State,  40  Ga.  529;  Sahlinger  v. 
favor  of  the  assignor  of  a  note  to  the  People,  102  III.  241;  Parker  v.  Corn- 
use  of  the  assignee  should  have  been  monwealth,  8  B.  Mon.  (Ky.)  30;  State 
granted.  Hutchingsr>.Weems,35Mo.285.  v.  Tisdale,  Phill.   L.  (N.  Car.)  220; 

2.  State  v.  Coleman,  5  Port.  (  Ala.)  32;  State  v.  Bean,  19  Vt.  530;  State  v. 
Caw  ley  v.  State,  37  Ala.  152;  People  t>.  Hooker,  17  Vt.  658;  United  States  v. 
Gamctt,  29  Cal.  622;  Bulloch  v.  State,  Jensen,  15  Fed.  Rep.  138. 

10  Ga.  47;    Guykowski  *.  People,  1       A  misjoinder  of  counts  and  causes  of 

Scam.  (III.)  476;  Williams  v.  State,  60  action,  apparent  upon  a  declaration 

Ga.  88;  State  v.  Watts,  82  N.  Car.  656;  with  damages  assessed  entire  is  good 

Commonwealth  v.  Gillespie,  7  S.  &  R.  cause  for  arresting  the  judgment.  Joy 

(Pa.)  476;  United  States  v.  Peterson,  1  v.  Hill,  36  Vt.  333;  Haskell  v.  Bowen, 

Wood.  &  M.  (U.  S.)  305;  United  States  44  Vt.  579;  Peabody  v.  Kinsley,  40  N. 

v.  Stetson,  3  Wood.  &  M.  (U.  S.)  164.  H.  416.    Compare  State  v  Coleman,  5 

See  also  State  v.  Brown,  1  Wins.  L.  Port.  (Ala.)  32. 

(N.  Car.)  54;  Prescott  v.  Tufts,  4  Mass.      Judgment  was  arrested  where  the  pe- 

146.    Compare  State  v.  Howe,  1  Rich,  tltion  contained  several  causes  of  action 

(S.  Car.)  260.  and  the  verdict  did  not  assess  the  dam- 

An  objection  that  the  complaint  in  an  ages  upon  each.  Pitts  v,  Fugate,  41  Mo. 

action  for  damages  for  breach  of  con-  400 

tract  treats  each  breach  as  a  separate  or      It  has  been  held  that  where  a  count 

independent  cause  of  action  and  sets  in  an  indictment  charges  distinct  of- 

forth  the  same  in  a  distinct  count,  is  not  fences,  the  judgment  may  be  arrested, 

available  upon  a  motion  in  arrest  of  State  v.  Fowler,  28  N.  H.  184;  State  vl 

judgment.  Pickering  v.  Mississippi  etc.  Howe,  1  Rich.  (S.  Car.)  260.  Compare 

Co.,  47  Mo.  457.  State  v.  Johnson,  3  Hill  (S.  Car.)  1. 

When  two  counts  state  in  different      Judgment  was  arrested  where  the  pe- 

forms  the  same  cause  of  action,  a  find-  tition  contained  matters  of  equitable 

ing  as  to  one  count,  the  other  being  ig-  jurisdiction  mixed  with  matters  of  legal 

nored  is  not  ground  for  a  motion  in  cognizance.  Meyers  v.  Field,  37  Mo.  434. 
arrest  of  judgment.    Moffett  v.  Turner,      S.  Com.  v.  Beckley,  3  Met.  (Mass.) 

23  Mo.  App.  194;  Lewis  v.  Niles,  1  Root  330;  Foster  v.  State,"  1  Tex.  App.  531; 

(Conn.)  433;  Sellick  v.  Hall,  47  Conn.  Scull  v.  Briddle,  2  Wash.  (U.  S.)  200. 
i6o;  Hoag  v.  Hatch,  23  Conn.  585;      4.  A  defect  of  parties  is  waived  bv 
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misjoinder1  of  parties ;  because  another  indictment  for  the  same 
offence  was  pending  ;*  because  of  irregularities  in  suntmoning  or 
empanelling  the  grand  or  petit  jury  ;*  or  of  the  misconduct  of 
the  jury  ;4  because  of  a  variance  between  the  presentment  of  the 
grand  jury  and  the  indictment,6  or  between  the  writ  and  declara- 
tion ;6  because  of  informalities  in  returning  the  indictment  into 
court;1,  or  omission  to  read  the  indictment   to  the  defen- 


going  to  trial  without  objection  and  can- 
not be  raised  by  motion  of  arrest  ot 
judgment.  Yonley  v.  Thompson,  30 
Ark.  399.  Compare  Farni  v.  Tesson,  1 
Black  (U.  S.)  309. 

1.  Where  after  verdict  for  plaintiff, 
defence  moved  in  arrest  of  judgment  on 
the  ground  of  a  misjoinder  of  parties 
defendant,  it  was  held  that  an  objection 
should  have  been  taken  by  demurrer  at 
an  earlier  stage  of  the  proceedings  and 
that  plaintiff  should  be  allowed  to  dis- 
miss <as  to  the  defendant  improperly 
joined.  Miller  v.  Blake,  6  Col.  118; 
Miller  v.  Keokuk  &  Des  Moines  R.  Co., 
63  Iowa  680;  Demeritt  v.  Mills,  59  N. 
H.  18. 

3.  Miazza  v.  State,  36  Miss.  613. 

3.  Shaw  v .  State,  18  Ala.  547;  State 
v.  Stedman,  7  Port.  (Ala.)  495;  Chap- 
man v.  Welles,  Kirby  (Conn.)  133;  Bel- 
lows v.  Williams,  Kirby  (Conn.)  166; 
Matcher  v.  State,  18  Ga.  460;  Stone  v. 
People,  2  Scam.  (111.)  326;  Barron  v. 
People,  73  111.  256;  Veatch  v.  State,  56 
Ind.  584;  State  v.  Beasley,  32  La.  An. 
1 162;  Montgomery  v.  State,  3  Kan. 
263;  State  v.  Brown,  12  Minn.  538; 
State  v.  Conway,  23  Minn.  291;  Com- 
monwealth v.  Smith,  9  Mass.  107; 
Munshower  v.  State,  56  Md.  514;  Green 
v.  State,  28  Miss.  687;  Hurlev  v.  State, 
6  Ohio  399;  State  v.  Boon,  82  N.  Car. 
637;  Munshower  v.  State,  56  Md.  514; 
State  v.  Vahl,  20  Tex.  779;  Grubb  v. 
State,  14  Wis.  434;  Byrne  v.  State,  i* 
Wis.  519;  United  States  v.  Peaco,  4 
Cranch  C.  C.  (U.  S.)  601.'  Compare 
State  v.  Lozier,  2  Spear  (S.  Car.)  211; 
Woodbridge  v.  Raymond,  Kirby 
(Conn.)  279.  See  also  Dawson  v.  Peo- 
ple, 25  N.Y.399;  Montgomery  v.  State, 
3  Kaii.  263. 

Judgment  will  not  be  arrested  because 
the  record  does  not  show  that  the  grand 
jury  was  empanelled  and  sworn.  State 
v.  Smallwood,  68  Mo.  192.  Nor  that  it 
was  composed  of  reputable  freeholders 
and  residents  of  the  county.  Miller  v. 
State,  69  Ind.  284.  See  also  Territory 
t\  Romero,  2  New  Mex.  474. 

Judgment  has  been  arrested  where 
one  of  the  jurors  had  an  interest  in  the 


action.  Woodbridge  v.  Raymond.  Kirby 
(Conn.)  279;  Talmadge  v.  Northrop,  1 
Root  (Conn.)  454.  Compare  Carew  i\ 
Howard,  1  Root  (Conn.)  323;  Parmele 
v .  Guthery,  1  Root  (Conn.)  185;  Starr 
v.  Tracy,  2  Root  (Conn.)  528. 

It  is  not  permissible  on  a  motion  in 
arrest  of  judgment  to  disprove  by  evi  • 
dence  aliunde  a  statement  in  an  indict- 
ment that  the  grand  jury  was  sworn. 
Terrell  v.  State,  9  Ga.  58. 

4.  Brister  v.  State,  26  Ala.  107;  State 
v.  Watkins,  9  Conn.  47;  Apthorp  v. 
Backus,  Kirby  (Conn.)  407;  Nichols  7'. 
Bronson,  2  Day  (Conn.)  211.  Com- 
pare Dana  v.  Roberts,  1  Root  (Conn.) 
134;  Bon  v.  Parsons,  I  Root  (Conn.) 
429;  Bullock  z>.  Harford,  2  Root  (Conn.) 
349;  Bennett  v.  Howard.  3  Day  (Conn.) 
219;  Warner  v.  Robinson.  1  Root 
(Conn.)  194;  Talmadge  v.  Northrop.  1 
Root  (Conn.)  522;  Smith  v.  Ward,  2 
Root  (Conn.)  185. 

Judgment  will  not  be  arrested  because 
the  jury,  when  out,  were  under  the 
charge  of  an  unsworn  officer.  M'Cann 
v.  State.  9  Sm.  &  M.  (Miss.)  465.  Or 
because  they  were  separated  for  a  short 
time  while  deliberating  upon  their  ver- 
dict. Franklin  v.  State,  29  Ala.  14. 
Compare  Howard  v.  Cobb,  3  Day 
(Conn.)  309. 

The  court  refused  to  arrest  judgment 
because  the  prosecuting  witness  was 
foreman  of  the  grand  jury  and  endorsed 
the  indictment.  State  v.  Cannon,  90 
N.  Car.  711. 

5.  Com.  v .  Chalmers,  2  Va.  Cas.  76; 
Wells  v.  Commonwealth,  2  Va.  Cas. 
333i  Jones'  Case,  2  Gratt.  ( Va.)  555.  So 
of  a  variance  between  an  affidavit  and 
information.  State  v.  Record,  16  Ind. 
in.  Compare  Smith  v.  State,  9  Tex. 
App.  475;  Perez  v.  State,  10  Tex.  App. 
327- 

6.  P— r  v.  Bogan,  2  McCord  (S.  Car.) 
386;  Johnson  v.  Planters'  Bank,  1. 
Humph.  (Tenn.)  77. 

7.  Russell  v.  State,  33  Ala. 366;  State 
v.  Fox,  Ga.  Dec,  pt.  1,  35;  Francis  7'. 
State,  6  Fla.  306;  State  v.  Coupen- 
haven,  39  Mo.  430;  State  v.  Mertens,  14 
Mo.  94;  State  v.  Freeman,  13  N.  H. 
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dant because  of  errors  in  the  process,*  or  its  service  ; 8  or  in  the 
examination  of  the  defendant  by  a  committing  magistrate  ;4  or  be- 
cause of  matters  of  evidence  or  variance  between  the  allegations 
and  the  proof  ;*  or,  in  a  criminal  case,  on  the  ground  that  the 
court  did  not  have  jurisdiction  of  the  person  of  the  defendant.* 

The  grounds  for  arresting  judgment  have  been  limited  by  stat- 
ute in  some  States.* 


48S;  Schnimpf  v.  People,  14  Hun  (N. 
Y.)  10;  Burgess  v.  Commonwealth,  2 
Va.  Cas.  483. 

But  where  the  record  did  not  show 
the  return  of  the  indictment  into  open 
court,  the  judgment  was  arrested.  Ad- 
ams v.  State,  11  Ind.  304;  Gardners. 
People,  20  111.  430. 

The  court  refused  to  arrest  the  judg- 
ment because  the  jury  misapprehended 
the  legal  effect  of  their  verdict.  Thomp- 
son v.  Church,  Kirby  (Conn.)  212. 

L  Wright  v.  State,  18  Ga.  383.  Or 
to  furnish  defendant  with  a  copy  where 
he  made  no  objection  before  verdict. 
Smith  v.  State,  8  Ohio  294. 

Arrest  of  judgment  on  the  ground 
that  the  indictment  was  not  sent  with 
the  other  papers  to  the  jury  room 
during  their  deliberations  was  refused. 
United  States  v.  Angell,  11  Fed.  Rep. 
359; 

The  failure  to  serve  the  defendants  in 
an  action  with  copies  of  the  declaration 
as  required  by  the  rules  and  practice  of 
the  court  constitutes  no  ground  for  ar- 
resting the  judgment.  Loney  v.  Bailey, 
43  Md.  10. 

1.  Com.  v.  Loghlin,  15  Gray  (Mass.) 
569;  Prescott  v.  Tufts,  7  Mass.  209; 
Gilbert  v.  Nantucket  Bank,  5  Mass.  97. 
Compare  Hartridge  v.  McDaniel,  20 
Ga.  398. 

J.  Com.  v.  Gregory,  7  Gray  (Mass.) 
498.  See  also  Logan  v.  Smith,  2  A.  K. 
Marsh.  (Ky.)  52. 

4.  Morris  v.  Com.,  9  Leigh  (Va.) 
636;  Angel  v.  Com.,  2  Va.  Cas. 
231. 

6.  Strawn  v.  State,  14  Ark.  549; 
Mott  v.  Meach,  1  Root  (Conn.)  186; 
Carpenter  v.  Child,  1  Root  (Conn.) 
220;  Wickham  v.  Waterman,  Kirby 
(Conn.)  273;  Bright  v.  State,  90  Ind. 
343;  People  v.  General  Sessions,  1 
Wend.  (N.  Y.)  296;  Lovell  v.  Sabin,  15 
X.  H.  29;  Covey  v.  State,  8  Sm.  &  M. 
(Miss.)  573;  Coulter  v.  Trustees,  29 
Md.  69;  Baden  v.  Clarke,  1  Gill  (Md.) 
165;  State  v.  Craige,  89  N.  Car.  475; 
Jacobowsky  v.  People,  13  N.  Y.  Sup. 
Ct.  524;  State  v.  Graham,  15  Rich.  (S. 
Car.)  310;  State  v.  Crank,  2  Bail.  (S. 

14' 


Car.)  66;,  Foster  v.  State,  1  Tex.  A 
C31;  Berliner  v.  State,  6  Tex.  App 
Kirk  v.  Litterst,  71  Iowa  71;  Wyoming 
v.  Pierce,  1  Wy.  Ter.  168;  Com.  v. 
Cohen,  2  Va.  Cas.  158;  Scull  v.  Brid- 
dle,  2  Wash.  (U.  S\)  200.  Compare 
Allen  v .  Word,  6  Humph.  (Tenn.)  284. 

If  the  record  of  a  conviction  which 
purports  to  contain  all  the  evidence 
contains  no  evidence  that  the  offence 
was  committed  in  the  county  where 
the  venue  is  laid,  the  judgment  may 
be  arrested.  Green  v.  State,  23  Miss. 
5°9- 

6.  State  v.  Scott,  1  Bail.  (S.  Car.;  270. 

7.  Bish.  Crim.  Proc.  (3rd  ed.),"$  1287. 
For  limitations  of  statutes  and  local 

rules  see — 

Alabama:  Hood  r.  State,  44  Ala.  81. 

California:  People  v.  Swcnson,  49 
Cal.  388. 

Georgia:  Camp  v.  State,  25  Ga.. 
689;  Wise  v.  State,  24  Ga.  31;  Bostock 
v.  State,  61  Ga.  635;  Kataree  v.  State, 
62  Ga.  245. 

Indiana:  Laydon  *.  State,  52  Ind. 
459;  Dawson  v.  State,  65  Ind.  442; 
Mullen  v.  State,  50  Ind.  169;  Dillon  v.. 
State,  9  Ind.  408;  Hare  v.  State,  4  Ind.  . 
241. 

Iowa:  State  v.  Raymond,  20  Iowa 
582. 

Kansas:  Guy  v.  -State.  1  Kan.  44S; 
State  v.  Knowles,  34  Kan.  393. 

Kentucky:  Tully  v.  Com.,  11  Bush 
(Ky.)  154;  Com.  v.  Hadcraft,  6  Bush 
(Ky.)  91;  Walston  v.  Com.,  16  B. 
Mon.  (Kv.)  15;  Tipper  v.  Com.,  1 
Mete.  (Ky.)  6. 

Louisiana:  State  v.  Millicau,  15  La. 
An.  557;  State  t'.  Nicholson,  14  La. 
An.  785;  State  v.  Boudreaux,  14  La. 
An.  88;  State  r.  Delerno,  11  La.  An. 
648. 

Maine:  State  v.  Snow,  74  Me.  354. 

Maryland:  Wedge  v.  State,  12  Md.' 
232;  Cowman  v.  State,  12  Md.  250; 
State  v.  Reed,  12  Md.  263;  Kellenbeck 
v.  State,  10  Md.  431;  Maguire  v.  State, 
47  Md.  485. 

Massachusetts:  Com.  v.  Galligan. 
113  Mass.  203;  Com.  v.  Norton,  13 
Allen  (Mass.)  550. 
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Judgment  may  be  arrested  at  any  time  after  verdict  and  before 
the  rendition  of  the  judgment,  but  at  such  time  only.1  Judg- 
ment is  usually  arrested  upon  the  motion  of  the  defendant,*  but 
the  court  may  arrest  judgment  upon  its  own  motion.3  The  mo- 
tion may  be  made  after  the  decision  of  a  motion  for  a  new  trial.4 
It  may  be  made  by  one  of  joint  defendants.6  Courts  have  gen- 
erally refused  to  entertain  a  motion  for  an  arrest  of  judgment 
after  a  demurrer  for  the  same  cause  has  been  overruled.6 

If  the  motion  is  sustained,  judgment  for  the  defendant  should 
be  rendered,7  but  a  new  action  may  be  maintained.8    In  criminal 


Minnesota:  Bila risky  v.  State,  3 
Minn".  427;  State  v.  Lo'omis,  27  Minn. 

Missouri:  State  v.  Koerner,  51  Mo. 
174;  State  v.  Pemberton,  30  Mo.  376; 
State  v .  York,  22  Mo.  462. 

Nevada:  State  v.  O'Connor,  11  Nev. 
416. 

New  York:  Gray  v.  People,  21  Hun 
(N.  Y.)  140. 

Pennsylvania,  Com.  v .  Frey,  50  Pa. 
St.  241;;  Weaver  v.  Com.,  29  Pa.  St. 
441;;  Lynch  v.  Com.,  88  Pa.  St.  189. 

Jihode  Island:  State  v.  Paul.  5  R.  I. 
185;  State  v.  Keeran,  5  R.  I.  497. 

Tennessee:  State  v.  Davidson,  2 
Coldw.  (Tenn.)  184;  Perkins  v.  State, 
8  Baxt.  (Tenn.)  559. 

Texas:  Friedlander  v.  State,  7  Tex. 
App.  204. 

Washington:  Freany  v.  Territory, 
I  Wash.  Ter.  84. 

United  States:  U.  S.  v.  Chase,  27 
Fed.  Rep.  807. 

.  1.  Bish.  Crim.  Proc.  (3rded.),  §  1284; 
Raney  v.  Mc.Rae,  14  Ga.  589;  Craig  v. 
Craig,  6J.  J.  Marsh.  (Ky.)  171;  Han- 
hher  v.  Hanshew,  94  Ind.  208;  Terri- 
tory v.  Corbett,  3  Mont.  50;  Keller  v. 
Elevens,  66  Md.  132.  Compare  Shel- 
don t'.  Woodbridge,  2  Root  (Conn.) 
473;  Beach  v.  Hail,  Kirby  (Conn.) 
235;  Hartridge  v.  Wesson,  5  Ga.  101; 
Artope  v .  Barker,  74  Ga.  462.  See  also 
Bayard  v.  Macolm,  1  Johns.  (N.  Y.)  310. 

2.  The  causes  for  arresting  the  judg- 
ment should  be  specified  in  the  motion. 
State  v.  Wing,  32  Me.  581;  State  r. 
Bryan,  89  N.  Car.  531.  But  see  Gard- 
ner v.  People,  3  Scam.  (111.)  83; 
People  v .  McKinney,  10  Mich;  54. 

The  passing  of  sentence  or  rendition 
•of  judgment  is  a  sufficient  disposition  of 
•a  motion  in  arrest  of  judgment.  Weaver 
v.  Com.,  29  Pa.  St.  445;  Mclntyre  v. 
People,  38  111.  514;  Young  v.  State,  6 
•Ohio  435.  Compare  Worthington  v. 
Dewit,  1  Root  (Conn.)  t82.  See  also 
-Lewis  v.  Hawley,  2  Day  (Conn.)  495. 


Where  a  defendant  has  forfeited  his 
recognizance,  the  court  will  not  hear  a 
motion  in  arrest  of  judgment  until  he 
appears  in  proper  person.  U.  S.  v. 
Askins,  4  Cranch  C.  C.  (U.  S.)  98. 

3.  Younger  v.  State,  37  Ark.  116; 
Smith  v.  Dodds,  35  Ind.  452;  Hansher 
v.  Hanshew,  94  Ind.  208;  Kohn  v. 
Burtnett,  59  How.  Pr.  (N.  Y.)  410; 
Thurston  v.  State,  3  Coldw.  (Tenn.) 
115;  Old  v.  Com.,  18  Gratt.  (Va.)  915; 
Matthews  v.  Com.,  18  Gratt.  (Va.)  989; 
Rex  v.  Price,  6  East  323;  Rex  v.  W  al- 
dington, 1  East  143. 

4.  Jones  v.  Fales,  4  Mass.  245;  Wil- 
kinson v.  Daniel.'Wright  (Ohio)  368. 

6.  State  v.  Covington,  4  Ala.  603; 
Reg.  v.  Berenger,  3  M.  &  S.  67;  2 
Towns  St.  Tr.  1,  95. 

6.  Hall  t>.  Carey,  5  Ga.  239;  Rouse 
v.  Peoria  County,  2  Gilm.  (111.)  99; 
Brooks  v.  People,  11  111.  App.  422;  In- 
dependent Order  Mut.  Aid  v.  Paine, 
122  111.  625;  Freeman  v.  Camden,  7 
Mo.  298.  Compare  Newman  v.  Per- 
rill,  73  Ind.  153. 

7.  State  v.  Pratt,  10  La.  An.  191; 
State  v.  Nicholson.  14  La.  An.  785. 

It  was  held  that  where  two  issues 
were  joined  to  different  parts  of  the 
same  declaration,  arresting  the  judg- 
ment as  to  one  did  not  affect  the  verdict 
as  to  the  other.  Austin  v.  Fitch,  1 
Root  (Conn.)  353. 

Where  judgment  was  arrested  as  to 
minor  defendants  in  a  proceeding  to 
set  aside  a  will,  it  was  held  that  the 
judgment  should  have  been  arrested  as 
to  adult  defendants  also.  Rush  v.  Rush, 
19  Mo.  441. 

8.  Gc-ard  v.  People,  3  Scam.  (111.) 
362;  State  v.  Heas,  10  La.  An.  195; 
Com.  v.  Gould,  12  Gray  (Mass.)  171; 
People  v.  Casborus,  13  Johns.  (N.  Y.) 
351;  State  v.  Thomas,  8  Rich.  (S.Car.) 
295- 

But  it  has  been  held  that  where  the 
prosecutor  may  have  the  order  of  arrest 
reversed  for  error,  the  prisoner  is  still 
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cases  the  prisoner  is  sometimes  held  for  prosecution  i1  and  such 
should  be  the  rule  where  the  indictment  is  not  defective,  but 
judgment  is  arrested  for  defects  in  the  verdict,*  or  for  other 
cause  involving  the  same  reason.3 

vn.  Collateral  Impeachment  of  Judgments — 1.  Collateral  Im- 
peachment Denned. — The  effect  of  a  valid  judgment  has  been  else- 
where treated  in  this  article.  The  right  to  impeach  such  judg- 
ment and  the  grounds  and  method  of  such  impeachment  in  a 
proceeding  instituted  for  the  express  purpose  of  determining 
the  validity  of  the  judgment  have  also  been  elsewhere  considered. 
This  division  of  the  article  therefore  is  confined  to  a  consideration 
of  the  right  to  impeach  a  judgment  or  deny  its  effect  in  a  collat- 
eral proceeding,  and  by  a  collateral  proceeding  is  to  be  understood 
any  proceeding  which  is  not  instituted  for  the  express  purpose 
of  annulling,  correcting  or  modifying  the  judgment  or  enjoining 
its  execution.*    A  collateral  proceeding,  therefore,  includes  not 


in  jeopardy  and  a  new  indictment  will 
not  lie.  State  v.  Norvell,  2  Yerg. 
(Tenn.)  24. 

L  State  v.  Edson,  10  La.  An.  229; 
State  v.  Delerno,  11  La.  An.  648;  Com. 
v.  Gallighan,  113  Mass.  203;  State  v. 
Holley,  1  Brev.  (S.  Car.)  35. 

J.  State  v.  Koerner,  51  Mo.  174; 
State  v.  Goudalock,  1  Brev.  (S.  Car.) 
47;  Hatton's    Case,  3  Gratt.  (Va.) 

3.  Ray  v.  State,  1  Greene  (Iowa) 
316;  Com.  v.  Galligan,  113  Mass.  203; 
Rex  v.  Price,  6  East  323. 

4.  Collateral  Proceeding  Defined.— "To 
impeach  a  judgment  collaterally  is  to 
deny  its  effect  as  legal  and  binding,  in 
tome  proceeding  not  instituted  for  the 
Terr  purpose  of  annulling,  correcting 
or  modifying  it,  or  of  enjoining  its  exe- 
cution, as,  e^g-.,  in  a  suit  upon  the  judg- 
ment." Article  on  the  Collateral  Im- 
peachment of  Judgments  and  Decrees, 
2  Colo.  L.  Times,  p.  59. 

-Whatever  the  form  of  the  proceed- 
ing may  be  by  which  a  party  to  a  judg- 
ment is  seeking  to  review  it,  or  to  ob- 
tain relief  therefrom,  if  the  proceeding 
is  one  for  which  provision  is  made  by 
statute,  and  the  statutory  method  is  be- 
ing pursued,  or  if  it  is*  an  application 
which  invokes  the  inherent  power  of 
the  court  for  relief  from  an  inequitable 
judgment  taken  against  a  party  by 
fraud  or  mistake?  so  as  to  obtain  the 
right  to  present  an  alleged  meritorious 
defence,  which  the  unauthorized  inter- 
ference of  another  or  the  fraudulent 
conduct  of  his  adversary  prevented  him 
from  making,  such  an  application,  as  a 
general  rule,  constitutes  a  direct  pro- 


ceeding in  the  original  case."  Mitch- 
ell, J.,  in  Hannan  v.  Moore,  112  Ind.. 
221. 

Direct  proceedings  for  setting  aside 
a  judgment  are,  a  petition  for  a  new 
trial,  a  writ  of  error  coram  nobis,  or- 
after  the  lapse  of  the  time  during  which 
these  remedies  are  available,  a  suit  in 
equity.  Hurlbut  v.  Thomas,  55  Conn.. 
181 ;  s.  c,  3  Am.  St.  Rep.  43. 

A  complaint  alleging  that  a  justice's, 
judgment  is  absolutely  void  on  its  face, 
but  that,  though  void,  it  is  apparently 
a  lien  on  land  described  in  the  com- 
plaint, and  that  plaintiff  is  entitled  as 
owner  of  the  land  to  a  decree  annull- 
ing and  avoiding  such  judgment,  is  a 
direct  and  not  a  collateral  attack  upon 
it.    Penrose  v.  McKenzie,  116  Ind.  35. 

A  suit  to  cancel  and  annul  a  deed  ex- 
ecuted in  pursuance  of  the  proceedings 
of  the  probate  court,  which  are  alleged 
to  have  been  fraudulent  and  void,  is  not 
a  collateral  attack  on  such  probate 
proceedings,  but  a  direct  effort  to  vacate 
the  deed.  McCampbell  i\  Durst,  73 
Tex.  410. 

So,  in  an  action  of  ejectment  by  the 
heirs  of  A,  when  defendant  claimed 
title  by  deed  from  A,  and  a  subsequent 
decree  in  partition  in  which  the  land 
sued  for  was  decreed  to  defendant,  in 
right  of  A,  the  plaintiffs  were  allowed 
to  prove  that  the  deed  from  A  had  been 
obtained  by  actual  fraud,  and  that  the  - 
subsequent  decree  was  based  upon  that 
deed.  Jackson  v.  Somerville,  13  Pa.  St. 
359-  * 

A  proceeding  at  law,  to  set  aside  the 
judgment  by  motion,  etc.,  has  been  held 
to  be  a  collateral  proceeding.  Kleyla  v. . 
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only  those  cases  where  a  judgment  is  incidentally  called  into  ques- 
tion but  also  all  proceedings  which  are  brought  for  the  purpose 
of  enforcing  the  judgment  either  as  a  personal  demand,1  or  it 
seems,  as  a  lien  upon  real  estate.* 

2.  Three  Classes  of  Judgments. — For  the  purpose  of  this  discus- 
sion, judgments  will  be  divided  into  three  classes : 

First.  Domestic  judgments  ;  that  is,  judgments  entered  in  the 
same  country  where  they  are  collaterally  called  in  question. 

Second.  Foreign  judgments ;  that  is,  judgments  entered  in  a 
•country  foreign  to  the  one  where  they  are  called  in  question,8  and 

Third.  Sister  State  judgments ;  that  is,  judgments  entered  in  a 
:State  or  Territory  of  the  United  States  and  called  in  question  in 
another  State  or  Territory,  in  which  case  the  provisions  of  the 
•constitution  of  the  United  States  and  the  acts  of  congress  passed 
in  pursuance  thereof  are  factors  modifying  the  rules  applicable  to 
foreign  judgments. 

Hasket,  112  Ind.  515;  Thomas  v.  Ire-  lateral  proceeding.  State  v.  Berry,  9 
land  (Ky.),  11  S.  W.  Rep.  653.    But   Mo.  App.  42. 

there  are  decisions  to  the  contrary.      So  is  a  garnishment  on  the  judgment. 
Bradley  v.  Welch  (Mo.),  12  S.  W.  Rep.    Shaver  v.  Shell,  24  Ark.  122. 
•911;  President  etc.  of  Bank  of  Wooster      A  judgment  of  a  court  of  law  can - 
v.  Stevens,  1  Ohio  St.  233.  not  be  collaterally  impeached  in  a  court 

In  Georgia,  there  is  a  statutory  pro-  of  equity,  even  when  the  proceeding  in 
vision  that  "If  the  defendant  has  not  equity  is  expressly  brought  to  enforce 
been  served,  and  does  not  appear,  he  the  judgment.  Redwine  v.  Brown,  10 
may  take  advantage  of  the  defect  by  Ga.  311;  Schley  v.  Dixon,  24  Ga.  273. 
.affidavit  of  illegality;  but if  he  has  had  2.  A  proceeding  to  revive  a  judgment 
his  day  in  court,  he  cannot  go  behind  is  a  collateral  proceeding.  Gees  v.  Shan- 
the  judgment  by  an  affidavit  of  "illegal-  non,  2  Watts  (Pa.)  71;  Stackhouse  v. 
ity."  Code,  1882,  $  3671.  And  this  Zuntz,  36  La.  An.  529.  Contra,  John- 
statute  has  been  construed  to  apply  son  v.  Ramsay,  91  Ind.  1S9. 
-only  to  cases  where  the  judgment  is  3.  Foreign  Judgment  Defined.— "By 
void;  in  other  words,  to  be  a  collateral  tfie  term  foreign  judgment  wc  under- 
attack  on  the  judgment.  Brantley  v.  stand  a  judgment,  decree,  order  or  other 
Greer,  71  Ga.  11;  Williams  v.  Suller,  76  adjudication  that  has  been  pronounced 
Ga.  355;  Morris  v.  Morris,  76  Ga.  733.    by  a  foreign  court  of  competent  jurisdic- 

In  Kentucky  the  sheriff's  return  may  tion:  'Foreign  court*  including  courts 
not  be  impeached  in  a  proceeding  to  situate  within  the  jurisdiction  not  only 
set  aside  a  judgment  or  to  enjoin  pro-  of  alien  States,  but  also  of  the  British 
ceeding  thereon.  In  so  far  as  such  im-  colonies  and  possessions  of  the  Chan- 
peachment  is  concerned,  those  proceed-  nel  Islands,  of  the  Isle  of  Man,  and 
ings  are  there  held  to  be  collateral,  consular  courts  in  Mohammedan 
Sergeant  v.  George,  5  Litt.  (Ky.)  198;  countries."  Piggott  on  Foreign  Judg- 
Smith  v .  Homback,  3  A.  K.  Marsh,  ments  (2nd  ed.),  p.  2. 
(Ky.)  392;  Taylor  v.  Lewis,  2  J.  J.  Marsh.  In  an  action  of  assumpsit  brought  in 
(Ky.)  400;  Thomas  v.  Ireland  (Ky.),  Upper  Canada,  on  a  judgment  ob- 
11  S.  W.  Rep.  653.  tained  in  Lower  Canada,  the  defendant 

1.  Actions  on  Judgments. — An  action  demurred  on  the  ground  that  the  action 
-on  a  judgment  is  uniformly  held  to  be  a  should  have  been  debt.  The  court 
collateral  proceeding.  Many  of  the  Overruled  the  demurrer,  saying:  "As- 
cases  hereinafter  cited  are  of  that  char-  sumpsit  lies  upon  a  foreign' judgment; 
acter.  See  particularly  Palmer  v.  and  all  judgments  are  foreign  judg- 
Glover,  73  Ind.  530;  Finneran  v.  Leon-  ments  which  are  given  by  courts  whose 
.ard,  7  Alien  (Mass.)  55;  Cook  \>.  Dar-  jurisdiction  does  not  extend  to  the  ter- 
ling,  18  Pick.  (Mass.)  393;  Ward  v.  ritories  governed  by  our  laws."  Mc- 
Barfeer,  1  E.  D.  Sm.  (N.  Y.)  423.  Farlane  v.  Derbeshire,  8  U.  C,  B. 

An  execution  on  a  judgment  is  a  col-  12. 
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The  subject  of  foreign  judgments  has  been  already  treated  in 
the  article  on  CONFLICT  OF  Laws.1  In  the  consideration  of 
sister-state  judgments,  the  general  questions  as  to  the  authentica- 
tion and  effect  of  such  judgments  as  distinct  from  domestic  judg- 
ments will  also  be  considered. 

3.  Collateral  Impeachment  of  Domestic  Judgment*. — The  principles 
applicable  to  the  question  of  the  collateral  impeachment  of  do- 
mestic judgments  depend  upon  whether  the  persons  seeking  to 


Judgments  in  Scotland  and  Ireland 
were  considered  as  foreign  judgments 
in  England  until  the  contrary  was  pro- 
vided by  statute.  31  and  32  Vict.,  ch. 
54,  and  45  and  46  Vict.,  ch.  31. 

1.  See  Conflict  of  Laws,  vol.  3, 
p.  5.27.  et  seg. 

Theories  on  Which  Foreign  Judgments 
Are  Enforced — Comity  .-"No  sovereign  is 
obliged  to  execute,  within  his  dominion, 
a  sentence  rendered  out  of  it;  and  if 
execution  be  sought  by  a  suit  upon  the 
judgment,  or  otherwise,  he  is  at  liberty, 
in  his  courts  of  justice,  to  examine  into 
the  merits  of  such  judgment;  for  the 
effect  to  be  given  to  foreign  judgments 
is  altogether  a  matter  of  comity,  in 
cases  where  it  is  not  regulated  by 
treaty."  Kent's  Commentaries,  vol.  2, 
*i20.  Story's  Conflict  of  Laws  (8th 
•ed.),  p.  821,  §  598. 

This  principle  that  foreign  judgments 
are  enforced  on  the  ground  of  comity 
has  been  frequently  stated.  See  Cot- 
tington's  Case,  decided  in  1678,  2 
Swanston  '326,  n.;  Alves  v.  Bunburv,  4 
Camp.  28;  Power  v.  Whitmore,  4  NI .  & 
S.  141;  Geyer  v.  Aginlar,  4  M.  &  S. 
141 ;  Manbourquet  v.  Wise,  Ir.  Rep.  1 
CI.  471;  Castrique  v.  Imrie,  30  L.  J., 
Ch.  177;  Dawkirfs  v.  Simonetti,  50  L. 
J.,  C.  P.  30:  Messina  v.  Petrococchino, 
L.  R.,  4  P.  C.  144;  Houlditch  v.  Done- 
gall.  2  CI.  &  Fin.  470. 

Obligation. — "Where  a  court  of  com- 
petent jurisdiction  has  adjudicated  a 
•  certain  sum  to  be  due  from  one  person 
to  another,  a  legal  obligation  arises  to 
pay  that  sum,  on  which  an  action  of 
debt  to  enforce  the  judgment  may  be 
maintained.  It  is  in  this  way  that  the 
judgments  of  foreign  and  colonial  courts 
are  supported  and  enforced."  Parke, 
B„  in  Williams  v.  Jones,  13  M.  &  W. 
628,  633. 

"Where  the  court  of  a  foreign  country 
imposes  a  duty  to  pay  a  sum  certain, 
there  arises  an  obligation  to  pay  which 
may  be  enforced  in  this  country." 
Parke,  B.,  in  Russell  v.  Smyth,  9  M. 
■  &  W.810,819. 


This  doctrine  was  approved  in  God- 
ard  v.  Gray,  L.  R.,  6  Ql  B.  139;  Schibs- 
bv  v.  Westenholz,  L.  R.,  6^8.  155; 
Grant  v.  Easton,  L.  R.,  13  Q^B.  Div. 
302;  Rousillon  v.  Rousillon,  L.  R.,  14 
Ch.  Div.  351,  370.  See  Abouloff  v. 
Oppenheimer,  L.  R..  to  B.  Div.  295, 
300. 

Modified  Doctrine.— The  doctrine  of 
"comity"  has  been  objected  to  because 
it  is  uncertain  and  vague;  it  is  impos- 
sible to  define  its  limits;  every  sovereign 
must  have  the  right  to  prescribe  the 
terms  and  limits  of  that  comity  and  yet 
it  is  essential  that  all  must  agree  as  to 
such  terms  and  limits,  for  the  essential 
characteristic  of  comity  is  mutuality  or 
universal  reciprocity. 

The  doctrine  of  "obligation"  is  criti- 
cized because  every  obligation  must 
have  its  sanction,  but  the  legal  sanction 
in  the  case  of  a  foreign  judgment  is  a 
foreign  sanction  which  is  only  enforce- 
able there.  When  the  judgment  is 
taken  into  another  country  the  legal 
sanction  remains  behind,  and  therefore 
the  obligation  falls  because  they  are  in- 
separable. Mr.  Piggott,  having  ex- 
haustively considered  the  objections  to 
each  doctrine,  concludes  that  either  doc  - 
trine  is  to  a  certain  extent  correct;  but 
that  neither  is  so  correct  as  to  conclude 
the  whole  subject,"  and  states  his  doc- 
trine in  the  form  of  a  proposition  as 
follows: 

"States  lend  their  aid  mutually  to  en- 
force each  other's  judgments. 

"  There  is  a  legal  obligation  existing 
against  the  debtor  in  the  State  where 
the  judgment  has  been  pronounced;  the 
obligation  has  been  disobeyed.  By 
reason  of  the  debtor's  absence  from  the 
jurisdiction  of  its  courts,  and  there 
being  no  property  on  which  execution 
can  issue,  the  State  is  unable  to  enforce 
its  sanction. 

"By  virtue  of  the  comity  of  nations,  a 
foreign  State,  to  which  the  debtor  has 
gone,  will  clothe  the  obligation  deprived 
of  its  correlative  sanction  with  another 
sanction  auxiliary  to  it;  and  by  so  do- 
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ing  will  endue  it  with  the  power  resem- 
bling that  which  it  has  lost. 

"This  I  have  called  the  doctrine  of  ob- 
ligation and  comity."  Piggott  on  For- 
eign Judgments  .(2nd  ed.),  p.  15. 

Mr.  Piggott,  having  further  stated 
the  principle  that  comity  does  not  re- 
quire the  enforcement  of  a  judgment 
obtained  under  the  lex  talionis  or  any 
law  which  is  not  part  of  the  system  of 
comity,  but  does  require  the  enforce- 
ment of  a  judgment  obtained  under  the 
peculiar  law  or  procedure  of  a  foreign 
State,  says:  "This,  then,  is  the  logical 
deduction  from  the  principle  which  we 
have  advocated.  The  courts  of  different 
States,  by  courtesy,  enforce  each  for  the 
other,  not  lex  for  lex,  but  jus  for 
jus."  Foreign  Judgments  ( 2nd  ed.J,  p. 
20.  Compare  Wharton's  Conflict  of 
Laws,  §  792. 

Effect  of  Foreign  Judgments— Prima 
Facie  or  Conclusive  Evidence. — "In  the 
case  of  a  suit  to  enforce  a  foreign  judg- 
ment, the  rule  is  that  the  foreign  judg- 
ment is  to  be  received  in  the  first  in- 
stance as  prima  facie  evidence  of  the 
debt,  and  it  lies  on  the  defendant  to 
impeach  the  justice  of  it  or  to  show 
that  it  was  irregularly  and  unduly  ob- 
tained." Kent's  Commentaries,  vol.  2, 
•120;  Sinclair  v.  Fraser,  1  Dougl.  5; 
Walker  v.  Wittes,  1  Doug.  1;  Robert- 
son v .  Sturth,  s  Q.  B.  941 ;  Hall  v.  Od- 
ber,  1 1  East  124;  Houlditch  v.  Marques 
of  Donegal,  2  CI.  &  Fin.  470;  Bank  of 
Australasia  v.  Harding,  9  C.  B.  661 ;  s. 
c,  19  L.  J.  C.  P.  945. 

The  doctrine  that  a  foreign  judgment 
is  only  prima  facie  evidence  has  been 
severely  criticized  by  Blackburn,  J., 
as  follows:  "There  certainly  is  no  case 
decided  on  such  a  principle;  and  the 
opinions  on  the  other  side  of  the  ques- 
tion are  at  least  as  strong  as  those  to 
which  Lord  Brougham  (in  Houlditch 
v.  Donegal,  2  CI.  &  Fin.  470)  refers. 
Indeed1,  it  is  difficult  to  understand  how 
the  common  course  of  pleading  is  con- 
sitsent  with  any  notion  that  the  judg- 
ment was  only  evidence.  If  that  were 
so,  every  count  on  a  foreign  judgment 
must  be  demurrable  on  that  ground. 
The  mode  of  pleading  shows  that  the 
judgment  was  considered,  not  as  merely 
prima  facie  evidence  of  that  cause  of 
action  for  which  the  judgment  was 
given,  but  as  in  itself  giving  rise  at 
least  prima  facie  to  a  legal  obligation 
to  obey  thatjudgment  and  pay  the  sum 
adjudged.  This  may  seem  a  technical 
mode  of  dealing  with  the  question,  but, 
in  truth,  it  goes  to  the  root  of  the  mat- 


ter. For  if  the  judgment  were  merely 
considered  as  evidence  of  the  original 
cause  of  action,  it  must  be  open  to  meet 
it  by  any  counter  evidence  negativing 
the  existence  of  that  original  cause  of 
action.  If,  on  the  other  hand,  there  is 
a  prima  facie  obligation  to  obey  the 
judgment  of  a  tribunal  having  jurisdic- 
tion over  the  part)  and  the  cause,  and 
to  pay  the  sum  decreed,  the  question 
would*  be  whether  it  was  open  to  the 
unsuccessful  party  to  try  the  cause  over 
again  in  a  court  not  sitting  as  a  court 
of  appeal  from  that  which  gave  the 
judgment.  It  is  quite  clear  this  could 
not  be  done  where  the  action  is  brought 
on  the  judgment  of  an  English  tribunal, 
and  on  principle  it  seems  the  same  rule 
should  apply  where  it  is  brought  on 
that  of  a  foreign  tribunal."  Godard  v. 
Gray,  L.  R.,  6Q.B.  139,  145,  150. 

Mr.  Piggott  thinks  a  great  deal  of 
the  difficulty  as  to  the  value  of  a  foreign 
judgment  as  evidence  is  due  to  the  meth- 
od of  procedure  in  enforcing  the  judg- 
ment, and  claims  that  "the  judgment, 
by  means  of  the  formal  record  of  it,  la 
the  evidence  of  the  existence  of  the  for- 
eign obligation  and  sanction  which  it  is 
essential  to  bring  before  the  English 
court."  Piggott  on  Foreign  Judgments 
(2nd  ed.),  p.  26. 

Mr.  Story  warmly  advocated  the 
doctrine  of  the  conclusiveness  of  foreign, 
judgments,  saying:  "The  rule  that  the 
judgment  i6  to  be  prima  facie  evidence- 
for  the  plaintiff  would  be  a  mere  delu- 
sion if  the  defendant  might  still  question 
it  by  opening  all  or  any  of  the  original- 
merits  on  his  side;  for  under  such 
circumstances  it  would  be  equivalent  to- 

f ran  ting  a  new  trial.    It  is  easy  to  un- 
erstand  that  the  defendant  may  be  at 
liberty  to  impeach  the  original  justice- 
of  the  judgment  by  showings  /iat  the 
court  had  no  jurisdiction,  or  that  he- 
never  had  any  notice  of  the  suit;  or 
that  it  was  procured  by  fraud;  or  that 
upon  its  face  it  is  founded  in  mistake; 
or  that  it  is  irregular  and  bad  by  the  lo- 
cal law,  fori  rei  judicata.  To  such  an. 
extent  the  doctrine  is  intelligible  and 
practicable.    Beyond  this,  the  right  to- 
impugn  the  judgment  is  in  legal  effect 
the  right  to  retry  the  merits  of  the- 
original  cause  at  large,  and  to  put  the- 
defendant  upon  proving  those  merits." 
Story's  Conflict  of  Laws  (8th  ed.), 
607. 

"The  doubt  which  formerly  sur- 
rounded this  question  was  probably  a 
good  deal  increased  by  arguments 
in  which  it  was  assumed  that  no.  dis— 
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Unction  existed  between  the  claim  to 
question  a  foreign  judgment  on  the 
merits,  and  to  question  it  upon  the 
ground  of  fraud  or  want  of  jurisdiction, 
or  that  it  was  unduly  obtained." 
Duchess  of  Kingston's  Case,  3  Sm.  L. 
Cas.  (9th  Am.  ed.),  §  2042. 

The  following  are  some  authorities 
holding  that  a  foreign  judgment  is  con- 
clusive. Bouche  v.  Lawson,  Cas. 
temp.  Hardw.  89;  Galbraith  v.  Neville, 
1  Doug.  5;  Tarleton  v.  Tarleton,  4  M. 
&  S.  21;  Martin  v.  Nicolls,  3  Sim.  458; 
Bechett  v.  M'Carthy,  2  B.  &  Ad.  95. 

Recognition  of  Foreign  Judgment 
When  Pleaded. — "But  it  is  otherwise  (it 
is  said)  where  the  defendant  sets  up  a 
foreign  judgment  as  a  bar  to  proceed- 
ings, for  if  it  has  been  pronounced  by 
a  competent  tribunal  and  carried  into 
effect,  the  losing  party  has  no  right  to 
institute  a  new  suit  elsewhere,  and 
thus  to  bring  the  matter  again  into 
controversy;  and  the  other  party  is  not 
to  lose  the  protection  which  the  foreign 
judgment  gave  him.  It  is  then  res 
judicata,  which  ought  to  be  received  as 
conclusive  evidence  of  right;  and  the 
exceftio  ret  judicata  under  such  cir- 
cumstances is  entitled  to  universal  con- 
clusiveness and  respect."  Story's  Con- 
flict of  Laws  (8th  ed.),  p.  821,  $  598; 
Wharton's  Conflict  of  Laws,  p.  537,  $ 

When  the  defendant  pleads  that 
plaintiff  had  recovered  judgment  for 
the  same  cause  of  action  in  another 
country,  which  judgment  had  been  sat- 
isfied, the  foreign  judgment  is  given  the 
effect  of  res  judicata  because  the  judg- 
ment was  satisfied.  Barber  v.  Lamb, 
29L.  J..C.P.  234. 

HonrecognlUon. — When,  the  judg- 
ment has  not  been  satisfied  it  seems  the 
plain':ff  may  impeach  the  judgment 
when  ,  'eaded  by  the  defendant.  Smith 
r.  Nicholls,  8  L.  J.,  C.  P.  92. 

Where,  by  a  collision  on  the  high  seas, 
one  \.>ssel  was  sunk  and  another  dam- 
aged/and the  owner  of  the  sunken  ves- 
sel brought  suit  in  France  for  damages, 
alleging  negligence  in  the  management 
of  the  vessel  that  was  injured,  and  re- 
covered judgment,  and  subsequently 
the  owner  of  the  injured  vessel  sued 
the  owner  of  the  sunken  vessel  in  Eng- 
land also  to  recover  damages,  and  the 
latter  pleaded  the  French  judgment  in 
bar  of  the  action,  the  plea  was  held  bad 
in  form,  and  the  question  whether  it 
was  good  or  bad  in  substance  was  not 
decided.  General  Steam  Nav.  Co.  v. 
Guillon,  13  L.  J.'Exch.  168. 

12  C.  of  L.— io«  1< 


Nonmerger. — "  Foreign  judgments  " 
certainly  do  not  occasion  a  merger  of 
the  original  ground  of  action.  Duch- 
ess of  Kingston's  Case,  3  Sm.  L.  Cas. 
(9th  Am.  ed.),  p.  2034;  Smith  v.  Nic- 
olls,,5  Bing.  N.  C.  208;  Hall  v,  Odber, 
u  East  124;  Bank  of  Australasia  v. 
Harding,  9  C.  B.  661;  s.  c,  19  L.  J.,  C. 
P.  945;  Bank  of  Australasia  v.  Niass, 
160^.6.717;  Kelsall  v. Marshall,  iC.B., 
N.  S.  241;  Castrique  v.  Behrens,  30  L. 
J.Q.  B.  163;  Fergus  v.  Wardlaw  (N. 
B.),  3  Kerr  665.  It  results  as  a  corol- 
lary necessarily  that  the  plaintiff  may 
sue  either  on  his  original  cause  of  ac- 
tion or  on  the  foreign  judgment.  Tin- 
dal,  C.  J.,  in  Smith  v.  Nicolls,  5  Bing. 
N.  C.  221;  Wood  v.  Gamble,  11  Cush. 
(Mass.)  8;  Frazier  v.  Moore,  11  Tex. 
755.  See  Stein  v.  Cope,  cited  in 
Piggott  on  Foreign  Judgments  (2nd 
ed  ).  p.  31. 

Statutory  Provisions — California.— 
The  effect  of  the  judicial  record  of  a 
court  of  admiralty  of  a  foreign  country 
is  the  same  as  if  it  were  the  record  of  a 
court  of  admiralty  of  the  United  States. 

The  effect  of  the  judgment  of  any 
other  tribunal  of  a  foreign  country 
having  jurisdiction  to  pronounce  the 
judgment  is  as  follows: 

1.  In  case  of  a  judgment  against  a 
specific  thing,  the  judgment  is  conclu- 
sive upon  the  title  to  the  thing. 

2.  In  case  of  a  judgment  against  a 
person,  the  judgment  is  presumptive 
evidence  of  a  right  as  between  the  par- 
ties and  their  successors  in  interest  by  a 
subsequent  title,  and  can  only  be  re- 
pelled by  evidence  of  a  want  of  juris- 
diction, want  of  notice  to  the  party, 
collusion,  fraud  or  clear  mistake  of  law 
or  fact  California  Code  (Deering), 
vol.  3,  «  1914-5. 

Maryland. — No  sentence,  judgment 
or  decree,  final  or  interlocutory,  of  .any 
judge,  court,  board,  council  or  tribunal, 
having  or  exercising  municipal,  admi- 
ralty or  prize  jurisdiction  without  the 
limits  of  the  United  States  and  its  ter- 
ritories shall  be  conclusive  evidence  in 
any  case  or  controversy  in  the  courts  of 
this  State,  of  any  fact,  matter  or  thing 
therein  contained,  stated  or  expressed, 
except  of  the  acts  or  doings  of  such 
foreign  judge,  court,  board,  council  or 
tribunal;  provided,  that  nothing  herein 
contained  shall  impair  or  destroy  the 
legal  effects  of  any  such  foreign  sen- 
tence, judgment  or  decree  on  the  prop- 
erty affected  or  intended  to  be  affected 
thereby.  Public  Laws,  Maryland, 
1888,  p.  699,  §37. 
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impeach  the  judgment  are  parties  or  privies1  to  the  judgment  or 
are  strangers  to  it. 

<tf)  BY  Parties  and  Privies — (i)  For  Want  of  Jurisdiction. 
It  is  an  axiom  of  the  law  that  judgments  entered  without  any 
jurisdiction  are  void  and  will  be  so  held  in  a  collateral  proceed- 
ing,4 and  there  is  a  strong  and  growing  tendency  in  all  the  courts 
to  hold  that  although  a  court  had  jurisdiction  over  both  the  person 
and  the  subject  matter,  but  did  not  have  jurisdiction  to  enter  the 
particular  judgment  entered  in  the  case,  such  judgment  is  void 
and  may  be  collaterally  impeached.8 

(2)  Errors  and  Irregularities. — It  is  also  an  axiom  of  the  law 
that  if  the  jurisdiction  of  a  court  is  unquestioned  a  domestic 


Wisconsin.— "'The  records  and  judicial 
proceedings  of  any  such  court,  justice 
of  the  peace  or  magistrate  of  any  for- 
eign country  shall  be  admissible  in  all 
cases  in  this  State,  as  presumptive  evi- 
dence of  the  contents  thereof,  when  au- 
thenticated in  the  manner  required  in 
the  two  preceding  sections,  respective- 
ly; and  proof  of  the  genuineness  of 
the  signatures  of  the  authenticating 
officers  and  of  the  seal  of  a  court  of  rec- 
ord affixed  shall  likewise  not  be  re- 
quired in  the  first  instance."  Anno. 
Stat.,  Wisconsin  (S.  &  B.)  1889,  vol.  a, 
h  4H7- 

See  Authentication,  vol.  1,  p. 
1020. 

A  State  statute  as  to  the  authentica- 
tion of  the  records  of  courts  Qf  foreign 
countries  relates  as  well  to  provincial 
governments  as  to  imperial.  Lazier  v. 
Westcott,  26  N.  Y.  146. 

A  foreign  judgment  may  be  proved 
by  a  copy  thereof  duly  authenticated 
by  the  duly  authenticated  certificate  of 
an  officer  properly  authorized  by  law  to 
give  a  copy.  Gunn  x>.  Peakes,  36  Minn. 
'77- 

But  they  must  be  duly  authenticated. 
Uncertified  office  copies  are  inadmis- 
sible in  evidence.  Pearson's  Est.,  21 
Weekly  Notes  (Pa.)  559. 

1.  See  Privity,  upon  the  ques- 
tion who  are  and  who  are  not  privies. 

2.  Judgments  Without  Jurisdiction 
Are  Void. — This  is  horn  book  law,  and 
the  following  cases  are  simply  cited  as 
illustrating  the  principle  that  such 
judgments  will  be  held  void  in  a  collat- 
eral proceeding.  Atty.  Gen.  v.  LA. 
Uotham,  1  Turn.  &  Rus.  (11  Eng.  Ch.), 
209;  Ex  farte  Sawyer.  124  U.S.  200; 
Jones  v.  Ritter,  56  Ala.  270;  Lewis  v. 
Allrcd.  57  Ala.  628;  Grimmett  v.  Asken, 
4$  Ark.  151;  King  v.  Randlett,  33  Cal. 
318;  Green  v. Clawson,  4  Houst.  (Del.) 


159;  Louisville  V.  A.  &  C.  R.  Co.  v. 
Hubbard,  116  Ind.  193;  Long  v.  Bur- 
nett, 13  Iowa  28;  Buffum  v.  Ramsdell, 
55  Me.  252;  Smith  v.  Knowlton,  11  N. 
H.  191;  Hill  v.  Robertson,  1  Strobh.  (S. 
Car.)  1 ;  Bender  v.  Damon,  72  Tex.  92; 
State  v.  Wakefield,  60  Vt.  6t8;  Dillard 
v.  Central  Va.  Iron  Co.,  82  Va.  734. 

Where  a  court  authorized  by  statute 
to  entertain  jurisdiction  in  a  particular 
case  only,  undertakes  to  exercise  the 
power  conferred  in  a  case  to  which  the 
statute  has  no  application,  it  acquires 
no  jurisdiction;  its  judgment  is  a  nulli- 
ty, and  will  be  so  treated  when  it  comes 
in  question,  either  directly  or  collater- 
ally. Risley  v.  Phenix  Bank,  83  N.  Y. 
3'8. 

A  void  judgment  is  always  subject  to 
collateral  attack,  and  it  can  derive  no 
.legal  sanction  from  lapse  of  time.  Paul 
v.  Willis,  69  Tex.  261. 

The  judgment  of  a  court  having  no 
jurisdiction  of  the  person  and  subject 
matter,  or  void  for  any  other  cause,  is  a 
mere  nullity,  and  may  be  so  held  in 
any  court  when  it  becomes  material  to 
the  interest  of  the  parties  to  consider 
it.  Code  of  Georgia,  1882,  $  3594,  p. 
915;  and  $  3828,  p.  995.  Compare 
Deering's  Code  of  California,  vol.  3,  $ 
I9t6. 

s.  Judgments  Without  Jurisdiction  to 
Enter  That  Particular  Judgment. — This 
subject  is  discussed  at  length  in  the 
article  on  Jurisdiction,  $  1,  Defini- 
tion, infra.  In  addition  to  the  cases 
there  cited  in  the  notes,  the  following 
are  further  authorities  to  the  effect  that 
a  judgment  of  the  court  having  juris- 
diction of  the  case,  but  not  jurisdiction 
to  enter  the  particular  judgment,  may 
be  collaterally  impeached.  U.  S.  v. 
Walker,  109  U.  S.  258;  Ex  parte  Niel- 
sen, 131  U.  S.  176;  Ex  parte  Cuddy,  131 
U.  S.  280;  Lewis  v.  Allred,  57  Ala. 
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judgment  may  not  be  collaterally  impeached  for  errors  in  law  or 
irregularities  in  practice.1    Thus  the  construction  of  a  statute  by 


62S;  Folger  v.  Columbiana  Ins.  Co.,  99 
Mass.  267;  Fithian  v.  Monks,  43  Mo. 
502;  Seamster  v.  Blackstock,  83  Va. 
2321s.  c,  2' S.  E.  Rep.  36;  Anthony  v. 
Kasey,  83  Va.  338. 

It  has,  however,  been  decided  that 
the  fact  that  the  weight  of  authority  is 
against  the  existence  of  the  power  in  a 
court  to  enter  a  certain  decree,  will  not 
justify  a  collateral  impeachment  of  the 
decree.  Todd  v.  Flournoy,  56  Ala.  99. 

1.  Errors  and  Irregularities. — That  a 
judgment  may  not  be  impeached  collat- 
erally for  errors  of  law  or  practice,  un- 
less they  be  such  as  prove  that  the 
■court  had  no  jurisdiction  of  the  case,  or 
that  the  judgment  rendered  was  be- 
yond the  power  of  the  court,  is  a  prin- 
ciple so  well  established  that  it  has 
been  called  an  "axiom  of  the  law." 
Miller,  J.,  in  Cooper  v.  Reynolds,  10 
Wall  (U.  S.)  308,  316.  See  Freeman 
•on  Judg.  (3rd  ed.),  §  135.  ' 

The  following  cases,  therefore,  are 
cited,  not  as  exhaustive,  but  as  illustra- 
tions of  the  principle: 

Courts  of  Superior  Jurisdiction. — As 
to  judgments  of  courts  of  superior  ju- 
risdiction, see  Union  Trust  Co.  v. 
Southern  I.  N.  &  I.  Co.,  130  U.  S.  565; 
Scranton  v.  Ballard,  64  Ala.  402; 
Fleming  v.  Johnson,  26  Ark.  421; 
•Campbell  v.  Jones  (Ark.),  12  S.  W. 
Rep.  1016;  Cloud  v.  El  Dorado  Co.,  12 
■Cal.  128;  Wiggin  v.  Superior  Court,  68 
Cal.  398;  Johnston  v.  San  Francisco 
Savings  Union,  75  Cal.  134;  s.  c,  7 
Am.  St.  Rep.  129;  Hathaway  v.  Hem- 
ingway, .  20  Conn.  191 ;  Adams  v. 
White,  23  Fla.  352;  Rpdgers  v.  Evans, 


SGa.  143;  Wiley  v.  Kelsey,  9  Ga.  117; 
Crutchneld  v.  State,  24  Ga.  331 
•dey  v.  Bressman,  77  Ga.  483;"  Hazard 


p.  Cole,  1  Idaho  276;  Wimberly  v. 
Hurst,  33  111.  166;  Graceland  Cemetery 
Co.  v.  People,  92  111.  619;  Kleyla  v. 
Haskett,  112  Ind.  515;  Hall  v.  Durham, 
109  lnd.  434;  Indiana  B.  &  W.  R.  Co. 
"'•  Allen,  113  Ind.  308;  s.  c,  3  Am.  St. 
Rep.  650;  Mitchell  v.  Aten,  37  Kan. 
.33;  s.  c,  1  Am.  St.  Rep.  231;  Chratham 
;\  Whitman.  86  Ky.  614;  Derr  p.. Wil- 
ton, 84  Ky.  14;  Kent  v.  Brown,  3S  La. 
An. 802;  Banister  v.  Higginson.  15  Me. 
73;  Smith  v.  Keen,  26  Me.  411;  Powles 
:\  Jordan,  62  Md.  499;  Boston  &  W.  R. 
Co. v.  Sparhawk,  1  Allen  (Mass.)  448; 
Mend  rick  v.  Whittemore,  105  Mass.  23; 
Rosenheim  v.  Hartsock,  90  Mo.  357; 


Sachse  v.  Clingensmith,  97  Mo.  406; 
Wells,  Fargo  &  Co.  v.  Clarkson,  5 
Mont.  336;  Hilton  v.  Bachman,  24  Neb. 
490;  Boody  v.  Watson,  64  N.  11.  162; 
Delafield  v.  Brady,  108  N.  Y.  524;  off. 
s.  c,  38  Hun  (N.  Y.)  404;  jones  z\ 
Coffey,  97  N.  Car.  347;  Hellcbush  7'. 
Richter,  37  Ohio  St.  222;  Berry  v. 
King,  15  Oreg.  165;  Levan  v.  Millhol-  . 
land,  114  Pa.  St.  49;  King  v.  Belcher, 
30  S.  Car.  381;  Morris  v.  Hastings.  70 
Tex.  26;  Roberts  v.  McCamant,  70  Tex. 
743;  Neale  v.  Utz,  75  Va.  480;  Sexton 
v.  Rhames,  13  Wis.  99;  Eastman  v. 
Hartran,  12  Wis.  267. 

The  decision  of  a  court  of  last  resort 
cannot  be  assailed  in  a  lower  court  on 
account  of  errors  or  defects  which  do 
not  render  it  void  on  its  face.  Donnell 
v.  Hamilton,  77  Ala.  610;  Sturgis  v. 
Rogers,  26  Ind.  1. 

Courts  of  Inferior  Jurisdiction. — As 
to  judgments  of  courts  of  inferior  juris- 
diction, see  Comstock  v.  Crawford,  3 
Wall.  (U.  S.)  396;  Secombe  v.  R.  Co., 
23  Wall.  (U.  S.)  108;  Todd  v.  Flour- 
noy, 56  Ala.  99;  Whitlow  v.  Echols,  78 
Ala.  206;  Shaver  v.  Shell,  24  Ark.  122; 
Bernal  v.  Lynch,  36  Cal.  135;  Aucker 
v .  McCoy,  56  Cal.  524;  Deyton  v.  Bell, 
81  Ga.  370;  Stoddard  v.  Johnson,  75 
Ind.  20;  Long  v.  Burnett,  13  Iowa  28; 
Pursley  v.  Hayes,  22  Iowa  1 1 ;  Roby  v 
Verner,  31  Kan.  306;  Cailleteau  v. 
Ingouf,  14  La.  An.  623;  Peyroux  v. 
Peyroux,  24  La.  An.  174;  Boynton  v. 
Fly,  12  Me.  17;  Carmon  v.  Seveno,  78 
Me.  307;  Boigiano  v.  Cooke,  19  Md. 
375;  Kane  v.  State,  70  Md.  546;  Gill- 
ette v.  Truax,  27  Minn.  528;  Smith  v. 
Swenson,  37  Minn.  1;  Culver  v.  Hard- 
enbergh,  37  Minn.  225;  State  v.  Probate 
Court,  40  Minn.  296;  Gray  v.  Bowles, 
74  Mo.  419;  Exendine  v.  Morris,  76  Mo. 
416;  Colvin  v.  Six,  79  Mo.  198;  Colvin 
v.  Six,  80  Mo.  61 ;  Rowden  v.  Brown, 
91  Mo.  429;  Gorrill  v.  Whittier,  3  N. 
H.  265;  Rel  vea  v.  Ramsey,  2  Wend. 
(N.  Y.)  602;  "Woodruffs.  Cook,  2  Edw. 
Ch.  (N.  Y.)  259;  People  v.  Townsend, 
37  Barb.  (N.  Y.)  520;  Sumner  v.  Ses- 
sions, 94  N.  Car.  371;  Thompson  v. 
Multnomah  Co.,  2  Oreg.  34;  Gees  v. 
Shannon.  2  Watts  (Pa.)  71;  Turner  v. 
Ireland,  ti  Humph.  (Tenn.)  447;  Falk- 
ner  v.  Guilds,  10  Wis.  563;  Barrett  :•. 
Crane,  16  Vt.  246. 

The  judgment  of  a  court  of  compe- 
tent jurisdiction  cannot  be  collaterally 
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a  court,1  the  determination  of  the  power  of  a  municipal  corpora- 
tion to  issue  bonds,2  or  of  an  attorney  to  confess  judgment,*  the 
granting  of  a  change  of  venue,4  or  refusal  of  a  motion  to  remove 
the  cause  to  a  federal  court,*  however  erroneous,  and  reversible 
on  writ  of  error  or  appeal,  are  not  grounds  for  the  collateral  im- 
peachment of  a  judgment.  Neither  are  mere  irregularities  in  a 
summons,  or  the  service  thereof,®  defects  in  the  assessments  of 
taxes  or  sales  therefor,'  errors  in  the  amount  of  a  judgment,8 


attacked  in  any  other  court  for  irregu- 
larity, but  shall  be  taken  and  held  as  a 
valid  judgment  until  it  is  reversed  or 
set  aside.    Code  of  Georgia,  1882,  § 

3593  >  P-  9*5- 

1.  Statute  Construed. — The  construc- 
tion of  the  statute  as  valid  and  author- 
izing a  certain  act  by  the  court  is  an 
adjudication.  Upon  a  collateral  im- 
peachment of  the  judgment  the  court 
may  not  enquire  into  the  validity  of  the 
law  or  its  construction,  llallock  v. 
Dominv,  69  N.  Y.  238;  rev.  7  Hun  (N. 
Y.)  S2." 

9.  Power  of  Municipal  Corporation. — 

A.  judgment  rendered  for  interest  on 
certain  municipal  bonds  may  not  be  im- 
peached collaterally  on  the  ground  that 
both  the  supreme  court  of  the  State 
and  of  the  United  States  had  decided 
that  such  bonds  were  void  for  want'  of 
power  to  issue  them.  U.  S.  v.  Board 
of  Auditors,  28  Fed.  Rep.  407. 

When,  however,  an  application  is 
made  to  collect  such  a  judgment  by 
process  not  contained  in  itself,  as  a 
mandamus  to  levy  and  collect  a  tax  to 
pay  the  same,  such  application  must  be 
sustained  by  reference  to  the  alleged 
cause  of  action  upon  which  they  are 
founded,  and  therefore  the  court  may 
look  into  the  record,  and  if  it  appear 
therefrom  that  the  judgment  rests  upon 
no  cause  of  action,  as  that  the  bonds  in 
question  have  been  held  void  by  the 
court  to  which  the  application  is  made, 
or  a  court  whose  decisions  are  binding 
upon  it,  the  application  should  be  re- 
fused. Commrs.  etc.  v.  Loague,  129  U. 
S.  493;  rev.  8.  c,  36  Fed.  Rep.  149. 

S.  Power  of  Attorney. — Upon  a  con- 
fession of  judgment  by  a  corporation, 
the  court  in  which  the  action  is  pend- 
ing must,  of  necessity,  judge  of  the  au- 
thority of  any  natural  person  who  may 
appear  for  the  company  in  that  behalf, 
whether  it  be  an  attorney  at  law  or  an 
agent  of  the  company,  and  its  judg- 
ment as  to  the  right  and  authority  of 
the  person  so  appearing  to  bind  the 
corporation  must  be  conclusive  in  all 


other  proceedings  where  the  same 
judgment  is  drawn  in  question  and  not 
open  to  collateral  attack.  White  v. 
Crow,  17  Fed.  Rep.  98.  Compare 
Bridgeport  Savings  Bank  v.  Eldredge, 
28  Conn.  556. 

4.  Change  of  Venue. — A  judgment  can- 
not be  collaterally  impeached  because 
the  record  shows  a  court  having  juris- 
diction granted  a  change  of  venue, 
without  any  existing  cause  therefor,  or 
upon  an  insufficient  affidavit,  or  with- 
out any  affidavit  at  all.  Stearns  v.  St. 
Louis  &  San  Francisco  R  .Co.,94  M0.3 17. 

5.  Removal  of  Cause. — An  erroneous 
refusal  of  a  motion  to  remove  a  cause 
to  the  federal  court  is  not  ground  for 
collateral  impeachment  of  a  judgment. 
Johnson  v.  Brewers'  Fire  Ins.  Co.,  51 
Wis.  570. 

6.  Defects  In  Summons. — Where  a 
judgment  has  been  rendered  by  default 
of  the  personal  service  of  a  summons,  it 
cannot  be  collaterally  attacked  for  de- 
fective statements  in  or  irregular  issu- 
ance of  the  summons.  These  defects 
are  errors  simply,  and  do  not  concern 
the  question  of* jurisdiction.  Keybers 
v.  McCombes,  07  Cal.  395;  Dore  v. 
Dougherty,  72  Cal.  232. 

T.  Tax  Oases. — Defects  in  the  assess- 
ment of  taxes,  or  in  the  matter  of  mak- 
ing a  6ale  therefor,  or  in  the  proof  of 
notice  of  confirmation  of  such  sate,  can- 
not be  set  up  collaterally  in  impeach- 
ment of  the  judgment.  Anderson  v. 
Rider,  46  Cal.  134;  Scott  v.  Pleasants, 
2t  Ark.  364;  Mayo  v.  Loy,  32  Cal.  477; 
Mayo  v.  Foley,  40  Cal.  281;  Williams 
v.  Hudson,  93  Mo.  524;  Jones  v.  Dris- 
kill,  94  Mo.  190;  Stokes  v.  Geddes,  46 
Cal.  17. 

In  Illinois,  however,  a  judgment  for 
taxes,  where  there  is  no  personal  ap- 
pearance of  the  owner,  is  not  conclu- 
sive as  to  the  legality  of  all  the  taxes 
included  in  it,  and  may  be  collaterally 
attacked.  Gage  v.  Busse,  114  III.  589, 
citing-  a  number  of  prior  cases  to  the 
same  effect. 

8.  Error  In  Amount. — A  judgment  for 
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or  in  the  taxation  of  costs,1  nor  the  fact  that  the  record  shows 
that  the  claim  sued  upon  had  been  barred  by  the  Statute  of 
Limitations.* 

When  a  judgment  is  entered  before  the  return  day  of  a  sum- 
mons or  before  the  time  to  appear  or  plead  has  elapsed,  the 
weight  of  authority  is  to  the  effect  that  such  judgment  is  valid 
and  not  impeachable  collaterally,3  but  judgments  entered  on 
matters  not  in  issue  are  void  and  may  be  collaterally  impeached.4 

When  a  court  has  jurisdiction  to  enter  a  judgment,  a  judicial 
sale  thereon  to  a  third  party  passes  a  good  title  though  the  judg- 
ment be  subsequently  reversed  for  errors  or  irregularities.8  This 
principle  that  a  judgment  may  not  be  collaterally  impeached  for 
error  in  law  applies  to  appellate  courts,  and,  therefore,  such  courts 
may  not,  upon  a  second  appeal  in  the  same  suit,  re-examine 


a  sum  in  excess  of  the  amount  claimed 
in  the  action  or  the  amount  due  is  not 
void,  though  voidable  as  to  the  excess. 
Such  judgment,  therefore,  may 
not  be  collaterally  impeached  by  a 
party  or  privy  on  that  ground.  Huffer 
v.  Allen,  L.  R.,  2  Exch.  14;  Hathaway 
v.  Hemingway,  20  Conn.  191 ;  Guerry 
v.  Perryman,  6  Ga.  119;  Blair  v.  Wolf, 
72  Iowa  246;  Smith  v.  Keen,  26  Me. 
41 1;  Allen  v.  Ray,  96  Mo.  542;  First 
Nat.  Bank  of  Attleboro  v.  Hughes,  10 
Mo.  App.  7;  Chaffee  v.  Hooper,  54  Vt. 
513;  Meckley's  Appeal,  102  Pa.  St.  536; 
Rogers  v.  Stokes,  87  Tenn.  294. 

A  judgment  for  gold  coin  may  be  ir- 
regular, but  it  is  not  void.  Hazard  v. 
Cole.  1  Idaho  276. 

1.  Error  In  Costa. — A  judgment  can- 
not be  collaterally  impeached  on  the 
ground  that  the  costs  have  been  errone- 
ously taxed.  Palmer  v.  Glover,  73  Ind. 
5*9- 

2.  Statute  of  Limitations. — A  judg- 
ment, when  attacked  collaterally,  will 
not  be  held  to  be  void  merely  because 
the  pleading  upon  which  it  is  based 
teems  to  show  upon  its  face  that  the 
action  when  commenced  was  barred  by 
some  statute  of  limitations.  Head  v. 
Daniels,  38  Kan.  1;  Wellshear  v.  Kel- 
ley,  69  Mo.  343;  Posthlewaite  v.  Ghis- 
elin.  97  Mo.  420;  Howard  v.  Johnson, 
69  Tex.  655.  See  Cox  v.  Thomas,  9 
Gratt  (Va.)  323;  rf.  Herron  v.  Dates, 
120  U.S.  464. 

3.  Judgments  Entered  Too  Soon. — 
When  a  judgment  has  been  entered 
against  a  defendant  before  the  time  to 
appear,  plead,  etc.,  has  elapsed,  such 
judgment  has  been  held  to  be  void  and 
impeachable  collaterally  in  Johnson  v. 
Baker,  38  111.  98}  Sanders  v.  Ramis,  10 
Mo.  770;  Williams  v.  Boner,  26  Mo. 


601;,  France  v.  Evans,  90  Mo.  74;  Pal- 
mer v.  McMaster,  8  Mont.  186.  So 
where  the  judgment  was  entered  before 
the  return  day  of  the  writ.  Glover  v. 
Holman,  3  Heisk.  (Tenn.)  519.  Or  after 
a  continuance  of  the  case  without  notice 
to  the  defendant.  West  v.  Williamson, 
1  Swan  (Tenn.)  277.-  But  similar  judg- 
ments have  been  held  valid  and  unim- 
peachable collaterally  in  White  v.  Crow, 
no  U.  S.  183;  Jte 'Newman's  Est.,  75 
Cal.  213;  Stephenson  v.  Newcomb,  5 
Harr.  (Del.)  150;  Solomon  v.  Newell, 
67  Ga.  572;  McAlpine  v.  Sweetser,  76 
Ind.  78;  Ballinger  v.  Tarbell,  16  Iowa 
491;  Mitchell  v.  Aten,  37  Kan.  33;  s.  c, 
I  Am.  St.  Rep.  231;  Grand  Rapids 
Chair  Co.  v.  Runnels  (Mich.),  43  N.  W. 
Rep.  1006;  Woodward  v.  Baker.  10 
Oreg.  491;  McNeil  v.  Hallmark,  28 Tex. 
»57- 

4.  No  Issue  Joined. — Judgments  en- 
tered without  issue  joined  have  been 
held  to  be  nullities  in  Mississippi. 
Steele  v.  Palmer,  41  Miss.  28;  Arm- 
strong v.  Barton,  42  Miss.  506:  Porter- 
field  v.  Butler,  47  Miss.  165. 

A  decree  or  judgment  deciding  a  fact 
not  in  issue  will  be  treated  as  a  nullity 
in  a  collateral  proceeding.  Mundav  v. 
Vail,  5  Vr.  (34  N.  J.  L.)  418;  Spoors  v. 
Coen,  44  Ohio  St.  497;  Reynolds  v. 
Stockton,  43  N.  J.  Eq.  211. 

A  decree  granting  relief  not  prayed 
for  is  at  most  irregular,  and  not  liable  to 
a  collateral  attack.  McCrillis  v.  Harri- 
son Co.,  63  Iowa  592;  Chase  v.  Chris- 
tianson,  41  Cat.  253. 

5.  Judicial  Sales. — It  follows,  there- 
fore, that  a  sale  on  a  judgment  passes  a 
good  title  although  the  judgment  was 
subsequently  reversed,  provided  the 
court  had  jurisdiction  to  enter  it.  Gib- 
son v.  Lyon,  115  U.  S.  439;  Ponder  v. 
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their  former  decision  and  overrule  it  for  error,1  and  a  fortiori 
must  the  decision  of  such  appellate  court  be  unreviewable  in  the 
trial  court  on  a  retrial  of  the  case* 

(3)  Fraud. — It  is  a  general  rule  at  common  law  that  parties  and 
privies  to  a  judgment  may  not  impeach  it  collaterally  for  fraud,3 
though  it  seems  they  may  prove  fhat  the  judgment  is  being  fraudu- 
lently  used  for  a  different  purpose  than  that  intended,4  or  that  it 
is  based  upon  a  paper  fraudulently  obtained.6    This  rule  has, 


Moseley,  2  Fla.  207;  Feaster  v.  Flem- 
ing, 56  III.  457;  Allman  v.  Taylor,  101 
111.  185;  <■/.  Sharp  v.  Elliott,  70  Tex. 
666;  Kramer  v.  Wellendorf  (Pa.),  20 
Weekly  Notes  331;  s.  c,  10  Atl.  Rep. 
892;  Kramer  v.  Wellendorf,  129  Pa.  St. 
547.  But  where  the  purchaser  at  the 
sale  was  a  party  to  the  judgment,  or  an 
attorney  in  the  cas.e,  and  he  has  not 
transferred  his  title  to  an  innocent  third 
party  prior  to  such  reversal,  it  has  been 
held  that  his  title  may  be  impeached  if 
the  judgment  is  reversed.  Galpin  v. 
Page,  18  Wall.  (U.  S.)  350;  rev.  s.  c,  1 
Sawy.  (U.  S.)  309;  Reynolds  v.  Harris, 
14  Cal.  680;  Mcjilton  v.  Love,  13  Hi. 
486;  Gott  v.  Powell,  41  Mo.  416;  Wil- 
son v.  Caldwell,  1  Cow.  (N.  Y.)  644. 

When  in  a  foreclosure  proceeding  a 
judgment  was  entered,  and  there  was 
an  omission  of  words  usual  to  a  judg- 
ment of  foreclosure,  but  it  was  apparent 
that  a  foreclosurfe  was  intended  by  the 
judgment,  and  a  special  execution  was 
pioperly  directed,  a  sale  under  such 
special  execution  will  be  upheld.  Mc- 
Donald v.  Frost  (Mo.),  12  S.  W.  Rep. 
363- 

1.  Decisions  of  the  Appellate  Court. — 

The  decision  of  the  Supreme  Court  of 
the  United  States  upon  an  appeal  in 
any  given  case  cannot  be  re-examined  by 
that  court  in  a  subsequent  appeal  in  the 
same  suit.  Supervisors  v.  Kennicott, 
94  U.  S.  498;  citing  many  prior  cases  to 
the  same  effect. 

The  same  rule  applies  to  decisions  of 
the  courts  of  last  resort  in  the  respect- 
ive states.  Roundtree  v.  Turner,  36 
Ala.  555;  Lucas  v.  San  Francisco,  28 
Cal.  591;  Hawley  v.  Smith,  4;  Ind.  183; 
Dodge  v.  Gay  lord,  53  Ind.  365;  Braden 
v.  Graves,  85  Ind.  92;  Goodnow  v.  Litch- 
field. 63-  Iowa  275;  Chotcau  v.  Gibson, 

76  Mo.  38;  New  York  Life  Ins.  Co.  v. 
Clemmitt,  77  Va.  366;  Miller  v.  Cook, 

77  Va.  806;  Camden  v.  Yerninger,  7 
W.  Ya.  528;  Hungerford  v.  Cushing,  8 
Wis.  324. 

3.  Where  an  appellate  court,  in  its 
opinion  in  an  action  for  negligence,4 
states  the  facts  of  the  case  and  decides 
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that  those  facts  either  do  or  do  not  con  - 
ititute  negligence,  the  court  below,  on 
a  retrial  of  the  case,  is  bound  by  that 
decision  if  the  facts  proved  are  the 
same.  Landreth  v.  American  Steam- 
ship Co.  17  Phila.  (Pa.)  231.  See  the 
reports  of  this  case  in  the  supreme 
court.  American  Steamship  Co.  v. 
Landreth,  102  Pa.  St.  131  and  108  Pa. 
St.  264. 

The  decision  of  such  a  court  of  last 
resort  cannot  be  assailed  in  a  lower 
court  on  account  of  errors  or  defects 
which  do  not  render  it  void  on  its  face. 
Donnell  v.  Hamilton,  77  Ala.  610;  Stur- 
gis  v.  Rogers.  26  Ind.  1. 

3.  Fraud — Parties  or  privies  to  a. 
judgment  may  not  impeach  it  collater- 
ally for  fraud.  Weiss  v.  Guerineau, 
109  Ind.  438;  Mason  v.  Messenger,  17 
Iowa  261;  Granger  v.  Clark,  22  Me. 
128;  Davis  v.  Davis,  61  Me.  395;  Boston- 
&  Worcester  R.  v.  Sparhawk,  1  Allen. 
(Mass.)  448;  Greene  v.  Greene,  2  Gray 
(Mass.)  361;  State  v.  Roland,  23  Mo. 
94;  Demerit  v.  Lyford,  27  N.  H.  541; 
Osborne  v.  Moss,  7  Johns.  (N.  Y.)  161; 
s.  c,  5  Am.  Dec.  252;  Jackson  v.  Law- 
ton,  10  Johns.  (N.  Y.)  23;  Otterson  r. 
Middleton,  102  Pa.  St.  78;  Kelley  t>„ 
Mize,  3  Sneed  (Tenn.)  59;  Murchison 
v.  White,  54  Tex.  78;  Mussey  v.  White,. 
58  Vt.  45. 

Unless,  perhaps,  when  the  fraud  ap- 
pear in  the  record  itself.  Carpentier  t>. 
City  of  Oakland,  30  Cal.  439;  Mason  v. 
Messenger.  17  Iowa  261,  274. 

But  when  such  an  impeachment  Was. 
permitted  by  a  trial  court  and  no  objec- 
tion made,  the  appellate  refused  to  re- 
verse for  that  irregularity.  Glover  r. 
Flowers  (N.  Car.),  7  S.  E.  Rep.  579. 

4.  It  would  seem  that  evidence  that  a 
judgment  given  for  one  purpose  has 
been  fraudulently  used  for  another  and 
different  purpose  is  admissible,  as  it 
does  not  impeach  the  judgment,  but  on 
the  contrary  admits  its  validity.  Starks* 
Appeal,  128  Pa.  St.  545. 

6.  However,  in  an  action  of  ejectment 
by  the  heirs  of  A,  in  which  defendants, 
claimed  title  by  deed  from  A,  and  a  sub- 
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however,  been  held,  inapplicable  where  no  appeal  lies  from  the  * 
judgment.1  It  does  not  seem  to  be  strictly  followed  in  Illinois^ 
while  it  has  been  rejected  in  the  States  which  practice  under  the 
Code  Procedure,  the  fraud  being  there  held  admissible  in  evidence  as 
an  equitable  defence,8  in  accordance  with  the  right  long  since 
exercised  by  courts  of  equity  to  set  aside  judgments  fraudulently 
procured.4  An  action  for  damages  for  fraudulently  procuring  a 
judgment  does  not  lie  while  the  judgment  remains  of  record  as  a 

Equit.  Jurisprudence,  vol.  2,  y  919. 
See  code  of  California  (Deering),  vol. 
3,  §  1916.  Such  a  defence  has  been  held 
admissible  in  Cavanaugh  7'.  Smith,  4s 


sequent  decree  in  a  partition  suit  begun 
by  the  other  co-owners  against  A, 
in  which  the  land  was  decreed  to  the  de- 
fendants in  right  of  A,  the  plaintiffs 
were  allowed  to  prove  that  the  deed 
from  A  had  been  obtained  by  actual 
fraud,  and  that  the  subsequent  decree 
was  based  upon  that  deed,  upon  which 
being  proved  plaintiffs  recovered.  Jack- 
ton  v.  Summerville,  13  Pa.  St.  359. 

But  where  a  judgment,  fair  and  regu- 
lar upon  its  face,  has  been  entered  by 
agreement,  such  judgment  may  not  be 
collaterally  attacked  on  the  ground  that 
the  agreement  upon  which  it  was 
entered  was  corrupt  and  unlawful. 
Mannix  v.  State,  115  Ind.  245;  Mayor 
etc.  of  New  York  v.  Brady,  115  N.  Y. 
599:  President  etc.  of  the  Bank  of 
Wooster  v.  Stevens,  1  Ohio  St.  233. 

1.  It  6eems  that  where  no  appeal  lies 
from  the  judgment  of  an  inferior  court, 
such  judgment  may  be  impeached  col- 
laterally for  fraud,  for  relationship  of 
justice,  etc.  Gurnsey  v.  Edwards,  26 
N.  H.  224;  Sanborn  v.  Fellows,  22  N. 
H.  473;  Cook  v.  Darling,  18  Pick. 
(Mass.)  393;  Newcomb's  Exrs.  v.  New- 
comb,  13  Bush  (Ky.)  544. 

2.  Role  In  Illinois. — It  seems  that  a 
judgment  may  be  collateral!  v  impeached 
for  fraud  in  Illinois,  provided  that  the 
proof  of  fraud  is  strong  enough.  Field 
v.  Flanders,  40  III.  470;  Carr  v.  Miner, 
42  III.  179. 

3.  Fraud  In  Code  States. — In  an  action 
on  a  judgment  brought  in  a  state  prac- 
ticed under  the  code  procedure,  fraud 
in  the  recovery  of  the  judgment  may  be 
set  up  as  an  equitable  defence.  Says 
Mr.  Pomeroy:  "When  a  judgment 
fraudulently  recovered  in  one  court  is 
sued  upon  in  another  court,  whether  the 
fraud  can  there  be  set  up  to  defeat  its 
enforcement  has  been  questioned.  ( Kerr 
on  Fraud  and  Mistake,  p.  294.)  There 
can  be  no  doubt,  however,  that  under 
these  circumstances,  wherever  the  re- 
formed procedure  prevails,  the  fraud 
may  be  set  up  by  way  of  equitable  de- 
fence, especially  if  the  affirmative  relief 
of  cancellation  is  sought."   Pomeroy 's 


Ind.  380;  Hogg  v.  Link,  90  Ind.  346; 
Rogers  v.  GivTn,  31  Iowa  58;  Shoe- 
maker v .  Brown,  10  Kan.  383;  Edgell  v. 
Sigerson,  20  Mo.  494;  Dobson  v.  Pearcet 
12  N.  Y.  156;  Mandcville  v.  Reynolds 

68  N.  Y.  543;  Mayor  etc.  of  New  York 
v.  Brady,  115  N.  Y.  599.  It  has,  how- 
ever, been  held  that  the  answer  must 
show  sufficient  reasons  for  not  apply- 
ing to  the  court  that  rendered  the  judg- 
ment to  set  it  aside.  Peel'v.  January, 
35  Ark.  331,  342.  And  it  has  been 
held  not  competent  to  collaterally  at- 
tack  a  judgment  on  the  ground  of  fraud 
in  its  procurement,  when  it  is  offered  in 
another  action  as  an  instrument  of  evi- 
dence only.  Smith  v.  Smith,  22  Iowa 
516. 

Partners. — In  an  action  on  a  judg- 
ment against  three  partners,  two  part- 
ners were  allowed  to  prove  that  part  of 
the  sum  for  which  judgment  had  been 
entered  had  been  paid  by  the  third  part- 
ner prior  to  the  recovery  of  the  judg- 
ment, that  of  this  they,  the  two  partners, 
were  ignorant,  and  that  their  copartner 
conspired  with  the  plaintiff  to  conceal 
that  payment,  so  that  his  copartners 
would  suffer  a  judgment  for  the  full 
amount  claimed.  Spencer  v.  Vigneaux, 
20  Cal.  442.  Compare  Amador  Canal 
and  Mining  Co.  v.  Mitchell,  59  Cal, 
168.  Contra  are  Engstrom  v.  Sher- 
burne, 137  Mass.  153;  State  v.  Holmes, 

69  Ind.  577. 

4.  Equity  Powers. — "  The  power  and 
right  of  courts  of  equity  to  set  aside 
judgments  procured  by  fraud  have  been 
exercised  for  many  years.  Once,  in- 
deed, the  right  was  doubted,  but  it  has 
long  since  been  unquestioned.  This 
power. has  been  often  exercised  by  the 
courts  of  this  State."  Elliott,  J.,  in 
Nealis  v.  Dicks,  72  Ind.  374,  Mr.  Bige- 
low  calls  this  a  collateral  impeachment 
of  the  judgment,  saying:  "It  is  well  es- 
tablished law  that  a  judgment  may  be 
set  aside  or  impeached  collaterally  dur- 
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valid  judgment,1  but  it  has  been  disputed  whether  money  made 
by  execution  on  a  fraudulent  judgment  could  be  recovered  back 
without  first  avoiding  the  judgment.* 

(4)  Disability  of  Defendant? — While  the  decisions  are  not  quite 
uniform,  the  decided  weight  of  authority  is  to  the  effect  that  a 
judgment  may  not  be  collaterally  impeached  on  the  ground  of 
the  defendant's  minority,4  coverture,6  insanity*  death  before 
rendition  of  judgment,* 


'  ing  the  term,  or  afterwards,  for  fraud." 
Bigelow  on  Fraud,  p.  86,  §  2.  Without 
criticizing  this  language,  the  writer  sug- 
gests that  the  division  of  the  subject  is 
to  be  treated  in  this  article  under  the 
head  of  Direct  Impeachment  of  Judg- 
ments, supra. 

The  judgment  of  a  court  of  compe- 
tent jurisdiction  may  be  set  aside  by  a 
decree  in  chancery  for  fraud,  accident 
or  mistake,  or  the  acts  of  the  adverse 
party  unmixed  with  the  negligence  or 
fault  of  the  complainant.  Code  of 
Georgia,  1883,  $  3595,  p.  916. 

1.  Action  for  Damages. — Since  a  judg- 
ment cannot  be  collaterally  impeached 
by  a  party  thereto  for  fraud,  such  party 
cannot  maintain  an  action  for  damages 
for  fraudulently  procuring  said  judg- 
ment or  issuing  execution  thereon  while 
it  remains  valid  of  record.  Huffer  v. 
Allen,  L.  R.,  2  Exch.  15;  Castrique  v. 
Behrens,  30  L.  J.,  Q.  B.  163;  s.  c,  3  El. 
&  El.  709  (107  E.  C.  L.);  Engstrom  v. 
Sherburne,  137  Mass.  153;  Dunlap  v. 
Glidden,  31  Me.  435;  Smith  v.  Abbott, 
40  Me.  442,  Lvford  v.  Demeritt,  32  ti. 
H.  234;  Hillsborough  v.  Nichols,  46  N. 
11.  379;  Nicholson  v.  Nicholson.  113 
Ind.  131;  Peck  v.  Woodbridge,  3  Day 
(Conn.)  30;  Kimball  v.  Newport,  47  Vt. 

Stackhouse  v.  Keiger,  25  Weekly 
Notes  (Pa.)  436. 

2.  Recovery  Back  of  Honey  Hade  on 
Fraudulent  Judgment. — It  has,  however, 
been  held  that  if  execution  has  been  had 
upon  the  judgment  and  the  money 
made,  such  money  may  be  recovered 
back  in  an  action  therefor  without  first 
avoiding  the  fraudulent  judgment.  West 
v.  Kerby,  4  J.  J.  Marsh.  (Ky.)  56;  Ellis 
v.  Kelly,  8  Bush  (Ky.)  621;  contra, 
Homer  v.  Fish,  1  Pick.  (18  Mass.)  435; 
s.  c,  11  Am.  Dec.  218. 

3.  Disability  of  Defendant. — For  a 
discussion  upon  the  question  whether 
contracts  by  persons  under  disabilities 
are  void  or  voidable,  see  the  various 
titles,  as  Infants,  vol.  10,  p.  613;  In- 
sanity, vol.  1 1,  p.  105:  Intoxication 

,  as  a  Defence  to  Contracts,  vol. 
u>  P-  773>  and  Married  Women. 
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Where  judgments  have  been  entered 
against  defendants  over  whom  the  court 
has  jurisdiction,  the  right  to  collaterally 
impeach  such  judgment  on  the  ground 
of  defendant's  disability  has  been  de- 
nied in  the  following  instances: 

4.  Minority. — A  judgment  may  not 
be  collaterally  impeached  on.  ground 
of  minority  of  defendants.  Colt  v. 
Colt,  111  U.S.  566,  aff.  s.  c,  19  Blatchf. 
(U.  S.)  399;  N.  Y.  Life  Ins.  Co.  v. 
Bangs,  13  Otto  (U.  S,)  435;  Preston  v. 
Dunn,  25  Ala.  507,  513;  Gronfier  v. 
Puymiral,  19  Cal.  629;  Johnson  v. 
Wright,  27  Ga.  555;  Shannan  v.  Mor- 
ton, 31  Ga.  34;  Millard  v.  Marmon,  1 16 
III.  649;  Hemmer  v.  Wolfer,  124  III. 
435;  Bustard  v.  Gates,  4  Dana  (Ky.) 
429;  Robb  v.  Irwin,  15  Ohio  689;  Mor- 
gan r.  Burnet,  18  Ohio  535;  McCrosky 
v.  Parks,  13  S.  Car.  90.  Contra  In  Penn- 
sylvania. Etter  v.  Curtis,  7  W.  &  S. 
(Pa.)  170. 

6.  Coverture. — A  judgment  may  not 
be  collaterally  impeached  on  ground 
that  defendant  is  a  married  woman. 
Barrell f.Tilton,  119U.S.  637;  Baldwin 
v.  Kimmel,  16  Abb.  Prac.  (N.  Y.)  3C3; 
Callen  v.  Ellison.  13  Ohio  St.  446;  Mc- 
Curdy  v.  Baughman,  43  Ohio  St.  79; 
Howard  v.  North,  5  Tex.  290.  Contra, 
Spencer  v.  Parsons  (Ky  ),  13  S.  W. 
Rep.  72;  Swayne  v.  Lyon,  67  Pa.  St. 
436;  Hecker  v.  Haak.  88  Pa.  St.  338 
Hugus  v.  Dithridge  Glass  Co.,  96 
St.  160. 

But  in  Pennsylvania,  when  the  pro- 
ceeding is  in  rem,  as  on  a  mortgage  or 
mechanics'  lien,  the  judgment  cannot 
be  impeached  on  this  ground.  Hart- 
man  v.  Ogborn,  54  Pa  St.  120;  Schry- 
ock  v.  Buckman,  121  Pa.  St.  248. 

6.  Insanity. —  A  judgment  may  not 
be  collaterally  attacked  on  ground 
of  the  insanity  of  the  defendant.  Brit- 
tain  v.  Nuell,  99  N.  Car.  483;  Camp- 
bell v.  Kuhn,  45  Mich.  513.  See 
generally  Insanity,  vol.  11,  p.  127. 

T.  Death. — A  judgment  cannot  be 
collaterally  impeached  on  the  ground 
that  defendant  was  dead  at  the  time 
writ  issued  or  judgment  was  rendered. 
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or  bankruptcy.1 

(5)  Errors  and  Defects  in  Judgment  Record — a.  Superior  and 
Inferior  Courts  Distinguished. — There  has  long  been  a  distinction 
made  between  courts  of  general  jurisdiction  and  courts  of  limited 
jurisdiction,  or  courts  of  general  jurisdiction  exercising  special 
statutory  powers.  The  former  are  called  superior  courts;  the  lat- 
ter, inferior  courts.  In  consequence  of  this  distinction,  the  requi- 
sites of  a  judgment  record  and  the  right  to  impeach  it  in  a  col- 
lateral proceeding  are  frequently  made  to  depend  upon  the  char- 
acter of  the  court  which  exercised  jurisdiction.  This  distinction 
and  the  presumptions  as  to  jurisdiction  depending  thereon  have 
been  discussed  in  the  article  on  JURISDICTION.* 

b.  Records  of  Superior  Courts — Requisites  of  and  Impeachment 
of— When  the  jurisdiction  of  a  superior  court  depends  upon  facts 


Knott  v.  Taylor,  99  X.  Car.  511;  s.  c, 
6  S.  E.  Rep.  788;  Mitchell  v.  Schoon- 
ober,  16  Oreg.  21 1;  Warden  v.  Tainter, 
4  Watts  (Pa.)  270;  Yaple  v.  Titus,  41 
Pa.  St  195;  Murray  v.  Weigle,  118  Pa. 
St.  159;  g.  c,  1 1  Atl.  Rep.  781 ;  Mills  v. 
Alexander,  21  Tex.  154;  Thourenin  v. 
Rodrigues,  24  Tex.  468.  See  generally 
Death,  vol.  5,  p.  130  et  seq. 

Nor  that  a  person  now  deceased  was 
living  at  time  suit  was  brought  and 
should  have  been  made  a  party.  Mayer 
v.  Hoover,  81  Ga.  308. 

1.  Bankruptcy. — A  judgment  cannot 
be  collaterally  impeached  on  the  ground 
that  defendant  had  been  adjudicated  a 
bankrupt  prior  to  the  rendition  of  the 
judgment  Ludeling  v.  Chaffe,  40  La. 
An.  645. 

2.  Courts  of  General  and  Limited 
Jurisdiction  Distinguished. — This  sub- 
ject has  been  treated  at  length  in  the 
article  on  Jurisdiction,  par.  4,  infra. 
There  can  be  little  doubt  that  there  is  a 
growing  tendency  to  treat  all  courts  as 
superior  courts  except  when  exercising 
a  special  jurisdiction  not  in  accordance 
with  common  law  procedure. 

Orphans,  Probate  and  the  Like  Courts. 
— Thus  it  has  been  held  that  when  a 
court  of  limited  jurisdiction,  viz,  a  sur- 
rogate's court,  has  general  jurisdiction 
of  the  subject  matter  of 'the  controversy 
or  investigation,  to  wit,  the  probate  of  a 
will  and  granting  letters  testamentary, 
and  the  special  facts  giving  it  jurisdic- 
tion in  a  particular  case  are  averred, 
and  are  not  controverted,  though  all 
parties  had  notice,  the  fact  of  jurisdic  ■ 
tion  cannot  be  assailed  in  any  collateral 
proceeding.  Contra,  when  such  a 
court  has  not  general  jurisdiction  of 
the  subject  matter,  for  in  that  case  the 
facts  giving  jurisdiction  must  be  both 


averred  and  established.  Bumstead  v. 
Read,  31. Barb.  (N.  Y.)  661;  Acklen  v. 
Goodman,  77  Ala.  521. 

To  same  effect  is  Veach  v.  Rice, 
131  U.  S.  293,  as  to  the  courts  of  ordi- 
nary in  Georgia. 

Probate  or  orphans  courts  have  been 
expressly  held  to  be  superior  courts  in 
Fleming  v.  Johnson,  26  Ark.  421. 
Compare  Segee  v.  Thomas  (upon  pro- 
bate court  of  Okie),  3  Blatchf.  (U.  S. 
C.  C.)  11;  Robinson  v.  Fair  (upon 
probate  court  of  California),  128  U. 
S.53;  Hesst».  Cole,3  Zab.  (N.J.  L.)  116; 
Dequindre  v.  Williams,  31  Ind.  444, 
454- 

In  Pennsylvania,  the  probate  court 
is  by  statute  a  court  of  record,  and 
therefore  it  has  been  held  that  it  is  a 
superior  court,  and  its  jurisdiction  is 
presumed.  McPherson  v.  Cunliff,  11 
S.  &  R.  (Pa.)  432;  Franks  v.  Groff,  14 
S.  &  R.  (Pa.)  184;  Herron  v.  Dater,  120 
U.  S.  464. 

Justices  Courts. — J  ustices  courts  have 
been  held  to  be  superior  courts  in  Con- 
necticut, Mississippi,  Pennsylvania, 
Vermont  and  Texas.  See  in  addition 
to  the  cases  cited  in  the  article  on 
Jurisdiction,  infra,  Fox  v.  Hoyt,  12 
Conn.  491;  Stevens  v.  Mangum,  27 
Miss.  481;  Taggert  v.  Muse,  60  Miss. 
870;  Cumberland  Co.  v.  Boyd,  1 13  Pa. 
St.  52;  Williams  v.  Ball,  51  Tex.  603;  s. 
c,  36  Am.  Rep.  730;  Holmes  v.  Buck- 
ner,  67  Tex.  107;  Farr  v.  Ladd,  37  Vt. 
156. 

So  apparently  in  Kansas.  Mas  tin  v. 
Duncan,  19  Kan.  458;  s.  c,  17  Am.  L. 
Reg..  N.  S.  564. 

When  the  judgment  of  a  justice  has 
been  docketed  in  the  superior  court  (a 
court  of  general  jurisdiction)  it  can 
only  be  impeached  in  the  same  manner 
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not  appearing  in  the  record,  such  facts  will  be  presumed 
in  a  collateral  proceeding,1  and  this  presumption  may  not 
be  rebutted  by  evidence  dehors  the  record.2  This  pre- 
sumption may,  however,  be  rebutted  by  the  record,  and  is 
rebutted  if  the  record  shows  that  jurisdiction  in  personam* 


as  the  judgment  of  such  superior  court 
may  be.  Burke  v.  Elliott,  4  Ired.  L. 
(N.  Car.)  355;  Reid  v.  Spoon,  66  N. 
Car.  415;  Moore  v.  Edwards,  92  N. 
Car.  43;  Sachse  v.  Clingensmith,  97 
Mo.  406;  cf.  Mastin  v.  Duncan,  19  Kan. 
458;  s.  c,  17  Am.  L.  Reg.,  N.  S.  564. 

If  by  the  law  of  the  State  such  judg- 
ment is  there  to  be  treated  as  the  judg- 
ment of  the  court  of  general  jurisdiction, 
it  has  been  held  that  it  will  be  so  treated 
in  the  courts  of  other  States,  and  a 
declaration  upon  a  judgment  1'rom  such 
court  of  general  jurisdiction  is  sus- 
tained by  the  record  of  that  judgment 
in  said  court  as  transferred.  Rowley  v. 
Carron,  117  Pa.  St.  52.  See  infra. 
Judgments  of  Sister  States. 

1.  Superior  Courts— Presumptions. — 
When  the  jurisdiction  of  a  court  of 
general  jurisdiction  depends  upon  facts 
not  appearing  in  the  record,  they  will 
be  presumed  in  a  collateral  proceeding. 
Freeman  on  Judg.  (3rd  ed.),  $  132; 
Ex  parte  Cuddy,  9  Sup.  Ct.  Rep.  702; 
Weaver  v.  Brown,  87  Ala.  533;  Hahn 
v.  Kelly,  34  Cal.  391;  Mahoney  v.  Mid- 
dleton,  41  Cal.  51;  Cavanaugh  v.  Smith, 
84  Ind.  380;  Mickel  v.  Hicks,  19  Kan. 
578;  s.  c,  27  Am.  Rep.  161;  Treat  v. 
Maxwell  (Me.),  19  Atl.  Rep.  98;  Tag- 
gert  v.  Muse,  60  Miss.  870;  Reynolds  v. 
Stansbury,  20  Ohio  344;  McAnear  v. 
Epperson,  54  Tex.  220;  s.  c,  38  Am. 
Rep.  625;  Huntington  v.  Charlotte,  15 
Vt.  46;  Ferguson  v.  Teel,  82  Va.  690. 
These  decisions  result  from  the  princi- 
ple that  &  court  of  general  jurisdiction 
is  presumed  to  have  had  jurisdiction  in 
a  cause  where  it  exercised  jurisdiction 
until  the  contrary  appears,  which  prin- 
ciple is  discussed  in  the  article  on 
Jurisdiction,  par.  5,  §  (a),  infra. 

In  like  manner  it  will  be  presumed  in 
a  collateral  proceeding  that  the  judge 
who  presided  was  duly  appointed. 
State  v.  Murdock,  86  Ind.  124;  Little- 
ton v.  Smith,  119  Ind.  230.  Also  that 
the  judgment  was  rendered  in  the 
proper  county.  National  Tube  Works 
Co.  v.  Chamberlain,  5  Dak.  54. 

When,  however,  a  State  constitution 
requires  that  civil  suits  should  be  tried 
in  the  county  where  the  defendant  re- 
sides, and  a  judgment  is  entered  by- 


agreement  in  a  different  county,  judg- 
ment creditors  of  the  defendant  may  in 
a  collateral  proceeding  impeach  the 
judgment  on  that  ground.  Georgia  R. 
R.  &  Bank  Co.  v.  Harris,  5  Ga.  527. 
Compare  Stackhouse  v.  Zuntz,  36  La. 
An.  530. 

2.  'Rebuttal  of  Presumptions.  —  See 

also  cases  cited  in  preceding  and  follow- 
ing note. 

Upon  a  collateral  attack  it  is  not  per- 
missible to  show  that  the  debt  upon 
which  a  justice's  judgment  was  based 
was  merged  in  a  former  judgment  ren- 
dered in  the  justice's  court  of  another 
township.  Gregory  v.  Bou  vier,77Cal.  121. 

A  sheriff's  or  tax  deed  cannot  be  col- 
laterally impeached  on  the  ground  that 
the  claim  for  which  the  judgment  had 
been  entered  had  been  paid  before  the 
rendition  of  the  judgment.  Cadmus  v. 
Jackson,  52  Pa.  St.  295;  Jones  v.  Dris- 
kill,  94  Mo.  190;  Hawley  v.  Simons 
(111.),  14  N.  E.  Rep.  7;  McCartcr  v. 
Neil,  50  Ark.  188. 

The  record  is  conclusive  in  a  collat- 
eral proceeding  upon  the  question 
whether  the  judgment  did  or  did  not 
include  certain  items  of  account.  Gut- 
terman  v.  Schroeder,  40  Kan.  507. 

3.  Jurisdiction  in  Personam  Rebutted 
by  Record. — The  presumption  that  juris- 
diction over  the  person  had  been  ob- 
tained is  rebutted  if  the  record  shows 
that  the  jurisdiction  had  not  in  fact 
been  obtained.  Freeman  on  Judg.  (3rd 
ed.),  §  132;  Galpin  v.  Page,  18  Wall. 
(U.  S.)  350;  Warren  Mtg.  Co.  v. 
Etna  Ins.  Co.,  2  Paine  (U.  S.)  501; 
Clark  v.  Thompson,  47  111.  25;  s.  c,  95 
Am.  Dec.  457;  Swearengen  v.  Gulick, 
67  III.  208;  Dickison  v.  Dickison,  124 
111.  483;  Bannon  v.  People,  1  111.  App. 
496;  Cheatham  v.  Whitman,  86  Ky. 
614;  Clark  v.  Bryan,  16  Md.  171;  Pol- 
lard v.  Wegener,  13  Wis.  569. 

When  the  record  does  not  disclose 
any  service  of  summons,  but  a  person 
not  named  as  defendant  answers,  and 
judgment  is  afterwards  rendered  against 
another  person  not  named  in  the  com- 
plaint and  who  does  not  appear,  the 
judgment  will  be  held  void  in  a  collat- 
eral proceeding.  Ford  v.  Doyle,  37 
Col.  346. 


147m 


Digitized  by 


Google 


Collateral  Impeachment  of. 


JUDGMENTS. 


Domestic. 


or  in  rem1  had  not  in  fact  been  obtained.  The  record  of  a  superior 
court  is  conclusive  *  and  jurisdictional  facts  appearing  therein  may 
not  be  contradicted,3  and,  therefore,  if  the  record  shows  affirmatively 
the  facts  necessary  to  give  the  court  jurisdiction  in  personam,  parol 
evidence  is  inadmissible  to  controvert  those  facts,4  except  in  New 


Rrocess  in  rem  against  a  fictitious 
defendant  does  not  invalidate  the  judg- 
ment.   Baldwin  i>.  Morgan,  50  Cal. 

5*5- 

Process  against  one  not  made  a  party 
defendant  in  an  action,  though  duly 
served,  does  not  confer  jurisdiction  over 
such  person  to  authorize  a  judgment 
against  him  in  said  suit.  Moseley  v. 
Cocke,  7  Leigh  ( Va.)  224. 

Error  in  Christian  name  of  plaintiff 
01  of  a  defendant  not  served  is  not 
ground  for  collaterally  attacking  the 
judgment  McGaughey  r.  Woods,  106 
Ind.  380;  Hubbardston  Lumber  Co.  i>. 
Covert,  35  Mich.  254. 

Where  a  de  facto  corporation  insti- 
tutes a  suit  to  vest  title  to  real  estate  in 
it,  and  pending  the  suit  becomes  one  de 
jure,  the  decree  entered  in  conformity 
to  its  prayer  remains  firm  and  effectual 
until  annulled  by  a  direct  proceeding, 
and  is  not  open  to  collateral  attack. 
Keith  &  Perry  Coal  Co.  v.  Bingham,  97 
Mo.  196. 

"We  consider  the  true  rule  to  be  that 
legal  presumptions  do  not  come  to  the 
aid  of  the  record  except  as  to  acts  or 
facts  touching  which  the  record  is  si- 
lent. Where  the  record  is  silent  as  to 
what  was  done,  it  will  be  presumed 
that  what  ought  to  have  been  done  was 
not  only  done,  but  rightly  done;  but 
when  the  record  states  what  was  done,  it 
will  not  be  presumed  that  something  dif- 
ferent was  done.  If  the  record  merely 
shows  that  the  summons  was  served  on 
the  son  of  the  defendant,  it  will  not  be 
presumed  that  it  was  served  on  the  de- 
fendant. If  the  affidavit  of  the  printer 
shows  that  the  summons  was  published 
one  month,  it  will  not  be  presumed  that 
it  was  published  three."  Sanderson, 
J,  in  Hahn  v.  Kelly,  34  Cal.  391, 
W- 

8erriee  by  Publication. — Since  the 
decision  in  Pennoyer  v.  Neff,  95  U.  S. 
714.  aff.  s.  c,  3  Sawy.  (U.  S.)  274.  that 
the  words  "due  process  of  law "  as 
u«ed  in  the  fourteenth  amendment  to 
the  constitution  of  the  United  States, 
requires  a  personal  service  upon  or  an 
appearance  by  the  defendant  in  an  ac- 
tion, it  has  been  held  that  the  presump- 
tion that  such  court  had  jurisdiction  is 


rebutted  if  the  record  shows  that  the 
only  service  of  process  was  by  publica- 
tion. Belcher  v.  Chambers,  53  Cal. 
635;  McKinney  v.  Collins,  88  N.  Y.  216; 
Eliot  v.  McCormick,  144  Mass.  10. 

1.  Jurisdiction  In  Bern  Rebutted  by 
the  Record. — In  like  manner  the  pre- 
sumption as  to  jurisdiction  over  the 
subject  matter  of  the  action  may  be  re- 
butted by  the  record.  Hickey  v.  Stew- 
art, 3  How.  (U.  S.)  750;  Latham  r. 
Edgerton,  9  Cow.  (N.  Y.)  227. 

A  return  in  an  attachment  of  seizure 
of  land  "suppostd"  to  be  the  property 
of  the  debtor  is  valid  if  the  land  in  fact 
belonged  to  the  debtor.  Banister  v. 
Higginson,  15  Me.  73. 

3.  Conclusiveness  of  Record.— "It  is 
not  to  be  denied  that  a  court  of  su- 
perior jurisdiction  mav  so  make  a  rec- 
ord in  a  case  where,  in  fact,  it  has  no 
jurisdiction,  that  the  validity  of  its 
judgment  cannot  be  questicred  collat- 
erally. But  in  cases  of  collateral  at- 
tack the  legal  presumption  is  that  this 
will  never  be  done."  Frazer,  C.  J.. 
in  Dequindre  v.  Williams,  31  Ind.  444, 
455- 

3.  Contradiction  of  Record  —Jurisdic- 
tional facts,  therefore,  appearing  in  the 
record  may  not  be  contradicted.  See 
generally  Applegate  v.  Dowell,  i;, 
Oreg.  513;  Cumberland  Co.  v.  803  d, 
113  Pa.  St.  52;  Potter  v.  Merchants' 
Bank,  28  N.  V.  641;  Green  v.  Alston, 
1  Fost.  &  Fin.  12. 

A  judgment  may  not  be  collaterally 
attacked  on  the  ground  that  a  consent 
thereto  expressed  in  the  record  was  not 
in  fact  given.  Williams  v.  Simmons, 
79  Ga.  649.  Compare  Embrey  v.  Con- 
ner, 3  Comst.  (N.  Y.)  511. 

4.  Jurisdiction  In  Personam  Hay  Not 
be  Controverted. — When  the  record  oi 
a  domestic  judgment  in  a  court  of  su- 
perior jurisdiction  shows  affirmatively 
jurisdiction  in  personam  by  service  of 
process,  personally  or  at  defendant's 
lesidence,  within  the  territorial  limits 
of  the  court's  jurisdiction,  or  by  appear- 
ance, such  facts  cannot  be  controverted 
by  parol  evidence.  Freeman  on  Judg. 
(3rd  ed.),  y  131;  Robinson  v.  Fair, 
128  U.  S.  53;  Segee  v.  Thomas,  3 
Blatchf.  (U.S.)  11;  Walker  r.  Crow- 
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York}  and  further,  except  in  so  far  as  nonresidence  and  lack  of 
notice  may  be  proved  under  the  decision  of  the  United  States 
Supreme  Court  in  the  case  of  Pennoyer  v.  Neff.*  It  seems,  how- 
ever, that  parol  evidence  in  support  of  the  record  would  be  ad- 
missible.8 When  the  record  shows  an  appearance  by  attorney, 
the  authority  of  the  attorney  to  so  appear  may  not  be  collater- 
ally impeached  in  some  of  the  States,  while  the  courts  of  some 
others  have  held  that  it  may,  distinguishing  between  a  denial  of 
the  fact  of  an  appearance  and  a  denial  of  the  authority  to  appear.4 


kite,  40  Fed.  Rep.  133;  Denton  v.  Rod- 
dy, 34  Ark.  642;  Carpentier  v.  City  of 
Oakland,  30  Cal.  439;  Hahn  v.  Kelly, 
34  Cal.  391 ;  Sharp  v.  Lumley,  34  Cal. 
611;  Sharp  v.  Bunnings,  35  Cal.  528; 
Moore  v.  Martin,  38  Cal.  428;  Eite'l  v. 
Foote,  39  Cal.  439;  Reeve  v.  Kennedy, 
43  Cal.  643;  McCauley  v.  Fulton,  44 
■Cal.  355;  Bridgeport  Savings  Bank  v. 
Eldredge,  28  Conn.  556;  Coit  v.  Haven, 
30  Conn.  190;  Hurlbutt  v.  Thoma6,  55 
Conn.  181;  s.  c,  3  Am.  St.  Rep.  43; 
Bonsall  v.  Isett,  14  Iowa  309;  Aultman 
v.  McLean,  27  Iowa  129;  Scovil  v. 
Fisher,  77  Iowa  97;  Hannan  v.  Moore, 
112  Ind.  221;  Harris  v.  Lester,  80  111. 
;o8;  Koren  v.  Roemheld,  7  111.  App. 
46;  Thomas  v.  Ireland  (Ky.),  11  S.W. 
Rep.  653;  Granger  v.  Clark,  22  Me. 
128;  Willard  v.  Whitney,  49  Me.  235; 
Cook  *.  Darling,  18  Pick.  (Mass.)  393; 
State  v.  MacDonald,  24  Minn.  48; 
Hotchkiss  v.  Cutting,  14  Minn.  537; 
McDonald  v.  Leewright,  31  Mo.  29; 
Johnson  v.  Jones,  2  Neb.  126;  Selin  v. 
Snyder,  7  S.  &  R.  (Pa.)  166;  Kennedy 
v.  Wachsmuth,  12  S.  &  R.  (Pa.)  771; 
Levan  v.  Millholland,  1 14  Pa.  St.  49; 
Zyles  v.  Robinson,  1  Bail.  (S.  Car.) 
25;  Turner  v.  Malone,  24  S.  Car.  398; 
Murchison  v.  White,  54  Tex.  78;  Da- 
vi'i  v.  Robinson,  70  Tex.  395;  Heck  v. 
Martin  (Tex.),  13  S.  W.  Rep.  51;  Har- 
ris v.  McClanahan,  11  Lea  (Tenn.) 
181;  Farr  v.  Ladd,  37  Vt.  156;  East- 
man v.  Waterman.  26  Vt.  494. 

A  bill  in  equity  will  not  lie  for  the 
purpose  of  perpetually  enjoininga  judg- 
ment upon  the  ground  that  there  was  a 
false  return  as  to  service  of  process. 
Redress  must  be  sought  in  the  court 
which  gave  the  judgment  or  in  an  ac- 
tion against  the  officer  for  a  false  re- 
turn. Walker  v.  Robbins,  14  How. 
(U.  S.)  584;  Knox  Co.  v.  Harshman, 
133  U.  S.  1.52. 

Although  the  recitals  in  a  record  may 
not  be  contradicted  collaterally,  the  de- 
fendant may  contradict  them  in  a  direct 
proceeding  in  equity  brought  to  procure 


relief  against  such  judgment.  Crafts 
v.  Dexter,  8  Ala.  767. 

1.  New  York  Law.— In  New  Tork, 
however,  the  record  of  a  domestic  judg- 
ment in  a  court  of  superior  jurisdiction 
may  be  contradicted  because  inter  alia 
"it  is  difficult  to  find  any  solid  ground 
upon  which  to  rest  a  distinction  between 
domestic  judgments  and  judgments  of 
sister  States  in  regard  to  this  question." 
Ferguson  v.  Crawford,  70  N.  Y.  253; 
reversing  s.  c.  7  Hun  (N.  Y.)  25; 
Baldwin  v.  Kimmel,  16  Abb.  Prac.  (N. 
Y-)  353-  Compare  Johnson  v.  Wright, 
27  Ga".  55<;;  s.  c,  17  Am.  L.  Reg.,  N.  S. 
564. 

2.  Nonresidents.— In  the  case  of  Pen- 
noyer v.  Neff.  95  U.  S.  714,  it  was  de- 
cided that  the  words  "due  process  of 
law"  used  in  the  fourteenth  amendment 
to  the  constitution  of  the  United  States 
requires  a  personal  service  upon  or  an 
appearance  by  the  defendant  in  an  ac- 
tion. In  accordance  with  that  decision 
it  has  been  held  that  a  domestic  judg- 
ment may  be  collaterally  impeached  bv 
evidence  "that  at  the  time  the  suit  was 
brought  in  which  the  judgment  was  re- 
covered the  defendant  therein  was  a 
nonresident  of  the  State,  and  had  no 
notice  of  its  commencement  or  pen- 
dency. Needham  v.  Thayer,  147  Mass. 
536.  See  also  infra,  as  to  impeachment 
of  sister  State  judgments  on  this 
ground.  The  contrary  view  was  held 
in  cases  decided  without  reference  to 
the  fourteenth  amendment.  McCor- 
mick  v .  Fiske,  138  Mass.  379;  Cook  v. 
Darling,  18  Pick.  (Mass.)  393;  Granger 
v.  Clark,  22  Me.  128;  Coit  v.  Haven, 
31  Conn.  190. 

8.  Evidence  Supporting  Record  — 
Where  there  is  a  vagueness  in  a  record 
upon  the  question  of  the  appearance  of 
a  party  defendant,  parol  proof  of  the 
appearance  as  a  fact  is  competent;  such 
evidence  does  not  tend  to  vary  or  con  - 
tradict  the  record,  but  to  support  it 
Tallman  v.  Ely,  6  Wis.  244. 

4.  Appearance   by   Attorney.— The 
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In  some  case$  the  record  contains  recitals  of  jurisdictional  facts 
and  such  a  recital  is  conclusive  in  the  absence  of  any  record  evi- 
dence as  to  the  fact.1  When,  however,  the  recital  is  contradicted 
by  evidence  contained  in  the  record,  the  weight  of  authority  is 
to  the  effect  that  the  recital  controls,  being  a  judicial  finding,  in 
favor  of  which  it  must  be  presumed  if  necessary  that  the  court 

heard  other  evidence  sufficient  to  support  the  finding.* 

authority  of  an  attorney  to  appear  in  if  the  record  shows  that  the  court  had 

an  action  will  be  presumed  in  the  ab-  no  jurisdiction,  it  has  been  held  the 

sence  of  evidence  to  the  contrary.  Ar-  judgment  will  not  be  enforced.  Ketch- 

nold  v.  Nye,  23  Mich.  286;  Price  x>.  um  v.  Freeman,  24  Wis.  296.  Compare 

Ward,  1  Dutch.  (25  N.  J.  L.)  225.  Roberts  v.  McCamant,  20  Tex.  743. 

When  the- record  of  a  judgment  in  a  A  warrant  of  attorney  to  bring  the 
court  of  superior  jurisdiction  shows  an  suit  need  not  appear  in  the  record  of 
appearance  by  an  attorney  for  the  de-  the  court  of  another  State.    Rogers  v. 
I'endant,  such  judgment  may  not  be  col-  Burns,  27  Pa.  St.  525. 
laterally  impeached  on  the  ground  that  1.  Bacltali. — The  recital  prevails  if" 
such   appearance    was    unauthorized  the  original  process  is  lost.    Harris  v. 
because    the  defendant's   remedy  in  McCIanahan,  1 1  Lea  (Tenn.)  181.  Or 
such  a  case  is  solely  against  the  attor-  not  contained  in  the  record.  Richards 
ney.   Everett  v.    Warner    Bank,  58  v.  Skiff,  8  Ohio  St.  586. 
V  H.  340;   Dickinson  v.  Trenton,  2.  Recitala  Control  Record. — The  Mi- 
ll N.  J.  Eq.  63;  Cyphert  v.  McClune,  noil  authorities  have  been  considered 
22  Pa.  St.  195;  Abbott  &  Co.  v.  Dut-  at  length  by  Pillsbury.  J.,  who  comes 
ton.  44  Vt.  546;  Wandling  v.  Straw,  to  the  following  conclusions:  "The 
25  W.  Va.  692.    Compare  Russell  v.  rule  deducible  from  all  the  authorities 
Smyth,  9  M.  &  W.  810.  upon  this  point  appears  to  be  that 

And  this  is  so,  even  in  Netv  Tork;  where  there  is  no  special  finding  of  the 

the  case  of  Brown  v.  Nichols,  42  N.  court  the  presumption  of  jurisdiction 

Y.  26,  affirmed  7  Hun  (N.  Y.)  25,  hav-  must  be  consistent  with  the  record,  for 

ing  been  expressly  held  by  the  court  the  court  will  be  presumed  to  act  upon 

not  inconsistent  with  their  subsequent  and  acquire  jurisdiction  from  the  facts 

decision  in  Ferguson  v.  Crawford,  70  alone  as  they  appear  in  the  record,  and 

N.  Y.  253.  if  these  are  insufficient  to  confer  such 

The  authority  of  the  attorney  has  jurisdiction  the  presumption  will  be 

been  allowed  to  be  disputed  in  other  overcome  and  the  judgment  held  void, 

courts  of  very  respectable  character.  On  the  contrary,  where  the  court  ad- 

Carpentier  v.  City  of  Oakland,  30  Cal.  judges  that  it  has  jurisdiction  of  the 

439;  Anderson  v.  Hawke,  1 15  111.  33;  person,  it  is  not  enough  to  destroy  it 

Hess  v.  Cole,  3  Zab.  (N.  J.  L.)  116;  that  the  record  itself  is  insufficient  to 

Price  v.  Ward,  1  Dutch.  (25  N.  J.  I-.)  support  such  finding,  for  it  will  be 

225;  Parker  v.  Spencer,  61  Tex.  155.  presumed  that  the  court  heard  other 

See  Scovil  v.  Fisher,  77  Iowa  97.  evidence  not  necessary  to  be  preserved 

In  an  action  upon  a  domestic  judg-  in  the  record  or  that  it  acquired  juris- 

ment  for  costs,  entered  against  the  de-  diction  in  some  other  manner  than  that 

fendant  in  this  action  as  the  party  stated."    Bannon  v.  People,  1  Brad.w 

plaintiff  in  that  suit,  the  judgment  can-  (111.  App.)  496,  504,  and  cases  there 

not  be  impeached  by  proof  that  the  ac-  cited.     Barnett  v.  Wolf,  70  111.  76; 

tion  in  which  it  was  rendered  was  pro-  Seniebka  v.  Lowe,  74  111.  274;  Turner 

secuted  by  an  attorney  without  author-  v.  Jenkins,  79  111.  228;  Harris  v.  Lester, 

ity,  and  without  the  knowledge  of  the  80  111.  307;  Andrews  v.  Bernhardi,  87 

nondefendanr.    Finneran  v.  Leonard,  III.  365;  Mulvey  v.  Gibbons,  87  111. 

7  Allen    (Mass.)  54;    Hamilton    v.  367;  Hemmer  v.  Wolfe,  124  Illinois. 

Wright,  37  N.  Y.  502;  cf.  Town  of  St.  436. 

Albans  v.  Bush,  4  Vt.  58;  s.  c,  23  Am.  To  the  same  effect  are  Walker  v. 

Dec;  246.                                "  Crowkite,  40  Fed.  Rep.  133;  Vassault 

So  as  to  a  foreign  judgment.    Ward  v.  Austin,  36  Cal.  696;  Quivey  v.  Bak- 

v.  Barber,  1   E.  D.  Smith  (N.  Y.)  er,  37  Cal.  465;  Reily  t>.  Lancaster,  39. 


in  an  action  on  a  judgment  for  costs,    Stout  v.  Woods,  79  Ind.  108;  Shawhan. 
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There  are,  however,  a  few  decisions  to  the  contrary.1 

c.  Records  of  Inferior  Courts — Requisites  of  and  Impeachment 
of. — If  the  facts  necessary  to  give  jurisdiction  to  an  inferior  court 
do  not  appear  in  the  record,  the  judgment  will  be  held  void  in  a 
collateral  proceeding.*  The  jurisdictional  facts  not  averred  in 
tli  j  record  may  not  be  supplied  by  evidence  aliunde?  but  the 


t".  Loffer,  24  Iowa  217;  Hotchkiss  v. 
Cutting,  14  Minn.  537;  Rumfelt  O' 
Brien,  57  Mo.  569;  Dunham  v.  Wil- 
fong,  69  Mo.  355;  Callen  v.  Ellison,  13 
Ohio  St.  446;  Freeman  on  Judg.  (3rd 
ed.),  §  130. 

A  fortiori  must  this  be  so  when  the 
recital  is  made  by  statute  proof  of  the 
matters  thus  recited.  Branson  v.  Ca- 
ruthers,  49  Cal.  374. 

1.  Contra,  Records  Controlling  Re- 
citals.— A  general  finding  or  recital  in 
a  judgment  or  order  of  a  court  of  rec- 
ord of  due  service  of  process  or  notice 
is  limited  by  and  restricted  to  the  pro- 
cess or  notice,  if  any  there  be  actually 
found  in  the  record;  and  the  validity 
of  the  judgment  or  order  will  depend 
on  the  sufficiency  of  such  process  or 
notice  and  the  service  thereof.  Mickel 
v.  Hicks,  19  Kan.  578;  s.  c,  27  Am. 
Rep.  161;  Miller  v.  Ewine,  8  Sm.  il  M. 
(Miss.)  421;  Crow  v.  Meyersieck,  88 
Mo.  411. 

A  general  recital  that  defendants 
were  served  is  rebutted  if  the  record 
•of  the  service  shows  that  one  was  not. 
•Coan  v.  Clow,  83  Ind.  417. 

Where  a  judgment  recited  generally 
that  notice  had  been  served  upon  the 
•defendant,  and  the  record  showed  the 
service  to  have  been  by  publication,  it 
was  held  that  the  recital  would  be  taken 
to  mean  a  service  in  that  manner,  and 
the  judgment  would  be  construed  as  in 
rem  only ,  and  not  authorizing  the  issu  - 
ance  of  a  general  execution.  Mayfield 
v.  Bennett,  48  Iowa  194. 

2.  Inferior  Courts'  Record  Must  Show 
Jurisdiction. — To  make  the  record  of  a 
court  of  limited  jurisdiction  evidence 
per  se,  it  mus*.  .mow  on  its  face  affirma- 
tively all  the  essential  facts  necessary 
to  give  jurisdiction.  (See  the  article  on 
Jurisdiction,  par.  5,  §  (b)).  If  these 
facts  do  not  appear,  the  record  is  void, 
and  will  be  so  held  in  a  collateral  pro- 
ceeding. Mclntire  v.  Robinson,  81 
Me.  583;  Fahry  v.  Motu,  67  Md.  250; 
Post  v.  Harper,  61  Mich.  434;  Givin  v. 
McCarroIl,  1  Sm.  &  M.  (Miss.)  351; 
Steen  v.  Steen,  25  Miss.  513;  Mallctt 
v.  Uncle  Sam  G.  &  G.  Co.,  1  Nev.  188; 
Gallatian  v.  Cunningham,  8  Cow.  (N. 


Y.)  361 ;  Denning  v.  Corwin,  1 1  Wend. 
(N.  Y.)  647;  Simons  v.  De  Barr,  4 
Bosw.  (N.  Y.)  547;  Thompson  v. 
Multnomah  Co.,  2  Oreg.  34. 

The  record  must  show  not  only  juris- 
diction over  person  against  whom  a 
judgment  is  entered.  King  v.  Rand- 
lett,  33  Cal.  318.  See  Jolley  v.  Foltz, 
34  Cal.  321.  But  also  jurisdiction  over 
the  person  in  whose  favor  the  judgment 
is  entered.  Ex  parte  Nightingale,  12 
Fla.  272. 

S.  Evidence  Aliunde. — The  facts  neces- 
sary to  give  an  inferior  court  juris- 
diction must  appear  by  the  record. 
They  cannot  be  proved  by  evidence 
aliunde.  Anderson  v.  Binford,  2  Baxt. 
(58  Tenn.)  310;  Jones  v.  Ritter,  56  Ala. 
270. 

Service  on  or  voluntary  appearance 
by  defendant  can  only  be  shown  by  the 
original  papers  in  the  case  and  not  'by 
parol  evidence.  Barron  v.  Dent,  17  S. 
Car.  75. 

,  The  record  of  the  proceedings  in  an 
inferior  court  must  affirmatively  show 
that  the  suit  was  brought  in  the  proper 
township,  county  or  district.  Other- 
wise the  judgment  is  void  and  may  be 
impeached  by  a  party  or  privy  thereto 
in  a  collateral  proceeding;  such  fact 
cannot  be  proved  aliunde.  Lowe  v. 
Alexander,  15  Cal.  296;  Anderson  v. 
Binford,  2  Baxt.  (58  Tenn.)  310;  Cannon 
7'.  Wood,  3  Sneed  (Tenn.)  177.  So  as 
to  the  service  of  process  within  the 
proper  district  Allen  v.  Blunt,  1 
Blatchf.  (U.  S.)  480. 

In  a  proceeding  to  sell  a  decedent's 
real  estate  it  has  been  held  that  the  rec- 
ord must  show  that  the  court  ordering 
the  sale  had  granted  administration  of 
the  decedent's  estate,  and  if  it  does  not, 
the  judgment  may  be  collaterally  im- 
peached.   Dakin  v.  Hudson,  6  Cow. 

(N.  Y.)  221. 

The  record  in  a  proceeding  by  an  ad- 
ministrator against  the  heirs  to  sell 
real  estate  for  the  payment  of  debts 
must  show  notice  to  the  heirs.  If  it 
does  not,  and  such  record  is  offered  in' 
evidence  in  a  collateral  proceeding,  pa- 
rol evidence  is  inadmissible  to  supply 
the  omission.   Townsend  v.  Tollant,  33 
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facts  that  are  averred  axe+prima  facie  proved.1  The  judgment  of 
an  inferior  court  may  not  be  collaterally  impeached  for  merely 
technical  errors  or  defects  in  acquiring  jurisdiction,  appearing  on 
the  record,*  but  it  may  for  such  irregularities  or  omissions  appear- 
ing in  the  record  as  prove  a  failure  to  acquire  jurisdiction,*  or  a 


Cal.  46;  Babbitt  v.  Brush,  4  Ind.  335; 

Root  v.  McFerrin,  37  Miss.  17;  Ad- 
ams v.  Jeffries,  12  Ohio  253. 

The  same  rule  is  applicable  to  a  pro- 
ceeding for  a  decree  of  specific  per- 
formance of  a  parol  contract  by  a  de- 
cedent for  the  sale  of  land.  McKee  v. 
McKee,  14  Pa.  St.  231. 

And  in  statutory  proceedings  the  rec- 
ord must  show  that  all  the  parties  were 
given  notice.  Jackson  v.  Brown,  3 
Johns.  (N.  Y.)  459;  Whitlow  v.  Echols, 
78  Ala.  206. 

When  the  record  of  proceedings  by 
a  guardian  to  sell  real  estate  does  not 
show  that  the  guardian  had  taken  a 
statutory  oath  required  of  him,  it  seems 
such  fact  could  be  proved  by  evidence 
aliunde.  Cooper  v.  Sunderland,  3 
Clarke  (Iowa)  114. 

In  a  criminal  case,  however,  it  has 
been  held  that  the  defective  record  of 
the  justice  could  be  aided  and  made 
certain  by  the  statements  and  admis- 
sions of  record  contained  in  the  peti- 
tion for  a  writ  of  certiorari.  Kane  v. 
State,  70  Md.  546. 

When,  however,  a  statute  specifies 
what  must  be  shown  by  the  record  in 
an  inferior  court,  a  jurisdictional  fact 
not  required  to  so  appear  may  be  proved 
by  parol  evidence  aliunde.  Jolley  v. 
Foltz,  34  Cal.  321.  Compare  Van 
Deusen  v.  Sweet,  51  N.  Y.  378. 

1.  Facta  Averred  Axe  Proved. — The 
jurisdictional  facts  averred  in  the  rec- 
ord are  prima  facie  proved.  They 
need  not  be  further  averred,  and,  un- 
less controverted,  they  need  not  be  fur- 
ther proved.   Comstock  v.  Crawford, 

3  Wall.  (U.  S.)  396;  Morrow  v.  Weed, 

4  Iowa  77:  Kipp  v.  Fullerton,  4  Minn. 
473;  Betts  v.  Bagley,  12  Pick.  (Mass.) 
572;  Jenks  v.  Stebbins,  11  Johns.  (N. 
Y.)  224;  Barber  v.  Winslow,  12  Wend. 
(N.  Y.)  102;  Roosevelt  v.  Kellogg,  20 
Johns.  (N.  Y.)  208;  Robbins  v.  Bridge- 
water,  6  N.  H.  524. 

a.  Technical  Defects. — An  allegation 
of  defect  in  service  of  process  will  •  not 
be  considered  in  a  collateral  proceeding. 
Hale  v.  McComas,  59  Tex.  484;  Hume 
t'.Conduitt.76Ind.  59S;  Hollingsworth 
p.  State,  111  Ind.  289;  Hendrick  v. 
H'hittemore,  to?  Mass.  23;  Tarbox  v. 
Hays.  6  Watts  (Pa.)  39s- 
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When  jurisdiction  has  been  acquired 
by  an  attachment  of  property,  technical 
defects  in  the  petition  for  the  attach- 
ment, irregularities  in  the  proceedings 
for  giving  personal  notice,  may  not  be 
set  up  in  a  collateral  proceeding  as 
avoiding  the  judgment.  Gilman  v. 
Thompson,  11  Vt.  643;  Skinner  v. 
Moore,  2  Dev.  &  B.  (N.Car.  L.)  138; 
Paul  v.  Smith,  82  Ky.  451.  See  also 
the  cases  under  the  head  of  III 
(b),  in  this  article:  Collateral  Im- 
peachment of  Domestic  Judgments  for 
Errors  and  Irregularities. 

S.  Errors  Affecting  Jurisdiction. — The 
return  of  service  is  a  part  of  the  record, 
and  the  judgment  is  void  and  may  be 
attacked  collaterally  if  it  appear  there- 
from that  the  return  was  not  made  by 
the  proper  officer.  Rowley  v.  How- 
ard, 23  Cal.  401;  Prickett  v.  Clerk,  13 
Oreg.  415;  Reynolds  v.  Orvis,  7  Cow. 
(N.  Y.)  269. 

Or  in  a  manner  which  has  been  con- 
strued not  to  be  authorized  by  law. 
Pardon  v.  Dwire,  23  111.  572.  Com- 
pare Hume  v.  Conduitt,  76  Ind.  $98. 

When  record  shows  a  sale  without  giv- 
ing a  notice  required  by  statute,  that  is 
not  an  irregularity,  but  proves  a  failure 
of  jurisdiction  to  order  the  sale,  and  the 
sale  passes  no  title.  Borden  v.  Smith, 
3  Dev.  &  B.  L.  (N.  Car.)  34;  Valle  v. 
Fleming,  19  Mo.  454. 

Foreign  Attachment. — In  a  proceed- 
ing by  foreign  attachment  or  trustee 
process,  the  jurisdiction  oCthe  court  de 
pends  upon  the  existence  within  th- 
State  of  a  subject  matter  on  which  ii- 
jurisdiction  may  be  exercised.  Arid  h 
it  appear  from  the  record,  or  it  would 
seem  from  evidence  aliunde,  that  the 
trustee  or  garnishee  has  no  property  of 
the  defendants  in  his  hands,  a  judgment 
against  the  defendant  is  void,  and  will 
be  so  held  in  a  subsequent  action 
thereon.  Carleton  v.  Washington  Ins. 
Co.,  35  N.  H.  162;  Granger  v.  Clark, 
22  Me.  128;  Penobscot  R.  Co.  v. 
Weeks,  52  Me.  456;  Bruce  *.  Cloutman, 
45  N.  H.  37;  Evans  v.  Instine,  7  Ohio 
274;  Noble  v.  Thompson  Oil  Co.,  7-) 
Pa.  St.  354;  Repine  v.  McPherson,  2 
Kan.  340. 

Surety  of  Guardian. — Where  a  pro- 
bate court  discharges  a  surety  on  a 


Digitized  by 


Collateral  Impeachment  of. 


JUDGMENTS. 


Domestic 


loss  of  jurisdiction  when  once  acquired,1  or  if  it  appear  that  the 
subject  matter  is  not  within  the  jurisdiction  of  the  court.* 

When  service  of  process  is  made  by  publication,  the  judgment 
may  be  collaterally  impeached  for  insufficiency  of  the  affidavit 
to  obtain  such  service,  unless  the  court  that  entered  the  judgment 
had  found  the  affidavit  to  be  sufficient.3  •  The  record  must  con- 
tain  the  order  for  such  service  and  proof  of  compliance  there- 
with.4 Irregularities  in  the  return  of  the  service  by  publication 
are  not  a  ground  for  collaterally  impeaching  the  judgment,6  and 
recitals  that  the  service  by  publication  was  duly  made  will  dis- 
pense with  the  affidavit  and  even  with  the  return  of  service.6 

guardian's  bond,  before  any  account  is  impeachable  collaterally.    Dowell  v. 

filed,  and  accepts  a  new  bond,  such  dis-  Lahr,  97  Ind.  146. 

charge  is  no  bar  to  an  action  in  the  law  4.  '"The  order  of  the  court,  which  is 

courts  by  the  ward  on  arriving  at  full  the  sole  authority  for  the  publication, 

age,  against  said  surety  for  moneys  em-  and  which  by  statute  must  prescribe 

bezzled  by  the  guardian  prior  to  said  the  period  and  designate  the  paper  in 

discharge,  and  the  date  and  amount  of  which  the  publication  is  to  be  made, 

the  embezzlement  may  be  proved  by  should  appear  in  the  record  with  proof 

parol.    Eichelberger  v.  Gross,  42  Ohio  of  compliance  with  its  directions,  unless 

St.  549.  its  absence  is  supplied  by  proper  aver- 

1.  Loss  of  Jurisdiction. — In  like  man-  ment."  Field,  J.,  in  Galpin  v.  Page, 
ner  when  the  record  shows  that  juris-  18  Wall.  (U.S.)  350,  reversing- 1  Sawy. 
diction  had  been  acquired,  but  subse-  (U.  S.)  309.-  See  Galpin  v.  Page.  3 
quently  lost,  the  judgment  is  void.  Sawy.  (U.  S.)  93;  Gray  v.  Lanimore, 
Crandall  v.  Bacon.  20  Wis.  639.  2  Abb.  (U.  S.)  542.   These  cases  over- 

2.  Jurisdiction  of  Subject  Hatter. —  rule  the  case  of'  llahn  v.  Kelly.  34  Cal. 
The  judgment  of  a  justice  of  the  peace  391 ;  s.c.  94  Am.  Dec.  742;  and  they  are 
for  a  sum  in  excess  of  his  jurisdiction  is  followed  by  People  v.  Greene,  74  Cal. 
void  and  impeachable  collaterally.  400:  Palmer  v.  McMaster,  8  Mont.  186. 
Jones  v.  Jones,  3  Dev.  (N.  Car.)  360.  6.  Irregularities. — Failure  of  order  or- 
See  the  article  on  Jurisdiction,  par.  6.  citation  to  state  that  paper  is  a  news- 

The  judgment  of  a  court  of  common  paper  is  but  an  irregularity.    Oswald  v. 

pleas  on  appeal  from  a  justice  of  the  Kampmann.  34  Fed.  Rep.  36. 
peace  for  a  sum  in  excess  of  the  justice's      Irregularities  in  the  officer's  return  of 

jurisdiction  is  erroneous,  but  the  judg-  service  are  not  sufficient  to  impeach  the 

ment  is  not  void  or  impeachable  collat-  judgment,  as  failure  to  state  the  days  of- 

erally.    Moore  v.  Martin,  38  Cal.  428;  publication.    The  court's  finding*  that 

Hinds  v.  Willis,  13  S.  &  R.  (Pa.)  213.  that  the  service  was  sufficient  may  not 

3.  Service  by  Publication. — An  affi-  be  collaterally  impeached.  Oswald  v. 
davit  for  an  order  for  service  by  publi-  Kampmann,  34  Fed.  Rep.  36;  Re  New- 
cation  must  show  a  cause  of  action  man's  Est.,  75  Cal.  213;  Williams  v. 
against  the  defendant.  If  it  presents  Moorehead,  33  Kan.  609;  Blaisdell  v.. 
some  evidence  an  order  of  publication  Pray,  68  Me.  269,  273.  But  see  People 
will  not  be  impeached  though  the  court  v.  Greene,  74  Cal.  400;  Hyde  v.  Red- 
be  of  opinion  the  evidence  was  insuffi-  ding,  74  Cal.  493;  Haywood  v.  Collins,, 
cient.    Forbes  v.  Hydes,  31  Cal.  342;  60  III.  328. 

Dowell  v.  Lahr,  97  Ind.  146;  Palmer      6.  Recitals. — If  the  record  recites 

v.  McMaster,  8  Mont.  186;  Little  v.  that  service  by  publication  was  duly 

Currie,  5  Nev.  90.  made,  the  fact  that  an  affidavit,  neces- 

So  as  to  irregularities  in  not  entitling  sary  prior  to  such  service,  is  not  found 

the  affidavit.    Harris  v.  Lester,  80  111.  in  papers  is  immaterial.  Longi>.  Bren- 

307.  neman,  59  Tex.  210;  Newcomb  r.  New- 

The  affidavit  must  make  it  appear  comb,  13  Bush  (Ky.)  545.  Compare- 

affirmatively  that  defendant  is  out  of  Palmer  v.  McMaster,  8  Mont.  186. 
the  limits  of  the  State.    Parish  v  Par-       When  the  record  contains  an  order 

ish,  32  Ga.  653;    Little  .  v.  Currie,  5  to  advertise,  and  recitals  that  advertise- 

Nev.  90.  ment  was  made  according  to  law,  thc- 

A  finding  that  it  does  so  appear  is  not  record  cannot  be  impeached  collater- 
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jurisdictional  facts  alleged  in  the  record  of  an  inferior  court 
may  be  controverted,1  unless  the  fact  was  expressly  found  by 
the  court  below  or  admitted.8  It  is  difficult  to  say  what  is  a 
jurisdictional  fact,3  but  the  finding  of,  a  court  of  a  jurisdictional 
fact  must  not  be  confused  with  a  finding  as  a  matter  of  law  that 
it  has  jurisdiction  when  it  has  not.4  Thus  an  admission  of  a  will 
to  probate  may  not  be  collaterally  impeached  on  ground  that  the 
will  was  not  duly  proved  or  that  decedent  resided  elsewhere  and 
left  no  assets  within  the  jurisdiction  of  the  court  granting  ad- 
ministration,5 but  it  may  be  so  impeached  by  proof  that  decedent 


ally  because  it  does  not  contain  a  re- 
turn as  to  such  advertisement,  or  for  de- 
lects in  said  returns.  Cooper  v.  Su- 
derland,  3  Iowa  114;  Fowler  v.  White- 
man.  2  Ohio  St.  270;  Lawler  v.  White, 
27  Tex.  250;  Treadway  t\  Eastburn,  57 
Tex.  209.  Such  recitals  may  be  im- 
peached collaterally  in  New  fork. 
Adams  r.  Saratoga  &  W.  R.  Co.,  10 
N.  Y.  32S;  Sibley  v.  Waffle,  16  N.  Y. 
1  So. 

L  Contradiction  of  Record. — Jurisdic- 
tional facts  alleged  in  the  record  of  a 
judgment  of  a  court  of  inferior  jurisdic- 
tion may  be  controverted.  First  Nat. 
Bank  of  New  Haven  v.  Balcom,  35 
Conn.  351:  Culver'*  Appeal,  48  Conn. 
165;  Cooper  v.  Sunderland,  3  Iowa  114; 
Salladay  v.  Bainhill,  29  Iowa  555; 
Mastin  v.  Duncan,  19  Kan.  458.  anno- 
tated in  17  Am.  Law  Reg.,  N.  S.  564; 
Harlow  r.  Pike,  3  Green  I.  (Me.)  438; 
Ainge  v.  Corby.  70  Mo.  257;  Bigelow 
v.  Stearns,  19  Johns.  (N.  Y.)  39;  Peo- 
ple r.  Cassels.  5  Hill  (N.  Y.)  K14;  Bar- 
ber r.  Winslow,  12  Wend.  (N.  Y.)  102; 
Relyea  v.  Ramsay,  2  Wend.  (N.  Y.) 
602;  Porter  v.  Bronson.  29  How.  Pr. 
lN.  Y.)  292;  Adams  r.  Saratoga  &  W. 
R.  Co..  10  N.  Y.  328.  The  right  to 
contradict  collaterally  record  evidence 
of  service  of  process  was,  however,  de- 
nied in  Lightsey  v.  Harris,  20  Ala. 
409;  Agry  v.  Betts,  12  Me.  415. 

A  dental  of  residence  within  the 
jurisdiction  of  the  court  is  not  alone 
sufficient  to  render  a  judgment  in  per- 
sonam collaterally  void,  when  the 
record  shows  a  service  within  that 
jurisdiction.  Fogg  v.  Clements,  16 
Cal.  389;  Fulkerson  v.  Davenport,  70 
Mo.  54:;  Gregory  v.  Bovier,  77 Cal.  121. 

Where  the  consent  of  a  party  appears 
from  the  papers  In  the  case,  it  has  been 
held  that  such  party  may  not  in  a  col- 
lateral proceeding  deny  that  he  ever 
g*ve  such  consent.  Embury  v.  Con- 
ner, 3  Corns t.  (N.  Y.)  511.  Compare 
Williams  v.  Simmons,  79  Ga.  649. 


3.  Any  fact  upon  which  the  jurisdic- 
tion depends  may  be  denied,  unless, 
perhaps,  in  the  case  where  the  objection 
has  been  taken  in  the  court  whose  juris- 
diction is  questioned  and  it  has  been 
made  the  subject  of  an  express  decision 
of  the  court.  Morse  v.  Prcsly,  25  N. 
H.  299.  303;  Enos  v.  Smith,  7  S.  &  M. 
(Miss.)  85,  90;  Tebbetts  v.  Til  ton,  31  N. 
H.  273.  • 

Where  a  magistrate  has  jurisdiction 
in  trespass  for  taking  and  detaining  a 
boat,  a  conviction  bv  him  is  conclusive 
evidence  in  a  collateral  proceeding 
that  the  vessel  was  a  boat.  Brittain  r. 
Kinnaird,  1  Brod  &  Bing.  432. 

The  decisions  of  magistrates  hearing 
the  disclosure  of  a  poor  debtor  as  to 
notification  to  his  creditors  of  the 
debtor's  intention  to  take  the  poor 
debtor's  oath  is  conclusive.  Agry  v: 
Betts.  12  Me.  415;  Lowe  r.  Dove,  32 
Me.  27;  Waterhouse  v. Cousins,  40  Me. 
333.  Jurisdictional  facts  may  be 
waived  or  admitted.  Heirmann  v. 
Stricklin,  60  Miss.  234. 

3.  "It  is  difficult  to  apply  a  rule  un- 
der which  to  determine  definitely  what 
are  or  what  are  not  jurisdictional  facts, 
or,  in  other  words,  just  when  the  juris- 
diction attaches  in  a  given  case." 
Lowe,  J.,  In  Long  v.  Burnett,  13  Iowa 
28,  35- 

4.  There  is,  however,  a  clear  distinc- 
tion between  the  finding  Of  a  jurisdic- 
tional fact  and  the  decision  of  a  court 
that  as  a  matter  of  law  it  has  jurisdic- 
tion over  a  cause  of  action,  when. the 
jurisdiction  does  not  exist.  Wanzer  v. 
Howland,  10  Wis.  8;  cf.  Bolton  r. 
Jacks,  6  Robt.  (N.  Y.  Surr.  Ct.)  \U: 

6.  Probata  of  Will. — The  admission 
of  a  will  to  probate  has  been  held  to  be 
conclusive  evidence  in  a  collateral  pro- 
ceeding that  the  will  had  been  duly 
proved.  Caulfield  v.  Sullivan,  85  N.  Y. 
153;  Lovett  v.  Mathews,  24  Pa.  St.  330; 
State  v.  McGlinn,  20  Cal.  273;  Castro 
v.  Richardson,  18  Cal.  480.    And  that 
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was  not  dead  or  that  prior  letters  testamentary  had  been  granted 
elsewhere  and  not  revoked.1  In  like  manner  when  the  special 
or  statutory  jurisdiction  of  a  court  is  to  be  invoked  by  a  petition, 
the  filing  of  the  petition  by  a  proper  party  gives  jurisdiction,* 
and  the  judgment  entered  cannot  be  impeached  on  the  ground 
of  defects,  in  the  petition  if  it  is  found  to  be  true  and  sufficient 
by  the  court.3 


the  testator  possessed  testamentary 
capacity.  Ives  v.  Salisbury,  56  Vt.  565. 
Compare  Gridley  v.  Boggs,  62  Cal. 

The  admission  to  probate  of  a  will, 
granting  of  letters  testamentary,  ap- 
pointment of  a  guardian,  etc.,  is  "a  con- 
clusive finding  as  Xo  residence,  and  ex- 
istence of  assets  within  the  jurisdiction 
of  the  court,  which  may  not  be  collat- 
erally impeached.  Holmes  v.  Oregon 
&  California  R.  Co.,  7  Sawy.  (U.  S.) 
380;  Same  v.  Same,  6  Sawy.  (U.  S.) 
262 ;  Thomas  v.  Morrisett,  76  Ga.  384; 
Irwin  v.  Scriber,  18  Cal.  507;  Dequin-' 
dre  v.  Williams,  31  Ind.  444;  Rollins  v. 
Henry,  84  N.  Car.  569.  Contra,  Cal- 
ver's  Appeal,  48  Conn.  165. 

In  New  fori,  such  a  procedure  has 
been  held  to  be  a  conclusive  finding  as 
to  the  residence  of  a  ward.  Dutton  v. 
Dutton,  8  How.  Pr.  (N.  Y.)  99.  But 
not  as  to  residence  of  a  decedent.  Bol- 
ton v.  Jacks,  6  Robert.  (N.  V.)  166;  ex- 
cept in  a  case  where  a  long  time  had 
elapsed  and  valuable  rights  had  ac- 
crued under  the  will.  Bolton  v.  Brews- 
ter, 32  Barb.  (N.  Y.)  389. 

It  would  seem  that  the  finding  is  not 
conclusive  when  contradicted  by  the 
record  itself.  Epping  v.  Robinson,  21 
Fla.  36. 

On  an  application  for  letters  of  ad- 
ministration, the  court  found,  inter  alia, 
that  decedent  was  still-born.  That 
finding  could  not  be  collaterally  im- 
peached. Garwood  v.  Garwood,  29 
Cal.  521;  Randolph  1:  Bayne,  44  Cal. 
370- 

The  decision  of  the  probate  court  as- 
certaining the  value  of  the  estate  and 
fixing  the  administrator's  bond  cannot 
be  collaterally   questioned.    Lucas  v. 
•Todd,  28  Cal.  182. 

1.  But  the  jurisdictional  facts  may  be 
disproved  by  evidence  aliunde  that  the 
supposed  decedent  was  not  dead,  or 
that  prior  letters  testamentary  had 
been  granted  elsewhere  and  not  re- 
voked. Epping  v.  Robinson,  21  Fla. 
36. 

2.  Proceedings  by    Petition. — When 
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a  court  is  given  special  statutory  juris- 
diction to  order  a  sale  of  land  of  a  dece- 
dent or  to  exercise  any  other  power 
upon  the  presentation  of  a  petition  by 
the  proper  person  setting  forth  certain 
facts,  in  order  to  give  the  court  juris- 
diction it  is  necessary  that  such  a  peti- 
tion be  filed.  Wyatt's  Admr.  v. 
Rambo,  29  Ala.  510;  People  v.  Hagar, 
52  Cal.  171,  182;  Galena  &  C.  U.  R.  Co. 
v.  Pound,  22  111.  390;  Dutton  v.  Dut- 
ton, 8  How.  Pr.'  (N.  Y.)  99. 

A  petition  for  a  partition  presented  by 
one  not  entitled  to  be  plaintiff  but  a 
proper  party  to  the  action  gives  juris- 
diction, and  the  judgment  entered 
thereon  is  voidable  only  and  not  void. 
Reed  v.  Reed,  107  N.  Y.  545. 

S.  The  decision  of  the  court  that  a 
petition  is  true  and  states  facts  sufficient 
to  give  the  court  jurisdiction  may  not 
be  collaterally  impeached.  Hall  v. 
Law,  12  Otto  (U.  S.)  461;  People  v. 
Hagar,  52  Cal.  171,  182;  McGowan  v. 
Lufburrow,  82  Ga.  523;  Evansville  v. 
Indianapolis  &  C.  S.  L.  R.  Co.  v.  City  of 
Evansville,  15  Ind.  395,421;  Stoddard 
•a.  Johnson,  75  Ind.  20;  Cooper  v.  Sun- 
derland, 3  Iowa  114;  Morrow  v.  Weed, 
4  Iowa  77;  Sheldon  v.  Wright,  5  N.  Y. 
497;  Dyckman  v.  Mayor  etc.  of  New 
York,  5  N.  Y.  434;  Sibley  v.  Waffle,  16 
N.  Y.  180;  Angell  v.  Robbins,  4  R.  I. 
493;  Wellshear  v.  Kelley,  69  Mo.  343; 
Camden  v.  Plain,  91  Mo.  Dollar- 
hide  v.  Parks,  92  Mo.  178;  Billings  v. 
Russell,  23  Pa.  St.  189.  Compare  Bol- 
giano  v.  Cooke,  19  Md.  375. 

Allegations  in  the  petition  as  to  dece- 
dent's debts,  etc.,  cannot  be  collaterally 
impeached.  Curran  v.  Kuby,  37  Minn. 
330.  Compare  Sibley  v.  Waffle,  16  N. 
Y.  t8o. 

If  an  affidavit  to  the  petition  is  de- 
fectively sworn  to,  it  may  be  colla'crally 
impeached  by  a  third  party.  Krutina 
v.  Culpepper,  75  Ga.  602. 

But  it  has  been  held  that  the  failure 
to  verify  such  a  petition  was  merely  an 
irregularity,  and  not  a  cause  for  collat- 
erally attacking  the  judgment.  McCoy 
v.  Ayres,  2  Wash.  203. 
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As  a  general  rule,  the  power  of  the  judge  of  an  inferior  court 
to  act  may  not  be  questioned  collaterally.1  When  the  judgment 
of  an  inferior  court  is  relied  on  in  a  collateral  proceeding,  all  the 
facts  necessary  to  give  the  court  jurisdiction  must  be  both 
pJeaded  and  proved.*  When  a  judicial  power  is  vested  in  individ- 
uals or  in  bodies,  their  decisions  are  only  impeachable  as  judg- 
ments of  inferior  courts.8 

1.  Authority  of  Judge. — The  jurisdic-  Mississippi  R.  Co.  v.  Shultz,  31  Ind. 
tion  of  an  inferior  court  may  not  be  150;  Harrington  v.  The  People,  6  Barb, 
impeached  collaterally  by  showing  that  (N.  Y.)  607;  Ford  v.  Babcock,  1  Den. 
the  judge  was  related  to  a  party  to  the  (N.  Y.)  158;  Bennett  v.  Burch,  1  Den. 
suit.  In  such  case  the  judgment  is  only  (N.  Y.)  141;  Dakin  v.  Hudson,  6  Cow. 
voidable,  not  void.   Crowell  v  London-  (N".  Y.)  221. 

deny,  63  N.  H.  42;  Fowler  v.  Brooks,  In  Kentucky,  however,  there  is  an 

64  N.  H.  423;  Rogers  v.  Felker,  77  Ga.  express  code  provision  that  "In  plead - 

46;  Phillips  v.  Eyre,  L.  R.,  6  C^B.  1.  ing  a  judgment  or  determination  of  a 

Comfare  Judge,  this  volume,  pp.  43.48.  courtor  officer,  it  is  not  necessary  to 

It  may,  however,  be  collaterally  im-  state  the  facts  conferring  jurisdiction; 

peached  by  showing  that  the  judge  but  it  shall  be  sufficient  to  state  that 

while  hearing  the  case  was  acting  as  the  judgment  or  determination  was  duly 

counsel  for  the  plaintiff  therein.    Chi-  given  or  made."    Code  (Carroll  1888), 

cago  &  Atl.  R.  Co.  v.  Summers,  113  $122.  See  Laidley  v.  Cummings,  83  Ky. 

Ind.  10;  s.  c,  3  Am.  St.  Rep.  616.  606;  Warfield  v.  Gardner,  79  Ky.  583. 

The  appointment  of  the  judge  of  a  But  a  plea  alleging  generally  that 

superior  court  may  not  be  questioned  in  property  was  taken  by  virtue  of  an  at- 

a  collateral  proceeding  unless  the  de-  tachment  issued  by  a  justice  of  the 

feet  in  appointment  appears  from  the  peace  must  be  considered  as  meaning 

record.    Littleton  v.  Smith,  119  Ind.  that  the  writ  was  legally  issued  and  is 

.230;  State  v.  Murdock,  86  Ind.  124.  therefore  a  good  plea,  though  not  stat- 

Thesame  principle  has  been  held  ap-  ing  all  the  facts  necessary  to  show  that 

plicable  to  inferior  courts.   Baker  y.  the  justice  had  jurisdiction  to  issue  the 

Wambaugh,  99  Ind.  312.  writ.   Campbell  v.  Webb,  11  Md.  471. 

A  justice  of  the  peace  who,  on  the  And  it  has  been  held  that  a  declara- 

expiration  of  his  term,  has  refused  to  tion  on  a  judgment  of  an  inferior  court 

-surrender  the  office,  docket  books  and  need  not  aver  that  defendant  resided 

papers,  to  his  duly  qualified  successor  within  court's  jurisdiction  or  was  liable 

is  a  de  facto  officer,  and  his  acts,  as  such,  to  be  summoned  in  said  court.  Williams 

cannot  be  collaterally  attacked.    Ham-  v.  Jones.  13  M.  &  W.  627. 

Jin  v.  Kassafer,  15  Oreg.  456.  8.  Other  Tribunals. — The.  decisions  of 

Where  a  court  has  authority  in  a  cer-  bodies  or  individuals,  not  constituting 

tain  case  to  appoint  a  certain  number  courts  of  justice  in  the  ordinary  sense, 

of  "freeholders"  to  assess  benefits  for  are  only  impeachable  collaterally  as 

sewer  improvements,  their  assessment  judgments  of  courts  of  inferior  jurisdic- 

cannot  be  collaterally  impeached  on  the  tion.    Such  are  the  decisions  of  the  fol- 

ground  that  one  or  more  were  not  in  lowing:   United  States  commissioner  of 

fact  "freeholders."   Porter  v.  Purdy,  29  patents,  examined  letters  patent  issued 

N.Y.  106.  by.  RubberCo.tf.Goodyear,9Wall.(U. 

2.  Pleading  Judgment. — A  party  re-  S")  788;  Eureka  Co.  v.  Bailey  Co.,  11 
lying  upon  the  judgment  of  a  court  of  Wall.  (U.  S)  488. 

inferior  or  statutory  jurisdiction  is  President  of  the  United  States  de- 
bound  to  set  forth  in  his  plea  all  the  ciding  necessity  to  call  out  militia, 
facts  essential  to  give  such  court  juris-  Martin  v.  Mott,  12  Wheat.  (U.  S.)  19. 
-diction,  and  is  bound  to  prove  those  Associations  or  corporations  passing 
facts  affirmatively  at  the  trial.  Stan-  upon  the  rights  of  members.  Anacosta 
ton  v.  Stiles:  5  Exch.  578;  Briscoe  v.  Tribe  v.  Murbach,  13  Md.  91;  Black  & 
Stephens,  2  Bing.  213;  Smith  v.  An-  White  Smiths'  Society  v.  Vandyke,  2 
■drews,  6  Cal.  652;  Jolley  v.  Foltz,  34  Whart.  (Pa.)  309;  Comm.  v.  Pike  Ben. 
Cal.  321;  Keybers  v.  McComber,  67  Soc,  8  W.  &  S.  (Pa.)  247. 
Cal.  395;  Sears  v.  Terry, 26  Conn.  273;  County  commissioners:  decision  on 
Cray  v.  McNeai,  is  Ga,  424;  Ohio  &  a  petition  for  the  incorporation  of  a 
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(6)  Collateral  Impeachment  of  Judgments  in  Actions  Against 
Judges,  Ministerial  Officers  or  Parties. — The  liability  of  judges, 
justices  of  the  peace,  sheriffs  and  constables  for  their  acts  done 
in  an  official  capacity  is  considered  in  the  articles  on  those  re- 
spective officers.  A  judge  of  a  superior  court  may  not  be  re- 
quired to  answer  in  a  civil  suit  for  acts  done  by  him  in  a  judicial 
capacity,1  but  a  judge  of  an  inferior  court  may.  When  in  such  an 
action  against  a  justice  of  the  peace  the  defendant  relies  on  a 
judgment  entered  by  himself,  it  may  be  proved  that  he  had  no 
jurisdiction  at  all  or  exceeded  the  jurisdiction  that  he  had  *  un- 
less it  appear  that  his  action  was  but  a  mistake  of  judgment.3 
It  seems  that  the  want  of  jurisdiction  must  appear  from  the 
record.4 

In  an  action  against  a  ministerial  officer,  process  regular  upon 
its  face  and  apparently  within  the  jurisdiction  of  the  court  issuing 
it  is,  as  a  rule,  a  protection  to  the  officer.5    Defective  process,  if 


town.  Grusenmeyer  v.  Logansport,  76 
Ind.  549;  Town  of  Cicero  v.  William- 
son, 91  Ind.  541. 

Passing  on  matters  of  drainages. 
Powell  v.  Clelland,  82  Ind.  24;  Smith 
v.  Clifford,  99  Ind.  113;  Muncey  v. 
Joest,  74  Ind.  409. 

Laying  out  roads.  Stoddard  v. John- 
son, 75  Ind.  20;  Strieb  v.  Cox,  —  Ind. 
 ;  s.  c,  12  N.  E.  Rep.  481. 

Municipal  council:  decision  on  a 
petition  for  annexation  to  a  town. 
Strosser  v.  Fort  Wayne,  100  Ind.  443. 

Ordering  construction  of  sewer. 
Porter  v.  Purdy,  29  N.  Y.  106. 

Declaring  result  of  an  election  to  im- 
pose a  special  school  tax.  Werner  v. 
Galveston,  72  Tex.  22. 

College  authorities,  sentence  of  expul- 
sion by.    Rex  v.  Grundon,  1  Cowp.  315. 

Commissioners,  of  land  office,  in 
granting  letters  patent.  Jackson  i>. 
Lawton,  10  Johns.  (N.  Y.)  23;  Steel  v. 
Smelting  Co.,  106  U.  S.  447;  Smelting 
Co.  v.  Kemp,  104  U.  S.  630;  Bernal  v. 
Lynch,  36  Cal.  135. 

Fence  viewers.  Sanborn  v.  Fellows, 
22  N.  H.  473. 

1.  Liability  of  Judges. — See  generally 
Judge. 

A  judge  of  a  superior  court  is  not 
liable  to  answer  personally  in  a  civil 
suit  for  any  act  done  by  him  in  his  ju- 
dicial capacity,  nor  for  errors  of  judg- 
ment. Crepps  v.  Durden,  Sm.  L.  Cas. 
(9th  Am.  ed.),  vol.  2,  p.  1023;  Randall 
v.  Brigham,  7  Wall.  (U.  S.)  523;  Lange 
v.  Benedict,  73  N.  Y.  12;  Pickett  v. 
Wallace,  57  Cal.  555. 

3.  A  justice  of  the  peace  is  liable  as 
a  trespasser  on  issuing  process  or  ex- 


ecution on  a  judgment  entered  by  him 
in  a  case  where  he  had  not  or  exceeded 
his  jurisdiction.  Freeman  on  Judg* 
(3rd  ed.),  §  530;  Clark  v.  Holmes,  1 
Doug.  (Mich.)  390;  Clarke  v.  May,  2 
Gray  (Mass  )  410;  Crepps  v.  Durden, 
Sm.  L.  Cas.  (9th  Am:  ed.),  vol  2,  p.. 
978;  Bigelow  71.  Stearns,  19  Johns.  (N*. 
Y.)  39;  Revnolds  v.  Orvis,  7  Cow.  (N. 
Y.)  269.  * 

3.  A  justice  of  the  peace  who  by  mis- 
take of  judgment  decides  that  he  has 
jurisdiction  where  he  has  not,  is  not 
liable  in  damages  therefor.  To  make 
him  liable  he  must  "have  wilfully  acted 
without  jurisdiction.  Reid  v.  Mood,  2 
N.  &  McC.  (S.  Car.)  168;  Young  v. 
Herbert,  2  N.  &  McC.  (S.  Car.)  172. 
See  Judge,  this  volume,  pp.  34  rt 
seq. 

4.  And  it  has  been  held  that  the  want 
of  jurisdiction  must  appear  on  the  face 
of  the  proceedings.  And  in  case  it 
does  not,  parol  evidence  that  justice 
knew  he  had  not  jurisdiction  is  inad- 
missible. Miller  v.  Grice,  1  Rich.  (S. 
Car.)  147. 

Trespass  does  not  lie  against  magis- 
trates acting  upon  a  complaint  made  to 
them  on  oath  by  the  terms  of  which 
they  have  jurisdiction,  though  the  real 
facts  of  the  case  might  not  have  sup- 
ported such  complaint,  if  such  facta 
were  not  laid  before  them  at  the  time 
by  the  party  complained  against,  hav- 
ing notice  of  such  complaint  and  being 
properly  summoned  to  attend.  Low- 
ther  v.  Earl  of  Radnor,  8  East  113. 

5.  Ministerial  Officers. — See  generally 
JupGE. 

As  a  general  rule,  process  regular  on 
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the  defects  are  amendable,  will  also  protect  the  officer,1  but 
knowledge  on  the  part  of  the  officer  that  the  court  had  not  juris- 
diction may,  it  seems,  be  proved.*  There  are  some  cases  in 
which  it  has  been  held  that  the  officer  is  liable  if  the  court  had 
no  jurisdiction  of  the  subject  matter.3.  In  an  action  against  the- 
plaintiff  for  damages,  a  judgment  remaining  valid  of  record  is 
a  sufficient  protection  and  may  not  be  impeached.4 
(7)  Collateral  Impeachment  of  Judgments  by  Strangers.6 — Judg- 

its  face  and  apparently  within  the  2  Jones  L.  (N.  Car.)  133;  Campbell  r. 
jurisdiction  of  the  court  is  sufficient  to  Webb,  11  Md.  471;  Mills  v.  Martin.  19 
protect  a  ministerial  officer  acting  un-  Johns.  (N.  Y.)  7;  Batchelder  v.  Cur- 
lier it,  although  it  may  have  been  issued  rier,  45  N.  H.  460. 
without  authority.  He  need  not  prove  Nor  of  course  where  the  officer  has 
the  existence  of  a  judgment  to  author-  notice,  actual  or  constructive.  McDon- 
ize  execution.  Freeman  on  Judgments  aid  v.  Wilkie,  t3  111.  22. 
( ;rd  ed.),  §  529;  Dynes  v.  Hoover,  20  Nor  where  the  warrant  is  not  regular 
How.  (U.  S.)  65;  State  v.  Crow,  6  Eng.  on  its  face.  Grumon  r.  Raymond,  1 
(Ark.)  642;  Camp  t\  Moseley,  2  Fla.  Conn.  40;  s.  c,  6  Am.  Dec.  200. 
171:  Rutherford  v.  Davis,  95  Ind.  245;  8.  A  constable  is  liable  on  service  of 
Clay  v.  Caperton,  1  T.  B.  Mori.  (Ky.)  process  if  the  justice  had  no  jurisdic- 
10;  s.  c,  15  Am.  Dec.  77;  Clarke  v.  tion  of  the  subject  matter,  but  not  if  he 
Mar,  }  Gray  (Mass.)  410;  Noble  v.  had  such  jurisdiction,  but  had  failed  to 
Holmes,  5  Hill  (N.  Y.)  194;  Parker  v.  obtain  jurisdiction  of  the  person.  How- 
Walrod,  16  Wend.  (N.  Y.)  514;  Coon  ard  r.  Clark,  43  Mo.  344;  Parker  v. 
v.  Congden.  12  Wend.  (N.  Y.)  496;  Walrod,  16  Wend.  (N.  Y.)  519;  Web- 
Sheldon  v.  Van  Buskirk,  2  Comst.  (N.  ber  i'.  Gay,  24  Wend.  (N.  Y.)  485;  Mc- 
Y  )473;  Shaw  v.  Davis,  55  Barb.  (N.  Donald  v.  Wilkie,  13  III.  22. 
Y.)  3$9;  Cornell  v.  Barnes,  7  Hill  So  a  quartermaster  executing,  a  war- 
(N.  Y.)  35;  Churchill  p.  Churchill,  12  rant  which  a  court  martial  had  no  juris- 
Vt66i;  McLean  v.  Cook,  23  Wis.  364.  diction  to  issue.    Barrett  v.  Crane,  16 

When,  however,  the  suit  is  by  a  third  Vt.  246. 

person  claiming  title  to  property  levied  It  has,  however,  been  held  that  a 

on.  the  officer  is  bound  to  show  a  judg-  warrant  of  arrest,  if  regular  on  its  face, 

ment  as  well  as  an  execution.    Damon  is  sufficient  justification  though  court 

r.  Bryant,  2  Pick.  (Mass.)  411;  Jansen  had  not  jurisdiction  of  subject  matter, 

r.  Acker,  23  Wend.  (N.  Y .•)  480.  People  v.  Warren,  5  Hill  (X.  Y.)  440. 

1.  Although  process  is  signed  with-'  4.  Parties. — A    judgment,   if  unre- 

out  any  official  designation  it  protects  versed,  protects  the  plaintiff  in  enforc- 

1  Ik*  officer  who  may  prove  the  signer's  ing.it.    Peck  v.  McLean, 36  Minn.  228;* 

official  position  by  parol     Sheldon  r.  s.  c,  1  Am.  St.  Rep.  665. 

Van  Buskirk,  2  Comst.  (N.  Y.)  473.  An  action  for  damages  for  lVaud- 

If  the  process  is  defective,  but  the  de-  ulently  procuring  a  judgment  or  issuing 

feet  is  amendable,  e.g.  absence  of  seal,  execution  thereon  does  not  lie  while 

the  officer  is  protecied.    Dominick  v.  the  judgment  remains  valid  of  record. 

Eacker.  3  Barb.  (X.  Y.)  17.  Huffee  r.  Allen,  L.  R.,  2  Exch.  15; 

i.  The  general  rule  relieving  the  of-  Castrique  v.  Behrens,  30  L.  J..  Q.  B. 

ficcr  from  liability  does  not  apply  where  163;  s.  c,  3  El.  &  El.  709  (107  E.  C.  L.); 

the  jurisdiction  of  those  giving  the  di-  Peck  v.  Woodbridge.  3  Day  (Conn.) 

rection  is  limited  to  a  single  act,  and  30;  Nicholson  v.  Nicholson,  113  Ind. 

ha-,  become  fundus  officio  by  its  per-  131;  Dunlap  v.  Glidden,  31  Me.  435; 

formance.    Jermaine  1:  Waggener,  1  Smith   v.  Abbott,  40  Me.  442;  Eng- 

Hill  (X.  Y.)  279.  strome  v.  Sherburne,  137  Mass.  153; 

Nor  where  the  want  of  jurisdiction  Lyford  v.  Demeritt,  32    X.   II.  234; 

appears  upon  the  face  of  the  process,  or  Hillsborough  v.  Nichols,  46  N.  II.  379; 

the  want  of  jurisdiction  arises  from  a  Stackhouse  v.  Keiger,  25  Weekly  Notes 

fact  of  public  notoriety  which  could  (Pa.)  436;  Kimball  i\  Newport,  47  Vt. 

legally  be  presumed  to  be  within  the  38. 

officers  knowledge.    Parker  v.  Walrod,  5.  As  to  who  are  privies  and  who 

16  Wend.  (N.  Y.)  514;  Cohoon  v.  Speed,  strangers,  see  the  article  on  Privity. 
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merits  in  rem  being  as  conclusive  and  binding  upon  the  whole 
world  as  they  are  upon  the  actual  parties  to  the  proceeding  may 
only  be  impeached  by  strangers  for  the  same  reasons  on  account 
of  which  they  may  be  impeached  by  the  parties  and  privies.1  But 
judgments  in  personam  bind  only  the  parties  and  privies,  and, 
therefore,  third  parties  may  impeach  such  judgments  collaterally 
for  reasons  that  could  not  be  assigned  by  parties  or  privies. 
Thus  they  may  collaterally  allege  errors  and  irregularities  which 
make  the  judgment  erroneous  *  or  that  the  plaintiff  fraudulently 
obtained  his  judgment.*    The  fact  that  the  defendant  was  in- 


1.  Judgments  In  Bern.  —The  character 
and  conclusive  effects  of  judgments  in 
rem  are  elsewhere  considered  in  this 
article    See  also  Freeman  on  Judg- 

■  ments  (3rd  ed.),  ch.  28. 

As  to  who  are  privies  and  who 
strangers,  see  the  article  on  Privity. 

In  Pennsylvania,  the  judgment  in  a 
proceeding  by  scire,  facias  on  a  mort- 
gage, mechanics'  lien  or  municipal  claim 
is  a  judgment  in  rem.  A  sheriff's  sale 
on  the  judgment  passes  to  the  purchaser 
a  title,  notwithstanding  irregularities 
antecedent  to  the  judgment.  But  in  an 
action  of  ejectment  by  the  sheriff's 
vendee,  the  terretenant,  if  he  had  not 
been  a  party  to  the  writ  of  scire  facias, 
may  make  any  defence  which  would 
have  been  open  to  him  on  the  scire 
facias.  Nace  r.  Hollenback,  1  S.  &  R. 
(Pa.)  540;  Anshutz  v.  McClelland,  5 
Watts  (Pa.)  4S7;  Delaney  v.  Gault,  30 
Pa.  St.  63. 

A  child  en  ventre  sa  merest,  time  the 
marriage  between  its  parents  is  declared 
void,  may  impeach  the  same  on  the 
ground  that  the  decree  was  collusively 
.obtained.  Perry  v.  Meddowcroft,  10 
lieav.  122. 

2.  Errors  and  Irregularities. — When  a 
third  person  neither  a  party  nor  a  privy 
to  a  judgment,  so  that  he  can  take  an 
appeal  or  a  writ  of  error,  thereto,  is  af- 
fected by  the  judgment,  he  may  avoid  it 
in  a  collateral  proceeding  not  only  on 
ground  of  want  of  jurisdiction,  but  also 
on  the  ground  of  errors  or  defects  which 
make  the  judgment  erroneous.  Free- 
man on  Judg  (3rd  ed.),  §  337.  Downs 
r.  Fuller,  2  Mete.  (Mass.)  135; 
Laflin  v.  Field,  6  Mete.  (Mass.)  287; 
Leonard  v.  Bryant,  n  Mete.  (Mass.) 
370;  Vose  v.  Morton,  4  Cush.  (Mass.) 
27;  Tarbell  v.  Jewett,  1:9  Mass.  457; 
Safford  v.  Weare,  142  Mass.  231; 
Granger  v.  Clark,  22  Me.  128;  Miller  r. 
Miller,  23  Me.  22;  Sidensparker  v. 
Sidensparker,  52  Me.  481;  s.  c,  83  Am. 
Dec.  527;  Bergman  v.  Hutcheson,  60 


Miss.  S72;  Sherman  r.  Union  Nat- 
Bank,  66  Miss.  648;  Griswold  v.  Stew- 
art. 4  Cow.  (N.  Y.)  457;  Palmer  v.  Mc- 
Master.  S  Mont.  1S6.' 

Upon  the  distribution  of  a  fund  aris- 
ing from  the  sheriff's  sale  of  real  estate, 
subsequent  judgment  creditors  may 
show  that  a  prior  judgment,  although 
revived,  has  lost  its  lien  by  a  failure  to 
revive  it  in  substantial  conformity  with 
the  act  of  assembly.  Dietrich  s  Ap- 
peal, 107  Pa.  St.  174. 

Creditors  or  bona-  fide  purchtsers 
may  attack  a  judgment  for  any  defect 
appearing  on  the  face  of  the  record, 
or  pleadings,  or  for  fraud,  or  collusion, 
whenever  and  wherever  it  interferes 
with  their  rights  either  at  law  or  in 
equity.  Code  of  Georgia,  1882,  §  3596, 
p.  916. 

Where  a  proceeding  is  begun  by 
petition  duly  verified,  the  record  may 
be  impeached  by  a  third  party  on  the 
ground  of  defects  in  the  verification  of 
the  petition.  Krutina  v.  Culpepper,  75 
Ga.  602. 

3.  Fraud. — Third  parties,  creditors, 
prior  grantees,  wife  of  defendant,  etc., 
who,  if  a  judgment  were  given  full  force 
and  effect,  would  be  prejudiced  thereby 
in  regard  to  some  pre-existing  right, 
may  impeach  the  judgment  on  the 
ground  that  the  plaintiff  had  fraud- 
ulently obtained  it.  Freeman  on  Judg. 
(3rd  ed.),  335,  336.  Earl  of  Ban- 
don  v.  Becher,  3CI.  &  Fin.  479;  Web- 
ster v.  Reid,  11  How.  (U.  S.)  437; 
Michaels  v.  Post,  21  Wall.  (U.  S.)  398; 
Gottlieb  v.  Thatcher,  34  Fed.  Rep.  (U. 
SO435;  Hackettf.  Manlove,  14  Ca!.  85; 
Hammock  v.  McBride,  6  Ga.  178;  Will- 
iams v.  Martin,  7  Ga.  377:  Freyendall 
Baldwin,  103  111.  32^;  DeAnnond  v. 
Adams,  25  Ind.  455;  Pierce  v.  Jackson, 
6  Mass.  242;  Sidensparker  v.  Siden- 
sparker, 52  Me.  481:  s.  c,  S3  Am.  Dec. 
527;  Smith  v.  Henderson,  23  La.  An. 
649;  Callahan  v.  Griswold,  9  Mo.  784; 
Bergman  v.  Hutcheson,  60  Miss.  872; 
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debted  to  the  plaintiff  may  be  collaterally  disproved,1  and  also 
perhaps  the  amount  of  the  indebtedness.*  The  right  of  a  part- 
ner to  show  collaterally  fraudulent  collusion  between  his  copart- 
ner and  the  firm's  judgment  creditor  has  been  variously  decided.3 
A  judgment  may  further  be  impeached  for  the  purpose  of  show- 
ing that  it  was  procured  and  suffered  for  the  purpose  of  avoiding 
the  operation  of  the  National  Bankrupt  act.4 


People  v.  Townsend,  37  Barb.  (N.  Y.) 
520;  Bridgeport  F.  &  M.  Ins.  Co.  v. 
Wilson,  34  N.  Y.  27  5;  Richardson  v. 
Trimble.  38  Hun  (N."  Y.^  409;  War- 
wick v.  Petty,  44  N.J.  L.  (15  Vr.)  542; 
Great  Falls  Mfg.  Co.  v.  VVorster,  45  N. 
H.  no;  Townsend  v.  Kerns,  2  Watts 
(Pa.)  180;  Hall  v.  Hamlin,  2  Watts 
(Pa.)  354;  Mitchell  r.  Kintzer,  5  Pa.  St. 
216;  Biddle  v.  Tomlinson.  115  Pa.  St. 
299;  Appeal  of  Second  Nat.  Bank  of 
Titusville,  S5  Pa.  St..528;  Rodriguez  1: 
Lee,  26  Tex.  32;  Murchison  v.  \Vht)e, 

54  Tex.  78;  Atkinson  v.  Allen,  12  Vt. 
619.  Subsequent  vendees  may  not  im- 
peach the  judgment  for  fraud.  J.  Hogg 
p.  Link,  90  Ind.  346;  Johns  z:  Pattee, 

55  Iowa  665;  Smkli  z:  Keen.  26  Me.  41 1. 
Nor  any  person  not  injured  thereby. 
Mcseley  v.  Moseley.  15  N.  Y.  334. 

It  has  been,  however,  held  that  the 
fraud  which  will  authorize  a  creditor  to 
impeach  a  judgment,  obtained  by 
another  against  his  debtor,  must  be  a 
fraud  against  the  creditor,  not  a  mere 
overreaching  of  the  debtor  in  his  litiga- 
tion, or  usury.  McAlpine  v.  Sweetser, 
76  Ind  78;  Willard  v  Whitney,  49  Me. 
235;  Miners'  Trust  Co.  Bank  r.  Rose- 
berry.  Si  Pa.  St.  309;  Black  r.  Pattison, 
61  Miss.  599;  Spousler's  Appeal  127  Pa. 
St  410.  But  see  Gottlieb  r.  Thatcher, 
34  Fed.  Rep.  (U.S.)  435. 

The  fraud  must  be  participated  in  by 
the  judgment  plaintiff  in  the  judgment 
sought  to  be  impeached  or  the  execu- 
tion vendee.  Reeve  z:  Kennedy,  43 
Cal.  643;  Kirbv  !•.  Fitzgerald,  31  N. 
Y.417. 

In  a  proceeding  by  an  administrator 
to  sell  real  estate  to  pay  creditors  of  the 
decedent,  who  had  obtained  judgment 
against  the  administrator,  it  is  compe- 
tent for  the  heir,  by  a  cross  petition  in 
the  same  proceeding,  to  attack  said 
judgments  for  fraud.  Conway  z>.  Dun- 
can. 28  Ohio  St.  102;  Sidener  t\  Hawes, 
37  Ohio  St.  532. 

It  has  been  held  that  he  may  not  at- 
tack the  judgment  on  any  other  ground. 
Brittain  v.  Dickson,  104  N.  Car.  547. 
But  see  Beckett  v.  Selover,  7  Cal.  215; 
fle-Hidden's  Estate,  23  Cal.  362;  Stone 


v.  Wood,  16  III.  177.  Freeman  on 
Judg.  (3rd  ed.),  $  163,  pp.  178,  179. 

1.  Fact  of  Indebtedness. — A  third 
party  whose  rights  are  affected  may 
prove  that  there  was  no  debt  due  from 
the  judgment  debtor.  Henderson  r. 
Thornton,  37  Miss.  44S;  Bergman  ••. 
Hutcheson,  60  Miss.  872. 

2.  Whether  a  third  party  may  prove 
collaterally  that  the  judgment  was  lor 
too  large  an  amount  has  been  disputed. 
In  some  cases,  that  right  has  been  denied 
because  it  did  not  invalidate  the  judg- 
ment. Willard  v  Whitnev,  49  Me."  235; 
Eureka  Iron  and  Steel  Works  r.  Bres- 
nahan,  66  Mich.  489;  Swihart  r.  Sharun,- 
24  Ohio  St.  432.  That  right  has,  how 
ever,  been  allowed  in  Sa fiord  v.  Weare, 
142  Mass.  231;  Warwick  z:  Petty,  4  N. 
J.  L.  (15  Vr.)  542. 

But  it  seems  to  be  a  general  principle 
that  a  judgment  is  conclusive  as  to  the 
relation  of  debtor  and  creditor  between 
the  parties,  and  the  amount  of  the  in- 
debtedness. And  in  the  absence  of 
fraud  affecting  his  rights  or  lack  of  ju- 
risdiction a  third  party  may  not  col- 
laterally impeach  the  judgment  in  these 
respects.  McAlpine  r.  Sweetser,  76 
Ind.  78;  Sidensparker  z:  Sidensparker, 
52  Me.  481;  s.  c,  52  Me.  481;  Swihart 
v.  Shaum,  24  Ohio  St.'  432. 

3.  Partners. — In  an  action  on  a  judg- 
ment against  three  partners,  two  part- 
ners were  allowed  to  prove  that  part  of 
the  sum  for  which  judgment  had  been 
entered  had  been  paid  by  the  third  part- 
ner prior  to  the  recovery  of  the  judg- 
ment, that  of  this  the  two  partners 
were  ignorant,  and  that  their  copartner 
conspired  with  the  plaintiff  to  conceal 
that  payment,  so  that  his  copartners 
would  suffer  a  judgment  for  the  full 
amount  claimed.  Spencer  v.  Vigneaux, 
20  Cal.  442.  Compare  Amador  Canal 
and  Mining  Co.  z\  Mitchell,  59 Cal.  16S. 

Contra,  see  Engstrom  r.  Sherburne, 
137  Mass.  153;  State  v.  Holmes,  69  Ind. 
577- 

4  Impeachment  In  Bankruptcy. — See 

Freeman  on  Judg.  (3rd  ed.),  $  337"- 
As  there  is  at  present  no  National 
Bankrupt  act  in  existence,  and  the  de- 
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But  it  is  not  all  strangers  who  are  entitled  to  so  impeach  a 
judgment.  It  may  only  be  impeached  by  those  strangers  who, 
if  the  judgment  were  given  full  credit  and  effect,  would  be  pre- 
judiced thereby  in  regard  to  some  pre-existing  right.1 

Sureties  on  administration  bonds  are  generally  held  to  be 
privies,  when  not  in  fact  parties,  to  proceedings  to  charge  the  ad- 
ministrator,* and  the  same  rule  seems  applicable,  to  sureties  on 
bonds  conditioned  upon  the  result  of  litigation  against  the  prin- 
cipal.3   But  judgments  against  the  principal  on  bonds  of  indem- 


cisions  sustaining  this  proposition  were 
made  in  construction  of  the  old  act,  and 
may  not  arise  under  the  peculiar  lan- 
guage of  any  subsequent  Bankrupt  act, 
it  does  not  seem  advisable  to  discuss 
the  matter  here.  The  decisions  may  be 
found  in  the  notes  appended  to  the 
above  section  of  Mr.  Freeman's  work. 

1.  "It  must  not,  however,  be  under- 
stood that  all  strangers  are  entitled  to 
impeach  a  judgment.  It  is  only  those 
strangers  who,  if  the  judgment  were 
given  full  credit  and  effect,  would  be 
prejudiced  in  regard  to  some  pre-exist- 
ing right,  that  are  permitted  to  im- 
peach the  judgment."  Freeman  on 
Judg.  (3rd  ed.),  §  335.  Wilcher  v.  Rob- 
ertson, 78  Va.  602. 

2.  Sureties. — A  surety  on  an  adminis- 
trator's bond,  though  not  made  a  party 
to  the  proceedings  in  which  his  princi- 
pal is  held  liable  is  nevertheless  bound 
by  that  decree.  Williams  on  Execu- 
tors (6th  Am.  ed.),  vol.  2.  p.  596,  note 
g*.  Woerner  on  American  Law  of 
Administration,  pp.  547, 866,     255, 412. 

In  the  following  cases  the  principle  is 
laid  down  that  in  an  action  against  sure- 
ties on  an  administrator's  bond  the  sure- 
ties may  not  impeach  a  judgment  against 
the  administrator  or  the  decree  of  the 
court  fixing  the  liability  of  the  admin- 
istrator, for  errors  or  omissions,  nor  for 
fraud  on  the  part  of  the  administrator. . 
It  is  intimated  that  he  might  do  so  in 
case  of  fraud  and  collusion  between  the 
creditor  or  distributee  and  the  adminis- 
trator. Stovall  v.  Banks,  ro  Wall.  (U. 
S.)  583^  Williamson  v.  Howell,  4  Ala. 
693;  Perkins  v.  Moore.  16  Ala.  9;  Lain- 
kin  v.  Heyer,  10  Ala.  228;  Watts  v. 
Gayle,  20  Ala.  817;  Ragland  v.  Cal- 
hoiins,  Admr.  36  Ala.  606;  Martin  v. 
Tally,  72  Ala.  23;  Irwin  v.  Backus,  13 
Cal.'  214;  McClellan  v.  Downey,  63 
Cal.  520;  Willey  v.  Paulk,  6  Conn.  74; 
Ralston  v.  Woo'd,  15  111.  159;  People  <v. 
Stacy,  1 1  111.  App.  506;  Weber  v.  North, 
51  Iowa  375;  Hobbs  v.  Middleton,  1  J. 
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J.  Marsh.  (Ky.)  176;  Heard  v.  Lodge,  20 
Pick.  (Mass.)  53;  Speer  r>.  Richmond, 
3  Mo.  App.  c72;'Wolff  v.  Schaeffer.  4 
Mo.  App.  367;  s.  c,  74  Mo.  154;  Bur- 
rough  v .  Farmer,  54  Mo.  439;  Scofield 
v.  Churchhill,  72  N.  Y.  565;  Slagle  v. 
Entrekin,  44  Ohio  St.  637;"  Garber  v. 
Corum,  7  Pa.  St.  265. 

There  are  a  few  early  cases  to  the 
contrary.  Todd  r.  Lewis,  2  Handy 
(Ohio)  280;  Norton  v.  Wallace,  1  Rich. 
(S.  Car.)  507;  Hobson  v.  Yancey,  2 
Gratt.  (Va.)  73;  cf.  Norton  v.  Wallace, 
2  Rich.  (S.  Car.)  460. 

It  has,  however,  "been  decided  in 
several  cases  that  if  the  administrator 
is  charged  with  a  claim  which  was 
barred  by  the  statute  of  limitations,  his 
sureties  could  prove  that  fact  in  an 
action  against  them  as  a  defence  pro 
tanto.  Danes  v.  Shed,  15  Mass.  6; 
Robinson  v.  Hodge,  117  Mass.  222; 
Gookin  v.  Sanborn,  3  N.  H.  491.  But 
the  contrary  was  expressly  decided  in 
Weber  v.  North,  51  Iowa  375;  Bur- 
rough  v.  Farmer,  54  Mo.  439. 

While  it  has  been  intimated  in  many 
cases  that  the  surety  might  in  an  action 
against  him  prove  fraud  and  collu- 
sion between  the  administrator  and  the 
distributee,  it  has  been  expressly  de- 
cided that  that  can  only  be  done  in  a 
direct  proceeding  attaching  the  decree. 
People  v.  Downing,  4  Sandf.  (N.  Y.) 
189.  To  same  effect  is  Hobbs  v.  Mid- 
dleton, 1  J.  J.  Marsh.  (Ky.)  176,  179. 
But  sec  People  v.  Townsend,  37  Barb. 
(N.  Y.)  520. 

"It  is  for  this  reason  (»'.  e.  that  the 
judgment  is  conclusive  upon  them)  that 
sureties,  though  not  parties  to  the 
record,  nor  beneficially  interested  in 
proceedings  by  or  against  executors  or 
administrators,  are  allowed  the  right  of 
appeal  from  judgments  against  their 
principals."  Woerner  on  The  Amer- 
ican Law  of  Administration,  §  255, 
vol.  1,  p.  547. 

3.  The  above  rule  applicable  to  sure- 
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nity*  or  official  bonds*  are  at  most  but  prima  facie  evidence 
against  the  sureties  thereon. 

VTtt  Judgments  of  Sisteb,  States — 1.  Constitutional  and  Legis- 
lative Provisions. — Article  IV,  §  I,  of  the  constitution  of  the 
United  States,  provides  as  follows:  "Full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and. 
judicial  proceedings  of  every  State.  And  the  congress  may,  by 
general  laws,  prescribe  the  manner  in  which  such  acts,  records 
and  proceedings  shall  be  proved  and  the  effect  thereof." 

The  act  of  May  26th,  1790  (Rev.  Stat.,  §  905),  after  provid- 
ing the  mode  of  authenticating  the  acts,  records  and  judicial  pro- 
ceedings of  the  States  and  Territories  and  of  any  country  subject 
to  the  jurisdiction  of  the  United  States,  declares :  "And  the  said 
records  and  judicial  proceedings  so  authenticated  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  the  courts  of  the  State 
from  whence  the  said  records  are  or  shall  be  taken." 

2.  Courts  Whose  Judgments  Are  Subject  to  These  Provisions. — The 
judgments  of  federal  courts  may  perhaps  be  treated  as  domestic 
judgments  by  other  federal  courts  and  by  the  courts  of  the  same 
State  in  which  the  federal  court  sits,8  but  they  are  at  least  given 

ties  on  administration  bonds  has  been  cials  has  been  held  conclusive  in  an 

applied  to  all  bonds,  where  the  con-  action  against  his  sureties,  except  that 

dition  is  that  the  surety  will  be  bound  it  could  be  impeached  for  fraud,  in  Tracy 

by  the  result  of  litigation  between  the  v.  Goodwin,  5  Allen  (Mass.)  409; 

principal  and  the  third  party.    Brandt  Fay  v.  Ames,  44  Barb.  (N.  Y.)  327; 

on  Suretyship  and  Guaranty,  p.  125,  $  Masser  v.  Strickland,  17  S.  &  R.  (Pa.) 

91.   Riddle  v.  Baker,   13  Cal.  295;  354;  s.  c,  17  Am.  Dec.  668;  Evans  v. 

Keane  v.  Fisher.  10  La.  An.  261;  Way  Com.,8  Watts  (Pa.)  398;  Musselman 

v.  Lewis,  115  Mass.  26;  Cutter  v.  Evans,  v.  Com.,  7  Pa.  St.  240. 

115  Mass.  27;  Towle  v.  Towle,  46  N.  In  another  line  of  cases  such  judg- 

H.431;  Methodist  Churches  v.  Barker,  ment  has  been  held  to  be  only  prima 

18  N.  Y.  463;  Parkhurst  v.  Sumner,  23  facie  evidence,  and  therefore  generally 

Vt.  53S.  impeachable.    Thomas  v.  Hubbell,  15 

1.  Bonds  of  Indemnity. — In  thecaseof  N.  Y.  405;  s.  c,  35  N.  Y.  120;  State  v. 

bonds  of  indemnity,  bonds'  conditioned  Colerick,  3  Hamm.  (Ohio)  487;  Atkins 

on  the  performance  of  covenants,  rec-  v.    Baily,  17  Tenn.  (9   Yerg.)  lit; 

ognizances  for  good  behavior"and  the  Munford  v.  Overseers,  2  Rand.  (Va.) 

like,  a  judgment  against  the  principal  313;  Jacobs  r.  Hill,  2  Leigh  (Va.)  426; 

would  seem  to  be  at  most  only  prima  Cox  v.  Thomas,  9  Gratt.  (Va.)  323. 

facie  in  an  action  against  the  surety.  While  in  the  following  cases  it  has 

impeachable  by  proof  of  condition  per-  been  held  that  such  judgment  was  no 

formed,  mistake,  fraud,  etc.    King  v.  evidence  at  all  in  such  action.    Pico  v. 

Norman,  4  C.  B.  884;  Berger  v.  Will-  Webster,'  14  Cal.  202;  Irwin  v.  Backus, 

iams.  4  McLean  (U.  S.)  577;  Stewart  25  Cal.  214;  Beall  v .  Beck,  3  H.  &  McII. 

r.  Thomas,  45  Mo.  42;  Douglass  v.  (Md.)  242. 

Howland,  24  Wend.  (N.  Y.)  35;  Jack-  See  the  branch  of  the  article  ortjudg- 

son  v.  Griswold,  4  Hill  (X.  Y.)  522;  ments  treating  of  the  conclusive  effect 

Bridgport  F.  &  M.  Ins.  Co.  v.  Wilson,  .of  judgments. 

34  N.  Y.  275;  Bevisse  v.  Wood,  37  N.  3.  Federal  Courts. — The  judgments  of 

Y.  527;  Respublica  v.  Davis,  3  Yeates  the  courts  of  the  United  States,  when 

(Pa.)   128;    Webb  v.   State,  4  Cold,  pleaded  in  another  court  of  the  United 

(Tenn.)  199.  States,  are  at  least  within  the  above  leg- 

%  Official  Bonds. — In  the  case  of  of-  islative  provision,  if  they  are  not  to  be 

ficial  bonds,  judgment  against  the  offi-  considered  as  domestic  judgments.  Bid- 
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the  effect  of  a  sister  state  judgment  in  all  federal  and  state 
courts.1  In  like  manner  the  judgments  of  state  courts  may  per- 
haps be  treated  as  domestic  judgments  in  a  federal  court  sitting 
within  said  State,8  but  they  also  are  at  least  given  the  effect  of  a 


die  v.  Wilkins,  I  Pet.  (U.  S.)  686; 
Montford  v.  Hunt,  3  Wash.  C.  C.  (U. 
S.)  28;  Reed  v.  Ross,  1  Baldw.  (U.S. 
C.  C.)  36. 

A  judgment  of  a  United  States  court 
sitting  in  a  particular  State  occupies  in 
that  State  the  same  footing  as  a  domes- 
tic judgment  of  a  superior  court  of 
record  of  that  State.  Turrell  v.  War- 
ren, 14  Minn.  9;  Earl  v.  Raymond,  4 
McLean  (U.  S.)  233;  Shepherd  v. 
Commrs.  of  Ross  Co.,  7  Ohio  271; 
Wandling  v.  Straw.  25  W.  Va.  692, 705; 
Thompson  v.  Lee  Co.,  23  Iowa  206; 
Barney  v.  Patterson,  6  H.  &  J.  (Md.) 
182;  Town  of  St.  Albans  v.  Bush,  4 
Vt.  58. 

They  only  have  the  effect  of  a  sister 
State  judgment  in  New  York.  Tar- 
bell  i'.  Briggs,  3  Paige  (N.  Y.)  207; 
Davis  v.  Bruns,  23  Hun  (N.  Y.)  648. 

A  marshal's  sale  of  land  under  exe- 
cution from  a  United  States  court  made 
before  the  door  of  the  United  States 
court  house,  and  not  in  the  county 
where  the  land  is  situate,  is  void,  and 
may  be  attacked  therefor  collaterally. 
Moody's  Heirs  v.  Moeller,  72  Tex.  635 
(following  Sinclair  v.  Stanley,  64  Tex. 
67);  Jenners  v.  Pomeroy,  9  Ind.  461. 

1.  The  judgment  of  a  federal  court  is 
within  the  above  legislative  provision 
when  relied  upon  in  the  courts  of  any 
State  in  the  Union.  Freeman  on  Judg. 
(3rd  ed.),  $  578;  Embry  v.  Pal- 
mer, 107  U.  S/3. 

•A  judgment  of  a  United  States  court 
will  not  be  held  to  be  a  foreign  judg-. 
inent  in  an  action  thereon  in  a  State 
other  than  the  one  where  the  United 
States  court  was  sitting.  Thompson  v. 
Lee  Co.,  22  Iowa  206;  McCauley  v. 
Hargrovcs,  48  Ga.  50;  Niblett  v.  Scott, 
4  La.  An.  246. 

There  are  some  early  cases  holding 
that  the  judgment  of  a  federal  court  is 
a  domestic  judgment  in  the  courts  of 
any  State.  Adams  v.  Way,  33  Conn. 
419;  Pepoon  v.  Jenkins,  2  Johns.  C.  (N. 
V.)  119;  Williams  v.  Wilkes,  14  Pa.  St. 
228. 

Congress  has  passed  several  acts  de- 
fining the  effect  to  be  given  to  judg- 
ments acquired  in  United  States  court. 
Thus  by  act  of  June  1st,  1872  (Rev. 
Stat.  U.  S.,  §§915,  916).  a  plaintiff  in  a 
federal  court  is  entitled  to  similar  reme- 


dies against  defendant's  property, 
"which  are  now  provided  by  -the 
laws  of  the  State  in  which  such  court 
is  held,"  and  by  act  of  August  1st,  188S 
(25  U.  S.  Stat.  L.  357),  it  is  enacted 
that  judgments  and  decrees  of  United 
States  courts  shall  be  liens  on  property 
throughout  the  State  wherein  such 
court  is  sitting  in  the  same  manner  as 
judgments  rendered  by  a  court  of  gen- 
eral jurisdiction  of  such  State,  but  it  is 
provided  that  the  State  may  require 
such  judgment  to  be  docketed  in  a  par- 
ticular manner  and  in  a  certain  office. 

By  an  act  passed  in  18S9  in  North 
Carolina,  such  judgments  are  required 
to  be  docketed  in  the  county  where  the 
lands  are  situate,  against  which  a  lien 
is  desired;  without  such  docketing  it 
has  been  held  that  no  lien  was  acquired. 
Alsop  v.  Moscley  (N.  Car.),  10  S.  E. 
Rep.  124. 

2.  State  Courts. — The  judgment  of  a 
State  court  will  be  regarded  by  the 
federal  courts  sitting  within  the  terri- 
torial limits  of  the  State  in  which  the 
same  is  rendered  as  a  domestic  judg- 
ment. Owens  v.  Gotzian  (U.  S.  C.  C. 
Minn.),  16  Am.  L.  Reg.,  N.  S.  181 ;  s.  c, 
4  Dillon  (U.  S.)  436;  Wilkinson  v. 
Yale,  6  McLean  (U.  S.)  16.  Compare 
Chicago  &  Alton  R.  Co.  v.  Wiggins 
Ferry  Co.,  108  U.  S.  18. 

Such  a  judgment  is  impeachable  in 
the  same  way  as  a  sister  State  judg- 
ment. Swift"  r.  Meyers,  13  Saw.  (U. 
S.  C.O5S3. 

The  question  may,  perhaps,  depend 
upon  the  nature  of  the  service  of  pro- 
cess. Thus:  A  State  court  entered  a 
decree  for  the  removal  of  a  cloud  upon 
the  title  to  land  within  the  State 
against  a  nonresident  who  had  been 
summoned  by  publication  only.  The 
nonresident  having  brought  suit  in  a 
United  States  court  sitting  within  said 
State  against  the  plaintiff  in  the  suit  in 
the  State  court  to  recover  the  land,  the 
decree  of  the  State  court  was  pleaded  in 
bar.  The  decree  was  held  to  be  no  bar. 
Gray,  J.,  saying:  "Such  a  decree  being 
in  personam  merely,  can  only  be  sup- 
ported against  a  person  who  is  not  a 
citizen  or  resident  of  the  State  in  which 
it  is  rendered,  by  actual  service  upon 
him  within  its  jurisdiction;  and  con- 
structive service  by  publication  in  a 
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sister  State  judgment  in  all  federal  courts  as  well  as  in  the  courts 
of  the  other  States.1  The  effect  to  be  given  to  a  judgment  of  a 
justice  of  the  peace  is  disputed.* 

3.  Requisites  ef  Judgments  to  be  Within  These  Provisions. — These 
provisions  do  not  apply  to  actions  pending  in  another  State  ;  there 
must  be  a  judgment.*  The  judgment  must  be  certain  or  capable 
of  being  made  so,4  and  it  must  be  a  final  judgment,  an  interlocu- 
tory order  not  being  enforceable.6    It  must  have  been  duly  en- 


newspaper  is  not  sufficient.  The  courts 
of  the  State  might,  perhaps,  feel  bound 
to  give  effect  to  the  service  made  as  di- 
rected by  its  statutes.  But  no  court, 
deriving  Its  authority  from  another  gov- 
ernment will  recognize  a  merely  con- 
structive service  as  bringing  the  person 
within  the  jurisdiction  of  the  court. 
The  judgment  would  be  allowed  no 
force  in  the  courts  of  any  other  State; 
and  it  is  of  no  greater  force  as  against 
a  citizen  of  another  State  in  a  court  of 
the  United  States,  though  held  within 
the  State  in  which  the  judgment  was 
rendered.  Hart  v.  Sansom,  no  U.  S. 
iji,  155.  Compare  Hollingsworth  v. 
Barbour,  4  Pet.  (U.  S.)  466;  Boswell  v. 
Otis,  9  How.  (U.  S.)  336. 

1.  The  judgment  of  State  court  is 
within  the  above  legislative  provision 
when  relied  upon  in  a  United  States 
court  sitting  in  another  State.  Amory 
v.  Amory,  3  Biss.  (U.  S.)  266;  Walser 
v.  Seligman,  31  Blatchf.  (U.  S.)  130; 
Claflin  z:  McDermott,  12  Fed.  Rtp. 
375;  Field  v.  Gibbs,  1  Pet.  C.C.  (U.  S.) 

In  a  proceeding  to  enforce  a  liability 
created  by  a  State  statute,  the  courts  of 
the  United  States  give  to  a  judgment 
of  a  State  court  the  same  effect,  either 
as  evidence  or  as  cause  of  action,  which 
is  given  to  it  in  like  proceedings  in  the 
courts  of  the  State  whose  laws  are  in- 
voked in  the  enforcement.  Chase  v. 
Curtis,  113  U.  S.  452. 

J.  Justices'  Judgments. — The  judg- 
ment of  a  justice  of  the  peace  in  an- 
other State,  while  not  within  the  act  of 
congress  as  to  the  authentication  of 
records,  is  when  proved  within  the  pro- 
vision of  the  constitution.  Bissell  v. 
Edwards,  5  Day  (Conn.)  263;  Draggoo 
v.  Graham, 9  Ind.  212;  Thomas  v.  Rob- 
inson, 3  Wend.  (N.  Y.)  267:  Silver 
Lake  Bank  v.  Harding,  5  Ohio  545; 
Pelton  v.  Platner,  13  Ohio' 209;  Stock- 
well  t>.  Coleman,  10  Ohio  St.  33;  Blod- 
gett  t>.  Jordan,  6  Vt.  580;  Carpentier  v. 
Pier,  30  Vt.  81;  Beal  v.  Smith,  14  Tex. 
305- 


Such  a  judgment  is  not  within  the 
above  provision,  but  is,  like  a  foreign 
judgment,  simply  prima  facie  evidence 
of  a  debt.  McElfatrick  v.  Taft,  10 
Bush  (Ky.)  160;  Warren  v.  Flagg.  2 
Pick.  (Mass.)  448;  Robinson  v.  Pres- 
cott,  4  N.  H.  450;  Taylor  v.  Barron,  30 
N.  H.  7S;  Clark  v.  Parsons,  Rice  (S. 
Car.)  16;  Evans  v.  Cleary,  125  Pa.  St. 
204;  Graham  v.  Grigg,  3  Harr.  (Del.) 
408. 

See  the  act  of  February  27th,  184^.  $ 
4,  P.  L.  73,  in  Pennsylvania.  Br.  Purd. 
Dig.  (1883),  p.  080,  §  41. 

When  by  the  laws  of  a  State  the 
transcript  of  a  judgment  of  a  justice 
of  the  peace  filed  in  a  court  of  record 
of  general  jurisdiction  is  to  be  treattd 
as  a  judgment  of  said  court,  the  duly 
authenticated  record  of  said  court, 
when  sued  upon  in  another  State,  is  en- 
titled to  the  same  faith  and  credit  as 
though  the  judgment  had  been  origi- 
nally obtained  there.  Rowley  v.  Car- 
ron,  117  Pa.  St.  52. 

3.  Lis  Pendens. — Lis  pendens  in  an- 
other State,  or  in  a  United  States  court 
is  no  bar  to  an  action  in  personam. 
Seevers  v.  Clement,  28  Md.  426;  Wilcox 
v.  Kassick,  2  Mich.  165;  People  x\ 
State  Treasurer,  24  Mich.  468;  Hatch 
v.  Spofford,  22  Conn.  485;  Shelton  r. 
Johnson,  4  Sneed  (Tenn.)  672.  See 
Conflict  of  Laws,  par.  4,  in  Am.  & 
Eng.  Encyc.  of  Law,  p.  535,  and  Lis 
Pendens. 

4.  The  judgment  of  the  court  of 
another  State  must  be  certain,  or  capa- 
ble of  being  made  so.  Fritz  v.  Fisher, 
5  Clark  (Pa.)  350;  s.  c,  3  Am.  L.  Reg. 
H3- 

B.  An  action  cannot  be  maintained 
on  an  interlocutory  order  of  a  court  of 
another  State.  McClung  v.  McClung, 
11  Weekly  Notes  (Pa.)  122. 

If  by  the  law  of  a  State  where  a  judg- 
ment is  obtained  an  appeal  does  not 
stay  proceedings  on  the  judgment  in 
that  State,  the  pendency  of  such  an  ap- 
peal is  no  bar  to  an  action  on  the  judg- 
ment in    another    State.     Faber  v. 
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tered,  though  perhaps  not  in  accordance  with  the  rules  of  the 
common  law.1  It  must  not  be  a  penal  judgment,8  and  if  it  con- 
cern real  estate,  the  real  estate  must  usually  be  situate  within 
the  court's  jurisdiction.8 


Hovev,  117  Mass.  107.  See  Merchants' 
Ins.  do.  v.  De  Wolf,  33  Pa.  St.  45. 

1.  A  judgrtient  of  a  court  of  general 
jurisdiction  of  another  State  may  be 
proved  by  duly  certified  copies  of  all 
the  papers  in  the  case,  with  a  like  cer- 
tified copy  of  a  record  entitled  "judg- 
ment roll  on  failure  to  answer,  which 
simply  contains  the  names  of  the  court, 
county  and  parties,  with  an  affidavit  of 
the  plaintiff's  counsel  that  no  answer 
or  demurrer  has  been  served  upon  him, 
and  after  reciting  the  service  of  the 
summons  and  copy  of  the  complaint 
on  one  of  the  defendants,  the  failure  to 
serve  a  demurrer  or  answer,  and  the  as- 
sessment of  damages  by  the  clerk,  sets 
forth  that  it  was  adjudged  that  the 
plaintiffs  recover  the  said  sum  of  the 
defendants  with  costs,  and  that  execu- 
tion issue  against  the  sole  property  of 
the  defendant  upon  whom  service  was 
made,  and  the  joint  property  of  both 
defendants.  Knapp  v.  Abell,  10  Allen 
(Mass.)  485. 

In  another  case,  however,  where  the 
record  only  contained  the  memorandum 
of  a  clerk  noting  judgment  instead  of 
the  solemn  act  of  the  court  as  required 
at  common  law,  the  judgment-  record 
was  held  of  no  effect.  Hinson  v.  Ball, 
20  Ala.  298. 

2.  Penal  Judgments. — The  Supreme 
Court  of  the  United  States  cannot  en- 
tertain an  original  action  to  compel  an 
insurance  corporation  of  one  State  to 
pay  to  another  State  the  amount  of  a 
j  .id-'ment  recovered  by  the  latter  for  a 
penalty  imposed  by  its  statute  upon 
such  insurance  corporation  for  doing 
business  in  such  State,  without  having 
first  deposited  with  the  proper  officer  of 
the  State  the  statement  of  its  property 
and  business  required  by  such  statute. 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U. 
S.  265.  , 

"The  rule  that  the  courts  of  no  coun- 
try execute  the  penal  laws  of  another, 
applies  not  only  to  prosecutions  and 
sentences  for  crimes  and  misdemeanors, 
but  to  all  suits  in  favor  of  the  State  for 
the  recovery  of  pecuniary  penalties  for 
any  violation  of  statutes  for  the  protec- 
tion of  its  revenue  or  other  municipal 
laws,  and  to  all  judgments  for  such 
penalties.  If  this  were  not  so,  all  that 
would  be  necessary  to  give  ubiquitous 


effect  to  a  penal  law  would  be  to  put  the 
claim  for  a  penalty  into  the  shape  of  a 
judgment."  Gray,  J.,  in  Wisconsin  z: 
Pelican  Ins.  Co.,  127  U.  S.  265.  See 
Chase  v.  Curtis,  1:3  U.  S.  452. 

A  judgment  in  a  qui  tarn  action  for 
penalties  incurred  by  a  violation  of  a 
State  statute  against  usury  will  not  Ik 
enforced  in  another  State,  though  the 
court  rendering  the  judgment  had 
jurisdiction  over  the  defendant,  and  the 
judgment  in  that  State  was  good.  Bry- 
ant v.  Ela,  1  N.  H:  396.  Contra,  Healy 
v.  Root,  11  Pick.  (Mass.)  3S9. 

But  when  judgment  is  recovered  on 
forfeited  recognizances  taken  in  conse- 
quence of  an  alleged  violation  of  the 
penal  laws  of  a.  State,  such  judgment 
will  be  enforced  in  another  State.  Spen- 
cer v.  Brockway,  1  Ohio  259;  s.  c,  13 
Am.  Dec.  615. 

So  will  a  money  judgment  for  deten  - 
tion  of  goods  recovered  in  an  action  of 
replevin.   Johnson  v.  Butler,  2  Iowa 

So  will  a  judgment  for  a  penalty  in  a 
bastardy  case.  State  v.  Helmer,  21 
Iowa  370. 

For  the  extradition  of  criminals  see 
Extradition,  vol.  7,  p.  598. 
3.  Judgments  Relating  to  Seal  Estate. 

— The  judgment  of  a  court  of  one 
State  declaring  the  existence  of  a  lien 
on  real  estate  situate  in  another  State, 
will  not  be  enforced  in  the  latter  State, 
because  real  estate  is  governed  by  the 
lex  ret  sitee.  Short  v.  Galway.  83  Ky. 
501;  s.  c.  4  Am.  St.  Rep.  lGS. 

A  judgment  by  a  court  in  X  State 
that  a  deed  given  for  lands  in  V*  State 
is  void,  is  without  the  jurisdiction 
of  that  court.  D»vis  v.  Headlev,  22  S. 
J.Eq.  115. 

So  a  decree  of  the  circuit  court  of  the 
United  States  directing  the  conveyance 
of  lands  in  the  State  where  the  court 
is  sitting,  does  not  operate  as  a  convey- 
ance. Shepherd  v.  Commrs.  of  Ross 
Co.,  7  Ohio  271. 

A  probate  court  in  one  State  may  not 
authorize  the  sale  of  lands  of  a  decedent 
situate  in  another  State  for  the  payment 
of  his  debts.  Wilkinson  v.  Lefand.  2 
Pet.  (U.  S.)  627. 

Where  all  the  estate  of  a  decedent  is 
included  in  a  proceeding  in  partition  in 
State  A.  the  decree  is  insufficient  to 
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4.  Status  and  Effect  of  Sister  State  Judgments  Generally. — The  con- 
stitutional and  legislative  provisions  do  not  make  the  judgments, 
of  sister  state  courts  domestic  judgments,  but  constitute  them  a. 
separate  class  distinguishable  alike  from  foreign  and  domestic 
judgments.'  They  must  be  given  and  are  given  generally  the 
same  effect  as  they  have  in  the  State  where  they  were  rendered 
and  no  more.*    They  do  not  operate  to  make  the  plaintiff  « 


pass  the  title  to  any  land  in  State  B. 
Bat  in  a  proceeding  in  State  B  by  the 
party  to  whom  said  land  was  allotted 
t:>  compel  a  conveyance  by  the  other 
forties  of  their  interest  in  said  land,  the 
Jctree  in  the  partition  suit  is  frima 
Utcii-  good  and  valid  as  to  the  partition, 
and  creates  equities  entitling  the  com- 
plainant to  the  conveyance  prayed  for. 
Page     McKee,  3  Bush  (Ky.)  135. 

i.  Status  of  Judgment.— Case's  may 
be  found  in  which  it  is  held  that  the 
judgment  of  a  State  court,  when  intro- 
duced as  evidence  in  the  tribunals  of 
another  State,  are  to  be  regarded  in  all 
respects  as  domestic  judgments.  On 
the  other  hand,  another  class  of  cases 
might  be  cited  in  which  it  is  held  that 
such  judgments  in  the  courts  of  another 
State  are  foreign  judgments,  and  that 
as  such  the  judgments  are  open  to  every 
enquiry  to  which  other  foreign  judg- 
ments may  be  subjected  under  the  rules 
of  the  common  law.  Neither  class  of 
these  decisions  is  quite  correct.  They 
certainly  are  not  foreign  judgments  un- 
der the  constitution  and  laws  of  con- 
gress in  any  proper  sense,  because  they 
shall  have  such  faith  and  credit  given 
to  them  in  every  other  court  within  the 
L'nited  States  as  they  have  by  law  or 
usage  in  the  courts  of  the  State  from 
whence  they  were  taken,  nor  are  they 
domestic  judgments  in  every  sense  be- 
cause they  are  not  the  proper  founda- 
tion of  final  process,  except  in  the  State 
where  they  were  rendered.  Besides 
they  are  open  to  enquiry  as  to  the  juris- 
diction of  the  court  and  notice  to  the 
defendant;  but  in  all  other  respects 
they  have  the  same  faith  and  credit  as 
domestic  judgments."  Clifford,  J., 
in  Christmas  v.  Russell,  5  Wall.  (U.S.) 
290,  305. 

"Judgments  recovered  in  one  State 
of  the  Union,  when  proved  in  the  courts 
of  another,  differ  from  judgments  re- 
covered in  a  foreign  country  in  no  other 
respect  than  that  of  not  being  re-exam- 
inabl?  upon  the  merits,  nor  impeachable 
for  fraud  in  obtaining  them,  if  rendered 
by  a  court  having  jurisdiction  of  the 


cause  and  of  the  parties."  Gray,  J.,  in. 
Hanley  v.  Donoghue.  116  U.  S.  1,  4. 

Fuller,  C.  J.,  thus  summarizes  the 
status  of  judgments  of  other  States: 
"This  •does  not  prevent  an  enquiry  into 
the  jurisdiction  of  the  court  in  which  a 
judgment  is  rendered,  to  pronounce  the 
;udgment,  nor  into  the  right  of  the. 
State  to  exercise  authority  over  the 
parties  or  the  subject  matter,  nor 
whether  the  judgment  is  founded  in,, 
and  impeachable  for,  a  manifest  fraud.. 
The  constitution  did  not  mean  to  con- 
fer any  new  power  on  the  States;  but 
simply  to  regulate  the  effect  of  their 
acknowledged  jurisdiction  6ver  persons, 
and  things  within  their  territory.  It 
did  not  make  the  judgments  of  the 
States  domestic  judgments  to  all  in- 
tents and  purposes,  but  only  gave  a 
general  validity,  faith  and  credit  to 
them  as  evidence.  No  execution  can 
be  issued  upon  such  judgments  without 
a  new  suit  in  the  tribunals  of  other 
States,  and  they  enjoy,  not  the  right  of 
priority  or  privilege  or  lien  which  they 
have  in  the  State  where  they  are  pro- 
nounced, but  that  only  which  the  lex, 
fori  gives  to  them  by  its  own  laws  in 
their  character  of  foreign  judgments."' 
Cole  v.  Cunningham.  133  U.  S.  107. 

3.  Effect  of  Judgment. —  The  judg- 
ment of  another  State  rendered  by  a 
court  having  jurisdiction  is  admissible 
in  evidence  under  the  general  issue,  and: 
has  the  same  force  and  effect  when, 
pleaded  or  offered  in  evidence  as  in  the 
State  where  it  was  rendered,  and  no, 
more.  Mutual  Life  Ins.  Co.  v.  Harris, 
7  Otto  (U.  S.)  331;  Burt  v.  Delano.  4  : 
Cliff.  (U.  S.)  61 1";  Green  v.  Sanniento, 
3  Wash.  (U.  S.  C.  C.)  17;  Sumner  r.. 
Marcy,  3  Woodb.  &  My.  (U.  S.)  105; 
Lehman  v.  Green  (Ala.),  6  S.  Rep.  44; 
Cannon  v.  Brame,  45  Ala.  262;  Bank 
of  North  America  v.  Wheeler,  28. 
Conn.  433;  Skelding  v.  Harris,  17- 
Weekly  Notes  (Pa.)  238;  Gilchrist  v. 
W.  Va.  O.  &  O.  L.  Co.,  21  W.  Va. 
115;  Burns  v.  Belknap,  22  Vt.  419; 
Kellam  v.  Toms.  38  Wis.  592. 

The  effect  of  a  judicial  record  of  a 
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judgment  creditor  in  another  State.1  A  judgment  against  an 
administrator  in  one  State  may  not  furnish  a  right  of  action 
against  another  administrator  of  the  same  decedent's  estate  in 
another  State.*  And  a  judgment  in  one  State  may  not  justify  an 
act  done  in  another  State  contrary  to  its  laws.3  The  validity  of 
the  judgment  is  generally  determined  by  the  law  of  the  State 
rendering  it.4 

Thus  where  one  joint  debtor  only  is  served,  a  judgment  against 
him,  ff  valid  in  the  State  where  rendered,  will  be  enforced 
against  him  in  another  State,5  but  does  not  constitute  a  cause  of 


eister  State  is  the  same  in  this  State  as 
in  the  State  where  it  was  made,  except 
that  it  can  only  be  enforced  here  by  an 
action  or  special  proceeding,  and  ex- 
cept, also,  that  the  authority  of  a  guar- 
dian or  committee,  or  of  an  executor  or 
administrator  does  not  extend  beyond 
the  jurisdiction  of  the  government  un- 
der which  he  was  invested  with  his 
authority.  California  Code  (Deering), 
vol.  3,  $  1913. 

1.  Status  of  Creditor.— In  the  pay- 
ment of  the  debts  of  a  decedent,  the 
judgment  of  another  State,  whatever 
may  have  been  the  subject  matter  of 
the  suit,  cannot  be  put  upon  the  footing 
of  judgments  rendered  in  the  State  of 
the  decedent's  domicil.  It  can  only 
rank  as  a  simple  contract  debt.  McEl- 
moyle  v.  Cohen,  13  Pet.  (U.  S.)  312; 
Cameron  v.  Wurtz's  Admr.,  4  McCord 
(S.  Car.)  278. 

A  judgment  creditor  who  proceeds 
in  equity  in  another  State  to  enforce 
the  judgment  occupies  there  the  posi- 
tion of  a  general  creditor  at  large  only, 
and  not  of  a  judgment  creditor,  and  "if 
a  judgment  and  execution  is  necessary,  it 
must  be  first  obtained  in  the  other 
State.  Saffold  v.  Wade,  51  Ala.  214; 
Carter  v.  Bennett,  6  Fla.  214;  Weaver 
Cressman,  21  Neb.  675;  Claflin  v.  Mc- 
Dermott,  12  Fed.  Rep.  375;  Walser  v. 
Seligman,  21  Blatchf.  (U.  S.)  130;  Tar- 
bell  v.  Briggs,  3  Paige  (N.  Y.)  207; 
Davis  v.  Bruno,  23  Hun  (N.  Y.)  648. 

In  West  Virginia,  however,  such 
prior  judgment  and  execution  not  be- 
ing necessary,  the  judgment  of  the 
other  State  is  a  debt  sufficient  to  main- 
tain the  proceeding  in  equity  under  the 
statute.  Watkins  v.  Wortman,  19  W. 
Va.  78. 

2.  Judgment  Against  Administrator. — 

A  judgment  against  an  administrator 
appointed  in  another  State  furnishes 
no  right  of  action  against  an  adminis- 
trator in  Texas,  where  it  is  not  shown 
that  assets  of  the  former  ever  came  into 


the  latter's  hands.  Carrigan  v.  Semple 
(Tex.),  12  S.  W.  Rep.  178.  See  the 
California  Code  (Deering),  vol.  3,  fj 

S.  Justification  Under  Judgment. — An 

order  of  a  court  of  another  State  pur- 
suant to  its  statute  directing  the  re- 
moval of  a  pauper  who  has  not  gained 
a  legal  settlement  in  that  State  to 
another  State,  her  former  place  of  resi- 
dence, is  no  justification  to  the  person 
who  executes  it  in  an  action  for 
damages  in  the  courts  of  that-  other 
State,  if  such  removal  is  in  violation  of 
the  statutes  of  that  other  State.  Ne- 
waygo Co.  v.  Nelson,  75  Mich.  154. 

4.  Validity  of  Judgment.— The  title 
acquired  under  the  attachment  or  as- 
signment laws  of  one  State,  and  which 
is  valid  there,  is  to  be  held  valid  in 
every  other  State.  Green  v.  Van  Bus- 
kirk,  7  Wall.  (U.  S.)  139;  Crapo  v. 
Kelly,  16  Wall.  (U.  S.)  610. 

But  not  the  title  acquired  in  an  exe- 
cution on  a  judgment  in  personam 
against  a  defendant  who  was  served 
only  by  publication,  such  service  not 
being  "due  process  of  law,"  within  the 
fourteenth  amendment  to  the  constitu- 
tion of  the  United  States.  Pennoyer  v. 
Neff,  95  U.  S.  714. 

A  judgment  for  purchase  money  of 
slaves  entered  in  Georgia,'va  1861, valid 
by  law  of  Georgia,  will  be  enforced  in 
the  United  States  courts.  French  v. 
Turnlin,  10  Am.  L.  Reg.,  N.  S.  641. 

5.  Joint  Debtors. — The  judgments  of 
a  court  of  another  State  against  several 
persons  jointly,  over  only  one  of  whom 
the  court  had  acquired  jurisdiction, 
have  been  held  void  against  both  on 
the  ground  that  they  were  entire  and 
unqualified  in  cases  where  the  validity 
of  the  judgment  by  the  law  of  the 
State  where  it  was  rendered  was  not 
proved.  Knapp  v.  Abell,  10  Allen 
(Mass.)  485;  Wright  v.  Andrews,  130 
Mass.  149. 

Where,  however,  it  is  proved  that  by 
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action  against  the  other  joint  debtors  not  served  with  process.1 
They  may,  however,  be  sued  on  the  original  cause  of  action.*  But 
a  judgment  entered  by  the  prothonotary  instead  of  by  an  attorney 
in  accordance  with  the  law  of  one  state  will  not  always  be  recog- 
nized in  another  State,3  nor  will  divorces  valid  by  the  law  of  the 
State  where  they  are  rendered.4  The  effect  of  the  judgment  in 
another  State  must  be  proved,5 

the  law  of  the  State  where  the  judgment 
was  rendered,  it  is  valid  as  against  the 
parties  served,  an  action  upon  said 
judgment  against  the  parties  so  served 
(if  amenable  to  the  service  of  that  pro- 
cess) may  be  brought  in  another  State. 
Burt  v.  Delano,  4  Cliff.  (U.  S.)  611; 
Swift  v.  Stark,  2  Oreg.  97. 

1.  But  an  action  on  such  judgment 
does  not  lie  in  another  State  against 
the  parties  who  had  not  been  served. 
DArcvt>.  Ketchum,  11  How.  (U.  S.) 
165;  Hall  v.  Lanning,  91  U.  S.  160; 

c,  3  Cent.,  Law  Jour.  58;  Wood  v. 
Watkinson,  17  Conn.  500;  Phelps  v. 
Brewer,  9  Cush.  (Mass.)  390;  Bowler  v. 
Huston,  30  Gratt.  ( Va.)  266. 

2.  Although  such  judgment  is  proved 
to  be  valid  as  against  the  parties 
served,  it  is  no  bar  to  an  action  in  an- 
other State  on  the  original  cause  of 
action  against  the  parties  not  served. 
Stone  v.  Wainwright.  147  Mass.  201. 
Compare  Board  of  Public  Works  v. 
Columbia  College,  17  Wall.  (U.  S.) 

S2l. 

And  such  a  judgment  has  been  held 
no  bar  to  an  action  in  another  State 
upon  the  original  demand  against  all 
the  parties  liable  therefor.  Bonesteel  v. 
Todd,  9  Mich.  371. 

But  the  obtaining  of  this  judgment 
■does  not  prevent  the  running  of  the 
statute  of  limitations  in  another  State 
against  the  original  cause  of  action. 
Phelps  v.  Brewer,  9  Cush.  (Mass.)  390. 

3.  Judgments  Entered  by  the  Protho- 
notary.— Where  the  judgment  of  an- 
other State  appears  from  the  record  to 
be  invalid  under  the  laws  of  the  State 
where  suit  is  brought  upon  it,  viz:  con- 
fessed by  the  prothonotary  and  not  by 
an  attorney,  it  will  not  be  enforced  un- 
less it  be  shown  that  such  judgment  is 
valid  under  and  according  to  the  laws, 
practice  or  usage  of  the  State  where 
rendered.  Crafts  v.  Clark,  31  Iowa  77; 
Coleman  v.  Waters,  13  W.  Va.  278. 

Nor  even  then,  it  seems,  if  the  judg- 
ment is  entered  on  a  bond  authorizing 
any  attorney  to  confess  judgment,  and 
by  the  law  of  another  State  judgment 
was  entered  by  the  prothonptary,  and 


not  by  an  attorney.  Grover  &  Baker 
Sewing  Machine  Co.  v.  Radcliffe,  66 
Md.  511. 

Or  where  the  power  of  attorney  is 
void  for  uncertainty  under  law  of  sec- 
ond State.  Carlin  v.  Taylor,  7  Lea 
(Tenn.)  666. 

In  like  manner  where  the  record  only 
contained  the  memorandum  of  a  clerk 
noting  judgment  instead  of  the  solemn 
act  of  the  court  as  required  at  common 
law,  the  judgment  record  was  held  of 
no  effect.  Hinson  v.  Ball,  20  Ala.  298. 
Contra,  Knapp  v.  Abell,  92  Mass.  (10 
Allen )  485. 

4.  Divorces. — A  decree  of  divorce 
which  shows  on  its  face  that  the  parties 
were  not  residents  of  the  State  wherein 
the  decree  was  rendered  will  be  held 
void,  though  authorized  by  the  law  of 
that  State.  Hood  v.  State,  56  Ind.  263; 
s.  c,  26  Am.  Rep.  21. 

So  as  to  a  divorce  procured  in  State 
B,  by  a  resident  of  State  A,  on  a 
ground  not  recognized  in  State  A.  Se- 
wall  v.  Sewall,  122  Mass  156;  Jackson 
v.  Jackson,  1  Johns.  (N.  Y.)  424.  But 
see  Kinnier  v.  Kinnier,  45  N.  Y.  535. 
Contra,  as  to  a  divorce  procured  in 
State  B,  by  a  resident  of  State  B,  on  a 
ground  not  recognized  by  the  law  of 
State  A.  Hood  v.  Hood,  11  Allen 
(Mass.)  196.  See  Divorce,  vol.  5,  p. 
748,  et  seq, 

0.  Effect  Must  be  Proved. — The  effect 
of  the  judgment  in  the  State  where 
rendered  must  be  proved  in  a  State 
court  as  amatter  of  evidence,  but  an  al- 
legation in  a  declaration  as  to  the  legal 
effect  of  the  judgment  in  that  State  is 
admitted  by  demurrer.  A  United 
States  court  will,  however,  take  judi- 
cial notice  of  the  legal  effect  of  such 
judgment,  except  on  appeal  from  the 
decree  of  a  State  court  in  an  action 
thereon,  when  it  will  consider  only 
when  proved  or  taken  judicial  notice 
of  by  the  court  below.  Hanley  v. 
Donohue,  116  U.  S.  1;  Renaud  v.  Ab- 
bott, 116  U.  S.  277;  Chicago  &  Alton 
R.  Co.  v.  Wiggins  Ferry  Co.,  119  U. 
S.  615. 

The  effect  of  a  judgment  in  another 
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or  the  effect  of  the  judgment  will  be  determined  by  the  lex  fori.1 
5.  Effect  of  a  Sister  State  Judgment  as  Ees  Adjudicate. — The  judg- 
ment record  is  conclusive,  not  prima  facie,  evidence.*  The  facts 
and  questions  of  law  decided  by  the  judgment  are  generally  con- 
sidered res  adjudicata.  Thus  the  construction  of  a  State  consti- 
tution or  a  State  statute,3  the  decision  of  the  court  as  to  the 


State  may  be  proved  by  experts.  Mow- 
ry  f  Chase,  100  Mass.  79. 

1.  .When  the  law  of  another  State  is 
not  proved  the  validity  and  effect  of  a 
judgment  rendered  there  is  determined 
by  the  lex  fori.  Wernwag  v.  Pawling, 
S  G.&J.(Md.)  500;  Evans  r.  Cleary,  125 
Pa.  St.  204;  Carlin  v.  Taylor.  7  Lea 
(Tcnn.  666;  Rape  v.  lleaton,  9  Wis. 
32S;  Webster  1:  Hunter,  50  Iowa  215; 
Pelton  v.  Platner,  13  Ohio  2t<).  But 
see  2  Am.  L.  Cas.  (5th  ed.)  648-9; 
Paine  1:  Schenectady  Ins.  Co.,  11  R.  I. 
411. 

2.  Effect  of  Judgment  as  Evidence. — 

In  the  early  case  of  Mills  Duryce,  7 
Cranch  (U.  S.)  481,  it  was  contended 
that  the  judgment  of  a  State  court 
ought  to  be  considered  prima  facie 
evidence  only,  but  the  majority  o^"  the 
court  (Joiissox,  J.,  dissenting)  were 
of  the  opinion  that  such  a  construction 
would  render  the  constitutional  provi- 
sion unimportant  and  illusory,  and  it 
was  therefore  decided  that  in  an  action 
on  such  a  judgment  the  plea  of  nil  debet 
though  admittedly  the  proper  plea  to  a 
foreign  judgment,  is  not  a  good  plea  to 
an  action  on  a  judgment  of  another 
State.  A  similar  conclusion  had  been 
reached  in  the  circuit  court  as  early  as 
1705,  in  Armstrong  v.  Carson,  2  Dall. 
(U.  S.)  302. 

Precisely  the  same  question  arose  in 
iStS,  and  was  decided  by  a  unanimous 
court,  Marshall,  C.  J..,  delivering  the 
following  short  opinion:  "This  is  pre- 
cisely the  same  case  as  that  of  Mills  v. 
Duryee,  7  Cranch  (U.  S.)  481.  The 
court  cannot  distinguish  the  two  cases. 
The  doctrine  there  held  was  that  the 
judgment  of  a  State  court  should  have 
the  same  credit,  validity  and  effect  in 
every  other  court  in  the  United  States 
which  it  -had  in  the  State  where  it  was 
pronounced,  and  that  whatever  pleas 
would  be  good  to  a  suit  thereon  in  such 
State,  and  none  others,  could  be  pleaded 
in  any  other  court  in  the  United  States." 
Hampton  v.  M'Connel,  3  Wheat.  (U. 
S.)  234. 

As  to  the  contradiction  of  the  record 
see  infra,  par.  7. 

3.  Construction  of  State  Laws. — The 


decisions  of  the  highest  court  of  a 
State  upon  the  construction  of  the  con-, 
stitution  and  laws  of  said  State  are  res 
adjudicata,  unless  they  conflict  with  or 
impair  the  efficacy  of  some  provision  of 
the  federal  constitution,  or  of  a  federal 
statute,  or  (in  the  United  States  courts 
at  least)  a  rule  of  general  commercial 
law.  Gormley  v.  Clark.  134  U.  S.  33S. 
See  Jurisdiction,  par.  8,  §  (d),  infra. 

A,  an  Illinois  corporation,  brought 
suit  against  B,  another  Illinois  corpora- 
tion, in  a  State  court  of  Missouri,  to 
recover  damages  for  the  breach  of  a 
contract.  B  defended  on  the  ground, 
inter  alii  ,  that  the  contract  in  question 
was  in  violation  of  the  law  of  Illinois, 
and  in  excess  of  the  corporate  powers 
of  the  company  as  an  Illinois  corpora- 
tion. A  thereupon  pleaded  a  judgment 
in  another  suit  in  a  State  court  of  Mis- 
souri, holding  the  contract  in  question 
valid.  B  petitioned  to  remove  the  case 
to  the  United  States  circuit  court.  Af- 
ter removal,  on  motion,  the  circuit 
court  remanded  the  cause  to  the  State 
court  on  the  ground  that  the  constitu- 
tional provision  as  to  judgments  in  other 
States  only  relates  to  the  validity  and 
effect  of  judgments  rendered  in  one 
State  when  proved  in  another,  and 
does  not  require  the  courts  of  one  State 
to  follow  the  decisions  of  the  courts  of 
another  State  upon  questions  arising 
upon  the  construction  of  the  statutes  of" 
the  latter.  Wiggins  Ferry  Co.  v.  Chi- 
cago &  A.  R.  Co.,  3  McCrary  (U.  S. 
C.  C.)  609. 

.  This  case  was  taken  by  appeal  to  the 
Supreme  Court  of  the  United  States, 
and  this  latter  court  sustained  the  de- 
cision of  the  court  below  iri  remanding- 
the  case  to  the  State  court,  but  did  so 
on  the  ground  not  that  the  United 
States  court  had  no  jurisdiction  to  in- 
terfere, but  that  such  jurisdiction,  if  it 
existed,  should  be  invoked1  by  a  writ  of 
error  after  a  final  judgment  by  the  State 
court.  Chicago  &  A.  R.  Co.  v.  Wig- 
gins Ferry  Co.,  108  U.  S.  18. 

The  case  was  subsequently  prose- 
cuted to  final  judgment  in  the  State 
court,  which  court  decided  that  the  con- 
tract was  valid.    A  writ  of  error  was- 
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character  of  a  judgment,  whether  interlocutory  or  final,1  and  the 
findings  of  fact  as  to  fraud*  or  testamentary  capacity,8  and  the 
jurisdictional  facts  found  in  a  proceeding  against  an  insolvent 
corporation  by  its  creditors  to  secure  an  assessment  against  the 
stockholders.4 

6.  Authentication  of  Sister  State  Judgments — (See  also  Authen- 
tication).— The  Revised  Statutes  of  the  United  States,  section 
905,  provides,  inter  alia :  "The  records  and  judicial  proceedings  of 
the  courts  of  any  state  or  territory,  or  of  any  such  country  \i.  e., 
any  country  subject  to  the  jurisdiction  of  the  United  States], 


taken  to  the  United  States  Supreme 
Court,  on  the  ground  that  the  State 
court  had  refused  to  follow  the  deci- 
sions of  the  State  where  the  contract 
had  been  made.  The  writ  was  dis- 
missed on  motion,  on  the  ground  that 
the  law  of  Illinois  upon  this  subject 
had  not  been  proved  in  the  court  be- 
low, the  case  having  been  considered 
by  the  parties  and  the  court  as  involv- 
ing questions  of  general  law  only, 
which  were  not  at  all  dependent  upon 
anything  peculiar  to  the  jurisprudence 
of  Illinois,  and  therefore  no  question 
arose  under  the  above  constitutional 
provision.  It  would  seem,  however, 
from  the  language  of  the  court  that  the 
constitutional  provision  would  require 
the  courts  of  one  State  to  follow  the 
decisions  of  another  State  construing 
chatter  powers  granted  by  the  latter 
State  when  the  law  of  the  latter  State 
is  duly  proved.  Chicago  &  A.  R.  Co. 
v.  Wiggins  Ferry  Co.,  119  U.  S.  615. 

1.  Character  of  Judgment. — Thus, 
where  the  highest  appellate  court  in  a 
State  refused  an  appeal  on  the  ground 
that  the  decree  sought  to  be  appealed 
from  was  interlocutory,  a  United  States 
court  refused  to  consider  the  question 
whether  such  decree  was  final  or  inter- 
locutory. Board  of  Public  Works  v. 
Columbia  College,  17  Wall.  (U.  S.)  521. 

i.  Fraud. — This  principle  is  singu- 
larly illustrated  by  the  case  of  Dobson 
against  Pearce.  One  Olney  having 
obtained  a  judgment  against  Pearce 
in  New  York,  brought  an  action 
thereon  in  Connecticut.  Pearce  filed 
a  bill  in  equity  on  the  equity  side 
of  the  Connecticut  court  to  restrain  the 
prosecution  of  the  action  on  the  ground 
that  the  judgment  had  been  fraudulent- 
ly obtained.  The  court  sitting  in  equity 
found  that  the  judgment  had  been 
fraudulently  obtained,  and  granted  an 
injunction  "restraining  the  prosecution 
of  the  action.  Subsequently  Olney 
assigned  the  judgment  to  Dobson,  and 


he  brought  an  action  thereon  against 
Pearce  in  the  same  court  in  New  York 
where  the  judgment  had  been  origi- 
nally obtained.  Pearce  pleaded  the  de- 
cree in  the  equity  proceeding  in  Con- 
necticut as  a  bar  to  the  suit,  and  it  was 
ke.ld  that  that  decree  was  conclusive 
evidence  that  the  judgment  had  been 
obtained  by  fraud.  Dobson  v.  Pearce. 
12  N.  Y.  156.  Contra,  as  to  foreign 
judgments.  Abouloff  v.  Oppenheimer, 
L.  R.,  10      B.  Div.  295. 

In  another  case,  however,  where 
such  a  decree  of  a  court  of  equity  in 
another  State  holding  a  bond  to  be 
fraudulent  and  void,  and  decreeing  the 
cancellation  thereof,  was  offered  in  evi- 
dence in  an  action  on  the  bond,  the  evi- 
dence was  held  inadmissible,  because 
the  bond,  being  uncancelled,  was  still 
good  at  law,  and  the  obligor  can  only 
proceed  in  equity  to  enforce  the  decree 
by  process  of  contempt.  Davidson  v. 
Sharpe.  6  Ired.  Law  (N.  Car.)  14. 

8.  Testamentary  Capacity. — A  will 
probated  in  a  sister  State  may  not  be 
attacked  collaterally  on  ground  of  in- 
capacity and  undue  influence.  Ives  v. 
Salisbury,  56  Vt.  565.  Contra,  Bowen 
v.  Johnson,  5  R.  I.  112. 

Such  will  is  not  evidence  if  objected 
to  until  proved  in  probate  court  of  State 
where  it  is  offered  in  evidence.  Olney 
v.  Angell,  5  R- 1-  198. 

4.  Assessments  Against  Stockholders. 
— The  decree  of  a  court  of  competent 
jurisdiction  in  another  State,  in  a  suit 
by  creditors  of  an  insolvent  corporation 
having  its  principal  office  therein, 
against  said  corporation,  and  its  trustee 
in  a  deed  of  trust  to  secure  creditors, 
directing  an  assessment  of  stockholders, 
is  binding  and  conclusive  against  a  stock- 
holder who  was  not  individually  a  party 
thereto,  and  in  an  action  thereon  is 
conclusive,  first,  as  to  the  fact  that  there 
was  no  laches  upon  the  part  of  the  cor- 
j>oration  or  its  trustees  previous  to  the 
signing  of  the  decree;  secondly,  as  to 
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shall  be  proved  or  admitted  in  any  other  court  within  the  United 
States  by  the  attestation  of  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice  or  presiding  magistrate  that  the  said  attestation  is 
in  due  form."1 

.7.  Action  on  Sister  State  Judgment — (a)  Form  of  Action  and 
DECLARATION. — The  action  on  the  judgment  of  a  sister  State  is, 


the  Statute  of  Limitations;  thirdly,  as  to 
the  existence  of  bona  fide  debts  against 
the  company,  fourthly,  as  to  informali- 
ties in  the  incorporation;  and  fifthly, as 
to  the  want  of  power  in  the  trustee  to 
make  the  call.  Gleem  v.  Springs,  26 
Fed.  Rep.  494;  Lehman  v.  Glenn,  87 
Ala.  618;  s.  c,  6  South.  Rep.  44;  Glenn 
v,  Williams,  60  "Md.  93.  See  Bank  ot 
Australasia  v.  Nias,  L.  R.,  16  Q±  B.  717. 
But  the  corporation  must  have  been 
duly  served.  Gilchrist  v.  W.  Va.  O.  & 
O.  L.  Co.,  21  W.  Va.  115.  Such  a 
judgment  has  been  held  not  to  author- 
ize a  creditor's  bill  against  stockholders 
in  a  United  States  court  sitting  in 
another  State.  Walserr.  Seligman,  21 
Blatchf.  (U.S.)  130. 

1.  Authentication. — This  subject  has 
been  already  treated  in  the  article  on 
Authentication,  vol.  :,  p.  1020. 
The  following  are  some  additional  cases: 

Parol  Evidence. — The  contents  of  a 
judgment  or  decree  rendered  by  courts 
of  another  State  may  not  be  proved  by 
parol.  James  v.  Kerby,  29  Ga.  684. 

When,  however,  in  a  foreign  attach- 
ment the  record  shows  a  judgment 
against  the  garnishee,  but  fails  to  show 
execution  thereof,  it  has  been  held  that 
said  garnishee,  when  sued  in  another 
State  by  the  defendant  in  the  attach- 
ment, may  prove  by  parol,  execution 
and  payment  of  said  judgment.  Camp- 
bell I'.  Home  Ins  Co.,  1  S.  Car.  158. 

Certificate  and  Attestation. — Where 
the  record  describes  the  person  certify- 
ing a  sole  judge  of  said  court,  it  is  not 
necessary  to  set  forth  that  he  is  the 
chief  justice  or  presiding  magistrate. 
State  of  Ohio  v.  Hinchman.  27  Pa.  St. 
479.  Under  the  Tennessee  code,  §  3795, 
the  certificate  as  to  the  clerk's  attest- 
ation to  the  record  may  be  made  by 
any  judge  of  the  State.  Picket  v.  Boyd, 
11  Lea  (Tenn.)  498. 

An  authentication  of  a  record,  certi- 
fied by  the  same  person  as  judge,  and 
also  as  clerk  of  such  court,  is  good 
under  the  act  of  Congress  where  the 
individual  was  legally  empowered  to 
act  in  both  capacities.  State  of  Ohio  v. 
Hinchman,  27  Pa.  St.  479. 


The  act  of  Congress  as  to  the  authen- 
tication of  judgments  of  other  States 
only  requires  that  the  attestation  of  the 
clerk  shall  be  in  the  form  presented  for 
the  court  in  which  the  judgment  was 
rendered,  and  the  certificate  of  the 
judge  that  the  clerk's  attestation  is  in 
due  form  is  conclusive.  Andrews  r. 
Flack  (Ala.),  6  South.  Rep.  907;  liar- 
ryman  i>.  Roberts,  52  Md.  64.  73;  Grover 
t\  Grover,  30  Mo.  400;  Ferguson  v. 
Harwood,  7  Cranch(U.  S.)  40S;  Regan 
v.  McCormick,  4  Harr.  (Del.)  435. 

A  judgment  rendered  by  A,  judge  of 
tenth  judicial  district,  and  attested 
by  the  clerk  of  sixth  judicial  district, 
and  the  attestation  certified  to  be  in  due 
form  by  B,  judge  of  sixth  judicial  dis- 
trict, held  properly  admitted  in  evi- 
dence, when  the  record  shows  that  the 
court  was  that  of  C  county,  the  differ- 
ence in  numbering  the  districts,  which 
are  subject  to  legislative  changes,  being 
immaterial.  Tavlor  v.  Heitz,  87  Mo. 
660. 

The  certification  of  the  transcript  of 
a  judgment  of  another  State  as  a  ••true 
and  correct  copy,"  instead  of  as  a  "true 
and  complete  copy,"  is  good.  Bailey  v. 
Martin,  119  Ind.  103. 

The  copy  will  be  presumed  to  be  of 
the  whole  record  though  not  so  expressly 
stated  in  the  certificate.  Reber  v. 
Wright,  68  Pa.  St.  471;  Crawford  v. 
Simonton's  Exrs.,  7  Port.  (Ala.)  110. 

Extraneous  Hatter  in  Record. — The 
insertion  in  the  record  of  a  foreign 
court  of  superior  jurisdiction  of  matters 
which  do  not  properly  belong  to  the 
record  is  no  ground  to  exclude  the 
record,  nor  will  it  be  excluded  on  the 
ground  that  a  material  part  of  the 
record  appears  to  have  been  fraudu- 
lently suppressed,  when  there  is  noth- 
ing in  the  record  to  show  that  the  omit- 
ted part  was  attainable  by  the  clerk; 
the  presumption  being  that  the  omitted 
papers  had  been  lost  or  destroyed. 
Gunn  v.  Howell,  35  Ala.  144. 

Lost  Papers. — In  an  action  on  a  judg- 
ment rendered  in  another  State  the 
depositions  of  the  attorneys  who  ob- 
tained the  judgment  and  of  the  clerk  of 
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at  common  law,  an  action  of  debt.1  The  action  may  lie,  notwith- 
standing the  pendency  of  an  appeal  in  the  State  where  the  judg- 
ment was  rendered.*  Such  action  is  within  the  affidavit  of  de- 
fence law  in  Pennsylvania?  The  declaration  need  not  allege  that 
the  court  rendering  the  judgment  was  a  court  of  general  jurisdic- 
tion,* or  that  it  had  jurisdiction  of  the  case.5 — 


the  court  in  which  it  was  rendered,  are 
competent  to  show  the  existence,  loss 
and  contents  of  the  complaint  and  sum- 
mons, and  of  the  sheriffs  return,  show- 
ing service  upon  the  defendants.  Bailey 
r.  Martin,  119  Ind.  103;  Ray  v.  Proffet,' 
i>  Lea  (Tenn.)  wj.  Compare  Ziegler 
r.  Henry  (Mich.),  43  X.  W.  Rep.  1018 
(a  case  of  a  domestic  judgment).  See 
generally  Lost  Papers. 

Costs  of  Record. — Such  costs  are  not 
recoverable.  Hunt  v.  Lyle,  6  Yerg. 
(Tenn.)  412. 

Record  in  Case  of  Appeal. — When  an 
appeal  has  been  taken,  the  record  of  the 
appellate  court,  being  the  final  judg- 
ment in  the  cause,  is  the  proper  trans- 
cript to  present  to  enable  the  courts  of 
another  State  to  ascertain  how  far  it  is 
conclusive  in  this  State  when  rendered. 
McLaren  v.  Kehler,  23  La.  An.  80. 

Uncertified  Record  Admitted. — While 
a  transcript  not  certified  under  the  act 
of  Congress  would  not  be  admitted  in 
evidence  if  objected  to,  yet  a  judgment 
for  want  of  an  affidavit  of  defence  after 
personal  service  will  not  be  stricken  off 
because  of  such  defect,  nor  a  judgment 
reversed  after  this  or  other  defect  had 
been  waived.  Mink  v.  Shaffer,  124  Pa. 
St.  2S0;  Curtis  v.  Hubbell,  8  Weekly 
Notes  (Pa.)  367. 

Record  from  Justice's  Court. — The  act 
of  Congress  does  not  apply  to  the  au- 
thentication of  the  judgments  of  justices 
of  the  peace  of  other  States.  McElfat- 
rick  v.  Taft,  10  Bush  (Ky.)  160;  Pelton 
v.  Platner,  13  Ohio  209;  Graham  v. 
Gngg,  3  Harr.  (Del.)  408;  Snyder  v. 
Wise,  10  Pa.  St.  157.  But  see  Bissell  v. 
Edwards,  5  Day  (Conn.)  263.  As  to 
transcripts  filed  in  court  of  record  for 
lien,  see  Rowley  v.  Carron,  117  Pa.  St. 
52.  The  justice's  record  may  be  estab- 
lished by  an  exemplification  of  a  copy 
under  the  seal  of  the  State,  or  by  a  copy 
proved  to  be  true  by  a  witness  who  has 
compared  it  with  the  original,  or  by 
testimony  as  other  facts  are  proved. 
McElfatrick  v.  Taft,  10  Bush  (Ky.)  160. 

The  record  of  a  justice  of  the  peace 
proved  by  one  witness  to  be  the  original 
record,  accompanied  by  evidence  that 
the  signatures  of  the  justices  were  of 


their  handwriting,  and  that  the  justice's 
court  had  no  seal  is  admissible  in  evi- 
dence. Kean  v.  Rice,  12  S.  &  R.  (Pa.) 
203. 

Most  States  have  enacted  provisions 
for  the  authentication  of  the  judgments 
of  justices  of  the  peace.  See  the  Codes 
and  Revised  Statutes  of  the  respective 
States. 

See  Authentication,  vol.  1, 
pp.  1020,  1024.  and  an  article  on  Sug- 
gestions as  to  the  mode  of  authenticat- 
ing the  judgments  of  justices  of  the 
peace  of  one  State  sought  to  be  made 
evidence  in  another,  in  5  Am.  Law  Reg. 
S76- 

1.  The  Action  Is  Debt.— Boston  India 
Rubber  Co.  v.  Hoit,  14  Vt.  92;  Will- 
iams v.Preston, 3. J.  J.  Marsh.  (Ky.)  600. 
An  action  upon  a  judgment  recovered 
in  another  State  in  an  action  for  tort  is 
an  action  ex  contractu.  Johnson  v.  But- 
ler, 2  Iowa  535;  cf.  Tavlor  v.  Root,  4 
Keyes  (N.  V.)  335. 

3.  An  action  on  a  judgment  of  another 
State  lies,  notwithstanding  the  pendency 
of  an  appeal  in  the  other  State.  .Mer- 
chants' Ins.  Co.  v.  DeWolt,  33  Pa.  St. 
45;  Faber  v.  Hovey,  117  Mass.  107. 

3.  An  action  on  the  judgment  of  a 
court  of  another  State  is  within  the  affi- 
davit of  defence  law.  Luckenbach  z>. 
Anderson,  47  Pa.  St.  123. 

4.  Declaration. — In  the  action  on  the 
judgment  of  the  circuit  court,  supreme 
court  or  common  pleas  court  of  another 
State  the  narr.  need  not  allege  that  the 
court  was  a  court  of  general  jurisdic- 
tion. The  trial  court  will  take  judicial 
notice  of  that  fact.  Specklemeyer  v. 
Dailey,  23  Neb.  101;  Nicholas  v.  Far- 
well,  24  Neb.  180;  Stewart  v.  Stewart, 
27  W.  Va.  167;  Pringle  v.  Woolworth, 
90  N.  Y.  502;  Rae  v.  Hulbert,  17  111. 
57*-  , 

8.  Nor  that  the  court  had  jurisdiction, 
want  of  jurisdiction  being  matter  of  de- 
fence. Phelps  v.  Duffy,  11  Nev.  So; 
Williams  v.  Preston,  3  J.  J.  Marsh. 
(Ky.)  600. 

In  pleading  a  judgment  of  a  superior 
court  it  is  not  necessary  to  aver  the 
facts  conferring  jurisdiction.  Campe  v. 
Lassen,  67  Cal.  139. 
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The  amount  recovered  in  the  judgment  may  be  variously  stated.1 
(b)  DEFENCES — (i)  Want  of  Jurisdiction  Appearing  in  Record. 
— The  jurisdiction  of  the  court  of  a  sister  State  to  render  the  judg- 
ment sued  upon  may  always  be  enquired  into.*  There  are  some 
decisions  that  the  court's  jurisdiction  will  be  presumed  until  the 
contrary  is  affirmatively  shown.3  But  the  weight  of  authority 
seems  to  be  to  the  effect  that  the  record  must  show  jurisdiction 
of  the  subject  matter4  and  of  the  person,  if  not  of  the  plaintiff,* 
at  least  of  the  defendant.8  A  judgment  in  personam  in  an  attach- 


In  an  action  on  a  State  judgment  in 
a  United  States  court,  if  .the  declaration 
avers  that  the  court  was  a  court  of  gen- 
eral jurisdiction,  it  is  not  necessary  to 
aver  service  of  process,  etc.  Tenney  v. 
Townsend,  9  Blatchf.  (U.  S.)  274;  Pen- 
nington, r.  Gibson,  16  How.  (U.  S.)  65; 
Stewart  v.  Stewart,  27  W.  Va.  167; 
Martin  v.  Moore,  1  Wyo.  22. 

A  complaint  declaring  on  a  sister 
State  judgment  is  sufficient  in  matter 
of  description  where  it  sets  forth  the 
court  in  which  the  judgment  was  ren- 
dered, the  place  where  the  court  was 
held,  the  names  of  the.  parties,  the  date 
of  the  judgment,  and  the  amount  re- 
covered. Andrews  v.  Flack  (Ala.),  6 
South.  Rep.  907. 

1.  In  an  action  on  a  sister  State 
judgment,  where  the  complaint  consists 
of  two  or  more  counts,  the  counts  may 
vary  the  amount  alleged  to  have  been 
recovered  in  such  judgment.  Andrews 
v.  Flack  (Ala.),  6  South.  Rep.  907. 

2.  Jurisdiction. — Neither  the  consti- 
tutional provision  that  full  faith  and 
credit  shall  be  given  in  each  State  to 
the  public  acts,  records  and  judicial  pro- 
ceedings of  every  other  State,  nor  the 
act  of  Congress  passed  in  pursuance 
thereof,  prevents  an  enquiry  into  the  ju- 
risdiction of  the  court  by  which  a  judg- 
ment offered  in  evidence  was  rendered. 
Rennywit  v.  Foote,  2.7  Ohio  St.  6oo.- 

3.  Presumptions. — It  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the 
contrary  in  favor  of  courts  of  general 
jurisdiction  of  sister  States,  that  they 
have  the  authority  they  assume  to  exer- 
cise, and  that  the  modes  of  procedure 
pursued  by  them,  though  different  from 
that  established  by  the  laws  of  this 
State,  are  authorized  by  the  laws  of  the 
State  in  which  they  act.  Dodge  v.  Cof- 
fin, 15  Kan.  277:  Comstock  v.  Adams, 
23  Kan.  513;  Freeman  on  Judgments, 
(3rd  ed.),  $  565.  Mills  v.  Duryea,  2  Am. 
Lead.  Cas.  (5th  ed.)  647.  The  court 
will  take  notice  that  the  court  of  another 
State  is  a  court  of  record,  and  has  juris- 


diction to  hear  and  decide  a  certain  kind 
of  case  as  habeas  corpus.  State  of  Ohio 
V.  Hinchman,  27  Pa.  St.  479;  Butcher 
v.  Brownsville  Bank,  2  Kan.  65. 

A  judgment  of  another  State  cannot 
be  collaterally  impeached  on  the  ground 
that  the  record  showed  a  discontinuance 
of  the  case,  and  subsequent  proceedings 
thereon  without  notice  to  the  party  af- 
fected thereby,  it  being  presumed  either 
that  by  the  practice  in  that  court  no 
such  notice  was  necessary,  or  if  neces- 
sary that  it  had  been  duly  given.  San- 
ford  v.  Sanford,  28  Conn.  6. 

4.  A  judgment  of  a  court  of  another 
State  adjudicating  a  matter  not  pre- 
sented b}'  the  pleadings  or  within  the 
issue  is  void.  Reynolds  v.  Stockton, 
43  N.  J.  Eq.  211;  s.  c,  3  Am.  St.  Rep. 
3°5- 

Where  a  justice  of  the  peace  failed  to 
enter  judgment  on  a  verdict,  and  the  de- 
fendant appealed,  and  both  parties  ap- 
peared at  the  trial  of  the  appeal  with- 
out objecting  to  the  appeal  having  been 
taken  from  the  verdict,  and  subsequently 
an  action  was  brought  in  another  State 
upon  the  judgment  rendered  by  the  ap- 
pellate court,  it  was  held  that,  as  in 
this  particular  case  the  appellate  court 
would  have  had  jurisdiction  had  the 
case  originally  been  begun  there,  the 
appearance  in  that  court  gave  the  court 
jurisdiction  and  rendered  its  judgment 
valid.  Danforth  v.  Thompson,  34  Iowa 
243- 

B.  In  an  action  on  a  judgment  entered 
in  another  State  against  the  plaintiff  for 
costs,  the  record  need  not  show  a  war- 
rant of  attorney  from  the  plaintiff  to 
begin  suit.  Rogers  v.  Burns,  27  Pa.  St. 
5J5- 

The  same  principle  applies  where  the 
judgment  was  entered  in  a  United 
United  States  court.  Town  of  St.  Al- 
bans T'.  Bush,  4  Vt.  58. 

6.  Jurisdiction  Over  Defendant. — 
Where  the  record  of  a  judgment  ob- 
tained in  another  State  does  not  show- 
service  of  process  upon  or  an  appear- 
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ment  proceeding  will  not  be  enforced  in  another  State1  unless  the 
defendant  appears*  A  service  by  publication  is  insufficient,3  but 
the  cases  are  conflicting  as  to  the  effect  of  a  service  made  by 
leaving  a  summons  at  the  defendant's  residence.4  The  process 
must  be  served  within  the  court's  jurisdiction,6  and  an  appearance 
to  give  jurisdiction  must  be,  it  seems,  a  technical  appearance  in 


ance  by  the  defendant  against  whom  a 
suit  is  brought  on  said  judgment  in 
another  State,  such  record  is  inadmis- 
sible in  evidence  if  objected  to  and  will 
be  held  void  as  to  such  defendant  on  a 
plea  of  nul  tiel  record  or  on  a  demurrer. 
D'Arcv  t\  Ketchum,  II  How.  (U.S.) 
165;  Barkman  v.  Hopkins,  6  Eng.  ( Ark.) 
157;  Bartlett  r.  Knight,  1  Mass.  401;  s. 
c,  2  Am.  Dec.  36;  Woodward  v.  Tre- 
mere.  6  Pick.  (Mass.)  354;  Sevier  v. 
Roddie,  51  Mo.  580;  Bates  v.  Delavan, 
5  Pai.  Ch.  (N.  Y.)  299;  Borden  v. 
Fitch,  15  Johns.  (N.  Y.)  121;  Hoffman 
v.  Hoffman, 46  N.  Y.  30;  Armstrong  v. 
Harshaw,  1  Dev.  (N.  Car.)  187;  Froth- 
ingham  v.  Barnes,  9  R.  I.  474;  Miller 
v.  Miller.  1  Bail.  (S.  Car.)  242;  Barrett 
v.  Oppenheimer.  12  Heisk.  (Tenn.)  298; 
cf.  Act  of  Apri.1  14th,  185 1,  $  10,  P.  L. 
014,  in  Pennsylvania;  Br.  Purd.  Dig. 
(1883).  p.  1362. 

1  Attachments. — This  applies  to  pro- 
ceedings by  foreign  attachment  and 
trustee  process,  and  judgments  thereon 
in  personam  will  not  be  enforced  in 
another  State.  Thompson  *>.  Emmert, 
4  McLean  (U.S.)  96;  Mitchell  v.  Gar- 
rett, 5  Houst.  (Del.)  34;  Drake  v. 
Granger,  22  Fla.  348;  Williams  v.  Pres- 
ton, 3  J.  J.  Marsh.  (Ky.)  600;  McVicker 
f.  Beedy,3i  Me. 314;  Gilman  v.  Gilman, 
126  Mass.  26;  Curtis  v.  Gibbs,  Penn. 
(N.J.)  290;  Kilburn  v.  Woodworth,  5 
Johns.  (N.  Y.)  37;  Holbrook  v.  Mur- 
ray. 5  Wend.  (N.  Y.)  161;  Pelton  v. 
Platner,  13  Ohio  209;  Arndt  v.  Arndt, 
IS  Ohio  33;  Downer  v.  Miller,  2  Pears. 
(Pa.)  285;  Steel  v.  Smith,  7  W.  &  S. 
(Pa.)  447;  Earthman  v.  Jones,  2  Yerg. 
(Tenn.)  484;  Nat.  Bank  of  St.  Johns- 
bury  v.  Peabody,  55  Vt.  492;  Jones  v. 
Spencer,  15  Wis.  583. 

Nor  is  such  a  judgment  even  prima 
facie  evidence  of  the  matters  stated 
therein  as  against  said  defendant.  lies 
v.  Elledge,  18  Kan.  296. 

t.  When,  however,  the  nonresident 
defendant  in  an  action  of  foreign  attach- 
ment appears,  he  gives  the  court  juris- 
diction over  him,  and  therefore  its  judg- 
ment in  personam  will  be  enforced. 
May  hew  v.  Thatcher,  6  Wheat.  (U.  S.) 
129;  Blyler  v.  Kline,  64  Pa.  St.  130; 


Hoxie  v.  Wright,  2  Vt.  263.  Contra, 
Bryant  v.  Ela,  1  N.  H.  396. 

8.  Service  by  Publication. — A  service 
by  publication  is  insufficient  because  it 
creates  no  personal  liability  in  the  de- 
fendant so  served.  Board  of  Public 
Works  v.  Columbia  College,  17  Wall. 
(U.  S.)  321;  Kane  r.  Cook,  8  Cal.  449; 
Middleworth  v.  McDowell,  49  Ind.  3S6; 
Winston  r.  Tavlor,  28  Mo.  82;  People 
v.  Baker,  76  N.'Y.  78;  O'Dea  v.  O'Dea, 
101  N.  Y.  23;  Miller's  Exrs.  v.  Miller, 

I  Bail.  (S. Car.)  242;  Easley  v.  McClin- 
ton,  33  Tex.  288;  Gilchrist  v.  W.  Va.  O. 
&  O.  L.  Co.,  21  W.  Va.  115;  Cook  v. 
Cook,  56  Wis.  195. 

4.  Summons  Left  at  Defendant's  Resi- 
dence— Where  the  record  showed  that 
a  summons  had  been  left  at  defendant's 
residence,  such  judgments  have  been 
held  valid  and  enforced  in  Harryman  v. 
Roberts,  52  Md.  64;  s.  c.,  20  Am.  L. 
Reg.  (N.  S.)  373;  Huntley  v.  Baker,  33 
Hun  (N.  Y.)  578;  Fullerton  v.  Horton, 

II  Vt.425:  Burns  v.  Belknap,  22  Vt.  419. 
Contra,  Swift  v.  Meyers,  13  Sawy.  (U. 
S.)  583;  Barrett  v.  Oppenheimer.  12 
Heisk.  (Tenn.)  29S;  Rape  v.  Heaton,  9 
Wis.  32S. 

In  an  action  on  a  judgment  of  a  sis- 
ter State,  where  the  record  shows  service 
was  by  leaving  summons  at  residence 
of  defendant,  defendant  may  prove  that 
he  was  not  at  the  time  a  resident  of 
that  State,  in  which  case  the  judgment 
cannot  be  enforced  against  him.  Ams- 
baugh  v.  Exchange  Bank,  33  Kan.  100; 
Fullerton  v.  Horton,  11  Vt.  425.  Of 
course  the  plaintiff  may  introduce  evi- 
dence to  the  contrary.  Sears  t>.  Dacey, 
122  Mass.  388. 

5.  The  record  of  a  judgment  of  a 
sister  State  must  show  jurisdiction  of 
the  person  or  a  judgment  in  personam 
will  be  held  void  in  an  action  thereon, 
and  in  the  absence  of  an  appearance 
record  evidence  of  service  out  of  the 
State  in  which  the  judgment  had  been 
rendered  is  insufficient  to  prove  juris- 
diction of  the  person.  Cross  v.  Arm- 
strong, 44  Ohio  St.  613;  Pennoyer  v. 
Neff,5  Otto  (U.  S.)  714;  Inhabitants  of 
Cummington  v.  Inhabitants  of  Belcher- 
town,  149  Mass.  223. 
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the  case  itself.1  When  a  court  has  once  had  jurisdiction  in  per- 
sonam, subsequent  process  in  the  same  matter  need  not  be  actu- 
ally served.*  Service  on  the  duly  authorized  agent  of  a  nonresi- 
dent corporation  will  give  jurisdiction  over  the  corporation.8 

(2)  Want  of  Jurisdiction  Proved  in  Contradiction  of  the  Record. 
— Recitals  of  jurisdictional  facts  in  the  record  are  prima  facie 
evidence  thereof,4  but  such  recitals  may  be  contradicted  by  parol 
evidence,6  unless  perhaps  as  to  jurisdictional  facts  expressly 


1.  Appearance  by  counsel  in  a  pro- 
ceeding for  contempt  of  court  does  not 
give  jurisdiction  in  personam  in  the 
case  out  of  which  the  process  for  con- 
tempt arose.  McDermott  v.  Clary, 
107  Mass.  501. 

Being  present  at  the  taking  of  deposi- 
tions in  another  State,  but  taking  no 
part  either  in  person  or  by  counsel,  will 
not  give  jurisdiction.  O'Dea  v.  O'Dea, 
101  N.  Y.  23. 

2.  A  having  obtained  judgment 
against  6,  in  Pennsylvania,  issued  exe- 
cution thereon.  B,  to  obtain  a  stay  of 
execution,  entered  into  a  recognizance 
in  the  usual  form,  with  C  as  surety. 
At  the  expiration  of  the  stay,  the  debt 
not  being  paid,  A  began  proceedings 
on  the  recognizance.  No  personal  ser- 
vice on  C  was  obtained,  but  judgment 
was  entered  on  two  returns  of  nihil 
habet.  This  judgment  was  held  valid 
and  conclusive  in  New  Jersey  as 
against  C,  because  the  confession  of  the 
debt  of  record  in  the  recognizance  gave 
jurisdiction  to  the  court  over  the  person 
of  C,  the  conusor.  Elasser  v.  Haines 
(N.  J.),  18  Atl.  Rep.  1095. 

So  where  a  trustee  or  garnishee  has 
been  duly  served  in  a  suit  by  attach- 
ment and  thereafter  he  removes  from 
the  State,  a  personal  service  of  the  scire 
facias  is  unnecessary.  Constructive 
service  will  be  sufficient  and  a  judgment 
thereon  by  default  will  be  enforced. 
Burns  v.  Belknap,  22  Vt.  419. 

3.  Nonresident  Corporations. — When 
a  corporation  created  in  one  State  is 
doing  business  in  another,  service  must 
be  made  upon  someone  authorized  by 
the  company  to  receive  service.  .War- 
ren Mfg.  Co.  v.  Etna  Ins.  Co.,  2  Paine 
(U.  S.)  501. 

Where  the  record  shows  that  process 
was  only  served  upon  an  officer  who 
happened  temporarily  to  be  within  the 
court's  jurisdiction,  the  judgment  will 
not  be  enforced.  Latimer  v.  Union  Pa- 
cific R.,  43  Mo.  105. 

Where  the  process  is  served  on  an 
agent  duly  authorized  to  receive  ser- 


vice, the  judgment  against  the  corpora- 
tion must  be  given  full  force  and  effect. 
Lafayette  Ins.  Co.  v.  French,  18  How. 
(U.  S.)  404. 

A  personal  judgment  against  a  for- 
eign corporation  is  only  valid  when 
process  has  been  duly  served  on  parties 
competent  to  receive  service.  If  the 
record  shows  that  the  corporation  trans- 
acted business  within  the  State  of  the 
forum,  and  contains  a  certificate  of 
service  by  the  proper  officer  on  a  per- 
son who  is  its  agent  there,  that  is  suffi- 
cient prima  facie  evidence  that  the 
agent  represented  the  company  in  the 
business.  But  the  corporation  may, 
when  the  record  is  offered  as  evidence 
in  another  State,  show  that  the  agent 
stood  in  no  such  representative  charac- 
ter to  the  company  as  would  justify  the 
service  of  the  writ  on  him.  St.  Clair 
v.  Cox,  16  Otto  (U.  S.)  350;  s.  c,  1 
Am.  &  Eng.  Corp.  Cas.  19. 

Unless  perhaps  when  the  question  as 
to  such  agent's  power  to  receive  service 
was  denied,  and  the  court  had  adjudged 
expressly  that  he  had  such  power. 
Moch  v.  Ins.  Co.,  4  Hughes  (U.  S.) 
61. 

See  Foreign  Corporations,  vol. 
8,  p.  382  et  scg. 

4.  Recitals. — Recitals  of  service,  etc., 
are  prima  facie  evidence  thereof.  Nor- 
ton v.  Meader,  4  Sawy.  (U.  S.)  603; 
Noyes  v.  Butler,  6  Barb.  (N.  Y.)  613; 
Starbuck  v.  Murray,  5  Wend.  (N.  Y.) 
148;  Shumwayu.  Stillman,  4  Cow.  (N. 
Y.)  292;  Reber  v.  Wright,  68  Pa.  St. 
47'- 

Recital  in  return  of  service  on  de- 
fendant Brennan,  whose  name  was 
Brenham,  is  no  ground  for  a  collateral 
attack.  Miller  v.  Brenham,  68  N.  Y. 
»3- 

0.  Contradiction  of  Record. — The  rec- 
ord of  a  judgment  rendered  in  another 
State  may  be  contradicted  as  to  the 
facts  necessary  to  give  the  court  juris- 
diction; and  if  it  be  shown  that  such 
facts  did  not  exist,  the  record  will  be  a 
nullity,  notwithstanding  it  may  recite 
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found.1  In  like  manner  the  execution  of  a  power  of  attorney 
under  which  judgment  has  been  confessed  may  be  denied  and 
disproved.*    When  the  record  shows  a  constructive  service  at  de- 


that  they  did  exist.  Bradley,  J.,  in 
the  leading  case  deciding  this  point, 
having  referred  to  numerous  cases,  con- 
tinues: "It  must  be  admitted  that  no 
decision  has  ever  been  made  on  the 
precise  point  involved  in  the  case  before 
us,  in  which  evidence  was  admitted  to 
contradict  the  record  as  to  jurisdiction- 
al facts  asserted  therein,  and  especially 
as  to  facts  stated  to  have  been  passed 
upon  by  the  court.  But  if  it  is  once 
conceded  that  the  validity  of  a  judg- 
ment may  be  attacked  collaterally  by 
evidence  showing  that  the  court  had  no 
jurisdiction,  it  is  not  perceived  how  any 
allegation  contained  in  the  record  it- 
self, however  strongly  made,  can  aftect 
the  right  so  to  question  it.  The  very 
object  of  the  evidence  is  to  invalidate 
the  paper  as  a  record.  If  that  can  be 
successfully  done,  no  statements  con- 
tained therein  have  any  force.  If  any 
such  statements  could  be  used  to  pre- 
vent enquiry,  a  slight  form  of  words 
might  always  be  adopted  so  as  effectu  - 
ally  to  nullify  the  right  of  such  enquiry. 
Recitals  of  this  kind  must  be  regarded 
like  asseverations  of  good  faith  in  a  deed 
which  avail  nothing  if  the  instrument 
is  shown  to  be  fraudulent.  The  records 
of  the  domestic  tribunals  of  England 
and  some  of  the  States,  it  is  true,  are 
held  to  import  absolute  verity  as  well 
in  relation  to  jurisdictional  as  to  other 
facts  in  all  collateral  proceedings.  Pub- 
lic policy  and  the  dignity  of  the  courts 
are  supposed  to  require  that  no  aver- 
ment shall  be  admitted  to  contradict 
the  record.  But,  as  we  have  seen,  that 
rule  has  no  extraterritorial  effect." 
Thompson  v.  Whitman,  x8  Wall.  (U. 
S.)  457;  Pennywit  v.  Foote,  27  Ohio 
St.  600;  Knowles  v.  Logansport  Gas 
Light  &  Coke  Co.,  19  Wall.  (U.  S.)  58; 
ret'  s.  c,2  Dill.  (U.  S.)  421;  Hall*  v. 
Lanning,  1  Otto  (tL  S.)  160;  Citizens' 
Bank  v.  Brooks,  23  Blatchf.  (U.  S.)  137; 
Arnott  v.  Webb,  t  Dill.  (U.  S.)  362; 
Shelton  v.  Tiffin,  6  How.  ( U.  S.)  163; 
Kingsbury  i>.  Yuiestra,  59  Ala.'  320; 
Aldrich  v.  Kinney,  4  Conn.  380;  s.  c, 
10  Am.  Dec.  151;  Isett  v.  Stuart,  80 
111.  404;  Westcott  v.  Brown,  13  Ind. 
83;  Boylan  v.  Whitney,  3  Ind.  140; 
Sherrard  v.  Nevins,  2  Ind.  241;  Har- 
shey  v.  Blackmarr,  20  Iowa  161;  Pol- 
lard v.  Baldwin,  22  Iowa  328;  Lowe  v. 
Lowe,  40  Iowa  220;  Brinkman  v.  Shaf- 


fer, 23  Kan.  528;  Pasteur  v.  Lewis,  39 
La.  An.  c;  Webster  t>.  Hunter.  50  Iowa 
215;  Carleton  v.  Bickford,  13  Gray  (79 
Mass.)  591;  Gilman  v.  Gilman,  126 
Mass.  26;  Marx  v.  Fore,  51  Mo.  69; 
11  Am.  Rep.  432;  Price  v.  Ward,  1 
Dutch.  (25  N.J.  L.)  225;  Noyes  v.  But- 
ler, 6  Barb.  (N.  Y.)  613;  Starbuck  v. 
Murray,  5  Wend.  'N.  Y.)  148;  Guthrie 
v.  Lowry,  84  Pa.  St.  533;  Chaney  v. 
Bryan.  15  Lea  (Tenn.)  589;  Norwood 
v.  Cobb,  24  Tex.  551;  Easier  v.  Mc- 
Clinton,  33  Tex.  28b;  s.  c,  32  Am.  Rep. 
673;  Bowler  v.  Huston,  30  Gratt.  (Va.) 
266;  Rape  v.  Heaton,  9  Wis.  328. 

Evidence  that  defendant  never  au- 
thorized an  appearance  for  him,  and  at 
the  trial  appeared  as  a  witness  only, 
and  not  as  a  party,  is  sufficient  to  show 
the  court  had  no  jurisdiction  over  him. 
Wright  v.  Andrews,  130  Mass.  149. 

Where  defendant  authorized  an  ap- 
pearance, he  may  not  allege  against 
the  record  that  this  appearance  had 
been  withdrawn  and  other  counsel 
substituted  for  him  without  his  consent. 
Wilson  v.  Hilliard,  17  Weekly  Notes 
(Pa.)  325. 

1.  Unless  perhaps  as  to  jurisdictional 
facts  determined  expressly  or  necessa- 
rily by  the  trial,  as  residence  of  a  de- 
cedent. Holmes  v.  Oregon  &  Cal.  R. 
Co.,  7  Sawy.  (U.  S.)  380;  aff.  s.  c, 
6  Sawy.  (U.  S.)  262;  Gunn  v.  Howell, 
35  Ala.  144;  Lehman  v.  Glenn  (Ala.), 
6  South.  Rep.  44. 

Dlroroe. — Whether,  in  a  proceeding 
for  a  divorce,  the  finding  of  the  court 
that  petitioner's  domicile  is  within  the 
court's  jurisdiction  is  conclusive  or  not 
was  not  decided,  but  it  was  held  that 
it  is  at  least  binding  until  overcome  by- 
sufficient  adverse  testimony.  Cheev-er 
v.  Wilson,  9  Wall.  (U.  S.)  108. 

It  may  be  contradicted  by  evidence 
aliunde.  Litowich  v.  Litowich,  19 
Kan.  451;  s.  c,  27  Am.  Rep.  145;  Van 
Fossen  v.  State,  37  Ohio  St.  317; 
Chaney  v.  Bryan,  15  Lea  (Tenn.)  589; 
Kerr  v.  Kerr,  41  N.  Y.  272;  People  v. 
Dawell,  25  Mich.  247;  s.  c,  12  Am. 
Rep.  260.  Contra,  Kinnier  v.  Kinnier, 
45  N.  Y.  535. 

3.  Power  of  Attorney. — Where  the  rec- 
ord shows  that  a  judgment  had  been 
entered  by  confession  under  a  power  of 
attorney  made  before  the  action  brought, 
the  defendants  may  deny  and  prove  that 
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fendant's  residence,  the  defendant  may  deny  that  he  resided  within 
the  State  where  the  judgment  was  rendered.1  The  right  to  con- 
tradict the  record  of  a  sister  State  was  for  a  long  while  dis- 
puted* 

(3)  Errors  of  Law  or  Practice. — The  judgment  of  a  sister  State 
court  may  not  be  impeached  for  errors  either  of  law  or  practice.3 


they  never  executed  the  power  of  at- 
torney. Wilson  v.  Bank  of  Mt. 
Pleasant,  6  Leigh  (Va.)  570. 

1.  Constructive  Service. — In  an  auc- 
tion on  a  judgment  of  a  sister  State, 
where  the  record  shows  service  of  pro- 
cess by  leaving  summons  at  residence 
of  defendant,  defendant  may  prove  that 
he  was  not  at  the  time  a  resident  of  that 
State,  in  which  case  the  judgment  will 
not  be  enforced.  Amsbaugh  v.  Ex- 
change Bank,  33  Kan.  too;  Fullerton 
v.  Horton,  1 1  Vt.  425. 

Of  course  the  plaintiff  may  introduce 
evidence  to  the  contrary.  Sears  v. 
Dacey,  122  Mass.  388. 

2.  There  are  some  early  decisions 
that  recitals  of  personal  service  or  of  a 
general  appearance  by  an  attorney 
could  not  be  contradicted  as  to  the 
facts  recited,  at  least  not  in  States 
where  domestic  judgments  could  not  be 
so  contradicted.  These  would  seem  to 
be  overruled.  Erwin  v.  Lowery,  7  How. 
(U.  S.)  178;  Landes  v.  Brant,  10  How. 
(U.  S.)  348;  Field  v.  Gibbs,  Pet.  C.  C. 
(U.  S.)  155;  Lincoln  v.  Tower,  2  Mc- 
Lean (U.  S.)  473;  Westewelt  v.  Lewis, 

3  McLean  (U.  S.)  511;  Todd  v.  Crumb, 

5  McLean  (U.  S.)  172;  May  v.  Jame- 
son, 6  Eng.  (Ark.)  368;  Pritchett  v. 
Clark,  5  Harr.  (Del.)  63;  Same  v. 
Same.  4  Harr.  (Del.)  280;  rev.  3  Harr. 
(Del.)  241,  517;  Rust  v.  Frothingham, 
Breese  (III.)  258;  Bimeler  v.  Dawson, 

4  Scam.  (III.)  536;  s.  c,  39  Ain.  Dec. 
430;  Welch  v.  Sykes,  3  Gi'lm.  (111.)  197; 
■  Lawrence  v.  Ja'rvis,  32  III.  304;  Zepp 

v.  Hager,  70  111.  223;  Roberts  v.  Cald- 
well, 5  Dana  (Ky.)  512;  Hall  v.  Will- 
iams, 6  Pick.  (Mass.)  232;  Wilcox  t/. 
Kassick,  2  Mich.  165;  Wright  v.  Wei- 
singer,  5  Sm.  &  M.  (Miss.)  210;  War- 
ren v.  Lusk,  t6  Mo.  162;  Baker  v. 
Stonebraker,  34  Mo.  172;  Reed  v. 
Pratt,  2  Hill  (N.  Y.)  64;  Shumway  v. 
Stillman,  6  Wend.  (N.  Y.)  447;  Evans 
v.  Instine,  6  Ohio  117;  Wetherill  v. 
Stillman,  65  Pa.  St.  105;  cf.  Railroad 

6  Banking  Co.  v.  Mercer,  6  Weekly 
Notes  (Pa.)  83;  Lapham  v.  Briggs,  27 
Vt.  26;  Newcomb  v.  Peck,  17  Vt.  302. 

See  an  article  on  The  Collateral  Im- 
peachment by  Parties  and  Privies  of 


Judgments  in  Personam  of  Sister  States, 
1  So.  L.  Rev.  (N.  S.)  662. 

In  Pennsylvania,  however.it  was  de- 
cided as  late  as  1888,  in  a  per  curiam 
opinion,  that  an  affidavit  of  defence  de- 
nying service  of  summons  and  knowl- 
edge of  the  action  is  insufficient  when 
the  record  showed  service.  Lance  v. 
Dugan  (Pa.),  13  Atl.  Rep.  942. 

The  right  to  contradict  the  record  of 
the  court  of  another  State  is  expressly- 
given  by  statute,  March  6th,  1S62,  in 
New  Jersey.  See  Mackav  v.  Gordon, 
34  N.  J.  L.  (5  Vr.)  286;  cf.  act  of  April 
14th,  1851,  $  9,  in  Pennsylvania,  P.  L. 
614;  Br.  Purd.  Dig.  (1SS3),  p.  1362; 
Reber  v.  Wright,  68  Pa.  St.  471. 

3.  Errors. — A.  judgment  of  a  State 
court  or  of  a  court  of  the  United  States 
cannot  be  impeached  in  the  courts  of 
another  State  or  of  the  United  States 
collaterally  for  errors  of  law  or  prac- 
tice. Town  of  Lyons  v.  Munson,  9 
Otto  (U.  S.)  684;  Cooper  v.  Reynolds, 
10  Wall.  (U.  S.)  308;  Marcliand  v. 
Frellsen,  15  Otto  (U.  S.)  423;  Central 
Trust  Co.  v.  Scasongood,  130  U.  S. 
482;  Williams  v.  Renwick  (Ark.),  12  S. 
W.  Rep.  331;  Rogan  v.  Cuyler,  24  Ga. 
397;  Bailey  v.  Martin,  119  Ind.  103; 
Olds  v.  Glaze,  7  Iowa  86;  State  v. 
Helmer,  21  Iowa  370;  Rankin  v. 
Barnes,  5  Bush  (Ky.)  20;  Pasteur  v. 
Lewis,  39  La.  An.  5;  Bissell  v.  Briggs, 
9  Mass.  462;  Plain  view  v.  Winona  & 
St.  Peter  R.  Co.,  36  Minn.  505;  Ea- 
ton v.  Hasty,  6  Neb.  419;  s.  c,  29  Am. 
Rep.  365;  Stewart  v.  Maxwell,  I  N.  M. 
563;  Roccow.  Hackett,2  Bos.(N.Y.)  ^79. 

Hunt  v.  Hunt,  72  N.  Y.  217;  Pa- 
cific Pneumatic  Gas  Co.  v.  Wheelock, 
80  N.  Y.  278. 

Mr.  Justice  Miller,  in  delivering 
the  opinion  in  Cooper  v.  Reynolds, 
said:  "It  is  of  no  avail,  therefore,  to 
show  that  there  are  errors  in  that  rec- 
ord, unless  they  be  such  as  prove  that 
the  court  had  no  jurisdiction  of  the 
case,  or  that  the  judgment  rendered  was 
beyond  its  power.  This  principle  has 
been  often  held  by  this  court  and  by 
all  courts,  and  it  takes  rank  as  an  axiom 
of  the  law."  Cooper  v.  Reynolds,  10 
Wall.  (U.  S.)  308,  316. 
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It  is  no  defence  that  the  court  erred  in  construing  the  law,  even 
of  the  State  where  it  is  sought  to  enforce  the  judgment.1 

(4)  Fraud. — In  an  action  on  a  sister  State  judgment,  the  de- 
fendant could  not,  at  common  law,  plead  as  a  defence  fraud  in 
obtaining  the  judgment,*  but  such  a  defence  is  now  admissible  in 
States  practicing  under  a  code  procedure  where  the  same  court 
administers  both  law  and  equity,*  fraud  having  always  been  suc- 
cessfully set  up  in  equity  as  a  ground  for  restraining  proceedings 
on  the  judgment  of  a  sister  State.4 


1.  See  the  cases  cited  in  the  preced- 
ing note. 

A  State  judgment  cannot  be  im- 
peached collaterally  in  the  courts  of 
the  United  States  any  more  than  in 
those  of  the  State  by  showing  that  if 
due  effect  had  been  given  to  the  laws  it 
would  have  been  the  other  way.  The 
courts  of  the  United  States  must  give 
it  the  same  effect  as  a  judgment  that  it 
has  in  the  courts  of  the  State.  Chicago 
&  Alton  R.  R.  Co.  v.  Wiggins  Ferry 
Co.,  108  U.  S.  18. 

The  courts  of  the  United  States  can- 
not lawfully  treat  as  nullities  the 
judgments  of  the  courts  of  the  several 
States  rendered  in  suits  where  the  latter 
have  jurisdiction  of  the  cause  and  the 
parties,  even  if  they  are  founded  upon  an 
erroneous  construction  of  the  Bankrupt 
act  or  any  other  statute  of  the  United 
States.  The  remedy  for  the  correction 
of  the  error  is  by  writ  of  error  in  the 
Supreme  Court  "of  the  United  States. 
Kittredge  v.  Emerson,  15  N.  II.  227, 
262. 

So  when  founded  upon  a  construction 
of  charter  powers  granted  by  another 
State,  which  have  been  construed  dif- 
ferently by  the  courts  of  the  State 
granting  them.  Chicago  &  Alton  R. 
Co.  v.  Wiggins  Ferry  Co  ,  108  U.  S.  18. 

3.  Fraud. — The  judgment  of  a  State 
court  may  not  be  impeached  collaterally 
in  a  court  of  another  State  or  in  a 
United  States  court  on  the  ground  of 
fraud.  Christmas  v.  Russell,  5  Wall. 
(U-  S.)  290;  Maxwell  v.  Stewart,  21 
Wall.  (U.  S.)  71,  and  22  Wall.  (U.  S.) 
77;  Nougne  V.  Clapp,  n  Otto  (U.  S.) 
55':  Graham  v.  Boston,  II  &  E.  R.  R. 
Co.,  118  U.  S.  161;  Randolph  v.  King, 

2  Bond  (U.  S.)  104;  Amory  v.  Amory, 

3  Biss.  (U.  S.)  266;  McRaev.  Mattoon, 
13  Pick.  (Mass.)  53;  Hood  v.  Hood,  n 
Allen  (Mass.)  196;  Field  v.  Sanderson, 
34  Mo.  542;  Anderson  v.  Anderson.  8 
Ohio  108;  McDonald  t.  Drew,  64  N. 
H.  547;  Benton  v.  Burgot,  10  S.  &  R. 
(Pa.)  240;  Luckenbach  v.  Anderson, 


47  Pa.  St.  123.  See  Moury  v.  Chase, 
100  Mass.  79. 

Unless  fraud  in  procuring  the  judg- 
ment constituted  a  defence  such  as 
could  be  made  in  the  courts  of  the  State 
where  the  judgment  was  rendered. 
Burras  v.  Bid  well,  3  Woods  (U.  S.)  7. 

8.  Code  States. — There  is  a  very  de- 
cided tendency,  particularly  in  the 
Code  States,  to  allow  that  defendant 
in  an  action  on  a  judgment  obtained  in 
another  State  may  plead  fraud.  Shar- 
man  v.  Morton,  31  Ga.  34;  Bimeler  v. 
Dawson,  4  Scam.  (111.)  536;  s.  c.  39 
Am.  Dec.  430;  Welch  v.  Sykes,  3 
Gilm.  (111.)  197;  Laurence  v.  Jarvis,  32 
111.  304;  Rogers  v.  Gwinn.  21  Iowa  58; 
Dunlap  i».  Cody,  31  Iowa  260;  Marx  v. 
Fore.  51  Mo.  69;  Ward  v.  Quinlivin, 
57  Mo.  425;  Eaton  v.  Hasty,  6  Neb. 
419;  s.  c,  29  Am.  Rep.  365;  Keeler  r. 
Elston.  22  Neb.  310;  Davis  v.  Headier, 
22  N.J.  Eq.  115;  Stanton  v.  Crosby,  9 
Hun  (N.  V.)  370;  Dobson  v.  Pearce, 
12  N.  Y.  156;  Kinnier  v.  Kinnier,  45 
N.  Y.  535; "Hunt  v.  Hunt.  72  N.  Y. 
217;  Coffee  v.  Neely,  2  Heisk.  (Tenn.) 
304;  Turley  v.  Taylor,  6  Baxt.  (Tenn.) 
376;  Buford  v.  Buford,  4  Mumf.  (Va.j 
241;  Brown  v.  Parker,  28  Wis.  21. 

In  Arkansas,  it  has  betn  held  that 
sufficient  reason  must  be  given  for  not 
applying  to  the  court  that  rendered  the 
judgment  to  set  it  aside.  Peel  v.  Janu- 
*ry>  35  Ark-  331!  s-  c  -  37  Am-  Rep- 
27- 

4.  Fraud  In  Equity.— A  court  of 
equity  will  interfere  to  restrain  proceed- 
ing upon  a  judgment  obtained  in  a  sis- 
ter State  on  the  ground  of  fraud  in  pro- 
curing the  judgment  because  that  does 
not  impugn  the  judgment,  but  acts  only 
upon  the  parties  personally.  Fearce  r. 
Olney,  20  Conn.  544;  Engel  v.  Scheuer- 
man,  40  Ga.  206;  Anderson  v.  Ander- 
son, 8  Ohio  108.  Contra,  Metcalf  v. 
Gilmore,  59  N.  H.  417. 

Although  a  judgment  is  fraudulently 
procured,  it  cannot  be  enjoined  In 
equity  unless  the  person  against  whom 
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(5)  Statute  of  Limitations. — A  State  may,  by  statute,  limit  the 
time  within  which  an  action  on  a  judgment  obtained  in  a  sister 
State  may  be  brought,  and  such  statutes  may  be  successfully 
pleaded  to  the  action.1 

(6)  Defences  Subsequent  to  Judgment. — Payment,  satisfaction  or 
release  of  the  judgment  may  be  pleaded  as  a  defence.  So  may 
an  injunction  against  enforcing  the  judgment  and  any  defence 
good  in  the  State  where  the  judgment  was  rendered.* 

(7)  Defences  Pleadable  to  Original  Action. — The  defendant  may 
not  set  up  any  defence  of  which  he  could  have  availed  himself  in 
the  original  action.8    Whether  this  applies  to  the  defence  of  set 


it  is  rendered  can  aver  and  prove  that 
he  has  a  good  defence  upon  the  merits. 
White  v.  Crow,  110  U.  S.  183. 

When  a  judgment  has  been  obtained 
in  State  A  upon  a  judgment  previously 
rendered  in  State  B,  such  judgment  in 
State  A  may  be  enquired  into  for 
equitable  causes  and  equities  in  a  direct 
proceeding,  and  proceedings  thereon, 
may  be  enjoined,  if  not  for  all,  for  most 
of  the  causes  which  would  authorize 
an  injunction  in  equity  to  a  judgment 
of  a  court  of  law  of  State  A.  BJack  v. 
Smith,  13  W.  Va.  780. 

So  a  court  of  equity  refused  to  enforce 
a  judgment  procured  by  fraud.  Davis 
v.  Headlev,  22  N.J.  Eq.  115. 

1.  Statutes  of  Limitations. —  States 
may  legislate  upon  the  remedy  on  suits 
on  the  judgments  of  other  States,  exclu- 
sive of  all  interference  with  their  merits. 
A  plea  of  the  statute  of  limitations  be- 
ing a  plea  to  the  remedy  is  determined 
by  the  lex  fori.  Consequently  in  an 
action  on  a  judgment  rendered  in  an- 
other State,  the  defendant  may  plead 
the  statute  of  limitations  of  the  less  fori 
in  bar  of  the  suit,  though  such  statute 
is  onlv  applicable  to  judgments  of  other 
States.  M'Elmoyle  v.  Cohen,  13  Pet. 
(U.  S.)  312;  President  etc.  of  Bank  of 
State  of  Alabama  v.  Dalton,  9  How. 
(U.  S.)  522;  Bacon  v.  Howard,  20  How. 
(U.  S.)  "22;  Randolph  v.  King,  2  Bond 
(U.  S.)  104;  Jacquette  v.  Hugunon,  2 
McLean  (U.S.)  129;  Duvallf.  Fearson, 
18  Md.  502;  Kennard  v.  Alston,  62 
Miss.  763;  Eaton  v.  Hasty,  6  Neb.  419; 
s.  c  29  Am.  Rep.  365;  Nicholas  v. 
Farwell,  24  Neb.  180;  Marx  v.  Kilpat- 
rick,  25  Neb.  107;  Packer  v.  Thompson, 
25  Neb.  688;  Miller  v.  Brenham,  68  N. 
Y.  .83;  Estes  v.  Kyle,  Meigs  (Tenn.) 
34.  There  were  a  few  early  decisions 
to  the  contrary.  Moore  v.  Paxton, 
Hemp.  (U.  S.)  51;  Hinton  v.  Towns,  1 
Hill  (S.  Car.)  439;  ef.  Jones'  Admr.  v. 
Hook's  Admr.,  2  Rand.  (Va.)  303. 


But  a  State  statute  that  judgments 
recovered  in  other  States  against  citi- 
zens of  that  State  shall  not  be  enforced 
in  the  tribunals  of  that  State,  if  the 
cause  of  action  which  was  the  founda- 
tion of  the  judgment  would  have  been 
barred  in  its  tribunals  by  its  statute  of 
limitations,  is  unconstitutional  and  void 
contravening,  art.  4,  $  i,of  the  Consti- 
tution of  the  United  States.  Christ- 
mas v.  Russell,  5  Wall.  (U.  S.)  290. 

3.  Defences  Subsequent  to  Judgment. 
— Defences  subsequent  to  the  judgment, 
such  as  payment,  satisfaction  or  release 
of  the  judgment  not  of  the  debt  may  be 
pleaded.  Amorv  v.  Amory,  3  Biss. 
(U.  S.)  266,271;  Jacquette  v.  Hugunon, 
2  McLean  (U.  S.)  129:  Eaton  v.  Hasty, 
6  Neb.  419;  s.  c,  29  Am.  Rep.  419; 
Savage  v.  Everman,  70  Pa.  St.  315. 

Also  an  injunction  against  proceed- 
ing on  the  judgment.  Palmer  t\ 
Palmer,  2  Miles  (Pa.)  373.  And  gen- 
erally whatever  plea  would  be  good 
to  a  suit  thereon  in  the  State  where  it 
was  rendered.  Hampton  v.  McCon- 
nell,  3  Wheat.  (U.  S.)  234;  Bank  of 
North  America  v.  Wheeler,  :8  Conn. 
433;  Lawrence  v.  Jarvis,  32  111.  304. 

That  the  plea  or  defence  is  good  in 
the  State  where  the  judgment  was  ren- 
dered must  be  proved.  In  absence  of 
such  proof,  a  plea  or  defence  not  good 
under  the  lex  fori  will  not  be  admitted. 
Bradford  v.  Rice.  102  Mass.  472. 

8.  In  an  action  on  the  judgment  of 
another  State,  the  defendant  may  not 
plead  any  defence  which  he  had  and 
failed  to  present  at  the  time  judgment 
was  rendered  against  him,  such  as 
minority,  coverture,  discharge  in  bank- 
ruptcy, want  of  consideration,  payment 
of  claim,  no  cause  of  action,  etc.  Di- 
mock  v.  Revere  Copper  Co.,  117  U.  S. 
559;  Lehman  v.  Glenn  (Ala.).  6  South. 
Rep.  44;  Weir  v.  Vail,  65  Cal.  466; 
Drake  v.  Granger,  22  Fla/348;  Shar- 
man  v.  Morton,  31  Ga.  34;  Johnson  v. 
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off1  is  not  clear,  but  it  does  apply  to  the  defence  of  the  Statute 
of  Limitations  except  where  the  judgment  was  entered  on  a  war- 
rant of  attorney.* 

(e)  Manner  of  Setting  Up  Defences. — In  an  action  on  a 
judgment  of  a  sister  State,  the  general  issue  is  nul  tiel  record,9 
and  not  nil  debet.*  Whether  the  general  issue  puts  in  issue  the 
jurisdiction  of  the  court  is  not  clear,5  but  when  want  of  jur- 
isdiction is  to  be  proved  by  extrinsic  evidence,  that  defence  must 
be  specially  and  fully  pleaded.6 


Butler,  3  Iowa  535;  Davis  v.  Connelly's 
Exrs.,  4  B.  Mon.  (Ky.)  136;  Packer  v. 
Thompson,  25  Neb.  688;  Pringle  v. 
Woolworth,  12  N.  Y.  \V.  D.  554:  Good- 
rich v.  Jenkins,  6  Ohio  43;  Gilfrv  v. 
Saarbach,  34  Leg.  Int.  (Pa.)  240;  Bly- 
ler  i'.  Kline,  64  Pa.  St.  130;  Lance  v. 
Dugan  (Pa.),  13  Atl.  Rep.  942. 

1.  Counter  Claims.— A  set  off  which 
could  have  been  pleaded  to  the  original 
action  and  was  not,  may  not  be  pleaded 
as  a  defence  in  an  action  on  the  judg- 
ment of  another  State.  Crawford  v. 
Simonton's   Exrs.,  7  Port.  (Ala.)  no. 

It  has,  however,  been  held  that  a 
counter  claim  in  the  original  suit,  dis- 
missed for  want  of  prosecution,  being 
unlitigated  may  be  pleaded  as  a  defence. 
Rankin  t>.  Barnes,  5  Bush  (Ky.)  20. 

When  a  statute  allows  set  off  in  ac 
tions  "upon  any  contract  or  agree- 
ment," it  has  been  held  that  an  'action 
on  a  judgment  of  another  State  is  not 
within  said  statute.  Rae  v.  Hulbert, 
I7lll.57a. 

t.  Statute  of  Limitations — An  or- 
phans court  sale  may  not  be  impeached 
collaterally  in  a  United  States  court 
sitting  in  the  same  State,  on  the  ground 
that  the  claim,  to  pay  which  the  sale 
was  ordered,  appears  by  the  petition  to 
have  been  barred  when  sued  on  by 
the  statute  of  limitations.  Herron  v. 
Dater,  120  U.  S.  464. 

Where,  however,  the  judgment  record 
showed  a  judgment  entered  on  a  war- 
rant of  attorney,  and  it  was  also  appar- 
ent that  the  statute  of  limitations  would 
hare  barred  the  judgment  in  the  State 
where  the  warrant  was  executed,  that 
State  refused  to  enforce  the  judgment 
by  confession.  Brown  v.  Parker,  28 
Wis.  21. 

3.  General  issue. — The  proper  method 
of  impeachment  is  by  plea  of  nul  tiel 
record.  Skinner  v.  Moore,  2  Dev.  &  B. 
U*  (N  Car.)  138;  Hall  v.  Williams,  6 
Pick.  (Mass.)  232;  Wright  v.  Weisin- 
ger,  5  Sm.  &  M.  (Miss  )  210;  Shum- 
way  v.  Stillman,  4  Cowen  (N.  Y.)  292; 
Andrews  v.  Montgomery,  19  Johns. 


(N.  Y.)  162;  Benton  v.  Burgot,  10  S.  & 
R.  (Pa.)  239  (clearlv  overruling  Evans 
v.  Tatem.q  S.  &  R".  (Pa.)  252);  Curtis 
v.  Hubbell,  S  Weekly  Notes  (Pa.)  367. 

The  issue  on  plea  of  nut  tiel  record 
is  for  the  court.  Coffee  v.  Neely,  2 
Heisk.  (Tenn.)  304. 

4.  Nil  Debet.— That  nil  debet  is  a  bad 
plea,  see  Mills  v.  Duryee.  7  C ranch 
(U.  S  )  481;  Hampton  v.  McConnell,  3 
Wheat.  (U.  S.)  234;  Maxwell  v.  Stew- 
art, 21  Wall.  (U.  S.)  71.  and  22  Wall. 
(U.  S.)  77;  Reed  v.  Ross,  Bald.  (U.  S.) 
36;  Jacquette  v.  Hugunon,  2  McLean 
(U.  S.)  129;  Westerwelt  v.  Lewis,  2 
McLean  (U.  S.)  511;  Lawrence  v. 
Jarvis,  32  111.  304;  Buchanan  v.  Port,  5 
Ind.  264;  Hughes  t».  Davis.  8  Md.  271; 
Duvall  v.  Fearson,  18  Md.  502;  Earth- 
man  v.  Jones,  2  Ycrg.  (Tenn  )  484; 
Newcomb  v.  Peck,  17  Vt.  302.  Contra, 
Hall  v.  Williams,  6  Pick.  (Mass.)  232; 
Curtis  v.  Gibbs.  Penning.  (N.  J.)  290; 
Hammond  v.  Smith,  1  Brev.  M.  S.  R. 
S.  Car.  1 12. 

8.  The  plea  of  nul  tiel  record  only 
draws  into  controversy  the  existence  of 
the  record.  Goodrich  v.  Jenkins,  6 
Ohio  43.  The  jurisdiction  of  the  court 
is  put  in  issue  under  the  general  issue. 
Bissell  v.  Briggs,  9  Mass.  462;  Jacquette 
v.  Hugunon,  2  McLean  (U.  S.  C  C.) 
129.    See  Marr  v.  Wetzel,  2  Col.  2. 

All  matters  anterior  to  the  rendition 
of  the  judgment  which  operate  to  deny 
the  jurisdiction  of  the  court  must  be 
specially  pleaded.  Andrews  v.  Flack 
(Ala.)  6"  South.  Rep.  907. 

6.  Extrinsic  evidence  to  contradict 
the  record  of  the  court  of  another  State 
is  not  admissible  under  a  plea  of  nul 
tiel  record.  A  defence  requiring  evi- 
dence to  contradict  the  record  must  be 
formally  pleaded  and  contain  all  alle- 

fations  necessary  to  sustain  it.  Hill  v. 
lendenhall,  21  Wall.  (U.  S.)  453; 
Davis  v.  Connelly's  Exrs..  4  B.  Mon. 
(Ky.)  136;  Wilson  v.  Jackson,  10  Mo. 
329";  Moulin  v.  Trenton  Mut.  L.  &  F. 
Ins.  Co.,  4  Zah.  (N.J.)  222;  Shumway  v. 
Stillman,  4  Cowen  (N.  Y.)  292;  Bell  v. 
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(d)  Judgment  in  Such  Action — Amount. — It  seems  that 
a  State  law  allowing  interest  on  judgments  from  the  date.of  their 
rendition  embraces  judgments  of  other  States.1 

8.  Sister  State  Judgment,  Plea  of  in  Bar  to  Suit  on  Original  Claim. — 
The  judgment  of  a  sister  State  court  may  be  pleaded  in  bar  to 
an  action  between  the  same  parties  on  the  original  claim,*  al- 
though the  latter  action  was  begun  before  the  action  in  which 
such  judgment  was  rendered,3  and  although  the  sister  State  judg- 
ment in  favor  of  the  defendants  was  based  on  a  Statute  of  Limi- 
tations, and  not  on  the  merits  of  the  case.4  A  judgment  against 
an  unserved  defendant  in  a  foreign  attachment  may  not  be 
pleaded  in  bar,5  but  the  judgment  against  the  garnishee,  if  duly 
served,  may.®  When  so  pleaded  in  bar,  the  plaintiff  may,  if  the 
judgment  is  unsatisfied,  allege  in  reply  want  of  jurisdiction  of  the 
defendant  appearing  in  the  record,*  but  not  the  pendency  of  an 


Price,  20  Weekly  Notes  (Pa.)  45;  Bow- 
ler v.  Huston,  30  Gratt.  (Va.)  266; 
Williams  v.  Renwick,  12  S.  W. 
Rep.  (Ark.)  331. 

In  an  action  on  a  foreign  judgment, 
a  plea  that  the  court  in  which  the  judg- 
ment was  obtained  was  a  court  of  lim- 
ited and  inferior  jurisdiction,  that  de- 
fendant was  not  served  with  process, 
never  authorized  an  appearance  by  an 
attorney,  and  had  no  notice  of  the  suit, 
is  a  good  plea  in  bar  of  the  action. 
Shufeldt  v .  Buckley.  45  111.  223. 

A  plea,  to  the  jurisdiction  of  the  court 
in  personam  must  not  only  deny  resi- 
dence in  the  other  State,  but  also  show 
that  the  party  was  not  within  the  State. 
Wilson  v.  Jackson,  10  Mo.  330. 

It  ■  must  deny  every  means  by 
which  jurisdiction  might  have  been  ac- 
quired. Barkman  v.  Hopkins,  6  Eng. 
(Ark.)  157;  Struble  v.  Malone,  3 
Clarke  (Iowa)  586;  Price  v.  Ward,  25 
N.  J.  Law  225. 

1.  Interest. — A  State  law  authorizing 
allowance  of  interest  on  judgments 
from  the  date  of  their  rendition  em- 
braces judgments  of  other  States  when 
the  foundation  of  proceedings  in  said 
State  courts.  Shickle  v.  Watts,  94 
Mo.  411;  Wetherill  v.  Stillman,  65  Pa. 
St.  105.  Contra,  Benton  v.  Burgot,  10 
S.  &  R.  (Pa.)  240. 

2.  Plea  In  Bar. — A  decree  or  judg- 
ment rendered  in  a  court  of  one  State 
may  be  pleaded  in  bar  to  an  action  on 
the  same  cause  and  between  the  same 
parties  in  another  State,  and  will  con- 
trol a  decree  or  judgment  subsequently 
rendered  between  the  same  parties  and 
upon  the  same  subject  matter  in  an- 
other State.    Memphis  etc.  R.  Co.  v. 


Grayson  (Ala.),  7  South.  Rep.  122; 
Stout  v.  Lye,  103  U.  S.  66;  Rogers  v. 
Odell,  39  N.  H.  452;  Peak  v.  Ligon,  10 
Yerg.  (Tenn.)  469;  McGilvray  Si  Co. 
v.  Avery,  30  Vt.  538;  Low  v.  Mussey, 
41  Vt.  393;  Baxley  v.  Linah,  16  Pa.  St. 
241;  Bank  of  North  America  v. 
Wheeler,  28  Conn.  433. 

3.  And  this  is  so  though  the  action 
sought  to  be  barred  was  instituted  first. 
Memphis  etc.  R.  Co.  v.  Grayson  (Ala.), 
7  South.  Rep.  122;  Bank  of  U.  S.  r. 
Merchants'  Bank,  7  Gill  (Md.)  415; 
Paine  v.  Schenectady  Ins.  Co.,  11  R.  I. 
411.  Contra,  as  to  a  foreign  judgment. 
Wood  v.  Gamble,  11  Cush.  (Mass.)  8. 

4.  A  judgment  of  a  sister  State  in 
favor  of  the  defendant  based  on  the 
statute  of  limitations,  when  the  court 
had  jurisdiction  of  the  parties  and  the 
cause  of  action,  is  a  bar  to  a  suit  in  an- 
other State  on  the  same  cause  and  be- 
tween the  same  parties.  Weeks  v. 
Harriman  (N.  H.),  18  Atl.  Rep.  87 

5.  Foreign  Attachment. — Since  a  judg- 
ment without  service  as  in  foreign  at- 
tachment will  not  be  enforced  in  an- 
other State,  the  plaintiff  may  bring  a 
second  action  on  the  original  claim. 
National  Bank  of  St.  Johnsbury  v. 
Peabody,  $5  Vt.  492. 

6.  A  judgment  in  a  foreign  attach- 
ment against  the  garnishee,  and  pay- 
ment by  him,  is  a  good  plea  m  bar  to 
an  action  by  the  defendant  in  the  at- 
tachment against  said  garnishee  in  an- 
other State.  Campbell  v.  Home  Ins. 
Co.,  1  S.  Car.  158;  Melhop  v.  Doane, 
31  Iowa  397. 

7.  Replication. — When,  however,  the 
judgment  of  a  court  of  another  State 
is  pleaded  in  bar  to  an  action,  the  plain- 
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appeal  from  said  judgment,1  or  that  both  actions  were  begun  oy 
attachment,  and  the  property  attached  in  either  State  alone  was 
not  sufficient  to  satisfy  plaintiff's  claim.8 

IX.  Jttdgmehts  as  Evidence. — As  a  rule,  judgments  are  admis- 
sible against  the  parties  thereto  and  their  privies  and  not  against 
strangers.8  A  judgment  is  admissible  in  evidence  against  persons 
not  parties  to  the  action  for  the  purpose  of  proving  the  fact  of 
its  rendition  ;*  or  as  part  of  a  chain  of  title,  or  to  show  the  char- 
acter of  the  possession  of  a  party  to  the  action  ;*  or  to  prove  the 
existence  of  some  other  collateral  fact.® 

As  against  grantees,  creditors  and  others  claiming  under  the 
judgment  debtor,  a  judgment,  in  the  absence  of  fraud  or  collusion, 
is  evidence  in  favor  of  the  judgment  creditor  of  the  fact  and 
amount  of  his  claim  against  the  debtor.' 


tiff  may  allege  in  reply  that  the  judg- 
ment was  void  for  want  of  jurisdiction 
over  the  defendant,  provided  the  judg- 
ment was  not  satisfied.  Middlesex  Bank 
v.  Butman,  29  Me.  19;  Whittier  v .  Wen- 
dell, 7  N.  H.  257;  Rangely  v.  Webster, 
11  N.  H.  299. 

But  if  such  judgment  does  not  appear 
from  the  record  to  be  absolutely  void 
for  want  of  jurisdiction  over  the  de- 
fendant, the  defendant  can  successfully 
plead  the  same  in  bar  of  the  action  on 
the  original  demand,  for  by  so  doing  he 
waives  his  right  to  avoid  the  judgment 
on  the  ground  that  jurisdiction  had  not 
actually  been  obtained  over  him.  Hen- 
derson v.  Staniford,  105  Mass.  504. 

1.  The  judgment  is  a  good  plea  in 
bar  notwithstanding  the  pendency  of  an 
appeal  therefrom.  Paine  v.  Schenec- 
tady Ins.  Co.,  11  R.  I.  41 1 ;  Bank  of 
North  America  v.  Wheeler,  28  Conn. 
433- 

3.  And  it  has  been  held  no  sufficient 
replication  to  such  a  plea  that  the  plain- 
tin  had,  in  the  action  sought  to  be 
barred,  caused  the  defendant's  property 
to  be  attached,  and  that  the  defendant  s 
property  in  either  State  alone  was  in- 
sufficient to  satisfy  the  amount  due  the 
plaintiff  upon  the  cause  of  action  set 
forth  in  his  declaration.  Child  v. 
Eureka  Powder  Works,  45  N.  H.  547. 

8.  See  subtitle  Effect  of  Judg- 
ments upon  Persons.  Sufra  this  title. 

4.  Harrison  v.  Harrison,  39  Ala.  489; 
Williams  v.  McGrade,  13  Minn.  46; 
Spencer  v.  Dearth,  43  Vt.  98;  2  Whart. 
Ev„  §823. 

B.  Buckingham  v.  Hannah,  2  Ohio 
St  551;  Koogler  v.  Huffman,  1  McCord 
(S.  Car.)  495;  Barr  v.  Grattz,  4  Wheat. 
(U.  S.)  220;  1  Whart.  Ev.,  $  821.  See 
also  Fowler  v.  Savage,  3  Conn.  90. 


6.  King  v.  Chase,  15  N.  H.  9. 

A  judgment  against  the  grantee  of 
land  is  evidence  against  the  grantor  and 
warrantor  of  an  eviction.  Marlatt  v. 
Clary,  20  Ark.  251,  Gragg  v.  Richard- 
son,  25'Ga.  570:  Brookcr  r.  Bell,  3  Bibb 
(Ky.)  175;  s.  c,  6  Am.  Dec.  641;  Pat- 
ton  v.  Kennedy,  1  A.  K.  Marsh.  (Ky.) 
389;  s.  c,  10  Am.  Dec.  744. 

A  judgment  against  a  person  is  evi- 
dence against  one  who  has  agreed  to 
indemnify  him  to  show  the  damages 
sustained.  Copp  v.  McDougall,  9 
Mass.  1;  Lee  v.  Clarke,  1  Hill  (N.  Y.) 
56- 

A  judgment  against  an  officer  is  evi- 
dence for  him  in  an  action  against  the 
deputy  and  his  sureties  to  show  that  he 
has  been  subjected  to  the  payment  of 
money  bj;  reason  of  the  default  of  the 
deputy.  Cox  v.  Thomas,  9  Gratt.  ( Va.) 
323;  Lewis  v.  Knox,  2  Bibb  (Ky.)  453. 

A  judgment  against  the  principal  and 
one  surety  is  evidence  against  another 
surety  in  an  action  by  the  former 
against  the  latter  for  contribution  by 
way  of  inducement  to  other  evidence 
showing  that  the  first  surety  had  dis- 
charged the  liability  on  which  the 
former  suit  was  based.  Preslar  v.  Stall- 
worth,  37  Ala.  405. 

A  judgment  against  the  maker  of  a 
note  is  admissible  in  a  suit  against  en- 
dorsers to  show  diligence  on  the  part  of 
the  endorsee.  Lane  v.  Clark,  1  Mo. 
657- 

7.  Pickett  v.  Pipkin,  64  Ala.  520; 
Sidensparker  v.  Sidensparker,  52  Me. 
481:  Raymond  v.  Richmond,  78  N.  Y. 
354;  Hersey  v.  Benedict,  15  Hun  (N. 
Y.)  285;  Candee  v.  Lord,  2  N.  Y.  269; 
s.  c,  51  Am.  Dec.  294;  Ludington's  Pe- 
tition, 5  Abb.  N.  Cas.  (N.  Y.)  323; 
Vogt  v.  Ticknor,  48  N.  H.  242;  Cham- 
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A  judgment  may  be  competent  evidence  as  an  admission  in 
favor  of  a  stranger  to  the  action.1  Judgments  are  competent 
evidence  for  and  against  strangers  to  the  action  of  facts  capable 
of  being  proved  by  common  repute  or  other  hearsay  evidence.2 

Ordinarily,  a  judgment  of  a  court  of  record  must  be  proved  by 
the  original  record  or  a  duly  authenticated  copy.8 

At  common  law,  a  judgment  could  not  be  proved  by  the  judg- 
ment book  and  mere  docket  entries  alone  ;4  but  where  a  statute 
requires  the  formal  entry  of  the  judgment  in  the  judgment  book 
it  is  proper  evidence  of  the  judgment.5  Where  the  record  is 
lost,  a  judgment  may  be  proved  by  the  best  evidence  which  is 
attainable  ;e  or  if  the  lost  record  be  ancient,  its  existence  and 
contents  may  in  a  proper  case  be  presumed.*  Judgments  of  in- 
ferior courts  may  be  proved  by  the  books  or  papers  containing 
the  proceedings  in  the  case,  and  when  no  such  books  or  papers 
are  kept,  by  the  testimony  of  any  competent  witness.8 

The  records  and  judicial  proceedings  of  any  State,  territory  or 
country  subject  to  the  jurisdiction  of  the  United  States  "shall  be 
proved  and  admitted  in  any  other  court  in  the  United  States  by 
the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  any  seal,  together  with  a  certificate  of  the  judge,  chief 
justice  or  presiding  magistrate,  as  the  case  may  be,  that  the  said 
attestation  is  in  due  form  of  law."9  A  State  may,  by  law,  dis- 
berlain  v.  Carlisle,  26  N.  H.  540;  Swi-  authorized  officer;  3rd,  sworn  copies.' 
hart  v.  Sharon,  24  Ohio  St.  422;  Good- 
now  v.  Smith,  97  Mass.  69;  Inman  v. 
Mead,  97  Mass.  310;  Church  v.  Chapin, 
35  A1-  231 ;  Garland  v.  Rives,  4  Rand. 
(Va.)  282;  s.  c,  15  Am.  Dec.  756. 
Compare  Troy  v.  Smith,  33  Ala.  469. 

1.  Smith  v.   Shackleford,  9  Dana 
(Ky.)  452. 

Thus  a  judgment  by  default  is  an  ad- 
mission of  the  material  facts  stated  in 
the  complaint.  Cragin  r.  Carleton,  21 
Me.  492;  St.  Louis  Ins.  Co. r.  Cravens, 
69  Mo.  72. 

3.  Spencer  v.  Dearth,  43  Vt.  98; 
Vaughan  v.  Phebe,  1  Mart.  &  Y. 
(Tenn.)  1;  s.  c,  17  Am.  Dec.  770. 

Such  evidence  is  admissible  upon  a 
question  of  public  highway,  when 
claimed  by  prescription.  Fowler  v. 
Savage,  3  Conn.  96;  Reed  v.  Jackson, 
1  East  355. 

A  judgment  upon  the  settlement  of  a 
pauper  is  conclusive  against  the  town 
in  all  other  actions  regarding  the  same 
question.  Gibson  v.  Nicholson,  2  S.  & 
R.  (Pa.)  422;  Dorset  v.  Manchester,  3 
Vt.  370. 

3.  1  Whart.  Ev.,  $  824;  Rutherford  v. 
Crawford,  53  Ga.  138;  State  v.  Rugan, 
68  Mo.  214. 

"Copies  of  the  record  are:  1st,  ex- 
emplifications; 2nd,  copies  made  by  an 


See  1  Greenl.  Ev.,  501,  507,  508. 
See  generally  Record. 

4.  Goldsmith  v.  Kilbourn,  46  Md. 
289;  Crone  v.  Dawson,  19  Mo.  App. 
214;  Brown  z<.  Hathaway,  10  Minn. 
303;  1  Greenl.  Ev.,  §  508.  Compare  I 
Whart.  Ev.,  $  826. 

5.  Williams  v.  McGrade,  13  Minn.  46; 
Harrison  v.  Mfg.  Co.,  10  S.  Car.  278. 
Compare  Crone  v.  Dawson,  19  Mo. 
App.  214.  See  also  Russell  v.  Farqu- 
har,  55  Tex.  355. 

6.  Mason  v.  Bull,  26  Ark.  164;  In  re 
Warfield's  Will,  22  Cal.  64;  Jackson  v. 
Cullum,  2  Blackf.  (Ind.)  228;  s.  c,  18 
Am.  Dec.  158;  Stockbridge  v.  West 
Stockbridge,  12  Mass.  400;  Tillotson  v. 
Warner,  3  Gray  (Mass.)  574,  Pruden 
v.  Aldcn,  23  Pick.  (Mass.)  1S7;  Jack- 
son v.  Crawfords,  12  Wend.  (N.  Y.) 
533!  Newcoinb  v.  Drummond,  4  Leigh 
(Va.)  57;  Heany  v.  Parker,  27  B. 
(U.  Can.)  513.  Compare  Walton  v. 
McKesson,  64  N.  Car.  77.  See  gen- 
erally Lost  Papers. 

7.  "1  Greenl.  Ev.,  84,  509.  See 
generally  Ancient  Documents,  vol. 
1,  p.  565. 

8.  Kerby  v.  Elliott,  I3Q;  B.  (U.Can.) 
367;  1  Greenl.  Ev.,  §  513;  1  Whart. 
Ev.  (3rd  ed.),  fj  827  a. 

9.  The  certificate  must  appear  to  be 
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pense  with  any  part  of  the  authentication  required  by  act  of  con- 
gress,1 but  it  cannot  require  a  different  authentication.8 

A  foreign  judgment  may  be  proved  by  an  exemplification  of 
the  judgment  under  the  great  seal  of  the  foreign  country,  or  by 
a  copy  which  has  been  proved  to  be  a  true  copy,  or  by  a  copy 
under  the  certificate  of  an  authorized  officer  which  has'  been  it- 
self properly  authenticated,  or  where  such  proof  is  not  attainable 
by  any  other  competent  evidence.8 

X.  Pleading  Jttdgiceitts. — In  pleading  a  judgment  of  a  domes- 
tic court  of  record,  the  jurisdiction  of  the  court  to  render  the 
judgment  need  not  be  alleged.4  It  seems  to  be  the  better  opinion 
that  the  same  rule  applies  to  pleading  a  judgment  of  a  court  of 
record  of  another  State.6  In  pleading  a  foreign  judgment,  how- 
ever, the  jurisdiction  of  the  court  must  be  alleged.6  Except 


by  the  judge  of  the  court  which  ren- 
dered the  judgment.  Phelps  v.  Tilton, 
17  Ind.  423;  Brown  v.  Johnson,  42  Ala. 
208. 

One  who  is  both  judge  and  clerk  of  a 
court  must  certify  a  record  in  both  ca- 
pacities. Duval  v.  Ellis,  13  Mo.  203; 
Bissell  v.  Edwards,  5  Day  (Conn.)  363; 
s. c,  5  Am.  Dec.  166;  Catlin  v.  Under- 
bill. 4  McLean  (U.  S.)  199.  See  Au- 
thentication, vol.  t,  p.  1023;  Ex- 
emplification, vol.  7,  p.  479. 

1.  Van  Storch  v.  Griffin,  71  Pa.  St. 
240;  Stewart  v.  Gray,  Hemp.  (U.  S.) 
94- 

t.  McAllister  v.  Singer  Mfg.  Co.,  64 
Ga.  622. 

The  copy  should  be  complete.  Pepin 
r.  Lachenmeyer,  45  N.  Y.  27;  1  Whart. 
Ev.,  $  824. 

A  transcript  of  a  judgment  of  a  sister 
State,  when  properly  certified  under  the 
act  of  congress,  is  admissible  in  evi- 
dence in  an  action  upon  such  judgment, 
although  it  shows  no  flacita.  McMil- 
lan v.  Lovejoy,  115  111.  498. 

The  record  of  a  judgment  of  an  in- 
ferior court  of  another  State,  not  show- 
ing the  pleadings  or  nature  of  the  cause 
of  action,  is  not  admissible  in  evidence 
in  a  suit  upon  the  judgment.  Brown  v. 
Eaton,  98  Ind.  591. 

The  record  of  the  probate  of  a  will 
is  within  the  meaning  of  the  act  of  con- 
gress providing  for  the  manner  of  prov- 
ing the  records  of  a  sister  State.  Drake 
f.  Curtis,  88  Mo.  644. 

3.  Kingman  v.  Cowles,  103  Mass.  283. 
See  also  Capling  v.  Herman,  17  Mich. 
524;  Parke  v.  Williams,  7  Cal.  247; 
Lazier  v.  Wescott,  26  N.  Y.  146;  s.  c, 
82  Am.  Dec.  404;  Freeman  on  Judg. 
(3rd  ed.),  $  414. 

A  copy  of  a  foreign  decree  simply 


certified  by  signing  the  name  as  "Sec- 
retary of  State  of  Foreign  Affairs"  with 
a  private  seal  annexed,  was  keltl  inad- 
missible in  evidence.  Church  v.  Hub- 
bart,  2  Cranch  (U.  S.)  187. 

It  was  held  that  the  affidavit  of  one 
who  assisted  the  clerk  of  a  foreign  court 
in  comparing  the  copy  and  saw  him 
attest  it  was  a  sufficient  verification  of 
the  judgment.  Buttrick  v.  Allen,  8 
Mass.  273;  s.  c,  5  Am.  Dec.  105. 

4.  Bruckman  v.  Taussig.  7  Col.  561; 
Spaulding  v.  Baldwin,  31  Ind.  376; 
Holmes  v.  Campbell,  12  Minn.  221; 
Springsteene  v.  Gillett,  30  Hun  (N.  Y.) 
260;  Rogers  v.  Odell,  39  N.  II.  452; 

{udge  v.  Fillmore,  1  Chip.  (Vt.)  423; 
-athrop  v.  Stuart,  5  McLean  (U.  S.) 
167;  Pennington  i<.  Gibson,  16  How. 
(U.  S.)  65.  But  see  Downer  v.  Dana, 
22  Vt.  337;  Caldwell  v.  Richards,  2 
Bibb  (Ky.)  331;  Burnes  v.  Simpson,  9 
Kan.  663. 

6.  Gunn  v.  Howell,  27  Ala.  663;  s.  c, 
62  Am.  Dec.  785;  Meredith  v.  Santa 
Clara  Mining  Assoc.^c6Cal.  178;  Bruck- 
man v.  Taussig,  7  Col.  561;  Butcher 
v.  Bank,  2  Kan.  70;  s.  c,  83  Am.  Dec. 
446;  Williams  v.  Preston,  3  J.  J.  Marsh. 
(Ky.)  600:  Bissell  v.  Wheehock,  11 
Cush.  (Mass.)  277;  Stephens  v.  Roby, 
27  Miss.  744;  Halstead  v.  Black,-  17 
Abb.  Pr.  (N.  Y.)  227;  Reid  v.  Boyd, 

13  Tex.  241.    Compare  Ashly  r.  Laird, 

14  Ind.  222;  Gebhard  v.  Gamier,  12 
Bush  (Ky.)  321;  s.  c,  23  Am.  Rep.  721; 
Karris  v.  Kunkle,  2  Minn.  313. 

6.  Big.  on  Estop.  (4th  ed.)  675; 
Frayes  v.  Worms,  10  C.  B.,  N.  S.  149; 
Plummer  v.  Woodburne, 4  B.  &  C.  625; 
Douglass  v.  Forrest,  4  Bing.  686.  Com- 
pare Robertson  v.  Struth,  5  Q;.  B.  941 ; 
Bruckman  v.  Taussig,  7  Col.  561; 
Gunn  v.  Peakes,  36  Minn.  177.  . 
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where  the  rule  has  been  changed  by  statute,1  the  facts  conferring 
jurisdiction  upon  a  court  not  of  record  must  be  alleged  in  plead- 
ing its  judgment.*    A  plea  to  the  jurisdiction  of  a  court  of  gen- 


1.  By  statute  in  most  of  the  States, 
jurisdictional  facts  need  not  be  pleaded. 
See  27  Am.  Dec.  148,  note.  Richard- 
son v.  Hickman,  20  Ind.  244;  Hunt  v. 
Dutcher,  13  How.  Pr.  (N.  V.)  538. 

Under  these  statutes  it  is  sufficient  to 
say  that  the  judgment  was  "duly  given 
or  made."  Hanscom  v.  Tower,  17  Cal. 
518;  Beans  v.  Emanuelli,  36  Cal. 
117;  Crake  v.  Crake,  18  Ind.  156;  Keys 
v.  Grannis,  3  Nev.  548;  Wheeler  v. 
Dakin,  12  How.  Pr.  (N.  Y.)  537.  But 
where  there  is  no  such  equivalent  alle- 
gation, the  jurisdictional  facts  must  be 
pleaded.  Himmelman  v.  Danos,  35 
Cat.  441;  Crake  v.  Crake,  18  Ind.  156. 

Such  statutes  are  applicable  to  judg- 
ments of  courts  of  sister  States.  Crake 
v.  Crake,  18  Ind.  156;  Toledo  etc.  R. 
f.  McNulty,  34  Ind.  .531.  Compare 
Karns  v.  Kunkle,  2  Minn.  313;  Hollister 
v.  Hollister,  10  How.  Pr.  (N.  Y.)  539. 

But  not  to  foreign  judgments.  Mc- 
Laughlin v.  Nichols,  13  Abb.  Pr.  (N. 
Y.)  244;  Hollister  v.  Hollister,  10  How. 
Pr.  (N.  Y.)  539. 

In  an  action  on  a  justices'  judgment, 
it  is  sufficient  to  state  that  summons 
was  duly  issued  and  served  without 
further  details.  Barnes  v.  Harris,  4  N. 
Y-  375- 

A  plea  that  certain  premises  were 
"duly  sold"  for  nonpayment  of  a  tax 
"duly  imposed"  is  deficient  in  not  stat- 
ing by  whom  the  tax  was  imposed. 
Carter  v.  Koezley,  14  Abb.  Pr.  (N.  Y.) 
H7;  s.  c,  9  Bosw.  583. 

For  an  averment  held  equivalent  to 
that  provided  by  statute,  see  Willis 
v.  Havemever,  5  Duer  (N.  Y.)  447. 
For  one  held  insufficient,  see  Hunt  v. 
Dutcher,  13  How.  Pr.  (N.  Y.)  538. 

2.  Bridge  v.  Ford,  4  Mass.  649; 
Turner-  v.  Roby,  3  N.  Y.  193;  Barnes 
v.  Harris,  3  Barb.  (N.  Y.)  603;  Cornell 
v.  Barnes,  7  Hill  (N.  Y.)  35;  People  v. 
Koeber,  7  Hill  (N.  Y.)  39;  Lawton  v. 
Erwin,  9  Wend.  (N.  Y.)  233;  Draggoo 
v.  Graham,  9  Ind.  212. 

It  is  not  sufficient  to  aver  jurisdiction 
generally.  Cleveland  v.  Rogers,  6 
Wend.  (N.  Y.)  438;  Nicholl  v.  Mason, 
21  Wend.  (N.  Y.)  339;  Barnes  v. 
Harris,  3  Barb.  (N.  Y.)  603;  s.  c,  4  N. 
Y-  375- 

Courts  will  take  judicial  notice  of  a 
public  statute  conferring  jurisdiction 
upon  inferior  tribunals,  and  jurisdiction 


need  not  be  alleged  where  the  amount 
and  nature  of  the  cause  of  action  show 
it  to  be  within  the  jurisdiction  of  the 
court  which  pronounced  the  judgment. 
Stiles  v.  Stewart,  12  Wend.  (N.  Y.) 
473;  s.  c,  27  Am.  Dec.  142;  Masterson 
v.  Matthews,  60  Ala.  260. 

In  the  absence  of  contrary  statutory 
provisions,  the  statute  giving  jurisdic- 
tion and  the  jurisdictional  faces  must  be 
averred  in  declaring  on  a  judgment  of  a 
justice  of  the  peace  in  another  State. 
Sheldon  v.  Hopkins,  7  Wend.  (N.  Y.) 

^35;  Thomas  v.  Robinson,  3  Wend.  (N. 
:  '.)  267;  Grant  v.  Blesdoe,  20  Tex.  456; 
Hofheimer  v.  Losen,  24  Mo.  App. 
652. 

It  must  be  alleged  that  process  was 
duly  sued  out  and  served  upon  defend- 
ant or  that  he  appeared  in  the  action. 
Cornell  v.  Barnes,  7  Hill  (N.  Y.)  35; 
Nicholl  v.  Mason,  21  Wend.  (N.  Y.) 
339;  Turner  v.  Roby,  3  N.  Y.  193. 

Where  on  nonsuit  or  otherwise  judg- 
ment is  rendered  in  favor  of  defendant 
for  costs,  in  a  suit  on  the  judgment  the 
facts  conferring  jurisdiction  need  not 
be  averred.  Turner  v.  Roby,  3  N.  Y. 
»93- 

According  to  the  older  authorities 
not  only  the  jurisdictional  facts,  but  all 
proceedings  prior  to  the  rendition  of 
judgment,  must  have  been  set  forth  in 
pleading  a  judgment  of  an  inferior  court. 
Makareth  v.  Pollard,  1  Ld.  Raym.  80; 
Pinager  v.  Gale,  2  Vent.  100.  But  by 
the  modern  rule  it  is  sufficient  after 
pleading  the  jurisdictional  facts  to  sum- 
marize the  steps  before  judgment  under 
a  general  averment  of  "■taliter  froces- 
sum  fuit,  with  a  statement  that  judg- 
ment was  recovered.  Barnes  v.  Harris, 
4  N.  Y.  375;  Cornell  v.  Barnes,  7  Hill 
(N.  Y.)  37. 

After  verdict  the  want  of  allegations 
of  jurisdictional  facts  will  be  deemed 
cured.  Bull  v.  Steward,  1  Wils.  255; 
Bentlev  v.  Donnelly,  8  T.  R.  127.  See 
also  Graff  v.  Griswold,  1  Den.  (N.  Y.) 
432- 

According  to  the  better  opinion  there 
is  no  distinction  in  respect  to  jurisdic- 
tional facts  between  the  method  of  plead- 
ing a  judgment  of  an  inferior  court  in  a 
declaration  and  that  required  in  setting 
it  up  as  a  defence  to  an  action.  Turner 
v.  Roby,  3  N.  Y.  193;  Barnes  v.  Harris, 
3  Barb.  603;  s.  c,  4  N.  Y.  375;  Lawton 
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eral  jurisdiction  must  allege;  the  facts  showing  that  the  court 
did  not  have  jurisdiction  with  certainty  in  every  particular.1 

As  a  general  rule,  judgments  should  be  described  with  certainty 
and  particularity.* 

Nul  tiel  record  is  the  proper  plea  where  the  defendant  denies 
the  existence  of  the  judgment  or  desires  to  take  advantage  of  a 
variance  between  the  judgment  rendered  and  that  described  in 


v.  Erwin,  9  Wend.  (N.  Y.)  233;  Cor- 
nell v.  Barnes,  7  Hill  (N.  Y.)  35.  Corn- 
fare  Nicholl  v.  Mason,  21  Wend.  (N. 
Y.)  339.  The  rule  applies  to  an  action 
on  a  recognizance  taken  by  a  justice. 
Bridge  v.  Ford,  4  Mass.  649;  People  v. 
Koeber,  7  Hill  (N.  Y.)  39. 

1.  Diblee  v.  Davison,  25  111.  486. 

t.  Lawrence  v.  Willoughby,  1  Minn. 
87;  Whitaker  v.  Bramson,  2  Paine  (U. 
S.)  209. 

But  "it  has  become  the  settled  prac- 
tice in  declaring  upon  a  judgment  to 
allege  generally  that  the  plaintiff  by 
the  consideration  and  judgment  of  the 
court  recovered  the  sum  mentioned 
therein,  and  not  as  formerly  to  set  out 
the  whole  of  the  proceedings."  Big. 
on  Estop.  (4th  ed.)  672;  Biddle  v. 
Wilkins,  1  Pet.  (U.  S.)  686.  See  also 
Hansford  v.  Van  Auken,  79  Ind.  157. 

In  pleading  or  replying  a  judgment 
as  an  estoppel  more  minuteness  must 
be  observed  than  in  declaring  upon  it. 
It  must  appear  that  precisely  the  same 
question  was  decided  in  the  former  ac- 
tion and  that  the  decision  was  upon 
the  merits.  Big.  on  Estop.  (4U1  ed.) 
672;  Gilbreath  v.  Jones,  66  Ala.  129; 
Krutsinger  v.  Brown,  72  Ind.  446; 
Temple  v.  Williams,  91  N.  Car.  82; 
Fowlkes  v.  State,  14  Lea  (Tenn.)  14. 
This  exactness  may  be  escaped  by 
pleading  the  general  issue,  when  the 
judgment  would  be  admissible  in  evi- 
dence under  it.  See  Big.  on  Estop. 
(4U1  ed.)  672.  For  a  sufficient  plea  of 
former  judgment  see  Langmead  v.  Ma- 
ple, 18  C.  B.,  N.  S.  255;  Big.  on  Estop. 
(4th  ed.)  674. 

When  a  judgment  is  set  up  to  estab- 
lish some  collateral  fact,  it  must  be 
pleaded  more  strictly  than  is  necessary 
when  it  is  pleaded  in  bar  of  the  action. 
Aurora  v.  West,  7  Wall.  (U.  S.)  82; 
Perkins  v.  Walker,  19  Vt.  144. 

"In  describing  a  judgment,  the  court 
in  which  it  was  rendered,  the  place 
where  the  court  was  held,  the  names  of 
the  parties,  the  date  or  term  at  which  it 
was  entered,  and  the  sum  recovered 
must  be  shown."    Freeman  on  Judg. 


12  C.  of  L. —  io** 


(3rd  ed.),  §  456;  Packard  v.  Hill,  7 
Cow.  (N.  Y.)  434;  Duyckcinck  v. 
Clinton  Ins.  Co.,  3  Zabr.  (N.J.)  279. 

It  is  sufficient  to  state  that  the 
amount  of  the  judgment  is  unpaid. 
Blake  v.  Burley,  9  Iowa  592. 

Demand. — Demand  for  payment  need 
not  be  alleged.  Masterson  v.  Mat- 
thews, 60  Ala.  260}  Moss  v.  Shannon,  1 
Hill  (N.  Y.)  175;  Pennington  v.  Gib- 
son, 16  How.  (U.  S.)  65. 

Administrator.  —  An  administrator 
suing  upon  a  judgment  in  his  favor 
need  not  describe  himself  as  such. 
Biddle  v.  Wilkins,  1  Pet.  (U.  S.)  692; 
Talmage  v.  Chapel,  16  Mass.  71;  Hans- 
ford v .  Van  Auken,  79  Ind.  157. 

Stockholder. — In  suing  a  stockholder 
on  a  judgment  against  the  corporation 
The  original  liability  need  not  be  de- 
scribed. Miller  v.  White,  57  Barb.  (N. 
Y.)  504. 

Where  an  officer,  sued  for  levying 
upon  and  selling  exempt  property,  de- 
sires to  justify  by  showing  that  the 
judgment  was  for  purchase  money,  he 
must  aver  the  character  of  the  judg- 
ment in  his  answer.  Dennis  v.  Snell, 
54  Barb.  (N.  Y.)  411. 

Variance. — In  an  action  to  recover 
thebalancedue  upon  a  foreign  judgment, 
the  declaration  averred  the  recovery  of 
judgment  for  a  certain  sum  "and  also 
the  sum  of  $42.60  adjudged  to  said 
plaintiff,"  etc.  The  judgment  record, 
introduced  in  evidence,  showed  a  judg- 
ment for  the  sum  named,  "besides  his 
costs  and  charges  herein  expended," 
and  elsewhere  showed  that  they  had 
been  fixed  at  the  sum  stated  in  the  dec- 
laration. It  was  held  that  there  was 
no  fatal  variance;  and  though  it  was 
not  shown  how  the  costs  were  taxed, 
the  proceedings  fixing  their  amount 
could  not  be  presumed  illegal.  Hunt  v. 
Middles  worth,  44  Mich.  448. 

In  an  action  against  a  corporation, 
sued  by  the  name  of  the  Montgomery 
&  Mobile  Rail-way  Company,  on  a 
judgment  against  the  Montgomery  & 
Mobile  Railroad,  parol  evidence  was 
admitted  to  show  the  identity  of  the 
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the  declaration.1  Matters  in  discharge  of  the  judgment  must 
be  specially  pleaded.*  Nil  debet  is  a  good  plea  to  an  action  on  a 
foreign  judgment.8  Nul  tiel  record  is  not  a  proper  plea  to  an 
action  on  a  judgment  of  a  court  not  of  record.4 

A  judgment  is  admissible  in  evidence  as  a  former  recovery  un- 
der the  general  issue  in  assumpsit,  trover  and  actions  on  the  case, 
but  not  in  trespass  and  covenant  ;5  nor  under  the  code  proced- 
ure.6   In  an  action  on  a  judgment  of  another  State,  it  may  be 


two  corporations.  Mobile  etc.  R.  Co. 
v.  Yeates,  67  Ala.  164. 

And  generally,  in  an  action  upon  a 
judgment,  an  averment  in  the  com- 
plaint that  the  judgment  was  rendered 
against  the  defendant  by  another  name 
is  sufficient  to  show  that  he  is  bound  by 
the  judgment.  Bloomfield  R.  Co.  v. 
Burress,  82  Ind.  S3. 

For  illustration  of  variances  see  Cen- 
tral Bank  v.  Veasey,  14  Ark.  672; 
Howell  v.  Shands,  35  Ga.  66;Duncom- 
mon  v.  Hysinger,  14  111.  249;  Smith  v. 
Smith,  17  111.  482;  Howard  v.  Cousins, 
7  How.  (Miss.)  114;  Barringer  v.  Boyd, 
27  Miss.  473;  Gulick  v.  Loder,  2  Green 
(N.J.)  572;  s.  c,  23  Am.  Dec.  711; 
Dietrich's  Appeal,  107  Pa.  St.  174;  Fer- 
rance's  Appeal,  107  Pa.  St.  180;  Billing-, 
v.  Hitchings,  18  L.J.  Rep.  (U.  S.)  Ex. 
192;  Cocks  v.  Brewer,  11  M.  &  W.  51. 

1.  Crawford  v.  Simonton,  7  Port. 
(Ala.)  110;  Jacquette  v.  Hugunon,  2 
McLean  (U.  S.)  129;  Lincoln  v.  Tower, 
2  McLean  (U.  S.)  473. 

The  plaintiff  must  produce  a  judg- 
ment that  does  not  appear  to  be  satis- 
fied.   Blair  v.  Caldwell,  3  Mo.  353. 

Under  the  plea  of  nul  tiel  record, 
the  plaintiff  cannot  show  aliunde  that 
the  parties  or  cause  of  action  are  dif- 
ferent in  the  two  suits.  State  Bank  v. 
Arnold,  7  Eng.  (Ark.)  180. 

The  plaintiff  cannot  recover,  if  It 
appears,  upon  the  production  of  the 
record,  that  the  court  had  no  jurisdic- 
tion of  the  person  of  the  defendant,  or 
the  subject  matter  of  the  suit.  Thomp- 
son v.  Emmert,  4  McLean  (U.  S.)  96; 
Bergen  v.  Williams,  4  McLean  (U.  S.) 
125;  Clark  v.  Melton,  19  S.  Car.  498. 

2.  Stephens  v.  Roby,  27  Miss.  744; 
Tunstall  v.  Robinson,  Hemp.  (U.  S.) 
229. 

3.  Big.  on  Estop.  (4th  ed.)  671;  1 
Chit.  "PI.  485. 

4.  The  decrees  of  courts  of  chancery 
are  not  records  and  nul  tiel  record  is 
not  a  proper  plea  thereto.  Evans  v. 
Tatem,  9  S.  &  R.  (Pa.)  252; s.  c,  11  Am. 
Dec.  717. 


Judgments  of  justices  of  the  peace 
are  not  records  generally.  Green  i'. 
Fry,  1  Cranch  C.  C.  (U.  S.)  137.  Corn- 
fare  Bain  v.  Hunt,  3  Hawks  (N.  Car.) 
572- 

6.  Freeman  on  Judg.  (3rd  ed.),  §438; 
Whiting  v.  Burger,  78  Me.  2S7;  War- 
ren v.  Comings,  6  Cush.  (Mass.)  103; 
Reynolds  v.  Stansburv,  20  Ohio  344; 
Miller  v.  Maurice,  6  Il'ill  (N.  Y.)  114; 
Coles  v.  Carter,  6  Cow.  (N.  Y.)  691; 
Marsh  v.  Pier,  4  Rawle  (Pa.)  273;  s. 
c,  26  Am.  Dec.  131 ;  Mason  v.  Eldred, 
6  Wall.  (U.  S.)  231. 

"In  those  cases  in  which  a  plaintiff 
has  by  judgment  established  his  right  of 
action  for  a  recurring  liability,  he 
should  declare  as  upon  a  new  cause, 
leaving  the  judgment  to  be  used  in  evi- 
dence to  establish  his  general  right." 
Big.  on  Estop.  (4th  ed.)  675;  Smith  v. 
Elliott,  9  Pa.  St.  345. 

6.  Piercy  v.  Sabin,  10  Cal.  22;  Ran- 
som v.  Stanberry,  22  Iowa  334;  Brady 
v.  Murphy,  19  Ind.  258;  Wood  v. 
Ostram,  29  Ind.  177;  Hendricks  v. 
Decker,  35  Barb.  (N.  Y.)  298;  Burling- 
ton etc.  R.  Co.  v.  Harris,  8  Neb.  140; 
Hanson  v.  Chiatovich,  13  Ne-v.  395; 
Fanning  v.  Insurance  Co.,  37  Ohio  St. 
344* 

Plea,  of  Former  Recovery. — "A  plea  of 
former  recovery  should  show  that  some 
question  involved  in  the  former  judg- 
ment is  identical  with  some  issue  in  the 
present  action  ( Hopkinson  v.  Shelton. 
37  Ala.  306;  Lockwood  v.  Wildman,  13 
Ohio  450;  Heatherly  v.  Hadly,  2  Oreg. 
269;  Johnson  v.  White,  13  Sm.  &  M. 
(Miss.)  584);  that  the  former  action 
and  the  present  were  between  the  same 
parties  or  their  privies.  Greelv  v. 
Smith,  1  W.  &  M.  (U.  S.)  181.  And, 
in  case  the  parties  are  not  nominally 
the  same,  facts  showing  their  privity 
with  the  parties  to  th'e  present  action 
must  be  stated."  Greely  v.  Smith,  1 
W.  &  M.  (U.  S.)  181;  Goddard  v.  Ben- 
son, 15  Abb.  Pr.  191;  Freeman  on  Judg. 
(3rd  ed.),  ■}  460. 

In  ejectment  the  plea  should  show 
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shown  under  the  general  issue  that  the  court  did  not  have  juris- 
diction to  render  the  judgment.1 

If  an  estoppel  by  record  appear  plainly  in  a  pleading  the  nature 
of  which  is  opposed  to  the  estoppel,  the  opposite  party  may  de- 
mur instead  of  setting  up  the  estoppel.* 

The  judgments  of  courts  of  sister  States  must  be  treated  as 
domestic  records  in  pleadings.8 

XL  Actions  OH  JvsexxirTS. — An  action  may  be  maintained 
upon  a  final4  judgment  of  the  court  in  which  the  action  is 
brought,'  although  (by  the  weight  of  authority)  the  time  has  not 
expired  in  which  execution  may  issue  to  enforce  the  judgment,* 


that  the  parties,  land  and  the  title  in 
issue  in  the  two  actions  are  the  same. 
Vance  v.  Olinger,  27  Cal.  358.  As  to 
second  action  for  personal  property, 
see  Eversolef.  Plank,  17  Ohio  61. 

Ordinarily  a  judgment  must  be 
pleaded  when  there  is  an  opportunity 
to  do  so  and  it  is  relied  on  as  a  bar. 
Briggs  v.  Milbura,  40  Mich.  512;  Mur- 
ray v .  Murray,  6  Oreg.  26.  But  when 
properly  admitted  in  evidence  it  is  as 
conclusive  when  not  pleaded  as  when 
pleaded.  Gowan  v.  Graydon,  41  Ind. 
559.  See  Res  Judicata. 

1.  Foster  v.  Glazener,  27  Ala.  301; 
Stephens  v.  Gaylord,  11  Mass.  266; 
Bissell  v.  Briggs,  9  Mass.  462;  s.  c,  6 
Am.  Dec.  88;  Crone  v.  Dawson,  19  Mo. 
App.  214. 

S.  Big.  on  Estop.  (4th  ed.)  676; 
Greenup  v.  Carnegie,  50  Ind.  410. 

Where  the  transcript  of  a  judgment 
need  not  be  filed  with  the  complaint, 
and  if  filed  is  no  part  of  the  record,  it 
will  not  be  considered  upon  demurrer 
to  the  complaint,  even  if  it  shows  that 
the  court  which  rendered  the  judg- 
ment had  no  jurisdiction.  Conwell  v. 
Conwell,  ioo  Ind.  437. 

S.  Garland  v.  Tucker,  1  Bibb  (Ky.) 
361;  Davis  v.  Lane,  2  Cart.  (Ind.)  548; 
McKim  v.  Odom,  3  Fairf.  (Me.)  94; 
Andrews  v.  Montgomery,  19  Johns. 
(N.  Y.)  162;  s.  c,  10  Am.  Dec.  213; 
Evans  v.  Tatem,  9  S.  &  R.  (Pa.)  252; 
India  Rubber  Factory  v.  Hoit,  14  Vt. 
92;  Mills  t>.  Durvea,  7  Cranch  (U.  S.) 
481. 

It  is  not  necessary  to  allege  or  prove 
that  a  judgment  of  a  sister  State  was 
warranted  by  the  law  of  such  State. 
Miller  v.  Leach,  95  N.  Car.  229. 

Pleas  in  bar  of  actions  on  judgments 
of  courts  of  sister  States  must  clearly 
deny  the  facts  which  go  to  show  juris- 
diction. Latterett  v.  Cook,  1  Iowa  1 ; 
Shumway  v.  Stillman,  4  Cow.  {N.  Y.) 


292;  8.  c,  15  Am.  Dec.  374;  Moulin  v. 
Insurance  Co.,  4  Za.br.  (N.J.)  222. 

A  plea  alleging  non-residence  where 
the  judgment  was  rendered  and  no  no- 
tice of  the  action,  is  insufficient;  it 
should  allege  that  the  defendant  did  not 
appear  by  attorney  or  in  person.  Fos- 
ter v.  Glazener,  27  Ala.  391;  Struble 
v.  Malone, 3  Clarke  (Iowa)  586;  Star- 
buck  v.  Murray,  5  Wend.  143;  s.  c,  21 
Am.  Dec.  172. 

For  replications  to  pleas  denying 
jurisdiction,  see  Long  v.  Long,  1  Hill 
(N.  Y.)  597;  Buchanan  v.  Port,  5  Ind. 
264. 

Precedents. — For  forms  of  pleading, 
see  Big.  on  Estop.  (4th  ed.)  671,  693, et 
seg. 

4.  Ledyard  v.  Brown,  39  Tex.  402. 

Action  may  be  maintained  against  a 
putative  father  for  weekly  instalments 
which  he  has  been  ordered  to  pay  for 
the  child's  support  without  showing 
that  the  child  is  still  alive.  Stokes  v. 
Sanborn,  45  N.  H.  274. 

The  mandate  of  the  United  States 
supreme  court  directing'  the  lower 
court  to  reverse  a  verdict  and  judg- 
ment for  plaintiff  and  enter  judgment 
for  defendant's  costs,  is  not  such  a 
judgment  as  will  support  an  action  in 
another  State.  Germania  Fire  Ins. 
Co.  v.  Francis,  43  Hun  (N.  Y.)  621. 

0.  Hansford  t>_Van  Auken,  79  Ind. 

6.  Kingsland  v.  Forrest,  18  Ala.  519; 
Palmer  v.  Glover,  73  Ind.  529;  Ames  v. 
Hoy,  12  Cal.  11;  Ives  v.  Finch,  28 
Conn.  112;  Clark  v.  Goodwin,  14  Mass. 
237;  Hale  v.  Angel,  20  Johns.  (N.  Y.) 
342;  White  River  Bank  v.  Downer,  29 
Vt.  332;  Simpson  v.  Cochran,  23  Iowa 
81 ;  Albin  v.  People,  46  111.  372;  Burnes 
v.  Simpson,  '9  Kan.  663;  Hummer  v. 
Lamphear,  32  Kan.  439;  s.  c,  49  Am. 
Rep.  491 ;  Stewart  v.  Peterson,  63  Pa. 
St.  230;  Gardner  v.  Henry,  5  Coldw. 
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and  no  other  reason  is  alleged  for  bringing  the  action  than  that 
the  judgment  remains  unpaid.1  It  seems  that  the  right  to  main- 
tain such  an  action  is  not  barred  nor  suspended  by  the  issuing  of 
an  execution.8  On  the  other  hand,  the  right  of  a  creditor  to  an 
execution  on  the  judgment  is  not  suspended  by  the  pendency  of 
an  action  upon  it  ;8  and  it  has  been  held  that  the  commitment  of 


(Tenn.)  458.  Compare  Lee  v.  Giles,  1 
Bai.  L.  (S.  Car.)  449;  s.  c,  21  Am.  Dec. 
476;  Ligon  v.  McNiel,  6  Rich.  (S.Car.) 
377;  Smith  v.  Belmont  etc.  Co.,  11 
Bush  (Ky.)  390;  Pitzer  v.  Russell,  4 
Oreg.  124. 

An  action  on  a  justice's  judgment 
was  sustained,  though  brought  during  a 
stay  of  execution.  McDonald  v.  But- 
ler, 3  Mich.  558. 

Where  the  right  to  issue  execution 
had  terminated  by  lapse  of  time  and  the 
judgment  was  liable  to  be  defeated  as  a 
cause  of  action  upon  the  same  ground, 
it  was  held  that  an  action  could  be 
maintained  upon  the  judgment  when 
the  judgment  debtor  neglected  to  plead 
the  statute  of  limitations.  Stuart  v. 
Lander,  16  Cal.  372. 

Against  County. — Where  a  statute 
prescribes  that  no  person  shall  sue  a 
county  without  first  presenting  his  de- 
mand to  the  supervisors  for  allowance, 
a  judgment  creditor  must  present  his 
judgment  as  any  other  demand.  If 
they  refuse  to  allow  it,  he  should  ask 
for  a  writ  of  mandate  to  compel  them 
to  do  so  and  not  bring  an  action  on  the' 
demand.  Alden  v.  Alameda  County, 
43  Cal.  270. 

Interest. — In  actions  on  the  judg- 
ments of  sister  States,  it  will  not  be 
presumed  that  the  laws  of  such  States 
allow  interest  on  judgments.  Thomp- 
son v.  Monrow,  2  Cal.  99. 

Interest  may  be  reckoned  on  a  judg- 
ment for  costs  when  affirmed  on  cer- 
tiorari. Whelpley  v.  Wash,  46  Mich. 
25.  See  also  Palmer  v.  Glover,  73  Ind. 
5*9- 

In  an  action  on  a  justice's  judgment 
the  damages  may  be  counted  on  alone 
if  the  award  of  costs  is  excessive  and 
illegal.   Whelpley  v.  Wash,  46  Mich. 

2S- 

The  identity  of  a  person  sued  on  a 
transcript  of  a  foreign  judgment  may 
be  presumed  if  his  full  name  is  identical 
with  that  of  the  party  against  whom  it 
was  recovered.  Campbell  v.  Wallace, 
46  Mich.  520. 

A  judgment  is  a  contract  "express  or 
implied"  within  the  terms  of  a  statute 
authorizing  the  issue  of  attachments  on 


such  contracts,  whether  it  was  founded 
on  a  contract  or  a  tort.  Gutta  Percha 
etc.  Co.  v.  Mayor,  108  N.  Y.  276;  s.  c, 
2  Am.  St.  Rep.  412. 

1.  Denison  v.  Williams,  4  Conn.  402. 
Ives  v.  Finch,  28  Conn.  112.  Compare 
Pitzer  v.  Russell,  4  Oreg.  124.  See 
also  Hansford  v.  Van  Auken,  79  Ind. 
«S7- 

In  some  States  leave  of  court  must  be 
obtained  to  prosecute  an  action  on  a 
domestic  judgment.  Watts  v.  Everett, 
47  la.  269;  McDonald  v.  Dickson,  85 
N.  Car.  248.  See  also  Carpenter  v. 
Butler,  29  Hun  (N.  Y.)  251.  The  rule 
does  not  apply  to  a  judgment  of  a 
United  States  circuit  court.  Goodyear 
etc.  Co.  v.  Frisselle,  22  Hun  (N.  Y.) 
174. 

In  North  Carolina,  where  leave  to 
sue  on  a  judgment  under  the  code  is 
refused  by  the  judge  below,  his  decision 
upon  the  question  whether  "good 
cause  "  is  shown  is  conclusive.  Ken- 
dall v.  Brlley,  86  N.  Car.  56;  Warren 
v.  Warren,  84  N.  Car.  614. 

Where  a  simple  judgment  is  obtained 
upon  a  note  secured  by  mortgage,  and 
a  subsequent  action  is  brought  to  fore- 
close the  mortgage  for  the  payment  of 
the  judgment,  such  subsequent  action  is 
not  an  action  upon  a  judgment,  as  con- 
templated by  the  statute  requiring  leave 
of  court  to  sue  upon  a  judgment,  and 
may  be  begun  at  any  time  at  the  option 
of  the  plaintiff.  Matthews  v.  Davis,  61 
Iowa  225. 

A  judgment  obtained  in  an  action 
brought  without  leave  of  court  founded 
on  a  judgment  rendered  in  the  supreme 
court  was  held  invalid  sixteen  years 
after  its  rendition  at  the  instance  of  the 
administrator  of  the  judgment  debtor. 
Farish  v.  Austin,  25  Hun  (N.  Y.) 
43°- 

8.  Linton  v.  Hurley,  114  Mass.  76; 
Wilson  v.  Hatfield,  121  Mass.  551; 
Hale  v.  Angel,  20  Johns.  (N.  Y.)  342; 
Boyd  v.  Mann,  9  Baxt.  (Tenn.)  349; 
Whittemore  v.  Carkin,  58  N.  H.  576. 

8.  Moor  v.  Towle,  38  Me.  133;  Gush- 
ing v.  Arnold,  9  Met.  (Mass.)  23; 
McDonald  v.  Dickson,  85  N.  Car. 
248. 
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the  debtor  to  prison  under  the  execution  cannot  be  pleaded  in 
discharge  of  the  action.1 

A  pending  scire  facias  to  revive  a  judgment  cannot  be  pleaded 
in  abatement  of  an  action  on  the  judgment.*  An  action  may  be 
maintained  on  a  judgment,  although  an  appeal  or  writ  of  error  is 
pending,  unless  proceedings  to  enforce  it  have  been  stayed  by 
filing  a  sufficient  bond.* 

An  action  will  not  lie  upon  a  judgment  which  appears,  by  the 
record,  to  have  been  satisfied,4  or  which  is  void,6  or  the  enforce- 
ment of  which  has  been  enjoined,6  nor,  ordinarily,  upon  a  judg- 
ment obtained  by  the  attachment  of  property  without  personal 
service  of  process.7  It  has  been  held  that  where  the  record  is 
lost  or  destroyed  it  must  be  restored  by  a  direct  proceeding  for 
that  purpose  before  an  action  can  be  maintained.8 

As  a  general  rule,  no  defence  can  be  interposed  to  an  action  on 
a  judgment  which  might  have  been  presented  as  a  defence  to  the 
original  action.®  Under  the  codes,  however,  such  fraud  as  would 
entitle  a  judgment  debtor  to  relief  in  equity  may  be  interposed 
as  a  defence  to  an  action  on  the  judgment,10  and  whenever  a  judg- 


1.  Moor  v.  Towle,  38  Me.  133. 

5.  Payment  of  one  judgment  satisfies 
both.  Carter  v.  Colman,  12  Ired.  L. 
(N.  Car.)  274. 

3.  Taylor  v.  Shew,  39  Cal.  536;  Suy- 
dam  x".  Hoyt,  1  Dutch.  (N.  J.)  230; 
Faber  v.  Hogey,  117  Mass.  107;  s.  c, 
19  Am.  Rep.  398;  Woodward  v.  Car- 
son, 86  Pa.  St.  176;  Dawson  v.  Daniel, 
2  Flip.  (U.  S.)  301.  Compare  Paine  v. 
Cowdin,  17  Pick.  (Mass.)  142. 

It  has  been  held  that  pending  a  writ 
of  error  the  plaintiff  cannot  take  out 
an  execution  on  his  second  judgment. 
Benwell  v.  Black,  3  T.  R.  643.  Com- 
pare Dawson  v.  Daniel,  2  Flip:  (U.  S.) 
301.  See  also  Heckling  v.  Allen,  15 
Fed.  Rep.  196. 

4.  Pratt  v .  Jones,  22  Vt.  341. 

An  action  can  be  maintained  on  a 
dormant  domestic  judgment  in  Kansas, 
if  commenced  one  year  after  the  judg- 
ment is  dormant.  Baker  v.  Hummer, 
31  Kan.  325. 

6.  Needham  v.  Thayer,  147  Mass. 
536.    See  subtitle. 

Nor  can  a  void  judgment  be  con- 
firmed or  enforced  by  a  subsequent  pro- 
ceeding instituted  for  the  purpose  in  a 
court  of  equity.  Ray  v.  Ray,  1  Idaho 
566. 

6.  Blair  v.  Caldwell,  3  Mo.  353. 

7.  Kane  v.  Cook,  8  Cal.  449;  East- 
erly v.  Goodwin,  35  Conn.  273;  Banta 
v.  Wood,  32  Iowa  473;  Durand's  Succ, 
24  La.  An.  352;  Eastman  v.  Wadleigh, 
65  Me.  251;  e.  c,  20  Am.  Rep.  695. 


8.  Foulk  z>.  Colburn,  48  Mo.  230; 
Walton  v.  McKesson,  64  N.  Car.  77; 
Compare  Freeman  on  Judg.  (3rd.  ed.),  % 
432b  and  cases  cited. 

9.  Ellis  v.  Clarke,  19  Ark.  420;  All- 
good  v.  Whitley,  49  Ala.  215;  McAllis- 
ter v.  Singer  Mfg.  Co.,  64  Ga.  622 ;  Bird 
v.  Smith,  34  Me.  63;  Biddle  v.  Wilkins,  1 
Pet.  (U.  S.)  692. 

The  defendant  in  an  action  on  a  judg- 
ment cannot  show  that  the  judgment 
was  obtained  by  perjury.  Demerit!  v. 
Lyford,  7  Fost.  (N.  H.)  541. 

A  person  cannot  justify  disobedience 
of  an  injunction  except  by  showing 
that  the  court  had  no  jurisdiction  to 
grant  the  injunction.  People  v.  Sturte- 
vant,  9  N.  Y.  263. 

An  action  on  a  domestic  judgment 
cannot  be  defended  on  the  ground  that 
the  court  had  not  jurisdiction  of  the 
person  of  the  defendant.  Miller  v. 
Dungan,  35  N.  J.  L.  391;  Kittrcdge  v. 
Martin,  141  Mass.  410;  Pacific  Pneu- 
matic Gas  Co.  v.  Wheelock,  So  N.  Y. 
278. 

The  only  remedy  against  an  irregular 
or  erroneous  judgment  is  to  have  it  set 
aside  or  reversed.  Townsend  v.  Cox, 
45  Mo.  401;  Hawes  v.  Hatheway,  14 
Mass.  233. 

10.  Duringer  i».  Moschino,93  Ind.495; 
Clark  v.  Little,  41  Iowa  499;  Carneal 
v.  Wilson,  3  Litt.  (Ky.)  80;  Mandc- 
ville  t'.  Reynolds,  68  N.  Y.  528.  See 
also  Hopkins  v.  Woodward,  75  111.  62. 

It  has  been  held  that  one  regularly 
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ment  is  sought  to  be  enforced  by  an  action  to  the  detriment  of  a 
third  person,  he  may  impeach  it  for  fraud  or  collusion.1 

At  common  law  an  action  could  not  be  maintained  on  a  judg- 
ment against  the  executor  or  administrator  of  one  of  joint  judg- 
ment debtors.* 

A  good  defence  by  one  of  joint  defendants  in  an  action  on  a 
judgment  operates  for  the  benefit  of  all  the  defendants.8 

At  common  law,  an  action  on  a  judgment  must  be  brought  in 
the  name  of  the  legal  owner,*  but,  under  the  statutes  of  many 
States,  it  should  be  brought  in  the  name  of  the  real  party  in 
interest.5 

XII.  Assignment  op  Judgments. — An  assignment  of  a  judgment 
need  not  be  under  seal,6  nor  even  in  writing,7  to  be  mutually 
binding  upon  the  parties  to  the  assignment;  but  the  intent  to 
assign  the  judgment  must  be  clearly  shown.8  A  method  for  as- 
signing judgments,  provided  by  statute,  is  generally  to  be  regard- 
ed as  merely  cumulative.9  Where  a  judgment  relates  to  specific 
land,  a  conveyance  of  the  land  by  the  judgment  creditor 
operates  as  an  assignment  of  the  judgment.10  The  assignment  of 
a  cause  of  action  arising  from  the  violation  of  a  contract  oper- 


sued  and  served  and  who  answered  in 
the  suit  and  was  present  at  the  trial 
cannot  set  up  in  defence  to  an  action  on 
the  judgment  a  promise  made  by  the 
plaintiff  before  the  original  suit  was 
brought  that  the  judgment  would  not 
be  used  against  defendant.  Greene  v. 
Hallenbeck,  32  Hun  (N.  Y.)  469. 

1.  Parkhurst  v.  Sumner,  23  Vt.  538. 

2.  United  States  v.  Cushman,  2 
Sumn.  (U.  S.)  310.  But  a  judgment 
against  an  executor  in  one  State  will 
support  an  action  against  a  native  exe- 
cutor in  another.  Turley  v.  Dreyfus, 
33  La.  An.  885.  Although  a  judgment 
against  an  administrator  will  not  sup- 
port an  action  against  another  adminis- 
trator in  another  State.  Creswell  v. 
Slack,  68  Iowa  1 10. 

8.  Pratt  v.  Dow,  56  Me.  81. 

In  Michigan,  a  justice's  judgment, 
though  joint  in  form,  is  not  in  law  a 
joint  obligation  binding  both  defendants 
alike,  if  only  one  was  served,  and  it 
does  not  merge  the  debt  so  as  to  pre- 
clude suing  both  over  again.  The  one 
■who  was  not  served  is  not  personally 
bound  and  cannot  be  until  he  is  sued  on 
the  original  obligation.  The  judgment, 
therefore,  may  be  sued  as  an  individual 
obligation  against  the  one  who  was 
served  and  the  case  may  be  discon- 
tinued as  to  the  other.  Holcomb  v. 
Tift,  54  Mich.  647. 

4.  Triplett  v.  Scott,  12  111.  137. 


8.  Greene  v.  Republic  F.  Ins.  Co.,  84 
N.  Y.  1572. 

6.  Mitchell  v.  Hockett,  25  Cal.  539; 
Ford  v.  Stuart,  19  Johns.  (N.  Y.)  342; 
Stoddard  v.  Benton,  6  Col.  508;  Wood 
v.  Wallace,  24  Ind.  226. 

7.  Clark  v.  Moss,  11  Ark.  736;  Steele 
v.  Thompson,  62  Ala.  323;  Briggs  v. 
Dorr,  19  Johns.  (N.  Y.)  95;  Bartlett  v. 
Yates,  7  Jones  (N.  Car.)  615.  But  see 
Parker  v.  Bacon,  26  Miss.  425;  Win- 
berry  v.  Koonce,  83  N.  Car.  351. 

8.  Thomas  v.  Porter,  3  Bush(Ky.)  177. 

Parol  evidence  is  admissible  to  ex- 
plain whether  an  ambiguous  marginal 
entry  upon  the  record  of  a  judgment  is 
an  assignment  or  a  satisfaction.  Emory 
v.  Joice,  70  Mo.  537. 

The  assignment  of  a  judgment  is  not 
vitiated  by  mistakes  in  the  description 
if  it  can  be  shown  what  judgment  was 
intended.  Griffin  v.  Camack,  36  Ala. 
695;  Aylesworth  v.  Brown,  10  Barb. 
(N.  Y.)  167;  Bank  v.  Warren,  7  Hill 
(N.  Y.)  91;  People  v.  Fleming,  2  N.  Y. 
484. 

For  sufficient  assignment  of  a  judg- 
ment held  by  a  corporation,  see  Klemme 
v.  McLay,  68  Iowa  158. 

National  Banks. — A  national  bank 
has  power  to  assign  a  judgment  in  its 
own  favor.  Emory  v.  Joice,  70  Mo. 
537- 

9.  Burgess  v.  Cave,  52  Mo.  43. 

10.  Wright  v.  Parks,  10  Iowa  342. 
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ates  as  an  assignment  of  a  judgment  recovered  thereon,1  but  the 
assignment  of  a  cause  of  action  or  verdict  founded  on  a  personal 
tort  is  not  operative  as  an  assignment  of  a  judgment  subsequent- 
ly recovered  or  entered  thereon  in  the  name  of  the  assignor.2  A 
judgment  founded  upon  a  tort  may  be  assigned.*  In  some  States 
a  judgment  may  be  levied  upon  and  sold  under  execution.4  As 
against  the  judgment  debtor,  and  without  his  consent,  a  part  only 
of  a  judgment  cannot  be  assigned.5 

The  assignment  of  a  judgment  transfers  the  cause  of  action 
upon  which  the  judgment  is  founded,6  with  all  beneficial  incidents 
connected  with  the  judgment,7  including  the  right  of  the  judg- 
ment creditor  to  enforce  its  satisfaction.8    At  common  law.how- 


•1.  Wright  v.  Parker,  10  Iowa  342; 
Weire  v.  Davenport,  11  Iowa  49;  Rob- 
inson v.  Weeks,  6  How.  Pr.  (N.  Y.) 
161;  Hudson  v.  Morriss,  50  Tex.  595; 
Dugas  v.  Matthews,  gGa.  510;  s.  c,  54 
Am.  Dec.  361. 

A  cause  of  action  founded  on  an  in- 
jury to  property  is  assignable.  Robin- 
son v.  Weeks,  6  How.  Pr.  (N.  Y.)  161. 

2.  Lawrence  v.  Martin,  22  Cal.  173. 
But  see  Pratt  v.  Wertheimer,  39  Hun 
(N.'Y.)  463.  See  Assignments,  vol. 
I,  p.  832  el  seq. 

3.  Charles  v.  H  asking,  11  Iowa  329; 
Risley  v.  Phoenix  Bank,  u  Hun  (N. 
Y.)  484;  Kessel  v.  Albetis,  56  Barb. 
(N.  Y.)  362;  Ford  v.  Stuart,  1*9  Johns. 
(N.  Y.)  342;  Bridge  v.  Johnson,  5 
Wend.  (N.  Y.)  342;  Moore  v.  Howell, 
94  N.  Car.  265. 

4.  Ochiltree  v.  Missouri  etc.  R.,  49 
Iowa  150;  Safford  v.  Maxwell,  23  La. 
An.  345;  Adams  v.  Hackett,  7  Cal. 
187.  Compare  Wilson  v.  Matheson, 
17  Fla.  640.  But  the  proper  practice 
and  the  only  method  of  subjecting  a 
judgment  to  the  payment  of  the  judg- 
ment creditor's  debts  in  other  States 
seems  to  be  to  garnish  the  judgment 
debtor.  Osborn  v.  Cloud,  23  Iowa  104; 
s.  c,  92  Am.  Dec.  413;  McBride  v. 
Fallon,  65  Cal.  301. 

5.  Love  v.  Fairfield,  13  Mo.  300; 
Loomis  v.  Robinson,  76  Mo.  488. 

Where  fractional  parts  of  the  same 
judgment  debt  are  successively  assigned 
to  different  persons,  and  the  proceeds 
of  the  sale  of  the  property  bound  by  the 
judgment  are  insufficient  to  pay  them 
all,  they  take  pro  rata,  and  not  in  the 
order  of  their  assignment.  Moore's 
Appeal,  92  Pa.  St.  309;  Moore  v.  Rob- 
inson, 35  Ark.  293. 

•.  Vila  v.  Weston.  33  Conn.  50;  Ells- 
worth v.  Caldwell,  18  Abb.  Pr.  (N.  Y.) 
20;  Bolen  v.  Crosby,  49  N.  Y.  183; 


Pratt  v.  Wertheimer,  39  Hun  (N.  Y.) 
463-. 

The  assignment  of  a  void  judgment 
was  held  to  carry  with  it  the  debt  upon 
which  it  was  based.  Brown  v.  Scott, 
25  Cal.  189. 

7.  Such  as  the  benefit  of  an  appeal 
bond.  Ullman  v.  Kline,  87  111.  268. 
But  as  to  bond  in  attachment,  com- 
pare Forrest:*'.  O'Donnell,  42  Mich.556. 

The  rights  of  the  assignee  of  a  judg- 
ment are  not  affected  by  the  fact  that  he 
paid  less  than  its  face  for  it.  Harmon  v. 
Hope,  87  N.  Y.  10.  Though  he  be  the 
trustee  of  a  corporation  against  which 
the  judgment  was  rendered.  Inglehart 
v.  Thousand  Island  Hotel  Co.,  32  Hun 
(N.Y.)  377. 

8..  Burns  v.  Bangert,  16  Mo.  App.  22; 
Applegate  v.  Mason,  13  Ind.  75. 

A  transfer  of  a  judgment  "so  far  as 
the  same  now  remains  unpaid"  does 
not  pass  to  the  transferee  the  right  of 
the  assignor  to  set  aside  a  partial  satis- 
faction of  the  judgment.  Adams  v. 
Friedlander,  37  La.  An.  350. 

A  judgment  creditor  cannot  be 
abridged  of  his  right  to  enforce  his 
claim  against  any  land  of  the  debtor  by 
an  agreement  of  the  latter  with  a  pur- 
chaser to  pay  the  judgment  out  of  a 
particular  tract.  ■  Wilson  v.  Wilson,  3 
Del.  Ch.  183;  Clark  v.  Wright,  24  S. 
Car.  526. 

A  judgment  debtor  cannot  contest 
an  action  by  the  transferee  of  a  judg- 
ment on  the  ground  of  fraud  in  the 
transfer,  unless  he  shows  that  he  was 
injured  thereby.  Long  v.  Klein,  35  La. 
An.  384. 

Irregularity  or  invalidity  in  the 
assignment  of  a  judgment  will  not  im- 
pair the  title  of  a  purchaser  at  a  sale 
under  execution  issued  on  the  order  of 
the  assignee.  Emory  v.  Joice,  70  Mo. 
537- 
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ever,  the  assignee  of  a  judgment  could  not  maintain  an  action 
thereon  in  his  own  name,1  but  was  entitled  to  sue  in  the  name 
of  his  assignor.*  This  rule  has  been  changed  by  statute  in  many- 
States  and  the  assignee  either  may  or  must  bring  the  action  in 
his  own  name.8  The  assignee  of  a  judgment  takes  it  subject  to 
all  equities  existing  between  the  parties  to  the  action,  whether 
he  had  notice  of  their  existence  or  not,4  including  the  right  of  a 
party  to  have  the  judgment  set  off  against  another  judgment.5 

The  rights  of  the  assignee  are  not  subject  to  equities  existing 
in  favor  of  third  persons  of  which  he  had  no  notice  when  the  as- 
signment was  made.6 


1.  Edmonds  v.  Montgomery,  i  Iowa 
143;  Reid  v.  Ross,  15  Ind.  265;  Elliot  a. 
Waring.  5  Mon.  (Ky.)  239;  s.  c,  17 
Am.  Dec.  69.  So  of  a  scire  facias  to 
revive  the  judgment.  Mayor  v.  trus- 
tees, 7  Ga.  104;  Forbes  v.  Tiffany.  4 
Ind.  204;  McKinney  v.  Mehaffey,  7  W. 
&  S.  (Pa.)  276. 

3.  Weir  v.  Pennington,  6  Eng.  (Ark.) 

In  an  action  by  an  assignee  of  a 
judgment,  an  averment  of  the  assign- 
ment of  the  judgment  is  necessary,  and 
a  denial  of  the  averment  necessarily 
presents  a  material  issue..  Hughes  v. 
Brewer,  7  Col.  583. 

3.  Steele  v.  Thompson,  62  Ala.  323; 
Charles  v.  Haskins,  11  Iowa  329; 
Moore  v.  Nowell,  94  N.  Car.  265.  So 
of  a  scire  facias  to  revive..  Clark  v. 
Digges,  5  Gill  (Md.)  109;  Murphy  v. 
Cochran,  1  Hill  (N.  Y.)  339.  See  also 
Porter  v.  Shaw,  98  Mass.  505. 

Where  a  judgment  paid  by  the  surety 
is  assigned  without  consideration  to 
another  for  the  benefit  of  the  suret3% 
such  assignee  holds  the  legal  title  as 
trustee  for  the  surety,  and  the  law  re- 
gards him  as  the  real  party  in  interest, 
entitled  to  enforce  the  collection  of  the 
judgment.  Learing  v.  Berry,  58  Iowa 
20. 

4.  Northam  v.  Gordon,  23  Cal.  255; 
Lattomus  v.  Garman,  3  Del.  Ch.  232; 
Scott  v.  Harkins,  32  Ga.  302;  Rawson 
v.  Mcjunkins,  27  Ga.  432;  Rea  v.  For- 
rest, So  111.  275;  Hughes  i'.  Trahern,  64 
111.  48;  Mcjilton  v.  Love,  13  111.  486; 
Burson  v.  Blair,  12  Ind.  371;  Robeson 
v .  Roberts,  20  Ind.  155;  Stout  v.  Van- 
kirk,  10  N.  J.  Eq.  78;  Traphagen  v. 
Lyons,  38  N.  J.  Eq.  613;  Jordan  v. 
Black,  2  Murph.  (N.  Car.)  30;  Brisbin 
v.  Newhall,  5  Minn.  273;  Shelton  .v. 
Hurd,  7  R.  I.  403;  Downer  v.  Bank,  39 
Vt.  25;  Blakesley  v.  Johnson,  13  Wis. 

30.  See  also  Leonard's  Appeal,  94 
"■a.    St  168;    Scott's    Appeal,  123 


8 


Pa.  St.  155.  Upon  reversal  of  the 
judgment,  the  assignee  who  has  pur- 
chased property  under  his  own  execu- 
tion loses  his  title  thereto.  Reynolds 
v.  Harris,  14  Cal.  667. 

A  release  of  a  property  mortgaged 
from  the  lien  of  a  judgment  cannot  be 
set  up  against  one  who  in  good  faith 
purchased  the  judgment  without  notice, 
actual  or  constructive,  to  put  him  on 
enquiry  as  to  the  release.  Mellon's  Ap- 
peal, 86  Pa.  St.  475. 

6.  Hobbs  v.  Duff,  23  Cal.  596;  Mer- 
rill v.  Souther,  6  Dana  (Ky.)  305; 
Bent  v.  Pierce,  69  Me.  381;  Graves  v. 
Woodbury,  4  Hill  (N.  Y.)  559;  Dun- 
can v.  Bloomstock,  2  McCord  (S.  Car.) 
318;  s.  c,  13  Am.  Dec.  728. 

Other  cases  deny  the  authority  to  set 
off  one  judgment  against  another  after 
an  assignment,  unless  the  assignor  was 
insolvent  at  the  time  the  assignment 
was  made.  Henderson  z>.  McVay,  32 
Ala.  471;  Davis  v.  Milburn.  3  Iowa  168. 

The  rights  of  the  assignee  are  not 
limited  by  secret  agreements  inconsist- 
ent with  the  judgment.  Davis  v.  Barr, 
9  S.  &  R.  (Pa.)  137. 

It  has  been  held  that  an  assignee  of  a 
judgment  is  protected  against  a  set  off 
not  reduced  to  judgment  and  having  no 
connection  with  the  judgment  assigned. 
Ullman  v.  Kline,  87  111.  268. 

Where,  for  a  valuable  consideration, 
the  owner  of  a  judgment  sells  and  at- 
tempts to  assign  it  upon  the  record,  but 
by  mistake  makes  the  assignment  upon 
the  wrong  record,  there  is  an  equitable 
assignment,  and  the  assignee  may  have 
the  judgment  set  off  against  one  held  by 
the  judgment  debtor  against  him. 
Frybarger  v.  Andre,  106  Ind.  337. 

6.  Wright  v.  Levy,  12  Cal.  257;  Hale 
v.  First  Nat.  Bank,  50  Iowa  642;  Starr 
v.  Hoskins.  26  N.  J.  Eq.  414;  McCotter 
v.  McCotter.  16  Abb.  Pr.  (N.  Y.)  265; 
Murray  v.  Lilburn,  2  Johns.  Ch.  (N. 
Y.)  442;  II  end  rick  son's  Appeal,  24  Pa. 
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The  judgment  debtor  is  entitled  to  the  benefit  of  any  payments 
on  the  judgment  made  to  the  judgment  creditor1  before  he  re- 
ceived notice  of  the  assignment.* 


St.  363;  Greene  v.  Daily,  5  Mason  (U. 
S.)  214.  Compare  Downer  v.  South 
Royalton  Bank,  39  Vt.  25.  See  also 
DeLaVergne  v.  Evertson,  1  Pai.  (N. 
Y.)  181;  s.  c,  19  Am.  Dec.  411. 

Whereafter  the  assignment  of  a  judg- 
ment and  notice  to  the  debtor  the 
assignor  wrongfully  enters  satisfaction 
thereof,  the  assignee  may  have  the  entry 
set  aside,  but  he  will  not  be  permitted 
to  take  proceedings  to  injure  rights  ac- 
quired by  third  persons  upon  the  faith 
of  the  satisfaction  entered  of  record. 
Beebe  v.  Bank,  1  Johns.  (N.  Y.)  528; 
Wardell  v.  Eden,  2  Johns.  Cas.  (N.  Y.; 
258. 

It  has  been  held  that  the  assignee  of 
a  judgment  is  not  affected  by  his  assign- 
ors notice,  before  its  rendition,  of  an 
unrecorded  deed,  but  he  must  have  the 
notice  himself.  Clark  v.  Duke,  59 
Miss.  575. 

The  purchaser  of  a  judgment  is  ordi- 
narily charged  with  the  inspection  of 
the  record  of  that  judgment,  and  is 
therefore,  in  general,  affected  with 
notice  of  any  rights  which  it  plainly 
discloses.  Griffiths  v.  Sears,  112  Pa. 
St.  523. 

The  equity  of  the  purchaser  for  value 
of  a  judgment,  which  is  a  lien  upon 
certain  real  estate,  is  at  least  equal  to 
the  equitable  claim  of  the  owner  of 
such  real  estate  to  be  subrogated  to  the 
rights  of  the  mortgagee  in  a  mortgage 
thereon,  which  had  been  paid  off  and 
satisfied,  and  of  which  the  purchaser  of 
the  judgment  had  no  actual  knowledge, 
and  where  the  equities  are  equal  the 
law  must  prevail.  Ritter  v.  Cost,  99 
Ind.8o. 

The  assignee  of  a  judgment  of  allow- 
ance in  the  probate  court  rendered  on  a 
note  has  the  better  title  and,  hence,  the 
legal  right  to  enforce  payment  as 
against  one  to  whom  the  note  was 
transferred  after  the  rendition  of  the 
judgment.  Julian  v.  Calkins,  85  Mo. 
202. 

The  bona  fide  assignee  for  valuable 
.  consideration  of  a  judgment  confessed 
to  indemnify  the  plaintiff  as  surety  on 
certain  notes  given  by  the  defendant  to 
a  third  party,  takes  free  and  discharged 
of  the  equity  of  that  third  party  to  have 
the  fruits  of  the  judgment  applied  on 
account  of  the  payment  of  the  notes; 
nor  is  there  any  obligation  on  the  part 


of  such  assignee  to  make  enquiry  as  to 
the  existence  of  such  an  equity.  "Miffin 
County  Bank's  Appeal,  98  Pa.  St.  150. 

The  defendant  in  a  judgment  which 
had  been  paid  off  but  not  cancelled  of 
record,  bona  fide  negotiated  a  sale  of  it 
as  a  valid  judgment  to  a  bona  fide  pur- 
chaser for  value,  without  notice,  to 
whom  the  plaintiff  in  the  judgment  as- 
signed it,  covenanting  that  the  whole  of 
the  money  for  which  it  was  recovered 
was  due.  The  holders  of  a  subsequent 
judgment  brought  suit  to  compel 
cancellation  of  the  judgment,  on 
the  ground  that  it  was  paid  off 
when  the  assignment  was  made. 
Held,  that  equity  would  not  aid  them, 
the  purchasers  having  bought  in  good 
faith,  for  value  and  without  notice. 
Traphagen  v.  Hand,  39  N.  J.  Eq.  384. 

If  the  judgment  is  purchased  and  the 
assignment  taken  at  the  request  of  the 
judgment  debtor,  and  on  his  representa- 
tion that  it  is  a  valid  and  subsisting 
judgment,  and  this  revives  the  judg- 
ment, such  revival  will  be  effectual  upon 
the  judgment  debtor,  but  will  have.no 
effect  as  against  encumbrancers  whose 
liens  have  intervened  between  the  judg- 
ment and  its  assignment.  Traphagen 
v.  Lyons,  38  N.  J.  Eq.  613.  * 

As  against  the  assignee  of  a  judg- 
ment, the  judgment  is  not  discharged 
by  payment  to  a  third  person,  who,  in 
equity,  was  entitled  to  require  the  judg- 
ment creditor  to  account  to  him  as 
agent  for  whatever  should  be  realized 
on  the  judgment,  although  the  assignee 
knew  this  when  he  took  the  assignment. 
Seymour  v.  Smith,  17  Abb.  X.  Cas. 
(N.  Y.)  387. 

1.  Page  v.  Benson,  22  III.  4S4;  Stvles 
v.  McNeil,  6  Mart.,  N.  S.  (La.)  296;  s. 
c,  17  Am.  Dec.  183;  Johnson  v.  Boice, 
40  La.  An.  273;  Dodd  v.  Brott,  I 
Minn.  270;  Gaullagher  v.  Caldwell,  22 
Pa.  St.  300.  See  also  Lee  z\  Dele- 
hanty,  25  Hun  (N.  Y.)  197. 

3.  It  is  otherwise  if  the  debtor  has 
notice"  of  the  assignment.  Ullman  v. 
Kline,  87  111.  268;  Hughes  v.  Trahern, 
64  111.  48. 

And  where  persons  indebted  to  the 
judgment  debtor,  and  subject  to  garnish- 
ment on  that  account,  have  paid  to  the 
sheriff  the  sums  due  such  judgment 
debtor  without  notice  of  a  previous 
assignment  of  the  judgment,  it  has  been 
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If  the  assignor  of  a  judgment  satisfies  it  after  the  assignment 
he  will  be  liable  in  an  action  for  money  had  and  received  for 
payments  accepted  by  him,  or  in  an  action  for  damages  where  he 
has  received  no  such  payments.1 

As  between  bona  fide  assignees  of  a  judgment,  the  rights  of  the 
first  are  paramount.* 

An  attorney  has  no  general  power  as  such  to'  assign  a  judg- 
ment.3 

Xm  JUDGMENTS  BY  DEFAULT — (See  DEFAULT). 

XIV.  Judgments  by  Confession — (See  also  Judgment  Notes). 
— Under  the  statutes  of  some  States  judgments  may  be  confessed 
without  action  for  money  due  or  to  become  due,  or  as  surety 
against  a  contingent  liability,4  upon  the  filing  of  a  verified  state- 
ment of  the  liability  by  the  defendant.5 


held  that  they  are  not  protected  from 
the  claims  of  the  assignee  of  the  judg- 
ment. Brown  v.  Ayres,  23  Cal.  525; 
Robinson  v.  Weeks,  6  How.  Pr.  (N. 
Y.)  161;  Richardson  v.  Ainsworth,  20 
How.  Pr.  (N.  Y.)  530.  Compare 
Drumm  v.  Sherman,  20  La.  An.  96. 

Where  a  judgment  debtor  became 
surety  for  the  prosecution  of  a  bill  to 
enjoin  the  judgment  against  him  and 
the  bill  contained  an  allegation  of  the 
assignment  of  the  judgment,  it  was 
held  that  he  was  charged  with  notice  of 
the  assignment.  Wilcox  v.  Morrison, 
9  Lea  (Tenn.)  699. 

1.  Booth  v .  Farmers'  etc.  Bank,  50  N. 
Y.  399- 

If  the  judgment  debtor  is  insolvent, 
the  assignor  will  not  be  compelled  to 
pay  the  amount  of  the  judgment.  Rob- 
inson v.  White,  4  Litt.  (Ky.)  237. 

Ordinarily  the  assignment  of  a 
judgment  is  a  guaranty  that  it  is  unpaid 
and  that  the  assignor  has  a  right  to 
asBign  it.  Furniss  v.  Ferguson,  45  N. 
Y.  48.5. 

2.  Mitchell  v,  Hockett,  25  Cal.  539; 
Clarke  v.  Hogeman,  13  W.  Va.  718. 
See  also  Dismore  v.  Boyd,  6  Lea 
(Tenn.)  689. 

A  registered  assignment  of  a  judg- 
ment without  actual  notice  to  the 
debtor  has  been  held  not  to  give  the 
assignee  priority  over  a  subsequent  at- 
tachment. Cole  v.  Brewer,  4  Lea 
(Tenn.)  318. 

But  it  has  been  held  that  a  second 
purchase  of  a  judgment  evidenced  by  a 
transfer  upon  the  record  passed  title 
against  a  prior  purchase  not  recorded 
and  of  which  the  second  purchaser  was 
ignorant.  Campbell's  Appeal,  29  Pa. 
St.  401. 

The  rightful  assignee  of  a  judgment 
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may  enjoin  the  collection  of  the  same 
by  one  who  claims  the  same  judgment 
by  a  simulated  assignment.  Klein  v. 
Dennis,  36  La.  An.  284. 

8.  Wilson  v.  Wadleigh,  36  Me.  496; 
Head  v.  Gervais,  1  Walk.  (Miss.)  431; 
s.  c,  12  Am.  Dec.  577;  Clark  v.  Kings- 
land,  1  Sm.  &  M.'(Miss.)  256;  Mayer 
v.  Blease,  4  Rich.,  N.  S.  (S.  Car.)  10; 
Maxwell  v.  Owen,  7  Coldw.  (Tenn.) 
630. 

An  assignment  of  a  judgment  made 
on  the  margin  of  the  record  by  an 
agent,  in  his  own  name,  but  by  au- 
thority of  the  principal,  is  good  to  pass 
the  equitable  title  at  least.  Emory  v. 
Joice,  70  Mo.  537. 

4.  California  Civ.  Code,  §  1132;  Iowa 
Civ.  Code,  §  4105;  New  York  Civ. 
Code,  §  1173:  Rev.  Stat.  Wisconsin,  § 
2896. 

In  some  States  judgment  may  be 
confessed  for  a  debt  due  or  for  an  ex- 
isting cause  of  action  only.  Indiana 
Civ.  Code,  §  586;  Kansas  Gen.  Stat.,  § 
4498;  Ohio  Rev.  Stat.,  §  5321.  See  also 
Sprague  v.  Noble,  3  111.  App.  521. 

8.  California  Civ.  Code,  §  1133;  In- 
diana Civ.  Code,  586-588;  Iowa  Civ. 
Code,  §  4106;  Kansas  Gen.  Stat.,  § 
4501;  New  York  Civ.  Code,  §  1274; 
Ohio  Rev.  Stat.,  §  5322. 

The  statutory  authority  must  be 
strictly  followed.  Chapin  v.  Thomp- 
son, 20  Cal.  681 ;  Keith  v.  Kellogg,  97 
111.  147;  Edgar  v.  Greer,  7  Iowa  136; 
Bank  v.  St.  John,  5  Hill  (N.  Y.)  497; 
Barker  v.  Beeber,  112  Pa.  St.  216; 
Grubbs  v.  Blum,  62  Tex.  426. 

These  statutes  do  not  apply  to  judg- 
ments confessed  in  actions  regularly 
commenced  where  process  has  been 
issued  and  served.  Crouse  v.  Derby- 
shire, 10  Mich.  479;  Hognet  v.  Wallace, 
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A  defendant  may  confess  judgment  by  his  agent  or  attorney.1 


4  Dutch.  (N.  J.)  524;  Miller  v.  Bank, 
2  Oreg.  291;  Schroeder  v.  Fromme,  31 
Tex.  602.  Compare  McBride  v.  Bryan, 
67  Ga.584.  See  also  Phillips  v.  Shearer, 
56  Iowa  261. 

■  Where  there  is  no  service  of  process, 
nor  acceptance  of  service,  but  merely  a 
voluntary  appearance  of  the  defendant 
and  no  verified  statement,  a  judgment 
based  on  the  defendant's  admission  of 
the  facts  stated  in  the  complaint  will  be 
sustained.  Flanigan  v.  Bruner,  10  Tex. 
257;  Gerald  v.  Burthee,  29  Tex.  203. 

Tort. — The  statute  does  not  authorize 
a  confession  of  judgment  for  damages 
arising  from  a  tort.  Burkham  v.  Van 
Saun,  14  Abb.  Pr.,  N.  S.  (N.  Y.)  163; 
Boutel  v.  Owens,  2  Sandf.  (N.  Y.)  655. 

Judgments  by  confession  are  favored 
by  the  same  presumptions  as  judgments 
in  actions.  Allen  v.  Norton,  6  Oreg. 
344;  Weigley  v.  Matson,  125  111.  64;  s. 
c.  8  Am.  St.  Rep.  335.  If  valid  where 
entered,  they  are  valid  in  other  States. 
Coleman  v.  Waters,  13  W.  Va.  278. 

Drtt  Hot  Due. — A  judgment  by  con- 
fession is  not  void  because  entered  be- 
fore the  debt  was  due,  or  to  secure 
future  advances.  Thomas  v.  Mueller, 
106  III.  36;  Adam  v.  Arnold,  86  111.  185; 
Black  v.  Pattison,  61  Miss.  599;  Stern 
v.  Mayer,  19  Mo.  App.  511;  Brinker- 
hoff  v.  Marion,  5  Johns.  Ch.  (N.  Y.) 
320;  Trusc'ott  v.  King,  6  N.  Y.  147; 
Cook  v.  Whipple,  55  N.  Y.  150;  s.  c, 
14  Am.  Rep.  202.  Compare  Baldwin 
v.  Freydendall,  10  111.  App.  106;  Spier 
v.  Corll,  33  Ohio  St.  236. 

But  an  execution  issued  before  the 
judgment  is  in  fact  entered,  is  void. 
Ling  v.  King,  91  111.  571;  King  v. 
French,  2  Sawy.  (U.  S.)  441. 

Judgment  may  be  confessed  to  secure 
a  future  endorsement  of  a  note.  Cook 
■v.  Whipple,  55  N.  Y.  150.  Or  an  ac- 
commodation endorser  before  the  ne- 

fotiation    of   the    note.     Healey  v. 
reston,  14  How.  Pr.  (N.  Y.)  20. 
For  sufficient  entry  of  a  judgment  by 
confession,  see  Humboldt  etc.  Co.  v. 
Terry,  11  Nev.  240. 

Where  a  judgment  was  confessed  in 
vacation  before  the  clerk,  and  was  en- 
tered by  him  for  less  than  the  amount 
confessed,  it  was  held  to  be  void.  Tuck- 
er v.  Gill,  61  III.  236. 

Beplerln  Bail. — When  a  party  exe- 
cutes a  recognizance  of  replevin  bail  for 
the  payment  of  a  judgment  at  or  before 
the  expiration  of  the  time  allowed  by 


law  for  the  stay  of  execution,  he  there- 
by confesses  judgment  in  favor  of  the 
judgment  plaintiff  for  the  amount  of 
such  judgment,  and  from  the  date  of 
such  recognizance  he  and  his  property 
are  bound  thereby.  Hardenbrook  v. 
Sherwood,  72  Ind.  403.  See  also 
Hawes  v.  Pritchard,  71  Ind.  166. 

A  cognovit  containing  the  words 
"the  defendant  cannot  deny  the  action 
of  the  plaintiff,"  was  held  to  authorize 
the  entry  of  a  judgment  by  confession. 
Lewis  v.  Barber.  21  III.  App.  638. 

Attorney's  fees  may  be  included  in  a 
judgment  by  confession  authorized  by 
warrant  of  attorney.  Weigley  i'.  Mat- 
son,  125  111.  64:  s.  c,  8  Am.  St.  Rep. 
335- 

Judgment  may  be  confessed  to  6ecure 
a  contingent  attorney's  fee.  Carey  v. 
Grant,  59  Barb.  (N.  Y.)  574. 

1.  Indiana  Civil  Code,  §  588;  Ohio 
Rev.  Stat.,  §  5324;  Parker  v.  Poole,  12 
Tex.  86. 

It  has  been  held  that  any  officer  or 
agent  of  a  corporation  upon  whom 
service  might  be  had  can  confess  judg- 
ment against  the  corporation.  Miller 
v.  Bank,  2  Oreg.  291.  And  that  a  pub- 
lic officer,  liable  to  be  sued  for  services 
rendered  to  the  public,  might  confess 
judgment.  Gere  v.  Supervisors,  7  How. 
Pr.  (N.  Y.)  257. 

Where  an  agent  confesses  judgment 
for  too  great  an  amount,  the  judgment 
is  bad  as  to  the  excess  only.  Davenport  - 
v.  Wright,  51  Pa.  St.  292.  See  also 
Wells  v .  Gieseke,  27  Minn.  478:  Kern 
v.  Chalfant,  7  Minn.  393.  See  also  Igle- 
hart,  v.  Morris,  34  III.  501. 

A  judgment  against  the  president  of 
a  corporation  does  not  affect  the  prop- 
erty of  the  corporation;  nor  is  parol 
evidence  admissible  to  show  that  it  was 
intended  to  have  been  entered  against 
the  latter.  Davidson  v.  Alexander,  84 
N.  Car.  621. 

The  authority  of  an  agent  to  confess 
judgment  must  clearly  appear.  Grubbs 
v.  Blum,  62  Tex.  426;  Stein  v.  Good, 
115  111.  93;  Baldwin  v.  Freydendall,  10 
III.  APP-  I0°;  Conery  v.  Rotchford,  34 
La.  An.  520;  Sloane  v.  Anderson,  57 
Wis.  123;  Grubbs  v.  Leon,  62  Tex.  426. 

But  where  the  warrant  of  an  attorney 
to  confess  judgment  did  not  appear  of 
record,  it  was  presumed  to  have  been 
sufficient.  Gibboney  v.  Gibboney,  2 
III.  Ajjp.  322. 

To  validate  the  entry  of  judgment  by 
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A  partner  has  no  general  authority  to  confess  judgment  against 
the  partnership.1 

A  trustee  cannot  confess  judgment  against  the  trust  estate.* 
Formerly  judgment  by  confession  could  not  be  entered  against 
a  married  woman,3  but  the  rule  has  been  changed  by  statute  in 


the  clerk  during  vacation  on  the  con- 
fession of  an  "attorney  duly  author- 
ized," such  authority  must  be  proved  by 
affidavit.  Bunn  r.  Gardiner,  iS  III. 
App.  94.  See  Stuhl  v.  Shipp,  44  111. 
«33- 

In  Michigan,  a  warrant  of  attorney 
need  not  be  proved  to  sustain  a  confes- 
sion of  judgment  taken  thereunder 
within  a  year  and  a  day  after  its  exe- 
cution. Elliott  v.  Ives,  44  Mich.  190. 
Compare  Stein  v.  Good,  115  111.  93. 

Under  a  power  of  attorney  to  enter 
a  defendant's  appearance,  in  term  time 
or  in  vacation,  "at  any  time  hereafter," 
and  file  a  cognovit,  and  confess  judg- 
ment, etc.,  a  judgment  may  be  confessed 
on  the  same  day  the  power  of  attorney 
is  executed.  Thomas  v.  Mueller,  106 
111.  36;  Cummins  v.  Holmes,  11  III. 
App.  158.  See  also  Adams  v.  Arnold, 
86111.  185;  Sherman  v.  Baddely,  11  111. 
622. 

A  writing,  addressed  to  the  sheriff, 
in  these  words:  "\  propose  to  go  on  J 
M's  security  for  costs  and  fine,  in  case 
he  is  convicted,  jointly  with  B  R," — is 
not,  it  seems,  sufficiently  definite  and 
specific  as  a  power  of  attorney  to 
authorize  a  judgment  by  confession 
against  the  writer,  jointly  with  B  R, 
for  the  fine  and  costs  imposed  on  J  M. 
Giddens  v.  Crenshaw  County,  74  Ala. 
471.  See  also  as  to  paper  filed  with 
justice.  Loth  v.  Faconesowich,  22  Mo. 
App.  68. 

An  agreement  which  provides  that  a 
judgment  may  be  confessed  by  any  at- 
torney selected  by  the  creditor  is  not 
for  that  reason  void,  if  the  agreement 
was  voluntarily  made  by  the  debtor. 
Mikeska  v.  Blum,  63  Tex  44.  But  see 
Carlin  v.  Taylor,  7  Lea  (Tenn.)  666. 

A  judgment  confessed  in  favor  of  an 
agent  for  himself  and  principal  is  not 
void  because  the  record  does  not  dis- 
close the  trust.  The  trust  may  be 
proved  by  parol  evidence.  Harris  v. 
Alcock,  10  G.  &  J.  (Md.)  226;  s.  c,  32 
Am.  Dec.  158. 

1.  Morgan  v.  Scott.  Minor  (Ala.)8i; 
s.  c,  12  Am.  Dec.  35;  Elliott  v.  Hol- 
brook,  33  Ala.  659;  Sloo  v.  State  Bank, 
I  Scam.  (111.)  428;  Christy  v.  Sherman, 
10  Iowa  535;  North  v.  Mudge,  13  Iowa 


496;  Soper  v.  Fry,  37  Mich.  236; 
Koechlept  v.  Hook's  Lessee,  10  Md. 
173;  s.  c,  69  Am.  Dec.  133;  Stouten- 
burgh  v.  Vandenburgh,  7  How.  Pr.  (N. 
Y.)  229;  Richardson  v.  Fuller,  2  Oreg. 
179;  York  Bank's  Appeal,  36  Pa.  St. 
458;  Conery  v.  Rotchford,  30  La.  An. 
(pt.  1)  692.  See  also  Peine  v.  Weber, 
47  IH.41;  Edwards  v .  Pitzer,  12  Iowa 
607.  A  judgment  so  confessed  would 
bind  the  partner  confessing  it.  North 
v.  Mudge,  13  Iowa  496. 

2.  Huntt  v.  Townshend,  31  Md.  336; 
Mallory  v.  Clark.  20  How.  Pr.  (N.  Y.) 
418;  Marks  v.  Reynolds,  12  Abb.  Pr. 
(N.  Y.)  403.  But  an  administrator 
may  confess  judgment.  Lawrence  v. 
Bush,  3  Wend.  (N.  Y.)  305;  Ruggles  v. 
Sherman,  14  Johns.  (N.  Y.)  446. 

S.  Stevens  v.  Dubarry,  Minor  (Ala.) 
379;  Edwards  r.  Edwards,  29  La.  An. 
507;  Patton  j».  Stewart,  19  Ind.  233; 
Caldwell  v.  Walters.  18  Pa.  St.  79;  s.  c, 
55  Am.  Dec.  592;  Keen  v.  Coleman,  39 
Pa.  St.  299;  Dorrance  v.  Scott,  3 
Whart.  (Pa.)  309;  s.  c,  31  Am.  Dec. 
509;  Brunner's  Appeal,  47  Pa.  St.  67; 
Glyde  v.  Kirster,  32  Pa.  St.  89;  s.  c,  1 
Grant  Cas.  465;  Steinman  v.  Ewing, 
43  Pa.  St.  66;  Schlosser's  Appeal.  58 
Pa.  St.  493;  Finlev's  Appeal,  67  Pa.  St. 
453;  Swayne  v.  Lyon,  67  Pa.  St.  ^36; 
Graham  v.  Long,  65  Pa.  St.  386;  Glid- 
den  v.  Strupler,  52  Pa.  St.  403; 
Quim's  Appeal,  86  Pa.  St.  447;  Wal- 
lace v.  Rippon,  2  Bay  (S.  Car.)  112; 
Faithorne  v.  Blaguire,  6  Man.  &  Sel. 
73- 

Generally  a  judgment  by  confession 
against  a  husband  and  wife  may  be  set 
aside  at  the  instance  of  the  latter.  Wat- 
kins  v.  Abrahams,  24  N.  Y.  72;  Wot 
kyns  v.  Abrahams,  14  How.  Pr.  (N.Y.) 
191;  Brittin  v.  Wilder,  6  Hill  (N.  Y.) 
242;  Harris  v.  Jenkins,  72  N.  Car.  183; 
Keiper  v.  Helfricker,  42  Pa.  St.  325; 
Swing  v.  Woodruff,  41  N.  J.  L.  469; 
Henchman  v.  Roberts,  2  Harr.  (Del.) 
74;  Mendenhall  v.  Springer,  3  Harr. 
(Del.)  87.  See  also  Thomas  v.  Lowry, 
60  III.  512;  Shallcross  v.  Smith,  81  Pa. 
St.  132;  Brittin  v.  Wilder,  6  Hill  (N. 
Y.)  242;  Evans  v.  Meylert,  19  Pa.  St. 
402.  But  if  she  makes  no  objection  to 
the  judgment  and  permits  her  property 
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some  States.1  Judgment  by  confession  must  be  for  a  sum 
certain,1  and  must  be  entered  in  a  court  having  jurisdiction  of 
the  matter.8  Such  a  judgment  entered  without  the  consent  of 
the  judgment  creditor  is  invalid  until  ratified  by  him.4 

The  statement  upon  which  judgment  by  confession  is  entered 
must  be  reasonably  specific  and  definite,6  but  judgment  upon  a 


to  be  sold  under  it,  the  purchaser  will 
acquire  title  thereto.  Rorabeck  v. 
Stebbins,  33  How.  Pr.  (N.  Y.)  278; 
Palmer  v.  Davis,  28  N.  Y.  242;  Knick- 
erbacker  v.  Smith,  16  Abb.  Pr.  (N.  Y.) 
241;  Jermon  v.  Lyon,  81  Pa.  St.  107. 

A  judgment  by  confession  on  a  bond 
given  by  a  married  woman  for  the  pur- 
chase money  of  land  conveyed  to  her 
has  been  held  valid  to  enable  a  resort  to 
the  land  itself.  Patterson  v.  Robinson, 
25  Pa.  St.  81;  Ramborger  v.  Ingraham, 
38  Pa.  St.  147;  Quinn's  Appeal,  86  Pa. 
St.  447. 

Judgment  on  a  warrant  of  attorney 
to  confess  judgment  executed  by  an  un- 
married woman,  after  she  marries,  may 
be  entered  against  the  husband  and 
wife.  Eneu  v.  Clark,  2  Pa.  St.  234; 
Pocock  r.  Fry,  8  Dowl.  P.  C.  126;  Met- 
calfe v.  Boote,  6  Dow.  &  Ry.  46.  Corn- 
fare  Anon,  3  N.  J.  L.  973.  See  also 
Brunner's  Appeal,  47  Pa.  St.  75;  Baker 
v.  Lukens,  3s  Pa.  St.  146. 

L  Heywood  v.  Shreve,  44  N.  J.  L. 
9f,  Travis  v.  Willis,  55  Miss.  557; 
A'ew  York  Civil  Code,  §  "1273. 

».  Nichols  v.  Hewit,  4  Johns.  (N.Y.) 
423- 

J.  Lanning  v.  Carpenter,  23  Barb. 
(N*.  Y.)  402.  It  must  be  entered  and 
signed  as  other  judgments.  Chapin  v. 
Thompson,  20  Cal.  681.  See  also  El- 
liott v.  Ives,  44  Mich.  190. 

A  judgment  by  confession  entered 
by  a  justice  of  the  peace  must  disclose 
the  facts  necessary  to  give  him  jurisdic- 
tion to  enter  such  judgment.  Beach  v. 
Botsford,  1  Doug.  (Mich.)  199;  8.  c,  40 
Am.  Dec.  45;  Wilson  v.  Davis,  1 
Mich.  157;  Spear  v.  Carter,  1  Mich.  22; 
Allen  v.  Carpenter,  15  Mich.  25. 

4.  Wilcoxson  v.  Burton,  27  Cal.  228; 
Farmers  and  Mechahics'  Bank,  v. 
Mather,  30  Iowa  283.  But  knowl- 
edge and  consent  on  the  part  of  the 
creditor's  attorney  are  sufficient.  Cha- 

S'n  v.  McLaren,  105  Ind.  563.  See  also 
artin  v.  Judd,  60  111.  78. 

5.  See  Cordier  v.  Schloss,  12  Cal. 
143°,  St.  Louis  Bank  v.  Mayer,  19  Mo. 
^PP-  SWi  McDowell  v.  Daniels,  38 
Barb.  (N.  Y.)  143;  Citizens'  Bank  v. 
Allison,  37  Hun  (N.  Y.)  135;  Moody 


v.  Townsend,  3  Abb.  Pr.  (N.  Y.)  375; 
Marrin  v.  Marrin.  27  Hun  (N.  Y.)  601; 
Lanning  v.  Carpenter,  20  N.  Y.  447; 
Davenport  v.  Leary,  95  N.  Car.  203; 
Barker  v.  Beeber,  112  Pa.  St.  216; 
Weinger  v.  Cash,  15  S.  Car.  44. 

W  here  judgment  is  offered  for  a  cer- 
tain sum  "with  interest,"  no  significance 
can  be  given  to  the  words  "with  inter- 
est" when  no  rate  or  date  for  its  com- 
putation are  given.  Smith  v.  Bowes, 
11  Daly  (N.  Y.)  320. 

Statement  on  promissory  note  must 
state  the  date,  the  amount,  the  consid- 
eration and  the  time  payable.  Edgar 
v.  Greer,  7  Iowa  136;  Bernard  v.  Doug- 
las, 10  Iowa  370?  Wells  v.  Gieseke,  27 
Minn.  478;  Clements  v.  Gerow,  1 
Keyes  (N.  Y.)  297;  Kirby  v.  Fitzger- 
ald, 31  N.  Y.  417;  Kellogg  v.  Cowing, 
33  N.  Y.  408;  Lanning  v.  Carpenter, 
20  N.  Y.  447;  Ex  parte  Carroll,  17  S. 
Car.  446;  Stern  v.  Mayer,  19  Mo.  App. 

So- 
under some  statutes  the  note  need 
not  be  filed.    Stern  v.  Mayer,  19  Mo. 
App.  511. 

For  statements  of  the  consideration 
held  sufficient,  see  Freligh  v.  Brink,  22 
N.  Y.  418;  Acker  v.  Acker,  1  Keyes 
(N.  Y.)  291. 

For  insufficient  statements  of  the 
consideration,  see  Cordier  v.  Schloss, 
18  Cal.  576;  Pond  v.  Davenport,  44 
Cal.  481;  Kennedy  v.  Lowe,  9  Iowa 
580;  Edgar  v.  Grier,  7  Iowa  136;  Read- 
ing v.  Reading,  4  Zabr.  (N.  J.)  358; 
Dunham  v.  Waterman,  17  N.  Y.  9; 
Chappel  v.  Chappel,  12  N.  Y.  215;  s.  c. 
64  Am.  Dec.  496;  Bank  of  Kinderhook 
v.  Jenison,  15  How.  Pr.  (N.  Y.)  41; 
Daly  v.  Matthews,  20  How.  P/.  (N. 
Y.)  267;  Von  Beck  v.  Shuman,  13 
How.  Pr.  (N.  Y.)  472;  Norris  v.  Den- 
ton, 30  Barb.  (N.  Y.)  117;  Winebren- 
ner  v.  Edgerton,  30  Barb.  (N.  Y.)  185. 

Honey  Sent. — A  statement  of  the  sum 
lent  and  the  date  is  sufficiently  specific. 
Johnston  v.  McAusland,  9  Abb.  Pr. 
(N.  Y.)  214;  Frost  v.  Koon,  30  N.  Y. 
428;  Clements  v.  Gerow,  1  Keyes  (N. 
Y.)  297;  Marvin  v.  Tarbell,  12  Iowa 
93;  Kendig  v.  Marble,  58  Iowa  529. 
Or,  probably,  that  it  was  lent  at  divers 
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defective  statement  or  even  wi 
held  to  be  valid  as  between  the 
lateral  proceeding.3 

times  after  a  certain  date.  Frost  v. 
Koon,  30  N.  Y.  428.  Compare  Davis 
v.  Morris,  21  Barb.  (N.  Y.)  152;  Daly 
r.  Matthews,  20  How.  Pr.  (N.  Y.)  267; 
Stebbins  v.  East  Society,  12  How.  Pr. 
(N.  Y.)  410. 

A  failure  to  state  the  sum  borrowed 
renders  the  statement  fatally  defective. 
Flour  City  Bank  v.  Doty,  4  Hun  (N. 
Y.)  76. 

Balance  of  Account. — The  statement 
that  the  judgment  is  for  a  balance  of 
an  account,  without  stating  the  goods 
bought,  time,  quality,  amount  and 
terms,  is  insufficient.  Miller  v.  Earle, 
24  N.  Y.  no;  Neusbaum  v.  Keim;  1 
Hilt.  (N.  Y.)  523;  24N.Y.  325;  Ber- 
nard 7'.  Douglas,  10  Iowa  370. 

Goods  Bold. — A  statement  that  the 
judgment  was  for  "goods,  wares  and 
merchandise  sold  and  delivered"  within 
a  certain  time,  has  been  held  sufficient 
in  Ne-w  York.  Delaware  v.  Ensign, 
21  Barb.  (N.  Y.)  85;  Thompson  v. 
Van  Vechten,  27  N.  Y.  568;  Clements 
v.  Gerow,  1  Keyes  (N.  Y.)  297;  Neus- 
baum v.  Keim,  24  N.  Y.  325;  Read  v. 
French,  28  N.  Y.  285;  Daniels  v. 
Claflin,  15  Iowa  152.  Compare  Bryan 
v.  Miller,  28  Mo.  32;  Nichols  v.  Kribs, 
10  Wis.  76. 

Acceptance  of  Draft. — A  judgment 
rendered  on  a  statement  that  defendant 
was  indebted  to  plaintiff  in  a  certain 
sum  "arising  from  the  acceptance  of  a 
draft,"  setting  out  a  copy  thereof,  was 
held  void.  Davidson  v.  Alexander,  84 
N.  Car.  621. 

Sufficient  Verification.— See  Delaware 
v.  Ensign,  21  Barb.  (N.  Y.)  85;  In- 
gram v.  Robbins,  33  N.  Y.  409;  Cook 
v.  Whipple,  55  N.  Y.  150;  s.  c,  14  Am. 
Rep.  202;  Mosher  v.  Heydrick,  30 
How.  Pr.  (N.  Y.)  161;  Barker  v.  Bee- 
ber,  112  Pa.  St.  216. 

Sufficiency  of  Jurat. — See  Grattan  v. 
Matteson,  54  Iowa  229;  Thorp  v.  Piatt, 
34  Iowa  314. 

Sufficient  Signing. — See  Purdy  v. 
Upton,  10  How.  Pr.  (N.  Y.)  494;  Mo- 
sher v.  Heydrick,  30  How.  Pr.  (N.  Y.) 
161;  Post  v.  Coleman,  9  How.  Pr.  (N. 
Y.)  64;  Jarosh  v.  Easton,  57  Iowa  569. 

Insufficiency  in  the  statement  puts 
the  burden  of  proof  on  the  plaintitt  in 
an  action  to  set  the  judgment  aside  to 
show  that  it  is  not  tainted  with  fraud 
and  that  the  facts  authorized  the  .entry 


thout  any  statement1  has  been 
parties*  when  attacked  in  a  col- 


of  judgment.  Cordier  v.  Schloss,  18 
Cal.  576;  Richards  v.  McMillan,  6 
Cal.  419. 

1.  Lee  v.  Figg,  37  Cal.  328;  s.  c,  99 
Am.  Dec.  271;  Pond  v.  Davenport,  44 
Cal.  481;  Bush  v.  Hanson,  70  III.  480; 
Plummer  v.  Douglas,  14  Iowa  69;  s.  c, 
81  Am.  Dec.  456;  Bryan  v.  Miller,  28 
Mo.  32;  s.  c,  75  Am.  Dec.  107;  How  v. 
Dorseheimer,  31  Mo.  349;  Kirby  v. 
Fitzgerald,  31  N.  Y.  417.  In  re  Fuller, 

1  Sawy.  (U.  S.)  243.  See  also  Kennard 
v.  Carter,  64  Ind.  31;  Maritz  v.  East- 
ridge,  67  Ind.  211. 

A  statement  authorizing  a  judgment 
against  several,  but  signed  by  less  than 
the  whole  number  of  defendants,  is  suffi- 
cient to  authorize  the  entry  of  judg- 
ment against  those  signing  it.  North 
v.  Mudge,  13  Iowa  496;  Green  r.  Beals 

2  Cai  (N.  Y.)  254;  Crane  v.  French, 
1  Wend.  (N.  Y./311;  New  York  Bank 
Appeal,  36  Pa.  St.  458.  Compare 
Chapin  v.  Thompson,  20  Cal.  6S1. 

The  title  of  a  purchaser  at  a  sale  un- 
der a  judgment  entered  on  confession 
is  not  impaired  by  mere  irregularities 
in  the  form  of  the  statement  or  its  un- 
truthfulness in  fact.  Miller  v.  Earle, 
24  N.  Y.  no.  Compare  Ex  parte 
Carroll,  17  S.  Car.  446. 

2.  Ex  parte  Fuller,  I-  Sawy.  (U.  S.) 
243- 

A  judgment  by  confession  on  a  state- 
ment which  does  not  comply  with  the 
statute  is  prima  facie  fraudulent  as 
against  creditors  of  the  defendant,  and 
may  be  set  aside  on  their  application. 
Arlington  v.  Sherry,  5  Cal.  513:  Pond 
v.  Davenport,  44  Cal.  481;  Lee  v. 
F'gg- 37  Cal.  328;  s.  c,  99  Am.  Dec. 
271;  Bernard  v.  Douglas,  to  Iowa  370; 
Kennedy  v.  Lowe,  9  Iowa  580;  Chapin 
v.  McLaren,  105  Ind.  563;  How  v. 
Dorseheimer,  31  Mo.  349;  Bryan  v. 
Miller,  28  Mo.  32;  s.  c,  75  Am".  Dec. 
107;  Dunham  v.  Waterman,  17  N.  Y. 
9;  Von  Beck  r^Shuman,  13  How.  Pr. 
(N.  Y.)  472;  Bonnell?'.  Henry,  13  How. 
Pr.  (N.  Y.)  142;  Rae  v.  Lawser,  18  How. 
Pr.  (N.  Y.)  23;  McDowell  v.  Daniels, 
38  Barb.  (N.  Y.)  143;  Winnebrenner 
v.  Edgerton,  30  Barb.  (N.  Y.)  1S5; 
Norris  z>.  Denton,  30  Barb.  (N.  Y.)  1 17; 
James  v.  Morey,  2  Cow.  (N.  Y.)  246; 
s.  c,  14  Am.  Dec.  475;  Ex  parte  Car- 
roll, 17  S.  Car.  446. 

S.  Richards  v.  McMillan,  6  Cal.  419; 
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In  some  States  the  judgment  debtor  is  held  to  admit  both  the 
law  and  facts  necessary  to  uphold  the  judgment  j1  in  others  he 
may  afterwards  take  advantage  of  substantial  errors.* 

XV.  Jttdgmeitts  Br  Bex. — A  judgment  in  rem  is  conclusive  evi- 
dence of  the  nature  and  condition  or  status  of  the  thing  involved 
in  litigation  against  not  only  the  parties  and  their  privies, 
but  also  against  all  persons  who  might  have  asserted  an  interest 
therein.3    It  seems  that  such  a  judgment  is  binding  upon  the 


s.  c,  65  Am.  Dec.  521;  Burchett  v. 
Casaday,  18  Iowa  342;  Sheldon  v. 
Striker,  34  Barb.  (N.  Y.)  116;  8.  c,  21 
How.  Pr.  (N.  Y.)  329;  Read  v.  French, 
28  N.  Y.  285;  Hopkins  v.  Howard,  12 
Tex.  7;  Pirie  v.  Hughes,  43  Wis.  531. 
Compare  Davidson  v.  Alexander,  84 
N.  Car.  621. 

And  as  against  the  grantee  in  a 
fraudulent  conveyance  from  the  judg- 
ment debtor.  Neusbaum  v.  Keim,  24 
N.  Y.  325. 

Where  the  statement  of  facts  out  of 
'which  the  indebtedness  arose  contained 
in  a  confession  of  judgment  is  false,  or 
so  grossly  inaccurate  as  to  mislead  en- 
quirers, the  confession  is  void  as  to 
creditors  of  the  judgment  defendant. 
Kohn  v.  Meyer,  19  S.  Car.  190. 

A  judgment  confessed  for  the  pur- 
pose of  defrauding  creditors  will  be;  set 
aside  as  to  them,  but  will  not  be  re- 
lieved against  as  to  defendant  himself. 
Shallcross  v.  Deats.  43  N.  J.  L.  177; 
Baldwin  v.  Freydendall,  io  HI.  App. 
106. 

An  insufficient  statement  cannot  be 
amended  nunc  pro  tunc  to  the  prejudice 
of  Men  creditors.  Wells  v.  Gieseke,  27 
Minn.  478;  E*  parte  Carroll, .  17  S. 
Car.  446. 

1.  McNeil  v.  State,  71  Ala.  71;  Jef- 
fries v.  Morgan,  1  Pike  (Ark.)  169; 
Bonta  v.  Clay,  1  Litt.  (Ky.)  27;  Rush 
v.  Halcyon,  67  N.  Car.  47.  Except 
such  matters  as  involve  the  jurisdiction 
of  the  court.  Lessing  v.  Cunningham, 
55  Tex.  231. 

1-  Edgar  v.  Greer,  7  Iowa  136;  Ken- 
nedy v.  Lowe,  9  Iowa  580;  Montgom- 
ery v.  Barnett,  8  Tex.  143;  Hopkins  v. 
Howard,  12  Tex.  7. 

Where  it  clearly  appears  that  a  judg- 
ment entered  upon  a  note  or  bond  and 
warrant  of  attorney  is  unjust  and  im- 
proper, a  court  of  law  will  vacate  the 
judgment ;  but  if  the  case  is  involved 
in  doubt,  the  court  will  let  the  defend- 
ant into  a  defence  on  the  merits,  the 
judgment  standing  meanwhile  as  se- 
curity for  the    plaintiff.     Walker  v. 


Ensign,  1  111.  A'pp.  113;  Cowdon  v. 
Besse,  86  111.  159;  Stein  v.  Good,  115 
111.  93.  But  the  court  should  not  com- 
pel the  defendant  to  first  bring  into 
court  the  sum  alleged  to  be  due.  Page 
v .  Wallace,  87  111.  84. 

A  delay  of  five  days  after  knowledge 
of  the  entry  of  judgment  b}-  confession 
is  not  an  unreasonable  delay  in  apply- 
ing to  have  it  set  aside.  Heeney  v. 
Alcock,  9  111.  App.  431. 

The  burden  of  proving  that  a  judg- 
ment by  confession,  entered  by  the 
clerk  in  vacation,  was  not  approved  by 
the  judge  at  the  next  term  when  neces- 
sary, rests  upon  the  party  disputing  its 
validity,  otherwise  it  becomes  the  judg- 
ment of  the  court  and  is  presumptively 
valid.  Kendig  v.  Marble,  58  Iowa 
5J9- 

It  has  been  held  that  a  statement  for 
two  or  more  distinct  liabilities  may  be 
vacated  as  to  one  and  sustained  as  to 
the  rest  where  there  is  no  intent  to  de- 
fraud. Wells  v.  Gieseke,  27  Minn. 
478. 

3.  Freeman  on  Judg  (3rd  ed.).  §  606. 
See  also  State  v.  C.  P.  R.,  10  Nev.80; 
Woodruff  v.  Taylor,  20  Vt.  65;  Man- 
kin  v.  Chandler,  2  Brock.  (U.  S.)  125. 

"The  distinguishing  characteristics 
of  judgments  in  rem  is  that  wherever 
their  obligation  is  recognized  and  en- 
forced against  any  person  it  is  equally 
recognized  and  enforced  as  against  all 
persons"  Freeman  on  Judg.  (3rd  ed.), 
§  606. 

"A  distinction  may  be  noticed  be- 
tween those  judgments  which  incident- 
ally establish  reputation,  custom,  a 
public  ferry,  and  matters  of  the  like 
character,  and  judgments  strictly  in 
rem.  The  latter  bind  third  persons; 
they  are  conclusive  evidence  against  all 
the  world.  The  former  may  be  evi- 
dence against  strangers,  but  they  are 
not  conclusive."  Big.  on  Estop.  (4th 
ed.)  225;  Prin  v.  Currell ,  6  M.  &  W. 
234;  Neill  v.  Devonshire,  8  App.  Cas. 
135;  Carnarvon  v.  Vlllebois,  13  M.  & 
W.  313. 
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A  judgment  in  rem  of  a  foreign  or 
domestic  judgment  is  conclusive  of 
such  matters  only  as  are  necessary  to 
sustain  the  judgment.  Burlen  v.  Shan- 
non, 99  Mass.  200;  Malev  v.  Shattuck, 
3  Ccanch  (U.  S.)  458;  Calvert  v.  Bo- 
vill,  7  T.  R.  523.  But  a  specific  finding 
of  the  nationality  of  a  condemned  ves- 
sel, though  not  necessary  to  the  con- 
demnation, lias  been  held  conclusive. 
Bernardi  v.  Motteaux,  2  Doug.  574; 
Hughes  v.  Cornelius,  2  Show.  232  ». 
Compare  De  Mora  v.  Concha,  29  Ch. 
D.  268. 

A  foreign  judgment  in  rem  is  not 
conclusive  of  findings  stated  obscurely 
or  with  ambiguity.  Robinson  T'.James, 
8  Mass.  536;  Bradstreet  v.  Neptune 
Ins.  Co.,  3  Sumn.  (U.  S.)  600;  Christie 
v .  Secretan,  8  T.  R.  192. 

An  action  of  replevin  is  not  in  rem. 
Certain  Mahogany  Logs,  2  Sumn  (U. 
S.)  592;  Dow  v.  Sanborn,  3  Allen 
(Mass.)  181;  Big.  on  Estop.  (4th  ed.), 

Proceedings  to  secure  liens  on  logs  in 
Maine  are  both  in  rem  and  in  perso- 
nam. Sheridan  v.  Ireland  and  Logs,  66 
Me.  138. 

In  Attachment. — Judgments  in  attach- 
ment proceedings  are  in  the  nature  of 
judgments  in  rem,  but  they  are  not  bind- 
ing on  strangers  to  the  proceedings. 
Freeman  on  Judg.  (3rd  ed.),  §6070;  Big. 
on  Estop.  (4th  ed.)  47;  Magee  v.  Beirne, 
39  Pa.  St.  50;  Cooper  v.  Reynolds,  10 
Wall.  (U.  S".)  308;  Maxwell  i\  Stewart 
22  Wall.  (U.  S.)  77;  Mankin  v.  Chand- 
ler, 2  Brock.  (U.  S.;  125;  Woodruff  v. 
Taylor,  20  Vt.  65.  See  Foreign  At- 
tachment, vol.  8,  p.  327. 

Judgments  In  garnishee  proceedings 
are  in  the  nature  of  judgments  in  rem 
in  some  States.  Moore  v.  Chicago  e'.c. 
R.,  43  Iowa  385. 

Boundary. — In  New  Hampshire,  a 
judgment  confirming  the  report  of 
commissioners  appointed  to  establish 
the  boundary  line  between  towns  is 
conclusive  evidence  against  all  persons. 
Pitman  v.  Albany.  34  N.  H.  577. 

Settlement  of  Pauper— An '  adjudica- 
tion of  the  domicil  or  confirmation  of 
an  order  of  removal  of  a  pauper  is 
sometimes  regarded  as  conclusive  in 
favor  of  all  the  world.  West  Buffalo 
v.  Walker,  8  Pa.  St.  177;  Rex  v.  Ciren- 
cester, Burr.  Sett.  Cas.  18;  Rex  v. 
Bentlev,  Burr.  Sett.  Cas.  426.  Com- 
pare Bethlehem  v.  Waterton,  47  Conn. 
237.  See  also  Renovo  v.  Half- Moon, 
78  Pa.  St.  301:  Cabot  v.  Washington, 
41  Vt.  168. 


Pedigree. — Decrees  establishing  pedi- 
gree are  conclusive  against  the  world. 
Big.  on  Estop.  (4th  ed.)  218;  Ennis  v. 
Smith,  14  How.  (U.  S.)  400;  Bunting 
7'.  Lepingwell,  4  Coke  29.  But  a  decree 
establishing  the  legitimacy  of  a  child  is 
not  conclusive  of  the  legitimacy  of 
other  children  by  the  same  connection. 
Kearney  v.  Dean,  15  Wall.  (U.  S.)  51; 
Blackburp  v.  Crawfords,  3  Wall.  ,(U. 
S.)  175- 

Probate  Decrees — (See  also  De- 
crees).— A  decree  of  probate  admit- 
ting a  will  to  record  does  not  conclu- 
sively establish  the  domicil  of  the  tes- 
tator as  against  all  persons.  Whicker 
v.  Hume,  7  H.  L.  Cas.  124;  De  Mora 
v.  Concha,  29  Ch.  D.  268  (C.  A.).  It 
establishes  the  genuineness  of  the  instru- 
ment as  against  the  whole  world.  New- 
man v.  Waterman,  63  Wis.  612.  But 
not  the  testamentary  capacity  of  the 
testator,  except  as  between  the  parties. 
Brigham  v.  Fayerweather,  140  Mass. 
41 1.  But  see  Goodman  v.  Winter,  64 
Ala.  610;  Williams  v.  Saunders,  5 
Coldw.  (Tenn.)  60. 

The  decrees  of  foreign  probate  courts 
within  their  jurisdiction  are  conclusive 
upon  the  admissibility  of  the  instru- 
ment to  probate  and  of  the  title  derived 
from  the  issuance  of  letters  testament- 
ary and  of  administration.  Big.  on 
Estop.  (4th  ed.)  237,  and  cases  cited; 
Williams  v.  Saunders,  5  Coldw. 
(Tenn.)  60:  Tompkins  v.  Tompkins,  1 
Story  (U.  S.)  547;  Nelson  v.  Oldfield, 
2  Vern.  76. 

In  Louisiana,  a  decree  appointing  a 
tutor  to  a  minor,  rendered  by  a  court 
of  competent  jurisdiction,  cannot  be 
impeached  collaterally  by  a  debtor  of 
the  minor.  Succ.  of  Gorrisson,  15  La. 
An.  27.  See  also  Cailleteau  v.  Ingouf, 
14  La.  An.  623. 

Decree  of  sale  of  the  real  estate  of  a 
lunatic  or  deceased  person  is  in  rem 
and  binding  on  strangers  to  the  pro- 
ceeding. Wyman  v.  Campbell,  6  Port. 
(Ala.)  219;  Latham  v.  Wiswall,  2  I,red. 
Eq.  294. 

Marriage  and  Dlvoroe. — See  also  De- 
crees and  Divorce. 

A  decree  of  divorce  for  desertion  not 
contested  is  not  conclusive  evidence  of 
the  marriage  against  all  persons.  Will- 
iams v.  Williams,  63  Wis.  58. 

Decreet  in  Admiralty — (See  Admi- 
ralty; Decrees). — An  adjudication 
of  prize  or  acquittal  thereof  is  conclu- 
sive upon  all  persons  as  to  title  to  the 
property  and  as  to  the  necessary  facts 
upon  which  the  condemnation  was 


Digitized  by 


In  Bam. 


JUDGMENTS. 


In  Ban. 


res,  although  persons  in  interest  had  no  personal  notice  of  the 
litigation,1  provided  the  court  had  jurisdiction  of  the  res  and  the ' 
subject  matter  of  the  litigation.*    A  foreign  judgment  in  rem 
may  be  impeached  collaterally  by  showing  that  it  was  procured 
by  fraud,8  or  that  it  is  void  on  its  face  or  by  local  law.4 


pronounced.  Cushing  v.  Laird,  107 
U.S.  80;  TheApollon,  9  Wheat.  (U. 
S.)  362;  Crowdson  v.  Leonard,  4 
Cranch -(U.S.)  434;  Bradstreet  r.Nep- 
tune  Ins.  Co.,  3  Sumn.  (U.  S.)  600;  De 
Mora  v.  Concha,  29  Ch.  D.  26S; 
Hughes  v.  Cornelius,  2  $how.  232; 
Ld.  Raym.  473;  Big.  on  Estop.  (4th 
ed.),  45,  213.  But  see  Ocean  Ins.  Co. 
v.  Francis,  2  Wend.  (N.  Y.)  64;  Rad- 
clifff.  United  States  Ins.  Co.,  9  Johns. 
(N.  Y.)  277;  Salem  v.  Eastern  R..  98 
Mass.  431;  Brigham  v.  Fayerweather, 
140  Mass.  411;  The  Mary,  9  Cranch 
(U.  S.)  126. 

A  decree  of  acquittal  does  not  es- 
tablish the  claims  of  any  particular 
person  where  conflicting  claims  are  not 
presented  and  passed  upon.  Cushing 
v.  Laird,  107  U.  S.  69. 

Foreign  condemnations  in  admiralty 
are  conclusive  upon  the  title  to  the 
property.  Bernard!  v.  Motteux,  2  Doug. 
574;  Hughes  v.  Cornelius,  2  Show.  232; 
2  Ld.  Raym.  893;  The  Helena,  4  Ch. 
Rob.  3. 

Such  a  judgment  has  been  held  con- 
clusive of  the  facts  on  which  it  was 
based.  Crowdson  v.  Leonard,  4 Cranch 
(U.  S.)  434.  .But  not  unless  the  record 
shows  such  grounds  of  condemnation. 
Stewart  v.  Warner,  1  Day  (Conn.)  142; 
Baxter  v.  New  England  Ins.  Co.,  6 
Mass.  277;  Dempsey  v.  Pennsylvania 
Ins.  Co.,  1  Binn.  (Fa.)  299;  Wagorm 
v.  New  England  Ins.  Co.,  1  Story  (U. 
S.)  157;  Lothian  v.  Henderson,  3  Bos. 
&  P.  499;  Baring  v.  Clagett,  3  Bos.  & 
P.  201;  Bolton  v.  Gladstone,  5  East 
155;  Bernardi  v.  Motteux,  2  Doug. 
574;  Hobbs  v.  Henning,  17  C.  B.,  N.  S. 
791;  Dalgleish  v.  Hodgson,  7  Bing. 
495.  And  even  then  by  some  authori- 
ties a  judgment  of  condemnation  is  not 
conclusive  evidence  against  all  persons 
of  the,  facts  on  which  it  is  founded. 
Durant  v.  Abendroth,  97  N.  Y.  132; 
Ocean  Ins.  Co.  v.  Francis,  2  Wend. 
(N.  Y.)  64;  Radcliff  v.  United  States 
Ins.  Co.,  9  Johns.  (N.  Y.)  277;  Vanden- 
heuvel  v.  United  Ins.  Co.,  2  Johns. 
Cas.  (N.  Y.)  451;  Smith  v.  Williams, 
2  Cai.  Cas.  (N.  Y.)  no.  See  also  De 
Mora  v.  Concha,  29  Ch.  D.  268  (C.  A.) ; 
Brigham  v.  Fayerweather,  140  Mass.  141. 


12  C.  of  L. — 10*4 


It  has  been  held  that  an  unsatisfied 
judgment  against  a  vessel  is  not  a  bar 
to  an  action  in  personam  against  the 
owners.  Toby  v.  Brown,  6  Eng. 
(Ark.)  308.  Compare  The  Griefswald, 
Swab.  430. 

Forfeitures. — A  decree  of  condemna- 
tion or  acquittal  of  goods  in  exchequer, 
district  court  or  other  court  having 
cognizance  of  the  forfeiture,  is  in  rem. 
Big.  on  Estop.  (4th  ed.)  215,  et  seq.\ 
Gelston  v.  Hoyt,  13  Johns.  (N.  Y.)  561; 
s.  c,  3  Wheat.  (U.  S.)  246;  Scott  v. 
Shearman,  2  W.  Black.  977.  See  also 
Whitney  v.  Walsh,  1  Cush.  (Mass.)  29; 
Coffey  v.  U.  S.,  116  U.  S.  436. 

A  foreign  condemnation  of  wreck  or 
derelict  and  sale  thereunder  is  conclu- 
sive upon  the  title  to  the  property. 
Grant  v.  McLachlin,  4  Johns.  (N.  Y.) 
34- 

1.  Thomas    v.    Southard,  2  Dana 
(Ky.)  475;  The  Globe,  2  Blatchf.  (U 
S.)  427;  Banduc's  Syndics  v.  Nichol 
son,  4  Miller  (La.)  81. 

2.  Freeman  on  Judg.  (3rd  ed.),  $  611 
Rose  v.  Himely,  4  Cranch  (U.  S.)  241 
See  also  The  Mecca,  6  P.  D.  106. 

Where  the  record  of  a  foreign  judg- 
ment in  rem  is  silent  as  to  the  jurisdic 
tional  facts,  jurisdiction  will  not  be 
presumed.  Com.  v.  Blood,  97  Mass. 
538;  The  Griefswald,  Swabey  430.  But 
if  the  court  had  jurisdiction  when  the 
suit  was  commenced,  it  will  be  pre- 
sumed, without  evidence  to  the  con- 
trary, to  have  had  jurisdiction  to  the 
end.    Lockhart  v.  Locke,  42  Ark.  1. 

Even  a  party  not  instituting  the  pro. 
ceedings  may  show  that  a  foreign  judg- 
ment in  rem  was  pronounced  by  a  per- 
son or  body  of  persons  not  having  au- 
thority to  sit  as  a  court.  Snell  v. 
Faussatt,  1  Wash.  (U.  S.)  271;  The 
Griefswald,  Swabey  430;  The  Flad 
Oven,  1  Ch.  Rob.  135;  The  Hendrick  & 
Maria,  4  Ch.  Rob.  43. 

8.  Freeman  on  Judg.  (3rd  ed.),  §612; 
Big.  on  Estop.  (4th  ed.)  246. 

4.  Freeman  on  Judg.  (3rd  ed.),  $  612. 

As  where  it  does  not  show  any 
monition  or  that  any  hearing  was  had, 
or  the  formalities  of  the  law  were  gone 
through  with.  Big.  on  Estop.  (4th  ed.) 
244;  Sawyer  v.  Maine  Ins.  Co.,  12  Mass. 
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XVI.  Satisfaction  of  Judgments— (See  Payment;  Subroga- 
tion).— Payment  of  the  amount  due  tinder  a  judgment  may  be 
made  to  one  of  joint  judgment  creditors  ;*  to  the  next  friend  of 
an  infant  who  has  no  guardian;*  to  the  judgment  creditor's  at- 
torney while  his  authority  in  the  case  remains  unrevoked  ;3  to  an 
officer  authorized  by  law  to  receive  payment  of  judgments.4 
Where  the  debtor  has  notice6  that  a  judgment  has  been  assigned/ 
payment  must  be  made  to  the  assignee  ;6  and  where  the  judgment 
creditor  of  record  is  only  a  nominal  party,  payment  must  be 
made  to  the  real  party  in  interest.7 

A  judgment  may  be  paid  in  anything  of  value  which  the  cred- 
itor will  accept.8  According  to  some  authorities,  a  judgment  is 
not  discharged  by  the  acceptance  of  part  payment  under  a  parol 
agreement  to  receive  it  in  full  satisfaction  of  the  judgment,9  but 


291;  Bradstreet  v.  Neptune  Ins.  Co.,  3 
Sumn.  (U.  S.)  600. 

But  mere  errors  of  law  on  the  face 
of  the  proceedings  will  not  be  consid- 
ered. Denison  v.  Hyde,  6  Conn.  508; 
Moore  v.  Douglas,  4  Sandf.  Ch.  (N. 
Y.)  184;  Townsend  v.  Moore,  8  Jones 
(N.  Car.)  147;  Williams  v.  Armroyd,  7 
Cranch  (U.  S.)423;  Imrie  v. Castrique, 
8  C.  B.,  N.  S.  405;  L.  R.,  4  H.  L.  414. 
See  also  Richards  v.  Barlow,  140  Mass. 
218.  But  see  Fitzsimmons  v.  Newport 
Ins.  Co.,  4  Cranch  (U.  S.)  185. 

1.  Erwin  v.  Rutherford,  1  Yerg. 
(Tenn.)  169.  See  also  Roberts  v.  Rob- 
erts, 1  McMull.  Ch.  (S.  Car.)  49. 

2.  Freeman  on  Judg.  (3rd.  ed.),  §  462, 
and  cases  cited. 

8.  Brackett  v.  Norton,  4  Conn.  517; 
8.  c,  10  Am.  Dec.  179;  Baltimore  etc. 
R.  Co.  v.  Fitzpatrick,  36  Md.  624; 
Wilkinson  v.  Holloway,  7  Leigh  (Va.) 
277;  Harper  v.  Harvey,  4  W.  Va.  539. 

4.  Governor  v.  Read,  38  Al.  254; 
Beard  v.  Millikan,  68  Ind.  231. 

5.  See  subtitle  Assignment. 

6.  Guthrie  v.  Bashline,  25  Pa.  St.  80. 
See  subtitle  Assignment  op  Judg- 
ments. 

7.  Thatcher  v.  Rockwell,  4  Cal.  375; 
Triplett  v.  Scott,  12  111.  137;  Hodson  v. 
McConnel,  12  111.  170;  McGregor  v. 
Comstock,  28  N.  Y.  237. 

8.  The  judgment  creditor  cannot  af- 
terwards revoke  his  acceptance.  Lyon 
v.  Northrop,  17  Iowa  314;  Ives  v. 
Phelps,  16  Minn.  451;  Weston  v.  Clark, 

'37  Mo.  572;  Witherby  v.  Mann,  n 
Johns.  (N.  Y.)  518. 

But  the  taking  of  a  note  will  not  dis- 
charge a  judgment,  unless  it  is  agreed 
that  it  is  in  satisfaction  thereof.  McCoy 
v.  Hazlett,  14  Kan.  430;  Riggs  v.  Good- 
rich, 74  Mo.  108;  Sturdevant  Bank  v. 


Peterman,  21  Mo.  App.  512.  See  also 
Terrett  v.  Brooklyn  Improvement  Co., 
87  N.  Y.  92;  Kusler  v.  Crofoot.  78 
Ind.  597;  Shields  v.  Moore,  84  Ind. 
440;  Presley  v.  Lowry,  26  Minn.  158. 

Where  a  party,  against  whom  there 
exists  a  number  of  judgments  which 
are  barred  by  limitations,  gives  a  mort- 
gage as  additional  or  collateral  secu- 
rity for  the  payment  of  such  judg- 
ments, they  are  not  merged  in  the 
mortgage.  Johnson  v.  Hines,  61  Md. 
122. 

On  a  note  made  by  the  complainant 
for  the  accommodation  of  the  endorser, 
with  the  payee's  (the  defendant's) 
knowledge  that  it  was  made  for  accom- 
modation, the  defendant  recovered  a 
judgment  at  law.  Afterwards,  the  de- 
fendant, without  the  complainant's 
knowledge  or  consent,  took  the  en- 
dorser's notes,  some  of  which  were 
paid  and  others  renewed  and  not  paid, 
on  which  judgment  was  recovered.  It 
was  held  that  the  giving  of  time  to  the 
endorser,  by  taking  his  notes,  dis- 
charged the  maker  from  liability  on 
the  original  judgment.  Westervelt  v. 
Freeh,  33  N.  J.  Eq.  451. 

Tender. — A  second  accommodation 
endorser  of  a  bill  of  exchange  against 
whom  and  the  first  accommodation  en- 
dorser a  joint  judgment  has  been  re- 
covered, will  be  released  from  liability 
by  a  valid  tender  by  the  first  endorser 
to  the  judgment  creditor  of  the  full 
amount  of  the  judgment. in  a  currency 
which  the  creditor  was  bound  by  law 
to  receive,  but  refused.  Ewing  v. 
Sugg,  12  Lea  (Tenn.)  375. 

9.  Delan4  v.  Hiett,  27  Cal.  611; 
Fletcher  v.  Wurgler,  97  Ind.  223; 
Garvey  v.  Jarvis,  54  Barb.  (N.  Y.)  179. 
Compare  Reed  v.  Hibbard,  6  Wis.  175; 
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it  may  be  discharged  on  part  payment  by  the  execution  of  an  in- 
strument under  seal  acknowledging  the  satisfaction  of  the  judg- 
ment.1 An  attorney*  or  an  officer  authorized  by  law  to  accept 
payment  of  a  judgment,3  has  no  general  authority  to  accept  pay- 
ment in  anything  but  money,  or  to  satisfy  the  judgment  on  part 
payment. 

Where  there  are  several  judgments  against  the  same4  or  differ- 


Miller  v.  Lilly,  84  Ind.  533;  Jackson  v. 
Olmstead,  87  Ind.  92;  Hendrick  v. 
Thomas,  106  Pa.  St.  327.  See  also 
Walrath  v.  Walrath,  27  Kan.  395. 

1.  Beers  v.  Hendrickson,  45  N.  Y. 
665;  Braden  v.  Ward,  42  N.  J.  L.  518. 

The  rule  of  law  that  the  payment  of  a 
less  sum  of  money  cannot  be  pleaded 
in  satisfaction  of  a  larger  sum,  is  con- 
fined to  the  case  of  the  payment  of  or 
agreement  to  pay  a  less  sum  of  money, 
merely,  and  does  not  apply  to  the  case 
of  the  payment  of  a  less  sum  of  money 
and  some  other  thing.  Thus,  where  a 
party  paid  $100  and  gave  a  cow  to  one 
in  full  satisfaction  of  a  judgment 
against  him  for  $200, which  was  accepted 
as  such,  and  a  receipt  given  him  for  the 
$200  in  full,  and  the  attorney  of  the 
plaintiff  in  the  judgment  sued  out  an 
execution  thereon,  giving  credit  of  $140 
on  the  same,  under  which  the  defend- 
ant's land,  without  any  notice  to  him, 
was  sold,  it  was  held  that  the  sale  was 
properly  set  aside  in  equity.  Neal  v. 
Handler,  116  111.  418. 

A  quit-claim  deed  by  the  owner  of  a 
judgment  purporting  to  release  to  the 
judgment  debtor  the  lien  of  the  judg- 
ment on  land  described  in  the  deed, 
does  not  satisfy  said  judgment  so  as  to 
avoid  a  sale  thereunder  to  a  purchaser 
without  notice,  actual  or  constructive, 
of  their  lease.    Huff  v.  Morton,  83  Mo. 

39?i  has  been  held  that  the  entry  of 
satisfaction  by  one  of  two  judgment 
creditors,  upo.i  part  payment  thereof 
only,  may  be  set  aside  on  the  applica- 
tion of  the  other  judgment  creditor. 
Haggin  -v.  Clark,  61  Cal.  1. 

S.  Chapman  v.  Cowles,  41  Ala.  103; 
Jones  v.  Ransom,  3  Ind.  327;  McCar- 
ver  v.  Nealey,  1  Iowa  360;  Trumbull  v. 
Nicholson,  27  III.  149;  Rounsaville  v. 
Hazen,  33  Kan.  71;  Garth waite  v. 
Wentz,  19  La.  An.  196;  Jewett  v. 
Wardleigh,  32  Me.  no;  Lewis  v. 
Woodruff,  15  How.  Pr.  (N.  Y.)  539; 
Beers  v.  Hendrickson,  45  N.  Y.  665; 
Benedict  v.  Smith,  10  Pai.  (N.  Y.) 
126;  Lewis  v.  Gramage,  1  Pick.  (Mass.) 
347;    Vail   v.   Conant,   15  Vt.  314; 


Smock  v.  Dade,  5  Rand.  (Va.)  639;  s. 
c,  16  Am.  Dec.  780;  Wilkinson  v.  Hot- 
loway,  7  Leigh  (Va.)  277;  Abbe  v. 
Rood,  6  McLean  (U.  S.)  107.  But  see 
Jeffries  v.  Union  Mut.  Life  Ins.  Co.,  1 
McCrary  (U.  S.)  114 

The  party  claiming  that  an  attorney 
was  authorized  to  accept  less  than  the 
whole  amount  of  a  judgment  in  money 
has  the  burden  of  proof.  Porti6  v. 
Ennis,  27  Tex.  574. 

An  attorney  has  no  implied  power  to 
satisfy  a  judgment  by  discharging  the 
judgment  debtor  from  cnstody  under 
execution.  Kellogg  v.  Gilbert,  10 
Johns.  (N.  Y.)  260;  s.  c,  6  Am.  Dec. 
335;  Simonton  v.  Barrell,  21  Wend. 
(N.  Y.)  362. 

The  satisfaction  of  a  judgment  by 
an  attorney  who  is  a  co-owner  thereof, 
binds  his  interest  and  satisfies  the  judg- 
ment to  that  extent.  Roberts  v.  Nelson, 
22  Mo.  App.  28. 

3.  Ellis  v.  Smith  42  Ala.  349;  Aicardi 
v.  Robbins,  41  Ala.  541;  Mitchell  v. 
Hackett,  25  Cal.  539;  Cod  wise  v.  Field, 
9  Johns.  (N.  Y.)  263. 

Money  paid  to  a  justice  to  be  ap- 
plied upon  a  judgment  in  garnishment 
cannot  be  used  to  satisfy  a  different 
judgment  against  the  same  party,  even 
though  the  time  had  expired  during: 
which  the  fund  could  be  bound  by  the 
proceedings  in  garnishment.  Nor  can 
a  justice's  docket  entry  that  money 
paid  into  court  is  in  satisfaction  of 
a  particular  judgment  make  him 
liable  to  the  judgment  creditor  for  the 
money,  if  it  was  actually  meant  to  be 
applied  upon  a  different  judgment. 
McDonald  v.  Lewis,  42  Mich.  135. 

4.  As  separate  judgments  upon  an 
original  and  collateral  obligation.  Craft 
v.  Merrill,  14  N.  Y.  456. 

Where  one  only  pf  two  judgments, 
by  the  record  shown  to  be  for  the  same 
cause  of  action,  purports  to  have  been 
discharged,  one  purchasing  land  sub- 
ject to  the  lien  of  the  judgments  buys 
at  his  peril,  and  if  it  subsequently  ap- 
pears that  the  discharge  was  inadvert- 
ently entered,  the  judgment  creditor 
may  enforce  his  undischarged  judg- 
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ent  persons1  for  the  same  cause  of  action,  the  satisfaction  of  one 
judgment  discharges  all. 

Courts  of  law*  as  well  as  of  equity  have  the  power  to  satisfy 
judgments  by  setting  off  against  them  other  judgments  rendered 
by  the  same  or  different  courts.3  But  this  power  will  not  be  ex- 
ercised except  where  substantial  justice  can  be  rendered.4 

At  common  law,  a  judgment  was  presumed  to  have  been  paid 


ment,  although  the  purchaser  acted 
upon  the  presumption  that  the  dis- 
charge of  one  judgment  was  equivalent 
to  the  discharge  of  the  other.  Burgett 
v.  Paxton,  99  111.  288. 

1.  First  Nat.  Bank  v.  Indianapolis 
etc.  Co.,  45  Ind.  5;  Sherman  v.  Brett,  7 
Wis.  139.  Compare  Meixell  v.  Kirk- 
patrick,  29  Kan.  679.  See  also  Board - 
man  v.  Acer,  13  Mich.  77;  Browser's 
Appeal,  101  Pa.  St.  466. 

The  rule  is  the  same,  although  the 
judgment  paid  is  smaller  than  the 
other.  Cox  t>.  Smith,  10  Oreg.  418; 
Breslir.  v.  Peck,  38  Hun  (N.  V.)  623. 

Entry  of  Satisfaction  by  Payment. — 

In  some  States  at  least  the  court  in 
which  judgment  is  rendered  may  enter 
satisfaction  thereof  upon  proof  that  the 
same  has  been  paid.  Pelt  v.  Cook,  95 
Pa.  St.  24.7;  Gorusch  v.  Thomas,  57 
Md.  334;  Lough  v.  Pitman,  26  Minn. 
345- 

In  the  absence  of  statutory  authority, 
a  court  has  no  jurisdiction  to  cancel  a 
judgment  on  motion  based  upon 
grounds  existing  prior  to  its  repdition. 
Brett  v.  Myers,  65  Iowa  274. 

3.  Pierce  v.  Bent,  69  Me.  381 ;  Scher- 
merhorn  v,  Schermerhorn,  3  Cai.  (N. 
Y.)  190;  Kimball  v.  Munger,2  Hill  (N. 
Y.)  364;  Brown  v.  Warren,  43  N.  H. 
43o;Brown  v.  Hendrickson,  30  N.  J.  L. 
239;  Coxe  v .  State  Bank,  3  Halst.  (N. 
J.)  172;  Best  v.  Lawson,  1  Miles  (Pa.) 
1 1 ;  Duncan  v.  Bloomstock,  2  McCord 
(S.  Car.)  318;  s.  c,  13  Am.  Dec.  728. 
Compare  Webster  v.  McDaniel,  2  Del. 
Ch.  297.  But  the  question  may  be  too 
complicated  to  be  adjusted  in  *a  court 
of  law.  Story  v.  Patten,  3  Wend.  (N. 
Y.)  331. 

8.  Skrine  v.  Simmons,  36  Ga.  402; 
Quick  v.  Durham,  115  Ind.  302;  Bal- 
linger  v.  Tarbell,  16  Iowa  491 ;  Prior  v. 
Richards,  4  Bibb  (Ky.)  356;  Palmeteer 
v.  Meredith,  4  J.  J.  Marsh.  (Ky.)  74; 
Ames  v.  Bates,  119  Mass.  397;  New 
Haven  Co.  v.  Brown,  46  Me.  418; 
Chandler  v.  Drew,  6  N.  H.  469;  Brown 
v.  Warren,  43  N.  H.  430;  Stilwell  v. 
Carpenter,  2  Abb.  N.  Cas.  (N.  Y.) 


238;  Simpson  v.  Hart,  14  Johns.(N.  Y.) 
63;  Kimball  i>.  Munger,  2  Hill  (N.  Y.) 
364;  Burns  v.  Thornburgh,  3  Watts 
(Pa.)  78;  Williams  v.  Evans,  2  McCord 
(S.  Car.)  203;  Duff  v.  Wells,  7  Heisk. 
(Tenn.)  17;  Rix  v.  Nevins,  26  Vt.  384. 
But  see  Riddle's  Appeal,  104  Pa.  St. 

4.  Colquitt  v.  Bonner,  2  Ga.  115; 
Temple  v.  Scott,  3  Minn.  419;  Alexan- 
der v.  Durkee,  112  N.  Y.  655;  Baker  v. 
Hoag,  6  How.  Pr.  (N.  Y.)  201;  Brown 
v.  Hendrickson,  39  N.J.  L.  239;  Mea- 
dor  v.  Rhyme,  11  Rich.  (S.  Car.)  631; 
Low  v.  Duncan,  3  Strobh.  (S.  Car.) 
195;  Burns  v.  Thornburgh,  3  Watts 
(Pa.)  78;  Connable  v.  Buckland,  2  Aik. 
(Vt.)  221. 

After  it  has  accrued  the  right  of  set- 
off cannot  be  destroyed  by  an  assign- 
ment. Pierce  v.  Bent,  09  Me.  381; 
Makepeace  v.  Coates,  8  Mass.  451; 
Williams  v.  Evans,' 2  McCord  (S.  Car.) 
203;  Wells  v.  Clarkson,  5  Mont.  336. 
See  also  subtitle  Assignment  of 
Judgments.  Nor  can  the  right  be 
destroyed  by  a  fraudulent  assignment 
made  at  any  time.  Russell  v.  Conway, 
11  Cal.  93;  Morris  v.  Hollis,  2  Harr. 
(Del.)  4;  Hurst  v.  Sheets,  14  Iowa  322. 

In  some  case6,  judgments  in  favor  of 
individuals  may  be  set  off  against  judg- 
ments against  the  same  persons  jointly 
with  others.  Allen  v.  Hall,  5  Met. 
(Mass.)  263;  Pierce  v.  Bent,  69  Me. 
386;  Simpson  v.  Hart,  14  Johns.  (N.  Y.) 
63;  Wright  v.  Cobleigh,  23  N.  H.  32; 
Brown  v.  Warren,  43  N.  H.  430. 

If,  after  the  breach  of  a  warranty  of 
title  to  land  by  the  establishment  of  an 
adverse  title  paramount  to  that  war- 
ranted, the  warrantee  purchases  such 
paramount  title,  he  has  the  right  to 
maintain  an  action  against  the  war- 
rantor for  money  paid  to  his  use;  but  a 
circuit  court  has  no  power  to  order  a 
judgment  obtained  by  the  warrantor 
against  the  warrantee  for  the  purchase 
money  of  the  land  to  be  credited  with 
the  amount  paid  out  by  the  warrantee 
for  the  paramount  title,  the  claim  there- 
for not  having  been  reduced  to  judg- 
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after  twenty  years  from  the  time  of  its  rendition.1  The  pre- 
sumption arises  after  a  less  period  in  some  States.*  It  may  or- 
dinarily be  rebutted.8  In  connection  with  other  circumstances,  a 
prima  facie  presumption  of  payment  may  arise  after  a  less  period 
than  that  provided  by  law.4 

A  judgment  which  has  been  satisfied  by  payment  cannot  be 
restored*  or  kept  alive®  to  secure  other  liabilities. 

A  judgment  which  has  been  paid  is  absolutely  extinguished, 
although  the  payment  was  made  by  a  person  other  than  the 
judgment  debtor,  unless  such  person  took  an  assignment  of  the 
judgment  or  was  compelled  to  pay  it  to  protect  his  own  rights.* 
A  surety  who  pays  a  judgment  against  his  principal  may  be  sub- 


ment  against  the  warrantor,  and  being 
unliquidated  as  to  him.  Turner  v.  Mc- 
Adory,  58  Miss.  27. 

1.  Morrow  v.  Robinson,  4  Del.  Ch. 
521;  Tennessee  v.  Virgin,  36  Ga.  390; 
Willingham  v.  Long,  47  Ga.  545;  Miller 
v.  Smith,  16  Wend.  (N.  Y.)  425;  Cope 
v.  Humphries,  14  S.  &  R.  (Pa.)  15;  Bid- 
die  v.  Girard  Nat.  Bank,  109  Pa.  St. 
349;  Tobin  v.  Myers,  18  S.  Car.  324. 
See  also  Barnard  v.  Onderdonk,  1 1  Ab. 
K.Cas.  (N.  Y.)  349. 

Palen  v.  Bushnell,  58  N.  Y.  Supr. 
Ct.423. 

After  a  judgment  was  recovered  in  a 
certain  court,  the  court  was  made  a 
court  of  record.  It  was  held  that  the 
judgment  was  to  be  treated  as  the  judg- 
ment of  a  court  of  record  and  that  there 
was  therefore  no  presumption  of  its 
payment  before  the  expiration  of  twenty 
years  from  the  date  of  its  rendition. 
Camp  v.  Hallawan,  42  Hun  (N.  Y.) 
62S. 

It  has  been  held  that  the  provision  of 
the  New  York  statute  making  the  stat- 
ute of  limitations  applicable  to  an  action 
on  a  justice's  judgment  after  six  years 
does  not  preclude  the  docketing  of  the 
judgment  in  the  county  court  after  that 
time  and  the  issuing  of  execution 
thereon.  Rose  v.  Henry,  37  Hun  (N. 
Y.)  397.  Compare  Lindgren  v.  Gates, 
26  Kan.  135;  Williams  v.  Williams,  85 
N.  Car.  383. 

J.  Anderson  v.  Settle,  5  Sneed 
(Tenn.)  202;  Mc Daniel  v.  Goodall,  2 
Coldw.  (Tenn.)  391. 

3.  As  to  the  evidence  necessary  to  re- 
but the  presumption,  see  Boardman  v. 
De  Forest,  5  Conn.  8;  Burt  v.  Casey, 
10  Ga.  179;  Denny  v,  Eddy,  22  Pick. 
(Ma«6.)  533;  Knight  v.  Macomber,  55 
Me.  132;  Bissell  v.  Jawdon,  16  O.  St. 
498;  YarneH  v.  Moore,  3  Coldw. 
(Tenn.)  173;  Mower  v.  Kip,  2  Edw.  Ch. 


(N.  Y.)  165;  Van  Loon  v.  Smith,  103 
Pa.  St.  238. 

No  particular  kind  of  evidence  is  re- 
quired to  rebut  the  presumption  that 
a  judgment  of  a  court  of  record  has 
been  paid  and  satisfied  at  the  expiration 
of  twenty  years  after  the  rendering 
thereof,  but  any  legal  evidence  having 
a  tendency  to  show  that  such  judgment 
has  not  been  paid  or  satisfied  is  compe- 
tent; and  if  the  evidence  furnished  is  such 
as  to  produce  conviction  that  the  judg- 
ment has  not  been  paid  or  satisfied,  it  is 
sufficient  to  rebut  the  presumption. 
Walker  v.  Robinson,  136  Mass.  280. 

4.  Baker  v.  Stonebraker,  36  Mo.  338; 
Wherry  r.  McCammon,  12  Rich.  Eq. 
(S.  Car.)  337;  Kinsler  v.  Holmes.  2  S. 
Car.  483;  Leiper  v.  Erden,  5  Yerg. 
(Tenn.)  97;  Husky  v.  Maple6,  2  Coldw. 
(Tenn.)  25;  Thompson  v.  Thompson,  2 
Head  (Tenn.)  405;  Goldhawk  v.  Duane, 
2  Wash.  (U.  S.)  323;  Renwick  v. 
Wheeler,  4  McCrary  (U.  S.)  119; 
Fuller  v.  Lendrum,  58  Iowa  353;  Porter 
v.  Nelson,  121  Pa.  St.  628. 

6.  Averill  v.  Loucks,  6  Barb.  (N. 
Y.)  19;  Winslow  v.  Clark,  2  Lans.  (N. 
Y.)  380. 

6.  Truscott  v.  King,  6  N.  Y.  147; 
Troup  v.  Wood,  4  Johns.  Ch.  (N.  Y.) 
228;  Craft  v.  Merrill,  14  N.  Y.  456. 
Compare  Pierce  v.  Black,  105  Pa.  St. 
342.  See  also  Brown  v.  Vancleave,  86 
Ky.  38t. 

Costs. — Entry  of  payment  of  the  debt 
and-  interest  does  not  satisfy  the  judg- 
ment to  prevent  the  collection  of  costs. 
Altman  v.  Klingensmith,  6  Watts  (Pa.) 
445- 

7.  Null  v .  Moore,  10  Tred.  (N.  Car.) 
324;  Sandford  v.  McLean,  3  Pai.  (N. 
Y.)  117;  s.  c,  23  Am.  Dec.  773;  Head 
v.  Gervais,  Walker  (Miss.)  577;  s.  c,  12 
Am.  Dec.  577;  St.  Francis  Mill  Co.  v. 
Sugg,  83  Mo.  476. 
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rogated  to  the  rights  of  the  creditor  under  the  judgment,  where 
such  is  the  intention  at  the  time  the  payment  is  made.1  The 
same  rule  applies  to  an  endorser  of  negotiable  paper*  Where  an 
officer  has  become  liable  to  a  judgment  creditor  for  neglecting  to 
execute  process  under  the  judgment  he  cannot  entitle  himself  to 
be  subrogated  to  the  rights  of  the  creditor  by  voluntarily  paying 
the  judgment  without  taking  an  assignment  of  it  ;8  but  accord- 
ing to  authorities,  if  he  waits  until  he  is  compelled  to  pay  the 
amount  of  the  judgment  he  will  be  entitled  to  such  subrogation.4 
It  seems  to  be  the  prevailing  opinion  that  one  of  several  joint 
judgment  debtors  who  pays  a  judgment  cannot  take  an  assign- 
ment of  it  or  have  it  kept  alive  for  his  benefit.* 

A  levy  under  execution  upon  sufficient6  personal  property  oper- 


Even  where  the  payment  of  a  judg- 
ment of  foreclosure  may  operate  as  an 
equitable  assignment  of  the  judgment, 
the  lien  will  not  be  kept  alive  to  the 
prejudice  of  a  subsequent  bona  fide 
purchaser  without  notice,  the  judgment 
appearing  of  record  to  have  been  satis- 
lied  and  discharged.  Persons  v. 
Shaeffer,  6;  Cal.  79. 

A  judgment  is  not  extinguished  by 
cancellation  in  part  of  the  judicial 
mortgage  securing  it  to  certain  real  es- 
tate.   Beall  v.  Elder,  35  La.  An.  1022. 

Assignment  to  Creditor. — If  the  pur- 
chaser of  property  subject  to  several 
attachments  takes  an  assignment  of 
one  of  the  judgments,  such  an  assign- 
ment is  payment,  and  leaves  the  prop- 
erty subject  to  the  remaining  attach- 
ments. Douk  v.  St.  Louis  etc.  Co.,  17 
111.  App.  369. 

1.  Barringer  v.  Boyden,  7  Jones  L. 
(N.  Car.)  187;  Sanford  v.  McLean,  3 
Pai.  (N.  Y.)  117;  s.  c,  23  Am. Dec.  773; 
Hayes  v.  Ward,  4  Johns.  Ch.  (N.  Y.) 
123;  s.  c,  8  Am.  Dec.  554;  Dempsey  v. 
Bush,  18  Ohio  St  376;  Peters  v.  Mc- 
Williams,  36  Ohio  St.  155;  Cottrell's 
Appeal,  20  Pa.  St.  294;  McClung  v. 
Beirne,  10  Leigh  (Va.)  394.  See  also 
Evans  v.  Burns,  67  Iowa  179. 

And  it  makes  no  difference  that  satis- 
faction of  the  judgment  has  been  en- 
tered without  the  surety's  knowledge. 
Bailey  v.  Brownfield,  20  Pa.  St.  41. 

Payment  of  a  judgment  by  one  pri- 
marily liable  is  an  absolute  satisfaction 
of  it,  notwithstanding  an  assignment  to 
the  payor  and  an  agreement  that  the 
judgment  shall  be  kept  alive  for  his 
benefit.  Montgomery  v.  Vickery,  110 
Ind.  2ii. 

The  land  of  one  of  two  joint  judgment 
debtors,  both  principals,  was  bid  in  by 
the  plaintiff,  whereupon  the  other  debtor 


paid  the  debt  and  took  an  assign- 
ment of  the  sheriff's  certificate,  and 
afterwards  caused  a  sheriff's  deed  to  be 
executed  to  his.  wife.  It  was  held  that 
the  wife  took  no  title,  the  payment 
made  having  extinguished  the  judg- 
ment.   Klippel  v.  Shields,  90  Ind.  81. 

2.  Eno  v.  Crooke.  10  N.  Y.  66; 
Corey  v.  White,  3  Barb.  (N.  Y.)  12. 

8.  Arnett  v.  Cloud,  2  Ga.  53;  Garth 
v.  Campbell,  10  Mo.  154;  Lintz  v. 
Thompson,  1  Head  (Tenn.)  456;  Hall 
v .  Taylor,  18  W.  Va.  544. 

4.  Allen  v.  Holden,  9  Mass.  133;  s. 
c,  6  Am.  Dec.  46;  Chester  v.  Plaistow, 
43  N.  H.  545;  Smith  v.  Alexander,  4 
Sneed  (Tenn.)  482.  Compare  Carpen- 
ter v.  Stilwell,  11  N.  Y.  61;  Sherman 
v.  Boyce,  15  Johns.  (N.  Y.)  443;  Simp- 
son v.  Mercer,  144  Mass.  413. 

An  officer  may  purchase  a  judgment 
and  take  an  assignment  of  it.  Allen  v. 
Holden,  9  Mass.  133;  s.  c,  6  Am.  Dec. 
46;  Dunn  v.  Snell,  15  Mass.  481;  Heilig 
v.  Lemby,  74  N.  Car.  98;  s.  c,  21  Am. 
Rep.  489;.  Cheever  v.  Mirrick,  2  N.  H. 
376;  Rhea  v.  Preston,  75  Va.  757. 
Compare  Bigelow  v.  Prevbst,  5  Hill 
(N.  Y.)  566. 

6.  Preslar  v.  Stallworth,  37  Ala.  405; 
Montgomery  v.  Vickery,  110  Ind.  211; 
Hammatt  v.  Wyman.  9  Mass.  138; 
Booth  v.  Bank,  74  N.  Y.  228;  Towe  v . 
Felton,  7  Jones  (N.  Car.)  216;  Hinton 
v.  Odenheimer,  4  Jones  Eq.  (N.  Car.) 
406;  Sager  v.  May,  15  R.  I.  528.  Corn- 
fare  Coffee  v.  Tevis,  17  Cal.  239; 
Wheeler's  Estate,  1  Md.  Ch.  80;  Brown 
v .  White,  c  Dutch.  (N.  J.)  516;  Durand 
v.  Trusdell,  44  N.  J.  L.  597;  Huckaby  v. 
Sasser,  69  Ga.  603;  Campbell  v.  Pope, 
96  Mo.  468. 

6.  If  the  property  taken  is  not  suffi- 
cient to  satisfy  the  judgment,  the  cred- 
itor may  proceed  to  collect  the  part  re- 
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ates  as  a  suspension  of  the  judgment,1  but  not  as  a  satisfaction 


maining  unpaid.  Barret  v.  Thompson, 
5  Ind.  457;  French  v.  Snyder,  30  111. 
343;  Curtis  v.  Root,  28  111.  367;  Tren- 
ary  v.  Cheever,  48  111.  28;  Ambrose  v. 
Weed,  11  111.  488;  Banta  v.  McClennan, 
1  McCarter  (N.  J.)  120;  Mickles  v. 
Haskin,  11  Wend.  (N.Y.)  125;  Voorhees 
v.  Gros,  3  How.  Pr.  (N.  Y.)  262;  Hoard 
v.  Wilcox,  47  Pa.  St.  51;  Qandle  v. 
Dare,  7  Ark.  46;  Newsom  v.  McLen- 
don,  6  Ga.  392;  Mody  v.  Harper,  28 
Miss.  615;  Brown  v.  Kidd,  34  Miss. 
291. 

The  judgment  creditor  is  not  es- 
topped by  the  return  of  the  sheriff 
alleging  the  sufficiency  of  the  property 
seized  to  satisfy  the  judgment.  Cravens 
v.  Wilson,  35  Tex.  52.  Comfare 
Campbell  v.  Pope,  Hempst.  271. 

If  sufficient  property  is  taken,  but 
through  neglect  of  the  officer  it  is  lost,  it 
will  amount  to  a  satisfaction  of  the  judg- 
ment. Ladd  v.  Blunt.  4  Mass.  402; 
Pickens  v.  Marlow,  2  S.  &  M.  (Miss.) 
428.  See  title  Executions,  vol.  7,  p. 
«57- 

L  Whiting  v.  Beebe,  7  Eng.  (Ark.) 
421;  Allen  t'.  Johnson,  4  J.J.  Marsh. 
(Ky.)  235;  Morrow  v.  Hart,  1  A.  K. 
Marsh.  (Ky.)  291 ;  Bingampn  v.  Hyatt, 
Sra.  &  M.  Ch.  (Miss.)  437;  Ferriday  v. 
Sclcer,  1  Freem  Ch.  (Miss.)  258; 
Hoyt  v.  Hudson,  12  Johns.  (N.  Y.)  207; 
People  v.  Hopson,  1  Den.  (N.  Y.)  421. 
See  title  Executions,  vol.  7,  p.  157. 

The  plaintiff  can  take  no  other  step 
to  enforce  his  judgment  until  the  levy 
is  exhausted.  First  Nat.  Bank  v. 
Rogers,  13  Minn.  407;  s.  c,  15  Minn. 
381;  Green  v.  Burke,  23  Wend.  (N.  Y.) 
501;  Mcintosh  v.  Chew,  1  Blackf.  (Ind.) 
289;  Maxwell  v.  Stewart,  22  Wall.  (U. 
S-)  77- 

He  cannot  change  the  levy  without 
defendant's  consent.  Smith  v.  Hughes, 
24  III.  270.  See  also  Trigg  v.  Harris, 
49  Mo.  176. 

A  release  of  the  lew  by  order  of  the 
court  remits  the  creditor  to  his  rights 
upon  the  judgment.  Mulford  v.  Estu- 
dillo,  32  Cal.  131.  As  does  a  restoration 
of  the  property  upon  request  of  the  de- 
fendant, so  far  as  the  latter  is  concerned. . 
Morrow  v.  Hart,  1  A.  K.  Marsh.  (Ky.) 
291;  Wade  v.  Watt,  41  Miss.  248;  Morton 
f.  Walker, 7  How.  (Miss.)  554;  Ferriday 
f-Selcer.i  Freem. Ch.(Miss.)  2158;  Sass- 
cer  t>.  Walker,  5  Gill  &  J.  (Md.)  102; 
Warrensburg  v.  Simpson,  22  Mo.  App. 
695;  Blackburn  v.  Jackson,  26  Mo.  308; 


Thomas  v.  Cleveland,  33  Mo.  126; 
Smith  v.  Hughes,  24  111.  270;  Holbrook 
v.  Champlin,  Hoffm.  Ch.  (N.  Y.)  148; 
Ostrander  v.  Walters,  2  Hill  (N.  Y.) 
329;  Voorhees  v.  Gros,  3  How.  Pr.  (N. 
Y.)  262;  Binford  v.  Alston,  4  Dev.  L. 
(N.  Car.)  351;  In  re  King,  2  Dev.  L. 
(N.  Car.)  341;  Churchill  v.  Warren,  2' 
N.  H.  298;  s.  c,  9  Am.  Dec.  73;  Wright 
v.  Young,  6  Oreg.  87;  Cummin's  Ap- 
peal. 9  W.  &  S.  (Pa.)  73;  Stone  v. 
Tucker,  2  Bail.  (S.  Car.)  495;  Cornelius 
v.  Burford.  28  Tex.  202;  Williams  v. 
Bowdon,  1  Swan  (Tenn.)  282;  Cams  v. 
Pickett,  2  Sneed  (Tenn.)  655;  Charlton 
v.  Lay,  5  Humph.  (Tenn.)  496;  United 
States  v.  Dashiel,  3  Wall.  (U.  S.)  148. 
See  also  title  Executions,  vol.  7,  p. 
'57- 

But  the  release  of  a  levy  does  not  re- 
vive a  judgment  as-  against  a  surety. 
Mulford  v.  Estudillo,  23  Cal.  94;  How- 
erton  v.  Sprague,64  N.  Car.  451;  Hyde 
v.  Rogers,  59  Wis.  154. 

As  against  third  persons  a  levy  oft 
personalty  is  a  satisfaction  of  the  judg- 
ment fro  tanto.  Hunt  v.  Breading,  12 
S.  &  R.  (Pa.)  37;  s.  c,  14  Am.  Dec.  665; 
Lyon  v.  Hampton,  20  Pa.  St.  46. 

A  levy  upon  sufficient  personalty  is 
frequently  spoken  of  as  a  satisfaction  of 
the  judgment.  People  v.  Chisholm,  8 
Cal.  29;  Barber  v.  Reynolds,  44  Cal. 
520;  Car  v.  Weld,  19  N.'  J.  Eq.  319; 
s.  c,  15  Am.  Dec.  386;  Hoyt  v.  Hudson, 
12  Johns.  (N.  Y.)  207;  Troup  v.  Wood, 
4  Johns.  Ch.  (N.  Y.)  228;  Shepard  v. 
Rowe,  14  Wend.  (N.  Y.)  260;  Martin 
v.  Carter,  27  111.  294;  Smith  v.  Hughes, 
24  111.  270;  Franc  v.  Brasket,  44  Ind. 
92;  Burr  v. -Mendenhall,  80  Ind.  49; 
Blair  v.  Caldwell,  3  Mo.  353;  Trigg  v. 
Harris,  49  Mo.  176;  Case  v.  Adams,  3 
Ohio  223;  Hunt  v.  Breading,  12  S.  &  R. 
(Pa.)  37;  s.  c,  14  Am.  Dec.  665;  Hogs- 
head v .  Caruth,  5  Yerg.  (Tenn.)  227; 
Pigg  7'.  Sparrow,  3  Hay  w.  (Tenn.)  144; 
Campbell  v.  Pope,  Hempst.  (U.  S.)  271. 
Other  cases  hold  that  a  levy  upon 
sufficient  personal  property  is  a  satis- 
faction of  the  judgment  where  the 
property  is  taken  from  the  debtor's  pos- 
session. Walker  v.  Bradley,  2  Ark. 
578;  Collier  v.  Bank,  2  Dev.  Eq.  (N. 
Car.)  525;  Shepard  v.  Rowe,  14  Wend. 
(N.  Y.)'26o:  Cravens  v.  Wilson,  48 
Tex.  324;  Cornelius  v.  Burford,  28  Tex. 
202.  See  also  Campbell  v.  Carey,  5 
Harr.  (Del.)  427.  But  the  weight  of 
authority  sustains  the  principle  an- 
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of  it.1  Neither  does  the  mere  levy  of  an  execution  on  real  prop- 
erty satisfy  the  judgment.*  A  sale  of  real  or  personal  property 
under  execution  which  has  not  been  set  aside  is  a  satisfaction  of 
the  judgment  to  the  extent  of  the  net  amount  realized  by  the  sale.3 


nounced  in  the  text.  See  following 
note. 

Where  the  levy  is  defeated  by  prior 
liens,  there  is  no  satisfaction  of  the 
judgment.  Newsom  v.  McLendon,  6 
Ga.  392;  Hanness  v.  Bonnell,  23  N.J. 
L.  159;  People  v.  Hopson,  1  Den.  (N. 
Y.)  'i;74;  Peay  v.  Fleming,  2  Hill  Ch. 
(S.  Car.)  97;  Cornelius  v.  Burford,  28 
Tex.  202.  See  also  Horn  v.  Ross,  20 
Ga.  210. 

A  levy  on  sufficient  personal  property 
produces  no  satisfaction  when  the 
debtor  regains  the  property  by  fraud  or 
it  is  taken  from  the  sheriff's  possession 
through  his  connivance.  Webb  v. 
Bumpass,  9  Port. -(Ala.)  201;  s.  c,  33 
Am.  Dec.  310;  Trenary  v.  Cheever,  48 
111.  28;  Hanness  v.  Bonnell,  23  N.  J.  L. 
159;  Wood  v.  Torrey,6  Wend.  (N.  Y.) 
562;  Mickles  v.  Haskin,  11  Wend.  (N. 
Y.)  125;  In  re  King,  2  Dev.  L.  (N. 
Car.)  341;  Cornelius  v.  Burford,  28 
Tex.  202.  Or  where  the  property  is 
left  in  his  possession  and  he  converts  it 
to  his  own  use.  Cooley  v.  Harper,  4 
Ind.  454. 

Where  personal  property  levied  on  is 
removed  from  plaintiff's  possession  by 
legal  process  without  his  act,  the  judg- 
ment is  not  satisfied.  Banks  v.  Evans, 
10  Sm.  &  M.  (Miss.)  35;  s.  c,  48  Am. 


Dec.  734;  Alexander*.  Polk,  39  Miss. 
34V 


737.    In  re  King,  2  Dev.  L.  (N.  Car.; 


A  levy  is  not  a  satisfaction  of  a  judg- 
ment, if  the  sheriff  is  prevented  from 
selling  by  an  interpleader  suit.  Bean 
v.  Seyfert,  12  Phila.  (Pa.)  224;  Rice  v. 
Groff  58  Pa.  St.  116. 

1.  Overby  v.  Hart,  68  Ga.  493;  Oli- 
ver v.  State,  64  Ga.  480;  Chisholm  v. 
Chittenden,  45  Ga.  213;  Williams  v. 
Gartrell,  4  G.  Greene  (Iowa)  287;  Tre- 
nary v.  Chaever,  48  111.  28;  Curtis  v. 
Root,  28  III.  367;  French  v.  Snyder,  30 
111.  343;  McGinnis  v.  Lillard,  4  Bibb 
(Ky.)  490;  First  Nat.  Bank  v.  Rogers, 
15  Minn.  381;  Bennett  v.  McGrade,  15 
Minn.  132;  Wade  v.  Watt,  41  Miss.  248; 
Alexander  v.  Polk,  39  Miss.  737;  Brown 
v .  Kidd,  34  Miss.  291 ;  Green  v.  Burke, 
23  Wend.  (N.  Y.)  490;  Taylor*.  Ran- 
ney,  4  Hill  (N.  Y.)  621;  Voorhees  v. 
Gros,  3  How.  Pr.  (N.  Y.)  262;  Denvrey 
v.  Fox,  22  Barb.  (N.  Y.)  522;  Folsom*. 
Chesley,  2  N.  H.  432;  Banta*.  M'Clen- 


nan,  14  N.  J.  Eq.  12c;  Carr  v.  Weld,  19 
N.  J.  Eq.  319;  Hanness  v.  Bonnell,  23 
N.  J.  L.  159;  In  re  King,  2  Dev.  L. 
(N.  Car.)  341;  McElwee  v.  Jeffries,  7 
S.  Car.  228;  May-son  v.  Irbv,  1  Rich.  L. 
(S.  Car.)  435;  Peay  v.  Fleming,  2  Hill 
Ch.  (S.  Car.)  97;  Charlton  v.  Lay,  5 
Humph.  (Tenn.)  496;  United  Statts  v. 
Dashiel,  3  Wall.  (U.  S.)  688. 

2.  Deloach  v.  My  rick,  6  Ga.  410; 
Ladd  v.  Blunt,  4  Mass.  402;  Spafford  v. 
Beach,  2  Doug.  (Mich.)  150;  Shepard  v. 
Rowe,  14  Wend.  (N.  Y.)  260;  Beazley 
v.  Prentiss,  13  S.  &  M.  (Miss.)  97, 
Reynolds  v.  Rogers,  5  Ohio  169;  Pat- 
terson v.  Swan,  9  S.  &  R.  (Pa.)  16. 
But  see  Trapnall  v.  Richardson,  13 
Ark.  543;  M'Cabe  v.  Goodwine,  65  Ind. 
288. 

In  Missouri,  one  who  has  failed  to 
attach  enough  of  the  estate  of  a  married 
woman  to  satisfy  his  judgment  cannot 
bring  another  action  to  charge  more. 
Laine  z\  Francis,  15  Mo.  App.  107. 

3.  Halcombe  v.  Loudermilk,  3  Jones 
(N.  Car.)  491.  Where,  on  account  of 
void  process,  the  plaintiff  is  compelled 
to  restore  to  the  debtor  the  property 
taken  or  its  proceeds,  he  may  have  the 
satisfaction  of  the  judgment  set  aside 
and  a  new  execution.  Smith  v.  Reed, 
52  Cal.  345;  Stozel  v.  Cady,  4  Day 
(Conn.)  225;  Gooch  v.  Atkins,  14  Mass. 
379;  Arnold  v.  Fuller,  1  Ohio  466; 
Townsend  v.  Smith,  20  Tex.  465.  See 
also  Farmer  v.  Sassen,  63  Iowa  1 10. 

If  the  proceedings  are  entirely  regu- 
lar, but  the  defendant  has  no  interest  in 
the  property  sold  and  the  plaintiff  be- 
comes the  purchaser,  a  satisfaction  of 
the  judgment  is  produced  which,  it  is 
said,  may  be  vacated.  Cross,  v.  Zane, 
47  Cal.  602;  Scherr  z>.  Himmelman,  53 
Cal.  312;  Ritter  v.  Henshaw,  7  Iowa  98; 
Adams  v.  Smith,  5  Cow.  (N.  Y.)  280; 
Tudor  v.  Tavlor,  26  Vt.  444.  Compare 
Salmond  v.  Price,  13  Ohio  383;  Hollis- 
ter  v.  Dillon,  4  Ohio  St.  205;  Halcombe 
v.  Loudermilk,  3  Jones  L.  (N.  Car.) 
491;  Freeman  v.  Caldwell,  to  Watts 
(Pa.)  10;  Smith  v.  Painter,  5-S.  &  R. 
(Pa.)  225;  Lansing  v.  Quackenbush,  5 
Cow.  (N.  Y.)  38.  The  sale  will  not  be 
set  aside  when  the  judgment  debtor  has 
any  interest  whatever  in  the  property. 
Holtzinger  v.  Edwards,  51  Iowa  383. 

At  all  events,  relief  from  the  satisfac- 
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A  return  of  "  lands  delivered "  under  an  elegit  satisfies  the 
judgment.1 

At  common  law,  the  taking  of  the  person  of  the  debtor  under 
execution  suspended  the  judgment,9  except  that  where  there  were 
joint  judgment  debtors  the  taking  of  one  did  not  prevent  the 
subsequent  taking  of  others.8  The  discharge  by  plaintiff's  con- 
sent of  a  debtor  taken  under  execution  satisfied  the  judgment.4 
A  release  of  one  of  joint  judgment  debtors  discharged  all.6 

A  sale  of  property  under  a  judgment  which  has  been  satisfied 
is  void.6 


tion  of  a  judgment  occasioned  by  the 
plaintiff's  purchase  at  a  sale  under  exe- 
cution of  property  in  which  the  debtor 
had  no  interest  may  be  had  in  equity. 
Warner  v.  Helm,  i  Gilm.  (111.)  220; 
Muir  v.  Craig,  3  Blackf.  (Ind.)  293; 
Price  v.  Boyd,  1  Dana  (Ky.)  436;  Henry 
v.  Keys,  5  Sneed  (Tenn.)  489. 

Where  the  proceeds  of  a  sale  are  ap- 
plied to  satisfy  junior  executions  with 
the  debtor's  consent,  the  judgment  is 
not  satisfied  as  to  him.  Barber  v.  Rey- 
nolds, 44  Cal.  520. 

The  doctrine  that  the  misapplication 
of  money  made  under  an  execution  by 
a  sheriff  is  a  satisfaction  of  the  judg- 
ment entitled  thereto  does  not  apply 
where  all  the  executions  have  not  been 
levied  on  the  property  sold.  Banks  v. 
Evans,  10  Sm.  &  M.(Miss.)  35;  s.  c,  48 
Am.  Dec.  734. 

Where  the  levy  Was  60  defective  that 
no  title  to  the  property  has  passed,  or 
where  no  return  of  the  levy  has  been 
made,  or  it  has  been  abandoned  without 
fault  of  the  judgment  creditor,  or  the 
appraisement  was  defective,  there  judg- 
ment is  not  satisfied.  Tate  v.  Ander- 
son, 9  Mass.  92;  Williams  v.  A^nory, 
14  Mass.  19;  Lawrence  v.  Pond,  17 
Mass.  433;  Wade  v.  Watt,  41  Miss.  248; 
Greene  v.  Burke,  23  Wend.  (N.  Y.) 
4S9;  McElwee  v.  Jeffries,  7  S.  Car.  228. 

1.  Hinesly  v.  Hunn,  5  Harr.  (Del.) 
236;  Thomas  v.  Platts,  43  N.  H.629; 
Pratt  v.  Jones,  22  Vt.  341. 

J.  Bank  v.  Beale,  7  Bosw.  (N.  Y.) 
611;  Fassett  v.  Tallmadge,  15  Abb.  Pr. 
(N.  Y.)  205.  But  it  is  not  discharged. 
Warrensburg  v.  Simpson,  22  Mo.  App. 

695- 

8.  Penn  v.  Remsen,  24  How.  Pr.  (N. 
Y.)  503.  But  no  action  can  be  main- 
tained on  the  judgment  against  the  oth- 
ers. Kaaeon  v.  People,  44  Barb.  (N.  Y.) 
347;  Chapman  v.  Hatt,  11  Wend.  (N. 
Y.)  41.  More  recently  it  was  held  that 
a  judgment  against  two  debtors  jointly 
is  not  discharged  by  the  commitment 


and  subsequent  release  from  arrest  of 
one  of  the  debtors,  but  remains  in  full 
force  against  both.  Raymond  v.  Butter- 
worth,  139  Mass.  471. 

4.  State  v.  Richardson,  18  Ala.  109; 
King  v.  Goodwin,  16  Mass.  63.  The 
debtor  could  not  be  retaken  by  virtue 
of  any  agreement  made  at  the  time  of 
his  discharge,  not  amounting  to  fraud. 
Coburn  v.  Palmer,  10  Cush.  (Mass.) 
273;  Blackburn  v.  Stupart.  2  East  243. 
By  statute  the  debtor  might  be  retaken 
if  he  had  escaped  from  prison.  Free- 
man on  Judg.  (3rd.  ed.),  $  476;  Coburn 
v.  Palmer,  10  Cush.  (Mass.)  273. 

A  discharge  of  a  defendant  from  cus- 
tody under  an  act  for  the  benefit  of  in- 
solvent debtors  does  not  satisfy  the 
judgment.  Strode  v.  Broadwell,  36  111. 
419;  Owen  v.  Glover,  2  Cranch  (U.  S.) 
578.  Nor  does  a  discharge  for  plaintiff's 
failure  to  pay  prison  fees.  Prentiss  v. 
Hinton,  6  Blackf.  (Ind.)  35;  Hidden  v. 
Saunders,  2  R.  I.  391 ;  Stover  v.  Dunn, 
3  Strobh.  (S.  Car.)  448. 

The  release  of  a  debtor  imprisoned  for 
a  fine  is  not  a  discharge  thereof.  State 
v.  Richardson,  18  Ala.  109.  Nor  is  a 
discharge  under  a  void  recognizance  a 
satisfaction  of  the  judgment.  Brown  v. 
Kendall,  8  Allen  (Mass.)  209. 

5.  Lovejoy  v.  Murray, 3  Wall.  (U.S.) 
1;  Whiting  v.  Beebe,  7"  Eng.  (Ark.)  421. 
So  of  the  discharge  of  a  defendant  in 
one  of  several  actions  prosecuted  against 
different  persons  for  the  same  trespass. 
Kasson  v.  People,  44  Barb.  (N.  Y.)  347. 

By  statute  in  some  States  a  joint  judg- 
ment debtor  may  make  a  separate  com- 
position with  his  creditor  to  release 
himself  only  and  not  other  debtors. 
Marx  v.  Jones,  36  Hun  (N.  Y.)  290. 

6.  Even  though  the  satisfaction  does 
not  appear  of  record  and  the  purchaser 
has  no  knowledge  of  it.  State  v.  Sal- 
vers, 19  Ind.  432;  Laval  v.  Rowley,  17 
Ind.  36;  Craft  v.  Merrill,  14  N.  Y.456; 
Swan  v.  Saddlemire,  8  Wend.  (N.  Y.) 
676;  Wood  v.  Colvin,  2  Hill  (N.  Y.) 
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An  entry  of  the  satisfaction  of  judgment  which  has  been 
fraudulently  obtained  may  be  set  aside  upon  the  application  of 
the  party  injured.1 

XVII.  Revival  or  Judgments — (See  also  Scire  Facias). — When 
the  time  within  which  an  execution  may  issue  has  expired,  or 
where,  by  the  death  of  the  judgment  debtor,  the  right  to  levy  an 
execution  upon  his  property  has  been  suspended,  the  judgment 
and  right  to  execution  may  be  revived  by  scire  facias?-  Accord- 
ing to  some  authorities,  land  held  by  terre  tenants  cannot  be 


566;  Carpenter  v.  Stilwell,  1 1  N.  Y.  61 ; 
Hammatt  v.  Wyman,  9  Mass.  138. 
Compare  Doe  v.  Ingersoll,  11  S.  &  M. 
(Miss.)  249;  Banks  v.  Evans,  10  S.  & 
M.  tMiss.)  35. 

1.  Armstrong  v.  Harper,  65  Ala.  523; 
Ackerman  v.  Ackerman,  44  N.  J.  L. 
173;  Russell  v.  Nelson,  99  N.  Y.  119; 
State  v.  Young,  32  Kan.  292;  Bogle  v. 
Bloom,  36  Kan.  512.  But  see  Maclary 
v.  Reznor,  3  Del.  Ch.  445.  It  was  held 
in  Kansas  that  the  district  courts  have 
the  power  to  grant  relief  by  summary 
application,  upon  a  motion  to  set  aside 
an  entry  of  satisfaction  of  a  judgment 
where  such  satisfaction  has  been  fraudu- 
lently obtained;  but  if  the  evidence  is' 
conflicting  upon  the  material  questions 
of  fact  arising  upon  the  motion,  the 
party  seeking  relief  should  be  left  to  an 
action,  rather  than  have  the  court  de- 
termine the  questions  upon  ex  parte  affi- 
davits. Chapman  v.  Blakeman,  31  Kan. 
684.  See  also  Yeates  v.  Mead,  05  Miss. 
89. 

Under  the  Tennessee  statute,  which 
authorizes  the  setting  aside  of  the  satis- 
faction of  a  judgment  by  scire  facias 
upon  the  ground  of  the  want  of  title  of 
the  judgment  debtor  to  the  property  at 
the  date  of  the  execution  sale,  if  the 
scire  facias  be  good  in  form  and  sub- 
stance, and  the  defendant  makes  no  de- 
fence thereto,  the  plaintifi  will  be  en- 
titled to  final  judgment,  setting  aside 
the  satisfaction  of  and  reviving  the 
judgment.  Hayes  f.  Cartwright,6  Lea 
(Tenn.)  139.  See  further  Hav  v.  Wash- 
ington etc.  R.,  4  Hughes  (U.  S.)  327. 

Where  the  judgment  creditor  wrong- 
fully applied  funds  realized  from  collat- 
eral security  to  the  payment  of  his  judg- 
ment, the  entry  of  satisfaction  was 
stricken  off  and  the  defendant  admitted 
to  a  defence.  Guthrie  v.  Reid,  107  Pa. 
St.  251. 

Courts  cannot  compel  the  satisfaction 
of  a  judgment  regular  on  its  face  when 
the  facts   are   controverted  without 
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awarding  an  issue.  McCutcheon  v. 
Allen,  96  Pa.  St.  319. 

2.  Freeman  on  Judg.  (3rd.  ed.),  §  443; 
Fowler  v.  Thurmond,  13  Ark.  259; 
State  Bank  v.  Terry,  13  Ark.  389;  Shel- 
ley v .  Graves,  29  Ala.  385;  Walker  v. 
Wells,  17  Ga.  547;  Osgood  v.  Thurston, 
23  Pick.  (Mass.)  no;  Vallance  v.  Saw- 
yer, 4  Greenl.  (Me.)  62;  Wilson  v. 
Tierman,  3  Mo.  757;  Mitchell  v.  Chest- 
nut, 31  Md.  521;  Tindall  v.  Carson,  1 
Har.  (N.  J.)  94;  Carlton  v.  Young,  1 
Aik.  (Vt.)  332;  Grimke  v.  Mayrant,  2 
Brev.  (S.  Car.)  202;  De  Witt  v.  Jones, 
17  Tex.  620;  Masterson  v.  Cundiff,  58 
Tex.  472;  Handley  v.  Fitzhugh,  3  A.  K. 
Marsh.  (Ky.)  562;  Coombs  v.  Jordan,  3 
Bland  (Md.)  284;  s.  c,  22  Am.  Dec. 
236.  See  also  Elliott  v.  Knott,  14  Md. 
121;  s.  c,  74  Am.  Dec.  519;  Dibble  v. 
Taylor,  2  Spear  (S.  Car.)  308;  s.  c, 
42  Am.  Dec.  368. 

At  common  law  if  execution  was  not 
issued  within  a  year  and  a  day  it  was 
necessary  to'  revive  the  judgment  by 
scire  facias.  Elliott  v.  Mayfield,  3  Ala. 
223;  Thompson  v.  Dougherty,  3  J.  J. 
Marsh.  (Ky.)  564;  Manufacturers  Bank 
v.  Frederickson,  2  Miles  (Pa.)  70; 
Clegg  v.  Varnell,  18  Tex.  294.  See  also 
Phillips  v.  Lesser,  32  Tex.  741;  Vander- 
heydenv.  Gardenier,9  Johns.  (N.  Y.)79. 

If  execution  had  issued  within  proper 
time  the  writ  would  not  lie.  Locke 
v.  Brady,  30  Miss.  21;  Harmon  v.  Ded- 
rick,  3  Barb.  (N.  Y.)  192;  Shaw  v. 
Richards,  2  Miles  (Pa.)  103.  Compare 
Lambson  v.  Moffett,  61  Md.  426. 

A  judgment  against  the  successor  of 
an  extinct  municipal  corporation  has 
been  revived  by  a  mere  suggestion  of 
record  without  a  scire  facias.  Dever- 
eaux  v.  Brownsville,  29  Fed.  Rep.  743. 

For  preventing  dormancy  of  judg- 
ment by  execution  etc.,  see  Powell  v. 
Perry,  63  Ga.  417. 

Parties  Defendant. — If  one  of  several 
joint  defendants  in  a  judgment  dies,  the 
scire  facias  should  issue  against  the 
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levied  upon  until  they  have  been 
by  scire  facias.1 

survivors  and  the  executor  or  adminis- 
trator of  the  decedent,  or  his  heirs  and 
terretenants  in  a  real  action  or  eject- 
ment. Bolinger  v.  Fowler,  14  Ark.  27; 
Greer  v.  State  Bank,  10  Ark.  456;  Huey 
v.  Redden,  3  Dana  (Ky.)  488;  Calloway 
v.  Ewbank,  4  J.  J.  Marsh.  (Ky.)  280; 
Holder  v.  Commonwealth,  3  A.  K. 
Marsh.  (Ky.)  407;  Murray  v.  Baker,  5 
B.  Mon.(Ky.)  vj2\  Gray  v.  McDowell,  5 
T.  B.  Mon.  (Ky.)  501;  McAfee  v.  Pat- 
terson, 2  Sm.  &  M.  (Miss.)  172;  Zanes- 
ville  etc.  Co.  v.  Granger,  7  Ohio  165; 
Dowling  v.  McGregor,  91  Pa.  St.  410. 
Compare  Vredenburgh  v.  Snyder,  6 
Iowa  39;  Finn  v.  Crabtree,  12  Ark.  597; 
Hanson  v.  Jacks,  22  Ala.  549;  Howe  v. 
Gibert,  2  Bail.  (S.  Car.)  306;  Dibble  v. 
Taylor,  2  Spear  (S.  Car.)  308;  s.  c,  42 
Am.  Dec.  368;  Hamlin  v.  Atkinson,  6 
Rand.  (Va.)  574;  Swan  v.  Hazen,  6 
Humph.  (Tenn.)  46. 

Persons  who  claim  title  to  real  prop- 
erty by  title  paramount  to  the  lien  of 
the  judgment  should  not  be  made 
parties.  Polk  v.  Pendleton,  31  Md.  118; 
Morton  v.  Croghan,  20  Johns.  (N.  Y.) 
106;  Lusk  v.  Davidson,  3  Penr.  &  W. 
(Pa.)  229. 

Personal  Representatives. — A  judg- 
ment may  ordinarily  be  revived  by  or 
against  an  executor  or  administrator. 
Baker  v.  Ingersoll,  37  Ala.  503;  Powell 
v.  Macon,  40  Ark.  541 ;  Knapp  v.  Knapp, 
134  Mass.  353;  Laidley  v.  Kline,  23 
Vv.  Va.  565;  Halsey  v.  Van  Vliet,  27 
Kan.  474:  Shepherd  v.  Ryan,  53  Ga. 
563;  Ireland  v.  Litchfield,  22  How.  Pr. 
(V  Y.)  178.  See  also  Sharp  v.  Herrin, 
32  Ala.  502;  Commercial  Bank  v.  Ken- 
dall, 13  Sm.  &  M.  (Miss.)  278;  Gwin  v. 
Latimer,  4  Yerg.  (Tenn.)  22;  Howard 
v.  Randall,  58  Vt.  567. 

Heir*. — A  judgment  may  be  revived 
against  the  heirs  of  the  judgment  debtor 
to  compel  its  satisfaction  from  the  lands 
descended  to  them.  Ogden  v.  Smith, 
14  Ala.  428;  Burbridge  v.  China,  34  La. 
An.  681 ;  Commercial  Bank  v.  Kendall, 
13  Sm.  &  M.  (Miss.)  278;  Wood  v. 
Harrison,  1  Dev.  &  Bat'.  (N.  Car.)  3<;6; 
Campbell  v.  Rawdon,  19  Barb.  (N.  Y.) 
495;  Lusk  v.  Davidson,  3  Penr.  &  W. 
(Pa.)  229.  Compare  Powell  v.  Macori, 
40  Ark.  541.  But  it  has  been  held  that 
the  cause  of  action  must  be  proved 
against  heirs  de  novo.  Cox  v.  Reed,  27 
111.  434;  Colwell  v.  Rockwell,  100  Pa. 
St.  133- 


made  parties  to  the  judgment 


Heirs  and  Personal  Representatives. 

— It  has  been  held  that  the  writ  will  not 
lie  against  the  heirs  at  law  and  the  per- 
sonal representative  jointly.  Strong  v. 
Lee,'  44  How.  Pr.  (N.  Y.)  61;  Barnes  v. 
McLemore,  12  Sm.  &  M.  (Miss.)  316 ; 
Welborn  v.  Jolly,  4  Blackf.  (Ind.)  279; 
Walden  v.  Craig,  14  Pet.  (U.  S.)  147. 
Compare  Bank  v.  Powell,  3  Fla.  175;  8. 
c,  52  Am.  Dec.  367. 

But  where  the  judgment  affects  the 
title  to  land,  the  personal  representative, 
heirs  and  terretenants  are  all  made 
parties.  Reynolds  v.  Henderson,  2 
Gilm.  (111.)  110:  Graves  v.  Skeels,  6  Ind. 
107;  Calloway  v.  Ewbank,  4  J.  J.  Marsh. 
(Ky.)  286;  Mitchell  v.  Smith,  1  Litt. 
(Ky.)  243;  Roland  v.  Harbaugh,  5 
Watts  (Pa.)  365;  Dougherty  v.  Hurt,  6 
Humph.  (Tenn.)  430.  Compare  Lee  v. 
McClosky,  4t  How.  Pr.  (N.  Y.)  60. 

Practice. — For  matters  of  practice, 
form  and  requisites  of  writ,  service,  etc., 
see  title  Scire  Facias,  and  note  94 
Am.  Dec.  235. 

As  to  the  requirements  of  notice,  see 
Rose  v.  Thompson,  36  Ark.  254;  Gruble 
v .  Wood,  27  Kan.  535;  Lichty  t\  Hoch- 
stettler,  91  Pa.  St.  444;  Adams  v.  Roe, 
ti  Me.  89;  s.  c,  25  Am.  Dec.  266. 

As  to  the  time  within  which  proceed- 
ings to  revive  judgments  by  scire  facias 
must  be  brought,  see  Thomas  v. 
Towns,  66  Ga.  78;  Anzell  v.  Martin,  24 
Kan.  334;  Tefft  v.  Citizens'  Bank,  36 
Kan.  457;  Kirby  v.  Cash,  93  Pa.  St. 
505;  Hughes  v.  Torrence,  m  Pa.  St. 
on;  Laidley  v.  Kline,  23  W.  Va.  565; 
Shackelford  v.  Miller,  18  Ala.  675; 
Knapp  v.  Knapp,  134  Mass.  353. 

At  common  law  there  was  no  limita- 
tion of  the  time.  Coombs  v.  Jordan,  3 
Bland  (Md.)  284;  s.  c,  22  Am.  Dec. 
236. 

1.  Polk  v.  Pendleton,  31  Md.  118;  In 
re  -Fulton's  Estate,  51  Pa.  St.  212; 
Dengler  v.  Kiehner,  13  Pa.  St.  38;  8. 
c,  53  Am.  Dec.  441;  Fox  v.  Seal,  22 
Wall.  (U.  S.)  441. 

According  to  some  authorities,  terre- 
tenants  are  necessary  parties  although 
the  judgment  debtor  is  living.  Bowie 
v.  Neale,  41  Md.  124;  Doub  v.  Barnes, 
4 Gill  (Md.)  1;  Murphy  v.  Cord,  12  G. 
&J.  (Md.)  182;  Zerns  v.  Watson,  11 
Pa.  St.  260;  Chahoon  v.  Hollenbeck,  16 
S.  Si  R.  (Pa.)  425;  s.  c,  16  Am.  Dec. 
587.  Compare  Lunsford  v.  Turner,  5 
J.  J.  Marsh.   (Ky.)  104;    Morton  v. 
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The  scire  facias  must  issue  from  the  court  where  the  judgment 
was  entered  or  to  which  the  record  has  been  removed.1 

While  a  scire  facias  has  been  called  an  action  for  some  pur- 
poses,2 it  is  not  a  new  action,  but  a  continuance  of  the  old  one.? 
The  judgment  rendered  is  not  a  new  one  for  the  debt  and  dam- 
ages, but  an  order  that  execution  issue.* 


Croghan,  20  Johns.  (N.  Y.)  106.  See 
also  Von  Puhl  v.  Rucker,  6  Iowa  187; 
Williams  v.  Fowler,  3  T.  B.Mon.  (Ky.) 
316. 

1.  Barron  v.  Pagles,  6  Ala.  422; 
Funderburk  v.  Smith,  74  Ga.  515; 
Dickinson  v.  Allison,  10  Ga.  557; 
Handley  v.  Fitzhugh,  3  A.  K.  Marsh. 
(Ky.)  562;  Osgood  v.  Thurston,  23 
Pick.  (Mass.)  110;  State  v.  Brown,  41 
Me.  535;  Vallance  v.  Sawyer,  4  Greenl. 
(Me.)  62;  Martinez  v.  Vives'  Succ,  32 
La.  An.  305;  State  v.  Kinne,  39  N. 
H.  129;  Tindall  v.  Carson,  16  N.  J.  L. 
94;  Wilson  v.  Tierman,  3  Mo.  577; 
Dougherty's  Estate,  9  W.  &  S.  (Pa.) 
189;  s.  c,  42  Am.  Dec.  326;  Grimke  v. 
Mayrant,  2  Brev.  (S.  Car.)  202;  Gib- 
son v.  Davis,  22  Vt.  374.  Comfare 
Freeman  v.  Batchelder,  36  Vt.  292. 

In  Nebraska,  the  county  court  can 
revive  its  own  judgments.  Dennis  v. 
Omaha  Bank,  19  Neb.  675;  Hunter  v. 
Leahy,  18  Neb.  80. 

In  Oregon,  only  the  circuit  court  can 
revive  a  judgment  of  a  justice's  court 
to  make  it  a  lien  on  real  estate.  Glaze 
v.  Lewis,  12  Oreg.  347. 

2.  Ensworth  v.  Davenport,  9  Conn. 
390;  Kirkland  v.  Krebs,  34  Md.  93; 
Gedney  v.  Com.,  14  Gratt.  (Va.)  318; 
Bentley  v.  Sevier,  1  Hemp.  (U.  S.)  249; 
Howard  v.  Randall,  58  Vt.  564. 

S.  Blackwell  v.  State,  3  Ark.  320; 
Brown  v.  Harley,  2  Fla.  159;  Denegre 
v.  Hann,  13  Iowa  240;  Challenor  v. 
Niles,  78  111.  78;  Adams  v.  Roe,  11  Me. 
89;  s.  c,  25  Am.  Dec.  266;  Comstock 
v.  Holbrook,  16  Gray  (Mass.)  111; 
Gray  v.  Thrasher,  104  Mass.  373; 
Kirkland  v.  Krebs,  34  Md.  93;  Eldred 
v.  Hazlett,  38  Pa.  St.  16;  Irwin  v. 
Nixon's  Heirs,  11  Pa.  St.  419;  s.  c,  51 
Am.  Dec.  559;  Ingram  v,  Belk,  2 
Strobh.  (S.  Car.)  207;  Hopkins  v. 
Howard,  12  Tex.  7;  Carter  v.  Carriger 
3  Yerg.  (Tenn.)  411;  s.  c,  24  Am.  Dec. 
585;  Treasurer  v.  Foster,  7  Vt.  52; 
Lavell  v.  McCurdy,  77  Va.  763;  Fitz- 
hugh v.  Blake,  2  Cranch  (U.  S.)  37; 
Hatch  v.  Eustis,  1  Gall.  (U.  S.)  160. 
Comfare  Greenway  v.  Dare,  16  N.J. 
L.  305;  Connigal  v.  Smith,  6  Johns. 


(N.  Y.)  106;  Bibo  v.  Allen,  4  Heisk. 
(Tenn.)  31. 

Reversal  or  satisfaction  of  the  origi- 
nal judgment  has  a  like,  effect  on  the 
scire  facias.  Eldred  v.  Hazlett,  *S  Pa. 
St.  16. 

The  lien  of  a  judgment  against  two 
persons  may  be  continued  against  one 
of  them  by  an  amicable  scire  facias. 
Edward's  Appeal,  66  Pa.  St.  89.  But 
ordinarily  all  defendants  who  are  liv- 
ing must  be  made  parties.  Bolinger  v. 
Fowler,  14  Ark.  29;  Calhoun  v.  Adams, 
43  Ark.  238;  Bowie  v.  Neale,  41  Md. 
124;  McAfee  v.  Patterson,  2  Sm.  &  M. 
(Miss.)  593;  Funderburk  v.  Smith.  74 
Ga.  515;  Austin  v.  Reynolds,  13  Tex. 
544;  Carson  v.  Moore,  23  Tex.  450; 
Grenell  v.  Sharp,  4  Whart.  (Pa.)  344; 
See  also  Lewis  v.  Oliver,  1  Blackf. 
(Ind.)  412;  Clinton  Bank  v.  Hart,  19 
Ohio  372. 

Although  as  against  the  judgment 
debtor  and  his  heirs  or  personal  repre- 
sentatives, the  scire  facias  proceeding 
is  a  continuation  of  the  original  pro- 
ceedings in  which  the  judgment  was 
obtained;  yet  as  against  terretenants, 
who  are  entire  strangers,  a  scire  facias 
intended  to  subject  land  claimed  by 
them  to  the  payment  of  a  judgment 
against  another,  must  be  regarded  as 
so  far  a  new  proceeding  that  everything 
necessary  to  coexist  to  affect  their  rights 
must  appear  in  the  writ.  Bish  v.  Wil- 
liar,  59  Md.  382. 

Who  May  Revive. — An  attorney  who 
has  an  interest  in  a  judgment,  evidenced 
by  and  embraced  in  the  judgment  may 
sue  for  its  revival.  Martinez  v.  Vives' 
Succ,  32  La.  An.  305. 

If  a  fi-fa.  be  paid  off  by  one  of  the 
joint  defendants  therein,  and  transfer- 
red to  him,  he  is  entitled  to  have  it  re- 
vived on  becoming  dormant  in  the 
name  of  the  plaintiff  for  his  use.  Huck- 
aby  v.  Sasser,  69  Ga.  603. 

4.  Hanly  v.  Adams,  15  Ark.  232; 
Denegre  t'.  Hann,  13  Iowa  240;  Mur- 
ray v.  Baker,  5  B.  Mon.  (Ky.)  172; 
Locke  v.  Brady,  30  Miss.  21 ;  Woolston 
v.  Gale,  9  N.J.  L.  32;  Tindall  v.  Car- 
son, 16  N.J.  L.  94;  Bullock  v.  Ballew, 
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No  defence  can  be  presented  to  a  scire  facias  that  might  have 
been  taken  advantage  of  in  the  original  action  •}  nor  can  mere 
errors  or  irregularities  in  the  original  proceedings  be  presented 
in  defence  of  the  scire  facias?-   Any  defence  which  has  arisen 


9  Tex.  498;  Camp  v.  Gainer,  8  Tex. 
372;  Wbitworth  v.  Thompson,  8  Lea 
(Tenn,)  480;  Lavell  v.  McCurdy,  77 
Va.  763.  Compare  Huston  v.  Ditto, 
20  Md.  305;  Conyngham  v.  Walter,  95 
Pa.  St  85. 

But  where,  in  Massachusetts,  a  trial 
justice,  in  an  action  against  the  admin- 
istrator of  an  estate,  erroneously  ren- 
dered a  judgment  for  damages  and  costs 
against  the  estate,  and  the  execution 
issued  thereon  was  declared  illegal,  an 
order  of  the  superior  court,  upon  a  pe- 
tition for  a  writ  of  scire  facias  to  ob- 
tain a  new  execution  on  the  judgment, 
that  execution  should  issue  against  the 
estate  for  the  damages,  was  affirmed  by 
the  supreme  court  upon  the  plaintiff 
entering  a  remittitur  for  the  amount  of 
the  costs.    Look  v.  Luce,  140  Mass. 
461. 

Alimony. — The  writ  will  not  lie  to 
enforce  the  payment  of  temporary  ali- 
mony where  the  amount  due  cannot  be 
ascertained  from  the  record.  Chestnut 
v.  Chestnut,  77  111.  346.  But  it  will  lie 
for  alimony  where  the  amount  is  cer- 
tain. Morton  v.  Morton,  4  Cush. 
(Mass.)  518. 

1.  Calhoun  v.  Adams,  43  Ark.  238; 
Betancourt  v.  Eberlin,  71  Ala.  461; 
Duncan  v.  Hargrove,  22  Ala.  150; 
Bradford  v.  Bradford,  5  Conn.  127; 
Camp  v.  Baker,  40  Ga.  148;  Harrison 
v.  Hart,  21  111.  App.  348;  Vredenburgh 
v.  Snyder,  6  Iowa  39;  McCutchen  v. 
Askew,  34  La.  An.  340;  Folger  v. 
Slaughter,  33  La.  An.  341;  Bowen  v. 
Bonner,  45  Miss.  10;  Pollard  v.  Eckford, 
50  Miss.  631;  Smith  v.  Eaton,  36  Me. 
298;  s.  c,  58  Am.  Dec.  746;  Stephens 
v.  Howe,  127  Mass.  164;  Riley  v.  Mc- 
Cord,  24  Mo.  265;  Kemp  v.  Cook,  6 
Md.  305;  Moore  v.  Garrettson,  6  Md. 
444;  NcFarland  v.  Irwin,  8  Johns.  (N. 
V.)  77;  Fereber  v.  Doxey,  6  Ired.  (N. 
Car.)  448;  Dowling  v.  McGregor,  91 
Pa.  St.  410;  Barber  v.  Chandler,  17  Pa. 
St  48;  s.  c,  55  Am.  Dec.  533;  Koon  v. 
Ivey,8  Rich.  (S.  Car.)  L.  37;  Bell  v. 
Williams,  4  Sneed  (Tenn.)  190;  Love 
v .  Allison,  2  Tenn.  Ch.  1 1 1 ;  Dickson 
v.  Wilkinson,  3  How.  (U.  S.)  57;  May 
v.  State  Bank,  2  Rob.  (Va.)  56;  s.  c, 
40  Am.  Dec.  726.  See  also  Dunn  v. 
Brogden,  68  Ga.  63.     Compare  Gris- 


wold  v.  Stewart,  4  Cow.  (N.  Y.)  459. 

The  plea  of  coverture  to  a  scire  faci- 
as to  revive  and  continue  the  lien  of  a 
judgment,  entered  on  the  warrant  of  at- 
torney, in  the  bond  of  a  married  wo- 
man, is  not  a  denial  of  the  existence  of 
the  judgment  on  which  the  scire  facias 
issued,  nor  an  averment  of  the  satisfac- 
tion or  the  discharge  thereof;  it  is 
therefore  inappropriate  and  insufficient 
to  prevent  the  entry  of  judgment,  and 
it  is  not  error  for  the  court  to  strike  it 
off.  Coulyn  v.  Parker,  113  Pa.  St. 
29. 

Upon  a  scire  facias  to  revive  a  judg- 
ment which  was  served  on  the  defend- 
ant and  on  the  voluntary  assignee  for 
the  benefit  of  creditors  of  a  firm  of 
which  the  defendant  was  a  member  as 
terretenant,  the  latter,  being  a  mere 
volunteer,  cannot  defeat  a  judgment  of 
revival  by  averring  generally  in  an  affi- 
davit of  defence  that  the  real  estate  as- 
signed to  him  was  partnership  real  es- 
tate, and  as  such  not  subject  to  the 
lien  of  a  judgment  against  one  partner; 
and  further,  that  the  assigned  estate 
being  insufficient  to  pay  partnership 
creditors,  no  surplus  would  remain  for 
individual  creditors.  The  plaintiff  in 
such  case  is  entitled  to  a  judgment  of 
revival,  without  prejudice  to  the  subse- 
quent determination  of  the  respective 
rights  of  partnership  and  individual 
creditors.  Kepler  v.  Erie  etc.  Co.,  101 
Pa.  St.  602. 

It  is  no  defence  to  a  scire  facias  to 
revive  a  judgment  that  the  amount  of 
the  judgment  has  already  been  allowed, 
without  a  revivor,  in  a  suit  instituted  by 
the  personal  representative  for  the  pur- 
pose of  administering  the  estate,  as  an 
insolvent  estate,  and  ordered  to  be  paid 
its  fro  rata.  Mcintosh  v.  Paul,  6  Lea 
(Tenn.)  45.  See  also  Carter  v.  Cole- 
man, 12  Ired.  (N.  Car.)  274. 

In  Louisiana,  lack  of  jurisdiction  of 
the  person  is  no  defence  to  an  action  to 
revive  a  judgment  rendered  by  a  court 
having  jurisdiction  ratioue  material. 
Theriot  v.  Bayard,  37  La.  An.  689. 

A  judgment  against  a  township  may 
be  revived  by  scire  facias  although  it 
does  not  own  real  estate.  Conyngham 
v .  Walter,  95  Pa.  St  85. 

2.  Betancourt  v.  Eberlin,  71  Ala. 
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since  the  judgment  was  rendered  may  be  set  up  in  scire  facias 
proceedings  based  thereon.1 

The  remedy  by  scire  facias  has  been  abolished  in  some  States 
and  the  remedy  by  action  on  the  judgment  substituted.* 


461;  Anthony  v.  Humphries,  9  Ark. 
76;  Richardson  v.  Walcott,  10  Allen 
(Mass.)  439;  Langston  v.  Abney,  43 
Miss.  164;  Bank  v.  Dunn,  4  Black?. 
(Ind.)  513;  Ford  v.  Beckwith,  48  111. 
210.  See  also  Brown  v.  Neale,  3  Al- 
len (Mass.)  74. 

1.  Brown  v.  Morange,  108  Pa.  St. 
346;  Thompson  v.  Hurley,  19  Iowa 
331;  Downey  v.  Forrester,  35  Md. 
117.  Compare  Shaw  v.  Bovd,  12  Pa. 
St.  215. 

Nul  tiel  record  Is  a  good  plea  to  a 
writ  of  scire  facias.  Bergen  v.  Will- 
iams, 4  McLean  (U.  S.)  125;  Hager  v. 
Cochran,  66  Md.  263. 

If  the  original  judgment  has  been  re  - 
versed,  the  writ  will  not  lie.  Mills  v. 
Conner,  1  Blackf.  (Ind.)  7. 

A  terretenant  may  defend  by  show- 
ing that  the  judgment  was  never  a  lien 
on  his  land.  Colwell  v.  Easley,  83  Pa. 
St.  31. 

The  pendency  of  an  appeal  with  su- 
persedeas which  does  not  prevent  the 
failure  of  the  judgment  lien  is  no  de- 
fence to  a  scire  facias  to  revive  the 
judgment.  Merchants'  Mut.  Ins.  Co. 
v.  Hill,  17  Mo.  App.  590;  Farrelly  v. 
Cross,  10  Ark.  404. 

Where  the  judgment  debtor,  on  the 
order  to  show  cause,  made  affidavit 
that  the  judgment  was  paid  and  satis- 
fied, it  was  held  error  to  revive  it  with- 
out hearing  testimony.  Garrison  v. 
Aultman,  20  Neb.  311;  Cowan  v. 
Shields,  1  Overt.  (Tenn.)  64.  See  also 
Hartman  v.  Alden,  34  N.  J.  L.  518; 
Seymour  v.  Hubert,  83  Pa.  St.  346. 

Upon  the  trial  of  a  scire  facias  to 
revive  a  judgment,  it  is  competent  to 
show  by  parol  testimony  that  by  reason 


of  what  has  occurred  since  the  judg- 
ment was  entered,  the  plaintiff  is  not 
entitled,  according  to  the  terms  of  a 
verbal  agreement  between  the  parties, 
to  have  his  execution.  Bown  v.  Mor- 
ange, 108  Pa.  St.  69. 

A  judgment  absolutely  void  cannot 
be  revived.  Levy  v.  Calhoun,  34  La. 
An.  413;  In  re  Administrators'  Board, 
37  La.  An.  916;  McFadden  v.  Lock- 
hart,  7  Tex.  573;  Phelps  v.  Hawkins, 
6  Mo.  197.  See  also  Gray  v.  Stuart, 
33  Gratt.  (Va.)  351;  Jones  v.  Dilworth, 
63  Pa.  St.  447. 

Where  the  period  of  the  statute  of 
limitations  has  elapsed  from  the  date  of 
the  judgment,  and  no fi.fa.  was  issued, 
or,  if  issued,  no  levy  was  made,  and  no 
steps  taken  as  provided  by  law  to  revive 
the'  same,  proceeding  by  scire  facias  is 
barred  in  some  States.  Siebels  v. 
Hodges,  65  Ga.  245.  Compare  Betan- 
court  v.  Eberlin,  71  Ala.  461. 

In  a  scire  facias  against  heirs  and 
devisees  to  continue  the  lien  of  a 
judgment  entered  against  an  executor 
within  five  years  of  the  decedent's 
death,  the  defendants  may  contest  the 
debt,  not  the  lien.  Colwell  v.  Rockwell, 
100  Pa.  St.  133. 

Discharge  in  bankruptcy  is  a  proper 
defence  to  scire  facias  to  revive  a 
judgment,  and  if  not  set  up  the  defend- 
ant will  be  concluded  by  a  judgment  of 
revival.  Thomas  v.  Towns,  66  Ga. 
78;  Murphy  v.  Crawford,  114  Pa.  St. 
496. 

%.  Humiston  v.  Smith,  21  Cal.  129; 
Hughes  v.  Shreve,  3  Mete.  (Ky.)  547; 
Alden  v.  Clark,  11  How.  Pr.  (N.  Y.) 
209;  Thurston  v.  King,  1  Abb.  Pr.  (N. 
Y.)  126. 
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JUDICIAL  HOTICE — (See  Foreign  Laws;  Notice). 

1.  Definition,  151.  13.  Municipal  Ordinances,  168. 

2.  Generally,  151.  14.  Geographical  Pacts,  169. 

3.  Public  Functionaries,  Seals  and   15.  Historical  Facts,  174. 

Acts  of  State,  153.  16.  Selection  of  Officers,  179. 

4.  Public  Elections,  154.  17.  Official.  Signatures  and  Seals,  181. 

5.  Public  Statutes,  154.  18.  Judicial  Proceedings  and  Terms  of 

6.  Public  Treaties,  160.  Courts,  182. 

7.  Public  Institutions,  161.  19.  The  General  Course  of  Nature, 

8.  Constitutional  Law,  161.  195. 

9.  Law  of  Nations,  162.  30.  Facts  of  Uniform  Occurrence,  106. 

10.  Foreign  Laws,  Customs;  Laws  of  21.  Facts  Generally  Occurring  in  the 

Sister  States,  163.  Usual  Course  of  Life,  109. 

11.  General  and  Local  Customs,  165.  aa.  Cases  in  Which  Judicial  Notice 
la.  Private  and  Special  Statutes,  167.  Was  Refused,  200. 

1.  Definition. — Judicial  notice  is  the  exercise,  by  courts,  of 
knowledge  of  facts  of  uniform  natural  occurrence,  immemorial 
usage,  historical  sanction,  or  general  notoriety ;  and,  when 
admissible,  so  recognizing  and  acting  upon  them  without  aver- 
ment or  proof. 

2.  Generally. — Courts  will  usually  take  notice  of  whatever  ought 
to  be  generally  known  or  generally  ascertainable  within  the  limits 
of  their  jurisdiction.1  The  general  principle  upon  which  this 
class  of  facts  is  received,  without  averment  or  proof,  is  that  the 
court  knows ;  and  if  it  is  not  sufficiently  advised,  the  fact  may  be 
ascertained  by  special  enquiry  and  reference  to  any  authentic 
means  of  knowledge. 

The  judges  do  not  assume  any  private  or  technical  information 
of  the  matter,  but  they  simply  recognize  the  fact  as  being  already 
sufficiently  established.  When  such  fact  is  of  universal  applica- 
tion it  will  be  judicially  noticed,  generally ;  but  where  its  opera- 
tion is  absolute  within  certain  limitations,  it  will  only  be  recog- 
nized within  the  jurisdiction  to  which  the  same  extends.  Thus 
impressed  with  absolute  verity,  such  facts  may  be  embraced  in 
instructions  to  juries  without  infringing  upon  their  province  of 
determining  issues  of  fact.  While  the  rules  governing  the  exer- 
cise of  this  peculiar  power  by  the  courts  are  founded  in  well 
settled  principles  of  the  law,  the  subjects  requiring  such  deter- 
mination are  so  various  and  diverse  in  character,  it  would  seem, 
those  rules  cannot,  in  every  instance,  be  made  strictly  to  apply, 
and  the  decision  must  frequently  depend  upon  the  particular 
circumstances  in  such  cases.  The  admissibility  of  those 
classes   of  facts,  which   are  in  their  nature  official,  political, 

L  Brown  v.  Piper,  91  U.  S.  37;   1  subject  of  the  realm  may  fairly  be  pre- 

Greenleafs  Ev.  (14th  ed  ),  4  6.  sumed  to  be  acquainted  with  them;  and 

General  Principles  Upon  Which  Facts  partly,  that  the  matters  so  noticed  are 

Are  Judicially  Noticed. — The  principle  generally  quite  collateral  to  and  un- 

upon  which  certain  matters  are  judi-  connected  with  the  point  in  issue,  and 

dally  noticed,  without  any  proof  being  are  of  such  a  kind  that  there  is  no  risk 

required  in  respect  to  them,  appears  in  ■  dispensing  with  the  strict  formal 

to  be  partly,  that  they  are  of  such  proof,  whereas,  in  requiring  it  there 

general  and  public  notoriety  that  every  might  be  great  inconvenience  by  reason 
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historical,  geographical,  commercial,  judicial,  legislative,  scientific 
and  artistic,  can  be  accurately  determined ;  but,  in  addition  to  these, 
notice  will  be  taken  of  a  wide  range  of  matters  of  natural  occur- 
rence, and  of  those  arising  in  the  usual  course  of  life,  the  recog- 
nition of  which  depends  upon  the  completeness  of  their  certainty 
and  notoriety.  With  regard  to  such  facts  care  must  be.  taken 
that  the  requisite  notoriety  exists.  This  power  of  judicial  no- 
tice is  to  be  exercised  with  caution.  •  Every  reasonable  doubt  up- 
on the  subject  should  be  resolved  promptly  in  the  negative.1 

As  will  be  seen,  the  most  practical  view  of  these  questions  will 
be  acquired  from  the  adjudicated  cases  upon  this  subject. 

3.  Public  Functionaries,  Seals  and  Acts  of  State. — All  civilized  na- 
tions recognize  each  other's  existence  as  members  of  the  great 
family  of  sovereignties,  and  general  public  and  external  relations. 
The  national  flag  and  seal  are  the  universal  symbols  of  nation- 
ality and  sovereignty.  Every  sovereign  power,  therefore,  recog- 
nizes, and  its  public  tribunals  take  notice  of,  the  existence  and 
titles  of  all  the  other  sovereign  powers  in  the  family  of  nations, 
their  respective  flags  and  seals  of  state.9  ■  The  seal  is  held  to  be 
evidence  of  the  highest  character,  and  public  acts,  decrees  and 
judgments  authenticated  by  it  are  received  as  true  and  genuine. 
The  recognition  of  a  new  nation  belongs  to  the  executive  func- 
tion, and  when  a  de  facto  power  has  not  been  thus  recognized  by 
the  sovereignty  under  which  the  court  is  organized,  its  seal  can- 
not be  admitted  to  prove  itself.  The  courts  also  recognize  all 
executive  acts  of  this  department  of  their  own  government,  when 
the  same  are  so  promulgated  as  to  have  the  force  of  law ;  as  proc- 

of  the  expense  or  difficulties  in  procur-  matter  of  notoriety,  and  will  be  taken 

ing  it.  i  Phillips'  Ev.  (5th  Am.  ed.)  514,  notice   of  as  part   of  the   law  of 

§  619.  nations  acknowleged  by  all.  Lincoln 

1.  The  courts  should  exercise  this  v.  Battelle,  6  Wend.  (N.  Y.)  476. 
power  with  caution;  care  must  be  taken  Seal  of  De  Facto  Government. — But 
that  the  requisite  notoriety  exists,  and  courts  cannot  take  judicial  notice  of  a 
every  reasonable  doubt  upon  the  sub-  foreign  government  not  acknowledged 
ject  should  be  promptly  resolved  in  the  by  the  government  of  the  country  in 
negative.  Per  Swayne,  J.,  in  Brown  v.  which  the  court  sits;  and  the  fact  of 
Piper,  91  U.  S.  37.  acknowledgment  is  matter  of  public 

2.  The  National  Flag  and  Seal. — The  notoriety.  United  States  v.  Palmer,  3 
public  seal  of  a  kingdom  or  sovereign  Wheat  (U.  S.)  610.  The  seal  of  such 
state  is,  by  common  consent  and  usage  acknowledged  government  cannot  be 
of  civilized  communities,  the  highest  permitted  to  prove  itself,  but  it  may  be 
evidence  and  the  most  solemn  sanction  proved  by  such  testimony  as  the  nature 
of  authenticity  in  relation  to  proceed-  of  the  case  admits.  City  of  Berne,  in 
ings,  either  diplomatic  or  judicial,  that  Switzerland  f.  Bank  of  England,  9  Ves. 
is  Known  in  the  intercourse  of  nations;  Jr.  (Eng.)  347;  Dolder  v.  Lord  Hunting- 
and  as  such  is  taken  notice  of  judicially  field,  11  Ves.  Jr.  (Eng.)  283. 

by  all  courts  of  justice  in  other  States.  Authentication  of  Foreign  Judgments. 

Griswold  v.  Pitcairn,  2  Conn.  90:  The  — Foreign  judgments  are  authenticated, 

Santissima  Trinidad,  7  Wheat.  (U.  S.)  1,  by  an  exemplification  under  the 

283.  great  seal;  2,  by  a  copy  proved  to  be  a 

National  Seal  Proves  Itself. — The  pub-  true  copy;  3,  by  the  certificate  of  an 

He  seal  of  a  State,  affixed  to  the  exem-  officer  authorized  by  law,  which  cer- 

plification  of  a  law  or  judicial  proceed-  tificate  must  itself  be  properly  authen- 

ing,  it  seems,   proves  itself;  it  is  a  ticated.   These  are  usual,  and  appear 
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tarnations  of  the  president  announcing  a  state  of  war,1  or  the 
establishment  of  peace ;  *  the  granting  of  general  amnesty,  or 
pardon,  for  political  offences ; 8  the  fixing  of  rules  for  conduct- 
ing business  by  the  executive  departments,  and  the  like.4  While 
the  same  rules  as  to  judicial  notice  are  followed  in  both  countries, 
in  England  many  facts  are  noticed  which  do  not  arise  in  the 
American  courts.8 


to  be  the  most  proper,  if  not  the  only, 
mode  of  verifying  foreign  judgments. 
If  they  are  all  beyond  the  reach  of  the 
party,  other  testimony  inferior  in  its 
nature  might  be  received.  Church  v. 
Hubbart,  2  Cranch  (U.  S.)  187. 

Proclamations  of  Governor.  —  The 
courts  of  Indiana  take  judicial  notice 
of  the  proclamation  of  the  governor, 
declaring  in  force  an  act  of  the  legis- 
lature containing  an  emergency  clause. 
Dowdell  v.  State,  58  Ind.  333. 

L  President's  Proclamation  and  Laws 
of  Congress. — The  federal  courts  take 
judicial  notice  of  the  general  enact- 
ments of  congress,  and  of  the  duly  pro- 
mulgated proclamations  of  the  presi- 
dent The  late  civil  war,  being  a  mat- 
ter of  public  history,  is  likewise  ju- 
dicially known  to  the  courts;  and  from 
this  general  historical  fact  they  will 
also  take  judicial  notice  of  particular 
acts  which  led  to  it,  or  happened  during 
its  continuance,  whenever  it  becomes 
essential  to  the  ends  of  justice  to  do  so. 
Curler*.  Ferrill,  1  Abb.  (U.  S.)  169. 

1  Close  of  the  Civil  War.— It  was 
held  that  the  court  would  take  judicial 
notice  of  the  ending  of  the  rebellion, 
although  no  proclamation  to  that  effect 
had  been  made  by  the  president. 
United  States  v.  Fifteen  Hundred  Bales 
of  Cotton,  10  Internal  Rev.  Record  (U. 
S-)  $2. 

*.  Amnesty  Proclamation — The  proc- 
lamation of  pardon  and  amnesty  made 
or  the  president  on  December  8th, 
1863,  is  a  public  and  official  act,  of 
which  the  courts  will  take  judicial 
notice.  The  Greathouse  Case,  2  Abb. 
(U.  S.)  382. 

Foreign  Officers  and  Seals. — The 
courts  of  this  country  take  judicial 
notice  of  all  other  nations  and  their 
seals  of  state,  but  not  of  their  inferior 
departments  and  their  officers  and  seals. 
Schoerkin  v.  Swift  and  Courtney  and 
Beecher  Co.,  19  Blatch.  (U.  S.)  209. 

4.  Executive  Acts. — The  rules  and 
regulations  as  to  the  cutting  of  timber 
upon  the  public  lands  of  the  United 
States  prescribed  by  the  secretary  of 
the  interior  under  'the    laws  of  the 
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United  States,  45th  congress,  chapter 
1 50,  will  be  considered  such  an  act  of  the 
executive  department  of  the  United 
States  as  the  courts  will  take  judicial 
notice  of  under  the  Revised  Statutes  of 
Montana;  and  it  is  not  necessary  to  set 
out  such  rules  in  a  complaint  seeking 
to  recover  for  an  infringement  thereof. 
United  States  v.  Williams,  6  Mont. 
379- 

The  rules  adopted  by  the  treasury 
department  of  the  United  States  gov- 
ernment for  the  payment  of  arrears  of 
pay  due  to  deceased  officers,  seamen 
and  mariners  in  the  United  States  navy, 
have  the  force  of  law,  and  courts  will 
take  judicial  knowledge  of  them.  Low 
v.  Hanson,  72  Me.  104. 

B.  Facts  Taken  Notice  of  by  the  Courts 
of  England— Public  Hatters.— The  Eng- 
lish courts  will  take  judicial  notice  of 
all  public  matters  which  affect  the  gov- 
ernment; such  as  the  time  of  the  ac- 
cession or  demise  of  the  sovereign. 
Holman  v.  Borough,  2  Ld.  Raym.  791, 
794;  s.  c,  Salk.  658.  They  will  also 
take  notice  of  the  correspondence  of  the 
year  of  any  particular  reign  with  the 
year  of  our  Lord.  Henry  v.  Cole,  2 
Ld.  Raym.  811;  s.  c,  Mod.  104.  Rex  v. 
Pringle,  2  Mod.  &  R.  276. 

Prerogatives  and  Privilege*. — They 
will  take  notice  of  the  prerogatives  of 
the  crown  and  the  privileges  of  the 
royal  palaces.  Elderson's  Case,  2  Ld. 
Raym.  978;  s.  c,  Salk.  (Eng.)  284; 
Winter  v.  Miles,  1  Camp.  (Eng.)  475; 
s.  c,  East  ^78;  Atty.  Gen.  v.  Donald- 
son, 10  M.  &  W.  117. 

Boyal  Seals. — In  like  manner  they 
also  take  notice  of  the  great  and  privy 
seals,  and  also  of  the  sign  manual. 
Rex  v.  Miller,  2  W.  Bl.  797;  s.  c,  1  Lea. 
C.  C.  74;  Rex  v.  Gully,  1  Lea.  C.  C,  98. 
See  also  Lord  Melville's  Case,  29  How. 
St.  Tr.  (Eng.)  706. 

Boyal  Proclamations.  —  They  also 
take  notice  of  royal  proclamations  as 
being  acts  of  state.  Wells  v.  Williams, 
1  Ld.  Raym.  283;  s.  c,  1  Salk.  46;  Du- 
>uys  v.  Shepherd,  12  Mod.  (Eng.)  216; 
ex  v.  Oulton,  4  M.  &  S.  532. 
Orders  of  Council. — But 'they  do  not 
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4  Elections. — The  courts  will  take  judicial  notice  of  the  result 
of  voting  at  public  elections,1  not  only  as  to  the  persons  chosen 
to  fill  the  various  offices,*  but,  where  a  special  ballot  has  been 
taken  upon  any  question  of  public  affairs,  courts  will  take  cogni- 
zance of  the  whole  number  of  votes  cast  at  such  election,  and 
whether  such  proposition  is  adopted.8 

5.  Public  Statutes. — Courts  will  take  judicial  notice  of  all  public 
statutes  enacted  by  the  legislative  authority  within  the  State  or 


take  notice  of  orders  of  council.  6  Vin. 
Abr.  490;  Atty.  Gen.  v.  Theakstone, 
8  Pri.  (Eng.)  89. 

Sessions  of  Paruament. — They  will 
also  take  notice  of  the  commencement 
of  the  sessions,  prorogations  and  disso- 
lutions of  parliament,  and  of  the  place 
where  any  particular  parliament  sat. 
Rex  v.  Wilde,  1  Lea.  296;  s.  c,  2  Keb. 
686;  Birt  v.  Bothwell,  1  Ld.  Raym.  210, 
343- 

Customs  Privileges  and  Proceedings. — 

They  will  also  notice  the  customs, 
privileges  and  proceedings  of  par- 
liament and  of  each  branch  of  the 
legislature.  Lake  v.  King,  t  Saund. 
(Eng.)  131a;  Astley  v.  Younge,  2 
Burr.  811.  See  also  Stockdale  v. 
Hansard,  7  C.  &  P.  (Eng.)  731;  Case 
of  Sheriff  of  Middlesex,  11  A.  &  E. 
(Eng.)  273. 

Journals  of  Houses  of  Parliament. — But 
they  will  not  take  notice  of  the  jour- 
nals of  either  house,  such  not  being  the 
records  of  parliament.  Rex  v.  Knol- 
leys,  Ld.  Raym.  to.  15. 

1.  PuMlc*  Elections. — The  supreme 
court  takes  judicial  notice  of  the  time 
of  holding  general  elections.  Urnston 
v.  State,  73  Ind.  175. 

Results  of  Elections  Will  Receive  Ju- 
dicial Notice. — State  v.  Swift,  69  Ind. 
SOL 

Contested  Elections  Will  Receive  Ju- 
dicial Notice. — Lewis  v.  Bruton,  74  Ala. 
3>7- 

2.  Public  Elections. — The  supreme 
court  takes  judicial  notice  of  the  time 
of  holding  general  elections.  Urnston 
v.  State,  73  Ind.  175. 

S.  And  the  Results  of  Such  Elections. 
— An  amendment  of  section  2,  article  2, 
of  the  constitution  of  Indiana,  adopted 
in  1851,  was  submitted  by  the  legisla- 
ture to  the  electors,  for  ratification,  at 
the  spring  election  of  1880,  for  town- 
ship officers,  by  which  amendment  a 
voter  would  be  required,  in  addition  to 
the  residence  qualification  already  ex- 
isting, to  have  resided  within  the  town- 
ship sixty  days,  and  within  the  precinct 
thirty  days,  immediately  preceding  any 
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election  at  which  he  might  offer  to  vote. 
Afterward  an  indictment  was  returned 
against  an  inspector  of  an  election  held 
subsequently  to  such  spring  election, 
for  refusing  to  receive  a  ballot  offered 
thereat,  to  which  the  defendant  pleaded 
specially,  that,  at  such  spring  election, 
169,483  votes  had  been  cast  for  such 
amendment,  and  only  152,251  votes  had 
been  cast  against  it,  and  that  such  elec- 
tor had  not  resided  within  the  precinct 
for  thirty  days,  at  the  time  he  offered  to 
vote,  as  required  by  such  amendment. 
To  which  plea  the  State  specially  re- 
plied, alleging  that  at  such  spring  elec- 
tion, 380,471  votes  had  been  cast,  and 
that,  therefore,  such  amendment  had 
received  less  than  a  majority  of  votes  so 
cast,  and  had  failed.  Held,  on  demur- 
rer to  such  reply,  that  the  supreme  court 
takes  judicial  notice  of  the  number  of 
votes  cast  at  a  general  State  election 
upon  all  questions  of  public  affairs  af- 
fecting the  State,  and  therefore  must 
know  all  the  facts  necessary  to  the  de- 
cision of  the  question  whether  or  not 
such  amendment  was  ratified.  State  v. 
Swift,  69  Ind.  505. 

The  contested  election  between  Gen. 
J.  Wheeler  and  Col.  W.  M.  Lowe,  as 
member  of  congress  from  the  eighth 
district  of  Alabama,  at  the  general  elec- 
tion held  November,  1880,  is  public  offi- 
cial history,  of  which  the  court  takes 
judicial  notice.  Lewis  v.  Bruton,  74 
Ala.  317  Rauch  v.  Com.,  78  Pa.  St.  490. 

National  Courts  Have  Knowledge  of 
Laws  of  All  States  at  the  Same  Time. — 
The  judicial  knowledge  of  a  United 
States  court  is  not  confined  to  the  enact- 
ments of  the  State  where  it  happens  to 
be  sitting  at  the  particular  time,  but  ex- 
tends at  all  times  to  the  laws  of  all  other 
States  within  its  jurisdiction.  As  a 
general  rule,  however,  when  the  proper 
construction  of  a  statute  has  been  fixed 
and  settled  by  the  court  of  last  resort  in 
that  State,  the  same  construction  will 
be  adopted  by  the  federal  courts  sitting 
within  her  borders.  Elmendorf  v.  Tay- 
lor, 10  Wheat.  (U.  S.)  152. 

State  oonrts  will  take' judicial  notice 
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territory  where  the  court  is  held.1  They  are  also  bound  to  take 
notice  of  all  acts  of  congress  of  a  public  character,  or  which  are 
declared  to  be  such.  Of  these  may  be  mentioned  *  laws  fixing 
the  value  of  coin ;  providing  for  surveying  and  subdividing  the 
public  lands ; 8  authorizing  the  assessment  and  collection  of  the 
internal  revenue ;  the  bankruptcy  acts  ;  laws  for  the  government 


of  State  laws  and  regulations  which,  by 
implication,  have  been  incorporated  into 
a  public  act  of  congress.  Flanigen  v. 
Washington  Ins.  Co.,  7  Pa.  St.  306. 

PnbUc  Local  Laws.— The  court  will 
take  judicial  notice  of  a  public  local 
law.  Van  Swartow  v.  Com.,  24  Pa. 
St.  131. 

1.  Judicial  notice  will  be  taken  of  the 
existence  and  tenor  of  the  public  laws 
of  the  State.  Lane  v.  Harris,  16  Ga. 
317.  The  court  judicially  knew  that 
the  general  railroad  law  was  in  force  at 
the  time  the  corporation  defendant  was 
formed.  Heaston  v.  Cincinnati  etc.  R. 
Co.,  16  Ind.  275;  s.  c,  79  Am.  Dec. 
430;  State  v.  Bailey,  16  Ind.  46;  s.  c,  79 
Am.  Dec.  405;  Bierson  v.  Baird,  2 
Greene  (Iowa)  335;  Berliner  v.  Water- 
loo, 14  Wis.  378.  The  existence  or  the 
time  of  the  taking  effect  of  a  public  act 
cannot  be  put  in  issue,  or  admitted  or 
denied  by  the  pleadings,  but  must  be 
determined  by  the  judges  themselves. 
Atty.  Gen.  v.  Foote,  ti  Wis.  14;  s.  c, 
78  Am.  Dec.  689;  citing  Sedgwick  on 
Stat,  and  Const.  Law,  94,  118;  Dwarris 
(Potter's  ed.)  on  Stat.  169, 172. 

1.  Private  Corporation  Under  General 
Lav.— Judicial  notice  cannot  be  taken 
of  the  charter  of  a  private  corporation, 
or  of  its  corporate  power  or  capacity,  if 
it  derives  existence  from  such  charter, 
1.  *,  a  special  act  of  incorporation.  If 
it  be  shown,  however,  to  have  been  in- 
corporated under  the  general  laws, 
which  authorize  the  formation  and  de- 
fine the  powers  of  corporations,  there 
are  public  laws,  of  which  judicial  no- 
tice must  be  taken,  and  the  power  must 
be  referred  to  such  general  law.  Peoria 
etc.  R.  Co.  v.  Scott,  116  111.  401;  Gorm- 
lev  v.  Day,  1 14  111.  185;  Kelley  v.  Ala. 
etc.  R.  Co.,  58  Ala.  489. 

Municipal  Revenue  Law*. — It  is  doubt- 
less a  correct  principle,  that  all  acts  of 
the  legislature  conferring  or  restricting 
the  revenue  laws  of  a  municipal  cor- 
poration are  in  their  nature  public  laws, 
whether  so  declared  in  terms  or  not, 
any  of  which  all  courts  will  be  bound 
to  take  judicial  notice  in  all  proceedings 
affecting  revenue  matters.  Binkert  v. 
Jansen,  94  III.  283. 
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3.  The  congressional  survey  of  the 

lands  lying  northwest  of  the  Ohio  river, 
under  the  various  acts  of  congress,  is 
part  of  the  public  law,  of  which  the 
courts  of  this  State  must  take  judicial 
notice.  Murphy  t>.  Hendricks,  57  Ind.  593. 

A  tax  collector  is  bound  to  take  no- 
tice of  a  general  statute  which  exempts 
corporations  from  any  except  specific 
taxes;  and  if  he  levies  upon  the  prop- 
erty of  a  corporation  for  taxes,  it  may 
be  replevied  from  him.  LeRoy  v.  East 
Saginaw,  18  Mich.  233. 

Publication  of  Statute*. — The  courts 
take  judicial  notice  of  the  time  at  which 
a  statute  takes  effect  by  publication. 
Duncan  v.  Cobb,  32  Minn.  460. 

The  courts  of  Indiana,  being  author- 
ized by  its  constitution  to  take  judicial 
notice  of  all  its  laws,  both  public  and 
private,  the  circuit  court  of  the  United 
States  will  likewise  take  judicial  notice 
of  all  the  laws  of  that  State.  Junction 
R.  Co.  v .  Bank  of  Ashland,  12  Wall. 
(U.  S.)  226. 

Municipal  Officer. — The  courts  of  the 
United  States  take  judicial  notice  of  the 
laws  of  all  the  States,  respectively,  and 
in  the  case  cited,  that  by  the  law  of  the 
State,  the  mayor  of  a  certain  city  is  a 
magistrate.  Gordon  v.  Hobart,  2  Sumn. 
(U.  S.)  401. 

Private  Acta  Must  be  Proved.— Pub- 
lic acts  of  State  legislatures  may  be 
read  in  federal  courts,  but  private  acts, 
such  as  those  concerning  the  estates  of 
deceased  individuals,  are  to  be  proved 
like  other  matters  of  fact.  Leland  v. 
Wilkinson,  6  Pet.  (U.  S.)  317. 

Municipal  Corporation. — The  United 
States  courts  will  take  judicial  notice  of 
an  act  conferring  powers  upon  a  mu- 
nicipal corporation,  such  an  act  being 
public  in  its  nature.  Fauntlerov  v.  Han- 
nibal, 1  Dill.  (U.  S.)  118. 

Donation  of  Swamp  Land*. — Courts 
take  judicial  notice  of  the  act  of  con- 
gress of  September  28th,  1853,  granting 
swamp  lands  to  the  States,  and  a  patent 
for  such  lands  from  the  United  States 
to  the  State  of  Iowa,  dated  in  1869,  is 
sufficient  proof  of  title  in  that  State  at 
the  date  of  the  act  of  congress.  Ham- 
ilton v.  Shoaff,  99  Ind.  63. 
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of  the  District  of  Columbia,  and  the  like.1    In  like  manner  the 


1.  Acts  of  Congress.— Both  the  State 
and  United  States  courts  also  take  judi- 
cial notice  of  all  public  acts  of  congress, ' 
or  which  are  declared  to  be  such.  Mor- 
ris v.  Davidson,  49  Ga.  361;  Chesa- 
peake etc.  Co.  v.  Bait.  R.  Co.,  4  Gill  & 
J.  (Md.)  1  &  63;  Kessel  v.  Albetis,  56 
Barb.  (N.  Y.)  362;  Minis  v.  Swartz,  37 
Tex.  13;  Bird  v.  State,  21  Gratt.  (Va.) 
800;  Bayly's  Admrs.  v.  Chubb,  16 
Gratt.  (Va.)  284;  The  Scotia,  15  Wall. 
(U.  S.)  171. 

The  United  States  circuit  courts  take 
judicial  notice  of  the  State  laws  apply- 
ing to  causes  depending  before  them. 
Merrill  v.  Dawson.  Hempst.  (U.  S.) 
563;  Jones  v.  Hays,  4  McLean  (U.  S.) 
521;  Jasper  v.  Porter,  2  McLean  (U.S.) 
579- 

"The  circuit  courts  of  the  United 
States  are  created  by  congress  not  for 
the  purpose  of  administering  the  local 
law  of  a  single  State  alone  but  to  ad- 
minister the  laws  of  all  the  States  in 
the  Union  in  cases  in  which  they  re- 
spectively apply.  The  judicial  power 
conferred  on  the  general  government 
by  the  constitution  extends  to  many 
cases  arising  under  the  laws  of  the  dif- 
ferent States,  and  this  court  is  called 
upon,  in  the  exercise  of  its  appellate 
jurisdiction,  constantly  to  take  notice  of 
and  administer  the  jurisprudence  of  all 
the  States.  That  jurisprudence,  then, 
is  in  no  just  sense  a  foreign  jurispru- 
dence, to  be  proved  in  the  courts  of  the 
United  States  by  the  ordinary  modes  of 
proof  by  which  the  laws  of  a  foreign 
country  are  to  be  established;  but  it  is 
to  be  judicially  taken  notice  of  in  the 
same  manner  as  the  laws  of  the  United 
States  are  taken  notice  of  by  these 
courts."  Carpenter  v.  Dexter,  8  Wall. 
(U.  S.)  515;  Fourth  National  Bank  v. 
Francklyn,  120  U.  S.  747.  "And  it 
can  never  be  maintained  in  the  courts 
of  the, United  States  that  the  laws  of 
any  State  of  this  Union  are  to  be  treated 
as  the  laws  of  a  foreign  nation  and 
ascertained  and  determined  as  a  matter 
of  fact  by  a  jury  upon  testimony  of 
witnesses.  United  States  v.  Turner, 
11  How.  (U.  S.)  563;  Miller  v.  Mc- 
Querry,  5  McLean  (U.  S.)  469.  "And 
in  further  affirmation  of  this  doctrine 
we  hold  that  the  courts  of  the  United 
States  can  and  should  take  notice  of  the 
laws  and  judicial  decisions  of  the 
several  States  in  this  Union,  and  that 
with  respect  to  these  nothing  is  required 
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to  be  specially  averred  in  pleading 
which  would  not  be  so  required  by  the 
tribunals  of  those  States  respectively." 
Hinde  v.  Vattier,  5  Pet.  (U.  S.)  308; 
Pennington  v.  Gibson,  16  How.  (U.  S.) 
65,  81. 

State  Courts— Laws  of  Other  States.— 

Following  the  foregoing  principle  it  is 
held  that,  where  judgments  of  a  State 
court,  by  reason  of  their  affecting  a 
right  under  the  federal  constitution  and 
legislation,  would  be  reversible  in  the 
supreme  court  of  the  United  States,  the 
State  courts  will  take  judicial  notice  of 
such  laws  of  other  States  as  the  United 
States  court  would  on  appeal.  "It 
would  be  a  very  imperfect  and  discord- 
ant administration  for  the  court  of  orig- 
inal jurisdiction  to  adopt  one  rule  of 
decision  while  the  court  of  final  resort 
was  governed  by  another;  and  hence 
it  follows  that  in  questions  of  this  sort 
we  should  take  notice  of  the  local  laws 
of  a  sister  State  in  the  same  manner  as 
the  supreme  court  of  the  United  States 
would  do  on  a  writ  of  error  to  our  judg- 
ment." Ohio  v.  Hinchman,  27  Pa.  St. 
479;  Jarvis  v.  Robinson,  21  Wis.  523; 
Butcher  v.  Brownsville,  2  Kan.  70; 
Paine  v.  Schenectady  Ins.  Co.,  11  R.  I. 
41 1 ;  Shotwell  v.  Harrison,  22  Mich.  410; 
Salter  v.  Applegate,  3  Zab.  (N.  J.)  115. 

By  statute  the  supreme  court  of  Ten- 
nessee is  authorized  to  take  judicial 
notice  of  the  laws  of  other  States.  Held, 
that  where  a  foreign  statute  is  put  in 
evidence  in  the  trial  court  it  need  not 
be  incorporated  in  the  bill  of  exceptions 
to  secure  such  notice;  but  if  such  evi- 
dence be  not  offered  below,  the  appel- 
late court  will  not  take  such  notice 
where  the  result  will  be  to  put  the  court 
below  in  error.  Bagwell  v.  McTighe, 
85  Tenn.  616;  Templeton  v.  Brown 
(Tenn.),  5  S.  W.  Rep  441.  Compare 
Hobbs  V.  Memphis  etc.  R.  Co., 9  Heisk. 
(Tenn.)  873. 

Acts  of  Congress  Confirming  Foreign 
Laws. — The  acts  of  congress  confirming 
claims  to  lands  in  Missouri  are  public, 
not  private  acts,  and  will  be  judicially 
noticed  without  being  read  in  evidence. 
Papin  v.  Ryan,  32  Mo.  21. 

Amendments  to  the  United  State* 
Constitution.  —  The  provisions  of  the 
amendment  to  the  United  States  con- 
stitution abolishing  slavery  are  a  part 
of  the  public  law  of  the  land,  of  which 
courts  will  take  judicial  notice.  Graves 
v.  Keaton,  3  Coldw.  (Tenn.)  8. 
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Public  Statutes  Usually  General  In 
Character  and  Operation.  —  Usually  a 
public  statute  is  general  in  its  character 
and  operation,  and  equally  applicable 
to  all  parts  of  the  State.  Many  State 
constitutions  provide  that  there  shall  be 
no  special,  local,  or  private  law  in  any 
case  for  which  provision  has  been  or 
may  be  made  by  general  law.  In  some 
of  them  this  restriction  applies  in  any 
case  where  the  relief  sought  can  be 
given  by  any  State  court.  In  Indiana 
and  Oregon,  every  statute  is  declared 
by  the  constitution  as  a  public  law,  unless 
otherwise  declared  in  the  statute  itself. 
Stimson,  on  Statute  Law.  §  394. 

A  Statute  Hay  be  a  Public  Act  and 
Apply  Only  In  Certain  Localities. — 
Bumham  v.  Webster,  5  Mass.  366. 
To  constitute  a  statute  a  public  act,  it  Is 
not  necessary  that  it  should  extend  to 
all  parts  of  the  State;  it  is  a  public  act 
if  it  extends  equally  to  all  persons  within 
the  territorial  limits'  described  in  the 
statute.  This  is  held  with  reference  to 
an  act  regulating  the  sale  of  intoxi- 
cating liquors  in  a  particular  locality. 
Levy  v.  State,  6  Ind.  281;  Inglis  v. 
State,  61  Ind.  212.  The  same  is  held 
of  a  statute  regulating  the  lumber 
trade  of  a  certain  district.  Pierce  v. 
Kimball,  9  Greenl.  (Me.)  54.  And  also 
of  a  statute  granting  a  portion  of  the 
public  domain,  and  affecting  the  rights 
of  navigation  and  fishing,  by  allowing 
improvements  to  be  extended  into  navi- 
gable waters.  Hammond  v.  Inloes,  4 
Ind.  139. 

The  character  of  an  act  of  the  legis- 
lature, whether  it  be  a  general  law  or 
not,  is  determined  by  the  greater  or 
less  extent  to  which  it  affects  the  peo- 
ple, rather  than  by  the  extent  of  terri- 
tory over  which  it  operates;  therefore, 
a  law  operating  in  a  single  county,  but 
affecting  the  rights  of  all  the  people 
therein,  is  a  general  law.  State  v. 
Lean,  9  Wis.  279;  Clark  v.  Janesville, 
10  Wis.  136,  191 ;  Rains  v.  Oshkosh,  14 
Wis.  372;  Mills  v.  Gleason,  11  Wis.  470. 

Acta  Incorporating  Municipal  Cor- 
porations. —  Asa  general  rule,  acts  in- 
corporating municipal  corporations, 
whether  general  in  their  form,  or  by 
special  charters,  will  be  noticed  as  pub- 
lic statutes.  Albrittin  v.  Huntsville, 
60  Ala.  486.  Municipal  corporations 
are  public  institutions,  created  for  pub- 
lic purposes.  The  municipality  is  a 
political  subdivision  of  or  department 
of  the  State,  governed,  regulated  and 
constituted  by  public  law;  the  agents 
who  administer  its  affairs  derive  their 


powers  from  the  legislative  authority. 
Payne  v.  Treadwell,  16  Cal.  221;  We- 
tumpka  v.  Wetumpka  etc.  Co.,  63 
Ala.  611;  Mongomery  v.  Hughes,  65 
Ala.  201;  Selma  v.  Perkins,  68  Ala. 
145;  Montgomery  v.  Wright,  72  Ala. 
411. 

The  charter  of  a  municipal  corpora- 
tion is  a  public  law,  which  the  court 
will  judicially  notice,  and,  therefore,  it 
need  not  be  averred  in  pleading,  or 
given  in  evidence  on  the  trial  to  estab- 
lish the  existence  of  the  corporation. 
State  v.  Murfreesboro,  11  Humph. 
(Tenn.)  217;  Peasley  v.  Becklev.  28 
W.  Va.  81;  Sipe  v.  Holliday,  62'  Ind. 

};  Town  of  Albion  v.  Hetrick,  90 
nd-  545- 

Municipal  Charters.  —  Dillon  Mu- 
nicipal Corp.,  3rd  ed.,  vol.  1,  §  83;  Case 
v .  Mobile,  30  Ala.  J38;  People  v.  Potter, 
35  Cal.  no;  Village  of  Winooski  v. 
Gokey,  49  Vt.  282;  Stier  v.  Oskaloosa, 
4:  Iowa  353;  Perryman  v.  Greenville, 
51  Ala.  507;  Prell  v.  McDonald,  7  Kan. 
426;  Macey  v.  Titcomb,  19  Ind.  136; 
Johnson  v.  Indianapolis,  16  Ind.  227; 
State  v.  Sherman,  42  Mo.  210;  Galla- 
gher v.  State,  10  Tex.  App.  469;  Briggs 
v.  Whipple,  7  Vt.  15;  Alexander  v. 
Milwaukee,  16  Wis.  247;  Washington 
v.  Finley,  5  Eng.  (Ark.)  423. 

Repeal  of  a  Section  of  an  Incorpo- 
rating Act. —  The  repeal  of  a  section  of 
an  act  incorporating  a  town  will  be 
noticed  by  the  court  as  a  public  act 
without  proof  thereof.  Belmont  v. 
Morrill,  69  Me.  314. 

Presumption  of  Legality  of  a  Corpora- 
tion. —  The  court  must  take  judicial 
notice  of  the  existence,  on  and  prior  to 
the  29th  day  of  January,  1839,  of  a  cor- 
poration-entitled "The  town  of  Mil- 
waukee- on  the  west  side  of  the  river," 
although  unable  to  find  the  act  of  the 
legislature  incorporating  it;  its  exist- 
ence being  clearly  recognized  in  an  act 
of  the  territorial  legislature,  approved 
February  21st,  1839,  and  the  supreme 
court  of  the  territory,  in  1840,  having 
declared  in  the  decision  of  a  cause  be- 
fore it  that  such  town  was  incorporated 
in  1837.  Swain  v.  Comstock,  18  Wis. 
463,  486. 

When  a  eity  or  town  li  Incorporated 
by  special  act,  the  courts  will  take 
judicial  notice  of  its  incorporation,  but, 
when  it  is  incorporated  under  the  gen- 
eral act,  the  fact  of  its  incorporation 
must  be  pleaded  and  proved,  otherwise 
evidence  to  charge  an  authorized  agent 
of  the  city  with  acts  for  which  a  recov- 
ery is  asked  against  the  city  will  be  in- 
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admissible.  Hard  v.  Decorah,  43 
Iowa  313. 

Statutes  Incorporating  Banks.  —  Acts 
of  the  legislature  incorporating  State 
banks  have  generally  been  judicially 
recognized  as  public  statutes  or  general 
laws.  Courts  are  bound  to  take  notice 
of  the  provisions  of  the  general  statutes 
on  the  subject  of  banks  without  their 
being  cited  in  the  pleadings.  Buell  v. 
Warner,  33  Vt.  570;  Bank  charters  are 
public  acts,  and  it  is  the  duty  of  courts 
to  take  judicial  notice  of  them.  Davis 
v.  Bank  of  Fulton,  31  Ga.  69;  Bank  of 
Newberry  v.  Greenville  etc.  R.  Co.,  9 
Rich.  {S.  Car.)  495;  Gordon  v.  Mont- 
gomery, 19  Ind.  1 10. 

Notes  of  State  Bank.  —  The  bank  of 
Tennessee,  being  a  State  institution, 
the  court  will  recognize  the  fact  of  its 
existence  and  that  its  notes  constitute  a 
circulating  medium  and  are  of  value. 
Shaw  v.  State,  3  Sneed  (Tenn.)  86; 
Hayes  v.  Northwestern  Bank,  9  Gratt. 
(Va.)  127;  United  States  v.  Amedy,  11 
Wheat.  (U.  S.)  392;  The  People  v. 
Hughes,  29  Cal.  257;  Cowan  v.  State, 
22  Neb.  519. 

Incorporation  of  Railroad  Companies. 
— General  laws  for  the  incorporation  of 
railroad  companies  wilt  be  judicially 
noticed  as  public  statutes.  Or  where 
their  charters  are  declared  to  be  public 
acts.  And  even  when  the  charter  is 
published  with  other  legislative  enact- 
ments of  a  public  character.  Hall  v. 
Brown,  58  N.  H.  93;  Heaston  v.  Cin. 
etc.  R.  Co.,  16  Ind.  275;  Atchison  etc. 
R.  Co.  v.  Blackshire,  10  Kan.  477;  Perry 
v.  New  Orleans  etc.  R.  Co.,  55  Ala. 
413;  Ohio  etc.  R.  Co.  v.  Ridge,  5  Blackf. 
(Ind.)  78. 

Other  Instances. — The  general  laws 
relating  to  highways.  Griswold  v. 
Gallop,  22  Conn.  208. 

Statutes  denning  the  boundaries  of 
counties.  Ross  v.  Reddick,  2  111.  (1 
Scam.)  73. 

A  joint  resolution  which  imposes  a 
particular  duty  upon  an  officer  of  the 
State.   State  v.  Delesdeiner,  7  Tex.  76. 

Foreign  Laws. — Acts  of  a  State  legis- 
lature or  of  congress,  called  for,  recog- 
nized or  adopted  by  public  laws  of  any 
State,  will  be  judicially  noticed  by  the 
courts  of  such  State.  Chesapeake  etc. 
Co.  v.  Bait.  etc.  R.  Co.,  4  Gill  &  J. 
(Md.)  1. 

Private  Act  Amended  by  a  Public 
One. — Where  a  public  act  expressly 
recognizes  and  amends  a  private  act, 
courts  will  take  judicial  notice  of  the 
existence  and  duties  of  an  office  pro- 


vided in  the  latter.  Lavalle  v.  People, 
6  111.  App.  157. 

Statutes  Declared  to  Be  Public— Stat- 
utes which  are  declared  by  the  legisla- 
ture at  the  time  of  their  enactment  to 
be  public  acts  will  be  judicially  noticed 
by  the  courts.  Han\mett  v.  Little 
Rock  etc.  R.  Co.,  20  Ark.  204;  Doyle 
v.  Bradford,  90  111.  416;  Eel  River  etc. 
Assoc.  v.  Topp,  16  Ind.  242;  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How. 
(U.  S.)  227;  Beaty  v.  Knowler,  4  Pet. 
(U.  S:)  152. 

Private  Statutes. — When,  by  act  of 
legislature,  private  statutes  are  required 
to  be  judicially  noticed  by  the  courts, 
they  will  be  so  received.  Bixler's 
Admrs.  v.  Barker,  3  Bush  (Ky.)  166; 
Halbert  v.  Skyles,  1  A.  K.  Marsh.  (Ky.) 
368;  Hart  v.  Baltimore  etc.  R.  Co.,  6 
W.  Va.  336;  Collier  v.  Baptist  Society, 
8  B.  Mon.  (Ky.)  68;  Somerville  v. 
Winbish,  7  Gratt.  (Va.)  205. 

Laws  of  Congress  Controlling  Publio 
Lands. — The  State  courts  should  take 
judicial  notice  of  the  acts  of  congress  in 
regard  to  the  disposal  of  the  public 
lands,  and  of  the  kind  of  evidence  fur- 
nished to  a  purchaser;  and  of  the  sys- 
tem of  surveys  adopted  for  those  lands 
by  congress.  Gooding  v.  Morgan,  70 
111.275. 

National  Bankrupt  Laws. — A  State 
court  must  take  judicial  notice  of  the 
bankruptcy  act  of  congress  and  how  it 
operates.  Morris  v.  Davidson,  49  Ga. 
361. 

Laws  for  the  District  of  Columbia. — 

Even  where  an  act  of  congress  relates 
exclusively  to  the  District  of  Columbia 
it  wilt  be  judicially  noticed  by  the 
courts  of  the  several  States.  Baylys 
v.  Chubb,  16  Gratt.  (Va.)  284. 

United  States  Revenue  Laws. — State 
courts  are  bound  to  take  notice  of  the 
internal  revenue  laws  of  congress  and 
to  refuse  to  aid  parties  in  any  attempt 
to  violate  them,  whether  the  point  is 
raised  by  counsel  or  not.  Ketsel  v. 
Albetis,  56  Barb.  (N.  Y.)  362. 

President's  [Proclamation  of  Amnesty 
and  Pardon. — The  president's  proclama- 
tion of  universal  amnesty  and  pardon, 
to  those  engaged  in  the  rebellion,  is  a 
public  act  of  which  all  courts  of  the 
United  States  are  bound  to  take  notice 
and  to  which  they  are  bound  to  give 
effect.  Armstrong  v.  United  States,  13 
Wall.  (U.  S.)  154. 

Legal  Coins. — The  courts  will  recog- 
nize the  legal  coins  made  at  the  United 
States  mint  pursuant  to  law  and  such 
foreign  coins  as  are  made  current  by 
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United  States  courts  take  notice  of  the  public  acts  of  the  legis- 
latures of  the  several  States.1  Judicial  notice  will  also  be  taken 
by  the  courts  of  the  validity  and  authenticity  of  statutes,  enacted" 
in  those  States  where  the  courts  are  held.9 


law.  Hence  in  prosecutions  for  coun- 
terfeiting it  is  not  necessary  to  prove 
that  there  are  genuine  coins  of  which 
those  alleged  to  have  been  made  are 
imitations.  United  States  v.  Burns,  5 
McLean  (U.  S.)  23. 

The  Pound  Sterling. — In  an  action  on 
a  bill  expressed  in  English  currency  no 
proof  of  value  need  be  given.  The 
value  of  a  pound  sterling  is  fixed  by  act 
of  congress  of  1852  at  $4.84,  and  in  the 
absence  of  other  evidence  that  act  is 
conclusive  upon  the  question  of  value 
and  the  court  is  bound  to  take  judicial 
notice  of  it.  McButt  v.  Hoge,  2  Hill 
(N.  Y.)  8t. 

Judicial  Notice  Required  by  Statute. — 
Chapter  13,  section  4,  of  the  code  of 
West  Virginia  provides  for  judicial 
notice  as  follows:  "Whenever  it  be- 
comes material  to  ascertain  what  the 
law,  statutory  or  otherwise,  of  another 
State  or  country  or  of  the  United  States, 
is  or  was  at  any  time,  the  court,  judge 
or  magistrate  shall  take  judicial  notice 
thereof,  and  may  consult  any  printed 
books  purporting  to  contain,  state  or 
explain  the  same,  and  consider  any  tes- 
timony, information  or  averment  that 
is  offered  on  the  subject.  Singer  Mfg. 
Co.  v.  Bennett,  28  W.  Va.  16. 

The  United  State*  courts  take  judicial 
notice  of  the  acts  of  congress,  and  they 
need  not  be  set  forth  or  specially  re- 
ferred to  in  any  proceeding  before 
them.  United  States  v.  Randall,  Deady 
(U.  S.)  524;  Murray  v.  City  of  Butte,  7 
Mont.  61 ;  Laidey  v.  Cummings,  83  Ky. 
607. 

1.  Notice  of  BUte  Statutes.— The  courts 
of  the  United  States  take  notice  of  the 
laws  of  the  respective  States  without 
pleading  or  proving  them.  Jones  v. 
Hays,  4  McLean  (U.  S.)  521;  Bennett 
v.  Bennett,  Deady  (U.  S.)  299;  Mer- 
vill  v.  Dawson,  Hemp.  (U.  S.)  563; 
Starr  v.  Moore,  3  McLean  (U.  S.)  354; 
Jasper  v.  Porter,  2  McLean  (U.  S.)  579; 
Pennington  T'.  Gibson,  16  How.  (U.  S.) 
65;  Miller  v.  McQuerry,  5  McLean  (U. 
S.)  469;  Cheever  v.  Wilson,  9  Wall. 
(U.  S.)  108;  Owings  v.  Hull,  9  Pet. 
(U.  S.)  607;  and  also  of  judicial  de- 
cisions in  the  several  States.  Cheever 
v.  Wilson,  9  Wall.  (U.  S.)  108;  Pen- 
nington v.  Gisbon,  16  How.  (U.  S  )  65. 
A  law  of  any  State  may  be  read  in  the 


supreme  court  of  the  United  States 
without  proof.  Course  v.  Stead,  4  Dall. 
(U.  S.)  22. 

Courts  do  not  take  judicial  notice  of  a 
private  act  unless  offered  in  evidence. 
Ellis  v.  Eastman,  32  Cal.  447. 

But  under  sec.  1ST5,  California  Code  of 
Civil  Procedure,  the  court  will  take 
judicial  notice  of  public  and  private 
official  acts  of  the  legislature.  People 
v.  Hagar,  52  Cal.  171. 

The  supreme  court  of  the  United 
States  and  its  judges  recognize  without 
proof  the  laws  of  the  several  States  and 
territories,  and  also  the  existence  of 
slavery  in  those  States  where  it  is  rec- 
ognized. Miller  v.  McQuerry,  {  Mc- 
Lean (U.  S.)  469. 

The  circuit  courts  of  the  United  States 
take  judicial  knowledge  of  the  laws  of 
all  the  States,  and  when  sitting  in  Mary- 
land will  judicially  notice  the  laws  of 
Louisiana.  Owings  v.  Hull,  9  Pet.  (U. 
S.)  607. 

Where  the  constitution  of  a  State  de- 
clares that  every  statute  shall  be  a 
public  act  the  United  States  courts  will 
take  judicial  notice  of  a  statute  creating 
a  corporation  without  its  being  pleaded 
or  offered  in  evidence.  Covington 
Drawbridge  Co.  v.  Shepherd,  20  How. 
(U.  S.)  227. 

Certain  averments  in  an  indictment 
as  to  the  existence  and  action  of  a 
board  of  inspectors  of  registry  were  held 
sufficient  on  demurrer,  the  court  tak- 
ing judicial  notice  of  the  State  statute 
in  respect  to  such  boards,  such  statutes 
being  referred  to  in  the  indictment. 
United  States  v.  Qiiinn,  8  Blatchf.  (U. 
S.)  48. 

2.  "Courts  are  bound  judicially  to 
take  notice  of  what  the  law  is,  and,  to 
enable  them  to  determine  whether  all 
the  constitutional  requisites  to  the 
validity  of  a  statute  have  been  com- 
plied with,  it  is  their  right,  as  well  as 
duty,  to  take  notice  of  the  journals 
of  the  legislature,  and  no  plea  is  neces- 
sary to  bring  to  the  notice  of  the  court 
facts  which  the  court  must  judicially 
know,  and  in  respect  to  which  no  proof 
can  be  given."  People  on  relation  of 
Drake  r.  Mahanev,  13  Mich.  481;  Co- 
burn  v.  Dodd,  14  Ind.  348;  Board  of 
Supervisors  v.  Heenan,  2  Minn.  336; 
People  v.  Purdy,  2    Hill   (N.  Y.) 
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6.  Public  Treaties. — Treaties  made  by  the  general  government 
with  foreign  powers  or  the  Indian  tribes  will  be  judicially  no- 
ticed by  both  national  and  State  courts.  They  are  public  acts 
of  those  branches  of  the  government  to  which  the  constitution 
has  entrusted  the  treaty  making  power,  and  thus  are  as  much  a 
part  of  the  law  of  the  land  as  if  enacted  by  national  legislation. 
Their  obligations  rest  alike  upon  the  United  States  and  each 
State  in  the  Union,  and  as  all  our  courts  belong  to  a  branch  of 
the  same  general  system  of  government,  they  should  act  in  con- 
cert in  executing  a  common  purpose.  The  rights  secured  or 
duties  imposed  on  either  party  by  such  treaties  will  be  duly  ob- 
served, as  well  as  the  date  of  their  consummation.1    Those  pro- 


33;  DeBow  v.  People,  v  Den.  (N.  Y.) 
9;  People  v.  River  Raisin  etc.  R.  Co., 
12  Mich.  397;  Commercial  Bank  of 
Buffalo  v.  Sparrow,  2  Den.  (N.  Y.) 
101. 

Certificate  of  Presiding  Officer  of 
Either  House.— "The  certificate  of  the 
presiding  officer  of  a  branch  of  the 
legislature  that  a  bill  has  duly  passed 
the  house  over  which  he  presides  is 
merely  prima  facie  evidence  of  the 
fact,  and  evidence  may  be  received  to 
ascertain  whether  or  not  the  bill  actu- 
ally passed.  The  journals  of  the  re- 
spective houses  are  records  of  the  pro- 
ceedings therein,  and  if  it  should  ap- 
pear from  them  that  a  bill  had  not 
actually  passed,  the  presumption  in 
favor  of  the  certificate  would  be  over- 
thrown and  the  act  declared  invalid." 
State  on  relation  of  Huff  v.  McLelland, 
18  Neb.  236;  Pac.  R.  Co.  v.  The  Gov- 
ernor, 23  Mo.  353;  State  v.  Clare,  5 
Iowa  509;  Green  v.  Weller,  32  Miss. 
651;  Evans  v.  Browne,  30  Ind.  514; 
Madison  Co.  Commrs.  v.  Burford,  93 
Ind.  383. 

Source  of  Information. — "We  are  of 

opinion,  therefore,  on  principle  as  well 
as  on  authority,  that  whenever  a  ques- 
tion arises  in  a  court  of  law  of  the  ex- 
istence of  a  statute,  or  of  the  time  when 
a  statute  took  effect,  or  of  the  precise 
terms  of  a  statute,  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to 
resort  to  any  source  of  information 
which  in  its  nature  is  capable  of  con- 
veying to  the  judicial  mind  a  clear "'aV>d 
satisfactory  answer  to  such  question, 
always  seeking  first  for  that  which  in 
its  nature  is  most  appropriate,  unless 
the  positive  law  has  enacted  a  different 
rule."  Gardner  v.  Collector,  6  Wall. 
(U.  S.)  499;  Legg  v.  Annapolis,  42  Md. 
203;  Berry  v.  Baltimore  etc.  R.  Co.,  41 
Md.  446;  Moody  v.  State,  48  Ala.  115; 


People  v.  DeWolf,  62  111.  253;  State  v. 
Hastings,  24  Minn.  78;  South  war k 
Bank  v.  Com.,  26  Pa.  St.  446;  Jones  v. 
Hutchinson,  43  Ala.  721;  Fowler  v. 
Pierce,  2  Cal.  165;  Speer  i>.  Plank  Road 
Co.,  22  Pa.  St  376;  Opinion  of  the  Jus- 
tices, 35  N.  H.  579;  Opinion  of  thejus- 
tices,  52  N.  H.  622;  Coleman  v.  Dob- 
bins, 8  Ind. 

Legislative  Journals.  —  In  the  fol- 
lowing cases  in  Illinois  it  is  held 
that  the  journals  of  the  legisla- 
ture must  be  exemplified  in  the 
record,  and  the  court  will  not,  of  its  own 
motion,  look  into  them.  Illinois  Central 
R.  Co.  v.  Wren,  43  111.  77;  Bedard  v. 
Hall,  44  111.  91 ;  Grob  v.  Cushman,  45 
111.  119.  Compare  with  the  foregoing: 
Pac.  R.  Co.  v.  Governor,  23  Mo.  353; 
Duncombe  v.  Prindle,  12  Iowa  2;  Green 
v.  Weller,  32  Miss.  651 ;  Pouke  v.  Flem- 
ing, 13  Md.  392;  People  v.  Devlin,  33 
N.  Y.  269;  Pangborn  v.  Young,  32  N. 
J.  29;  Root  v.  King,  7  Cow.  (N.  Y.) 
613;  Kilbourn  v.  Thompson,  103  U.  S. 
168;  Purdy  v.  People,  4  Hill  (N.  Y.) 
384;  Chicago  etc.  R.  Co.  v.  Wiggins 
Ferry  Co.,  110  U.  S.  615. 

True  Readme  of  Statute. — The  ap- 
pellate court,  if  in  doubt  as  to  the  true 
reading  of  a  statute,  will,  of  its  own 
motion,  inform  itself  thereof  by  re- 
ferring to  the  original  act  on  file  in  the 
office  of  the  secretary  of  state.  State 
v.  Clare,  5  Iowa  509. 

1 .  A  treaty  is  the  supreme  law  of  the 
land  by  which  judges  in  every  State 
must  be  bound,  and  no  act  of  the  legis- 
lature can  stand  in  its  wav.  Hanenstein 
v.  Lynham.  10  Otto  (l/.  S.)  483.  A 
treaty  is  the  law  of  the  land,  and  must 
be  so  regarded  by  the  judiciary.  Doe 
v.  I.  ..den,  16  How.  (U.  S.)  635;"  United 
States  v.  Schooner  Peggy,  1  Cranch 
(U.  S.)  103.  > 

Treaty  with  Indian  Tribe. — A  treaty 
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visions  in  treaties  agreed  upon  for  the  extradition  of  persons 
charged  with  crimes  will  be  duly  recognized.9 

7.  Public  Institutions. — Many  public  institutions  are  established 
by  law,  as  court  houses,  asylums  and  public  prisons.  These  may 
be  accorded  notice  by  the  courts,  upon  the  ground  of  their  legal 
status,  as  well  as  upon  their  well  known  character  and  situation. 

The  universities  of  Oxford  and  Cambridge,  and  that  they  were 
established  for  the  promotion  of  learning  and  religion,  aire  taken 
judicial  notice>of  by  the  English  courts.1 

8.  Constitutional  Law. — Judicial  notice  will  be  taken  of  the  con- 
stitution of  the  United  States,  the  amendments  to  the  same,  and 
the  date  of  their  ratification.  In  like  manner  the  constitution  of 
the  State  where  the  court  is  organized  and  held,  as  well  those 
that  may  have  been  superseded  as  the  one  then  remaining  in 
force,  and  the  dates  of  adoption  and  rescission,  will  be  noticed.* 

Courts  will  also  recognize  the  common  law,3  and  the  extent  to 


with  an  Indian  tribe  is  tike  a  treaty  with 
a  foreign  nation  as  far  as  the  power  of 
the  contracting  parties  is  concerned,  and, 
like  a  treaty  with  a  for~'gn  nation,  is  a 
law  equally  sacred  and  equally 
binding  as  a  law  of  congress.  United 
States  v.  Payne,  2  McCrary  (U.  S.) 
289;  Wilson  v.  Wall,  6  Wall.  (U.  S.) 
83;  Dole  v.  Wi.oon,  16  Minn.  472; 
United  States  v.  Reynes,  9  How.  (U.  S.) 
127;  Godfrey  v.  Godfrey,  17  Ind.  6;  s. 
c,  79  Am.  Dec.  448. 

9.  Treaties  for  Extradition. — In  an  ac- 
tion against  a  party  for  slanderously 
chargi  ng  the  plaintiff  with  having  been 
guilty  of  murder  in  Ireland,  the  court 
took  judicial  notice  of  the  existence 
and  terms  of  the  extradition  treaty  be- 
tween the  United  States  and  Great 
Britain,  and  that  without  any  other 
proof  it  shows  that  Ireland  is  a  part  of 
the  British  empire,  and  within  its  juris- 
diction, and  that  murder,  is  a  crime,  the 
perpetrator  of  which  b-liat^  to  be  re- 
claimed by  the  British  government, 
and  delivered  up  to  justice  by  our  own 
government  wherever  found  within  the 
territorial  limits  of  this  Republic. 
Montgomery  v.  Deeley,  3  Wis.  623. 

1.  Public  Institutions. — The  universi- 
ty of  Oxford  may  at  least  be  said  to  be 
a  national  institution  erected  for  a  great 
national  purpose,  namely,  the  advance- 
ment of  learning  and  religion  through- 
out the  nation.  We  are  bound  to  know 
judicially  that  the  legislation  of  parlia- 
ment so  "deals  with  its  title  and  property 
as  best  to  advance  the  interest;;,^'  the 
public  in  the  two  respects  we  have 
named.  Oxford  ~?oor  Rate,  8  Ellis  4c 
B.  185,  204. 


2.  The  constitution  is  the  funda- 
mental law  of  the  State,  in  opposition 
to  which  any  other  law,  or  any  direc- 
tion or  order,  must  be  inoperative  and 
void.  If,  therefore,  such  other  law,' 
direction  or  order  seems  to  be  applica- 
ble to  the  facts,  but  on  comparison  with 
the  fundamental  law  the  latter  is 
found  to  be  in  conflict  with  it,  the  court, 
in  declaring  what  the  law  of  the  case  is, 
must  necessarily  determine  its  inva- 
lidity, and  thereby  effectually  annul  it. 
De  Chastellux  v.  Pairchild,  15  Pa.  St. 
18. 

A  court  will  judicially  notice  the 
constitution  of  another  State  so  far  as 
it  established  the  jurisdiction  of  courts. 
BufTum  v.  Stimpson,  5  Allen  (Mass.) 
S9>- 

3.  Where  words  were  omitted  in  the 

title  of  the  enrolled  and  approved  bill, 
and  the  court,  upon  judicial  notice  and 
inspection  of  the  journals  of  the  two 
houses  and  the  original  bill,  as  passed 
by  the  houses  respectively,  find  the 
same  to  have  been  an  omission,  and 
that  the  words  were  included  in  the 
title  to  the  bill  as  it  thus  passed  the  two 
houses:  and  when  the  omitted  words 
do  not  change  the  substance  or  effect 
of  the  law,  the  effect  of  the  same  cannot 
be  held  to  render  the  act  invalid. 
S'  -in  v.  Leeper,  78  Ala.  517. 

Common  Law. — Matters  of  national 
history  are  recognized  by  the  courts, 
as,  for  instance,  that  the  common  law 
prevails  in  the  States  of  the  United 
States  which  were  originally  colonized 
from  England.  Holmes  v.  Mallett, 
Morris  (Iowa)  82. 

Receiver  at  Common  Law.— SLuar* 


12  C.  of  L. — 11 
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which  it  is  in  force  within  the  State  or  territory  where  the  court 
is  held.1 

9.  The  Law  of  Nations  and  Maritime  Jurisdiction. — The  law  of  na- 
tions, from  its  reciprocal  nature  and  mutual  benefit  to  all  civilized 
nations,  is  universally  recognized  by  their  courts*  Foreign  prize 
courts  of  admiralty  and  general  maritime  jurisdiction,  being  the 
courts  of  the  civilized  world  and  of  co-ordinate  jurisdiction,  are 
judicially  recognized,  and  their  seals  need  not  b£  proved.3 


whether  the  extent  of  the  functions  of  a 
common  law  receiver  could  be  judicially 
noticed,  as  the  authority  of  such 
officers  is  not  of  uniform  capacity,  be- 
ing graduated  to  the  occasion.  Hurd 
v.  Elizabeth,  n  Vroom  (N.J.)  220. 

law  In  Admiralty. — The  public  laws 
of  a  foreign  nation  on  a  subject  of  com- 
mon concern  to  all  nations,  promul- 

fated  by  the  governing  powers  of  the 
fnited  States,  may  be  noticed  as  law  in 
a  court  of  admiralty  without  further 
proof.  Talbot  v.  Seeman,  1  Cranch 
(U.  S.)  1. 

1.  Courts  Are  Bound  to  Know  the  Com- 
mon Law. — In  the  vast  majority  of 
cases  in  which  remedies  are  given  for 
wrongs  committed,  the  judge  looks 
only  to  the  common  law,  and  must  ad- 
minister justice  on  principles  which 
have  been  grown  up  irrespective  of 
statutes,  and  which,  no  matter  how  re- 
cently announced,  are  assumed  to  have 
existed  from  time  immemorial.  If  the 
common  law  is  inadequate,  the  proper 
course  is  by  legislation.  Wilson  v. 
Bumstead,  12  Neb.  1 

Application  to  Novel  and  Peculiar 
Conditions  and  Facts. — The  condition 
and  history  of  the  mining  lands,  as  to 
individual  rights  upon  them,  is  novel 
and  peculiar,  and  we  have  no  hesita- 
tion in  applying  the  principles  of  the 
common  law  to  the  rights  of  parties  and 
of  the  public  in  regard  to  them.  That 
new  conditions  and  new  facts  may  pro- 
duce the  novel  application  of  a  rule 
which  has  not  been  before  applied  in 
like  manner  does  not  make  it  any  less 
the  common  law;  for  the  latter  is  a  sys- 
tem of  grand  principles,  founded  upon 
the  mature  and  perfected  reason  of 
centuries.  It  would  have  but  little 
claim  to  the  admiration  to  which  it  is 
entitled  if  it  failed  to  adapt  itself  to  any 
condition,  however  new,  which  may 
arise;  and  it  would  be  singularly  lame 
if  it  is  impotent  to  determine  the  right 
of  any  dispute  whatever.  Conger  v. 
Weaver,  6  Cal.  548;  s.  c,  65  Afh.  Dec. 
528. 


The  courts  of  this  State  will  not  take- 
judicial  notice  of  any  of  the  laws  of  our 
sister  States,  at  variance  with  the  com- 
mon law;  but  upon  common  law  ques- 
tions, the  legal  presumption  is,  that  the 
common  law  of  such  State  is  similar  to 
that  of  our  own.  Wilson  v.  Cockrcll,. 
8  Mo.  7:  Houghtaling  v.  Ball,  19  Mo. 
84;  Billingsley  v.  Dean,  11  Ind.  331. 

Common  Law  of  Foreign  Country. — 
The  unwritten  or  common  law  of  a 
foreign  country  must  be  proved  as  a 
fact.    Owen  v.  Boyle,  15  Me  147. 

2.  Lawof  Natione-The  law  of  nations 
which  will  be  judicially  recognized  by 
the  courts  as  being  generally  binding  on 
all  independent  states,  and  as  affecting 
the  rights  of  their  citizens  or  subjects, 
is  derived  from  three  sources — first 
from  the  long  and  ordinary  practice  or 
nations,  which  affords  evidence  of  a 
general  custom,  tacitly  agreed  to  be  ob- 
served until  expressly  abrogated; 
second,  the  recitals  of  what  is  acknowl- 
edged to  have  been  the  law  or  practice 
of  nations  and  which  recitals  will  fre- 
quently be  found  in  modern  treaties; 
third,  the  writings  of  eminent  authors 
who  have  long,  as  it  were  by  concur- 
rence of  testimony  an  opinion,  declared 
what  is  the  existing  international  juris- 
prudence. Vattel's  Law  of  Nations, 
note  1.  The  law  of  nations  is  in  force, 
not  because  it  was  prescribed  by  any 
superior  power,  but  because  it  has  been 
generally  accepted  as  a  rule  of  conduct. 
The  Scotia,  14  Wall.  (U.  S.)  170.  See 
also  International  Law. 

3.  A  sentence  of  a  foreign  prize  court 
is  conclusive  evidence  in  an  action  upon 
a  policy  of  insurance  upon  every  matter 
within  the  jurisdiction  of  such  court 
upon  which  it  professed  to  decide. 
Bolton  v.  Gladstone,  5  East  (Eng.)  155; 
Oddy  v.  Boville,  2  East  (Eng.)  473; 
Lotham  v.  Henderson,  3  Bos .  &  Pull. 
(Eng.)  499;  Fisher  v.  Ogle,  1  Camp. 
(Eng.)  429;  Hughes  ft.  Cornelius,  2 
Show.  (Eng.)  242. 

Rule  In  the  United  States  Supreme- 
Court.— "The  established  law  in  Bng- 
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10.  Foreign  law»  and  Customs. — No  court  takes  judicial  notice 
of  the  laws  of  a  foreign  country,  but  they  must  be  proved  as 
facts,  and  this  proof  must  be  made  to  the  court  rather  than  to 
the  jury.1  The  relation  of  the  States  in  the  Union  to  each  other 
is  that  of  foreign  States  in  close  friendship,  and  the  common  law 
rule  as  to  proving  the  laws  of  foreign  countries  is  somewhat  re- 
laxed, so  that  a  printed  volume  purporting  on  its  face  to  contain 
the  laws  of  a  sister  State  will  be  received  as  prima  facie  evidence 
to  prove  the  statute  laws  of  that  State.*  In  those  States  and 
territories  whose  domain  has  been  acquired  from  other  nations, 
and  in  the  erection  of  new  States  from  old  ones,  an  exception  is 
made,  and  the  laws  in  force  at  the  time  the  territory  was  acquired 
by  the  United  Sjates,  or  upon  the  .erection  of  the  new  State,  are 
judicially  recognized  by  the  United  States  courts  and  those  of 
the  State  and  territory  within  each  jurisdiction.8   This  rule  is  es- 


land  upon  this  subject,  is,  that  the  sen- 
tence of  a  foreign  court  of  competent 
jurisdiction,  condemning  the  property 
upon  the  ground  that  it  was  not  neu- 
tral, is  so  entirely  conclusive  of  the  fact 
so  decided  that  it  can  never  be  contro- 
verted, directly  or  collaterally,  in  any 
other  court  having  concurrent  jurisdic- 
tion. This  doctrine  seems  to  result 
from  the  well  established  rule  in  Eng- 
land, that  the  judgment,  sentence,  or 
decree  of  a  court  of  exclusive  jurisdic- 
tion, directly  upon  the  point,  may  be 
given  in  evidence  as  conclusive  upon 
the  same  matter  coming  Incidentally  in 
question  in  another  court  for  a  different 
purpose.  This  rule  prevails  in  admi- 
ralty courts  upon  the  ground  that  all 
the  world  are  parties  in  an  admiralty 
cause;  and  public  convenience  seems  to 
require  that  a  question,  which  has  once 
been  fairly  decided,  should  not  be 
again  litigated  between  the  same  parties 
unless  in  a  court  of  appellate  jurisdic- 
tion. Upon  the  whole,  I  am  clearly  of 
opinion  that  the  sentence  of  the  court 
of  admiralty  at  Barbadoes,  condemning 
the  brig  Fame  and  her  cargo  as  prize,  on 
account  of  an  attempt  to  break  the 
blockade  of  Martinique,  is  conclusive 
evidence  in  this  case  against  the  as- 
sured, to  falsify  his  warranty  of  neu- 
trality. Per  Washington,  J.,  in 
Croudson  v.  Leonard,  4  Cranch  (U. 
S.)  434. 

Rule  as  to  Notice  in  New  York — "The 
decree  of  condemnation,  even  in  prize 
causes,  does  not  establish  the  law.  but 
is  merely  the  decision  of  the  court  that 
the  facts  established  rendered  the  prop- 
erty a  lawful  prize,  agreeably  to  the 
law  of  nations.    The  courts  of  all  civil- 


ized countries  will  judicially  take  notice 
what  that  law  is;  and  if  it  appear  by  the  _ 
proceedings  in  the  prize  court  that  the  " 
condemnation  was  not  found  on  a 
breach  of  the  law  of  nations,  it  will  not 
be  considered  as  binding  upon  the 
courts  of  other  countries  upon  the  ques- 
tion of  neutrality ;  but  we  cannot  judi- 
cially notice  the  municipal  laws  of  for- 
eign countries;  they  must  be  proved  like 
other  facts.  Per  Walworth,  Ch.,  in 
Ocean  Ins.  Co.  v.  Francis,  2  Wend.  (N. 
V.)  64;  s.  c,  19  Am.  Dec.  549,  citing 
Pollard  v .  Bell,  8  T.  R.  (Eng.)  434. 

The  seal  of  a  court  of  admiralty 
proves  itself,  therefore,  when  the  record 
of  a  decree  of  the  court  of  vice  admi- 
ralty, in  Bermuda,  purporting  to  be 
certified  by  the  deputy  registrar, 
under  the  seal  of  the  court,  was  oflfiered 
in  evidence  with  no  other  proof  of 
authenticity,  it  was  held  to  be  admissi- 
ble. Thompson  v.  Stewart,  3  Conn.  171. 

Where  a  vessel  was  destroyed  because 
unfit  to  be  sent  in,  the  court  was  held 
to  have  judicial  cognizance  of  the  cap- 
ture without  having  her  within  its  ter- 
ritorial jurisdiction.  Schooner  Zavalla, 
Blatchf.  P.  C.  (U.  S.)  173. 

Where  a  cargo  Is  captured  as  prize, 
for  an  alleged  attempt  to  violate  the 
blockade,  the  court  will  take  judicial 
notice  that  the  shipper  at  Nassau  is  a 
person  who  is  shown  by  the  records  of 
the  court  to  have  been  actually  engaged 
in  trading  to  and  from  the  blockaded 
ports.  The  Minna,  Blatchf.  P.  C.  (U. 
S-)  333- 

1.  See  Foreign  Laws,  vol.8, p.  435. 

2.  See  Foreign  Laws,  vol.  8,  p.  437. 

3.  Pecquet  v.  Pecquet,  17  La.  An. 
204. 
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pecially  true  as  to  the  laws  of  descent  and  those  affecting  the 
titles  to  lands  by  reason  of  any  acts  or  grants  of  the  former  gov- 
ernment.1 The  customs  and  usages  forming  the  law  merchant 
are  judicially  noticed ;  *  and  this  law  is  presumed  to  prevail  in  all 
the  other  States  of  the  Union.  The  certificates  and  seals  of  for- 
eign notaries  also  given  full  faith  and  credit  in  any  matter  falling 
within  such  usages  of  the  commercial  world.3    What  constitutes 


Spanish    Law    In    Missouri.— The 

courts  of  Missouri  will  take  judicial 
notice  of  the  Spanish  law  formerly  in 
force  in  this  territory.  Chouteau  v. 
Soulard,  9  Mo.  581. 

1.  Crandall  v.  Sterling  &  Co.,  1  Colo. 
106;  United  States  v.  Turner,  1 1  How. 
(U.  S.)  563;  United  States  t>.Perot,  8 
Otto  (U.  S.)  428;  Stevens  v.  Bernar,  9 
Humph.  (Tenn.)  546;  Wilson  v.  Smith, 
5  Yerg.  (Tenn.)  399;  Payne  v.  Tread- 
well,  16  Cal.  221;  Bouldin  v.  Phelps,  30 
Fed.  Rep.  547. 

Illinois  Grant. — Henthorn  v.  Doe,  1 
Blatchf.  (Ind.)  157. 

Separation  of  Kentucky  from  Virginia. 
—Delano  v.  Jopling,  1  Litt.  (Kv.)  1 17, 
417;  Holley  v.  Holley,  Littel's  Sel.  Cas. 
(Ky.)  5055  s.  c,  12  Am.  Dec.  342. 

3.  Foreign  customs,  other  than  those 
forming  the  law  merchant,  will  not  be 
judicially  noticed.  Jewell  v.  Center,  25 
Ala.  498;  Munn  v.  Burch,  25  111.  21; 
Wiggins  Ferrv  Co.  v.  Chicago  etc.  R. 
Co.,  5  Mo.  App.  347;  Goldsmith  v. 
Sawyer,  46  Cal.  209. 

A  general  usage,  when  it  has  been  as- 
certained and  established,  becomes  a 
part  of  the  law  merchant,  which  courts 
are  bound  to  know  and  recognize.  Per 
Lord  Campbell,  in  Brandav  v.  Bar- 
nett,  12  CI.  &  F.  805. 

Law  Merchant  and  Almanac. — The 
rule  that  the  court  will  take  judicial 
notice  of  the  law  merchant  and  almanac, 
was  applied  in  case  of  an  allegation  that 
a  note  was  presented  for  payment  on  a 
certain  day  of  the  month;  the  next  day 
following  being  Sunday.  Reed  v.  Wil- 
son, 41  N.J.  29. 

Certificate  of  Notary. — In  an  action 
by  a  payee,  upon  a  foreign  bill  of  ex- 
change, the  court  will  take  judicial 
notice  of  the  notarial  certificate  as  proof 
of  presentation  and  nonpayment. 
Pierce  v.  Indseth,  106  U.  S.  546. 

Local  Custom  a  Part  of  the  Law 
Merchant. — A  local  custom  may,  by 
being  tacitly  incorporated  into  a 
contract,  be,  in  point  of  fact,  a 
law  to  the  parties  contracting;  yet 
it  is  evident  that  when  such  a  cus- 
tom is  relied  on  it  must  be  proved  be- 
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fore  the  court  will  take  notice  of  it 
Thus  a  custom  of  merchants  is  at  first 
proved  by  their  testimony;  but  when 
once  decisions  are  made  thereon,  it  be- 
comes thereupon  a  part  of  the  law  of 
the  land,  of  which  the  courts  will  take 
judicial  notice.  Bank  of  Columbia  v. 
Fitzhugh,  1  Har.  &  G.  (Md.)  239; 
Branch  v.  Burnley,  1  Call  (Va.)  159; 
Consequa  v.  Willings,  1  Pet.  (U.  S.)C. 
C.  225,  230. 

Law  merchant  Is  not  a  subject  of  proof, 
as  matter  of  fact,  but  will  be  noticed  and 
applied  by  the  courts.  Jewell  v.  Center, 
25  Ala.  498.  Custom,  long  acquiesced 
in  and  sanctioned  by  judicial  decision, 
and  which  have  given  rise  to  the  sys- 
tems of  common  law  and  the  law  mer- 
chant, amounts  to  positive  law,  is  judi- 
cially noticed,  and  not  the  subject  of 
proof.  Barlow  v.  Lambert,  28  Ala.  704; 
s.  c,  65  Am.  Dec.  374. 

S.  The  law  merchant  is  known  to  the 
courts  as  part  of  the  common  law  and 
is  presumed  to  prevail  in  a  sister  State 
until  the  contrary  is  shown.  Dunegan 
v.  Wood,  49  Ala.  242. 

A  notary  public's  seal  proves  itself  in 
all  countries  where  the  law  merchant 
prevails,  and  it  is  only  necessary  that  it 
should  conform  to  the  law  of  the  place 
where  the  notary  acts;  an  impression 
on  paper  is  good.  Orr  v.  Lacy.  4  Mc- 
Lean (U.  S.)  343. 

A  notarial  seal  is  taken  judicial  notice 
of  the  world  over.  The  character,  or 
make  up  of  the  seal,  is  determined  by 
the  local  law;  if  there  is  none  on  the 
subject,  by  the  common  law.  But  it  is 
the  seal,  and  not  its  make  up  or  charac- 
ter, that  raises  the  presumption  of  offi- 
cial character.  The  presumption  is  that 
it  is  the  seal  of  the  person  whose  seal  it 
purports  to  be,  and  who  subscribes  the 
jurat.  Where  the  notary  subscribed 
the  jurat,  "A.  E.  Scott,  Notary  Public, 
Lucas  Co.,  Ohio,"  the  seal  was  keld 
entitled  to  judicial  sanction  as  evidence 
of  the  notarial  or  official  character  of 
the  person.  In  re  Phillips,  14  Nat. 
Bank  Reg.  (U.  S.)  219. 

In  a  Foreign  Country. — The  court  will 
take  judicial  notice  of  the  seal  of  a 
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a  crime  under  the  law  of  the  State  where  the  court  is  held  will 
be  presumed  to  be  a  like  offence  in  any  State  or  country  where 
the  common  law  prevails.1 

11.  General  and  Local  Customs. — Customs,  when  so  generally  es- 
tablished as  to  be  universally  known,  will  be  judicially  noticed. 
Where  a  custom  is  so  universal  and  of  such  antiquity  that  all  men 
must  be  presumed  to  know  it,  courts  will  not  pretend  to  be  more 
ignorant  than  the  rest  of  mankind,  but  will  recognize  and  act 
upon  it.* 

Local  customs,  such  as  those  prevailing  in  Indian  tribes ;  the 


notary  public  of  a  foreign  country,  and 
give  it  full  faith  and  credit  as  authenti- 
cating a  certificate  of  protest  An  im- 
pression of  the  seal,  made  upon  the 
paper  itself  in  such  a  manner  as  to  be 
readily  identified  upon  inspection,  is  a 
sufficient  sealing.  Pierce  v.  Indseth,  16 
Otto  (U.  S.)  546. 

1.  As  larceny  is  an  offence  of  an  in- 
famous character,  contrary  to  the  moral 
law,  contrary  to  the  common  law,  and 
the  municipal  law  of  every  civilized 
country,  we  are  justified  in  presuming 
that  it  is  a  criminal  offence,  punishable 
by  law  in  all  the  States  of  this  union. 
Poe  v.  Grever.  35  Tenn.  (3  Sneed) 
668. 

Unless  the  statute  requires  evidence 
of  official  character  to  accompany  the 
official  act  which  it  authorizes,  none  is 
necessary.  And  where  one  State  rec- 
ognizes acts  done  in  pursuance  of  the 
laws  of  another  State,  its  courts  will 
take  judicial  notice  of  those  laws,  so  far 
as  may  be  necessary  to  determine  the 
validity  of  the  acts  alleged  to  be  in 
conformity  with  them.  Carpenter  v. 
Dexter,  8  Wall.  (U.  S.)  513. 

Established  Rules  of  Navigation. — 
Where  a  set  of  rules  of  navigation 
(prescribing  the  different  kinds  of  lights 
to  be  used  on  vessels)  has  been  issued 
by  a  foreign  government,  and  accepted 
as  obligatory  by  more  than  thirty  of  the 
principal  commercial  nations  of  the 
world,  the  courts  may  take  judicial 
notice  of  the  fact  that  by  common  con- 
sent of  mankind  these  rules  have  been 
acquiesced  in  as  of  general  obligation. 
The  law  maritime  does  not  require 
proof  as  a  foreign  law.  The  Scotia,  14 
Wall.  (U.  S.)  170. 

2.  Customs  are  judicially  noticed  when 
of  so  general  a  character  as  to  be  uni- 
versally known. 

How  Railroads  Are  Managed. — Courts 
will  judicially  know  that,  as  a  general 
rule,  trains  running  upon  a  railroad 
are  run,  directed  and  controlled  by  the 


owners  of  the  road.  South  etc.  R.  Co. 
v.  Pilgreen,  62  Ala.  305;  Evansville  etc. 
R.  Co.  v.  Smith,  65  Ind.  93. 

Banking  Business. — Courts  take  judi- 
cial notice  of  common  course  of  bank- 
ing business.  Merchants  etc.  Bank  v. 
Hall,  83  N.  Y.  338;  British  etc.  Co.  v. 
Tibballs,  63  Iowa  468. 

Interest. — Judicial  notice  will  be  taken 
of  the  value  of  money.  O'Ferrall  v. 
Davis,  1  Iowa  560.  Also  of  the  custom 
of  merchants  to  charge  interest,  after 
six  months.  Koons  v.  Miller,  3  W.  & 
S.  (Pa.)  271;  Watt  v.  Hoch,  25  Pa.  St 
411. 

Custom  of  Common  Carriers — C.  0.  D. — 

Courts  and  juries,  from  their  general 
information,  may  take  the  Initials  C.  O. 
D.,  when  affixed  to  packages  sent  by 
common  carriers  from  seller  to  buyer, 
to  mean  that  delivery  is  to  be  made 
upon  payment  of  the  charges  due  the 
seller  for  the  price,  and  the  carrier  for 
the  carriage  of  the  goods.  State  v.  In- 
toxicating  Liquors,73  Me.  278.  Compare 
McNichol  v.  Pacific  Express  Co.,  12 
Mo.  App.  401.  See  C.  O.  D.,  vol.  3,  p. 
289. 

Usual  Business  of  Mercantile  Agencies. 

— Courts  will  take  judicial  notice  that 
mercantile  agencies  collect  and  com- 
municate information  concerning  the 
financial  condition  of  persons  in  busi- 
ness. Holmes  v.  Harrington,  20  Mo. 
App.  661. 

Interest  on  Accounts. — The  custom  of 
merchants  to  charge  interest  on  their 
accounts,  after  six  months,  will  be  judi- 
cially noticed.  Koons  v.  Miller,  3  W. 
&S.  (Pa.)  271;  Watt  v.  Hoch,  25  Pa. 
St.  411. 

Sundays  and  Great  Festivals  as  Dies 
Hon. — By  commercial  usage,  Sundays 
and  great  festivals,  such  as  Christmas, 
are  dies  non  in  law,  and  courts  will 
judicially  take  notice  of  the  commer- 
cial usage  to  observe  them,  without  proof 
on  the  subject;  and  therefore,  if  a  note 
falls  due  on  such  days,  it  should  (unless 
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rules  of  a  board  of  brokers  not  amounting  to  a  general  usage  of 
trade,  and  the  rules  and  regulations  of  a  church  organization,  will 
not  be  recognized.1 

The  usual  methods  of  business;2  the  authority  of  superintend- 
ents or  general  managers  of  mines  or  manufactories,  in  regard  to 
the  general  business  transacted  by  them ;  the  usual  customs  of 
merchants  as  to  business  hours ;  the  use  of  checks  and  certificates 


otherwise  provided  by  statute)  be  pro- 
tested for  nonpayment  on  the  day  pre- 
vious thereto.  Sasscer  v.  Farmers' 
Bank,  4  Md.  409. 

Custom  of  the  Road. — Notice  wilt  be 
taken  of  the  custom  of  the  road  in  pass- 
ing to  the  right  or  left.  8  C.  &  P. 
(Eng.)  104. 

Customs  of  the  Sea. — And  of  the  cus- 
toms of  the  sea,  if  general  and  notorious. 
The  Scotia,  14  Wall.  (U.  S.)  17a  See 
Law  of  the  Road. 

1.  Local  Customs. — Courts  do  not  take 
judicial  notice  of  the  local  customs 
which,  under  the  United  States  Re- 
vised Statutes,  $  2339,  entitle  prior  pos- 
sessors to  a  right  to  use  water  for 
mining  purposes,  etc.;  the  claimant  must 
allege  and  prove  the  custom.  Lewis  v. 
McClure,  8  Oreg.  274. 

Customs  of  a  Particular  Denomina- 
tion of  Christians. — Before  our  courts 
can  take  notice  of  the  customs  of  a  par- 
ticular denomination  or  body  of  chris- 
tians, or  their  nature  or  effect,  or  of  any 
rights  or  disabilities  resulting  from  their 
observance  or  neglect,  the  existence  of 
the  customs  must  be  properly  averred 
and  proved  as  matter  of  fact.  Youngs 
v.  Ransom.  31  Barb.  (N.  Y.)  49. 

Head  of  a  Family  Among  the  Choctaw 
Indiana. — Where  a  white  man  married 
a  woman  who  was  a  member  of  the  In- 
dian nation,  and  adopted  her  domicil; 
whether  he  became  the  head  of  a  family 
or  not,  must  depend  upon  the  law  and 
custom  regulating  the  marital  rights  of 
the  parties  in  such  case;  and  the  head 
of  a  family,  mentioned  in  the  treaty,  is 
presumed  to  mean  one  who  is  so  in  the 
Choctaw  sense  of  the  term,  or  accord- 
ing to  usages  and  customs  of  that  na- 
tion. These  facts  must  be  averred  and 
proven,  like  other  material  facts  in  the 
litigation,  and  the  court  can  only  take 
judicial  notice  of  the  law,  or  the  acts  of 
certain  officers  of  the  government,  but 
cannot  so  take  notice  of  local  customs. 
Turner  v.  Fish,  nS  Miss.  306;  Dutch, 
Flat  Water  Co.  v.  Mooney,  12  Cal. 

Rules  of  a  Board  of  Brokers. — If  a 

board  of  brokers  have  rules  which  are 


not  rules  and  usages  of  trade  and  com- 
merce that  would  be  recognized  with- 
out their  adoption  by  the  board,  the 
court  will  not  take  judicial  notice  of 
them  unless  they  are  pleaded.  Gold- 
smith v.  Sawyer,  46  Cal.  209;  Sarah  ass 
v.  Armstrong,  16  Kans.  192. 

Local  Custom  of  Mutual  Credits  by 
Merchants. — Judicial  notice  is  taken  of 
the  mercantile  custom  of  mutual  credits 
under  which  business  establishments 
furnish  each  other's  clerks  or  customers 
with  goods  and  charge  them  to  each 
other.  It  is  within  the  authority  of 
the  managing  partner  to  authorize  such 
dealings,  and  when  so  authorized  they 
are  binding  until  notice  to  the  contrary. 
It  is  an  every  day  custom,  and  a  very 
reasonable  one,  from  which  all  parties 
reap  profit.  Cameron  v.  Blackman,  39 
Mich.  108. 

Weights  and  Measures.— Courts  will 
take  notice  of  established  weights  and 
measures.  Mays  v.  Jennings,  4  Humph. 
(Tenn.)  102. 

3.  Courts  will  take  notice  of  a  usage) 
in  transmitting  bills  from  one  part  of 
the  country  to  another  for  collection, 
where  the  forms  of  endorsements  are 
influenced  by  such  usage.  Lee  r.  Chil- 
licothe  Branch  Bank,  1  Biss.  (U.  S.) 
3*5- 

Where  a  usage  has  become  so  estab- 
lished as  to  become  a  part  of  the  law, 
the  court  will  act  upon  it  without  re- 
quiring it  to  be  proved.  Consequa  r. 
Willings,  1  Pet.  (U.  S.)  C.  C.  225. 

The  Usages  of  Inland  Commerce. — 
The  ordinary  usages  and  the  usual 
course  of  the  great  inland  commerce  of 
the  Mississippi  valley,  by  which  its 
products  find  their  way  to  market,  will 
be  judicially  noticed  by  the  court. 
Gibson  v.  Stevens,  8  How.  (U.  S.)  384. 

Customs  of  Merchants. — The  A  rkan- 
sas  court  will  take  judicial  notice  of 
the  general  custom  and  usages  of  mer- 
chants, as  well  as  the  general  customs 
of  our  own  country,  as  matters  that  are 
generally  known.  Therefore  notice  to 
the  acceptor,  or  prior  endorser,  to  a 
protested  bill  of  exchange,  will  be  suffi- 
cient, if  deposited  in  the  post  office  to 
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-of  deposits 1  by  bankers ;  the  usage  of  commission  men  to  store 
grain  of  the  same  grade,  belonging  to  consignors,  in  a  common 
bin  in  public  warehouses ; a  the  ordinary  meaning  of  words  in 
common  use,  and  of  abbreviations  universally  employed,  are  ju- 
dicially recognized  by  the  courts.8 

12.  Private  and  Special  Statutes. — Unless  required  by  statute  so 
to  do,  courts  will  not  take  judicial  notice  of  acts  of  a  private  or 
special  character;  but  if, at  the  time  of  its  passage,  the  legislature 
declares  the  act  to  be  a  public  one,  it  will  be  so  noticed.4 


go  by  the  first  mail  that  departs  after  for  sale,  may  store  it  in  mass  in  a  bin 

the  commencement  of  the  ordinary  mer-  with  other  wheat  of  the  same  grade  and 

cantile  business  hours  of  the  day  next  quality,  in  the  absence  of  instructions 

succeeding  that  in  which  the  notice  from  the  consignor  to  the  contrary.  It 

came  to  hand.  Davis  v.  Hanly,  12  Ark.  has  become  a  matter  of  common  knowl- 


645- 

1.  Usage  of  Banks. — Courts  will  take 
Judicial  notice  of  the  general  customs 
and  usages  of  merchants,  and  whatever 
ought  to  be  known  within  the  limits  of 
their  jurisdiction.  Therefore,  held,  that 
the  system  by  which  nearly  all  banks 
transact  monetary  affairs  by  the  use  of 
checks  and  certificates  of  deposit  with- 
out the  actual  handling  of  bank  notes  or 
coin,  is  so  well  known  and  understood, 
that  judicial  notice  thereof  may  be 
taken  by  the  courts,  and  it  may  be  con- 
sidered that  persons  dealing  with  banks 
have  acted  with  reference  to  such  cus- 
tom. British  etc.  Co.  v.  Tibballs,  63 
Iowa  468. 

Different  Customs. — The  court  will 
take  judicial  notice  of  the  fact  that  the 
three  customary  surveys  of  logs  upon 
the  waters  of  the  Penobscot  river, 
namely,  the  woods  scale,  boom  scale 
and  sale  scale,  below  the  boom,  differ 
widely  from  one  another.  Putnam  v. 
White,  76  Me.  551. 

Present  Methods  of  Business.— Courts 
may  recognize  present  methods  of  doing 
business,  and,  under  established  com- 
mon law  principles,  enforce  new  classes 
-of  agreements  arising  from  them,  if  not 
against  public  policy.  Gregory  v. Wen- 
dell, 39  Mich.  337. 

The  authority  of  mining  superlnten- 
-dents,  or  general  agents  in  charge  of 
mines,  will  be  recognized  without  proof, 
as  covering  all  the  ordinary  local  busi- 
ness of  the  concern;  and  persons  deal- 
ing with  them  have  a  right,  in  the  ab- 
sence of  notice  to  the  contrary,  to 
assume  that  they  have  such  power. 
Adams  Mining  Co.  v.  Senter,  26  Mich. 
73- 

S.  A  factor  or  commission  merchant, 
to  whom  wheat  is  consigned  for  storage 
in  an  elevator  not  a  private  warehouse, 


edge  that  such  is  the  customary  manner 
of  storing  wheat  in  our  general  com- 
mercial elevators,  and  of  this  the  court 
should  not  affect  ignorance,  but  should 
take  judicial  notice  without  proof.  Da- 
vis v.  Kobe,  36  Minn.  428.  See  also 
generally  Usages  and  Customs. 

S.  Meaning  of  Words.  —  It  is  most  un- 
questionable that  courts  will  take  judi- 
cial notice  of  what  is  within  the  com- 
mon experience  and  knowledge  of  all 
men.  It  is  not,  therfore,  necessary  to 
prove  the  meaning  of  words  in  the  ver- 
nacular language,  nor  the  meaning  of 
terms  which  from  continuous  use  have 
acquired  a  definite  signification,  gener- 
ally, if  not  universally  known.  Watson 
v.  State,  55  Ala.  158.  Courts  will  take 
official  notice  of  the  ordinary  meaning 
of  words.  Smith  v.  Clayton,  5  Dutch. 
(N.J.)  357- 

Ordinary  Abbreviations.  —  Courts 
will  judicially  know  the  meaning  of 
abbreviations  ordinarily  employed,  and 
the  usual  method  of  computing  time; 
and,  therefore,  the  allegations  in  an  in- 
dictment stating  the  time  at  which  the 
offence  was  committed  as  between  the 
hours  of  n  o'clock  p.m.  of  the  21st 
day  of  January,  1885,  and  5  o'clock  a. 
m.  of  the  succeeding  morning  are  suffi- 
cient, to  charge  the  offence  of  selling 
liquor  contrary  to  law.  Hedderich  i\ 
State,  101  Ind.  564. 

The  letters  0.  O.  D.  used  in  a  com- 
plaint against  an  express  company  have 
acquired,  a  fixed  and  determinate  mean- 
ing to  be  taken  judicial  notice  of. 
United  States  Ex.  Co.  v.  Keefer,  59 
Ind.  263.  Courts  will  take  notice  of  com- 
mon abbreviations.  Paris  v.  Lewis,  85 
111.  S97. 

4.  See  also,  supra,  this  title,  Public 
Statutes. 
A  private  statute  should  be  offered  in 
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13.  Municipal  Ordinances. — The  ordinances  of  cities,  towns,  coun- 
ties and  other  municipal  corporations  and  local  boards  are  not 
judicially  noticed  by  courts  of  general  jurisdiction.1 


evidence  on  the  trial  of  a  suit,  and 
cannot  be  judicially  noticed.  Working- 
men's  Bank  v.  Converse,  33  La.  An. 
963.  See  Handy  v.  Phila.  etc.  R.  Co., 
1  Phila.  (Pa.)  31.  The  court  will  not 
take  judicial  notice  of  a  special  act  for 
the  survey  of  a  particular  tract  of  land. 
Allegheny  v.  Nelson,  25  Pa.  St.  332. 

The  court  will  not  take  judicial 
notice  of  an  act  which,  by  repealing  a 
repealing  clause,  revives  a  private  act. 
Com.  v.  Co.  Commrs.,  1  Pittsb.  Rep. 
(Pa.)  249. 

When  Not  Required  to  be  Pleaded.  — 
In  Kentucky,  where  by  statute  private 
acts  are  not  required  to  be  pleaded,  it  is 
held  that  they  will  be  judicially  noticed. 
Halbert  v.  Skyles,  1  A.  K.  Marsh. 
(Ky.)  368;  Collier  v.  Baptist  Ed.  Soc, 
8  B.  Mon.  (Ky.)  68. 

Where  so  required  by  statute,  private 
acts  will  be  judicially  noticed.  Somer- 
ville  v.  Winbish,  7  Gratt.  (Va.)  205. 
Compare  LeGrand  v.  Sidney  College, 
5  Munf.  (Va  )  324. 

Seasons  Why  Private  Statutes  Are 
Hot  Noticed. —  Private  and  special  acts 
of  the  legislature,  relating  only  to  a 
limited  number  of  persons,  are  not  laws 
of  which  the  courts  are  required  to  take 
official  notice.  1st.  Because  they  are  not 
matters  of  such  public  notoriety  that 
judges  are  presumed  to  know  them  at 
all  events.  2nd.  They  are  not  in 
reality  the  public  laws  of  the  State,  but 
rather  in  the  nature  of  a  contract  be- 
tween the  legislature,  in  their  repre- 
sentative capacity,  and  the  individuals 
who  are  supposed  to  derive  benefit  from 
them.  Leland  v.  Wilkinson,  6  Pet. 
(U.  S.)  317;  Trinlow  v.  Phila.  etc.  R. 
Co.,  10  W.  N.  C.  (Pa.)  436;  Bank  of 
Clarion  v.  Gruber,  87  Pa.  St.  468;  Le- 
grand  v.  Sidney  College,  5  Munf.  (Va.) 
324;  State  v.  Rose,  33  La.  An.  932. 

Beading  in  Evidence.  —  Although,  by 
the  statute,  private  acts  may  be  read  in 
evidence  at  the  trial  of  a  cause,  without 
being  specially  pleaded,  courts  do  not 
take  judicial  notice  of  them,  and  cannot 
look  outside  of  a  complaint  or  plea  de- 
murred to,  which  contains  a  reference  to 
a  private  statute  by  date  and  title  only, 
to  ascertain  what  it  contains,and  thereby 
determine  the  sufficiency  of  the  de- 
murrer. Broad  Street  Hotel  Co.  v. 
Weaver's  Admrs.,  57  Ala.  26. 

Acta   Creating   Foreign   or  Private 
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Domestic  Corporations.  —  Courts  can- 
not take  judicial  notice  of  a  foreign 
law  creating  a  foreign  corporation. 
Private  domestic  corporations  must, 
like  foreign  corporations,  aver  and 
prove  the  fact  of  incorporation.  Hoi- 
loway  v.  Memphis  &  El  Paso  R.  Co., 
23  Tex.  465;  8.  c,  76  Am.  Dec.  68. 

1.  Municipal  Ordinances.  — The  acts, 
votes  and  ordinances  of  a  municipal 
corporation  are  not  public  matters,  and  - 
must  be  pleaded  and  proved.  The 
court  cannot  take  Judicial  notice  of  a 
city  ordinance.  G-arvin  v.  Wells,  8 
Iowa  286;  Wolf  v.  Keokuk,  48  Iowa  129; 
People  v.  Buchanan,  1  lo.  681;  New 
Orleans  v.  Labalt,  33  La.  An.  107. 

But,  while  courts  of  general  jurisdic- 
tion do  not  notice  municipal  ordinances, 
a  city  court  will  so  recognize  them ;  be- 
cause it  stands  in  the  same  attitude 
towards  the  municipal  laws  of  the  city 
that  a  State  court  occupies  in  reference 
to  the  public  laws  of  the  State.  State 
v.  Leiber,  it  Iowa  407.  See  Laporte 
Goodfellow,  47  Iowa  572. 

City  Charter  and  Power  to  Make  By- 
laws.— Courts  are  bound  to  take  judicial 
notice  of  the  charter  of  a  municipal 
corporation,  and  of  its  power  to  make 
by-laws;  but  not  of  the  by-laws  made 
by  it.  Case  v.  Mobile,  30  Ala.  538.  See 
Steir  v.  Oskaloosa,  41  Iowa  353;  Ly  tie 
v.  May,  49  Iowa  224. 

Where  Charter  Provides  that  Printed 
Ordinances  Shall  be  Received  in  Evi- 
dence. —  The  charter  of  a  city  pre- 
scribed that  the  ordinances  when 
printed  and  published  by  authority  of 
the  corporate  powers,  should  be  received 
in  evidence  in  all  courts  and  places 
without  further  proof.  This  provision 
was  held  not  to  release  a  party  who  re- 
lies on  an  ordinance  from  the  necessity 
of  introducing  it  to  the  knowledge  of 
the  court.  Cox  v.  St.  Louis,  11  Mo. 
43»- 

Ordinance  Must  be  Pleaded.  —  Where 
a  party  asserts  a  right  founded  on  such 
ordinances,  the  pleadings  must  set  them 
forth  in  whole  or  in  substance.  Mooney 
v .  Kennett,  19  Mo.  555;  State  v.  Oddle, 
42  Mo.  210;  Lucker  v.  Commonwealth,. 
4  Bush  (Ky.)  440. 

Ordinance  In  Support  of  a  Demurrer, 
—  Tlv  court  cannot  take  judicial  notice 
of  a  city  ordinance,  where  the  ordinance 
is  not  set  forth  in  the  complaint,  but  is* 
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14.  Geographical  Facts.1 — All  the  general  geographical  features* 


relied  upon  in  support  of  a  demurrer. 
People  v.  Buchanan,  t  Idaho  681.  In  a 
prosecution  under  an  ordinance  of  a 
city,  the  ordinance  should  be  pleaded 
and  proved.  Courts  do  not  take  judicial 
notice  of  them.  Winona  v.  Burke,  23 
Minn.  254. 

Width  of  Streets  or  Sidewalks.  — 
Courts  cannot  take  judicial  notice  of 
the  width  of  streets  or  sidewalks  in  a 
city,  or  of  the  ordinances  establishing 
the  same,  defining  the  same  and  regu- 
lating their  limits  and  extent.  Porter 
v.  W  aring,  69  N.  Y.  250. 

Conviction  in  a  Municipal  Court,  and 
Appeal.  —  Where  a  conviction  is  had 
for  a  violation  of  a  city  ordinance,  and 
an  appeal  taken  to  the  district  court, 
the  ordinance  of  the  city  need  not  be  in- 
troduced in  evidence.  The  district 
court  should  take  judicial  notice  of  it; 
but  it  is  not  error  to  admit  such  ordi- 
nance over  the  objection  of  the  defend- 
ant Downing  v.  Milton ville,  36  Kan. 
740- 

An  ordinance  is  not  sufficiently 
pleaded  when  the  petition  fails  to  quote 
its  exact  language  or  state  the  sub- 
stance of  its  provisions,  and  cannot  be 
noticed  by  the  court  Austin  v. 
Walton,  68  Tex.  507. 

1.  Geographical  Facts. — The  courts 
will  take  judicial  notice  of  the  dromi- 
nent  geographical  facts  and  features 
of  the  country.  Mossman  v.  Forrest, 
27  Ind.  233. 

Civil  Divisions  of  the  State.  —  Courts 
take  judicial  notice  of  the  civil  divisions 
of  the  State  created  by  public  laws, 
such  as  counties  and  towns,  and  of  its 
great  geographical  features,  as  its  large 
lakes,  rivers  and  mountains.  Winnipi- 
seogee  Lake  Co.  v.  Young,  40  N.  H. 
420;  Com.  v.  Desmond,  103  Mass.  445. 

Situation  of  Town  In  Foreign  Country 
—  Condition  of  Elver.  —  The  court  will 
take  judicial  notice  of  the  situation  of  a 
town  in  a  foreign  country,  and  that  a 
bar  exists  at  the  mouth  of"  a  river  upon 
which  such  town  is  situated,  which 
vessels  of  the  draft  of  the  vessel  in  suit 
cannot  cross.  The  Peterhoff,  Blatchf. 
P.C.  (U.  S.)463. 

Falls  of  the  Ohio  Elver.  —  The  su- 
preme court  of  Indiana  will  take  notice 
judicially  of  the  geographical  position 
of  the  falls  of  the  Ohio  river,  and  that 
there  are  no  pilots  appointed  for  other 
falls  in  the  State.  Cash  v.  Auditor  of 
Clark  Co.,  7  Ind.  227. 


Missouri  East  of  the  Rocky  Mountains. 

— The  supreme  court  of  Missouri  will 
take  judicial  notice  that  the  State  of 
Missouri  is  east  of  the  Rocky  Moun- 
tains.   Price  v.  Page,  34  Mo.  65. 

No  Tidal  Streams  In  Inland  Countries. 
— The  court  will  take  judicial  notice 
that  there  are  no  tidal  streams  in  the 
inland  county  of  Jackson  in  Alabama. 
Walker  v.  Allen,  72  Ala.  456. 

Capacity  of  Small  Streams  for  Lum- 
bering.—The  courts  of  Wisconsin  take 
notice  that  the  capacity  of  many  small 
streams  in  the  State  to  float  logs  and 
lumber  has  been  greatly  increased  by 
the  erection  of  dams  (pursuant  to  legis- 
lative authority)  whereby  the  water 
may  be  held  or  discharged  as  required. 
Tewksbury  v.  Schulenberg,  41  Wis. 
584- 

2.  The  court  of  probate  of  a  particular 
county  may  take  judicial  notice  of  the 
boundaries  of  the  county,  and  that 
.their  boundaries  include  lands  coming 
within  the  government  surveys,  and  the 
court  is  presumed  to  know  judicially 
the  name  of  an  incorporated  city  within 
the  county.  Smithers  v.  Flourney,  47 
Ala.  345. 

Surreys  of  Land. — The  courts  judi- 
cially know  that  there  is  but  one  range 
18  in  this  State,  and  that  is  east  of  the 
basis  meridian  of  St.  Stephens;  and  that 
there  is  but  one  township  12  that  bisects 
range  18,  and  that  is  north  of  the  base 
of  that  survey.  Chambers  v.  Ringstaff, 
69  Ala.  140;  Bittle  r.  Stuart,  34  Ark. 
224. 

Counties. — The  courts  know  the 
counties  in  the  State,  and  know  there 
is  not  in  the  State  such  a  county 
as  Wadison.  Overton  v.  State,  60  Ala. 

Township  and  Range. — The  courts 
will  take  judicial  notice  of  the  goverm- 
ment  surveys  of  the  public  lands  in  this 
State,  and  know  that  lands  lying  in 
"Township  7,  range  29,"  can  only  be 
found  in  Henry  county.  Mooney  v. 
Turnipseed,  50  Ala.  499. 

Where  a  guardian's  petition  to  sell 
lands  described  them  by  township  and 
range  only,  the  court  took  judicial  no- 
tice of  their  location  in  the  county  and 
township.  Dexter  v.  Cranston,  41  Mich. 
448. 

Boundaries  of  Ancient  Grant. — In  con- 
struing and  ascertaining  the  location 
and  boundaries  of  an  ancient  French 
grant  of  lands  made  more  than  one 
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pertaining  to  the  country, 1  such  as  its  large  lakes,  rivers  and 

hundred  and  sixty  years  ago,  the  names  incorporated  towns,  and  that  counties 

of  all  the  places  and  natural  objects  are  under  township  organization.  Peo- 

mentioned  (except  Fowl  river)  being  pie  v.  Suppizer,  103  111.  434. 

now  unknown,  the  court  takes  judicial  And  that  Barnesville  is  in  Pike  coun- 

notice  of  the  general  geography  of  the  ty.  Central  R.  Co.  v.  DeBray,  71  Ga. 

-country  about  the  mouth  of  that  river,  406.    And  that  the  city  of  Seattle  men- 

and  also  of  the  historical  fact  stated  by  tioned  in  the  name  of  an  indictment  is 

Bancroft  and  Pickett,  that  Dauphin  Isl-  in  King  county.  Schilling  v.  Territory, 

and  was    anciently  called   Massacre  2  Wash.  (Ter.)  283. 

Island.    Trenier  v.  Stewart,  55  Ala.  Subdivisions  of  Land. — Upon  an  ap- 

458.  plication  to  vacate  a  sale  of  real  estate 

An  affidavit  to  obtain  a  commission  to  sold  in  mass,  on  the  ground 'that  the 

take  the  deposition  of  a  witness  averred  land  was  susceptible  of  division,  the 

his  residence  to  be  in  the  city  of  New  court  will  take  judicial  knowledge, 

York,  and  was  deemed  sufficient,  be-  without  proof,  that  the  west  half  of  a 

cause  the  courts  must  judicially  know  quarter  section,  according  to  govern- 

the  place  intended  was  the  city"  of  that  ment  survey,  is  made  up  of  two  forty 

name  in  the  State  of  New  York'.  Board-  acre  tracts.  Meacham  v.  Sunderland, 

man  v.  Ewing,  3  Stew.  &  P.  (Ala.)  10  111.  App.  123. 

293.                  "  Distances  In  Counties. — The  supreme 

80  when  a  bill  of  exchange  was  drawn  court  takes  judicial  cognizance  of  coun- 

in  this  State,  payable  at  Merchants'  ty  boundaries,  and  that  a  certain  dis- 

Bank  in  the  city  of  New  York,  the'  tance  from  a  place  named  in  a  county 

courts  were  required  to  take  judicial  is  within  that  county.   Terre  Haute 

notice  that  the  city  at  which  the  bill  etc.  R.  Co.  v.  Pierce,  95  Ind.  496. 

was  payable  was  extra  territorium  and  Where  a  promissory  note  Is  made  In 

the  commercial  emporium  of  that  name,  this  State,  payable  In  a  bank  named 

Dickinson  v.  Branch  Bank  of  Mobile,  but  not  located,  it  will  be  presumed, 

12  Ala.  54.  unless  the  contrary  appear,  that  the 

1.  Streets  In  a  City.— The  courts  take  bank  is  located  in  this  State.  Hender- 

judicial  notice  of  the  streets  of  San  son  v.  Ackelmire,  59  Ind.  540. 

Francisco  and  their  relation  to  each  And  a  note  payable  at  a  certain  place 

other  and  the  direction  in  which  they  in  Indiana  is  payable  at  a  bank  in  this 

run.  Held,  therefore,  in  an  action  upon  State.   Burroughs  v.  Wilson,  59  Ind. 

a  street  assessment  in  which  the  case  536. 

differed  from  that  in  Whiting  v.  Quack-  The  articles  of  association-  of  a  turn- 

enbush.  54  Cal.  306,  only  by  the  absence  pike  company,  filed  with  the  complaint 

of  an  arrow  or  scroll  in  the  diagram,  of  quo  -warranto  in  such  action  are 

that  the  difference  was  immaterial,  properly  part  of  the  complaint,  and 

Brady  v.  Page,  59  Cal.  52.  where  such  articles  state  the  termini 

Judicial  Dlstricts.-This  court  will  take  of  the  road  to  be  within  a  certain  coun- 

judicial  notice  of  the  regular  terms  of  the  ty,  the  courts  of  the  State  will  take 

several  district  courts,  as  prescribed  by  judicial  notice  that  a  road  running  from 

statute,  and  of  the  contiguity  of  the  one  of  such  termini  to  the  other  is  lo- 

several  counties  composing  the  judicial  cated  ,  wholly   within    such  county, 

district,  but  not  of  the  distances  and  fa-  Steinmetz  v.  Versailles  etc.  Turnpike 

cilities  of  communication  between  the  Co.,  57  Ind.  457;  Miller  v.  Wild  Cat 

county  seats  of  the  counties  composing'  Gravel  Road  Co.,'52  Ind.  51. 

such  districts.   Boggs  v.  Clark,  37  Cal.  In  a  particular  case,  held,  that  the 

236.  courts  of  this  State  would  take  judicial 

Changes  In  Cities. — The  court  will  notice  of  the  division  of  the  State  of 

take  judicial  notice  that  the  Potrero,  in  Virginia  and  the  formation  of  the  new 

the  year  1850,  was  separated  from  the  State  of  West  Virginia.    Darrak  v. 

city  of  San  Francisco,  as  it  then  was,  Watson,  36  Iowa  1 16. 

by"  Mission  creek,  and  that  it  is  now  a  A  petition  to  enforce  alien  on  logs  al- 

portion  of  the  city  of  San  Francisco,  leged  that  the  petitioner  had  run  them 

divided  into  lots,  blocks  and  streets,  into  a  certain  boom.    Held,  that  the 

Brumagim  v.  Bradshaw,  39  Cal.  24.  court  could  take  judicial  notice  that 

Towns  and  Townships. — Courts  will  the  boom  was  within  the  county  where 

take  judicial  notice  of  the  location  of  the  suit  was  begun,  so  as  to  cure  the 
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mountains,  are  universally  recognized  by  the  courts.  Such  facts 
also  as  are  historical  or  traditional,  in  the  district  where  brought 
in  question,  or  are  established  by  law,1  such  as  surveys,*  subdi- 


omission  of  the  averment  that  the  logs 
were  within  the  county  and  therefore 
subject  to  the  jurisdiction  of  the  court. 
Two  Hundred  Thousand  Feet  of  Logs 
v.  Sias,  43  Mich.  356. 

Tidal  Waters.— The  courts  will  take 
judicial  knowledge  that  the  waters  of 
Raritan  bay  are  tidal  waters,  and  that 
the  land  under  them  is  the  property  of 
the  State.    Metzger  v.  Post,  15  Vroom 

(N.J.)  77- 
In  an  application  for  continuance,  the 

court  will  notice  judicially  the  distance 
between  the  place  of  trial  and  the  place 
whence  the  evidence  is  to  be  obtained. 
Parks  v.  Larkin,  1  Over.  (Tenn.)  17. 

State  Boundaries. — It  is  judicially 
known  that  the  political  department 
has  always  claimed  Greer  county  as  a 
part  of  the  State  and  exercised  acts  of 
control  over  it,  and  until  that  depart- 
ment ceases  to  exercise  such  control, 
the  courts  will  treat  it  as  subject  to  the 
jurisdiction  of  Texas.  The  settlement 
of  the  boundary  line  of  Texas  is  not 
within  the  scope  of  the  judicial  depart- 
ment.   Harrold  v.  Arlington,  64  Tex. 

Land  in  a  County  Seat. — Though  a 
court  may  judicially  know  that  a  par- 
ticular town  is  the  county  seat  of  a 
county,  yet  in  trespass  to  try  title  to  a 
lot  in  such  town  the  plaintiff  cannot  re- 
cover simply  by  showing  title  derived 
from  the  State  in  the  county  seat,  and 
a  conveyance  from  the  county  to  him; 
such  evidence  does  not  negative  the 
fact  that  the  county  seat  may  embrace 
other  land,  and  that  the  plaintiff's  lot  is 
located  on  such  land.  Jones  v.  Fancher, 
61  Tex.  698. 

1.  Public  Surveys  Hade  by  Government 
and  the  legal  Subdivision  of  the  Public 
Lands. — Courts  will  take  judicial  notice 
of  the  government  surveys  and  the 
legal  subdivision  of  the  public  lands. 
Atwater  v.  Schenck,  9  Wis.  160;  Hill 
v.  Bacon,  43  111.  477;  Preizer  v.  Ex- 
change etc.  Ins.  Co.,  6  Wis.  89.  They 
will  also  take  notice  of  other  public 
surveys  made  by  government.  Wright 
v.  Phillips,  2  Greene  (Iowa)  191; 
Hypfner  v.  Walsh,  3  Greene  (Iowa) 
509- 

Inltlals  Used  in  Survey  and  Descrip- 
tion of  Lands. — The  courts  of  Illinois 
take  notice  of  the  meaning  of  initials 
used  in  the  description  of  land  in  that 


State,  in  conveyances,  levies  of  execu- 
tions, judicial  sales,  surveys,  assess- 
ments for  taxes,  etc.,  without  further 
proof.  Where,  in  the  description  of  land, 
the  number  of  a  township  is  used,  with- 
out indicating  whether  north  or  south, 
in  the  county  where  the  land  is  described 
as  being,  the  court  will  take  notice  of 
the  fact  that  the  township  referred  to 
is  north;  and  that  the  south  line  of  the 
section  and  the  north  line  of  the  town- 
ship are  one  and  the  same  line.  Kile 
v.  Yellowhead,  80  111.  208. 

Surreys  of  Blocks  and  Lots. — Courts 
will  judicially  take  notice  of  the  gov- 
ernment surveys  of  land,  and  also  of 
blocks  and  lots  in  towns  and  cities. 
Gardner  v.  Eberhart,  82  III.  316. 

Congressional  and  Judicial  Districts. 
— The  courts  should  take  judicial  notice 
that  the  State  of  Oregon  is  a  congres- 
sional and  judicial  district  of  the  United 
States.  United  States  v.  Johnson,  2 
Sawy.  (U.  S.)  482. 

Local  Civil  Divisions  of  the  State. — 
Courts  should  take  judicial  notice  of 
the  local  division  of  the  State  into 
counties,  cities  and  towns.  Goodwin  v. 
Appleton,  22  Me.  453;  State  v.  Glas- 

fow,  Dudley  (N.  Car.;  38;  s.  c,  2  Am. 
)ec.  629. 

Area  of  established  counties  will  be 
noticed.  Board  of  Commissioners  v. 
Spitler,  13  Ind.  235;  Buckinghouse  v. 
Gregg,  19  Ind.  401 ;  Wright  v.  Hawkins, 
28  Tex.  452. 

Lines  of  counties  and  towns  em- 
braced in  area  of  established  county 
will  be  noticed.  Ham  v.  Ham,  39  Me. 
263;  State  v.  Jackson,  39  Me.  291; 
Brown  v.  Elms,  10  Humph.  (Tenn.) 
135. 

2.  The  supreme  court  has  judicial 
knowledge  as  a  matter  of  fact  that  White 
river,  in  Marion  county  in  this  State,  is 
not  navigable.  Ross  v.  Faust,  54  Ind. 
47  »• 

The  courts  take  judicial  knowledge 
of  the  character  of  the  Ohio  river. 
Thurman  v.  Morrison,  14  B.  Mon.  (Ky.) 
296. 

Description  of  Land. —The  supreme 
court  takes  judicial  notice  of  the  loca- 
tion of  the  counties  in  the  State,  and 
that  the  description  in  a  deed,  as 
"Town  22,"  is  equivalent  to  "Town  22 
north,"  Dawson  v.  James,  64  Ind.  162. 

In  an  action  brought  In  Fountain 
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visions  and  boundaries,1  with  regard  to  the  territorial  jurisdic- 
tion of  the  government* 


county  against  a  railroad  company  for 
killing  a  cow,  the  complaint  alleged 
that  the  place  where  the  animal  was 
killed  was  "about  two  and  a  half  miles 
east  of  Covington."  Held,  on  motion  in 
arrest,  that  the  supreme  court  knew 
judicially  that  the  place  so  designated 
is  in  the  county  where  the  action  was 
brought.  Indianapolis  etc.  R.  Co.  v. 
Lyon,  48  Ind.  119. 

1.  Oeo graphical  positions  of  towns  la 
a  county  will  be  judicially  noticed.  In- 
dianapolis etc  R.  Co.  v.  Stephens,  28 
Ind.  429.  See  also  State  v.  Tootle,  2 
Harr.  (Del.)  541. 

County  in  which  a  town  created  by 
law  is  situated  will  be  judicially 
noticed.  Martin  v.  Martin,  51  Me. 
366;  Vanderwerker  v.  People,  Wend. 
(N.  V.)  530. 

That  the  State  and  government  town- 
ships are  two  distinct  organizations. 
La  Grange  v.  Chapman,  11  Mich.  499. 

That  a  Given  Description  Only  Applies 
to  One  Township  In  a  County. — The 
court  will  take  judicial  notice  of  the 
fact  that  there  is  but  one  township  of 
a  given  description  in  a  county  of  the 
State.  Stoddard  v.  Sloan,  65  Iowa 
680. 

Fact  that  a  city  la  within  a  county  of 
same  name  will  be  noticed.  Solyer  v. 
Romanet,  52  Tex.  562. 

Distance  and  Speed  of  Railway  Trains. 

—Judicial  notice  will  be  taken  of  the  dis- 
tance between  well  known  cities  of  the 
United  States  and  of  the  ordinary  speed 
of  railway  trains  between  the  same. 
Pearce  v.  Langfit,  101  Pa.  St.  511;  Rice 
v.  Montgomery,  4  Biss.  )U.  S.)  75. 

Distance  of  a  Point  from  the  Seat  of 
Government. — A  territorial  statute  de- 
clared that  acts  should  take  effect  only 
at  the  seat  of  government  on  their 
passage,  and  allowing  fifteen  miles 
from  the  seat  of  government  for  each 
day.  Held,  that  on  the  question  of 
whether  a  certain  act  was  in  force  at 
a  certain  place  on  a  certain  day  the 
court  was  bound  to  take  judicial  notice 
of  the  distance  of  that  place  from  the 
seat  of  government.  Hoyt  v.  Russell, 
117  U.  S.  401. 

Area  of  Government  Quarter  Section 
of  Land. — The  court  will  take  judicial 
notice  of  the  intended  area  of  a  gov- 
ernment quarter  section  of  land,  and 
where  it  was  claimed  that  a  fractional 
quarter  contained  a  larger  area  it  was 


held  that  proof  must  be  made  that  the 
lines  were  so  run  on  the  ground  as  to 
include  the  increased  area.  Quinn  v. 
Windmiller,  67  Cal.  461. 

Judicial  Districts  of  State  and  Where 
Judges  Will  Be. — The  supreme  court  of 
North  Carolina  will  take  judicial 
notice  of  the  judicial  districts  of  the 
State  and  what  counties  each  em- 
braces, and  where  the  several  judges  of 
the  superior  courts  are,  in  the  course  of 
their  ridings,  and  in  the  discharge  of 
their  official  duties  respectively.  State 
v.  Ray,  97  N.  Car.  510. 

Notice  of  Location  at  Place  from  Its 
Name  Only. — Judicial  cognizance  can- 
not be  taken  of  the  existence,  situation 
and  limits  of  a  place,  the  same  not 
being  a  public  corporation  and  de- 
scribed by  its  name  only.  Blanding  v. 
Sargent,  33  N.  H.  239;  s.  c,  66  Am. 
Dec.  720. 

2.  Extent  of  Jurisdiction. — Courts  take 
judicial  notice  of  the  territorial  extent 
of  the  jurisdiction  and  sovereignty  ex- 
ercised de  facto  by  their  own  govern- 
ment, and  of  the  local  divisions  of  their 
country,  though  not  of  their  precise 
boundaries,  further  than  they  may  be 
disclosed  in  public  statutes;  but  they  do 
not  take  notice  that  particular  places 
are  or  are  not  in  particular  counties. 
Boston  v.  State.  5  Tex.  App.  383. 

Boundaries  of  the  State  and  Extent  of 
Jurisdiction.— Courts  will  take  judicial 
notice  of  the  boundaries  of  the  State, 
and  the  extent  of  its  territorial  jurisdic- 
tion. Gilbert  v.  Moline  Water  Power 
Co.,  9  Iowa  319. 

Division  of  a  State. — Judicial  notice 
will  be  taken  of  the  division  of  a  State 
and  the  formation  of  a  new  State.  Dar- 
rah  v.  Watson,  36  Iowa  1 16. 

Boundaries  of  Indian  Reservation. — 
Where  a  question  oi  title  has  been  tried 
regardless  of  the  fact  that  the  land  in 
controversey  was  within  an  Indian 
Reservation,  there  is  a  mistrial,  not- 
withstanding a  stipulation  of  the  par- 
ties; public  policy  requiring  the  court 
to  take  judicial  notice  of  the  fact. 
French  v.  Lancaster,  2  Dak.  346. 

Notice  that  Towns  Are  in  a  County. — 
Where  the  declaration  for  personal  in- 
juries against  a  railroad  company  al- 
leged that  the  injury  occurred  in  Tal- 
bot county,  where  the  action  was 
brought,  and  there  was  no  plea  to  the 
jurisdiction,  it  was  held  sufficient  that 
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and  the  courts,1  are  judicially  recognized.  The  limits  of  cities, 
as  fixed  by  law*  or  the  existence  and  names  of  counties  and 
other  municipal  subdivisions,3  are  also  noticed.  Courts  will  also 
take  cognizance  of  the  situation  of  cities,  or  places  as  to  tidal 
waters;4  the  navigability  of  streams,  and  the  distances  between 


the  evidence  showed  the  injury  to  have 
occurred  somewhere  on  the  line  be- 
tween Bostwick  and  Geneva;  both 
places  being  postoffic'es,  the  court  will 
take  judicial  notice  that  they  are  in  the 
countv.  Central  R.  Co.  v.  Gamble,  77 
Ga.  584. 

That  Land  Is  In  a  Certain  County. — It 

will  be  judicially  noticed  that  land  de- 
scribed as  lying  in  a  certain  township 
and  range  is  within  a  certain  county. 
Fogg  v.  Holcomb,  64  Iowa  621. 

Judicial  District  as  Within  a  Certain 
County. — It  will  be  judicially  noticed 
that  a  certain  judicial  district  is  within 
and  for  a  certain  county,  although  it 
comprises  only  a  portion  of  the  territory 
of  that  county".  People  v.  Robinson,  17 
Cal.  363. 

Lands  for  Bale  at  a  Certain  Land  Office 
Being  Within  the  State. — A  petition 
stating  the  section,  township  and  range 
in  the  district  of  land  sold  at  Cahawba 
was  held  a  sufficient  description,  for  the 
court  will  take  judicial  notice  that  lands 
within  the  district  of  lands  for  sale  at 
Cahawba  are  within  the  State  of  Ala- 
bama.  King  v.  Kent,  29  Ala.  542. 

Certain  Locality  Is  Within  Limits  of 
Certain  County. — Where,  in  a  suit 
against  a  railroad  company  for  dam- 
ages, it  was  proved  that  the  acci- 
dent happened  at  a  certain  locality 
without  proof  that  it  was  in  a  certain 
county,  the  court  took  judicial  notice  of 
the  limits  of  the  county  and  of  the  fact 
that  the  place  proved  was  within  such 
limits  and  the  proof  was  held  sufficient. 
Indianapolis  etc.  R.  Co.  v.  Case,  15 
Ind.  42. 

Boundaries  of  Collection  Districts. — 

The  United  States  supreme  court  will 
take  judicial  notice  that  the  United 
States  is  by  law,  for  internal  revenue 
purposes,  divided  into  collection  dis- 
tricts with  defined  geographical  bounda- 
ries. United  States  v.  Jackson,  104  U. 
S.  41. 

County  Beat  Is  Within  the  County. — 
The  court  will  take  judicial  notice  that 
a  town  in  Texas  is  situated  in  a  county  01 
which  it  is  the  county  seat.  Carson  v. 
Dalton,  59  Tex.  500.  See  also  State  v. 
Laffer,  38  Iowa  422. 

1.  The  boundaries  of  the  United 


States  will  be  taken  judicial  notice  of 
by  the  courts  of  Texas,  at  least  so  far 
as  they  coincide  with  the  boundaries  of 
the  State.  Ogden  v.  Lund,  11  Tex. 
688. 

The  legally  established  boundaries  of 

the  United  States  are  taken  judicial 
notice  of  by  the  courts.  Thorson  v. 
Peterson,  9  Fed.  Rep.  517. 

Proof  of  service  of  summons  in  Rich- 
land county  is  sufficient,  although  it 
does  not  state  that  such  service  was 
made  in  the  State.  The  court  will  take 
judicial  notice  that  said  county  is  in  the 
State.  Zwickey  v.  Haney,  63  Wis.  464. 

3.  Limits  of  Cities  Fixed  by  Law.— 
The  court  is  bound  to  notice  judicially 
the  laws  of  the  State  defining  the  limits 
of  a  city  in  cases  where  the  pleadings 
make  it  proper  to  do  so;  but  not  on 
demurrer,  where  the  facts  as  stated  in 
the  bill  make  it  the  duty  of  the  court  to 
rule  in  favor  of  the  plaintiff.  Griffing 
v.  Gibb,  2  Black.  (U.  S.)  519. 

The  existence  of  a  county,  organized 
by  a  public  law,  need  not  be  proved. 
Lyellw.  Lapeer  Co.,  6  McLean  (U.  S.) 
446. 

Geographical  and  Political  Divisions. — 

The  court  takes  judicial  notice  of  the 
geographical  and  political  divisions  of 
the  country,  and  it  is  therefore  aware 
that  a  vessel  bound  to  ports  on  the 
Columbia  river  may  be  bound  to  ports 
in  the  Territory  of  Washington  as  well 
as  the  State  of  Oregon.  In  re  Bryant, 
Deady  (U.  S.)  118. 

3.  Names  of  Counties. — Being  estab- 
lished by  law,  it  is  a  matter  of  judicial 
cognizance  that  there  is  a  county  of 
Yambill  in  Oregon,  and  that  the  place 
where  the  court  house  is  situated,  and 
the  courts  are  held,  is  called  Lafayette. 
Gager  v.  Henry,  5  Sawy.  (U.  S.)  237. 

Military  Bounty  Grant. — The  court 
will  take  judicial  notice  that  the  mili- 
tary bounty  tract  is  situated  between 
the  Illinois  and  Mississippi  rivers,  and 
all  of  it  west  of  the  fourth  principal 
meridian.  McNitt  v.  Turner,  16  Wall. 
(U.  S.)  352. 

4.  Situation  of  Cities  as  to  Tide 
Waters. — The  court  will  judicially  notice 
the  situation  of  New  Orleans,  for  the 
purpose  of  determining  whether  the 
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prominent  places  in  the  country,  together  with  such  other  facts 
and  features  as  are  universally  known  within  the  jurisdiction 
where  they  may  be  brought  in  question. 

15.  Historical  Facts. — Judicial  notice  is  taken  of  such  salient  his- 
torical facts  as  have  exercised  a  controlling  influence  on  human 
welfare.1  The  same  rule  applies  to  any  matters  of  public  history 
affecting  the  whole  people,*  and  public  matters  affecting  the 


tide  ebbs  and  flows  in  the  river  at  that 
place.  Pevroux  v.  Howard,  7  Pet. 
(U.  S.)  324. 

Matamoras. — The  court  will  take  ju- 
dicial notice  of  the  situation  of  Mata- 
moras,  and  of  the  depth  of  the  water  in 
the  Rio  Grande,  on  the  barat  the  mouth 
of  the  river.  The  Peterhoff,  Blatchf. 
P.  C.  (U.  S.)  463. 

Navigable  Waters — The  court  will 
take  judicial  notice  that  the  waters 
on  which  a  contract  was  performed 
were  navigable.  Lands  v.  A  Cargo  of 
227  Tons  of  Coal,  4  Fed.  Rep.  478. 

Distance!  Between  Places. — The  court 
will  take  judicial  knowledge  of  the 
distance  of  the  mouth  of  Licking  river 
from  Gallatin  county.  McConnell  v. 
Bowdry,  4  T.  B.  Mori.  (Ky.)  394. 

1.  Historical  Facts. — Courts  are  bound 
to  know  judicially  facts  of  public  his- 
tory affecting  the  whole  people.  Payner 
v.  Treadwell,  16  Cal.  220. 

Common  Lair. — The  courts  will  know 
that  the  common  law  prevails  in  the 
States  which  were  originally  colonized 
from  England.  Holmes  v.  Wallett, 
Morr.  (Iowa)  82. 

Abolition  of  Slavery.— That  slavery 
was  destroyed  by  the  act  of  war,  prior 
to  the  passage  of  the  ordinance  ap- 
proved September  22nd,  1865,  is  an  his- 
torical fact,  of  which  the  supreme  court 
of  Alabama  will  take  judicial  notice. 
Ferdinand  v.  State,  39  Ala.  706. 

Separation  of  Methodist  Church  In 
1844. — The  separation  of  the  Methodist 
Episcopal  Church,  in  1844,  into  two 
Methodist  Episcopal  churches,  the 
one  north  and  the  other  south  of  a 
common  boundary  line,  was  an  event 
that  connected  itself  with  and  formed  a 
part  of  the  history  of  the  country,  and 
from  its  notoriety  courts  will  take 
judicial  notice  of  it  without  proof. 
Humphreys  v.  Burnside,  4  Bush  (Ky.) 

When  War  of  Rebellion  Terminated. — 

The  courts  will  take  judicial  notice  of 
the  fact  that  the  late  civil  war  or  re- 
bellion in  the  United  States  was  ter- 
minated prior  to  June  1st,  1865,  and  that 
the  United  States  mails  were  estab- 


lished between  Huntsville  and  New 
Orleans  prior  to  December  18th,  1865. 
Turner  v.  Patton,  49  Ala.  406. 

2.  Currency  During  Civil  War. — The 
courts  of  this  State  will  take  judicial 
notice  of  the  circulating  currency  at  a 
particular  period,  and  that  during  the 
civil  war  gold  and  silver,  or  any  cur- 
rency convertible  into  them,  ceased  to 
be  a  circulating  medium  in  the  State. 
Riddle  v.  Hill,  51  Ala.  224;  Morris  v. 
Morris,  58  Ala.  443;  Lvon  v.  Foscue, 
60  Ala.  468. 

Martial  Law. — The  courts  take  ju- 
dicial notice  of  "General  orders  No. 
100,"  for  the  regulation  of  the  army  of 
the  United  States  during  the  civil  war, 
which  dispensed  with  a  proclamation 
of  martial  law  in  any  place  occupied  by 
an  invading  army  of  the  United  States, 
and  declared  all  local  laws  suspended  by 
the  presence  of  such  army.  Jeffries  v. 
Jeffries,  39  Ala.  655. 

Common  Currency  of  Arkansas. — In 
March,  1840,  bank  paper  continued  the 
common  medium  of  exchange  or  ordi- 
nary circulation,  in  Arkansas;  and  of 
this  fact  of  history  the  court  is  bound 
judicially  to  take  notice;  therefore,  a 
note  of  that  date,  payable  in  common 
currency  of  Arkansas,  is  a  note  paya- 
ble in  Arkansas  bank  paper  and  not  in 
specie.    Dillard  v.  Evans,  4  Ark.  175. 

Coin  Always  the  standard  of  Value. — 
The  courts  of  California  take  judicial 
notice  that  coin  was  always  treated  as 
the  standard  of  value  in  the  State,  and 
was  so  recognized  by  the  legislature. 
Estate  of  Sanderson,  74  Cal.  199. 

Historical  Public  Sentiment. — It  is  an 
historical  fact,  of  which  the  courts  will 
take  judicial  notice,  that  when  the  leg- 
islature met  in  1S79,  an<*  f°r  several 
years  previously,  there  was  a  strong 
public  sentiment  in  favor  of  the  reduc- 
tion of  the  fees  and  salaries  of  public 
officers,  which  constituted  an  important 
factor  in  the  previous  general  election, 
and  this  circumstance  may  be  consid- 
ered in  ascertaining  the  legislative 
intent  in  the  enactment  of  the  statute  of 
that  year  on  the  subject  of  fees  and 
salaries.    Stout  v.  Board  of  Commis- 
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doners.  107  Ind.  343;  Harris  v.  Her- 
man, 78  Mo.  633. 

Population  of  Cities  and  Towns. — The 
courts  of  the  State  take  judicial  notice  of 
its  statutes,  and  also  of  its  history,  which 
includes  the  population  of  its  cities  and 
towns  as  shown  by  the  last  census  of 
the  United  States. 

The  courts  will  take  judicial  notice 
that  Mt.  Vernon  in  this  State  is  a  city 
of  less  than  ten  thousand  inhabitants. 
Kalbrier  v.  Leonard,  34  Ind.  497; 
Stultz  v.  State,  65  Ind.  492. 

Clark's  Grant  of  Land. — The  Indiana 
supreme  court  takes  judicial  notice,  as 
a  part  of  the  history  of  Indiana,  that 
the  grant  of  land  by  the  State  of  Vir- 
ginia, commonly  known  as  "Clarke's 
Grant,"  2  Rev.  Stat.,  711,  was  surveyed 
and  located  adjacent  to  the  falls  of  the 
Ohio  river,  in  the  counties  of  Clarke, 
Floyd  and  Scott;  and  also  that  the 
town  of  Clarkesville  was  located  and 
laid  out  abutting  in  the  Ohio  river, 
within  such  grant,  in  said  counties  of 
Clarke  and  Floyd.  Carr  v.  McCamp- 
bell,  61  Ind.  97. 

States  in  Insurrection  During  the 
Civil  War. — The  court  will  take  judicial 
notice  of  the  fact  that  the  State  of  Louisi- 
ana was  in  a  state  of  insurrection 
against  the  United  States,  and  that  the 
State  of  Indiana  maintained  a  legal 
adhesion  to  the  constitution  and  the 
Union.  Perkins  v.  Rogers,  35  Ind.  124, 
And  of  the  same  facts  with  regard  tt> 
the  State  of  Virginia.  Brooke  *.  Filer, 
35  Ind.  402. 

A  court  may  take  judicial  notice  of 
the  history  and  condition  of  the  country 
in  which  it  acts.  O'Ferrall  v.  Davis,  1 
Iowa  560. 

History  of  the  Times. — The  court  will 
judicially  notice,  from  the  history  of  the 
times,  that  a  sheriff  could  not  have  de- 
manded any  other  than  confederate 
money  for  property  sold  by  law,  at  a 
certain  time  during  the  civil  war. 
Harvey  v.  Walden,  23  La.  An.  163. 

Extinguishment  of  Indian  Title. — The 
courts  of  New  fork  will  take  judicial 
knowledge  of  the  historical  fact  that  the 
western  portion  of  its  territory  was,  by 
its  own  act,  ceded  to  Massachusetts, 
and  by  the  latter  conveyed  to  parties 
who  afterwards,  under  the  proper 
authority  of  both  States,  extinguished 
the  Indian  title.  People  v.  Snyder,  41 
N.  Y.  397. 

1.  Actual  Existence  of  the  Civil  War. — 


Matters  of  public  history,  affecting  the 
whole  people,  are  judicially  taken  notice 
of  by  the  courts;  and,  in  relation  to 
them,  the  court  will  resort  to  6uch  in- 
formation as  may  be  at  hand,  and  as 
may  be  worthy  of  confidence.  Thus 
the  actual  existence  of  civil  war  is 
a  fact  in  our  domestic  history  which 
the  court  is  bound  to  notice  and  to 
know.  Swinnerton  v.  Columbian  In- 
surance Co.,  37  N.  Y.  174. 

Army  Lines. — The  court  will  take 
judicial  notice  of  the  (act  that  Green- 
brier county  was,  during  all  the  war, 
within  the  confederate  lines,  and  that 
confederate  money  was  the  general 
currency  in  circulation  there.  Hix  v. 
Hix,  25  W.  Va.,  481. 

The  court  will  take  judicial  notice 
that  in  January,  1865,  the  county  of 
Kanawha  was  within  the  military  lines 
of  the  federal  army.  Dryden  t». 
Stephens,  19  W.  Va.  1. 

Colonial  Land  Grants  in  Texas. — The 
courts  in  Texas  will  take  judicial  notice 
of  the  existence  and  conditions  of  the 
several  colonial  land  contracts,  made 
with  different  individuals.  Hatch  v. 
Dunn,  11  Tex.  708;  Robertson  v.  Teal, 
9  Tex.  344;  Chadoin  v.  Magee,  20  Tex. 
476;  Wheeler  v.  Moody,  9  Tex.  372; 
Williamson  v-  Simpson,  16  Tex.  433. 

Opening  of  Land  Office. — The  courts 
will  also  take  cognizance  of  the  fact  that 
the  land  office  was  not  practically 
opened  for  the  purpose  of  issuing  pat- 
ents until  some  time  in  the  year  1844. 
Dobbin  v.  Bryan,  5  Tex,  267. 

The  existence  of  a  state  of  war  be- 
tween the  United  States  and  another 
nation  will  be  judicially  noticed  by  the 
courts.   Ogden  v.  Lund,  n  Tex.  688. 

The  War  of  the  Rebellion. — The  ex- 
istence of  the  rebellion  is  a  matter  of 
public  notoriety,  and,  like  matters  of 
general  and  public  concern  of  the  whole 
country,  may  be  taken  notice  of  by 
judges  and  juries  without  the  particu- 
lar proof  which  is  required  of  ordi- 
nary facts;  and,  in  an  indictment  for 
engaging  in  and  giving  aid  and  comfort 
to  the  rebellion,  the  public  notoriety, 
the  proclamations  of  the  president,  and 
the  acts  of  congress,  are  sufficient  proof 
of  the  existence  of  the  rebellion,  and 
that  it  was  carried  on  under  a  pretended 
government  called  the  Confederate 
States  of  America.  United  States  v. 
Greathouse,  2  Abb.  (U.  S.)  364. 

And  judicial  notice  will  be  taken  of 
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the  existence  of  a  civil  war  in  the  coun- 
try. The  Prize  Cases,  2  Black.  (U.  S.) 
635. 

Battlement  of  Oregon. — The  court  will 
take  judicial  notice  that,  as  a  matter  of 
public  history,  Oregon  was  settled 
while  the  sovereignty  of  the  country 
was  yet  in  dispute  between  the  United 
States  and  Great  Britain;  that,  subse- 
quently, a  provisional  government  was 
organized  and  put  in  operation  by  the 
people,  without  any  authority  of  the 
sovereign  powers;  that  laws  were  passed 
temporarily  regulating  and  protecting 
land  claims  made  upon  public  lands; 
and  that  afterwards,  a  territorial  gov- 
ernment was  established  under  author- 
ity of  congress,  and  put  into  operation 
long  before  there  was  any  law  or  means 
by  which  the  real  title  to  any  portion 
of  the  land  in  Oregon  could  be  obtained. 
It  will  take  judicial  notice  of  the  gen- 
eral condition  of  the  country  and  the 
condition  of  land  titles  in  Oregon  prior 
to  the  passage  of  the  "donation  act," 
September  27th,  1880.  Lamb  v.  Daven- 
port, 1  Sawy.  (U.  S.)  609. 

Public  History  a  Question  of  Law. — 
The  court  will  take  judicial  notice  of 
the  public  history  of  the  country.  The 
question  is  treated  in  its  modes  of  as- 
certainment, like  a  question  of  law,  to 
be  investigated  in  the  same  manner, 
from  its  own  proper  sources.  If  the 
court  assumes  judicial  cognizance  of  an 
historical  fact,  it  must  decide  it  cor- 
rectly. If  it  mistakes  its  date  it  is  error 
as  much  as  is  an  error  in  a  question  of 
law.  United  States  v.  Fifteen  Hundred 
Bales  of  Cotton,  15  Internal  Revenue 
Record  (U.  S.)  J37. 

1.  Historical  Facts  Affecting  Govern- 
ment or  People. — The  court  will  take 
judicial  notice  of  the  fact  that  certain 
localities  or  portions  of  a  State,  in  in- 
surrection, were  in  the  possession  and 
under  the  control  and  custody  of  the 
forces  of  the  United  States,  but  will 
not  infer  therefrom  that  certain  indi- 
viduals resided  there,  or  in  the  territory 
over  which  the  government  had  re- 
established its  authority,  as  against  the 
averments  of  a  plea  that  they  were 
public  enemies.  Rice  v.  Shook,  27  Ark. 
«37- 

Courts  Closed  by  Civil  War. — The 

courts  will  take  judicial  notice  of  when 
the  courts  in  a  particular  county  were 
closed,  civil  law  suspended  and  military 
law  prevailing  during  the  late  civil  war 


or  rebellion.  Killebrew  v.  Murphey,  3 
Heisk.  (Tenn.)  546. 

States  Governed  by  Military  Authority 
Under  Reconstruction  Acts. — The  courts 
of  Texas  will  take  judicial  notice  that, 
in  1869,  the  government  of  Texas  was 
administered  by  military  authority,  un- 
der the  reconstruction  acts  of  congress; 
and  that  the  orders  of  the  commander 
of  the  5th  military  district  held  the 
force  of  law.  Gates  v.  Johnson  County, 
36  Tex.  144. 

Confederate  Currency. — The  confed- 
erate currency  was  imposed  on  the  coun- 
try within  the  control  of  the  Confeder- 
ate government,  by  irresistible  force,  and 
judicial  notice  will  be  taken  of  the  fact 
that  the  dollars  in  confederate  currency 
were  different  in  value  from  either 
description  of  dollars  recognized  as 
lawful  money  by  the  laws  of  the  United 
States.  Keppel  v.  Petersburg  R.  Co., 
Chase's  Dec.  (U.  S.)  167. 

Insolvent  Condition. — The  courts  of 
Alabama  will  take  judicial  notice  of 
the  fact,  as  a  part  of  the  history  of  the 
times,  .that  the  people  of  that  State 
were,  in  1867,  in  a  condition  of  very 
great  pecuniary  embarrassment  and  in- 
solvency; and  that,  in  consequence 
thereof,  it  may  not  have  been  practica- 
ble for  a  guardian,  at  that  time,  to  make 
a  safe  loan  of  a  large  sum  of  money 
without  some  delay  after  its  receipt. 
A,shley  v.  Martin,  50  Ala.  537. 

Result  of  Election  for  Removal  of 
County  Beat.  —  The  court  will  take 
judicial  notice  of  the  result  of  an  elec- 
tion on  the  question  of  the  removal  of  a 
county  seat,  as  a  fact  connected  with  the 
organization  of  counties,  where  the 
question  is  drawn  in  issue  collaterally. 
Andrews  v.  Knox  County,  70  111.  65. 

Classes  of  Bills  Circulating  as  Money. 
— The  courts  will  take  judicial  notice 
of  the  different  classes  of  notes  and 
bills  in  circulation  as  money  at  a  par- 
ticular time.  Hart  v.  State,  55  Ind. 
599- 

Facts  Concerning  the  Confederate  Cur- 
rency.— The  general  facts  connected 
with  the  issuing,  use  and  depreciation 
of  the  confederate  currency  are  matters 
of  general  history  of  which  courts 
should  take  judicial  notice.  Simmons 
v.  Trumbo,  9  W.  Va.  358. 

The  Executive  of  the  State.  —  The 
courts  of  the  State  are  presumed  to 
know,  judicially,  who  the  executive  of 
the  State  may  be  at  any  time  when  the 
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Accordingly,  courts  will  take  judicial  notice  of  the  leading  and 
controlling  events  in  the  history  of  the  country,  and  the  relation 
of  the  principal  actors  1  therein  to  the  government;  and  in  elu- 
cidation thereof,  also  of  less  important  transactions  of  general 
and  public  interest  immediately  connected  therewith,  when  they 
have  passed  into  commonly  received  authentic  history.* 

In  like  manner  prominent  facts  in  the  history  of  a  State  8  or 


fact  may  be  called  in  question.  Deweese 
v.  Colorado  County,  32  Tex.  570. 

That  Gold  Did  Not  Circulate  as  Money 
la  1868. — Judicial  notice  should  be  taken 
that  gold  coin  is  not  used  as  money  in 
the  business  of  the  country,  but  has  be- 
come an  article  of  merchandise  and 
traffic.  (Decided  in  186S.)  United 
States  v.  American  Gold  Coin,  t 
Woolw.  (U.  S.)  217. 

Contracts  Hade  with  Reference  to  Con- 
federate Honey. — The  courts  of  Ala- 
bama will  take  judicial  notice,  without 
proof,  that,  as  a  general  thing,  contracts 
made  in  January,  1865,  were  made  with 
reference  to  confederate  currency.  Bu- 
ford  v.  Tucker,  44  Ala.  89. 

Adjutant  General's  Master  Bolls  of 
Soldiers. — The  courts  of  Indiana  are 
bound  to  take  judicial  notice  that  during 
and  since  the  civil  war  the  adjutant 
general  has  made  records  of  the  mus- 
ter rolls  of  the  regiments  furnished  the 
United  States,  and  a  duly  certified  copy 
of  such  roll  is  competent  evidence  of 
the  enlistment,  etc.,  of  a  volunteer,  in 
an  action  by  him  to  recover  a  bounty; 
and  such  copy  is  competent,  although 
the  adjutant  general  certifying  it  is  no 
longer  in  office.  Monroe  County 
Commrs.  v.  May,  67  Ind.  562.  See 
Wayland  v.  Ware,  104  Mass.  46;  Han- 
son v.  South  Scituate,  115  Mass.  336, 

1.  Trading  with  Blockaded  Ports.— 

The  court  will  take  judicial  notice  of 
the  notorious  trade  between  Nassau 
and  the  blockaded  ports  of  the  enemy 
of  the  United  States,  during  the  re- 
bellion. Schooner  Mersey,  Blatchf. 
Prize  Cas.  (U.  S.)  187. 

Prices  of  Lands.— The  court  will  take 
judicial  notice  of  the  prices  of  lands  as 
part  of  the  history  of  the  country. 
Wood  v.  Lee,  5  T.  B.  Mon.  (Ky.)  65. 

8.  Transactions  and  Objects  Connected 
with  History  of  a  Country.— Transactions 
and  objects  which  necessarily  connect 
themselves  with,  and  form  a  part  of,  the 
history  or  geography  of  a  country,  will 
be  judicially  noticed,  without  particular 
evidence  to  prove  their  notoriety.  Hart 
v.  Bodley,  Hard.  (Ky.)  104. 


Grant  of  Land  by  the  United  States  to 
a  State. — The  supreme  court  will  take 
judicial  notice  of  the  fact  that  the 
United  States  were  the  proprietors  of 
the  land  granted  by  them  to  the  State 
of  Illinois,  and  that  such  grant  was 
made,  and  of  the  location  of  such  land. 
Smith  v.  Stevens,  82  111.  554. 

Fremont's  public  career  in  California 
in  1846-47  is  a  matter  of  public  his- 
tory of  which  the  court  will  take  judi- 
cial notice;  an  interesting  sketch  of 
which,  showing  its  legal  aspects,  is  em- 
bodied in  the  text  of  the  decision.  De 
Celis  v.  United  States,  13  Ct.  of  CI. 
(U.S.)  117. 

Sherman's  March  to  the  Sea. — Courts 
will  take  judicial  notice  of  such  a  public 
event  as  Sherman's  march  to  the  sea. 
Williams  v.  State,  67  Ga.  260. 

Census. — Will  take  judicial  notice  of 
the  results  of  a  taking  of  the  census. 
People  v.  Williams,  64  Cal.  87. 

Unincorporated  Tillage. — Judicial  no- 
tice will  be  taken  of  the  fact  that  a  certain 
village  is  not  incorporated.  French  v. 
Barre,  58  (Vt)  567. 

Suspension  of  Statute  of  Limitations. 
— The  courts  of  Tennessee  take  judicial 
notice  of  the  suspension  of  the  statute  of 
limitations  from  May  6th,i8oi,  to  Janu- 
ary ist,i867.  The  period  of  time  between 
the  maturity  of  a  debt  after  May  6th, 1861, 
and  the  suspension  of  the  statute  in 
1865  cannot  be  counted.  East  Tennes- 
see Iron  Mfg.  Co.  v.  Gaskell,  2  Lea 
(Tenn.)  742. 

3.  Peculiar  Facts  and  Leading  Traits  in 
History  of  a  Country. — Every  judge  is 
bound  to  know  the  history  and  the  lead- 
ing traits  which  enter  into  the  history 
of  the  country  where  he  presides.  This  . 
we  have  held  before,  and  it  also  is  an 
admitted  doctrine  of  the  common  law. 
We  must,  therefore,  know  that  this 
State  (California)  has  a  large  territory; 
that  upon  its  acquisition  by  the  United 
States  from  the  spareness  of  its  popula- 
tion but  a  small  comparative  proportion 
of  its  land  had  been  granted  to  private 
individuals;  that  the  great  proportion  of 
it  was  land  of  the  government;  that  but 
little,  as  yet,  has  been  acquired  by  indi- 
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territory  relating  to  questions  arising  within  its  jurisdiction  will 
receive  judicial  recognition.1 


viduals  by  purchase;  that  citizens  have 
gone  upon  public  lands  continuously 
from  a  period  anterior  to  the  organiza- 
tion of  the  State  government  to  the 
present  time;  upon  these  lands  they 
have  dug  for  gold,  excavated  mineral 
rock,  constructed  ditches,  flumes,  and 
canals  for  conducting  water,  built  mills 
for  sawing  lumber  and  grinding  corn, 
established  farms  for  cultivating  the 
earth,  made  settlements  for  the  grazing 
of  cattle,  laid  off  towns  and  villages, 
felled  trees,  diverted  watercourses,  and, 
indeed,  have  done  in  the  various  enter- 
prises of  life  all  that  is  usual  and  neces- 
sary in  a  high  condition  of  civilized  de- 
velopment. All  of  these  are  open  and 
notorious  facts,  charging  with  notice  of 
them  not  only  the  courts  who  have  to 
apply  the  law  in  reference  to  them,  but 
also  the  government  of  the  United 
States  which  claims  to  be  the  proprie- 
tor of  these  lands  and  the  government 
of  the  State  within  whose  sovereign 
jurisdiction  they  exist.  Conger  v. 
Weaver,  6  Cal.  548;  6.  c,  65  Am.  Dec. 
528. 

Political  and  Social  Condition  of  Coun- 
try.— Courts  are  bound  to  take  judicial 
notice  of  the  political  and  social  condi- 
tion of  the  country  which  they  judicially- 
rule.  In  this  State  (California)  the 
larger  part  of  the  territory  consists  of 
mineral  lands,  nearly  the  whole  of 
which  are  the  property  of  the  public. 
No  right  or  intent  of  disposition  of 
these  lands  has  been  shown  either  by 
the  United  States  or  the  State  govern- 
ment, and,  with  the  exception  of  certain 
State  regulations  very  limited  in  their 
character,  a  system  has  been  permitted 
to  grow  up  by  the  voluntary  action  and 
assent  of  the  population,  whose  free  and 
unrestrained  occupation  of  the  mineral 
region  has  been  tacitly  assented  to  by 
the  one  government  and  heartily  en- 
couraged by  the  expressed  legislative 
policy  of  the  other.  If  there  are,  as 
must  be  admitted,  many  things  con- 
nected with  this  system  which  are  crude 
and  undigested  and  subject  to  fluctuation 
and  dispute,  there  are  still  some  which  a 
universal  sense  of  necessity  and  pro- 
priety have  so  firmly  fixed  as  that  they 
have  come  to  be  looked  upon  as  having 
the  force  and  effect  of  res  Judicata ;  and 
hence  will  be  judicially  noticed.  Irwin 
r'.  Phillips,  5  Cal.  140;  s.  c,  63  Am. 
Dec.  113.  See  O'Ferrall  v.  Davis,  1 
Iowa  560. 


1.  History,  Condition  and  Topography 
of  States. — The  supreme  court  of  Indi- 
ana takes  judicial  notice  of  the  history 
of  the  State  and  its  topography  ana 
condition.  Williams  v.  State,  64  Ind. 
553-  • 

Purpose  of  Provision  in  Constitution 

— The  supreme  court  takes  judicial 
notice  of  the  fact  as  a  matter  of  public 
history  that  the  evil  sought  to  be  reme- 
died by  the  funding  act  was  the  specu- 
lation by  county  treasurers  in  State 
warrants;  and  also  of  the  historical  fact 
that  the  purpose  of  the  constitutional 
provision,  "No  money  shall  be  drawn 
from  the  treasury  but  in  pursuance  of 
an  appropriation  made  by  law,"  was  to 
prevent  the  executive  power  from  con- 
trolling the  public  moneys  and  not  to 
restrict  the  legislative  power.  Smith-r-. 
Speed,  50  Ala.  276. 

Ceding  of  Territory. — Judicial  notice 
will  be  taken  that  the  western  portion  of 
New  York  State  was  ceded  to  Massa- 
chusetts. People  v.  Snyder,  41  N.  Y. 
397- 

Grant  of  Lands  Hade  by  Virginia. — 

The  claims  of  Virginia  before  the  year 
1783  to  the  territory  northwest  of  the 
Ohio,  her  session  of  it  in  that  year  to 
the  United  States,  reserving  a  tract 
granted  byJier  to  the  soldiers  and  offi- 
cers of  the  Illinois  regiment  to  be  di- 
vided among  them  according  to  the 
laws  of  Virginia;  and  her  statutes  re- 
specting the  primary  disposal  of  the 
soil  within  this  reservation  now  known 
as  the  "Illinois  Grant"  constitute  a  part 
of  the  history  and  laws  of  Indiana  which 
are  to  be  noticed  by  its  courts  without 
any  special  proof.  Henthorn  r.  Doe,  1 
Blackf.  (Ind.)  159. 

History  of  county  as  to  seat  of  justice 
and  times  of  holding  courts  will  be 
noticed  bv  the  courts.  Ross  v.  Austill, 
2  Cal.  183. 

Lands  Held  Under  Government. — 
Courts  will  take  notice  that  all  the  lands 
in  a  certain  county  are  held  under  the 
government.  It  is  a  historical  fact,  of 
which  the  courts  of  Alabama  are  bound 
to  take  judicial  notice,  that  all  the  lands, 
in  Franklin  county  are  held  under  the 
government  of  the  United  States- 
Lewis  v.  Harris,  31  Ala.  6S9. 

Population  of  a  County. — The  supreme- 
court  will  take  judicial  notice  of  the 
population  of  a  county  according  to  the- 
last  census,  in  determining  in  which  class- 
it  is  placed  by  the  constitution,  in  order- 
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16.  Selection  of  Officers. — Judicial  notice  will  be  taken  of  the 
times  of  holding  general  elections;  what  officers  are  then  to  be 
chosen,  and  the  duration  of  their  official  terms,  as  prescribed  by 
law;  and  the  same  is  true  when  the  mode  of  selection  is  by 
appointment.* 

For  all  collateral  purposes,  notice  will  be  taken  by  the  courts* 


to  regulate  the  fees  of  the  clerks  of  the 
circuit  court.  Worcester  Bank  v. 
Cheney,  94  111.  430. 

Territory  Beyond  the  Jurisdiction  of 
the  State.— The  Texas  court  of  appeals 
has  judicial  knowledge  of  the  fact  that 
the  Indian  Territory  is  beyond  the 
jurisdiction  of  the  State  of  Texas. 
Conner  v.  State,  23  Tex.  App.  378. 

Fenn's  Agreement  with  Lord  Balti- 
more In  Regard  to  Boundaries. — The 
court  will  judicially  notice  the  agree- 
ment between  Lord  Baltimore  and 
William  Penn  relative  to  the  boundary 
line  between  the  two  provinces  of 
Maryland  and  Pennsylvania,  as  it  is  a 
part  of  the  history  of  Pennsylvania. 
Thomas  v.  Stigers.  5  Pa.  St.  480. 

History  of  Six  Nation*  of  Indians  in 
Hew  fork.  — The  history  of  the  Six 
Nations  of  Indians  is  a  part  of  the  his- 
tory of  New  York,  of  which  the  courts 
will  take  judicial  notice,  as  well  as  the 
extinction  of  the  Indian  title  to  a 
certain  tract  of  land  within  the  State. 
Howard  v.  Moot,  64  N.  Y.  262,  271. 

1.  Day  of  General  Election,  and  Of- 
ten to  be  Chosen. — Courts  will  take 
judicial  notice  of  the  day  of  holding 
general  elections,  within  their  respect- 
ive States,  and  of  the  officers  to  be  then 
elected.  State  v.  Minnick,  15  Iowa 
"3- 

And  ther  will  notice  the  recurrence 
of  such  'days  of  general  elections. 
Himmelmann  v.  Hoadley,  44  Cal.  213. 

Accession  of  Hew  Governor. — They 
will  also  notice  accession  of  new  gov- 
ernor.  Heizer  v.  State,  12  Ind.  330. 

i.  Selection  of  Officers. — The  courts 
in  Alabama  will  take  judicial  notice  of 
officers;  for  example,  a  commissioner 
appointed  to  take  an  acknowledgment 
of  a  deed  in  another  State.  KeTlar  v. 
Moore,  51  Ala.  340;  the  judges  of  pro- 
bate in  the  several  counties.  Beggs  v. 
State.  55  Ala.  108;  sheriffs  of  different 
counties.  Timberlake  v.  Brewer,  59  Ala. 
108;  notaries  public  who  are  ex  officio 
justices  of  the  peace.  Coleman  v.  State, 
63  Ala.  93;  justices  of  the  peace.  Sand- 
Bn  v.  Anderson,  76  Ala.  403. 

Official  character  of  Justice  of  the 
t*Ut. — Courts  take  judicial  notice  of 


official  character  of  justices  of  the 
peace  in  their  own  States,  and  an  affi- 
davit in  which  the  official  character  ot 
the  justice  before  whom  it  is  taken 
does  not  appear,  is  good.  Ede  r. 
Johnson,  15  Cal.  53. 

A  commission  to  a  militia  officer  was 
issued  by  Chauncey  F.  Cleveland,  cap- 
tain general  and  commander  in  chief 
in  and  for  the  State  of  Connecticut. 
Held,  that  those  words  of  description 
were  sufficient  without  adding  that  he 
was  governor  of  the  state.  Monson  v. 
Hunt,  17  Conn.  570. 

Attorney  and  judge  of  Same  Name. — 
While  the  supreme  court  knows  ju- 
dicially the  judges  of  the  different  ju- 
dicial districts,  and,  in  the  absence  of  ' 
any  showing  to  the  contrary,  that  the 
courts  in  su,ch  districts  are  held  by  such 
judges,  yet  it  cannot  know  that  a  judge 
and  a  person  of  the  same  name  appear- 
ing as  an  attorney  in  the  case  are  one 
and  the  same  person.  Ellsworth  v. 
Moore,  5  Iowa  486. 

Clerk  of  City  Council. — When  the 
clerk  of  either  board  of  the  general 
council  is  elected,  he  becomes  an  officer 
of  the  city  government,  and  the  courts 
are  bound  to  take  judicial  notice  of  the 
name  and  official  signature  of  the  in- 
cumbent just  as  they  are  of  the  name 
and  official  signature  of  any  other  pub- 
lic officer.  Barrett  v.  Godshaw,  12 
Bush  (Ky.)  597. 

Executive  and  Legislative  Officers. — 
The  court  is  bound  to  take  judicial 
notice  of  the  doings  of  the  executive 
and  legislative  departments  of  the  gov- 
ernment, and  of  historical  facts  of  pub- 
lic notoriety  passing  in  our  midst. 
Prince  v.  Skillin,  71  Me.  361. 

Civil  Officers  of  County. — The  circuit 
court  will  take  judicial  notice  of  the 
civil  officers  of  the  county  in  which  it 
holds  its  sittings.  Dyer  v.  Flint,  21 
111.  80;  Scott  v .  Jackson,  12  La.  An. 
640;  Thielmann  v.  Burg,  73  111.  293. 

Court's  Own  Officers. — A  court  will 
take  notice  of  Its  own  officers,  but  not 
those  of  other  courts.  Norvell  v.  Mc- 
Henry,  1  Mich.  227. 

Official  Character  of  Mustering  Of- 
ficers.— The  official  character  of  per- 
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of  who  are  the  actual  incumbents  of  the  several  offices  located  by 
the  constitution  or  general  statutes,  State  and  national,  and  what 

are  their  official  acts ;  but  not  as  to  any  question  of  fact  affecting 
their  right  to  the  office.1 

sons  acting  in  the  capacity  of  mustering  State.     Lanfear  v.  Mestier,  18  La. 

officers  of  the  United  States,  known  to  An.  497;  Taylor  v.  Graham,  18  La  An. 

the  whole  community  as   such,  and  656;  New  Orleans  Canal  Co.  v.  Tem- 

recognized    by    the  public  at  large,  pleton,  20  La.  An.  141. 

should  be  assumed  by  the  court  as  That  Terms  of  Justices  of  the  Peace 

existing  at  least  presumptively.   Chap-  Terminate  On  a  Certain  Day. — Judicial 

man  v.  Herrold,  58  Pa.  St.  106.  cognizance  should  be  taken  of  the  fact 

1.  Persons  Presiding  Over  Pateat  Of-  that,  by  the  constitution  and  laws  of  the 

lice. — The  supreme  court  of  the  United  State,  the  terms  of  all  justices  of  the 

States  will  take  notice  of  the  persons  peace  terminate  on   a  certain  date, 

who  from  time  to  time  preside  over  the  Stubbs  v.  State,  53  Miss.  437. 

patent  office,  whether  permanently  or  Sessions  of  boards  of  county  eommis- 

transiently,  and  the  production  of  their  sloners  are  noticed  by  Indiana  courts, 

commissions  is  not  necessary  to  sup-  Collins  v.  State,  58  Ind.  c. 

port  their  official  acts.    York  etc.  R.  Township  Trustee. — They  will  also 

Co.  v.  Winans,  17  How.  (U.  S.)  30.  take  notice  that  by  law,  the  trustee  of 

Election  or  Appointment  of  Sheriffs. —  the  civil  is  also  trustee  of  the  school 

Courts  will  take  judicial  notice  of  the  township.    Inglis  v.  State,  61  Ind.  212. 

appointment  or  election  of  sheriffs  in  Clerk  of  Court. —  Where  the  word 

their  respective '  counties  as  well  as  of  clerk  was  omitted  in  the  jurat  of  an  af- 

other  executive  and  administrative  of-  fidavit,   held,   that  the  court  would 

ficers,  and  treat  them  as  officers  de  take  judicial  notice  of  who  are  its  own 

facto  when  the  validity  of  tfieir  acts  is  officers  and  know  the  attestation  was  by 

called  in  question  in  a  collateral  man-  its  own  clerk.    Dyer  v.  Last,  51  111. 

ner.   Thompson  v.  Haskell,  21  111.  215;  179. 

Alexander  v.  Burnham,  18  Wis.  199;  Official  character  of  an  alderman  may 

Ingram  v.  State,  27  Ala.  17.  be  judicially  noticed.    Fox  v.  Com- 

And  will  notice  the  time  at  which  monwealth,  81  Pa.  St.  511. 

sheriff '8  office   expired.    Ragland  v.  Term  of  Office  of  Notary. — Notice  will 

Wynn,  37  Ala.  32.    (1  Ala.  Sel.  Cas.  be  taken  of  the  term'  of  office  of  a 

270).  notary  public,  with  reference  to  his 

Official  Character  of  a  Tax  Collector. —  authority  to  issue  warrants.   Cary  v. 

The  court  will  take  judicial  notice  that  State,  76  Ala.  78. 

a  tax  collector  was  duly  appointed,  is  a  Clerk's  Endorsement. — A  court  will 

sheriff  under  the  act  of  June  16,  1840.  recognize  its  clerk's  endorsement  of  the 

Burnett  v.  Henderson,  21  Tex.  588  date  of  filing  a  complaint    Yell  v. 

In  construing  a  certificate  of  authen-  Lane,  41  Ark.  53.    And  that  a  certain 

tlcation  of  the  proof  or  acknowledge  person  is  its  clerk.    Miller  v.  Evans- 

ment  of  a  power  of  attorney  signed  by  ville  Nat.  Bank,  99  Ind.  279. 

a  county  clerk  of  another  State,  the  Sheriffs  and  Deputies. — The  court  will 

court  will  take  judicial  cognizance,  for  take  judicial  notice  of  the  official  char- 

the  purpose  of  sustaining  the  certificate  acter  of  the  sheriff,  but  not  of  his  depu- 

that  he  was  the  clerk  of  a  county  of  a  ties.    Slaughter  v.  Barnes,   3  A.  K. 

sister  State,  whose  constitution   pro-  Marsh  (Ky.)  412;  s.  c,  13  Am.  Dec. 

vides  that  the  county  clerk  shall  be  also  190. 

clerk  of  the  supreme  court;  and  also  Accession  of  Persons  to,  and  Holding 

that  such  court  is  a  court  of  record,  of,  Offices  Under  Constitution. — Courts 

Morse  v.  Hewett,  28  Mich.  481.  take  judicial  notice  of  accession  of  per- 

Orders  of  Military  Governor  or  Com-  sons  to,  and  holding  of,  offices  under 

mandlng  General    Affecting    Proceed-  the  constitution;  and  persons,  while  they 

lngs  of  the  Courts. — Judicial  notice  will  remain  in  office  and  exercise  the  officiil 

be  taken  by  the  courts  of  Louisiana  ot  duties  thereof,  are    regarded   by  the 

all  military  orders  issued  by  the  com-  courts  as  officers  de  facto.    State  v. 

manding  general  or  military  governor  Williams,  5  Wis.  308;  s.  c,  68  Am. 

while  New  Orleans  was  held  by  the  Dec.  65. 

United  States  troops  and  which  af-  Knowledge  of  Vacancy  In  Appointing 

fected  proceedings  in  the  courts  of  the  a  Sheriff. — The  court  is  presumed  to 
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17.  Official  Signatures  and  Seals. — In  all  matters  arising  under  the 
law  merchant,  the  seal  of  a  notary  public  is  taken  judicial  notice 
of  the  world  over;  but,  otherwise,  only  as  provided  by  statute.1 
The  official  seals*  and  signatures  of  State  officers;  officers  of  the 


have  judicially  known  of  the  expira- 
tion of  the  term  of  office  of  the  sheriff, 
its  executive  officer,  whether  by  limita- 
tion or  death,  and  in  the  appointment 
of  another  officer,  to  have  acted  on  its 
judicial  knowledge.  Doe  on  dem.  of 
Saltonstall  v.  Riley,  2$  Ala.  164;  s.  c, 
65  Am.  Dec.  334. 

1.  Notarial  Certificate  and  Seal. — In 
an  action  by  a  payee  upon  a  foreign 
bill  of  exchange,  the  court  will  take 
judicial  notice  of  the  notarial  certificate 
and  seal  as  proof  of  presentation  and 
nonpayment.  Pierce  v.  Indseth,  106  U. 
S.546. 

The  supreme  court  of  the  District  of 
Columbia  will  take  notice  of  the  au- 
thority of  a  notary  public  in  the  State  of 
Maryland  to  administer  an  oath  to  any 
affidavit  to  be  used  in  an  action  pending 
in  this  jurisdiction,  the  same  being 
certified  by  his  signature  and  notarial 
seal,  without  any  other  verification  that 
he  was  qualified  to  act  as  such  notary. 
Denraead  v.  Maack,  2  McArthur 
(D.  C.)  475. 

2.  Courts  are  required  to  take  judicial 
notice  of  the  various  commissioned 
officers  of  the  State,  and  to  know  their 
official  signatures,  the  extent  of  their  au- 
thority, the  dates  of  their  commissions 
and  the  expiration  of  their  respective 
terms  of  office.  Cary  v.  State,  76  Ala. 
78. 

Since  the  State  courts  take  judicial 
notice  of  the  commissioned  officers  of 
the  State,  the  extent  of  their  authority 
and  the  genuineness  of  their  signatures, 
an  execution  issued  by  a  justice  of  the 
peace  is  admissible  as  evidence  without 
proof  of  his  signature  or  personal 
identity.  Sandlin  v.  Anderson,  76  Ala. 
4<>3- 

Indictment  Need  Not  Be  Signed. — 

Courts  will  take  judicial  notice  of  their 
own  officers,  and  when  the  statute  does 
not  require  an  indictment  to  be  signed 
by  the  district  attorney  it  will  not  be 
bad  for  want  of  such  signature.  People 
v.  Butler.  1  Idaho  231. 

Validity  of  Assessment  for  Taxes. — 
Where  an  assessor  listed  under  the  head- 
ing of  real  estate,  "a  saw  mill,  situated 
at  the  head  of  Boulder  creek  in  Owyhee 
county,  Idaho  Territory,  and  known  as 
the   Boulder  Creek   mill,"  held,  that 


the  court  is  bound  to  take  notice,  judi- 
cially, of  the  long  established  and  well 
known  usages  of  the  country,  in  putting 
improvements  on  government  lands; 
and  that  every  officer  is  presumed  to  do 
his  duty;  but  that  it  does  not  appear 
that  the  defendant  herein  claimed  even 
a  possessory  right  or  interest  in  the 
land  or  place  where  the  saw  mill  was 
situated.and  for  aught  this  court  knows, 
or  any  court  could  know  from  the  as- 
sessment roll,  this  saw  mill  might  have 
been  portable;  and  so,  not  real  estate 
within  the  meaning  of  the  revenue  act. 
People  v.  Owyhee  Lumber  Co.,  1 
Idaho  420. 

Commissioner's  Seal. — This  court  will 
presume  that  the  seal  used  by  one  who 
styles  himself  without  contradiction  a 
commissioner  of  Louisiana,  in  au- 
thenticating an  affidavit  made  before 
him  as  commissioner,  was  the  seal  of  a 
commissioner  of  Louisiana,  until  the 
contrary  is  clearly  and  specifically  shown 
to  the  court.  Tunstall  v.  Madison 
Parish,  30  La.  An.,  pt.  1,  471. 

Report  of  Legislative  Committee. — The 
court  will  take  judicial  notice  of  the  re- 
port to  the  legislature  of  a  committee 
appointed  under  a  statute  to  settle  with 
the  sureties  of  the  late  State  treasurer. 
State  v .  Dow,  53  Me.  30s. 

Resolves  of  the  Legislature. — Ordi- 
narily, courts  do  not  take  judicial  notice 
of  resolves  of  the  legislature  unless  pro- 
duced in  evidence.  Simmons  v.  Jacobs, 
52  Me.  147. 

Clerk  of  a  Court  of  Record. — A  certifi- 
cate of  due  execution  of  a  deed  executed 
in  the  State  of  New  York,  of  the  county 
clerk  of  the  proper  county,  which  omits 
to  state  that  such  clerk  was  the  clerk  of  a 
court  of  record  is  sufficient;  the  court 
will  take  judicial  notice  of  this  fact  thus 
omitted.  Munroe  v.  Eastman,  31  Mich. 
283. 

Omission  of  Venue  In    Affidavit. — 

Where  an  officer  in  taking  an  affidavit 
omitted  the  venue  therein,  but  as  he 
resided  within  the  district  in  which  the 
court  was  held,  his  authority  was 
judicially  recognized.  Dennison  v. 
Story,  1  Oreg.  272. 

Endorsement  of  Clerk. — A  court  will 
take  notice  of  who  is  its  own  clerk,  and 
though  he  fail  to  sign  officially  will 
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county  where  the  court  is  regularly  held  ;  signatures  of  attorneys 
appearing  of  record  in  a  cause ;  and  the  seal  and  signature  to  a 
patent  to  government  lands,  will  be  judicially  noticed.1 

18.  Judicial  Proceedings  and  Terms  of  Court. — The  terms  of  sub- 
ordinate courts  and  the  extent  of  their  jurisdiction,  as  provided 
by  law,  are  judicially  noticed  by  appellate  courts  having  their 
authority  within  the  same  territorial  limits ;  but  the  rules  of  the 
trial  courts  are  not  so  recognized.* 


recognize  his  endorsement.  Central 
Land  Co.  v.  Calhoun,  16  W.  Va.  362. 

Foreign  Notaries. — Notarial  seals 
need  not  be  proved,  but  must  be  judi- 
cially taken  notice  of.  Thus,  papers  pur- 
porting to  have  been  executed  before 
persons  styling  themselves  as  notaries 
of  the  Portuguese  government,  and 
bearing  their  seals,  are  to  be  taken  as 
prima  facie  genuine.  United  States  v. 
Libby,  1  W.  &  M.  (U.  S.)  221. 

Interior  Courts  Not  Presumed  Courts  of 
Record. — An  affidavit  made  in  Florida 
and  certified  by  a  judge  of  the  county 
court  before  whom  it  was  made,  the 
certificate  not  stating  that  his  court  was 
a  court  of  record,  is  not  competent  evi- 
dence, since  our  courts  cannot  judicially 
know  that  such  foreign  court  is  a  court 
of  record.  Holly  v.  Bass,  68  Ala. 
206. 

1.  Persons  Administering  Duties  of 
State  Officers. — The  court  will  take  judi- 
cial notice  that  a  certificate  endorsed  on 
the  bond  of  a  county  treasurer  by  the 
deputy  auditor  general  of  the  State, 
was  so  endorsed  by  an  officer  of  the 
State.  People  z>.  Johr,  22  Mich. 
461. 

Who  Are  Courts'  Clerks — Omission  in 
Jurat. — The  jurat  in  an  affidavit  on 
which  an  information  was  signed 
"Rufus  P.  Wells,  C.  P.  C.  C."  (clerks 
porter,  Circuit  Court),  held,  that  the 
court  in  which  the  information  was  filed 
would  be  presumed  to  know  that  the 
signature  was  that  of  its  clerk.  Buell  v. 
State,  72  Ind.  523. 

That  a  Notary  Holds  Office  for  a  Cer- 
tain County  in  the  State. — Judicial 
notice  will  be  taken  that  one  who  signs 
the  jurat  to  an  affidavit  within  the 
State  simply  as  notary  public  is  a 
notary  for  the  county  where  the  affi- 
davit was  made.  Stoddard  v.  Sloan,  65 
Iowa  680. 

Official  Character  of  Person  Executing 
a  Tax  Deed. — It  is  not  necessary,  before 
introducing  a  tax  deed  in  evidence,  to 
prove  that  the  person  by  whom  it  was 
executed  held  the  office  of  tax  collector 


at  the  time  the  deed  was  made.  The 
courts  will  take  judicial  notice  as  to 
who  fill  the  county  offices  within  their 
jurisdiction,  and  of  the  genuineness  of 
their  signatures.  Wetherbee  v.  Dunn, 
32  Call.  106;  Templeton  v,  Morgan,  16 
La.  An.  438. 

2.  Origin  and  Jurisdiction  of  Inferior 
Courts — Judges  of  Same. — The  appellate 
courts  should  take  judicial  notice  of  the 
organization,  jurisdiction  and  judges  of 
the  inferior  courts  of  the  State.  Ells- 
worth v.  Moore,  5  Iowa  486;  Tucker  v. 
State,  it  Md.  322;  Cherry  v.  Baker,  17 
Md.  75 ;  Ex  parte  Peterson,  33  Ala.  74; 
Kilpatrick  v.  Com.,  31  Pa.  St.  198. 
Whether  an  appellate  court  will  take 
judicial  notice  of  the  rules  of  the  in- 
ferior courts,  see  Contee  v.  Pratt,  9  Md. 
67;  Scott  v.  Scott,  17  Md.  78. 

Justices  of  the  Peace  in  Counties 
Where  Courts  Are  Held. — The  circuit 
court  will  take  cognizance  of  who  are 
the  justices  of  the  peace  for  the  county 
in  which  it  is  held,  and  will  require  no 
proof  of  their  official  character  unless 
that  particular  question  is  directly  in 
issue.  Graham  v.  Anderson,  42  111. 
5'4-. 

Justloes    in   Other   Counties. — But 

When  the  official  acts  of  a  justice  of  the 
peace  are  offered  in  evidence  in  a 
county  other  than  where  he  resides,  the 
official  character  of  the  justice  must  be 
certified  by  the  proper  officer.  Cham- 
bers v.  People,  5  111.  (4  Scam.)  351. 

Jurisdiction  of  Justices  and  Inferior 
Courts. — The  court  will  take  judicial 
notice  of  a  public  statute  conferring 
jurisdiction  on  justices  of  the  peace 
or  other  inferior  tribunals,  and  if  the 
facts  alleged  as  to  the  amount 
and  nature  of  the  cause  of  ac- 
tion are  such  as  to  show  that  it  was 
within  the  jurisdiction  of  the  tribunal 
pronouncing  judgment,  no  direct  alle- 
gation to  that  effect  is  necessary.  Stiles 
v.  Stewart,  12  Wend.  (N.  Y.)  473;  s. 
c,  27  Am.  Dec.  142;  Masterson  v. 
Matthews,  60  Ala.  260. 

Times  for  Holding  Terms  of  Court. — 
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Courts  will  also  take  judicial  notice  of  their  own  records  and 
officers ; 1 


The  supreme  court  of  a  State  should 
take  judicial  notice  of  the  times  pre- 
scribed by  law  for  holding  the  various 
courts  in  the  State.  Lindsay  v.  Will- 
iams, 17  Ala.  229;  State  v.  Hammett,  7 
Ark.  492;  Morgan  v.  State,  12  Ind.448; 
GUliland  v.  Sellers,  2  Ohio  St.  223; 
Fugh  v.  State,  2  Head  (Tenn.)  227; 
Buckinghouse  v.  Gregg,  19  Ind.  401. 

Terms  of  Court. — Where  the  teste  day 
of  an  execution,  and  the  day  a  levy 
was  made  are  stated  in  the  bill,  but  not 
the  return  day  of  the  execution,  the 
court  will  take  judicial  notice  of  the 
terms  of  the  court  out  of  which  the  exe- 
cution issued,  for  the  purpose  of 
ascertaining  whether  the  levy  was  made 
in  the  lifetime  of  the  execution.  Will- 
iams v.  Hubbard,  1  Mich.  446. 

Where,  on  the  trial  of  an  information 
for  grand  larceny  in  the  common  pleas 
court,  it  appears  that  the  offence  was 
committed  at  night  and  the  trial  com- 
menced the  next  day,  the  supreme 
court  will  take  judicial  notice  that  the 
circuit  court  could  not  have  been  in 
session  so  as  to  find  an  indictment. 
McGinnis  v.  State,  24  Ind.  500. 

Territorial  courts  are  bound  to  know 
the  officers  and  enforce  the  judgments 
of  the  United  States  courts.  Buford  v. 
Hickman,  1  Hemp.  (U.  S./  232. 

Customs,  Law*  or  Proceedings  of 
Courts  of  Limited  Jurisdiction. — As  a 
general  rule,  superior  courts  do  not 
judicially  take  notice  of  the  customs, 
laws  or  proceedings  of  inferior  courts, 
whose  jurisdiction  is  limited,  unless 
justice  requires  it  when  reviewing  the 
Judgments  of  such  courts.  March  v. 
Com.,  12  B.  Mon.  (Ky.)  25. 

Terms  of  Court — Default. — A  court 
will  take  judicial  notice  that -the  date 
on  which  a  judgment  by  default  was 
recorded  in  a  given  year  was  or  was 
not  prematurely  rendered.  Bethune  v. 
Hale,  45  Ala.  522. 

District  Courts  Were  Held  According 
to  Law. — The  supreme  court  of  Texas 
will  take  judicial  notice  that  terms  of 
the  district  courts  were  held  at  the 
times  prescribed  by  law.  Davidson  v. 
Peticolas,  34  Tex.  37. 

Duration  of  Term. — The  supreme 
court  will  take  judicial  notice  of  the 
commencement  and  duration  of  the 
terms  of  the  circuit  court,  and  of  the 
coincidence  of  the  days  of  the  week  and 
month.w  as  to  determine  that  a  specified 


day  fell  in  the  second  week  of  the  term 
of  the  court  below.  Rodgers  v.  State, 
50  Ala.  102;  Simms  v.  Todd,  72  Mo. 
288. 

Terms  of  Circuit  Court  and  Drawing 
of  Grand  Juries. — The  supreme  court  of 
Indiana  takes  judicial  notice  of  the 
different  terms  of  the  circuit  oourt  of  a 
county  for  which  its  several  grand 
juries  have  been  selected  by  its  board 
of  commissioners.   Dorm  an  v.  State, 

56  Ind.  454. 

Officers  and  Juror*. — Courts  in  New 
Hampshire  take  judicial  notice  of  towns 
as  the  public  bodies  from  which  jurors 
are  to  be  drawn  and  to  whose  officers 
their  writs  for  jurors  are  to  be  sent. 
Bow  v.  Allentown,  34  N.  H.  351;  s.  c, 
69  Am.  Dec.  489. 

The  supreme  court  will  notice  the 
terms  of  the  circuit  courts  of  the  State 
and  their  duration.    Spencer  v.  Curtis, 

57  Ind.  221. 

Specified  Day  of  Term. — An  appellate 
court  will  take  judicial  notice  of  what 
is  "the  twentieth  judicial  day"  of  the 
term  of  the  court  below  next  succeed- 
ing a  certain  other  day.  Lewis  v.  Win- 
trobe,  76  Ind.  13. 

1.  Authority  to  Verify  Transcripts 
and  Records. — All  courts  of  the  United 
States  take  judicial  notice  that  tribunals 
are  established  in  the  several  States  for 
the  adjudication  of  controversies,  and 
the  ascertainment  of  rights.  In  order, 
therefore,  to  give  the  transcript  of  the 
record  or  the  probate  of  a  will  in  a  sis- 
ter State  in  evidence,  it  is  not  necessary 
to  show  that  probate  and  registry  is  re- 
quired in  such  State.  Dozier  v.  Joyce, 
8  Port.  (Ala.)  303. 

Seal  of  Court.— The  seal  of  a  State 
court  proves  itself;  but  the  seal  of  a 
court  of  a  foreign  country  must  be 
proved.  DeSobry  v.  DeLaistre,  2  liar. 
&J.  (Md.)  191;  "State  v.  Snowdon,  1 
Brews.  (Pa.)  218. 

Location  of  City. — On  the  trial  of  an 
action  in  ejectment,  in  which  a  deed  is 
offered  in  evidence  describing  the  prem- 
ises conveyed,  as  "  lot  five  in  block  one 
in  Haley's  addition  to  the  city  of  Mon- 
mouth, the  supreme  court  of  Illinois 
will  take  judicial  notice  that  the  city  of 
Monmouth  is  in  Warren  county,  in  Illi- 
nois, and  presume  the  lot  to  be  in  that 
city  of  Monmouth.  Harding  v.  Strong, 
42  111.  148. 

Judgment. — A  judgment  in  the  su- 
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preme  court,  when  enjoined,  is  part  of 
the  record  which  the  judge  is  bound  to 
notice,  and  need  not  be  formally  intro- 
duced in  evidence.  Minor  v.  Stone,  .1 
La.  An.  283. 

Order  of  Court,  Entered  Upon  Minutes 
— An  order  of  the  court  entered  upon 
the  minutes  is  a  part  of  the  record  of 
the  case,  *and  it  is  not,  therefore,  neces- 
sary to  offer  it  in  evidence  in  order  to 
bring  it  to  the  knowledge  of  the  court 
or  jury.  Pagett  v.  Curtis,  15  La.  An. 
45'- 

Appellate  Court  Win  Follow  Its  Own 
Records. — On  error  to  reverse  a  second 
judgment  in  a  cause  in  which  a  former 
judgment  had  been  reversed  on  error 
by  this  court,  one  error  assigned  was 
that,  at  the  time  of  the  second  trial,  the 
cause  had  not  been  remitted  from  this 
court.  It  not  appearing  from  the  record 
sent  up  from  the  circuit  court,  whether 
the  cause  had  been  remitted,  or  what 
order,  if  any,  had  been  made  in  this 
court  respecting  it,  held,  that  this 
court  would  take  judicial  notice  of  its 
own  record  and  proceedings  upon  the 
former  writ.  Brucker  v.  State,  19  Wis. 
539- 

Prior  Proceedings. — The  court  takes 
judicial  notice  of  all  prior  proceedings 
in  a  case;  hence  it  is  unnecessary  to 
offer  evidence  of  a  former  trial,  and  the 
verdict  returned  on  such  trial,  on  the 
hearing  of  a  plea  in  bar  of  "once  in 
jeopardy  "  by  such  trial  and  the  verdict 
State  v.  Bowen,  16  Kan.  47 

Judgment  Record  Proves  Itself. — The 
book  of  records  of  judgments  of  a  court 
proves  itself  when  offered  in  evidence 
in  that  court;  a  court  will  take  judicial 
notice  of  its  own  records.  Robinson  v. 
Brown,  82  111.  279. 

Appellate  Court's  Own  Records. — An 
appellate  court  will  take  notice  of  its 
own  records  when  properly  suggested; 
but  will  not  take  notice,  in  deciding  a 
case,  what  may  be  contained  in  the 
record  of  another  case,  unless  it  be 
brought  to  the  attention  of  the  court  by 
being  made  a  part  of  the  record  of  the 
case  under  consideration.  National 
Bank  of  Monticello  v.  Bryan,  13  Bush. 
(Ky.)  419;  Baker  v.  Mygatt,  14  Iowa 
131;  Enix  v.  Miller,  54  Iowa  551. 

Orders  of  Court. — In  proceeding  for 
contempt,  the  court  will  take  judicial 
notice  of  its  own  orders  out  of  which 
the  alleged  contempt  grew.  Jordan  v. 
Circuit  Court,  69  Iowa  177. 


Court's  Own  Records  and  Signatures 
of  Officers. — The  district  court  will  take 
judicial  notice  of  the  genuineness  of  its 
own  records  and  the  signatures  of  its 
own  officers.  State  v.  Postlewait,  14 
Iowa  446. 

The  court  will  take  judicial  notice  of 
the  time  of  the  commencement  of  a 
suit,  as  it  appears  on  the  record.  With- 
ers v.  Gillespy,  7  S.  &  R.  (Pa.)  10. 

Repeal  of  Statute  Fending  Appeal. — 
Even  where  proceedings  are  begun  un- 
der a  certain  statute,  and  pending  an 
appeal,  that  statute  is  repealed,  the  ap- 
pellate court  is  bound  to  notice  such 
repeal,  though  it  forms  no  part  of  the 
case  as  reported  for  their  judgment. 
Springfield  v.  Worcester,  2  Cush. 
(Mass.)  52. 

Superior  or  Co-ordinate  Courts. — AH 
courts  will  officially  recognize  those 
which  are  superior  to  them,  or  co-ordi- 
nate with  them  and  their  practice;  and 
appellate  courts  will  take  notice  of  the 
inferior  courts  and  who  are  their  judges. 
Tucker  v.  State,  11  Md.  322;  Kilpatrick 
v.  Commonwealth,  31  Pa.  St.  198.  Corn- 
fare  Ripley  v.  Warren,  2  Pick.  (Mass.) 
S06. 

Direction  of  Attention  to  History. — 

While  courts  will  judicially  notice  mat- 
ters of  public  history,  yet  it  is  generally 
necessary,  in  some  authentic  manner,  to 
call  their  attention  to  the  point  sought 
to  be  established.  McKinnon  v.  Bliss, 
21  N.  Y.  206. 

1.  General  Character  of  Circuit  Courts. 
— When  the  complaint  in  an  action  on 
a  judgment  rendered  in  another  State 
alleges  that  such  judgment  was  recov- 
ered in  the  circuit  court  of  said  State, 
the  supreme  court  of  Wisconsin  will 
take  cognizance  of  the  fact  that  the  cir- 
cuit courts  of  the  States  are  courts  of 
general  jurisdiction.  Jarvis  t>.  Robin- 
son, 21  Wis.  523. 

Official  Salary. — If  necessary  to  sup- 
port the  jurisdiction  of  the  district  court 
in  a  case  involving  the  right  of  a  person 
to  the  office  of  district  judge,  this  court 
will  take  notice  that  the  salary  of  the 
office  exceeds  one  hundred  dollars. 
McKinney  v.  O'Connor,  26  Tex.  5. 

Seal  of  'the  Orphans'  Court. — The  or- 
phans' court  of  Washington  county  in 
the  District  of  Columbia,  being  created 
under  a  public  statute  of  the  United 
States,  any  judicial  tribunal  in  Mary- 
land, acting  under  the  authority  of  the- 
act  of  1813,  may  judicially  recognize; 
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the  seal  of  said  court,  without  requiring 
any  proof  of  its  genuineness  or  identity 
other  than  that  afforded  by  the  inspec- 
tion thereof.  Mangun  v.  Webster,  7 
Gill.  (Md.)  78. 

Law  Merchant. — The  custom  of  mer- 
chants recognized  by  law,  in  this  State, 
in  relation  to  protests  and  notices  of 
nonpayment  of  bills  of  exchange,  is  the 
same  as  that  of  England,  and  of  which 
judicial  notice  will  be  taken.  Fleming 
v.  McClure,  1  Brev.  (S.  Car.)  428;  s.  c, 
2  Am.  Dec.  671. 

almanac — The  time  the  sun  rose  on 
a  certain  day,  is  one  of  those  facts  of 
which  a  court  may  take  judicial  notice; 
formal  proof  of  it  is  therefore  unneces- 
sary. It  would  have  been  sufficient  to 
have  called  it  to  the  knowledge  of  the 
judge  at  the  trial;  and  if  his  memory 
was  at  fault,  or  his  information  not  suf- 
ficiently full  and  precise  to  induce  him 
to  act  upon  it,  he  had  a  right  to  resort  to 
an  almanac,  or  any  other  book  of  refer- 
ence, for  the  purpose  of  satisfying  him- 
self about  it;  and  such  knowledge 
would  have  been  evidence.  The  Peo- 
ple v.  Chee  Kee,  61  Cal.  404;  a.  c,  59 
Am.  Dec.  185. 

Contract  Contrary  to  Public  Policy. — 
A  contract  for  contingent  compensa- 
tion for  obtaining  an  act  of  the  legisla- 
ture, is  void  as  against  public  policy; 
and  when  such  an  infirmity  is  patent 
upon  the  record,  it  is  the  duty  of  the 
court  to  notice  it  ex  officio,  without  its 
being  pleaded,  and  to  discountenance 
any  attempt  to  enforce  it.  Gil  v.  Will- 
iams, 12  La.  An.  219;  s.  c,  68  Am. 
Dec.  767. 

1.  Proceedings  in  One  Case  Not  Noticed 
In  Another. — If,  pending  a  proceeding 
against  an  executor  for  an  account,  the 
will  be  overthrown  in  another  proceed- 
ing, the  fact,  to  be  availed  of,  must  be 
pleaded;  judicial  notice  cannot  be  taken 
of  it.    Daniel  v.  Bellamy,  91  N.  C.  78. 

Records  of  Chancery  Court — Name  of 
County. — The  court  will  take  judicial 
notice  from  the  records  of  the  chancery 
court,  that  there  never  was,  legally  or 
constitutionally,  a  county  of  a  certain 
name  in  the  State.  Brown  v.  Elms,  10 
Humph.  (Tenn  )*  135. 

City  of  a  Certain  Name.  —  Courts 
must  judicially  notice  that  there  is  a 
city  of  a  specified  name  in  the  State; 
but  cannot  know  that  there  is  another 
city  of  the  same  name  in  another  State; 


and  will  presume  the  city  referred  to  in 
the  pleading  is  the  one  within  the  State. 
Woodward  v.  Chicago  etc.  R.  Co.  21 
Wis.  309. 

State  Laws  Contradicting  Allegations 
in  Bill. — Upon  a  bill  concerning  the  in- 
terests of  the  State,  and  professedly  for 
their  protection,  the  court  will  take 
judicial  notice  of  the  laws  of  the  State, 
even  though  they  contradict  the  allega- 
tions of  the  pleader.  In  this  case  the 
court  took  notice  of  a  law,  passed  to 
enable  a  particular  public  officer  to 
qualify.    State  v.  Jarrett,  17  Md.  309. 

Assistant  District  Attorney.  —  The 
court  will  take  judicial  notice  that  a 
person  who  was  present  in  the  grand 
jury  room  during  investigation  of 
charge  contained  in  an  indictment, 
was  a  duly  appointed  assistant  United 
States  district  attorney.  People  v.  hy- 
men, 2  Utah  30. 

Judicial  Officers. — Judicial  notice  will 
be  taken  of  the  judicial  character  of  an 
alderman.  Fox  v.  Com.  32  Smith  (Pa.) 
511.  See  Com.  v.  Jeffts,  14  Gray 
(Mass.)  19. 

Expiration  of  a  Bank  Charter.— Courts 
will  take  judicial  cognizance  of  the  ex- 
piration of  a  bank  charter,  and  there- 
upon, dismiss  an  action  on  a  dormant 
judgment  against  the  bank.  Terry  v. 
Merchants  &  Planters'  Bank,  66  Ga. 
177. 

Statute  Not  Shown  to  Have  Been  Pub- 
lished.— Courts  will  take  cognizance  of 
the  existence  and  validity  of  a  statute, 
although  it  does  not  affirmatively  ap- 
pear that  it  was  published  in  compli- 
ance with  the  law  of  the  State  providing 
that  statutes  shall  become  operative 
from  the  time  of  their  publication. 
People  v.  Hoyt,  3  Utah,  396. 

Locality  of  City. — The  supreme  court 
of  Illinois  will  take  judicial  notice  that 
Chicago  is  in  Cook  county,  and  proof 
that  a  crime  was  committed  in  Chicago 
is  proof  that  it  was  committed  in  Cook 
county.  Sullivan  v.  People,  122  111. 
~  ;  State  v.  Reader,  60  Iowa  527; 
•uck  v.  State,  96  Ind.  16,  hold  the 
same. 

School  District  Offices. — The  court 
will  take  judicial  notice  of  the  office  of 
treasurer  of  a  school  district,  without 
averments,  showing  how  the  office  was 
created.    State  r.  Dahl,  65  Wis.  510. 

Village  Organization. — Evidence  in 
the  record  that  a  town  has  assumed  to 
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act  as  a  village  incorporation — in  the 
passage  of  ordinances,  and  the  bringing 
of  suits  in  its  corporate  village  name, 
and  that  an  offence  has  been  committed 
as  charged,  within  the  corporate  limits 
of  the  village  of  '"A,"  held  sufficient  to 
warrant  the  court  in  taking  judicial 
notice  of  the  change  of  said  town  from 
its  original  organization  to  that  under 
the  general  law,  without  proof  that  all 
the  requirements  of  the  statute  had 
been  complied  with.  Doyle  v.  Brad- 
ford, 90  111.  416,  following  Brush  v. 
Lemma,  77  111.  496. 

Signatures  of  Court  Officers — of  Par- 
ties.—Courts  will  take  judicial  notice  of 
the  signatures  of  their  own  officers  as 
such;  but  there  is  no  rule  which  extends 
such  notice  to  the  signatures  of  the 
parties  to  a  cause.  Alderman  v.  Bell, 
-9  Cal.  315. 

Signatures  of  Attorneys. — The  judi- 
cial recognition  by  courts  of  the 
signatures  of  the  attorneys  of  such 
courts  does  not  extend  beyond 
professional  acts  done  in  perform- 
ance of  their  duties  as  attor- 
neys; and  the  signature  of  an  attorney 
admitting  service  of  summons,  when  he 
is  a  defendant  in  the  suit,  is  a  private 
act  of  which  judicial  recognition  will 
not  be  taken.  Masterson  v.  LeClaire, 
4  Minn.  108. 

Decision  of  the  Supreme  Court. — 
Where  the  supreme  court  had  adjudged 
an  act  of  the  general  assembly  of  Ten- 
nessee, which  established  a  county, 
unconstitutional,  held,  that  the  circuit 
judge  had  the  right,  in  the  trial  of  a 
cause,  to  declare  to  the  jury  his  judicial 
knowledge  of  such  decision  of  the  court 
in  the  specified  case,  and  the  result  of 
such  decision  in  fixing  the  boundaries 
of  counties.  Cash  v.  State,  10  Humph. 
(Tenn.)  in. 

Second  Hearing — Original  Attorneys- 
Where  an  appearance  is  entered  in  the 
inferior  court  and  is  never  withdrawn, 
and  an  appeal  is  taken  to  this  court 
ar.d  the  judgment  below  is  reversed  and 
the  cause  remanded,  and  after  pro- 
ceeding there  another  appeal  is  taken 
to  this  court,  this  court  will  judicially 
know  what  attorneys  have  appeared  in 
the  cause.  Symmes  v.  Major,  21  Ind. 
443- 

Court's  Own  Judgment  In  Another 
Hatter. —  A  court  may  take  judicial 
notice  of  its  own  judgment  in  garnishee 
proceedings,  it  being  virtually  a  part  of 


the  same  record.  Farrar  v.  Bates,  55 
Tex.  193. 

Election  and  Qualification  of  Judges. — 

The  election  and  qualification  of  judges 
of  the  circuit  court  are  public  acts  of 
which  the  court  will  take  judicial 
notice.  Russell  v,  Sargent,  7  111.  App. 
98. 

Prosecution  Against  Juror. — A  judge 
may  take  judicial  notice  of  the  exist- 
ence, before  his  court,  of  a  prosecution 
for  crime  against  one  called  as  a  juror. 
State  v.Jackson,  35  La.  An.  769. 

Facts  Lying  Within  the  Judge's  Knowl- 
edge.— No  proof  is  necessary  in  support 
of  a  motion  where  the  facts  lie  within 
the  judge's  knowledge;  for  instance  a 
motion  to  strike  a  paper  from  the  files 
because  it  was  never  presented  to  or 
signed  by  the  judge.  Secrist  v.  Petty, 
109  111.  188. 

Court's  Own  Knowledge  of  the  Laws  of 
Another  State. — The  court,  on  the  trial 
of  a  cause,  may  proceed  on  its  own 
knowledge  of  the  laws  of  another  State; 
and  in  that  case  it  is  not  necessary  to 
prove  them,  and  its  judgment  will  not 
be  reversed  when  it  acts  on  such  knowl- 
edge, unless  it  appears  that  the  court 
decided  wrongly  as  to  those  laws. 
Herschfeld  v.  Oexel,  12  Ga.  582. 

Criminal  Acts.  —  Acts  which  are 
criminal  by  the  common  law  and  the 
laws  of  civilized  countries,  will  be  pre- 
sumed to  be  contrary  to  the  laws  ot 
every  State  in  the  Union.  Cluff  v.  M. 
B.  Ins.  Co.,  13  Allen  (Mass.)  308. 

Grant  of  Land  to  Railroad. — The 
Alabama  court  knows  judicially  that 
the  United  States  government  has 
never  taken  any  action  declaring  a  for- 
feiture of  the  lands  contained  in  the 
grant  of  the  act  of  June  3rd,  1856, 
which  had  been  allotted  and  set  apart 
to  the  Tennessee  &  Coosa  Rivers 
Railroad  Company,  as  one  of  the  bene- 
ficiaries of  said  grant.  Mathis  t».  Ten- 
nessee etc.  R.  Co.,  83  Ala.  411. 

1.  Value  of  Paper  Currency. — The 
court  judicially  knows  that  "ten  dollar 
bills  and  twenty  dollar  bills,  currency  of 
the  United  States,"  are,  as  matter  of 
law,  worth  their  face  value.  Gady  v. 
State,  83  Ala.  51. 

National  Currency. — The  value  of 
American  gold  and  silver  coin,  and  of 
"national  currency"  notes,being  fixed  by 
law,  no  proof  of  their  value  is  neces- 
sary to  sustain  a  conviction  for  their 
larceny.   Grant  v.  State,  55  Ala.  201. 
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the  sessions  of  the  legislature ; 1 

Fractional  Township  of  Land.— The 

premises  conveyed  being  described  in 
a  deed  as  subdivision  of  a  section  in 
"fractional  township  twenty,  of  range 
thirteen,"  the  description  is  sufficiently 
certain  and  definite  without  adding  the 
name  of  the  county  in  which  the  lands 
lie;  since  the  courts  judicially  know 
that  there  is  but  one  fractional  town- 
ship answering  the  •  description,  and 
that  it  is  situated  in  Randolph  county. 
Webb  v.  Mullins,  78  Ala.  ill. 

Under  the  common  school  law  of  Ar- 
kansas, the  State  can  sue  on  bonds 
previously  executed  to  the  common 
school  commissioner  of  a  county,  with- 
out any  assignment  of  the  bond,  and 
without  stating  in  her  complaint  how 
she  acquired  the  right  to  sue.  The 
statute  shows  this,  and  the  courts  will 
take  judicial  notice  of  it.  Williams  v. 
State  for  the  Use  etc.,  37  Ark.  463. 

Condition  of  Fund.— In  a  petition  for 
mandamus  to  compel  the  treasurer  to 
refund  the  money  erroneously  paid 
into  the  treasury,  "out  of  the  appropria- 
tion for  refunding  moneys  erroneously 
paid,"  it  is  not  necessary  to  allege  the 
appropriation.  That  is  matter  of  judi- 
cial cognizance,  but  it  is  necessary  to 
allege  that  the  sum  demanded  is  not 
more  than  exhausts  the  appropraitlon. 
Pritchard  v.  Woodruff,  36  Ark.  106. 

Stops  Taken  in  Same  Cause. — When 
matter  of  defence,  consisting  of  steps 
previously  taken  in  the  same  cause,  is 
defectively  pleaded,  the  court  will  take 
judicial  cognizance  of  the  facts,  and 
the  plea  will  be  aided  by  the  record. 
Johnson  v.  State,  29  Ark.  31. 

Census. — The  courts  of  California 
will  take  judicial  notice  of  the  United 
States  census  returns  and  the  results  of 
such  census  and  resort  for  information 
to  appropriate  documents  of  reference. 
People  v .  Williams.  64  Cal  87. 

Estoppel  by  Seed. — The  lower  court 
found  that,  on  a  certain  day,  the  plain- 
tiff became  the  purchaser  by  "deed 
from  the  defendants  and  others, '  of  the 
mining  claims  described  in  the  com- 
plaint, and  entered  into  possession 
thereof.  Held,  in  the  absence  of  proof 
of  subsequently  acquired  title  from  a 
paramount  source,  the  defendants  are 
estopped  from  denying  that  they  and 
their  grantors  were  the  owners  and 
entitled  to  the  possession  of  the  mining 
claims  at  the  execution  of  the  deed. 
Belcher  etc.  Co.  v.  Deferrari,  62  Cal.  160. 


appropriations  made  by 

The  supreme  court  of  California 
does  not  take  judicial  notice  of  the 
rules  of  the  superior  court.  Sweeney  v. 
Stanford,  60  Cal.  362. 

Spanish  Land  Grant. — The  supreme 
court  will  take  judicial  notice  of  the 
fact,  that  the  claimant  of  land  under  a 
Mexican  or  Spanish  grant  presented 
his  petition  to  the  board  of  land  com- 
missioners for  the  confirmation  of  his 
title,  and  that  the  same  was  confirmed 
by  said  board,  or  the  district  or  Su- 
preme Court  of  the  United  States, 
before  the  patent  was  issued.  Sample 
v.  Hagar,  27  Cal.  163. 

If  the  court  excludes  a  remittitur  as 
evidence,  on  the  ground  that  it  will  take 
judicial  notice  of  it,  the  presumption  is 
that  it  did  take  judicial  notice  of  it. 
Gambert  v.  Hart,  44  Cal.  542. 

Proceedings  in  Bankruptcy. — A  court 
cannot  take  judicial  notice  of  proceed- 
ings in  bankruptcy  in  another  court, 
affecting  the  parties  before  it;  and  its 
duty  is  to  proceed  as  between  the  par- 
ties, until  by  some  proper  pleadings  in 
the  case,  it  is  informed  of  the  changed 
relations  of  any  of  such  parties  to  the 
subject  matter  of  the  suit.  Eyster  v. 
Gaff,  91  U.  S.  521,  affirming  same  case 
in  2  Colo.  228. 

1.  The  rising  of  the  general  assembly 
is  taken  judicial  notice  of  by  the  courts. 
Perkins  v.  Perkins,  7  Conn.  564. 

Names  of  Chartered  Companies. — The 
court  take  judicial  notice  of  the  names 
of  all  companies  chartered  by  the  leg- 
islature. Where  an  indictment  charged 
that  an  order,  directed  to  the  treasurer 
of  the  "Eagle  and  Manufacturing  Co- 
lumbus," was  in  the  county  of  Musco- 
gee, altered,  etc.;  it  was  fatally  defective 
because  there  is  no  such  company. 
Jackson  v.  State,  72  Ga.  28. 

Human  Nature. — A  court  of  errors 
must  take  judicial  notice  of  human  na- 
ture. The  special  facts  indicate  the 
rule  of  responsioility  founded  on  gen- 
eral principles.  Ricks  v.  Broyles,  78 
Ga.  610. 

The  superior  courts  are  not  bound  to 
take  judicial  cognizance  of  what  had 
previously  transpired  before  them,  un- 
less the  records  of  such  proceedings  are 
exhibited  to  them.  Clifton  v.  State,  53 
Ga.  241. 

Judge's  Official  Acts  in  a  cause. — The 

doctrine  is  well  recognized  that  a 
court  will  take  judicial  notice  of  the 
state  of  the  pleadings,  and  the  various 
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law ; 1  whether  a  judgment  wa 

steps  which  have  been  taken  in  a  par- 
ticular cause,  and  consequently  the 
judge  must  take  notice  of  his  own 
official  acts  in  the  progress  of  a  case, 
and  needs  no  proof  to  advise  him  what 
he  has  done  in  it.  Secrist  v.  Petty,  ioq 
111.  iSS. 

1.  Appropriation  Exhausted. — As  under 
the  constitution,  all  appropriations  by 
the  general  assembly  can  only  be  made 
by  public  law,  this  court  will  take  judi- 
cial notice  of  the  fact  that  at  the  time 
of  the  commencement  of  these  con- 
demnation proceedings,  the  general  as- 
sembly had  already,  by  previous  appro- 
priations on  account  of  the  new  capitol 
grounds,  and  construction  and  furnish- 
ing the  State  house,  exhausted  its 
power;  and  also  of  the  fact  that  there 
was  no  money  in  the  State  treasury 
which  could  be  legally  applied  to  that 
purpose.    People    v.'  Stuart,  97  111. 

A  Number  of  Courts  in  Session. — The 

supreme  court  will  take  judicial  notice 
of  the  fact  that  a  number  of  courts  of 
original  jurisdiction  are  held  in  the  city 
of  Chicago  in  as  many  different  rooms 
and  are  in  session  at  the  same  time. 
Hearson  v.  Grandine,87  111.  115. 

The  supreme  court  will  take  notice 
of  the  regular  terms  of  the  circuit 
courts  in  the  State.  Buckles  v.  North- 
ern Bank.  63  111.  268. 

Reports  of  Foreign  Tribunals.  — 
Courts  will  take  judicial  notice  of  the 
construction  given  to  foreign  statutes  by 
the  foreign  tribunals,  and  to  enable 
them  to  do  this  they  have  always  been 
in  the  habit  of  looking  to  the  reports  of 
such  tribunals.  McDeed  v.  McDeed,67 
I"-  545- 

A  demurrer  to  a  recognizance  only 
reaches  matters  appearing  upon  the 
record,  and  not  matters  outside  of  and 
not  presented  by  it.  The  court  cannot 
know  judicially,  on  a  demurrer,  that  a 
regular  term  of  court  was  not  held,  or 
that  a  special  term  was  held.  The 
terms  being  fixed  by  law,  it  will  be 
presumed  they  were  held,  and  if  not, 
the  fact  should  be  averred  and  proved; 
and  so  of  holding  a  special  term.  Nor- 
folk v.  People,  43  III.  9. 

What  Hatters  Will  be  Noticed.— The 
boundaries  of  the  territory,  its  division 
into  judicial  districts,  the  limits  of  such 
divisions,  leading  places  and  geographi- 
cal features  of  the  land,  within  such 
limits,  leading  cities,  villages  and  public 
places    therein,   Indian  reservations, 


i  rendered  in  vacation ;  *  of  in- 
leading  public  proclamations  affecting 
matters  relative  to  their  jurisdiction, 
embracing  executive  decrees,  orders 
and  ordinances  of  State,  are  matters  of 
which  courts  will  take  judicial  cogni- 
zance, and  need  not  be  proved.  U.  S.  v- 
Beebe,  2  Dak.  292. 

2.  Whether  a  Judgment  Was  Ren- 
dered In  Vacation. — Where  the  statute 
provides  that  the  spring  term  of  the 
circuit  court  shall  begin  in  a  county  in 
the  latter  part  of  May  and  continue  six 
weeks,  and  as  much  longer  as  may  be 
necessary,  the  supreme  court  cannot 
judicially  know  that  a  judgment  ren- 
dered on  July  1 8th  was  rendered  in  va- 
cation; but,  if  nothing  is  shown  to  the 
contrary,  it  will  presume  that  the  court 
was  regularly  in  session.  Bostwick  i». 
Bryant,  1131^.448;  Carmodyf.  State, 
105  Ind.  546. 

Where  a  notice  of  Intention  to  hold 
a  mechanio's  lien  failed  to  disclose  the 
county  and  State  in  which  the  real 
estate*  upon  which  the  lien  was  situate, 
but  the  complaint  for  the  foreclosure  of 
the  lien  averred  that  the  land  was  situ- 
ate in  the  county  where  the  action  was 
pending,  that  trie  parties  all  resided  in 
that  county  when  the  notice  was  filed, 
and  that  trie  notice  was  recorded  in  the 
recorder's  office  of  the  same  county, 
these  averments,  taken  in  connection 
with  judicial  knowledge  of  the  court 
that  a  section  of  land,  corresponding 
generally  with  the  one  described  in  the 
notice,  lies  within  that  county,  are  suf- 
ficient to  supply  the  defect.  White  v. 
Stanton,  in  Ind.  540. 

Title  Derived  from  Sheriffs  Deed. — 
Where  the  plaintiff  in  an  ejectment 
suit  derives  his  title  from  a  sheriff's 
deed  on  decree  in  foreclosure  proceed- 
ings, it  is  competent  for  him  to  intro- 
duce in  evidence  the  decree,  the  certi- 
fied copy  thereof  issued  to  the  sheriff, 
and  the  notices  of  sheriff's  sale,  al- 
though neither  of  them  recited  in  terms 
that  the  land  therein  described  is  in  the 
county  where  the  proceedings  were 
had;  it  appearing  from  the  complaint 
and  the  mortgage  exhibited  therewith 
that  the  land  was  in  such  county,  and 
the  documents  offered  in  evidence  con- 
taining a  proper  description  of  such 
land  by  township  and  range,  which 
brings  the  location  within  the  judicial 
knowledge  of  the  court.  Bryan  r>. 
Scholl.  109  Ind.  367. 

The  history  of  a  country,  its  topog- 
raphy and  general  condition  are  ele- 
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formations  for  quo  warranto;  1 

ments  which  enter  into  the  construction 
of  the  laws  which  govern  it,  and  are 
matters  of  which  the  courts  will  take 
judicial  notice.  Stout  v.  Board  of 
Commrs.,  107  Ind.  343. 

A  complaint  to  forfeit  the  franchises 
of  a  gravel  road  company  must  6tate 
when  or  under  what  law  the  corpora- 
tion was  organized,  as  the  court  cannot 
judicially  know,  nor  can  it  be  presumed, 
that  a  private  corporation  was  organ- 
ized under  a  general  law.  Crawfords- 
ville  Turnpike  Company  v.  Fletcher, 
104  Ind.  97. 

Notice  to  Take  Depositions. — The  su- 
preme court  takes  judicial  knowledge 
that  a  notice  at  Fort  Wayne,  served 
December  20th  to  take  depositions  at 
Topeka,  Kansas,  on  the  26th  of  the 
same  month  gives  sufficient  time.  Fitz- 
patrick  v.  Papa,  89  Ind.  17. 

An  indictment  signed  by  a  "special 
prosecuting"  attorney  is  not  subject  to 
a  motion  to  quash,  or  to  a  plea  in  abate- 
ment which  does  not  deny  the  due  ap- 
pointment of  such  special  prosecuting 
attorney;  the  court  taking  judicial  cog- 
nizance of  its  officers  and  their  signa- 
tures and  official  designations.  Choen 
v.  State,  85  Ind.  209. 

There  the  word  "clerk"  is  added  to 
the  signature  attached  to  the  jurat  of  an 
affidavit  in  a  criminal  prosecution  it 
will  be  held  to  be  the  signature  of  the 
clerk  of  that  court,  as  the  court  will 
notice  who  are  its  own  officers.  Mount- 
joy  v.  State,  78  Ind.  172;  Hipes  v. 
State,  73  Ind.  39. 

Habitual  Intoxication. — The  supreme 
court  will  take  judicial  knowledge  that 
habitual  intoxication  incapacitates  an 
administrator  for  the  proper  discharge 
of  the  duties  of  his  trust.  Gurley  v. 
Butler,  83  Ind.  501. 

1.  An  information  of  quo  warranto, 
under  the  third  clause  of  section  1131, 
Indiana,  R.  S.  1881,  is  sufficient  if  it 
appear  therefrom  that  the  defendants 
pretend  to  be  organized  as  a  corpora- 
tion, and  are  exercising  corporate  pow- 
ers, when  they  are  not  so  organized  as 
the  law  requires.  State  ex  rel.  v.  Beck, 
St  Ind.  500. 

Action  of  Board  of  Commissioners. — 
An  appeal  lies  from  an  order  of  the 
board  of  county  commissioners  dis- 
missing a  petition  for  the  incorporation 
of  a  town;  but,  on  the  hearing  of  such 
petition,  the  board  cannot  take  judicial 
cognizance  of  its  own  orders  of  judg- 
ment in  a  different  case  on  the  same 


of  proceedings  for  contempt;* 

subject.  Grusenmeyer  v.  Logansport, 
76  Ind.  549. 

Judges  of  the  Courts.  —  Plaintiffs 
obtained  a  change  of  venue  in  this 
case  from  the  district  court  of 
Boone  county  to  the  district  court 
of  Story  county,  both  counties  be- 
ing in  the  same  judicial  district.  Af- 
terwards, and  after  there  had  been 
a  change  of  the  district  judge  of 
that  district,  defendants  moved  for 
another  change,  on  the  ground  of  the 
prejudice  of  the  judge,  but  they  made 
no  showing  that  the  ground  on  which 
they  asked  the  change  did  not  exist 
when  the  first  change  was  obtained  as 
required  by  section  2951  of  the  Iowa 
code.  But,  Meld,  that  no  such  showing 
was  necessary  in  this  case,  because,  on 
account  of  the  change  of  the  judges, 
the  alleged  prejudice  could  not  have 
existed  when  the  first  change  was  ob- 
tained, and  the  district  court,  and  this 
court  as  well,  will  take  judicial  notice 
as  to  who  are  the  judges  of  the  various 
courts  of  the  State  and  of  their  terms 
of  office.    Upton  v.  Paxton,  72  Iowa 

Reversal  of  Former  Judgment. — The 

judgment  appealed  from  in  this  case  was 
based  on  a  prior  adjudication  between 
the  same  parties-  which  was  pleaded 
and  introduced  in  evidence  while  yet 
the  right  to  appeal  trom  the  former 
judgment  existed,  but  before  it  had 
been  exercised.  After  the  judgment 
herein  had  been  rendered,  an  appeal 
was  taken  from  the  first  judgment  and 
that  judgment  was  reversed  in  this 
court  on  the  merits  before  the  appeal 
in  this  case  was  decided,  but  after  it 
was  submitted.  It  thus  appears  to  the 
court  that,  while  the  judgment  in  this 
case  could  not  have  been  otherwise 
when  it  was  rendered,  it  was  neverthe- 
less erroneous,  because  based  on  the 
former  erroneous  judgment.  Held,  that 
the  judgment  on  this  appeal  should  be 
reversed,  and  that  in  reversing  it  the 
court  does  not  exceed  its  constitutional 
jurisdiction.  In  such  case  this  court 
will  take  judicial  notice  of  its  own 
records,  and  of  the  fact  that  the  former 
adjudication  has  been  reversed;  and  the 
fact  that  the  record  submitted  on  the 
appeal  of  this  case  contained  no  evi- 
dence of  the  reversal  of  the  former 
adjudication  is  immaterial.  Poole  v. 
Seney.  70  Iowa  275. 

2.  Former  Orders — Contempt. — In  a 
proceeding  for  contempt,  the  court  will 
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the  terms  of  courts ; 1  of  the  statutory  qualifications  for  a  par- 


take judicial  notice  of  its  own  orders 
in  the  matter  out  of  which  the  contempt 
grew.  Jordan  v.  Circuit  Court,  69 
Iowa  177. 

Records  In  a  Distinct  Case — Opinion. — 
Where  it  appeared  that  the  opinion  of 
the  supreme  court  in  a  different  case 
was  introduced  in  evidence  on  the  trial 
in  the  court  below,  but  was  not  set  out 
in  the  abstract  on  appeal,  held,  that  the 
supreme  court  cannot  take  judicial 
notice  in  one  case  of  its  records  in  a 
different  case.  Enix  v.  Miller,  54  Iowa 
551- 

Nor  will  it  take  notice  of  what  has 
transpired  in  another  case  ■  between 
different  parties.  Baker  v.  Mygatt,  14 
Iowa  (31.  And  courts  do  not,  in  one 
case  take  judicial  notice  of  the  pro- 
ceedings in  other  cases  even  though  on 
their  own  records.  Bond  v.  White,  24 
Kan.  48. 

For  the  purpose  of  construing  a  con- 
stitution or  statute  courts  may  take 
judicial  knowledge  of  everything  which 
may  affect  the  validity  or  meaning  of 
such  constitution  or  statute.  Topeka  v. 
Gillett,  32  Kan.  431. 

Municipality. — In  a  case  appealed 
from  the  police  judge  to  the  district 
court,  the  district  court  should  take 
judicial  notice  of  the  incorporation  of 
the  city,  and  of  the  existence  and  sub- 
stance of  its  ordinances.  Solomon  v. 
Hughes,  24  Kan.  211. 

Statutes. — It  is  not  proper  on  the 
trial  of  a  cause  to  introduce  general 
statutes  in  evidence,  as  the  court,  with- 
out proof,  will  take  judicial  notice  of 
the  law.  Topeka  v.  Tuttle,  5  Kan.  312. 
The  courts  will  take  judicial  notice, 
without  proof,  of  all  the  laws  of  the 
State,  and  in  doing  so  will  take  judicial 
notice  of  what  the  books  of  published 
laws  contain,  of  what  the  legislative 
journals  contain,  and  indeed  of  every- 
thing that  is  allowed  to  affect  the 
validity  or  meaning  of  any  law  in  any 
respect  whatever.  Division  of  Howard 
County,  15  Kan.  195. 

Matters' of  Law  and  Fact.— The  courts 
take  notice  judicially  of  matters  of  law, 
but  not  of  matters  of  fact  which  con- 
sist wholly  in  pais.  Notice  will  not  be 
taken  of  legislation  conferring  lottery 
privileges,  and  if  these  privileges  were 
to  continue  in  existence  until  formally 
revoked;  notice  may  be  taken  of  the 
fact  that  there  had  been  no  legislative 
revocation.    But  where  the  privileges 


were  for  the  benefit  of  the  city  schools 
of  Frankfort,  and  provide  that  the  grant 
shall  determine  so  soon  as  there  is 
raised  by  lottery  $100,000  whether  that 
sum  has  been,  raised,  and  therefore 
whether  the  privileges  are  still  in  ex- 
istence, are  facts  to  be  ascertained,  and 
cannot  be  presumed  to  be  within  the 
knowledge  of  the  courts.  Common- 
wealth v.  Bierman,  13  Bush  (Ky.)  345. 

1.  Terms  of  Court. — The  court  of  ap- 
peals judicially  knows  that  a  term  of 
the  Hardin  circuit  court  intervened  be- 
tween the  August  term,  1874,  and  the 
August  term,  1875.'  Commonwealth  v. 
Pritchett,  11  Bush  (Ky.)  281. 

Practice. — In  some  instances  courts 
will  judicially  notice  the  practice  in  re- 
gard to  the  trial  of  actions  in  other 
States.  Stout  v.  Ashton,  5  T.  B.  Mon. 
(Ky.)  252. 

Cltlsenshlp. — Courts  may  know,  ju- 
dicially, that  the  Lexington  manu- 
facturing company  must  exist  within 
this  State;  but  cannot  know  judicially 
that  its  members  are  citizens.  Lexing- 
ton Mfg.  Co.  v.  Dorn,  2  Litt.  (Ky.) 
257- 

By  requiring  the  sheriff  to  execute  the 
judgment  at  the  time  when  he  knew  the 
sale  could  only  be  affected  for  confeder- 
ate money,  the  plaintiff  is  presumed  to 
have  authorized  the  receipt  of  the  un- 
lawful currency;  hence  he  cannot  re- 
cover from  the  sheriff  the  amount  bid. 
Spaulding  &  Rogers  v.  Walden,  23  La. 
An.  475. 

Where  a  Deposition  Belongs. — The  su- 
preme court  will  take  judicial  notice  of 
the  towns  composing  the  different  coun- 
ties in  this  State,  and  the  times  when 
and  the  places  where  its  sessions  are 
appointed  by  law  to  be  held;  and  where  a 
deposition  was  taken  within  any  county 
in  the  Stale,  which,  by  its  caption,  is  re- 
turnable before  this  court  at  a  time  and 
place  appointed  by  law  within  such 
county,  it  will  not  presume  that  such 
deposition  is,  or  may  be,  returnable  be- 
fore any  other  court  in  any  other 
county  and  State,  but  the  contrary. 
Kidder  v.  Blaisdell,  45  Me.  461 ;  Martin 
v.  Martin,  51  Me.  366. 

Want  of  necessary  parties  will  be 
judicially  taken  notice  of  by  the  courts, 
and  ordinarily  they  will  allow  an 
amendment  on  just  terms.  Beals  v. 
Cobb,  51  Me.  348. 

Removal  of  a  Cloud  Upon  Title. — It  is 
presumed  to  be  a  matter  of  judicial 
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ticular  office ; 1  of  bills  of  exception  ;  *  of  the  proper  officer  to 


knowledge  that  the  danger  of  a  cloud 
upon  title  arising  from  an  assessment 
which  has  been  held  void,  is  removed 
by  a  subsequent  statute  recognizing  the 
invalidity  of  the  assessment  and  pro- 
viding for  a  reassessment.  Byram  v. 
Detroit,  50  Mich.  56. 

United  States  Land  Office.— Judicial 
notice  may  be  taken  of  the  general 
course  of  business  in  the  Federal  Land 
office,  in  that  a  purchase  commonly  pre- 
cedes considerably  the  issuing  of  a  pat- 
ent Fisher  *.  Hallock,  50  Mich.  463. 

Strictly  Judicial  powers  can,  in  Mich- 
igan, be  vested  only  in  certain  courts 
named  in  the  constitution.  The  circuit 
courts  have  such  powers;  but  the 
judges,  out  of  court  and  merely  as 
judges,  cannot  exercise  them.  Toledo 
etc.  R.  Co.  v.  Dunlap,  47  Mich.  456. 

Policy  of  the  registry  laws  is  a  legis- 
lative and  not  a  judicial  question. 
Drake  v.  McLean,  47  Mich.  102. 

Carlisle  Tables.— The  Carlisle  and 
other  similar  tables,  offered  for  the  pur- 
pose of  showing  the  "expectation  or 
probable  duration  of  life,  are  to  be 
received  (if  at  all)  upon  judicial 
notice  of  their  genuineness  and 
authoritativeness.  No  legal  proof  of 
genuineness  or  authoritativeness  is 
required,  but  it  is  proper  for  the  court 
to  inform  itself  in  the  premises  by  refer- 
ence to  books  or  other  sources  of  infor- 
mation. Such  tables  are  not  conclusive, 
but  their  value  in  a  given  case  is  largely 
analogical.  They  must  speak  for  them- 
selves and  not  by  the  mouth  of  a  wit- 
ness merely  testifying  to  their  contents. 
Schemer  v.  Minneapolis  etc.  R.  Co.,  32 
Minn.  518. 

On  a  challenge  to  the  panel  of  petit 
jurors  the  court  will  take  judicial  notice 
that  the  county  auditor  is  ex  officio 
clerk  of  the  county  commissioners. 
State  v.  Gut,  13  Minn.  341. 

Court  House. — The  supreme  court  will 
take  judicial  notice  of  the  manner  in 
which  a  county  court  house  is  con- 
structed. Golcher  v.  Brisbin,  20  Minn. 
453- 

Former  Appeal — An  appellate  court 
will  take  judicial  notice  of  its  own  rec- 
ord on  a  former  appeal.  Dawson  v. 
Dawson,  29  Mo.  App.  521. 

1.  The  statutory  qualifications  pre- 
scribed for  street  commissioner  in  the 
city  ot  St.  Louis  will  be  judicially  taken 
notice  of  by  the  courts.  St.  Louis  v. 
Greely,  14  Mo.  App.  578. 


Population.  —  Under  the  statute  of 
this  State  the  courts  will  take  judicial 
notice  that  the  city  of  Kansas  City  con- 
tains more  than  one  hundred  thousand 
inhabitants  according  to  its  last  munici- 
pal census  made  in  pursuance  of  such 

tatute  and  an  ordinance  thereunder, 
tate  ex  rel.  v.  Dolan,  93  Mo.  467. 
Usages  of  Banks. —Judicial  notice 
must  be  taken  of  the  ordinary  rules  and 
necessities  of  banking  business.  Amer- 
ican Nat.  Bank  v.  Bushev,  45  Mich. 

Nonresident  Stockholders. — A  Michi- 
gan court  may  well  take  notice  judi- 
cially that  the  stock  holders  of  the  min- 
ing corporations  of  the  State  are  non- 
residents and  beyond  its  jurisdiction  for 
rendering  personal  judgments.  Milroy 
v.  Spurr  Mining  Co.,  43  Mich.  231. 

Knowledge  of  the  Professions. — Courts 
have  judicial  knowledge  of  the  general 
duties  and  character  of  the  occupations 
classed  as  professions.  Pennock  v. 
Fuller,  41  Mich.  153. 

Filing  of  Answer. — Judgment  by  De- 
fault.— Where  the  object  of  filing  an 
affidavit  of  default  is  merely  to  inform 
the  court  that  no  answer  has  been  filed, 
of  -which  the  court  is  bound  to  take 
judicial  notice,  it  is  not  error  to  order  a 
judgment  without  the  affidavit  being 
filed.  Leonard  v.  Woodward,  34  Mich. 
5»4- 

Insurance  Klsks. — Courts  will  take 
judicial  cognizance  that  marine  insur- 
ance risks  in.  November  are  greater 
than  those  in  June.  Barry  v.  Boston 
Marine  Ins.  Co.,  62  Mich.  424. 

City  Flats  and  Lands. — The  supreme 
court  of  Michigan  has  no  judicial 
knowledge  of  the  contents  of  Detroit 
plats  or  the  location  of  Detroit  lands, 
except  as  identified  or  affected  by  legis- 
lation or  other  public  action.  Cicotte 
v.  Anciaux,  53  Mich.  227. 

Condition  of  the  State. — Courtswill  take 
judicial  notice  of  events  constituting  a 
part  of  the  history  of  the  State  and  the 
condition  of  things  therein  in  time  of 
war.    Holmes  v.  Kring,  93  Mo.  45a. 

2.  Bill  of  Exceptions — Terms  of  Court. 
— This  court  cannot  consider  a  bill  of 
exceptions  filed  after  the  lapse  of  the 
term  at  which  the  motion  for  a  new- 
trial  was  disposed  of,  unless  the  record 
shows  that  the  filing  was  with  consent 
of  the  adverse  party.  To  determine 
whether  it  was  filed  after  the  term, 
judicial  notice  will  be  taken  of  the 
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prefer  an  indictment;1  what  is  contraband  of  war;*  irregulari- 
ties in  office ; 3 

times  fixed  by  law  for  holding  court,  ence. — The  court  while  taking  judicial 

State  v.  Broderick,  70  Mo.  622.  notice  oi'  a  statute  authorizing  the  sale 

Legal  Days. — Courts  will  take  judicial  of  a  railroad,  will  not  take  such  notice 

notice  of  what  are  and  what  are  not  of  the  fact  of  sale;  nor  that  the  corpo- 

legal  days.    Schlinginann  v.  Fiedler,  3  rate  existence  of  a  company,  whose 

Mo.  App.  577.  charter  has  not  expired  by  limitation, 

Constitutional  Limits  of  County. —  has  ceased,  or  that  the  corporation  has 

Courts  will  take  judicial  notice  not  only  successors.    Shea  v.  Knoxville  etc.  R. 

of  the  boundaries  of  counties,  but  also  Co.,  6  Baxt.  (Tenn.)  277. 

whether  or  not  an  act  of  the  legislature  Appointment  of  Trustee. — The  court, 

cutting  off  part  of  the  county  reduces  it  while  taking  judicial  notice  of  the  act 

below  its  constitutional  limits.   Woods  of  t866,  requiring  the  president  and 

v.  Henry,  55  Mo.  560.  directors  of  the  bank  of  Tennessee  to 

Date  of  Decree. — Where  a  motion  to  execute"  an  assignment  of  its  effects, 
set  aside  and  modify  an  order  has  been  could  not  judicially  know  that  when 
made  at  the  term  at  which  the  order  this  action  was  brought  in  1866,  the  as- 
sought  to  be  modified  was  made,  but  no  signment  had  been  made,  and  one 
order  is  made  upon  such  motion  until  a  Samuel  Watson  appointed  trustee,  and 
subsequent  term  of  the  court,  the  ap-  that  he  had  accepted  the  trust,  given 
pellate  court  will,  although  this  last  bond,  and  been  duly  qualified.  Topp 
order  does  not  appear  on  the  record,  v.  Watson,  12  Heisk.  (Tenn.)  411. 
take  judicial  notice  of  the  date  of  the  3.  What  is  contraband  of  war  is  a 
making  of  such  order.  Fredericks  v.  question  of  which  the  court  takes 
Davis,  6  Mont.  460.  judicial  knowledge    as  a  question  of 

Adjudication  of  Insolvency. — The  dis-  law,  and  it  is  error  to  leave  it  to  the 

trict  court  is  not  bound  to  take  judicial  jury  as  a  question  of  fact.    Elrod  v. 

notice  of  the  proceedings  of  the  district  Alexander,  4  Heisk.  (Tenn.)  342. 

court  of  another  county;  and  a  disre-  Military  Occupation;  National  Juris - 

gard  of  an  adjudication  of  insolvency  diction  in  Certain  Cases. — The  court 

there  made,  even  if  properly  proven,  will  take  judicial  notice  that  during  the 

would  amount  to  no  more  than  error,  temporary  occupation  of  the  adjacent 

State  v.  Fifth  District  Court,  18  Nev.  ground  used  by  the  United  States  forces 

286.  while  preparing  cemetery  ground,  the 

Judgment  Rendered  on  Election  Day. —  jurisdiction  -was  exclusive  in  the  United 

The  court  will  take  judicial  notice  with-  States;  so  that  the  State  could  not 

out  proof  of  the  fact  that  a  judgment  punish    a    misdemeanor  committed 

appealed  from  was  rendered  on  election  therein  during  such  occupation.  Wills 

day.    Rice  v.  Mead,  22  How.  Pr.  (N.  v.  State,  3  Heisk.  (Tenn.)  141. 

Y.)  445.  3.  Irregularities  In  Office. — A  grant 

1.  Proper  Officer  to  Prefer  Indict-  of  land  was  delivered  to  Outlaw,  its 

ments. — The  court  takes  judicial  notice  owner;  the  grant  was  certified  upon  the 

of  the  proper  officer  to  prefer  indict-  back  to  have  been  registered,  and  it  is 

ments;  and  when  it  appears  that  he  in-  now  to  be  declared  invalid,  in  the  hands 

tended  to  sign  officially,  will  disregard  of  a  third  person,  because  it  cannot  be 

the  omission  of  any  or  the  adding  of  an  found  on  record  in  the  secretary's  office 

improper  official  designation.    State  v.  of  North  Carolina.     It  is  known  to 

Myers,  85  Tenn.  203.  everyone,  that,  during  the  time  of  the 

Qusre,  whether  this  court  will  reverse  late  secretary  of  North  Carolina,  great 

for  want  of  proof  of  the  law  of  a  sister  irregularities  prevailed  in  that  office. 

State   of  the  existence  of  which  the  and  the  recording  of  the  grant  there 

court  is  authorized  by  statute  to  take  might  have  been  omitted.    The  tme 

judicial  cognizance?     Sherron  v.  Hall,  question  here  is,  did  the  State  of  North 

4  Lea  (Tenn.)  498.  Carolina  execute  the  grant?    It  is  ob- 

Offlcers — The  Legislature. — This  court  vious  they  did,  for  the  court  may 

will  take  judicial  notice  of  the  death  of  judicially  know  the  seal  of  that  State, 

one  of  its  clerks  and  appointment  of  Ayers  v.  Stewart,  1  Over.  (Tenn.)  221. 

another,  as  well  as  a  change  in  the  A  Question  of  Citizenship. — We  may 

time  of  meeting  of  the  legislature,  take  judicial  notice  of  the  public  and 

Perkins  t>.WoodfoIk,8  Baxt.(Tenn.)4ii.  notorious  acts  which  constituted  a  por- 

Sale  of  a  Railroad;  Corporate  Exist-  tion  of  the  history  of  New  Mexico  dur- 
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the  creation  of  trusts ; 1  the  making  of  a  tender  in  court ;  *  the 

statutes  against  gaming;  hence  an  in- 
dictment for  betting  money  at  a  gam- 
bling device  called  rondo  need  not  aver 
that  rondo  is  a  gaming  table.  Barker 
v.  State,  13  Tex.  273. 

History- — The  court  will  take  judicial 
notice  of  the  history  of  the  country  in 
determining  a  question  of  laches.  Magee 
v.  Chadion,  30  Tex.  644. 

Taxes. — Courts  will  take  judicial 
knowledge  that  land  is  subject  to  taxes. 
Castro  v .  Murzbach,  13  Tex.  128. 

Holes  Are  Domestic  Animals. — In  an 
indictment  for  feloniously  injuring  do- 
mestic animals  it  is  unnecessary  to  allege 
that  a  mule  is  a  domestic  animal,  as  the 
court  will  take  judicial  notice  that  all 
mules  in  the  State  are  domestic  ani- 
mals. State  v.  Gould,  26  W.  Va. 
258. 

Old  and  New  Virginia.— The  courts 
will  take  judicial  notice  of  the  fact  that 
the  northwestern  bank  of  Virginia,  was 
incorporated  by  a  public  act  of  the 
State  of  Virginia,  prior  to  the  founda- 
tion of  the  State  of  West  Virginia,  and 
falls  within  the  provisions  of  the  consti- 
tution of  the  latter,  saving  certain  exist- 
ing laws.  N.  W.  Bank  v.  Machir,  18 
W.  Va.  271. 

Signatures  of  Attorneys. — Courts  will 
take  judicial  notice  of  the  signatures  of 
attorneys  practicing  therein.  Strippel- 
mann  v.  Clark,  11  Tex.  296. 

History  of  Laws. — It  is  the  duty  of 
the  court  to  know  and  follow  the  law 
existing  in  any  part  of  the  present  limits 
of  the  State  at  the  time  and  under 
which  a  title  to  land  was  acquired. 
State  v.  Sais,  47  Tex.  309. 

Legal  Systems. — And  to  know  that 
the  civil  code  and  the  code  practice  of 
Louisiana  are  the  law  of  that  State. 
Watrous  v.  McGrew,  16  Tex.  506. 

Acts  of  Congress;  Treaties. — And  to 
notice,  judicially,  acts  of  congress  and 
public  treaties.  Jones  v.  Laney,  3  Tex. 

Bank  Charters— The  court  may 
judicially  recognize,  or  inform  itself  as 
to  the  charter  of  the  Farmers'  Bank  of 
Virginia,  or  other  like  banks  and  as  to 
its  organization  and  acceptance  of  a 
provision  for  the  extension  of  its  exist- 
ence. Farmers'  Bank  v.  Willis,  7  W. 
Va.  31. 

Interest  need  not  be  proved  by  a 
sworn  witness,  but  the  judge  or  the  jury 
may  compute  it.  Joint  School  Dist. 
No.  1  v.  Lyford,  27  Wis.  506. 
2.  The  court  will  take  notice  whether 


ing  the  past  thirteen  years,  and  in  the 
midst  of  these  the  question  of  the  re- 
tention of  the  character  of  Mexican 
citizenship  has  been  exciting  and  dis- 
turbing. It  is  so  now,  and  this  fact  im- 
poses in  the  investigation  of  this  ques- 
tion, on  its  legal  merits,  the  greater 
labor  and  care.  Held,  that  the  court 
must  judicially  determine  from  all  the 
facts  and  circumstances,  whether  a 
member  of  a  grand  jury,  finding  an  in- 
dictment, was  a  citizen  of  the  United 
States.  Carter  v.  Territory  1  N.  Mex. 
3«7- 

Pueblo  Indian  Title. — The  court  will 
take  judicial  notice  of  the  history  and 
status  of  the  Pueblo  Indians,  and 
of  the  title  by  which  they  hold  their 
lands.  United  States  v.  Lucero,  1  N. 
Mex.  422. 

Honey  Paid  Into  Court. — The  court 
was  charged  with  judicial  knowledge  of 
the  deposit  of  money  made  in  court  and 
that  it  was  subject  to  the  lien  of  the  at- 
tachments.   Blum  v.  Stein,  68  Tex.  608. 

Judgment. — When  the  proceedings, 
including  a  judgment,  are  conducted  as 
part  of  the  suit  against  the  original  de- 
fendant, against  whom  judgment  has 
already  been  rendered,  the  fact  that  the 
judgment  was  against  the  original  de- 
fendant need  not  be  proved.  The  court 
will  take  judicial  notice  of  that  fact. 
Farrar  v.  Bates,  55  Tex.  193. 

1.  Identity  of  a  Trust. — Where  land 
was  conveyed  to  a  church  elder  in  trust 
for  his  church,  and  the  plaintiff  claimed 
under  a  deed  from  the  trustee,  and  the 
defendant  under  a  deed  purporting  to  be 
made  by  the  trustees  of  the  church, 
held,  that  the  recital  of  the  deed  that 
the  grantors  were  trustees  of  the  church 
was  no  evidence  of  the  fact  against  a 
party  claiming  in  opposition  to  the 
deed;  and  if  it  was,  and  there  was  no 
connection  shown  between  the  church 
and  the  one  for  whose  benefit  the  con- 
veyance to  the  elder  was  made,  the 
court  could  not  judicially  know  that 
they  were  identical,  even  if  the  names 
were  the  same.  Tapp  v.  Corey,  54  Tex. 
594* 

Special  Statute. — The  courts  will  not 
take  judicial  knowledge  of  the  contents 
of  a  special  act  of  the  legislature  provid- 
ing for  the  issuance  to  an  individual  of  a 
land  certificate.  Holmes  v.  Anderson, 
59  Tex.  481. 

Names  of  Gambling  Games. — Courts 
take  judicial  notice  that  "rondo"  is  a 
gaming  table  within  the  meaning  of 


it  C.  of  L. — 13 


193 


Digitized  by 


Googl£ 


Judicial  Proceedings 


JUDICIAL  NOTICE. 


and  Terms  of  Co  art. 


statute  of  limitations ; 1  of  national  banks,  and  the  like.1 


a  tender  has  been  paid  into  court,  and 
need  not  submit  the  question  to  the 
jury.    Newton  v.  Allis,  16  Wis.  197. 

Village  Ordinances. — It  seems  the 
legislature  cannot  compel  the  courts  to 
take  judicial  notice  of  village  ordi- 
nances.   Pettit  v.  May,  34  Wis.  666. 

City. — Judicial  notice  of  the  existence 
of  a  city  in  this  State  is  taken  without 
allegation  that  it  is  in  this  State.  Chi- 
cago etc.  R.  Co.  v.  Woodward,  21  Wis. 
3°9- 

Courts. — The  circuit  court  of  the 
United  States  will  take  judicial  notice 
that  the  district  courts  were  vested  with 
exclusive  jurisdiction  in  all  original  pro- 
ceedings under  the  Bankruptcy  act  of 
1S41.  Lathrop  v.  Stuart,  5  McLean 
(U.  S.)  168.  A  plea  is  not  defective  be- 
cause it  does  not  aver  that  the  circuit 
court  of  Michigan,  in  which  a  certain 
judgment  in  the  case  is  alleged  to  been 
entered,  had  jurisdiction.  This  court 
takes  judicial  notice  of  the  fact.  Wood- 
worth  v.  Spaffords,  2  McLean  (U.  S.) 
168. 

Bonded  Warehouses. — Upon '  the 
trial  of  an  indictment  for  a  criminal 
violation  of  the  internal  revenue  laws, 
it  is  not  necessary  that  the  government 
should  prove  that  the  bonded  ware- 
house from  which  it  is  alleged  the 
spirits  were  fraudulently  removed  was 
sanctioned  or  authorized  by  the  officers 
of  the  government,  since  the  court  will 
take  judicial  notice  that  the  law  in 
force  at  the  time  of  the  transaction  re- 
quired every  distiller  of  spirits  to  pro- 
vide such  a  warehouse,  and  the  jury 
may  presume  that  the  distiller  has  com- 
plied with  the  law.  United  States  v. 
Harries,  2  Bond  (U.  S.)  311. 

1.  Limitations. — The  court  is  bound 
to  take  judicial  notice  of  the  statute  of 
limitations  when  the  facts  relied  on  as  a 
bar  are  stated  and  are  found  sufficient. 
Harpending  v.  Dutch  Church,  16  Pet. 
(U.S.)  455. 

State  Laws  in  the  Federal  Courts. — 
The  courts  of  the  United  States  do  not 
require  the  common  law  as  received  in 
each  State  to  be  proved  like  t.ie  laws  of 
foreign  countries.  Their  statute  books 
and  judicial  precedents  are  received  as 
evidence  without  proof  of  witnesses. 
Evans  v.  Cleveland  etc.  R.  Co.,  5  Phila. 
(U.  S.)  512. 

Municipal  Powers. — Courts  are  bound 
to  take  judicial  notice  of  the  municipal 
powers  of  a  corporation  which  are  con- 


ferred by  public  law,  and  it  is  not  neces- 
sary to  go  into  proof  of  the  election  of 
any  of  the  officers  of  the  corporation. 
The  authority  of  assessors  to  act  for  the 
corporation  is  evidenced  by  the  fact 
that  their  return  has  been  sanctioned 
by  the  officers  of  the  corporation,  and 
evidence  of  their  appointment  is  not 
necessary.  Ronkendorff  v.  Taylor,  4 
Pet.  (U.S.)  349. 

Alien  Enemy. — The  court  will  take 
judicial  notice  that  a  litigant  is  an 
alien  enemy.  I  nee  v.  Beckman,  16  La. 
An.  352. 

3.  National  Banks. — The  federal  courts 
take  judicial  notice  of  the  organization 
of  all  national  banks  and  their  exist- 
ence; and,  therefore,  in  an  indictment 
for  the  felonious  possession  of  a  coun- 
terfeit national  bank  note,  it  is  not 
necessary  to  aver  that  the  bank  is  a 
body  politic  and  corporate.  United 
States  v.  Williams,  4  Biss.  (U.  S.)  302. 

Finances  of  Community.  —  Under  the 
tax  law  of  1881,  a  tax  payer  may  deduct 
his  bona  fide  debts  from  all  his  mon- 
eyed capital  and  credits,  except  money 
on  hand  or  on  deposit,  money  loaned, 
bonds,  and  shares  of  stock  in  corpora- 
tions, and  the  courts  will  take  judicial 
notice  of  the  fact  that  the  moneyed 
capital  from  which  the  tax  payer  may 
so  deduct  his  debts  is  a  material  portion 
of  the  whole  moneyed  capital  of  the 
State.  Wasson  v.  First  Nat.  Bank, 
107  Ind.  206. 

Evidence  in  a  Litigation. —  When  a 
party  seeks  a  ruling  on  which  to  base 
an  appeal,  he  cannot  rely  on  the  judge's 
private  knowledge  of  facts,  but  must 
bring  them  into  the  case  in  some  au- 
thoritative and  responsible  form,  so  that 
they  may  become  part  of  the  record 
for  the  purpose  of  the  review.  Detroit 
etc.  R.  Co.  v.  Crane,  50  Mich.  182. 

Tax  Collector's  Bond.  —  Where  there 
is  no  oyer  of  the  bond  in  writ,  and  the 
condition  thereof  is  not  upon  the  plead- 
ings, the  court  cannot  judicially  know 
that  it  was  given  by  a  tax  collector. 
Upper  Alio  ways  Creek  v.  String,  5 
Halst.  (N.J.)  327. 

Whaling  Voyage.  —  The  meaning  of 
the  term  "whaling  voyage"  is  not 
judicially  known  to  the  courts,  when 
employed  in  a  policy  of  insurance  on  a 
vessel,  and  therefore  parol  evidence  is 
admissible  to  show  what  is  the  usual 
scope  of  such  voyages.  Child  v.  Sun 
Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  76. 
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19.  The  Usual  Course  of  Nature. — Courts  will  recognize  the  usual 
course  of  nature,  and  take  notice  of  its  manifestations  which 
belong  to  the  class  that  is  of  uniform  occurrence  and  common 
notoriety.1 

That  day  and  night  are  caused  by  the  diurnal  revolution  of  the 
earth  ;  that  the  seasons  recur  in  their  order ;  *  the  ebb  and  flow 
of  the  tide ;  the  phases  of  the  moon  ;  the  period  of  gestation  and 
the  like.  In  this  they  do  not  rely  on  their  technical  knowledge 
of  the  laws  of  nature,3  but  the  fact  must  be  invariable  and  uni- 


Business  Methods.  —  It  is  not  error 
for  the  court  to  take  judicial  notice  of 
the  ordinary  modes  of  transacting  com- 
mercial business  within  the  State. 
Bronson  v.  Wiman,  10  Barb.  (N.  Y.) 
406. 

Mortality  Tables. — On  a  paid-up  mu- 
tual policy,  in  an  action  against  an  in- 
surance company  for  payment  of  the 
same,  the  mortality  tables  may  be 
taken  notice  of  by  the  court,  judicially, 
though  not  offered  in  evidence.  Abell 
v .  Pa.  Mut  Ins.  Co.,  18  W.  Va.  400. 

1.  Regular  Course  of  Seasons  and  Ag- 
riculture.— Judicial  notice  will  be 
taken  of  the  course  of  the  seasons  and 
the  usual  course  of  agriculture,  so  as  to 
know  whether,  at  a  particular  date,  the 
crops  of  the  country  would  be  matured 
so  as  to  be  severed  from  the  soil.  Floyd 
v.  Ricks,  14  Ark.  286. 

Courts  will  take  notice  of  facts  of  un- 
varying occurrence,  but  not  of  vicissi- 
tudes of  the  climate  or  the  seasons. 
Dixon  v.  Niccolls,  39  111.  373;  Raridan 
v.  Cent.  Iowa  R.  Co.,  69  Iowa  527. 

The  law  notices  the  regular  course  of 
nature,  as  well  as  to  the  revolution  of 
the  seasons  as  in  relation  to  vegetables 
and  animals.  Patterson  v.  McCaus- 
land,  3  Bland  (Md.)  69. 

Condition  of  Crops.  —  The  court  will 
take  judicial  notice  that  a  mortgage 
made  in  January  upon  a  certain  cotton 
crop  is  upon  a  crop  not  yet  in  being. 
Tomlinson  v.  Greenfield,  31  Ark.  557. 

Use  of  a  Farm  Is  Worth  More  During 
toe  Cropping  Season.  —  Courts  will  take 
judicial  notice  of  the  seasons  and  of 
husbandry,  and  that  the  use  Of  a  farm 
for  six  months  during  the  cropping 
season  is  worth  much  more  per  acre 
than  during  six  months  including 
winter.    Ross  v.  Boswell,  60  Ind.  235. 

2.  It  Is  a  matter  of  common  knowledge, 
of  which  courts  will  take  judicial  notice, 
that  cotton  is  not  planted  in  Alabama 
until  after  January.  Wetzel  v.  Kelley, 
83  Ala.  440. 

That  a  fracture-  of  the  skull  may  pro- 


duce death,  but  does  not  necessarily 
have  that  effect  in  every  case,  is  a  mat- 
ter of  common  knowledge,  and  will  be 
judicially  taken  notice  of  by  the  court. 
NicDaniel  v.  State,  76  Ala.  1. 

Beyond  Actual  Knowledge.  —  It  is 
customary  for  courts  to  take  judicial 
knowledge  of  what  ought  to  be  gener- 
ally known  within  the  limits  of  their 
jurisdiction.  This  cognizance  may  ex- 
tend far  beyond  the  actual  knowledge, 
or  even  the  memory  of  judges,  who 
may,  therefore,  resort  to  such  docu- 
ments of  reference,  or  any  other  au- 
thoritative sources  of  information  as 
may  be  at  hand  and  may  be  deemed 
worthy  of  confidence.  The  rule  has 
been  held  in  many  instances  to  em- 
brace information  derived  informally 
by  enquiry  of  experts.  Gordon  v. 
Tweedy,  74  Ala.  232. 

Growth  of  Cotton.  —  The  court 
takes  judicial  notice  of  facts  which  are 
matters  of  common  knowledge;  so 
common  that  all  persons  must  be  pre- 
sumed to  be  cognizant  of  them;  as,  that 
a  crop  of  cotton  has  been  planted  and 
was  growing,  but  immature  on  the  20th 
of  June.  Loeb  v.  Richardson,  74 
Ala.  311. 

The  time  of  harvest  is  judicially  taken 
notice  of  by  the  courts,  in  the  counties 
where  they  preside.  Mahoney  v.  Aur- 
recochca,  51  Cal.  429. 

Almanac;  sunrise  and  sunset  are 
judicially  taken  notice  of  by  the 
courts,  but  an  almanac  may  be  read  on 
the  trial  to  refresh  the  memory  of  the 
court  and  jury.  State  v.  Morris,  47 
Conn.  180. 

S.  That  grass  cannot  be  cut  and 
made  into  hay  after  the  month  of  Sep- 
tember is  a  fact  within  the  knowledge 
of  all  men,  and  one  of  which  the  courts 
will  take  judicial  notice.  Raridan  v. 
Central  etc.  R.  Co.,  69  Iowa  527. 

Maturity  of  Corn  Crop.  —  The  courts 
will  take  judicial  notice  that  corn  is 
mature  in  the  month  of  December. 
Garth  v.  Caldwell,  72  Mo.  622. 
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versally  known  or  ascertainable  by  reference  to  common  and  well 
settled  authority.1 

20.  Facts  of  Uniform  Occurrence. — Courts  will  take  judicial  notice 
of  facts  generally  known  as  of  uniform  occurrence,  or  the  invari- 
able action  of  natural  laws ;  *  the  fundamental  rules  of  mathema- 
tics, including  the  axioms  in  geometry ;  the  variation  of  the  mag- 
netic needle  ;*  the  law  of  gravitation ;  the  well  known  effects  of 


Growth  of  Crops.  —  Person  v.  Wright, 
35  Ark.  169;  Tomlinson  v.  Greenfield, 
31  Ark.  557. 

Law  of  Louisiana. — Judicial  notice 
will  not  be  taken  of  the  statutes  of 
other  States;  and  it  will  not  be  pre- 
sumed that  the  common  law  is  in  force 
in  the  State  of  Louisiana.  Sloan  v. 
Torry,  78  Mo.  623. 

1.  Age  of  Parties.  —  Where  it  is  evi- 
dent from  the  time  of  their  ancestor's 
death  that  his  children  arrived  at  full 
age  before  suit  commenced,  the  court 
will  take  notice  of  the  fact  judicially. 
Floyd  v .  Johnson,  2  Litt.  (Ky.)  109. 

Geographical  Conditions  in  Foreign 
Countries.  —  It  has  been  recognized  as 
a  historical  fact  that  the  river  Mersey, 
in  England,  is  filled  with  salt  water; 
the  tide  ebbing  and  flowing  therein  to  a 
great  height.  Held,  with  reference  to 
injury  by  salt  water,  of  part  of  the 
cargo  of  a  ship  lying  in  the  river.  Whit- 
ney v.  Gauche,  11  La.  An.  432. 

Time.  —  Ordinary  computation  of 
time  and  what  day  of  the  week  a  cer- 
tain day  of  the  month  falls  on  will  be 
judicially  noticed.  Allman  v.  Owen, 
31  Ala.  167;  Sprowl  v.  Lawrence,  33 
Ala.  674;  Rodgers  v.  State,  50  Ala.  102; 
Philadelphia  etc.  R.  Co.  v.  Lehman,  56 
Md.  209. 

And  that  a  certain  day  falls  on  Sun- 
day. Mcintosh  v.  Lee,  57  Iowa  356; 
Clough  v.  Goggins,  40  Iowa  325. 

Difference  of  time  in  different  lati- 
tudes will  be  noticed.  Curts  v.  Marsh, 
4  Jurist,  N.  S.  (Lond.)  n  12. 

Period  of  Gestation  Will  Be  Noticed. — 
Courts  will  also  notice  the  ordinary 
period  of  gestation.  King  v.  Luff,  8 
East.  193. 

That  distilled  spirits  are  intoxicating 
will  be  noticed.  Carmon  v.  State,  18 
Ind.  450;  Egan  v.  State,  53  Ind.  162; 
Commonwealth  v.  Peckham,  2  Gray 
(Mass.)  514;  Klare  v.  State,43lnd.  483. 

Navigability  of  streams  will  be  taken 
notice  of.  Neaderhouser  v.  State,  28 
Ind.  257;  Wood  v.  Fowler,  26  Kan.  682. 

2.  Whether  a  Standing  Freight  Car 
Win  Frighten  Horses.  —  It  will  be 
judicially  noticed  that  a  box  freight  car 


standing  still  at  a  highway  crossing  will 
not  frighten  horses  of  ordinary  gentle 
ness;  and  the  question  is  for  the  court 
and  not  for  the  jury.   Gilbert  v.  Flint 
etc.  R.  Co.,  51  Mich.  488. 

Dollar  Sign.  —  Courts  will  notice 
the  significance  of  the  usual  dollar  sign. 
Fulenwider  v.  Fulenwider,  53  Mo.  439. 

Word  "Cattle."  —  Courts  will  also 
take  notice  that  the  word  "cattle"  in- 
cludes horses,  mares,  etc.  State  r. 
Hambleton,  22  Mo.  452. 

Hatters  of  General  Business— Corpora- 
tions Making  Contracts  in  England.  — 
Courts  will  take  judicial  notice  that 
American  corporations  have  been  in 
the  habit  of  openly  making  contracts  in 
England.  Bank  of  Augusta  v.  Earle, 
t3  Pet.  (U.  S.)  519. 

Variation  of  Magnetic  Meridian. — 
The  courts,  in  adjudicating  upon  sur- 
veys, are  bound  to  notice  judicially  the 
magnetic  variation  from  the  true 
meridian.  Bryan  v.  Beckley,  Litt. 
Sel.  Cas.  (Ky.)  91;  s.  c,  13  Am.  Dec. 
190. 

Whiskey  an  Intoxicating  Liquor.  — 

The  courts  will  take  notice  that 
whiskey  is  an  intoxicating  liquor. 
Schlichtf.  State,  56  Ind.  173;  Frese  v. 
State  (Fla.),  2  S.  Rep.  1. 

That  Lager  Beer  Is  a  Malt  Liquor.  — 
Adler  v.  State,  55  Ala.  16;  Watson  v. 
State,  55  Ala.  158;  State  v.  Goyette.  11 
R.  I.  592.  Sec  Briffitt  v.  State,  58 
Wis.  39. 

That  kerosene  is  inflammable.  Wood 
v.  N.  W.  Ins.  Co.,  46  N.  Y.  421.  Corn- 
fare  Mears  v.  Humboldt  Ins.  Co.,  92 
Pa.  St.  15. 

3.  That  bank  notes  are  payable  on 
demand  will  be  taken  judicial  notice  of 
without  allegation  or  proof.  Bank  of 
Mobile  v.  Meagher,  33  Ala.  622. 

The  meaning  of  the  term  "faro 
bank"  in  a  penal  statute,  and  of 
"hawking  and  peddling"  in  a  statute 
requiring  a  licence  to  pursue  that  busi- 
ness will  be  judicially  noticed.  Ward 
v.  State,  22  Ala.  16;  Sterne  v.  State,  20 
Ala.  43. 

State  Relations    with    Bank. — The 

connection  of  the  State  of  Arkansas 


196 


Digitized  by 


Google 


Rets  of  Uniform  JUDICIAL  NOTICE. 


Occurrence. 


certain  chemical  combinations ;  of  abbreviations  and  epithets  in 
common  use  or  universally  understood,  and  the  like.1 


with  the  old  real  estate  bank  is  a  mat- 
ter of  history,  and  its  affairs  have  been 
so  often  regulated  by  public  statutes 
that  in  all  general  aspects  they  have 
become  matters  of  judicial  cognizance. 
Calloway  v.  Cossart,  45  Ark.  81 ;  Davis 
r.  Hunt,  37  Ark.  574. 

Fence  Pole. — The  fact  will  be  taken 
judicial  knowledge  of  by  the  court  that 
a  "fence  pole"  is  a  heavy  club.  Baker 
v.  Hope,  49  Cal.  598. 

Ho  proof  of  recognised  facta,  which 
everybody  is  supposed  to  know,  is  re- 
quired. When  such  facts  become  ma- 
terial it  is  the  duty  of  the  courts  and 
jurors  to  take  notice  of  them,  and  act 
upon  them  without  proof.  So,  in  a 
suit  to  recover  damages  for  the  loss  of 
an  arm,  etc.,  no  proof  to  show  that  such 
loss  would  impair  the  party's  ability  to 
pursue  his  ordinary  business  is  neces- 
sary upon  which  to  base  an  instruction 
relating  to  the  damages  growing  out  of 
the  want  of  such  ability.  And  proof  of 
the  crushing  and  mangling  of  the  plain- 
tiffs arm  from  the  fingers  to  within  a 
few  inches  of  the  shoulder,  and  of  its 
subsequent  amputation  at  the  shoulder, 
is  sufficient  evidence  of  such  a  degree  of 
pain  on  his  part  as  to  make  it  a  proper 
element  to  be  considered  by  the  jury  in 
estimating  damages.  Chicago  etc.  R. 
Co.  v.  Warner,  108  111.  538. 

Material!  of  Threshing  Machine  — A 
court  can  take  judicial  knowledge  of 
the  fact  that  a  large  part  of  a  threshing 
machine  is  composed  of  materials 
which  are  of  some  value  apart  from  the 
use  to  which  the  machine  is  intended  to 
be  applied.  Case  Threshing  Machine 
Co.  v.  Haven,  65  Iowa  359. 

Money. — That  United  States  treasury 
notes  were  not  equivalent  to  money  in 
1864  is  judicially  known  to  the  court. 
Perrit  v.  Crouch,  5  Bush.  (Ky.)  201. 

Railway  Travei.-Courts  will  take 
judicial  notice  of  what  everybody 
knows  with  regard  to  the  incidents  of 
railway  travel.  Downey  v.  Hendrie,  46 
Mich.  498. 

Inspection  of  Railroads. — The  court 
will  take  judicial  notice  as  a  part  of  the 
general  knowledge  of  the  business  com- 
munity that  the  railroads  of  the  coun- 
try conduct  inspections  under  a  system 
which  all  persons  so  employed  as  to  be 
interested  are  presumed  to  understand. 
Smith  v.  Potter,  46  Mich.  258. 

Telephones. — Courts  will  take  judicial 


notice  that  the  telephone  has  become 
an  ordinary  medium  of  communication 
and  interchange  of  thought.  Globe 
Printing  Co.  v.  Stahl,  23  Mo.  App. 
45'- 

Methodist  Church  South.— Courts 
will  take  judicial  notice  of  the  existence 
of  an  ecclesiastical  body  known  as  the 
Methodist  Episcopal  Church  South. 
Goode  v.  McPherson,  51  Mo.  126. 

A  reference  by  the  parties  in  an  ac- 
tion pending  before  a  justice  of  the 
peace  was  sustained  because  "agreeable 
to  the  custom  of  the  country,"  although 
without  any  statutory  authority.  Choo- 
ley  v.  Thorne,  Coxe  (N.  J.)  73. 

War  Between  Indian  Tribes. — Courts 
will  take  judicial  notice  that  at  a  cer- 
tain time  a  general  war  was  raging  be- 
tween Indian  tribes.  Yehn  Jim  v. 
Territory,  1  Wash.  (Ter.)  63. 

General  Use  Prior  to  Patent. — A 
court  will  take  judicial  notice  that  a 
thing  patented  was  known  and  in  gen- 
eral use  long  before  the  issuing  of  the 
patent.  Terhune  v.  Phillips,  9  Otto 
(U.S.)  592. 

Admission  of  States. — The  courts 
take  judicial  notice  of  the  admission  of 
States  into  the  Union.  Wright  v. 
Hollingsworth,  1  Pet.  (U.  S.)  165. 

Art  of  Photography. — It  will  be  judi- 
cially noticed  that  the  occupation  of  an 
ambrotypist  and  a  daguerreotypist  is  in- 
timately connected  with  that  of  a  pho- 
tographic painter.  Barnes  v.  Ingalls, 
39  Ala.  193. 

1.  Scientific  Appliances. — In  Brown 
v.  Piper,  91  U.  S.  37,  where  the  claim 
for  a  patent  was  for  "preserving  fish 
and  other  articles  in  a  close  chamber 
by  means  of  a  freezing  mixture,  having 
no  contact  with  the  atmosphere  of  the 
preserving  chamber,"  and  the  cause 
came  up  by  bill  to  restrain  the  infringe- 
ment of  the  patent,  the  question  being 
as  to  whether  the  patent  was  void  for 
want  of  anv  novelty  in  the  invention, 
Mr.  Justice  Swayne,  in  delivering 
the  opinion  of  the  court,  referred  to 
what  scientific  and  many  other  facts 
will  be  judicially  noticed,  as  follows: 
"Of  private  and  special  facts,  in  trials 
in  equity  and  at  law,  the  court  or  jury, 
as  the  case  may  be,  is  bound  carefully 
to  exclude  the  influence  of  all  previous 
knowledge.  But  there  are  many  things 
of  which  judicial  cognizance  may  be 
taken.    To  require  proof  of  every  fact, 
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as  that  Calais  is  beyond  the  jurisdiction 
of  the  court,  would  be  utterly  and  abso- 
lutely absurd.  Greeley's  Ev.  in  Equity 
294.  Facts  of  universal  notoriety 
need  not  be  proved.  Taylor's  Ev.,  §  4, 
and  note  2.  Among  the  things  of 
which  judicial  notice  is  taken  are  the 
law  of  nations;  the  general  customs  and 
usages  of  merchants;  the  notary's  seal; 
things  which  must  happen  according  to 
the  laws  of  nature;  the  coincidence  of 
days  of  the  week  with  those  of  the 
month;  the  meaning  of  words  in  the 
vernacular  language;  the  customary 
abbreviation  of  Christian  names;  the 
accession  of  the  chief  magistrate  to 
office  and  his  leaving  it  In  this  coun- 
try, such  notice  is  taken  of  the  appoint- 
ment of  members  of  the  cabinet,  the 
election  and  resignation  of  senators,  and 
of  the  appointment  of  marshals  and 
sheriffs,  but  not  of  their  deputies.  The 
courts  of  the  United  States  take  judi- 
cial notice  of  the  ports  and  Waters  of 
the  United  States  where  the  tide  ebbs 
and  Sows;  of  the  boundaries  of  the  sev- 
eral States  and  judicial  districts,  and  of 
the  laws  and  jurisprudence  of  the  several 
States  in  which  they  exercise  jurisdiction 
Courts  will  take  notice  of  whatever 
is  generally  known  within  the  limits  of 
their  jurisdiction;  and  if  the  judge's 
memory  is  at  fault,  he  may  refresh  it 
by  resorting  to  any  means  for  that  pur- 
pose which  he  may  deem  safe  and 
proper.  This  extends  to  such  matters 
of  science  as  are  involved  in  the  cases 
brought  before  him.  In  the  Ohio  Life 
Ins.  etc.  Co.  v.  Debolt,  16  How.  (U.  S.) 
416,435,  it  was  said  to  be  'a  matter  of 
public  history,  which  this  court  cannot 
refuse  to  notice,  that  almost  every  bill 
for  the  incorporation  of  companies  of 
the  class  named  is  prepared  and  passed 
under  the  circumstances  stated.  In 
Hoare  v.  Silverlock,  12  Ad.  &  Ellis  N. 
S.  624,  it  was  held  that  where  a  libel 
charged  that  the  friends  of  the  plaintiff 
had  'realized  the  fable  of  the  frozen 
snake,'  the  court  would  take  notice 
that  the  knowledge  of  that  fable  ex- 
isted generally  in  society.  This  power 
is  to  be  exercised  by  courts  with  cau- 
tion. Care  must  be  taken  that  the 
requisite  notoriety  exists.  Every  rea- 
sonable doubt  upon  the  subject  should 
be  resolved  promptly  in  the  negative." 
The  pleadings  and  proofs  in  this  case 
are  silent  as  to  the  ice  cream  freezer. 
But  it  is  a  thing  in  the  common  knowl- 
edge and  use  of  the  people  throughout 
the  country.  Proof  was,  therefore,  un- 
necessary.   The  court  can  take  judicial 
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notice  of  it,  and  give  it  the  same  effect 
as  if  it  had  been  set  up  as  a  defence  in 
the  answer  and  the  proof  were  plenary. 
Here  the  principle  and  substance  of  the 
appellee's  claim  are  set  forth  as  belong- 
ing to  the  general  domain  of  knowledge 
and  science.  It  is  known  that  Lord 
Bacon  applied  snow  to  poultry  to  pre- 
serve it.  He  said  the  process  succeeded 
'excellently  well.'  The  experiment 
was  made  in  his  old  age,  imprudently, 
and  brought  on  his  last  illness.  Ex- 
amined by  the  light  of  these  considera- 
tions, we  think  this  patent  was  void  on 
its  face,  and  the  court  might  have 
stopped  short  of  that  instrument,  and 
without  looking  beyond  it  into  the 
answers  and  testimony  sua  sfonte,  if 
the  objection  were  not  taken  by  coun- 
sel, well  have  adjudged  in  favor  of  the 
defendant." 

Art  of  Photography. — Courts  will 
judicially  notice  the  art  of  photography, 
the  mechanical  and  chemical  process 
employed,  the  scientific  principles  on 
which" thev  are  based  and  their  results. 
Luke  v.  Calhoun  Co.,  52  Ala.  115. 

Inflammability  of  Coal  Oil. — On  a  trial 
for  arson  it  need  not  be  alleged  or 
proved  that  coal  oil  is  imflammable. 
State  v.  Hayes,  78  Mo.  307. 

Blackberry  Brandy  Intoxicating.— It 
need  not  be  alleged  that  blackberry 
brandy  is  an  intoxicating  liquor  in  a 
prosecution  for  selling  it.  Fenton  v. 
State,  100  Ind.  598. 

Barber  Carrying  on  Business  on  Sun- 
day.— The  court  will  take  notice  that 
carrying  on  the  business  of  a  barber  on 
Sunday  is  unnecessary.  State  v.  Fred- 
erick, 45  Ark.  347. 

Superintendent  of  a  Railroad  Ie  Not 
Obliged  to  Receive  Cordwood. — The 
court  will  take  judicial  notice  that  the 
superintendent  of  a  railroad  company 
has  authority  to  receive  or  refuse  cord- 
wood  for  transportation.  Sacalaris  v. 
Eureka  etc.  R.  Co.,  18  Nev.  155. 

"Gift  Enterprise' '  as  a  Lottery.-Courts 
•will  take  notice  of  what  is  meant  by 
"gift  enterprise"  upon  the  trial  of  one 
indicted  for  advertising  such.  Lohman 
v.  State,  81  Ind.  15. 

Billiard  Table  Distinguished  from 
Other  Gaming  Tables. — But  it  is  urged 
that  the  court  cannot  know  judicially 
what  a  billiard  table  is,  or  that  it  is  not 
the  table  at  which  the  game  of  faro  is 
usually  played.  We  know  of  no  such 
recognized  presumption,  either  of  law  or 
fact,  that  imputes  to  the  court  an  ig- 
norance of  a  matter  like  the  present,  of 
such   notoriety  as  to  be  within  the 
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21.  Facts  Generally  Occurring  in  tho  Usual  Course  of  Human  Lives. — 

By  the  uniform,  concurrent  results  of  human  experience,  many 
facts  become  generally  or  universally  known  to  be  true,  which, 
perhaps,  have  not  formally  received  historical  or  scientific  sanc- 
tion, mainly  from  their  great  diversity  of  character.  They  per- 
tain to  the  domain  of  actual,  traditional  or  unwritten  knowledge 
common  to  all  civilized  communities.1  Such  facts  are  generally 
comprised  in  "  a  knowledge  of  men  and  things,"  and  the  rule  for 
their  judicial  reception  is  that  "  the  court  will  not  pretend  to  be 
more  ignorant  than  the  rest  of  mankind."  This  class  of  evidence 
cannot  even  be  retained  in  the  record  of  a  cause ;  yet  it  is  noticed 
and  considered  on  the  trial  of  every  issue  of  fact ;  and  all  courts, 
especially  those  of  appellate  jurisdiction,  recognize  this  to  be 
true.  It  is  simply  because,  in  the  hearing  of  causes,  all  such 
facts  are  impressed  upon  the  attention  of  trial  courts,  and  they 
are  thus  enabled  to  apply  them  in  sifting  the  truth  from  con- 
flicting, contradictory  or  corrupt  statements  of  witnesses  that 
these  courts  become  possessed  of  such  great  advantages  for 
correctly  estimating  the  proper  weight  to  be  justly  accorded  to 
each  item  of  the  testimony,  and  are  endowed  with  the  province 
of  determining,  even  in  jury  trials,  whether  it  sufficiently  sup- 
ports the  verdict ;  and  it  is  for  this  reason  alone  that  appellate 
courts  so  reluctantly  disturb  their  findings  or  judgments  upon  the 
evidence.* 


knowledge  of  the  community  at  large. 
And  we  feel  perfectly  warranted  in  as- 
suming to  ourselves  such  a  knowledge 
upon  the  subject,  as  enables  us  to  de- 
clare that,  in  excepting  billiard  tables, 
the  legislature  did  not  design  to  author- 
ize their  being  kept  for  the  playing 
thereon  the  game  of  faro  for  money; 
but  that  the  moment  they  are  so  appro- 
priated they  lose  the  immunities  con- 
ferred on  them  by  the  exception  in  the 
statute  and  cease  to  be  billiard  tables  in 
the  eye  of  the  law.  State  v.  Price,  12 
Gill  &  J.  (Md.)  260;  s.  c,  37  Am.  Dec. 
81. 

Meaning  of  Current  Phrases  or  Epi- 
thets.— As  to  judicial  notice  of  epithets, 
courts  have  no  right  to  be  ignorant  of 
current  phrases  which  everybody  else 
understands.  Held,  in  an  action  by  a 
clergyman  for  libel,  for  printing,  con- 
cerning him  while  a  candidate  for  con- 
gress, the  words:  "Then  there  was  that 
Iowa  Beecher  business  of  his  which 
beat  him'  out  of  a  station  at  Grass 
Lake."  Bailey  v.  Kalamazoo  Publish- 
ing Co.,  40  Mich.  251. 

Abbreviations.  —  Courts  will  take 
notice  of  ordinary  abbreviations,  such  as 
admr.  for  administrator;  and  also  of  the 
customary  abbreviations  of  Christian 


names.  Moseley  v.  Mastin,  37  Ala.  216; 
Stephen  v.  State,  11  Ga.  225;  Weaver 
v.  McElhenon,  13  Mo.  89. 

1.  Nature  of  Lotteries. — It  is  the  duty 
of  courts  to  know  judicially  the  general 
course  of  human  life,  and  whatever 
ought  to  be  known,  generally,  within 
their  jurisdiction;  for  example,  the  pe- 
culiar nature  of  lotteries  and  the  modes 
in  which  they  are  generally  carried  on. 
Boullemet  v.  State,  28  Ala.  83. 

Circulating  Medium. — The  character 
of  the  circulating  medium  and  popular 
language  in  reference  to  it,  is  noticed  by 
the  courts.  Lampton  v.  Haggard,  3  T. 
B.  Mon.  (Ky.)  149;  Jones  v.  Overstreet, 
4  T.  B.  Mon.  (Ky.)  547. 

Prices  of  Labor. — The  chancellor  will 
take  notice  judicially  of  the  prices  of 
ordinary  labor.  Bell  v.  Barnet,  2  J.  J. 
Marsh  (Ky.)  516. 

Business  Changes  and  Processes. — In 
adjusting  the  rights  of  parties,  courts 
will  take  notice  of  changes  in  the 
course  of  business  in  the  country,  and 
of  new  processes  of  practical  utility  in 
facilitating  trade.  Wiggins  Ferry  Co. 
v.  Chicago  R.  Co.,  5  Mo.  App.  347. 

2.  Character  ot  the  Masonic  Order — 
Jurors. — A  free  mason  is  a  competent 
juror  in  a  cause  to  which  his  lodge  is  a 
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22.  Cases  in  Which  Courts  Have  Refused  to  Take  Judicial  Notice. — 

In  this  classification  a  large  number  of  adjudicated  cases  are 
given  in  which  the  courts  considered  and  refused  to  take  notice 
of  many  facts,  claimed  to  be  proper  subjects  for  judicial  recog- 
nition. In  these  decisions  many  important  distinctions  are  re- 
ferred to  in  applying  the  rules  which  govern  the  doctrine  of  ju- 
dicial notice  ; 1  for,  while  the  governing  principles  controlling  the 


party,  the  court  taking  judicial  notice 
that  such  order  is  a  charitable  or  elee- 
mosynary body.  Burdine  v.  Grand 
Lodge  of  Alabama,  37  Ala.  478  (i  Ala. 
Sel.  Cas.)  385. 

"Annuity  Tables" — "American  Table 
of  Mortality." — There  is  no  way  in 
which  the  value  of  the  wife's  inchoate 
or  contingent  right  of  dower  in  her 
husband's  lands  can  be  proved  with  any 
degree  of  accuracy,  except  by  a  calcula- 
tion based  on  what  are  commonly  called 
"annuity  tables;"  the  American  table  of 
mortality  being  now  regarded  as  the 
orthodox  standard  throughout  the 
United  States;  judicial  notice  of  which 
table  may  be  taken  by  the  chancellor 
or  by  the  register  on  a  reference.  Gordon 
x».  Tweedy.  74  Ala.  232. 

Disturbed  Condition  of  Business  During 
War. — On  a  question  whether  a  trustee 
acted  with  prudence  in  the  management 
of  assets  during  the  civil  war,  the  courts 
will  take  judicial  notice  of  the  disturbed 
condition  of  business  during  that 
period,  and  the  difficulty  of  making 
safe  and  productive  investments.  Fas- 
cue  v.  Lyon,  55  Ala.  440. 

Changes  in  Language. — But  all  powers 
conferred  must  be  construed  with  a 
view  to  the  design  and  object  of  them, 
and  the  means  most  usual  and  proper 
for  carrying  their  design  and  object  into 
effect,  having  respect  to  the  language 
which  the  maker  of  the  power  employs 
to  convey  his  meaning  and  intent.  The 
language  of  all  nations  is  liable  to 
fluctuate  with  the  changes  that  take 
place  in  the  progress  of  time,  in  their 
affairs  and  condition.  A  word  or  phrase 
which  has  a  definite  meaning,  and  which 
will  be  universally  understood  in  the 
same  sense  by  all  who  speak  the  lan- 
guage, from  various  causes,  may  lose 
its  original  signification,  and  ultimately 
have  a  meaning  essentially  different.  It 
is  the  duty  of  courts  to  take  notice  of 
these  mutations  in  language.  Without 
doing  so,  they  cannot  observe  the  great 
and  paramount  rule  of  effectuating  the 
intentions  of  men  in  all  their  transac- 
tions. Vananda  v.  Hopkins,  1  J.  J.  Mar. 
(Ky.)  2S5;  s.  c,  19  Am.  Dec.  92. 


Information  as  to  Facts  In  a  Case. — 

It  has  indeed  been  urged  on  us  that  the 
judges  of  this  court  have  individual  and 
extra  judicial  knowledge  that  one  or 
two  of  the  parties  are  dead,  and  the 
other  a  bankrupt.  This  court  never  has, 
nor  ever  can,  act  on  the  information  of 
its  members  in  relation  to  the  facts  of  a 
cause.  Its  duty  is  to  decide  the  case  on 
the  evidence  in  the  court  below;  and  we 
can  only  give  such  judgment  as  the  in- 
ferior court  might  have  given  on  the 
proof  adduced  to  it.  New  Orleans  v. 
Ripley,  5  La.  12 1;  s.  c,  25  Am.  Dec. 
175- 

Ordinary  Speed  of  Railway  Trains. — 

We  apprehend  that  the  ordinary  speed 
of  railway  trains  is  a  matter  for  judicial 
cognizance,  and  hence  a  very  simple 
calculation  will  demonstrate  with  ap- 
proximate certainty,  the  time  within 
which  mails  may  be  transported  from 
New  York  to  Pittsburgh.  Pearce  v. 
Langfit,  101  Pa.  St.  51a.  Compare 
Wiggins  v.  Burkham,  10  Wall.  (U.  S.) 
129. 

Ordinary  Time  of  Voyage. — The  court 
will  take  judicial  notice  of  the  usual 
duration  of  voyages  across  the  Atlantic 
by  steam  or  other  packet  ships,  so  far  as 
to  determine  when  the  presumption  of 
death  has  attached  to  one  who  was 
proved  to  have  taken  passage  on  a  par- 
ticular vessel  which  has  not  been  heard 
from  after  a  great  length  of  time.  Op- 
penheimer v .Leo  Wolf,3Sandf.  Ch.  (X. 
Y.)  571. 

Location  of  State  Banks  as  to  Value  of 
Notes. — We  must  take  notice,  in  com- 
mon with  the  people,  that  bank  notef 
derive  their  value  not  only  from  tht 
certainty  but  the  facility  of  payment; 
consequently  that  a  man  in  trade  in 
Boston,  holding  a  bill  issued  by  a  bank 
at  a  distance  from  Boston,  can  less 
easily  obtain  payment  than  he  could  if 
the  issuing  bank  was  near  him;  and 
that  the  different  facility  of  procuring 
payment  of  different  bills  may  create  a 
difference  in  their  value.  Jones  v.  Falls, 
4  Mass.  252. 

1.  Subjects  Upon  Which  Notice  Has 
Been  Refused — Rules  Adopted  by  De- 
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partments  of  United  States  Government. 

— The  courts  of  California  are  not 
bound  to  take  official  notice  of  the  rules 
adopted  for  the  regulation  of  the  vari- 
ous departments  of  the  federal  govern- 
ment, or  those  established  by  the  board 
of  land  commissioners  or  surveyor 
general  of  the  United  States  for  Cali- 
fornia. If  those  officers  have  adopted  a 
rule,  refusing  to  allow  original  papers 
to  be  taken  from  the  files,  that  fact 
should  have  been  shown  by  affidavit, 
before  evidence  of  their  contents  could 
be  admitted.  Hensley  v.  Tarpey,  7  Cal. 
28S. 

Regulations  of  State  Canal  Board. — 

Where  a  question  in  a  cause  depends  on 
the  construction  of  several  regulations 
of  the  canal  board,  the  court  cannot 
take  judicial  notice  of  them  unless  they 
are  incorporated  in  the  case.  Palmer  j. 
Aldridge,  16  Barb.  (N.  Y.)  131. 

Rate  of  Interest  In  Another  State. — 
The  court  cannot  take  judicial  notice  of 
the  rate  of  interest  in  a  sister  State 
from  the  table  of  interest  prepared  by 
the  secretary  of  state,  and  appended  to 
the  acts  of  the  legislature,  as  required 
by  statute.  The  rate  of  interest  must 
be  ascertained  by  a  jury,  and  the  table 
appended  to  the  acts  is  only  prima 
facie  evidence  which  may  be  rebutted 
by  other  proof.  Clarke  v.  Pratt,  20  Ala. 
470;  Dorsev  v.  Dorsey,  5  J.J.  Marsh. 
(Ky.)  2S0.  ' 

County  Judges  In  Another  State — Au- 
thority to  Administer  Oaths. — This  court 
cannot  take  notice  that  there  are  county 
judges  In  New  York,  or  that  they  are 
authorized  to  administer  oaths;  these 
facts  must  appear  either  by  the  sealed 
certificate  of  a  public  officer  or  by  a 
notarial  seal.  Fellows  v.  Menasha,  11 
Wis.  558. 

Official  Seal  of  Railroad  Company. — 

The  court  cannot  take  judicial  cogni- 
zance of  the  fact  that  a  railroad  com- 
pany has  a  seal,  other  than  a  scrawl, 
which  appears  on  an  appeal  bond  filed 
by  them.  111.  Cent.  R.  Co.  v.  Johnson, 
40  111.  35. 

Execution  of  Authority  Conferred  by 
Public  Treaties  on  President. — Courts 
will  take  judicial  notice  of  public  laws 
and  treaties,  and  of  the  authority  con- 
ferred by  them  upon  the  president  of 
the  United  States;  but  not  of  the  fact 
that  authority  conferred  on  him  to  do 
an  act  affecting  but  a  small  number  of 
persons,  and  those  not  citizens  of  the 
United  States,  has  been  exercised.  Dole 
v .  Watson,  16  Minn.  472. 

Orders  of  Military  Commander. — The 


courts  do  not  take  judicial  notice  of  the 
various  orders  issued  by  a  military  com- 
mander in  the  exercise  of  the  military 
authority  conferred  upon  him.  Burke 
v.  Miltenberger,  19  Wall.  (U.  S.)  519. 

Duties  Required  by  Railroad  Com- 
panies of  Their  Servants. — Courts  can- 
not take  judicial  notice  of  the  duties  re- 
quired of  or  performed  by  the  different 
servants  engaged  in  managing  a  railroad 
train,  nor  of  the  degrees  of  supremacy 
or  subordination  existing  among  them. 
McGowan  v.  St.  Louis  etc.  R.  Co.,  61 
Mo.  528. 

Duties  of  Railroad  Officers. — Nor  will 
the  courts  take  notice  of  the  duties  of 
officers  of  railroad  companies.  Brown 
v.  Missouri  etc.  R.  Co.,  67  Mo.  122. 

Execution  of  Public  Statute  —It  is  not 
the  duty  of  the  courts  to  take  judicial 
notice  of  the  execution  of  a  public  stat- 
ute. The  various  modes  by  which 
public  statutes  are  carried  into  effect  by 
the  executive  officers  of  the  government 
are  mere  facts,  and  must  be  proved  as 
facts.  Canal  Co.  v.  Railroad  Co.,  4 
Gill  &  J.  (Md.)  14. 

Of  Statutes — Sale  of  Land  Required  by 
Statute. — Courts  cannot  judicially  know 
that  a  sale  of  land  has  been  made,  be- 
cause they  are  bound  to  know  that  there 
is  a  law  providing  for  such  sale.  Bled- 
soe v.  Doe,  5  Miss.  (4  How.)  13. 

Journals  of  Legislature.— The  courts 
will  not  take  judicial  notice  of  the 
journals  of  the  legislature.  Grob  v. 
Cushman,  45  111.  119;  Coleman  v.  Dob- 
bins, 8Ind.  156.  (But see  Validity  of 
Statutes  in  this  article). 

Charters  of  Private  Corporations. — In 
Alabama,  New  Jersey  and  North  Caro- 
lina, charters  of  private  corporations 
are  not  judicially  noticed.  Montgomery 
v.  M.  &  W.  Plank  Road  Co.,  31  Ala.  76; 
Perdicaris  v.  Trenton  etc.  Co.,  129  N.  J. 
(5  Dutch)  367;  Carrow  v.  Washington 
Toll  Bridge  Co.,  Phill.  (N.  Car.)  n8; 
Drake  v.  Flewellen,  33  Ala.  106. 

Special  Acts. — Notice  will  not  be 
taken  of  special  acts  of  the  legislature. 
Hailes  v.  State,  9  Tex.  App.  170. 

Private  Corporation  Organized  Under 
General  Law. — Nor  that  a  private  cor- 
poration was  organized  under  a  general 
law.  Crawfordsville  etc.  Turnpike  Co. 
v.  Fletcher,  104  Ind.  97. 

Of  Foreign  Laws — Statute  Law  of 
Great  Britain. — The  statute  law  of  Great 
Britain,  now  in  force,  or  created  since 
the  revolution,  cannot  be  judicially 
noticed  or  established  before  our  courts, 
except  in  the  same  manner  and  by  the 
same  proofs  as  the  criminal  laws  of  any 


Digitized  by  LjOOQle 


Courts'  Refusal  to  Take.    JUDICIAL  NOTICE.     Courts'  Refusal  to  Take. 


foreign  state.  Ocean  Ins.  Co.  v.  Fields, 
2  Story  (U.  S.)  59. 

Foreign  Laws  Affecting  Rights  of  a 
Stockholder  In  a  Foreign  Corporation. — 

A  payment  of  corporate  debts  by  a 
stockholder  in  a  foreign  corporation 
will  be  deemed  to  have  been  voluntary 
in  the  absence  of  proof  that  he  was 
legally  liable  therefor,  as  the  court  does 
not  take  judicial  notice  of  foreign  laws. 
Eastman  v.  Crosby,  8  Allen  (Mass.) 
206. 

Revenue  Laws  of  a  Foreign  Country. — 

Our  courts  do  not  take  notice  of  the 
revenue  laws  of  a  foreign  country; 
hence,  a  note  though  not  stamped  ac- 
cording to  the  laws  of  the  foreign  coun- 
try where  made,  is  valid  here.  Ludlow 
v.  Van  Rensselaer,  1  Johns.  (N.  Y.) 
95- 

Internal  Policy  of  Another  State. — 

The  courts  will  not  sustain  an  action 
on  a  foreign  contract  on  the  mere 
ground  that  the  lex  loci  contractus  gave 
an  action.  All  questions  relating  to  the 
remedy  must  be  determined  by  the  lex 
fori.  Giving  operation  to  a  foreign 
law  rests  in  mere  comity,  and  no  court 
will  take  cognizance  of  a  matter  con- 
cerning the  internal  policy  of  another 
State.    Pickering  v.  Fisk,  6  Vt.  102. 

Canadian  Currency — Rate  of  Interest. 
— The  value  of  Canada  currency  and 
the  rate  of  interest  in  Canada  are  not 
judicially  known  by  courts  within  the 
United  States.  Kermott  v.  Ayer,  11 
Mich.  181. 

Of  Laws  of  Slater  States — That  the 
Common  Law  Prevails  in  Other  States. — 
The  courts  of  Texas  do  not  take  judicial 
notice  that  the  common  law  prevails  in 
the  other  States,  but  will  require  the 
fact  to  be  proved,  though  slight  proof 
will  be  sufficient.  Bradshaw  v.  May- 
field,  18  Tex.  21. 

Different  Laws  In  Another  State. — 
New  York  courts  will  not  take  notice 
that  the  law  of  another  State  differs 
from  that  of  New  York.  Phoenix  In- 
surance Co.  v.  Church,  59  How.  (N  Y.) 
Pr.  293. 

Statute  of  Another  State  Incorporat- 
ing a  Chamber  of  Commerce. — In  as- 
sumpsit in  Illinois,  evidence  of  a  statute 
of  Wisconsin,  incorporating  the  cham- 
ber of  commerce  of  Milwaukee,  and  of 
certain  proceedings  before  the  board  of 
arbitrators  thereof  in  respect  to  the  sub- 
ject matter,  was  held  inadmissible. 
Kelderhouse  v.  Savcland,  1  111.  App. 
65- 

Current  Rates  of  Exchange. — Courts 
will  not  take  judicial  notice  of  the  cur- 


rent rates  of  exchange  between  com- 
mercial points  in  the  United  States. 
The  rate  must  be  proved  by  extrinsic 
evidence.  Lowe  v.  Bliss,  24  111.  168,  s. 
c,  76  Am.  Dec.  742. 

Of  Customs. — The  court  will  not  take 
judicial  notice  of  a  custom  for  a  locator 
to  take  one  third  of  the  land  for  his  serv- 
ices, such  custom  not  being  alleged  in 
the  bill.  Longes  v.  Kennedy,  2  Bibb. 
(Ky.)  607. 

Location  and  Limits  of  Cities  and 
Towns. — The  courts  cannot  take  judicial 
notice  of  the  exact  location  or  territo- 
rial limits  of  a  town  or  city.  Grusen- 
meyer  v.  Logansport,  76  Ind.  549. 

Use  of  a  Street. — A  court  cannot  take 
judicial  cognizance  as  to  how  much  a 
particular  street  in  a  city  is  used.  Cleve- 
land v.  Newsom,  45  Mich.  62. 

Private  Land  ox  Mining  Claim. — 
Courts  will  not  take  judicial  notice  of 
the  situation  of  a  private  claim  on  land 
or  mining  ground  or  its  distance  from 
the  seat  of  government.  It  is  the  duty 
of  those  claiming  the  benefit  of  any  ex- 
ception to  the  general  application  of 
any  statute  to  make  such  fact  appear 
by  proof.  Russell  v.  Hovt,  4  Mont. 
412. 

Military  Headquarters. — The  court 
has  no  official  knowledge  as  to  the  loca- 
tion of  the  "Gilbean  House"  or  of  the 
city  and  county  occupied  by  Gen.  C.  C. 
Augur.  Bell  v.  State,  1  Tex.  App. 
81. 

Courts  refuse  to  notice  that  the  mu- 
nicipality of  liberty  is  comprised  within 
the  same  boundaries  as  the  county 
of  Liberty.    Ryan  v.  Jackson.  11  Tex. 

Lands  in  Certain  Areas.— The  court 
cannot  judicially  know  the  quantity  of 
lands  embraced  in  given  courses  and  dis- 
tances.   Tison  v.  Smith,  8  Tex.  147. 

Eminent  Domain. — The  court  will  not 
take  judicial  notice  that  a  railroad  com- 
pany under  its  charter  condemned  or 
acquired  title  to  any  particular  land  or 
strip  of  land.  Chapman  v.  Pittsburgh 
etc.  R.  Co.,  18  W.  Va.  184. 

Location  of  Railroad.— Judicial  notice 
cannot  be  taken  of  the  line  on  which  a 
railroad  will  be  laid  out  between  two 
given  points.  Phillips  v.  Albany,  2S 
Wis.  340. 

Number  of  Mails. — The  court  will  not 
take  judicial  notice  of  the  time  it  takes 
for  cars  to  travel  from  one  city  to  an- 
other, nor  the  number  of  mails. 
Wiggins  v.  Burkham,  10  Wall.  (U.  S.) 
129. 

Commissions   on  Acceptances.  —  A 
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court  cannot  take  judicial  notice  of  what 
are  fair  and  usual  commissions  on  ac- 
ceptances, paid  without  funds,  but  it 
must  be  proved.  Seymour  t>.  Marvin, 
ii  Barb.  (N.  Y.)  80. 

Meaning  of  Printers'  Marks.—  The 
court  cannot  know  the  meaning  of 
printers'  marks  at  the  foot  of  an  adver- 
tisement, as  when  "Oct.  3,  4tf,"  cut 
from  the  newspaper,  was  offered  in  evi- 
dence to  show  the  date  and  number  of 
times  a  notice  to  nonresident  defendants 
has  been  published.  Johnson  v.  Rob- 
ertson, 31  Md.  476. 

Measurement  of  Corn — Capacity  of  a 
BaOroad  Car. — The  court  cannot  take 
judicial  notice  of  the  rule  for  the  meas- 
urement of  corn  in  the  shuck;  nor  that 
a  railroad  car  of  given  dimensions  can- 
not contain  three  hundred  bushels 
thereof.  South  etc.  R.  Co.  v.  Wood, 
74  Ala.  449. 

Organisation  of  Religious  Denomina- 
tions.— The  court  cannot  take  judicial 
knowledge  of  the  general  organization 
and  administration  of  religious  denomi- 
nations, as  the  Methodist  Episcopal 
church.  Sarahass  v.  Armstrong,  16 
Kan.  192. 

"Playing  Policy." — Courts  will  not 
take  judicial  notice  that  playing  "policy" 
is  plaving  a  game  of  chance.  State  v. 
Russell,  17  Mo.  App.  16;  State  v.  Sell- 
ner,  17  Mo.  App.  39. 

"Drawing." — Nor  that  the  words 
"drawing"  and  "Kentucky  drawing," 
designate  a  game  of  chance.  •  State  v. 
Bruner,  17  Mo.  App.  274. 

Of  Municipal  Matters —  Names  of 
Towns  or  Cities  Adopting  a  General  In- 
corporation Law. — The  supreme  court 
of  Indiana  cannot  judicially  know  the 
names  of  towns  or  cities  which  adopted 
the  act  of  1852,  concerning  incorpora- 
tion, etc..  as  their  charter.  Johnson  v. 
Common  Council,  16  Ind.  227. 

Names  of  the  Townships  Composing  a 
County. — The  supreme  court  of  Indiana 
cannot  take  judicial  notice  of  the 
names  of  the  townships  composing  a 
count}-;  as  they  are  formed  by  the 
boards  of  commissioners,  and  are  not 
created,  bounded  and  named  by  the 
legislature  as  counties  are.  Bragg  v. 
Rush  Co.,  34  Ind.  406. 

Nor  of  the  Intersection  of  a  Street  in 
a  City  with  a  Railroad  Track.— Pa.  R. 
Co.  v.  Frana,  13  111.  App.  91. 

County  Adopting  Township  Organi- 
sation.— Nor  that  a  county  has  adopted 
township  organization.  State  v.  Cleve- 
land, 80  Mo.  108. 

Incorporation  of  Towns  Under  a  Gen- 


eral Law. — Where  every  locality  of  two 
hundred  inhabitants  may  incorporate 
itself  into  a  town,  the  courts  will  not 
take  judicial  notice  of  such  incorpora- 
tion. Temple  v.  State,  15  Tex.  App. 
304- 

Of  Geographical  Pacts  —  Particular 
Boundaries  of  Tracts. — The  court  can- 
not know  whether  or  not  a  particular 
tract  of  land  lies  within  the  boundary 
line  of  the  twenty  border  leagues.  Ed- 
wards v.  Davis.  3  Tex.  321. 

Town  of  Certain  Name  In  Another 
State. — The  courts  of  Alabama  cannot 
judicially  know  that  an  '  instrument 
declared  on  as  made  "at  Virginia,  to 
wit,  Greene  county,"  was  made  in  the 
State  of  Virginia;  but,  nothing  appear- 
ing to  the  contrary,  will  presume  that 
some  place  of  that  name  in  Greene 
county,  Alabama,  was  intended.  Rich- 
ardson v.  Williams,  2  Port.  (Ala.)  239. 

Time  of  Division  of  Counties. — The 
courts  will  not  take  judicial  notice  of 
the  time  of  the  division  of  counties  and 
the  erection  of  new  ones  under  general 
law;  such  time,  if  material,  must  be 
proved.  Buckinghouse  v.  Gregg,  19 
Ind.  401. 

Local  Situations  and  Distances. — Nor 

of  the  local  situations  and  distance  of 
places  within  a  county  from  each  other. 
Goodwin  v.  Appleton,  22  Me.  453. 

Existence  of  City  of  Specified  Name. — 
Nor  of  the  existence  of  a  city  or  town 
of  a  specified  name,  as  New  Orleans, 
New  York,  etc.,  in  another  State. 
Riggin  v.  Collier,  6  Mo.  568;  Whitock 
v.  Castro,  22  Tex.  108;  Woodward  v. 
Chicago  etc.  R.  Co.,  21  Wis.  309. 

Subdivision  of  the  Refugee  Townshlp.- 
The  court  will  notice  that  the  township 
described  is  a  fractional  one,  but  not 
that  it  has  been  nor  how  divided. 
Stanbury  v.  Nelson.  Wright  (Ohio) 
766. 

Ferries  Established  by  County  Com- 
missioners.— The  existence  of  ferries, 
they  being  established  by  county  com- 
missioners and  not  by  enactment  of 
the  legislature,  will  not  be  noticed  by 
the  court,  but,  in  any  particular  in- 
stance, must  be  proved.  State  v.  Wise, 
7  Ind.  645. 

"St.  Louis,  Mo."— The  court  will  not 
take  judicial  notice  that  "St.  Louis 
Mo.,"  in  the  date  of  a  contract,  means 
St.  Louis  in  the  State  of  Missouri. 
Ellis  v.  Park,  8  Tex.  205.  Nor  that  a 
note  expressed  as  payable  in  "New 
Orleans,  La.,"  is  meant  to  be  payable  in 
the  State  of  Louisiana.  Russell  v.  Mar- 
tin, 15  Tex.  238. 
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Time  Required  by  Express  Company .- 

Although  the  courts  should  take  notice 
of  the  distances  between  well  known 
geographical  points  in  the  United 
States,  they  cannot  officially  take  notice 
how  long  it  might  take  an  express  com- 
pany to  carry  a  sum  of  money  from 
one  designated  city  to  another.  What 
is  a  reasonable  time  for  this  is  a  ques- 
tion of  fact.  Rice  v.  Montgomery,  4 
Biss.  (U.  S.)  75. 

Location  of  a  Justice's  Office — Street 
Number. — Judicial  notice  will  not  be 
taken  of  the  locality  of  the  office  of  a 
justice  of  the  peace,  nor  that  a  particu- 
lar number  of  a  certain  street  is  in  a 
given  ward  or  district  of  a  city.  Allen 
v.  Scharringhausen,  8  Mo.  App.  229. 

Land  Mot  Subject  to  Location. — Nor 
that  certain  land  is  not  subject  to  loca- 
tion because  it  lies  under  a  navigable 
lake.  Wilcox  v.  Jackson,  109  111. 
261. 

City  Plats.— Nor  of  city  plats  or  loca- 
tion of  city  lands.  Cicotte  v.  Cruciaux, 
53  Mich.  227. 

Of  Historical  Facts — Portions  of  State 
Held  by  the  Eorces  of  Either  Party  Dur- 
ing the  War. — However  extended  the 
modern  doctrine  of  judicial  notice  may 
be,  this  court  cannot  take  judicial  cog- 
nizance of  the  extent  of  military  occu- 
pation of  the  State  of  Tennessee  by 
either  belligerent,  while  that  occupation 
was  being  contested,  whatever  we  might 
hold  on  the  question  after  the  contest 
ceased,  and  but  one  party  occupied  the 
country  and  permanently  maintained 
that  occupation.  There  is  no  room  for 
judicial  cognizance  where  the  facts  are  so 
recent  as  scarcely  to  have,  as  yet,  passed 
into  the  domain  of  history,  and  are  so 
readily  susceptible  of  proof;  and  being 
of  so  uncertain  a  character  in  their 
nature,  based  on  the  movements  of  ar- 
mies however  large,  we  do  not  think 
they  come  within  the  established  rules 
of  law  on  this  question.  McDonald  v. 
Kirby,  3  Heisk.  (Tenn.)  607. 

Lines  of  Armies — In  Field. — Nor  will 
the  court  take  notice  of  the  lines  of  the 
armies  in  the  field,  at  any  particular 
time  during  the  civil  war.  Kelley  v. 
Story,  6  Heisk.  (Tenn.)  202.  Compare 
Bond  v.  Perkins,  4  Heisk.  (Tenn.)  364. 

Facts  of  History  as  Affecting  Individ- 
uals or  Local  Communities.  —  There 
are,  no  doubt,  cases  in  which  courts, 
upon  questions  addressed  to  them,  may 
take  judicial  notice  of  matters  of  gen- 
eral history  and  public  and  universal 
notoriety,  which  admit  of  no  dispute; 
and  that  such  evidence  is  only  admis- 


sible to  prove  facts  of  a  general  and 
public  nature,  not  those  that  concern  , 
individuals  or  mere  local  communities. 
McKinnon  v.  Bliss,  21  N.  Y.  206, 
214. 

Authority  of  Encyclopaedias,  Diction- 
aries, or  Other -Publications. — Judicial 
notice  will  not  be  taken  of  facts  stated 
in  encyclopedias,  dictionaries  or  other 
publications,  unless  they  are  of  such 
universal  notoriety  and  so  generally 
understood  that  they  may  be  regarded 
as  forming  a  part  of  the  common 
knowledge  of  every  person.  Kaolatype 
Engraving  Co  v.  Hoke,  30  Fed.  Rep. 
444. 

Depreciation  of  Currency  During  War. 

— The  court  cannot  take  judicial  notice 
of  the  extent  of  the  depreciation  of  the 
currency  during  the  civil  war.  Moda- 
well  v.  Holmes,  40  Ala.  391. 

Geographical  Facts  Not  Historical  or 
Traditional. — The  court  will  not  take 
judicial  notice  of  geographical  and 
similar  facts,  not  historical  or  tradi- 
tional, as  the  capacity  of  "Five  mile 
run,"  in  Cattaraugus  county,  for  navi- 
gation, etc.  Buffalo  Pipe  Line  Co.  v. 
New  York  etc.  R.  Co.,  10  Abb.  N. 
Cas.  (N.  Y.)  107. 

Texas  Cattle — Communication  of  Dis- 
ease.— Nor  that  during  certain  seasons 
of  the  year  Texas  cattle  are  liable  to 
communicate  disease.  Bradford  z>. 
Floyd.  80  Mo.  207. 

Value  of  Lead  Ore. — Nor  of  the  mar- 
ket value  of  lead  ore.  Cook  v.  Decker, 
63  Mo.  328. 

tflning  Districts. — Nor  of  the  usages 
and  customs  of  mining  districts.  Sulli- 
van v.  Heuse,  2  Colo.  T.  424. 

Growth  of  Trees. — Nor  that  concen- 
tric circles  or  layers  in  the  trunk  of  a 
tree  each  mark  a  year's  growth.  Pat- 
terson v.  McCausland,  3  Bland  (Md.) 
69. 

Kerosene  Oil. — That  kerosene  oil  is  a 
refined  coal  oil  or  a  refined  earth  oil, 
are  not  facts  to  be  judicially  noticed. 
Bennett  v.  North  British  etc.  Ins.  Co., 
8  Daly  (N.  Y.)  471. 

Consequence  of  Attack  on  Fort  Sum- 
ter.— On  April  16th,  1861,  a  court  in 
this  State  could  not,  by  judicial  cogni- 
zance, based  on  newspaper  reports  that 
Fort  Sumter  had  been  fired  upon  on 
April  12th,  assume  that  war  existed 
between  the  United  States  and  Con- 
federate States.  Held,  in  a  suit  on  a 
promissory  note,  where  defendants 
pleaded  that  the  real  plaintiffs  were 
alien  enemies,  the  court  said:  "If  con- 
gress, when  it  acts,  should  declare  the 
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war  to  have  existed  anterior  to  its  dec- 
laration; and,  if  the  question  should 
be  subsequently  before  them,  the  courts 
will  follow  the  declaration  and  take 
judicial  notice  of  its  existence  from  the 
time  thus  fixed.  But  for  them  to  at- 
tempt to  declare  its  existence  as  a  mat- 
ter of  legal  knowledge,  before  any  action 
has  been  taken  by  the  war  making 
power,  would  be  a  most  flagrant  viola- 
tion of  duty.  This  was  not  done  by  the 
congress  of  the  Confenderate  States 
until  subsequently  to  the  time  when,  it 
is  urged,  the  district  court  should  have 
said,  as  a  matter  of  judicial  knowledge, 
that  the  war  had  commenced."  Bishop 
v.Jones,  28  Tex.  294. 

Of  Officers — That  Judge  Was  Prosecut- 
ing Attorney  When  Indictment  Was 
Found. — In  a  criminal  cause,  where  the 
prosecuting  attorney,  who  held  office 
when  the  indictment  was  found,  came 
upon  the  bench  when  the  case  was  tried, 
the  court  does  not  judicially  know  that 
the  prosecuting  attorney  and  presiding 
judge  are  one  and  the  same  person. 
Shropshire  v.  State,  12  Ark.  190.  See 
Com.  v.  Fay,  126  Mass.  235;  Ellsworth 
v.  Moore,  5  Iowa  486. 

Deputies. — Where  a  deputy  sheriff  is 
not  commissioned  in  the  name  of  the 
State,  or  required  by  the  statute  to  take 
any  oath  of  office,  the  court  will  not 
take  notice  of  who  may  hold  this  office. 
Land  v.  Patterson.  Minor  (Ala.)  14; 
State  Bank  v.  Curran,  10  Ark.  (5  Eng.) 
142. 

We  do  not  understand  the  rule  to  be 
that  courts  take  judicial  notice  of  the 
official  character  of  a  deputy  marshal. 
Ward  v.  Henry,  19  Wis.  76;  Potter  v. 
Luther,  3  Johns.  (N.  Y.)  431. 

Constables. — Where  constables  are 
appointed  by  the  town  authorities,  their 
official  character  will  not  be  officially 
presumed  by  the  courts.  Broughton  v. 
Blackman,  1  D.  Chip.  (Vt.)  109. 

Only  Officers  Authorised  by  Law. — In 
Texas  notice  will  not  be  taken  of  any 
person  as  an  officer  unless  enumerated 
in  the  code;  applied  to  a  deputy  marshal 
of  a  municipal  corporation.  Alford  v. 
State,  8  Tex.  A  pp.  545. 

Of  Judicial  Proceedings — Jury  Cannot 
Notice  Facts  of  History. — The  jury  can- 
not take  judicial  notice  of  the  facts  of 
history,  but  some  proof  thereof  must 
be  given;  therefore,  on  an  appeal  from 
a  nonsuit,  the  appellate  court  cannot 
take  notice  of  historical  facts  not  put 
in  evidence  before  the  jury.  McKinnon 
v.  Bliss,  21  N.  Y.  206. 

Inflammability  of  Gin  and  Turpen- 
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tine. — In  an  action  on  an  insurance 
policy  to  recover  for  a  loss,  the  court 
will  not  take  judicial  notice  that  gin 
and  turpentine  are  inflammable  liquids, 
within  the  meaning  of  that  term  as  it  is 
used  in  a  clause  providing  that  the  pol- 
icy shall  be  void,  etc.  Mosley  v.  Ver- 
mont Mutual  Fire  Ins.  Co.,  55  Vt.  142. 

Legitimate  Modes  of  Expending  Honey 
to  Procure  Legislation. — The  court  has 
no  judicial  knowledge  whether  or  not 
there  are  proper  and  legitimate  modes 
of  expending  money  in  procuring  the 
passage  of  an  act  of  the  legislature;  and, 
therefore,  it  cannot  say  that  an  averment 
in  an  answer  of  such  expenditure,  with 
such  purpose  and  result,  is  either  imma- 
terial or  vicious.  Judah  v.  Trustees 
etc..  16  Ind.  56. 

Pendency  of  Suit.— If  two  corpora- 
tions each  commence  proceedings 
against  the  same  person  in  the  same 
court,  for  the  condemnation  of  the  same 
lands,  the  court  cannot,  of  its  own  mo- 
tion, in  one  action,  take  judicial  notice 
of  the  pendency  of  the  other,  and  refuse 
to  take  any  action  in  the  matter,  on  the 
ground  of  the  pendency  of  the  other  ac- 
tion. Lake  Merced  Water  Co.  v. 
Cowles,  31  Cal.  215. 

Neither  the  supreme  court  nor  the 
district  court  will  take  judicial  notice  of 
proceedings  pending  in  the  United 
States  court  for  confirmation  of  a  Pueblo 
title,  unless  it  is  stated  in  the  plead- 
ings.   Vassault  v.  Seitz,  31  Cal.  226. 

Record  in  Another  Case  In  Same 
Court. — In  the  trial  of  a  case  the  court 
cannot  take  judicial  notice  of  the  record 
in  another  case  in  the  same  court  with- 
out its  formal  introduction  in  evi- 
dence, much  less  can  it  take  such  no- 
tice of  a  casein  a  different  court  without 
proof.  People  v.  De  La  Guerra,  24 
Cal.  73. 

Affidavit  of  a  Party  Admitted  In  An- 
other Cause. — A  court  cannot  take  ju- 
dicial notice  of  the  fact  that  an  affidavit 
of  a  party  had  been  admitted  in  another 
cause  to  which  he  was  not  a  party;  nor 
can  it  be  admitted  in  evidence  upon  the 
ground  that  the  court  remenrbers  that 
it  would  be  evidence  in  the  case  at  bar. 
Baker  v.  Mygatt,  14  Iowa  131.  See 
Enix  v.  Miller,  54  Iowa  551. 

A  judge  sitting  In  one  county  cannot 
take  judicial  notice  of  a  conviction  or 
nol.  fros.  previously  had  before  him  in 
another  county.  State  v.  Edwards,  19 
Mo.  674. 

Value  of  Attorney's  Services. — An 

appellate  court  cannot  take  judicial 
cognizance  of  the  value  of  an  attorney's 
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services  by  looking  at  his  argument  as 
shown  in  the  printed  reports.  Pearson 
v.  Darrington,  32  Ala.  227. 

Organization  of  Company. — Although 
the  court  knows  judicially  all  the  stat- 
utes under  which  plank  road  companies 
are  organized,  yet  it  cannot  know  judi- 
cially under  which  one  any  particular 
company  was  organized,  or  whether 
it  has  not  adopted  the  provisions  of 
some  other  act.  Danville  etc.  Co.  v. 
State,  16  Ind.  456. 

Act  Relating  to  Inferior  Courts — Su- 
preme Court. — An  act  which  requires 
the  courts  of  the  county  in  which  the 
articles  of  an  association  are  recorded 
to  take  judicial  notice  of  the  existence 
of  corporations  formed  for  such  pur- 
poses, does  not  require  the  supreme 
court  to  take  such  notice.  Cicero  etc. 
Draining  Co.  v.  Craighead,  28  Ind.  274. 

The  value  of  the  notes  of  the  Bank  of 
the  Commonwealth,  at  any  particular 
time,  is  not  judicially  noticed.  Feem- 
ster  v.  Ringo,  5  T.  B.  Mon.  (Ky.)  336. 

Rules  of  District  Court*. —  The  su- 
preme court  cannot  give  judicial  notice 
of  the  rules  of  the  district  courts. 
When  a  party  relies  on  such  rules  he 
should  have  them  incorporated  in  the 
record.  Cutter  v.  Caruthers,  48  Cal. 
178. 

Case  Connected  with  One  Formerly 
Decided. — In  the  absence  of  any  evi- 
dence to  that  effect,  the  supreme  court 
cannot  take  judicial  notice  that  a  case 
before  the  court  had  connection  with 
with  one  formerly  decided  by  it.  Banks 
v.  Burnam,  61  Mo.  76. 

Military  Orders. — The  court  cannot 
take  judicial  notice  of  the  military  or- 
ders extending  the  time  for  a  stay  of 
execution  on  judgments.  Johnston  v. 
Wilson,  29  Gratt.  ( Va.)  379. 

Proceedings  In  Bankruptcy. — A  State 
court  is  not  required  to  notice  judi- 
cially that  proceedings  in  bankruptcy 
have  been  instituted  by  or  against  par- 
ties to  a  suit  pending  therein.  Ester- 
brook  etc.  Mfg.  Co.  v.  Ahem  30  N.J. 
Eq.  341. 

Impossibility  of  Crime. — Where,  in  an 
action  for  slander,  it  was  claimed  that 
the  crime  charged  by  the  slanderous 
words  was  impossible,  the  court  refused 
to  take  judicial  knowledge  of  the  fact, 
using  the  following  language:  "Whether 
the  words  in  the  case  at  bar  imply  an 
impossible  fact,  or  impute  an  impos- 
sible crime,  we  are  not  able  to  say. 
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Whether  it  is  physically  impossible  for 
sexual  connection  to  take  place  between 
a  dog  and  a  woman,  and  whether, 
could  such  connection  take  place,  it  is 
a  physical  impossibility  that  conception 
should  follow,  we  are  not  advised.  If 
such  be  the  case,  we  do  not  think  it  is 
generally  known  to  the  people.  They 
are  presumed,  bound,  indeed,  to  know 
the  law,  but  not  philosophic  or  scienti- 
fic facts  and  principles.  Hence  we 
think  the  injury  to  the  plaintiff  may 
not  be  affected  by  the  truth  or  falsity  of 
such  facts  and  principles,  and  that  this 
action  may  well  lie."  Ansman  v.  Veal, 
10  Ind.  355. 

Abbreviations.— The  petition  filed  in 
the  office  of  the  clerk  of  the  circuit 
court,  prior  to  taking  depositions  to 
perpetuate  testimony,  gave  defendant's 
name  as  "C.  B.  &  Q-.R.  R.  Co."  and 
stated  that  plaintiff  expected  to  bring 
an  action  against  the  same.  A  paper 
was  filed,  with  cross  interrogatories  at- 
tached, signed  "C.  B.  &  Q.  R.  R.  Co." 
Held,  that  the  court  could  not  take 
judicial  notice  that  the  letters  "C.  B.  & 
R.  R.  Co."  constituted  the  name  of 
the  defendant,  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  and  that 
defendant  was  not  properly  made  a 
party  to  the  proceedings  to  perpetuate 
testimony.  Accola  v.  Chicago  etc.  R. 
Co.,  70  Iowa  185.  See  Abbrevia- 
tions, vol.  1,  p.  15. 

1.  Individual  Loyalty  to  the  Union. — 
No  judicial  notice  can  be  taken  that 
any  inhabitant  of  a  State  in  insurrec- 
tion against  the  government  in  the  civil 
war  maintained  a  loyal  adhesion  to  the 
Union  and  the  constitution,  or  that  any 
part  of  such  State  was  occupied  and 
controlled  by  the  forces  of  the  United 
States,  or  that  any  particular  person 
had  a  licence  or  permit  from  the  presi- 
dent to  trade.  Perkins  v.  Rogers,  35 
Ind.  124. 

Jurisdiction  of  Foreign  Officers. — The 

courts  cannot  take  judicial  notice  of  the 
clerks  of  foreign  courts  or  their  forms; 
and,  therefore,  cannot  know  that  an 
affidavit  purporting  to  have  been  made 
and  subscribed  before  the  clerk  of  the 
court  of  common  pleas  of  Richland 
county,  Ohio,  or  his  deputy  clerk,  was 
taken  before  that  officer,  or  that  he  had 
authority  to  administer  oaths.  Ex 
parte  Jones,  66  Ala.  202. 

That  the  office  of  an  insurance  com- 
pany is  a  banking  house,  cannot  be  judi- 
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the  exercise  of  a  sound  discretion  upon  this  important  subject  is 

manif#»ct  1 


manifest. 

daily  known  to  the  courts.  Winter  v. 
Coxe,  41  Ala.  207. 

The  journals  of  a  legislative  body  are 
not  evidence  to  the  courts  as  to  what 
has  been  enacted  by  such  body,  and  In 
the  absence  of  other  evidence,  a  court 
is  not  warranted  in  finding  that  a  gen- 
eral act  has  been  passed  by  such  legis- 
lative body,  where  such  act  has  not 
been  published  amongst  the  laws,  and 
no  copy  of  it  can  be  found  enrolled  in 
the  office  of  the  secretary  of  the  terri- 
tory, who  is  the  lawful  custodian  of  all 
original  bills  that  have  been  properly 
passed.  Graves  v.  Alsop,  1  Ariz.  274. 

Local  Option  in  Counties. — Judicial 
notice  is  not  taken  as  to  the  action  of 
counties  under  laws  allowing  the  exer- 
cise of  local  option,  as  to  the  liquor 
traffic.  Morris  v.  Fraker,  5  Colo.  425. 

The  Habit  of  Bmoblng  Cigars.— The 
court  does  not  know  judicially,  that 
smoking  a  cigar,  by  one  who  has  ac- 
quired the  habit,  is  a  necessity;  and  the 
sale  of  cigars  on  Sunday,  in  the  usual 
course  of  the  seller's  business,  to  an 
habitual  smoker  of  cigars,  is  in  viola- 
lion  of  the  Sunday  law.  Meuller  v. 
State.  76  Ind.  310. 

Initials  of  Name  of  Railroad  Com- 
pany.— Courts  cannot  take  judicial  no- 
tice that  a  well  known  railroad  company 
is  popularly  known  by  the  initial  letters 
of  the  words  constituting  its  full  name; 
for  example,  that  "C.  B.  &  Q^R.  Co." 
means  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  So,  held, 
where  those  initials  alone  were  used  to 
designate  the  party  adversely  interested 
in  a  petition  to  take  depositions  to  per- 
petuate testimony  under  the  provisions 
of  the  code;  and  the  depositions  so 
taken  were  not  admissible  in  a  subse- 
quent action  against  said  company, 
although  someone  filed  cross  inter- 
rogatories signed  C.  B.  &  Q±  R.  Co. 
Accola  v .  Chicago  etc.  R.  Co.  70  Iowa 
185. 

Teas  and  Mays. — The  courts  cannot 
take  judicial  notice  that  the  yeas  and 
nays  were  not  entered  on  the  journal  on 
the  final  passage  of  an  act  appropriating 
money,  although  the  amount  claimed 
under  it  is  not  stated  therein.  Auditor 
v.  Haycraft,  14  Bush  (Ky.)  284. 

Regulations  of  the  United  States 
treasury  department,  by  which  treas- 
ury notes  made  payable  to  a  disbursing 
officer  are  not  legally  obligatory  on  the 
government  until  endorsed  by  him,  will 


not  be  noticed  judicially.  Moore  v. 
Worthington,  2  Duv.  (Ky.)  308. 

A  charge  for  commission  or  dlsoonnt 
on  a  bill  received  in  payment  must  be 
proved;  courts  will  not  take  judicial 
notice  of  a  mercantile  usage  to  allow- it. 
Ward  v.  Everett,  1  Dana  (Ky.)  429. 

Depreciation  of  paper  currency  can- 
not be  judicially  known,  but  must  be 
proved.  Bell  v.  Waggener,  7  T.  B. 
Mon.  (Ky.)  524. 

Principal  and  Interest.— The  court  of 
appeals  cannot  ex  officio  notice  that 
damages  equal  to  principal  and  interest, 
in  a  covenant  for  bank  paper,  dated  be- 
fore the  act  allowing  the  recovery  in 
kind,  are  excessive.  Owens  v.  Hollidav, 
7  T.  B.,  Mon.  (Ky.)  207. 

1.  Oleomargarine. — Neither  court  nor 
legislature  can  have  judicial  knowledge 
of  the  merits  or  detects  of  oleomarga- 
rine so  as  to  be  able  to  declare  it,  hygi- 
enic value.  Northwestern  Manufactur- 
ing Co.  v.  Chambers,  58  Mich.  381. 

Pacts  in  the  Record — An  appellate 
court  cannot  take  notice  of  facte  in  a 
record  before  it  in  deciding  another 
case  with  which  they  are  involved. 
Chittenden  v.  Wilbeck,  50  Mich.  401. 

By-Law  of  Association.— A  court  can- 
not take  judicial  notice  of  a  by-law  of  a 
benevolent  insurance  association.  Port- 
age Lake  Miners  &  Mech's  Benevolent 
Society  v.  Phillip,  36  Mich.  22. 

Means  of  public  information  should 
be  provided,  where  judicial  notice  is  re- 
quired to  be  taken  of  organizations  in- 
corporated under  a  general  act.  Shum- 
way  v.  Bennett.  29  Mich.  451. 

Evidence  of  usage  on  the  part  of  four 
railway  companies,  held,  insufficient  to 
establish  a  custom.  Thompson  v.  Min- 
neapolis etc.  R.  Co.  35  Minn.  428. 

The  court  was  asked,  in  the  case  at 
bar,  to  take  judicial  notice  of  the  great 
losses  which  the  Northern  Pacific  Rail- 
road Company  had  sustained  by  reason 
of  Indian  reservations  and  the  settle- 
ments which  had  been  made  within  the 
limits  of  its  grant,  prior  to  the  final 
location  of  its  line,  and  from  this  to  as- 
sume that  the  selection  of  certain  lands 
was  in  lieu  of  such  losses  sustained. 
Held,  that  the  court  could  not  take 
such  notice.  Elling  v.  Thexton,  7 
Mont.  330. 

The  courts  of  the  United  States  can- 
not take  judicial  notice  of  a  justice  of 
the  peace  in  another  State.  /*  re 
Keeler,  Hemp.  (U.  S.)  306. 
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I.  Dkkuiitiok  ahd  Hature. — A  judicial  sale  is  a  sale  made 
under  the  process  of  a  court  having  competent  authority  to  order 
it,  by  an  officer  duly  appointed  and  commissioned  to  sell.1 
Strictly  speaking,  therefore,  an  ordinary  sale  on  execution,  or 
sheriff's  sale,  is  not  a  judicial  sale.*  But  execution  sales  are  often 
indexed  and  treated  under  the  head  of  judicial  sales,  and  they 
will  be  so  treated  in  this  article. 


1.  Williamson  v.  Berry,  8  How.  (U. 
S.)  495,  547.  "A  sale  by  authority  of 
si  une  competent  tribunal,  by  an  officer 
authorized  by  law  for  the  purpose,"  1 
Bouv.  Law  Diet.,  tit.  Judicial  Sale. 
See  also  1  Abb.  Law  Diet.  669,  same 
title. 

The  court  itself  is  regarded  as  the 
vendor  in  a  technical  judicial  sale. 
1  larrison  v.  Harrison,  Md.  Ch.  332,  333; 
Hurt.  v.  Stull,  4  Md.  Ch.  391,  393; 
Armor  v.  Cochrane,  66  Pa.  St.  308,  311; 

za  v.  Rowe,  30  111.  198.  And  the 
sale  is,  in  contemplation  of  law  at  least, 
made  pendente  lite.  Rover  on  Judicial 
Sales,  §  1. 

2.  Griffith  *.  Fowler,  18  Vt.  394; 
Go  wan  v.  Jones,  to  Smed.  &  M.  (Miss.) 
iC>4;  Hershy  v.  Latham,  42  Ark.  305. 

What  Are  Judicial  Sales. — A  fore- 
closure by  notice  and  sale.  Sturdevant 
v.  Norris,  30  Iowa  65.  An  adminis- 
trator's sale  of  land  by  order  of  court. 

leek  v.  Guy,  9  Cal.  181;  Vandever 
-•.  Baker,  13  Pa.  St.  126.  A  6ale  of  land 
in  partition  proceedings,  where  it  can- 
not be  divided.  Sacket  v.  Twining,  18 
Pa.  St.  199,  202;  Hutton  v.  Williams, 
35  Ala.  503.  And  in  general  all  sales 
made  by  order  or  decree  under  direction 
of  the  court,  and  requiring  confirmation 
by  the  court,  are  judicial  sales.  Rover 
on  Judicial  Sales  (2nd  ed.),  §  29.  See 
also  Chew  v.  Hyman,  7  Fed.  Rep.  7. 


Execution  or  sheriffs  sales  have  been 
held  to  be  judicial  sales  under  the 
Indiana  statute.  Jackman  v.  Nowling, 
69  Ind.  188;  Taylor  v.  Stockwell,  66 
Ind.  505.  And  a  sale  by  an  assignee 
under  the  voluntary  assignment  law, 
duly  confirmed  by  the  court,  was  hi  Id 
to  be  a  judicial  sale  within  the  meaning 
of  the  Indiana  act  of  March  1  ith,  1875. 
vesting  the  inchoate  interests  of  married 
women  when  the  title  of  the  husband 
has  been  divested  by  a  judicial  sale. 
Lawson  v.  De  Bolt,  78  Ind.  563.  A 
conveyance  by  a  register  in  bank- 
ruptcy is  such  a  sale.  Ketchum  v. 
Schieketauz,  73  Ind.  137;  McCracken 
v.  Kuhn,  73  Ind.  149.  So  as  to  as- 
signee's sale  in  Ohio.  Dresback  v. 
Stein,  41  Ohio  St.  70. 

So  in  several  of  the  States,  where 
sales  on  execution  are  required  by 
statute  to  be  confirmed  by  the  court, 
they  are  generally  treated  as  judicial 
sales.  See  Griffith  v.  Bogert,  18  How. 
(U.  S.)  159,  164;  Smith  v.  Arnold,  5 
Mass.  (U.  S.)  414,  420;  Eakin  v.  Her- 
bert, 4  Coldw.  (Tenn.)  116;  Baily  t-. 
Baity,  9  Rich.  (S.  Car.)  Eq.  392,  395; 
Curtis  v .  Norton,  1  Ohio  278;  Thomp- 
son v.  Phillips,  Baldw.  (U.  S.)  246,  272. 

The  appointment  of  the  sheriff  in- 
stead of  a  master  or  commissioner  to 
make  the  sale  under  a  decree,  will  not 
prevent  the  sale  from  being  a  judicial 
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IL  Masses  or  Sat.t — l.  Who  May  Hake. — Where  a  sale  is  or- 
dered or  decreed  by  the  court  it  must  be  made  by  the  person  de- 
signated in  the  order  or  decree,  or  under  his  immediate  direc- 
tion ; 1  but  he  may  employ  an  auctioneer  to  conduct  the  sale  in 
his  presence  and  under  his  supervision.*   An  ordinary  writ  of 


one.  Minnesota  Co.  v.  St.  Paul  Co.,  2 
Wall.  (U.  S.)  609. 

Distinction  Between  Judicial  and  Ex- 
ecution Sales. — In  judicial  sales  as  dis- 
tinguished from  execution  sales,  the 
court  controls  the  sale,  acting  through 
the  person  appointed  to  make  the  sale 
as  through  an  agent,  and  the  transaction 
is  not  generally  complete  or  binding 
until  confirmed'  by  the  court;  while  a 
sheriff,  selling  under  an  execution,  gets 
his  authority  by  virtue  of  the  writ,  and 
must  be  guided  m  the  sale  by  the  law 
rather  than  by  the  court,  by  whom  it  is 
not  even  necessary  that  his  acts  should 
be  confirmed,  unless  the  statute  so  pro- 
vides. See  Rover  on  Judicial  Sales,  §§ 
13,  28.  Andrews  v.  Scotton,  2  Bland 
(Md.)  629;  McKee  v.  Lineberger,  69 
N.  Car.  219;  Forman  v.  Hunt,  3  Dana 
(Ky.)  614,  621. 

All  of  the  authorities  just  cited  clearly 
state  the  difference  between  judicial  and 
execution  sales,  but  in  none,  perhaps, 
are  the  distinctions  more  clearly  drawn 
than  m  the  case  of  Andrews  v.  Scotton, 
2  Bland  (Md.)  629.  In  that  case,  after 
showing  that  in  a  judicial  sale  the  court 
itself  is  vendor,  the  opinion  proceeds  as 
follows:  "But  it  may  be  said,  if  the 
court  be  the  vendor  in  sales  made  by 
its  trustee,- would  it  not  follow,  for  the 
same  reasons,  that  a  court  of  common 
law  must  be  considered  as  the  vendor 
in  sales  made  under  its  writ  of  fieri 
facias  by  the  sheriff?  The  cases  are 
essentially  different.  The  writ  of  fieri 
facias  is  a  general  authority  or  com- 
mand to  the  sheriff  to  make  so  much 
money  by  sale  from  the  personal  estate 
of  the  defendant.  By  this  writ  the  ex- 
ecutive officer  of  the  court  is  commis- 
sioned to  seize  the  whole,  any  part,  or 
so  much  of  the  defendant's  personal 
property  as  may  be  necessary  to  raise 
the  specified  sum  of  money.  No  par- 
ticular articles  of  property  are  ever 
designated.  By  statute  this  power 
given  by  the  common  law  writ  over 
personal  estate  has  been  extended  over 
real  estate.  The  real  or  personal  estate 
with  which  the  court  of  chancery  deals 
Is,  however,  always  in  one  form  or 
other  distinctly  specified  in  the  pro- 
ceedings, and  the  sale  is  made  only  be- 


cause the  court  is  asked  to  have  it 
made  to  accomplish  the  objects  of  the 
suit.  In  the  proceedings  at  common 
law,  from  the  commencement  to  the 
fieri  facias,  no  property  is  designated. 
At  common  law,  the  terms  and  manner 
of  sale  are  regulated  by  law;  in  chancery, 
they  are  regulated  by  the  court.  At 
common  law,  if  the  sheriff,  in  seizing  the 
property  and  making  the  sale,  conforms 
to  the  established  regulations  applicable 
to  all  cases  (and  he  can  sell  in  no 
other  manner),  the  sale  is  final  and 
valid  as  soon  as  it  is  made.  But  in 
chancery,  the  sale  is,  in  no  case,  bind- 
ing and  conclusive  until  it  has  been  ex  • 
pressly  approved  and  ratified  by  the 
court.  If  it  be  made  in  a  manner 
wholly  different  from  that  prescribed 
by  the  court,  it  may  yet  be  sanctioned; 
or,  if  it  be  made  in  all  respects  con- 
formable to  directions,  it  may  still  be 
rejected.  And  hence  it.is  obvious  that 
in  one  case  it  is  the  court  of  chancery 
who  is  the  real  vendor,  and  in  the 
other  the  sheriff,  or  executive  officer  of 
the  court." 

Another  distinguishing  mark  of  ju- 
dicial sales,  as  differing  from  sales  on 
execution,  at  law,  is  that  they  occur 
only  in  proceedings  wholly  or  partly  in 
rem.  Grignon  v.  Astor,  2  How.  (U. 
S.)  319;  Beauregard  v.  New  Orleans, 
18  How.  (U.  S.)  497,  502;  Rover  on 
Judicial  Sales,  J  31.  And  they  are  not,  it 
seems,  affected  by  the  statute  of  frauds, 
while  execution  sales  are  within  the 
statute.  Rover  on  Judicial  Sales,  $  23, 
citing  Watson's  Admr.  v.  Violett.  2 
Duv.  (Ky.)  332;  Atty.  Gen.  v.  Day,  1 
Ves.  Sr.  218;  Blagden  v.  Bradbear,  12 
Ves.  466.  See  also  Warfield  v.  Dorsey, 
39  Md.  299;  s.  c,  17  Am.  Rep.  562. 

1.  Rover  on  Judicial  Sales  (2nd  ed.) 
v  75 ;  Freeman  on  Void  Judicial  Sales, 
§  29;  Chambers  v.  Jones,  72  111.  275. 

Where  several  commissioners  are  ap- 
pointed to  make  the  sale,  all  of  them 
must  take  part  in  making  it,  in  the  ab- 
sence of  any  statute  to  the  contrary. 
Gross  v.  Pearcy,  2  Pat.  &  H.  ( Va.)  48*3. 

S.  Blossom  v.  R.  R.  Co.,  3  Wall. 
(U.  S.)  196,205;  Williamson  v.  Berry,  8 
How.  (U.  S.)  495;  Heyer  v.  Deaves,  2 
Johns.  (N.  Y.)  Ch.  154. 


12  C.  of  L. — 14 
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execution  directed  merely  to  the  sheriff  as  such,  without  naming 
him,  may  be  executed  cither  by  the  sheriff  himself  or  by  his 
deputy.1  But  a  sheriff  cannot  make  the  sale  where  he  is  the  exe- 
cution plaintiff-  and  entitled  to  the  benefit  of  the  writ.2  If  the 
sheriff's  term  of  office  expires  after  he  has  made  a  levy  but  be- 
fore the  day  of  sale,  he,  nevertheless,  has  authority  to  make  the 
sale,3  and  may  be  compelled  to  do  so.* 

2.  Notice. — Such  notice  of  the  property  to  be  sold  and  the 
time,  place  and  terms  of  sale  should  be  given  as  the  law,  or  the 
court,  in  accordance  with  the  law,  prescribes.  The  object  of 
the  notice  is  to  secure  the  attendance  of  purchasers  and  thus  ob- 
tain a  fair  price,  which  is  usually  the  result  of  competition.5 
And  where  the  notice  is  sufficient  to  attain  this  object,  immaterial 
mistakes  or  irregularities  are  not  generally  fatal.  But  "if  any 
mistakes  or  omissions  occur  in  notices  of  sale  which  are  calculated 
to  deter  or  mislead  bidders,  or  to  depreciate  the  value  of  the 
property,  or  to  prevent  it  from  bringing  a  fair  price,  such  mis- 
takes or  omissions  will  be  fatal  to  the  validity  of  the  notice,  and 
also  to  that  of  the  sale  made  pursuant  thereto."  6 

A  minute  description  in  the  notice  of  the  property  to  be  sold 
is  not  generally  necessary  if  the  description  is  sufficient  to  iden- 
tify it  and  inform  the  public  so  that  they  may  know  what  prop- 


1.  Wroe  v.  Harris,  2  Wash.  (Va.) 
126;  Tillotson  v .  Cheetham,  2  Johns. 
(N.  Y.)  63.  See  also  Glasgow's  Lessee 
v.  Smith,  1  Overt.  (Tenn.)  144;  Levett 
v.  Farrar,  Cro.  Eliz.  294. 

S.  Riner  v.  Stacey,  8  Humph. 
(Tenn.)  288;  Chambers  v.  Thomas,  3 
A  K.  Marsh.  (Ky.)  536;  Collais  v.  Mc- 
Leod,  8  Ired.  L.  (N.  Car.)  221;  s.  c,  49 
Am.  Dec.  376. 

3.  Tyree  v.  Wilson,  9  Gratt.  (Va.) 
59;  s.  c,  58  Am.  Dec.  213;  Clark  v. 
Sawyer,  48Cal.  138;  Lofland  v.  Ewing, 
5  Litt.  (Ky.)  42;  s.  c,  15  Am.  Dec.  41; 
Edwards  v.  Tipton,  77  N.  Car.  222; 
Evans  v.  Ashley,  8  Mo.  183;  Purl  v. 
Duvall,  5  Harr.  &  J.  (Md.)  69;  s.  c,  9 
Am.  Dec.  490.  And  see  also  authori- 
ties cited  in  note  to  Tulcey  v.  Smith,  18 
Me.  125;  s.  c,  36  Am.  Dec.  705.  But 
compare  Tenn.  Bank  v.  Beatty,  3 
Sneed  (Tenn.)  305;  s.  c,  65  Am.  Dec. 
58,  Leshey  v.  Gardner,  3  W.  &  S.  (Pa.) 
314;  s.  c,  38  Am.  Dec.  764. 

And  it  seems  that  where  a  sheriff 
who  has  made  a  levy  dies  before  sale, 
his  personal  representative  may  make 
it.  Read  v.  Stevens,  Coxe  264;  San- 
derson v.  Rogers,  3  Dev.  (N.  Car.) 
L.  38. 

4.  Clerk  v.  Withers,  1  Salk.  323; 
State  v.  Roberts,  7  Hals.  (N.  J.)  114; 
s.  c,  21  Am.  Dec.  62;  Elkin  v.  People, 


3  Scam.  (111.)  207;  s.  c,  36  Am.  Dec. 
541;  Lawrence  v.  Rice,  12  Met.  (Mass.) 
533- 

So  may  hi6  deputy.  Lofland  v.  Ew- 
ing, 5  Litt.  (Ky.)  42;  8.  c,  15  Am.  Dec. 
41,  and  note;  Smith  v.  Bodnsh,  39  Me. 
136;  Jackson  v.  Collins,  3  Cow.  (N.  Y.) 
89;  Tyree  v.  Wilson,  9  Gratt.  (Va.)  59; 
s.  c,  58  Am.  Dec.  213. 

B.  Herman  on  Executions,  300,  199; 
Hoffman  v.  Anthony-,  6  R.  I.  282;  s.  c, 
75  Am.  Dec.  701;  Freeman  on  Execu- 
tions, §  285. 

The  object  of  the  notice  thus  being 
to  benefit  the  debtor  and  protect  his 
rights,  it  has  been  held  that  he  may 
waive  it,  and  consent  to  a  sale  without 
advertisement.  Burroughs  v.  Wright, 
16  Vt.  619.  See  also  as  to  waiver  of 
defects  in  notice,  by  appearance  in 
court.    Helmer  v.  Rehm,  14  Neb.  219. 

6.  Note  of  Mr.  Freeman  to  Hoffman 
v.  Anthony,  6  R.  I.  282;  s.  c,  75  Am. 
Dec.  701,  704.  So  far,  however,  as  the 
purchaser  is  concerned,  it  has  been 
held  that  the  statutes  providingfor  notice 
of  the  sale  are  directory  merely,  and 
that  the  failure  to  give  the  required 
notice  cannot  avoid  the  sale  as  against 
a  purchaser  not  himself  in  fault.  Mad- 
dox  v.  Sullivan,  2  Rich.  (S.  Car.;  Eq. 
4;  s.  c,  44  Am.  Dec.  234,  and  note;. 
Frink  v.  Roe,  70  Cal.  296;  Burton  r_ 
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erty  is  meant.1  But  the  sheriff  ought  to  give  in  his  notice  as  full 
and  complete  a  description  of  the  property  "  as,  in  the  exercise  of 
ordinary  diligence,  it  is  possible  for  him  to  give,  in  view  of  its 
character,  condition  and  location."  a 

The  time  of  sale  should  also  be  properly  stated  in  the  notice, 
and  a  mistake  therein  of  such  a  nature  as  to  mislead  the  public  will 
render  the  notice  insufficient.3  It  is  not  necessary,  however,  that 
the  exact  hour  appointed  for  the  sale  should  be  stated,  if  the 
time  is  fixed  as  between  certain  business  hours  of  the  day.4 


Spiers,  92  N.  Car.  503;  Ware  v.  Brad- 
ford,' 2  Ala.  676;  Freeman  on  Execu- 
tions, §  286.  Contra,  Hughes  v.  Watt, 
26  Ark.  228;  Henderson  v.  Hays,  41  N. 
J.  L.  387;  Herrick  v.  Ammerman,  32 
Minn.  544. 

1.  Allen  v.  Cole,  9  N.J.  Eq.  286;  s.c, 
59  Am.  Dec.  416;  Pomeroy  v.  Winship, 
12  Mass.  513;  s.c,  7  Am.  Dec.  91; 
Stevens  v.  Bond,  44  Md.  506. 

In  a  notice  of  sale  under  a  mortgage 
it  is  generally  sufficient  if  the  property 
be  described  as  it  is  in  the  mortgage. 
Model  Lodging  House  Asso.  v.  Boston, 
114  Mass.  133;  Robinson  v.  Amateur 
Asso.,  14  S.  Car.  148.  So  if  the  record 
is  properly  referred  to  where  the  facts 
mar  be  found.  Candee  v.  Burke,  1 
Hun  (N.  Y.)  546;  Judd  v.  O'Brien,  21 
N.  Y.  187.  Compare  Martin  v.  Bald- 
win, 30  Minn.  537. 

The  following  descriptions  have 
been  held  sufficient  as  to  location: 
"Situated  in  the  northerly  part  of 
the  city  of  Providence,  being  the  lot 
of  land  No.  10  (ten)  on  the  plat  of 
land  of  S.  W.,  surveyed  and  platted 
by  H.  F.  W.,  July  7th,  1845."  Fitz" 
patrick  -v.  Fitzpatrick,  6.  R.  I.  64;  s.  c, 
75  Am.  Dec.  681.  "Lot  No.  99  in 
Peter  Beatty,  Threlkeld  &  Deakin's 
addition  to  Georgetown,  fronting  60 
feet  on  Fayette  street  and  120  feet  on 
Second  street,"  the  number  of  feet  on 
each  street  being  correct,  but  the  ad- 
dition wrongly  named.  Newman  v. 
Jackson,  12  Wheat.  (U.  S.)  570.  See 
also  Pollard  v.  King,  63  111.  36.  And  it 
has  been  held  that  in  the  notice  of  a 
sale  of  land  on  execution  the  county 
need  not  be  stated,  if  the  description  be 
otherwise  sufficient.  Duncan  v.  Mat- 
ney,  29  Mo.  368;  s.  c,  77  Am.  Dec.  575. 

The  following  descriptions  have  been 
if  Id  insufficient:  *'  Lot  5,  block  39," 
without  stating  in  what  town  or- city. 
Herrick  v.  Ammerman,  32  Minn.  544; 
"All  the  land"  of  the  debtor  in  a  certain 
county.  Merwin  v.  Smith,  1  Green 
(N.J.)  Ch.  182.    So  it  has  been  held 
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that  a  notice  describing  the  tract  ot 
land  to  be  sold  as  containing  a  mate- 
rially larger  or  smaller  number  of  acres 
than  it  consisted  of  in  reality,  is  in- 
sufficient. Fenner  v.  Tucker,  6  R.  I. 
551:  Wright  v.  Roussel,  5  La.  An.  126. 
And  "25  acres  of  land  lying  situate  west 
of  the  railroad  and  close  to  and  adjoin- 
ing the  said  Wayne  station,"  was  held 
too  indefinite  a  description  in  a  deed 
and  other  proceedings  in  recent  Texas 
case.  Alldav  v.  Whitaker,  66  Tex. 
669. 

3.  Herman  on  Executions,  309,  §199; 
Freeman  on  Executions,  $  285;  Collier 
v .  Vason,  12  Ga.  440;  s.  c,  58  Am.  Dec. 
481;  Harrison  v.  Cachelin,  35  Mo.  79. 
See  also  Frazier  v.  Steenrod,  7  Iowa 
339;  s.  c,  71  Am.  Dec.  447;  Merwin  v. 
Smith,  1  Green  Ch.  (N.J.)  182;  Hel- 
mer  v.  Rehm,  14  Neb.  219;  Allen  v. 
Cole,  1  Stock.  (N.  J.)  286. 

3.  Fenner  v.  Tucker,  6  R.  I.  551. 
But  it  is  otherwise  where  the  mistake 
is  obvious  and  not  of  such  a  character 
as  to  mislead.  Mowry  v.  Sanborn,  68 
N.  Y.  153;  Jensen  v.  Weinlander,  25 
Wis.  477;  Gray  v.  Shaw,  14  Mo.  341; 
Chandler  v.  Cook,  2  McArthur  (D. 
C.)  176. 

4.  Coxe  v.  Halstead,  2  N.  J.  Eq.  311; 
Northrop  v.  Cooper,  23  Kans.  432; 
Burr  v.  Borden,  61  111.  3S8.  Thus  in 
the  first  case  cited,  a  notice  of  sale  "be- 
tween the  hours  of  twelve  and  five 
o'clock  in  the  afternoon"  was  held  suffi- 
cient. In  the  second  case,  "between 
the  hours  of  nine  a.m.  and  four  p.m." 
was  held  sufficient.  But  where  the 
notice  was  simply  for  a  sale  upon  a  cer- 
tain day,  without  mentioning  any  par- 
ticular hours,  it  was  held  insufficient. 
Trustees  v.  Snell,  19  111.  156;  s.  c,  68 
Am.  Dec.  586.  Compare  Thorwarth 
v.  Armstrong,  20  Minn.  464. 

It  was  held,  however,  in  a  recent  case 
by  the  supreme  court  of  Missouri,  that 
where  the  hours  for  making  such  sales 
are  fixed  by  statute,  it  is  sufficient  if 
the  notice  merely  states  the  day  of  sale. 
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The  place  as  well  as  the  time  of  sale  should  also  be  specified 
in  the  notice,  for  "  the  designation  of  a  place  of  sale  is  an  essen- 
tial requisite  of  the  notice,  without  which  it  is  in  law  no  notice 
whatever."  1 

The  terms  of  sale  should  also  be  stated  in  the  sheriff's  notice 
of  a  sale  on  execution.* 

The  length  of  time  and  manner  of  giving  notice  generally  de- 
pend upon  statutory  provisions,  which  vary  in  the  different 
States.8  Notice  by  publication  is  usually  provided  for  by  these 
statutes,  which  fix  the  time  and  manner  of  publication.4    But  in 


Evans  v.  Robberson,  92  Mo.  192 ;s.  c,  1 
Am.  St.  Rep.  701. 

1.  Gilfillan,  C.  J.,  in  Bottineau  v. 
Aiiua.  Life  Ins.  Co.,  31  Minn.  125,126. 
To  same  effect  6ee  Hinson  v.  Hinson, 
5  Sneed  (Tenn.)  322;  Burnet  v.  Den- 
niston,  sjohns.  (N.  Y.)  Ch.  35;  Blod- 
gett  v.  Hitt,  29  Wis.  179. 

Notice  of  Place  of  Sale. — A  notice  of 
a  mortgage  sale  at  "the  front  door  of 
the  court  house"  in  a  certain  village  in 
which  no  building  known  as  a  court 
house  exists,  is  insufficient.  Bottineau 
v.  /Etna  L.  Ins.  Co.,  31  Minn.  125. 
But  a  notice  of  sale  "at  the  court  house" 
in  St.  Paul  was  held  sufficient  by  the 
same  court,  there  being  a  court  house 
in  that  city.  Golcher  v.  Brisbin,  20 
Minn.  453.  So  where  the  notice  fixed 
the  place  of  sale  "at  the  city  hall"  in  N. 
Y.it  "as  held  sufficient  upon  a  show- 
ing that  by  common  usage  all  judicial 
sales  were  made  in  a  certain  part  of  the 
city  hall.  Hornby  v.  Cramer,  12  How. 
(N.  Y.)  Pr.  490.  And  still  more  indefi- 
nite notices  have  been  upheld.  Powers 
v.  Kneckhoff,  41  Mo.  425;  Beatie  v. 
Butler,  21  Mo.  313;  s.  c,  64  Am.  Dec. 
234;  Colcord  v.  Bettinson,  131  Mass. 
233;  Waller  v.  Arnold,  71  111.  350;  Wil- 
helm  v .  Schmidt,  84  111.  183. 

2.  Farr  v.  Sims,  Rich.  Eq.  Cas.  (S. 
Car.)  122;  s.  c,  24  Am.  Dec.  396. 

3.  For  the  statutory  provisions  fixing 
the  length  of  time  for  which  notice  of 
sales  on  execution  must  be  given  in  a 
number  of  the  States,  see  Herman  on 
Executions,  333,  §  216. 

In  Massachusetts,  under  the  general 
statutes,  ch.  103,  $  41,  providing  that 
in  sales  on  execution  of  the  right  of  re- 
deeming mortgaged  lands  "the  officer 
shall  give  notice  in  writing  of  the  time 
and  place  of  sale  to  the  debtor,  if  found 
within  his  precinct,"  a  notice  left  by 
the  officer  at  the  last  and  usual  place  of 
ahode  of  the  debtor  is  insufficient. 
Parker  v.  Abbott,  130  Mass.  25. 


In  Indiana,  under  §  467  of  the  civil 
code  of  1852,  $  757,  R.  S.  1881,  the 
advertisement  of  a  sheriff's  sale  of  real 
estate,  "for  at  least  twenty  days  succes- 
sively," has  exclusive  reference  to  post- 
ing up  written  or  printed  notices  of  sale, 
and  does  not  qualify  or  control  the  pro- 
vision requiring  the  advertisement  by 
publication  in  a  newspaper  of  the 
county  for  three  weeks  successively, 
which  means  a  publication  for  twenty- 
one  days,  excluding  either  the  date  of 
the  first  publication  or  the  day  of  the 
sale.    Smith  v.  Rowles,  85  Ind.  264. 

In  Missouri  it  was  held  in  a 
recent  case  that  where  the  defendant 
in  an  execution,  being  the  sole  proprie- 
tor, editor  and  publisher  of  the  only 
newspaper  in  the  county  where  the  ex- 
ecution had  been  levied,  refused  to  per- 
mit the  publication  in  his  paper  of  the 
notice  of  sale  thereunder,  though  ten- 
dered the  usual  and  legal  fees  therefor, 
under  these  circumstances  notice  by 
handbills  was  legal  notice  within  the 
meaning  of  the  statute  (Wag.  Stat.,  p. 
609,  §  42),  and  that  a  sale  upon  such 
notice  passed  the  legal  title.  Walton 
v .  Harris,  73  Mo.  489. 

In  a  late  Kansas  case  it  was  held  to 
be  no  part  of  the  sheriff's  official  duty 
to  give  special  notice  to  the  attorney  for 
the  plaintiff,  where  he  had  duly  adver- 
tised the  sale  according  to  law,  and  the 
court  refused  to  set  aside  the  sale  as 
against  the  bona  fide  purchaser, 
although  the  sheriff  had  agreed  to  give 
the  attorney  special  notice  but  failed  to 
do  so,  and  although  the  plaintiff  through 
his  attorney  would  have  offered  more 
than  such  purchaser  if  he  had  known 
of  the  sale,  and  did  offer  to  pay  more 
if  a  resale  should  be  ordered.  Keene 
etc.  Bank  v.  Marsh,  31  Kans.  771. 

4.  Notice  by  Publication. — Where  the 
notice  is  required  to  be  given  for  a  cer- 
tain number  of  weeks  successively,  the 
courts  of  Illinois,  lozva  and  New  Torh 
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sales  under  order  or  decree  of  court  the  time  for  which  the  notice 
must  be  giyen  is  usually  prescribed  by  the  court  in  the  order  or 
decree.1 

3.  Place  of  Sale. — Execution  sales  of  real  estate  must,  in  most 
of  the  States  at  least,  be  made  in  the  county  where  the  property 
is  situated;*  but  it  seems  that  a  commissioner  in  chancery  may 
be  empowered  to  sell  real  estate  lying  in  a  county  other  than  that 
in  which  he  was  appointed.3  And  where  personal  property  is 
sold  it  should  be  at  or  near  the  place  of  sale  so  that  the  bidders 
may  examine  and  inspect  it.4 


hold  it  sufficient  if  published  once  in 
each  week  for  the  number  of  weeks  re- 
quired, although  the  number  of  days 
from  the  first  publication  to  the  day  of 
sale  may  not  be  equal  to  the  number  of 
days  in  that  number  of  weeks.  Garrett 
v.  Moss,  20  111.  554;  Morrow  v.  Weed, 
4  Iowa  77;  s.  c,  66  Am.  Dec.  122; 
Olcott  v.  Robinson,  21  N.  Y.  150; 
Howard  v.  Hatch,  29  Barb.  (N.  Y.) 
297;  Wood  v.  Knapp,  100  N.  Y.  109. 
But  in  other  States  it  Is  held,  that  there 
must  be  as  many  days  between  the  first 
publication  and  the  day  of  sale  as  there 
are  days  in  the  number  of  weeks  re- 
quired. Meredith  v  Chancey!S9  Ind. 
466;  /*  re  North  Whitehall  Twp.,  27 
Pa.  St.  156;  Boyd  v.  McFarlin,  s8  Ga. 
208.  See  also  Smith  v.  Rowles,  85 
Ind.  264;  Bacon  v.  Kennedy,  56  Mich. 
329;  German  Bank  v.  Stumpf,  73  Mo. 
311;  Enochs  v.  Miller,  60  Miss.  19. 
And  compare  St.  Joseph  Mfg.  Co.  v. 
Daggett,  84  111.  556;  Manning  v.  Dove, 
10  Rich.  (S.Car.)  L.  391;. 

A  notice  for  a  few  days  more  than 
the  time  required  will  not  be  bad  on 
that  account.  Tooke  v.  Newman,  75 
111.  215;  Wilson  v.  Scott,  29  Ohio  St. 
636.  See  also  Taylor  v.  Reid,  103 
111.  349. 

Publication  in  a  mere  advertising  sheet 
is  not  publication  in  a  newspaper.  Tyler 
v.  Bowen,  1  Pittsb.  (Pa.)  225;  Kratz's 
Appeal,  21  Leg.  Int.  (Pa.)  4.  But 
publication  in  a  paper  publishing  legal 
news  is  sufficient.  Kellogg  v.  Carrico, 
47  Mo.  157. 

Under  the  Indiana  statute,  publica- 
tion in  a  Sundav  newspaper  is  insuffi- 
cient. Shaw  v.  Williams,  87  Ind.  158;  s. 
c,  44  Am.  Rep.  756.  • 

See,  for  Kansas  law  as  to  publica- 
tion, Watkins  v.  Williams,  33  Kan. 
149;  Rounsaville  v.  Hazen,  33  Kan.  71. 

1.  Reynolds  v.  Wilson,  15  111.  394;  s. 
c,  60  Am.  Dec.  753. 

Administrator's  and  Guardian's  Sales, 
— It  is  a  vexed  question  as  to  whether 
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when  the  statute  prescribes  the  time 
and  kind  of  notice  to  be  given  for  such 
sales,  a  failure  to  substantially  comply 
with  the  statute  will  render  the  sale 
absolutely  invalid.  The  following 
authorities  hold  compliance  with  the 
statute  as  to  notice  indispensable: 
Thomas  v.  Le  Baron,  8  Mete.  (Mass.) 
363;  Curley's  Succession,  18  La.  An. 
728;  Gernon  v.  Bestick,  15  La.  An.  697; 
Blodgett  v.  Hitt,  29  Wis.  169;  Moun- 
tourv.  Purdy,  11  Minn.  384. 

The  following  authorities  hold  that 
the  sufficiency  of  the  notice  may  be 
enquired  into  when  the  sale  is  reported 
for  confirmation,  but  not  afterwards. 
Morrow  v.  Weed,  4  Iowa  77;  s.  c,  66 
Am.  Dec.  122;  Bland  v.  Mun- 
caster,  24  Miss.  62;  s.  c,  57  Am. 
Dec.  162;  Hanks  v.  Neal,  44  Miss. 
212;  McNair  v.  Hunt,  5  Mo.  301;  Mof- 
fit  v.  Moffitt,  69  111.  641;  Hudgens  v. 
Jackson,  51  Ala.  514.  And  see  Free- 
man on  Void  Judicial  Sales,  §  28. 

S.  Thacker  v.  Devol,  50  Ind.  30; 
Holmes  v.  Taylor,  48  Ind.  169;  Menges 
v .  Oyster,  4  W.  &  S.  (Pa.)  20;  s.  c,  39 
Am.  Dec.  56;  Morrell  v.  Ingle,  23  Kan. 
32;  Herman  on  Executions,  311,  §  200; 
Freeman  on  Executions,  $  3%9- 
They  must  also  be  made  by  the  offi- 
cer of  such  county.  Hanby  v.  Tucker, 
23  Ga.  132';  s.  c,  68  Am.  Dec.  514; 
Treaster  v.  Fleisher,  7  W.  &  S.  (Pa.) 
»37- 

Where  the  land  is  situated  in  two 
counties  a  sale  thereof  by  the  officer  of 
one  county  will  be  good  as  to  the  part 
in  that  county.  Ared  v.  Montagu,  26 
Tex.  732;  Finley  v.  R.  R.  Co.,  2  Rich. 
(S.  Car.)  567,  and  Pennsylvania  and 
Indiana  cases  above  cited. 

3.  Bank  v.  Trapier,  2  Hill  (S.  Car.) 
Ch.  2%. 

4.  Freeman  on  Executions,  §§  289, 
290;  Herman  on  Executions,  337,  $ 
217. 

The  failure  to  have  personal  prop- 
erty within  view  of  those  who  attend  is 


Digitized  by 


Manner  of  Sale. 


JUDICIAL  SALES. 


Publicity  of  Sole. 


4.  Publicity  of  Sale. — The  rule  is  that  execution  sales  must  be 
made  at  public  auction ; 1  but  "probate  and  other  judicial  sales 
are  generally  controlled,  in  this  respect,  by  the  directions  con- 
tained in  the  licence  or  decree."  * 

5.  Sale  in  Parcels. — When  several  distinct  parcels  or  lots  of  land 
are  to  be  sold  under  an  execution,  it  is  the  duty  of  the  officer 


generally  held  sufficient  to  invalidate 
the  sale.  Freeman  on  Void  Judicial 
Sales,  $  31;  Murphy  v.  Hill,  77  Ind.  129; 
Wright  v.  Mack,  95  Ind.  332;  Kennedy 
v.  Clayton,  29  Ark.  270.  But  in  Ala- 
bama a  sale  under  such  circumstances 
is  held  voidable  merely.  Foster  v. 
Mabe,  4  Ala.  402;  s.  c,  37  Am.  Dec. 
749.  See  also  Eads  v.  Stephens,  63 
Mo.  90;  Hazzard  v.  Burton,  4  Harr. 
(Del.)  62. 

In  North  Carolina  it  is  held  that 
execution  sales  made  at  an  improper 
time  and  place  are  void.  Mayers  v. 
Carter,  87  N.  Car.  146.  So  in  Missis- 
sippi, Dryfus  v.  Dridges,  45  Miss.  247. 
And  in  Texas,  Howard  v.  North,  5 
Tex.  290;  s.  c,  51  Am.  Dec.  769.  And 
such  seems  to  be  the  rule  in  most  of  the 
States,  where  personal  property  is  not 
in  view  from  the  place  of  sale.  Her- 
man on  Executions,  337.  §  217.  Citing 
Tibbetts  v.  Jageman.  58  111.  43;  New- 
man v.  Hook,  37  Mo.  207;  Stief  v. 
Hart,  1  N.  Y.  20;  Cresson  v.  Stout,  17 
Johns.  (N.  Y.)  116;  Yomans  v.  Bird 
(Ga.),  16  S.  E.  Rep.  179;  Hazard  v. 
Burton,  4  Harr.  (Del.)  62;  Gift  v.  An- 
derson, 5  Humph.  (Tenn.)  577;  Ains- 
worth  v.  Greenlee,  3  Murph.  (Tenn.) 
470;  Collins  v.  Montgomery,  2  N.  & 
M.  392;  Bostick  v.  Keizer,  4  J.  J. 
Marsh.  (Ky.)  597. 

But  it  has  been  held  that  where  a 
portion  of  the  property  is  present,  a 
sale  of  that  portion  may  be  valid. 
Linnendoll  v.  Doe,  14  Johns.  (N.  Y.) 
222. 

In  Texas  it  was  held  in  a  recent  case 
that  a  sale  of  land  made  under  execu- 
tion issuing  from  a  circuit  court  of  the 
United  States  in  1873,  not  made  before 
the  court  house  door  of  the  county 
wherein  the  land  was  situate,  but  before 
the  door  of  the  federal  court  house  in 
Galveston,  was  not  only  irregular,  but 
void,  and  conferred  no  title  on  the 
purchaser,  the  same  being  made  in  vio- 
lation of  State  laws.  Sinclair  v.  Stan- 
ley, 64  Tex.  67.  Following  Howard  v. 
North,  5  Tex.  290;  Riggs  v.  Johnson 
Co.,  6  Wall.  (U.  S.)  166,  192,  and  other 
cases  cited  in  the  opinion. 

In  a  recent  Georgia  case  the  follow- 
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ing  facts  appeared.  The  court  house  of 
Polk  county  was  burned,  leaving  no 
other  place  permanently  used  for  court 
purposes.  By  special  arrangement 
court  was  held  twice  a  year  in  a  school 
house,  which  at  other  times  was  used 
for  private  purposes.  The  clerk's  office 
was  in  a  rented  room  at  another  place. 
On  sale  day  the  sheriff  went  to  the 
site  of  the  burnt  court  house,  and  (the 
sun  being  hot)  adjourned  the  sale  to  a 
grove  near  by  and  in  full  view.  The 
sale  was  well  attended,  and  the  property 
brought  full  price.  Held,  that  the  sale 
was  not  void,  and  one  who  paid  full 
price,  and  whose  money  was  applied  to 
the  execution  against  defendant  in  ft. 
fa.,  obtained  a  good  title.  Longworthy 
v.  Featherston,  65  Ga.  165. 

"Generally,  property  sold  on  execu- 
tion should  be  present  at  the  place  of 
sale,  in  order  that  persons  desirous  of 
purchasing  may  examine  it;  but  a  barn 
situated  in  a  sparsely  settled  place  may, 
in  the  absence  of  any  unfair  practices, 
may  be  sold  at  some  convenient  place 
in  its  neighborhood,  especially  when 
the  sale  takes  place  in  an  inclement 
season  of  the  year."  Phillips  v.  Brown, 
74  Me.  549. 

The  property  need  not  be  literally  in 
the  sheriff's  hands,  or  directly  under 
his  hammer,  if  open  to  examination. 
McNeeley  v.  Hart,  8  Ired.  L.  (N.  Car.) 
492;  s.  c,  49  Am.  Dec.  404. 

1.  Herman  on  Executions,  204, 
205. 

And  where  such  is  the  case,  a  private 
sale  is  invalid.  Hutchinson  v.  Cassidy, 
46  Mo.  431;  Fambro  v.  Gantt,  12  Ala. 
298;  McArthur  v.  Carrie,  32  Ala.  75; 
Neal  v.  Patten,  40  Ga.  363;  Worten  v. 
Howard,  2  Sneed  &  M.  (Miss.)  527; 
Ellet  v.  Paxson,  2  W.  &  S.  (Pa.)  418; 
Gaines  v.  De  La  Croix,  6  Wall.  (U. 
S.)  719.  But  compare  Wynns  v. 
Alexander,  2  Dev.  &  B.  Eq.  (N.Car.) 
58;  Tyrrell  V.  Morris,  I  Dev.  &  B. 
(N.  Car.)  Eq.  559, 

2.  Freeman  on  Void  Judicial  Sales,  § 
32.  But  unless  otherwise  ordered  they 
should  be  made  at  public  auction. 
Rover  on  Judicial  Sales,  $  340;  2  Jones 
on  Mortgages,  §  1633. 
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to  offer  them  for  sale  separately,  so  that  competition  may  be 
increased  and  no  more  property  be  sold  than  necessary  to  satisfy 
the  execution.1  And  a  like  rule  applies  to  probate  or  adminis- 
trator's sales.*  In  some  of  the  States,  where  the  property  is  sus- 
ceptible of  division,  the  officer  is  required  to  divide  and  sell  it  in 
parcels,3  and  in  other  States  the  defendant  may  make  a  plan  or 
scheme  of  division  in  accordance  with  which  the  officer  is  required 
to  sell.4  It  is  generally  held,  however,  that  failure  on  the  part 
of  the  officer  to  sell  the  property  in  parcels  will  render  the  sale 


1.  Herman  on  Executions  346,  $  222; 
Tiernan  v.  Wilson,  6  Johns.  (N.  Y.) 
Ch.  411;  Reed  v.  Carter,  1 
Blackf.  (Ind.)  410;  Johnson  v.  Gar- 


rett,  1  C. 


(N. 


.) 


E.  Green 
Kinney  v.  Knoebel,  ei  III.  112, 
121;  Jackson  v.  Newton,  18  Johns.  (N. 
Y-)  355 ;  Runyon  v.  Newark  etc.  Co.,  4 
Zab.  (X.  J.)  467;  Rorer  on  Judicial 
Sales,  81,  730;  Freeman  on  Execu- 
tions, I)  206;  Browne  v.  Ferrea,  51  Cal. 
552;  Bell  v.  Taylor,  14  Kans.  277. 

So  as  to  personal  property  in  In- 
diana. It  must  be  sold  in  such  lots  or 
parcels  as  will  bring  the  highest  price. 
Wright  v.  Mack,  05  Ind.  332. 

J.  Freeman  on  Void  Judicial  Sales,  § 
3q;  Delaplaine  v.  Lawrence,  3  N.  Y. 
310.  Also  to  sales  on  foreclosure  of 
mortgages.    Piel  v.  Brayer,  30  Ind.  332. 

S.  Reed  v.  Diven,  7  Ind.  189;  Her- 
man on  Executions,  346,  §  222. 

It  is  for  the  officer,  in  Indiana  at 
least,  in  the  exercise  of  honest  discre- 
tion, to  determine  whether  the  land  is 
so  situated  that  it  can  be  sold  in  parcels. 
Wright  r.  Yetts,  30  Ind.  18c;  Benton 
v.  Wood,  17  Ind.  260.  See  also  Rorer 
on  judicial  Sales,  $  732;  National  Bank 
t*.  Sprague,  20  N.  J.  Eq.  159;  Nelson  v. 
Bronnenburg,  81  Ind.  198. 

4.  Herman  on  Executions  346,  §  222; 
Woods  v.  Morbell,  1  Johns.  (N.  Y.)  Ch. 
502;  Field  v.  Dortch,  34  Ark.  399. 

Section  3088  of  the  Ion/a  code,  which 
provides  that  "at  any  time  before  9 
o'clock  a.m.  of  the  day  of  the  sale,  the 
defendant  may  deliver  to  the  officer  a 
plan  of  division  of  the  land  levied  on, 
subscribed  by  him,  and  in  that  case  the 
officer  shall  sell  according  to  said  plan 
so  much  of  the  land  as  may  be  neces- 
sary to  satisfy  the  debt  and  costs,  and 
no  more,"  applies  to  sales  under  special 
as  well  as  under  general  executions. 
Taylor  v.  Trulock,  59  Iowa  558. 

mnatratlve    Cases.— The  following 
cases  show  the  practice  in  different 
States  under  various  circumstances. 
In  Illinois,  in  a  recent  case,  three 
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distinct  tracts  of  land  not  adjoining 
each  other,  one  of  twenty  acres,  one  of 
forty,  and  the  other  of  eight  acres,  and 
worth  $4,000,  were  levied  upon  and  sold 
en  masse  for  $123.  The  sheriff  offered 
each  tract  separately,  and,  receiving  no 
bids,  offered  and  sold  the  three  pieces 
together.  Held,  that  he  should  have 
offered  two  of  the  tracts  before  offering 
all  together,  and  that  for  the  error  in 
selling  en  masse,  and  the  inadequacy  of 
the  price,  the  sale  could  not  be  upheld. 
Douthett  v.  Kettle,  104  111.  356. 

In  Indiana,  whenever  it  is  doubtful 
whether  real  estate  levied  on  is  legally 
susceptible  of  division,  the  action  of  the 
sheriff,  taken  in  good  faith  and  without 
abuse  of  discretion,  is  conclusive,  and  it 
is  doubtful  whether,  in  selling  an  undi- 
vided share  of  real  estate  on  execution, 
a  sheriff  has  power  to  subdivide  such 
share  and  sell  less  than  the  whole  of  it. 
Nelson  v.  Bronnenburg,  81  Ind.  193. 

When  the  real  estate  consists  of 
separate  parcels  and  the  rents  and 
profits  and  the  fee  simple  of  the  parcels, 
singly  and  in  combinations  of  two, 
three,  etc.,  have  been  properly  offered 
and  no  bids  received,  the  parcels  may 
all  be  offered  and  sold  together.and  when 
the  offer  has  been  properly  made  to  sell 
in  parcels  and  in  combinations  of  par- 
cels, and  then  they  are  all  sold 
together,  the  supreme  court  will  not,  on 
account  of  alleged  inadequacy  of  price, 
review  the  finding  and  judgment  of  the 
lower  court  upholding  the  sale  of  real 
estate  by  a  sheriff.  Mugge  v.  Helge- 
meier,  81  Ind.  120. 

On  a  sale  of  real  estate  by  a 
sheriff,  upon  execution  or  order  of  sale, 
if  such  real  estate  consist  of  two  or 
more  lots,  tracts  or  parcels,  it  is  the 
imperative  duty  of  the  sheriff  to  offer 
each  of  them  separately ;  and  if  he  re- 
ceive a  fair  and  reasonable  bid  for  a 
single  lot,  tract,  or  parcel,  when  sepa- 
rately offered,  it  is  also  his  duty  to  sepa- 
rately sell  the  same  to  such  bidder, 
although  the  amount  of  the  bid  be  not 
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merely  voidable,  and  not  absoli 
offered  in  parcels  but  fails  to  s< 

sufficient  to  satisfy  the  execution  or 
order  of  sale.  In  such  case,  the  fact 
that  the  sale  of  all  of  them  may  be 
necessary  to  satisfy  the  execution  or 
order  of  sale,  will  not  authorize  the 
sheriff  to  sell  the  same  in  solido. 
lirake  v.  Brownlee,  qi  Ind.  359. 

A  sale  by  a  sheriff  of  a  city  lot,  occu- 
pied by  two  joint  defendants  as  a  single 
lot,  with  nothing  to  indicate  a  division 
into  two  parts,  the  value  of  the  whole 
not  appearing  to  be  in  excess  of  the 
judgment,  is  not  a  nullity,  though  each 
defendant  has  title  in  severalty  to  sepa- 
rate parts  of  the  lot.  Jones  v.  Koko- 
mo  Building  Assoc.  77  Ind.  340. 

A  sheriffs  return  to  an  execution, 
showing  the  sale  of  real  estate,  subject 
to  appraisement,  is  not  materially  de- 
fective for  a  failure  to  show  that  sepa- 
rate parcels  of  land  sold  in  solido  were 
lirst  offered  separately.  Where  the  re- 
turn is  silent  as  to  such  matters  the 
presumption  will  be  indulged,  prima 
facie,  that  the  sheriff  did  his  duty  con- 
cerning  them.  Ferrier  v.  Deutchman, 
1 8  Ind.  390.  See  also,  to  same  effect, 
Love  v.  Cherry,  24  Iowa  210. 

In  Minnesota,  a  sheriff's  sale  of  lands 
on  execution,  in  which  he  sells  as  one 
parcel,  for  one  gross  sum,  a  homestead 
and  other  lands  not  exempt,  is  void  as 
to  the  whole  of  the  lands  so  sold.  Mohan 
Smith,  30  Minn.  259. 

But  in  Nebraska,  in  a  late  case,  it  was 
held,  that  mortgaged  premises  consist- 
ing of  three  city  lots  upon  which  were 
situated  a  dwelling  house  and  ap- 
purtenances, some  portion  of  which  ex- 
tended to  and  upon  each  of  the  said  lots, 
were  properly  sold  in  gross,  and  the 
sale  was  upheld.  Craig  v.  Stevenson, 
15  Neb.  362. 

In  Pennsylvania ,  a  sheriff's  sale  of 
uoods  en  masse  is  not  fraudulent  perse, 
nor  void  in  all  instances.  If  the  sale  be 
thus  conducted  by  direction  of  the  par- 
ties to  the  execution,  and  no  one  desir- 
ing to  bid  requests  that  the  sale  be  con- 
ducted otherwise,  and  the  sale  be  in 
other  respects  fair  and  honest  in  fact,  it 
is  valid,  and  will  pass  a  good  title  to  the 
purchaser.  Smith  v.  Meldren,  107  Pa. 
St.  348.  See  also  Furbush  v.  Greene, 
10S  Pa.  St.  503. 

In  Tennessee,  where  land  lies  in  a 
contiguous  body,  whether  acquired  by 
the  owner  by  one  or  many  conveyances, 


tely  void.1  If  the  land  is  duly 
11  in  that  form,  it  may  then  be 

at  one  or  different  times,  it  is  one  tract, 
and  a  levy  and  sale  of  all  is  good;  but 
where  the  tracts  are  not  contiguous, 
each  must  be  sold  separately.  Stephens 
v.  Taylor,  6  Lea  (Tenn.)  307. 

1.  Freeman  on  Void  Judicial  Sales,  $ 
39;  Freeman  on  Executions,  $  296; 
Bunker  v  Rand,  19  Wis.  253;  s.  c,  88 
Am.  Dec.  684;  Smith  v.  Sc'holtz,  68  N. 
Y.  41;  Cunningham  v.  Cassidy,  17  N. 
Y.  276;  Bouldin  v.  Ewart,  63  Mo.  330; 
Rector  v.  Hartt,  8  Mo.  448;  s.  c,  41 
Am.  Dec.  650;  Foley  v.  Kane,  53  Iowa 
64;  Bell  v.  Taylor,  14  Kan.  277;  Aldrich 
v.  Wilcox,  10  R.  I.  405;  Sheehan  v. 
Stackhouse,  10  Mo.  App.  469.  Contra,. 
Mays  v.  Wherry,  58  Tenn.  133;  Lee  v. 
Mason,  10  Mich.  403;  Tyler  v.  Wilker- 
son,  27  Ind.  450;  Catlett  v.  Gilbert,  23 
Ind.  614;  Banks  v.  Bales,  16  Ind.  423. 
But  see  the  later  cases  of  Weaver  v. 
Guyer,  59  Ind.  195;  Jones  i>.  Kokomo 
Building  Asso.,  77  Ind.  340;  and  Nel- 
son v.  Bronnenburg,  81  Ind.  193,  in 
which  the  court  approves  the  majority 
rule  holding  such  a  sale  merely  voida- 
ble. 

Inverse  Order  of  Parcels. — Where  a 
judgment  is  a  lien  on  several  parcels  of 
land,  which  are  afterwards  sold  to 
various  persons  at  different  times,  it  is 
the  duty  of  the  sheriff  upon  sale  under 
an  execution  subsequently  issued  to  en- 
force such  judgment,  in  analogy  to  the 
equity  rule,  to  offer  for  sale  the  several 
parcels  in  the  inverse  order  of  their 
alienation.    Merritt  v.  Richey,  97  Ind. 
236;  Ritter  v.  Cost,  99  Ind.  80;  Stuy- 
vesant  v.  Hall,  2  Barb.  (N.  Y.)  Ch.  151, 
155;  Marshall  v.  Moore,  36  111.  321; 
Mount  v.  Potts,  23  N.  J.  Eq.  188;  Her- 
man on  Executions  352,  $  224;  Rorer 
on  Judicial  Sales,  §§  764, 766.  But  where 
the  land  is  so  offered,  the  mere  fact  that 
no  bid  can  be  obtained  for  the  parcels 
last  conveyed  will  not  affect  the  right 
to  offer  and  sell  the  parcel  first  alienated 
when  offered  in  its  turn.  Ritter  v.  Cost, 
99  Ind.  80.    If  no  such  reason  for  sell- 
ing in  the  inverse  order  exists,  the 
wishes  of  the  debtor  as  to  the  order 
should   be  observed  unless  likely  to 
prove  injurious.    King  v.  Piatt,  37  N. 
Y.  155;  Caufman  v.  Say  re,  2  B.  Mon. 
(Ky.)  202,  209.    And  see  for  exception 
to  rule  of  inverse  order,  where  judg- 
ment is  a  hen  on  entire  property, 
Barden  v.  Grady,  37  Ga.  660. 
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offered  by  adding  the  subdivisions  together  one  by  one  until  the 
whole  tract  is  offered  as  an  entirety.1 

6.  Sale  for  Cash. — As  a  rule,  in  both  execution  and  probate 
sales,  unless  in  case  of  the  latter  the  court  for  good  reasons 
orders  otherwise,  the  highest  real  bidder  for  cash  is  preferred.* 
Cash  or  money  in  hand  is  generally  an  essential  requisite.3  And 
until  payment  of  the  bid  no  title  passes  to  the  purchaser  at  an 
execution  sale,  even  though  he  may  have  obtained  a  deed  from 
the  sheriff.4 

7.  Adjournment  of  Sale. — In  most  of  the  States  officers  selling 
under  executions  are  invested  with  power  to  adjourn  the  sale 
when,  in  the  exercise  of  a  sound  and  honest  discretion,  it  seems 
best.5  It  has  even  been  held  the  duty  of  the  officer  to  adjourn 
the  sale  where  no  one  else  is  present,  except  the  plaintiff.6  But 
in  other  cases  it  has  been  held  to  be  the  duty  of  the  officer,  under 


1.  Herman  on  Executions  349.  §  222; 
Phelps  v .  Connover,  25  111.  272;  Rorer 
on  Judicial  Sales,  4  747. 

In  Indiana,  the  rents  and  profits  of 
each  parcel  should  be  offered  before 
offering  that  parcel.  Adler  v.  Sewell, 
2q  Ind.  S98;  Rev.  Stat.  Ind.  1881,  $  753. 

a.  Veazie  v.  Williams,  8  How.  (IT. 
S.)  134;  Chapman  v.  Harwood,  8 
BlackC  (Ind  )  82;  Swope  v.  Ardery,  5 
Ind.  213;  Swartzell  v.  Martin,  16  Iowa 
$19;  Rorer  on  Judicial  Sales,  76,  729; 
Irby  v.  Irby,  11  Lea  (Tenn.)  165. 

3.  Herman  on  Executions  315,  $  204; 
Swope  v.  Ardery,  5  Ind.  213.  See  also 
Richards  v.  Adamson,  43  Iowa  248; 
Foster  t.  Thomas,  21  Conn.  285;  Isler 
v.  Andrews,  66  N.  Car.  552. 

As  to  what  is  meant  by  the  term 
"cash,"  see  Cash,  vol.  3,  p.  31,  and  au- 
thorities there  cited  and  quoted. 

4.  Rorer  on  Judicial  Sales,  §  962; 
Hardesty  v.  Wilson,  2  Gill  (Md.)  481; 
s.  c,  41  Am.  Dec.  439;  Leach  v. 
Koenig,  55  Mo.  451;  Ruckle  v.  Barbour, 
48  Ind.  274. 

Nor  can  the  officer  pass  the  title 
without  actual  receipt  of  the  purchase 
money,  even  by  charging  himself  with 
the  amount  of  the  bid.  State  v.  Law- 
son,  14  Ark.  114. 

And  if  payment  is  not  made  within  a 
reasonable  time  the  bid  may  be  disre- 
garded and  a  resale  had.  Hardesty  v. 
Wilson,  2  Gill  (Md.)  481;  s.  c,  41  Am. 
Dec.  439;  Conklin  v.  Smith,  7  Ind.  107; 
t.  c  63  Am.  Dec.  416.  Payment 
6hould  be  made  "at  once."  Durnford 
v.  Degruys,  8  Martin  (La.)  220;  s.  c, 
13  Am.  Dec.  285. 

8.  Tinkone  v.  Purdy,  5  Johns.  (N. 
Y0  345;  Aldrich  v.  Wilcox,  10  R.  I. 


405;  Russell  f.  Richards,  11  Me.  371, 
Warren  v.  Leland,  9  Mass.  265;  God 
dard  v.  Sawyer,  9  Allen  (Mass.)  78; 
Jewett  v.  Guver,  38  Vt.  209;  Den  v. 
Zellers,  2  Halst.  (N.  J.)  153;  Kelly  v. 
Green,  63  Pa.  St  299*  Strong  v.  Cat 
ton,  1  Wis.  471;  Swortzell  v.  Martin, 
16  Iowa  519.  Compare  Patten  v.  Stew- 
art, 26  Ind.  395. 

The  adjournment  may  be  to  a  differ- 
ent place  as  well  as  to  a  different  time. 
Richards  v.  Holmes,  18  How.  (U.  S.) 
143;  Jewett  v .  Guyer,  38  Vt.  209. 

But  this  power  cannot  be  delegated 
by  the  officer  to  the  attorney  of  one  of 
the  parlies.  Wolf  v.  Van  Metre,  27 
Iowa  348.  See  also  2  Jones  on  Mort- 
gages, $  1633. 

Under  an  ancient  practice  in  Rhode 
Island  having  the  force  of  law,  a 
sheriff  has,  incident  to  his  power  to  sell 
under  a  levy,  power  to  adjourn  the  sale 
for  good  cause,  duly  advertising  the  ad- 
journment. Hence  when  a  sheriff's  re- 
turn showed  that  on  June  8th,  being  un- 
able to  complete  an  execution  sale,  he 
adjourned  it  to  July  27th,  on  which  day, 
the  adjournment  having  been  adver- 
tised by  him  for  one  week  next  prior 
thereto,  he  sold  and  conveyed  the  prop- 
erty levied  on.  Held,  that  his  action 
was  legal  and  the  sale  good.  Aldrich 
v.  Grimes,  14  R.  I.  219,  aMrming-Rey- 
nolds  v.  Hoxsie,  6  R.  I.  463. 

6.  McMichael  v.  McDermott,  17  Pa. 
St.  353;  s.  c,  55  Am.  Dec.  560;  Strong 
v.  Catton,  1  Wis.  471. 

It  should  be  postponed,  even  against 
the  objections  of  the  plaintiff,  if  nec- 
essary, to  prevent  a  sacrifice  of  the 
property.  McDonald  v.  Neilson,  2 
Cow.  (N.  Y.)  139;  s.  c,  14  Am.  Dec. 
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sue!)  circumstances,  to  make  a  return  that  the  property  was  not 
sold  for  want  of  bidders,  and  to  then  await  the  issuance  of  a  ven- 
ditioni exponas.1  Persons  making  judicial  sales  under  decretal 
order  of  a  court  of  chancery  also  have  power  to  adjourn  the  sale 
to  prevent  a  sacrifice  of  the  property.* 

Notice  of  the  adjourned  sale  should,  of  course,  be  given  in 
some  way,  but  the  manner  of  giving  it,  and  the  length  of  time 
for  which  it  should  be  given,  are  matters  not  yet  settled  by  the 
authorities.3 

8.  Sale  After  Return  Day. — It  is  well  settled  that  a  sheriff  who 
has  levied  on  personal  property  while  the  execution  remained  in 
force,  may  lawfully  and  properly  sell  the  same  after  the  return 
day  of  the  writ.4  But  in  the  case  of  real  property,  the  law  can- 
not be  said  to  be  well  settled  ;  the  weight  of  authority,  however, 
seems  to  support  the  validity  of  such  sales.5 


431,  2  Jones  on  Mortgages,  f)  1634. 

1.  Herman  on  Executions  323,  §  210, 
citing  Reynolds  v.  Nye,  1  Free.  (Miss.) 
Ch.  462,  U.  S.  v.  Drennen,  Hemp.  (U. 
S.)  320;  Keightley  v.  Birch,  3  Camp. 
521.  Young  x\  Smith,  23  Tex.  598; 
McDonald  v.  Neilson,  2  Cow.  (N.  Y.) 
1 39.  See  also  Reynolds  v.  Hoxsie,  6  R. 
I.  466. 

And  it  has  been  held  that  a  sale  can- 
not be  postponed  without  special  stat- 
utory authority.  Enloe  -:  Miles,  20 
Miss.  147,  Cash  v.  Toazer,  1  W.  &  S. 
(Pa.)  519. 

2.  Blossom  v.  R.  Co.,  3  Wall.  (U. 
S.)  196,  209,  Richards  r.  Holmes,  18 
How.  (U.  S.)  147,  Collier  v.  Whipple, 
13  Wend.  (N.  Y  )  229,  Kellev  v.  Israel, 
1 1  Paige  (N.  Y.)  Ch.  152,  Thornton  v. 
Boydcn,  31  111.  200;  Dexter  v.  Shepard, 
1 17  Mass.  480;  Miller  v.  Law,  10  Rich. 
(S.  Car.)  Eq.  320. 

3.  On  the  one  hand,  it  has  been  held 
that  public  proclamation  of  the  adjourn- 
ment, made  at  the  time  and  place  at 
•vhich  the  sale  was  originally  adver- 
tised to  occur,  is  sufficient.  Allen  v. 
wole,  1  Stockt.  (N.  J.)  Ch.  286;  s.  c,  59 
Am.  Dec.  416;  Coxe  v.  Halsted,  1 
Green  Ch  (N.  J.)  316;  Cornell  v. 
Ham,  4  G.  Greene  (Iowa)  455.  See 
also  Richards  v.  Holmes,  iS  liow.  (U. 
S.)  143- 

On  the  other  hand,  it  has  been  held 
that  as  full  notice  of  the  adjourned  sale 
is  necessary  as  was  required  for  sale  on 
the  day  originally  appointed.  Thorn- 
ton p.  Boyden,  31  111.  200;  Enloe  v. 
Miles,  12  Smed.  &  M.  (Miss.)  147; 
Montgomery  v.  Barrow,  19  La.  An. 
169;  Patten  v.  Stewart,  26  Ind.  395; 
Williams  v.  Barlow,  49  Ga.  530;  Griffin 


v.  Marine  Co.  of  Chicago,  52  111.  130. 
Compare  Dexter  v.  Shepard,  117  Mass. 
480,  holding  a  less  specific  notice  suf- 
ficient. 

4.  Evans  z:  Governor,  18  Ala.  659;  s. 
c,  54  Am.  Dec.  172;  Logsdon  v.  Spivey, 
54  111.  104;  Lester's  Case,  4  Humph. 
(Tenn.)  384;  Barnard  v.  Stevens,  2 
Aik.  (Vt.)  429,  s.  c,  16  Am.  Dec.  733; 
Spang  v.  Conn.  12  Pa.  St.  360,  Her- 
man on  Executions,  327,  §  212. 

This  rule  is  based  on  two  grounds: 
1st.  That  the  authority  to  levy  and  sell 
is  entire  and  unbroken,  so  that  he  who 
levies  the  execution  should  finish  it. 
Rudd  T'.  Johnson,  5  Litt.  (Ky.)  19; 
Neilson  v.  Churchill,  5  Dana  (Ky.)  333, 
Smith  v.  Spencer,  3  Ired.(N.  Car.)  256; 
Hamilton  v.  Ward,  4  Tex.  363.  2nd. 
That  the  seizure  of  personalty  vests  a 
special  property  in  the  officer  which 
remains  in  him  until  divested  by  the 
sale.  Bondurant  v.  Burfurd,  1  Ala. 
359;  Overton  v.  Perkins,  10  Yerg. 
(tenn.)  329. 

8.  Tellotson  v.  Doe,  5  Blackf.  (Ind.) 
590;  Loury  v.  Reed,  89  Ind.  442;  Rose 
v.  Ingram,  98  Ind.  276;  Pettingill  v. 
Moss,  3  Minn.  222;  s.  c,  74  Am.  Dec. 
747;  Wood  v.  Colvin,  5  Hill  (N.  Y.) 
228;  Wyant  v.  Tuthill,  17  Neb.  496; 
Freeman  on  Executions,  $  106,  citing- 
Phillips  r\  Dana,  3  Scam.  (III.)  551; 
Remington  v.  Linthicum,  14 Pet.  (U.  S.) 
84;  Wheaton  v.  Sexton.  4  Wheat.  (U.  S.) 
^03,  Wright  v.  Howell,  35  Iowa  2SS; 
Mo.  Bank  v.  Bray,  27  Mo.  194,  and 
other  cases.  See  also  the  notes  to 
Barden  v.  McKinnie,  4  Hawks  (M. 
Car.)  279;  s.  c,  15  Am.  Dec.  522,  and 
Young  t:  Smith,  32  Tex.  598,  s.  c,  76 
Am.  Dec.  87,  88.    Contra,  unless  au- 
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HL  Confirmation  and  Deed. — Execution  sales  are  not  gener- 
ally required  to  be  confirmed  ; 1  but  chancery  and  probate  sales 
are  usually  made  subject  to  the  approval  of  the  court,  and  where 
this  is  the  case,  such  approval  is  essential  to  the  consummation  of 
the  sale.*  After  the  sale  the  whole  matter  remains  in  fieri  and 
under  the  control  of  the  court  until  confirmation.8  In  confirming 
the  sale  the  court  decides  on  its  legality.*  And  this  adjudication 
supplies  all  defects  in  the  proceeding  except  in  case  of  fraud  or 
lack  of  jurisdiction.5  It  relates  back  to  the  date  of  the  sale,6  and 
cannot  be  collaterally  attacked.7 


thorized  by  venditioni  exponas,  are  the 
following:  Barden  v.  McKinnie,  4. 
Hawks  (N.  Car.)  279;  s.  c,  15  Am. 
Dec.  519;  Rogers  Lessee  v.  Cawood,  1 
Swan  (Tenn.)  147;  Johnson  v.  Cald- 
well, 38  Tex.  217;  Morgan  r.  Ramsey, 
15  Ala.  190;  Sheppard  v.  Rhea,  49 
Ala.  125;  Williamson  v.  Williamson, 
52  Miss.  725;  Herman  on  Executions, 
327,  §  212.  In  some  of  the  States  sales 
after  return  day  are  void  because  a 
violation  of  the  statute.  See  Lehr  v. 
Doe,  3  Smed.  &  M.  rMiss.)  468:  Dale 
v.  Medcalf,  9  Pa.  St.  108. 

1.  This  is  the  general  rule,  but  in 
Ohio  and  one  or  two  other  States  con- 
firmation seems  to  have  been  required 
by  statute  even  in  case  of  execution 
sales.  Curtis  v.  Norton,  1  Ohio  278; 
Rorer  on  Judicial  Sales,     597,  944. 

2.  Freeman  on  Void  Judicial  Sales, 
H  +2,  43;  Wagner  v.  Cohen,  6  Gill 
(Md.)  97;  s.  c,  46  Am.  Dec.  660; 
Rorer  on  Judicial  Sales,  4  106. 

Confirmation  is  necessary  to'pass  the 
title  to  the  purchaser,  although  the  sale 
may  be  perfectly  fair  and  for  full  value. 
Rea  v.  McEacheron,  13  Wend.  (N.  Y.) 
4^s:  s.  c,  28  Am.  Dec.  471.  See  also 
Sheldon  v.  Wright,  7  Barb.  (N.  Y.) 
52;  s.  c,  5  N.  Y.  497;  Young  v.  Keogh, 
11  III.  644;  Debts  of  Decedents,  5 
Am.  &  Eng.  Encyc.  of  Law  298,  and 
authorities  there  cited. 

In  Missouri  and  Illinois,  in  some 
cases,  probate  sales  need  not  be  con- 
firmed. Robert  v.  Casey,  25  Mo.  584; 
State  v.  Towl,  48  Mo.  148;  Hobson  v. 
Ewan.  62  111.  146. 

Confirmation  is  necessary  to  com- 
plete a  foreclosure  sale.  2  Jones  on 
Mortg.,  §  1637.  See  also  Fore- 
closure of  Mortgages,  vol.  8,  p.  257. 

3.  Herman  on  Executions,  432,  4 
261;  Brown's  Appeal,  68  Pa.  St.  53; 
Mitchell  v.  Harris,  43  Miss.  314.  See 
also  Taylor  v.  Cooper,  10  Leigh  (Va.) 
317;  s.  c.,  34  Am.  Dec.  737,  where  it  is 
held  that  the  sale  is  not  conclusive  un- 


til confirmed,  and  that  if  the  property 
increases  in  value  the  court  will  order 
a  resale,  or  allow  the  purchaser  a  re- 
duction if  it  decreases  in  value.  Even 
the  highest  bidder  acquires  no  absolute 
right  independent  of  the  control  of  the 
court.  Busey  v.  Hardin,  2  B.  Mon. 
(Ky.)  407;  Hay's  Appeal,  51  Pa.  St. 
59.  And  the  matter  of  confirmation 
rests,  largely  at  least,  in  the  sound  dis- 
cretion of  the  court.  Henderson  v. 
Herrod,  23  Miss.  434;  Sowards  v. 
Pritchett,  37  111.  517;  2  Jones  on  Mort- 
gages, §  1638;  Wells  v.  Rice,  34  Ark. 
346. 

4.  Herman  on  Executions,  433,  $ 
261;  Terrill  v.  Auchauer,  14  Ohio  St. 
80;  Brown  v.  Gilmor,  8  Md.  322;  Jemi- 
son  v.  Gaston,  21  Tex.  266;  Voorhees  v. 
U.  S.  Bank,  10  Pet.  (U.  S.)  449,  469; 
Jackson  v.  Bartlett,  8  Johns.  (N.  Y.) 
361. 

But  it  is  held  in  Kansas  that  the  con- 
firmation operates  merely  as  an  adjudi- 
cation of  the  regularity  of  the  proceed- 
ings. Challiss  v.  Wise,  2  Kan.  193; 
Koehler  v.  Ball,  2  Kan.  160;  s.  c,  83 
Am.  Dec.  451. 

It  may  cure  all  irregularities  in  the 
proceedings,  but  it  can  add  nothing  to 
the  authority  of  the  officer  to  make  the 
sale.  Wills  v.  Chandler,  2  Fed.  Rep. 
273;  Townsend  v.  Tallant,  33  Cal.  54; 
s.  c,  91  Am.  Dec.  617. 

5.  Herman  on  Executions,  434,  $ 
261;  Harrison  v.  Harrison,  1  Md.  Ch. 
331;  Koehler  v.  Ball,  2  Kan.  161; 
Williamson  v.  Berry.  8  How.  (U.  S.) 
495.  See  also  O'Brien  v.  Garlin,  20 
Neb.  347;  McCully  v.  Chapman,  58 
Ala.  325;  Wilkerson  v.  Allen,  67  Mo. 
502;  Berlin  v.  Melborn,  75  Va.  639. 

6.  Taylor  v.  Cooper,  10  Leigh  (Va.) 
317;  s.  c ,  34  Am.  Dec.  737;  Hunter  v. 
Hatton,4  Gill  (Md.)  115;  s.  c,  45  Am. 
Dec.  117;  Rorer  on  Judicial  Sales,  §4 
106,  109;  Debts  of  Decedents,  vol. 
5,  p.  299. 

7.  Hotchktss  v.  Cutting,  14  Minn. 
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It  is  not  always  necessary,  however,  that  there  should  be  an 
express  confirmation  by  the  court,  as  the  parties  may  by  their 
own  acts  confirm  the  sale.1 

In  many  of  the  States  a  period  is  allowed  by  statute  during 
which  the  execution  debtor  and  other  interested  parties  may  re- 
deem from  an  execution  sale,  and  where  this  is  so,  it  is  customary 
for  the  officer  to  give  the  purchaser  a  certificate  of  sale  "  contain- 
ing a  particular  description  of  the  property  sold,  the  price  bid  for 
each  distinct  lot  or  parcel,  the  sum  paid,  and  the  time  when  the 
purchaser  shall  be  entitled  to  a  deed."  2  And  this  certificate  is 
competent  evidence  of  the  facts  therein  stated  in  regard  to  the 
sale.*  No  valid  deed  can  be  made  until  after  the  expiration  of 
the  time  allowed  for  redemption,*  or, 


37;  Cockey  v.  Cole,  28  Md.  276;  Wil- 
is v.  Nicholson,  24  La.  548;  McRae  v. 
Danner,  8  Oreg.  63;  Phillips  v.  Dawley, 
1  Neb.  320;  Wilcox  v.  Raben  (Neb.), 
38  N.  W.  Rep.  844. 

The  purchaser  must  object  to  irregu- 
larities in  the  6ale  or  defects  in  the  title 
before  confirmation;  otherwise  he  can 
obtain  no  relief  in  the  absence  of  fraud, 
accident  or  mistake.  Thomas  v  Dav- 
idson, 76  Va.  338,  344;  Worthington  v. 
McRoberts,  9  Ala.  297;  Headrick  v. 
Yount,  22  Kan.  243;  Farmers'  Bank  v. 
Peter,  13  Bush  (Ky.)  591;  and  see  note 
to  Burns  v.  Hamilton)  33  Ala.  210;  s.  c, 
70  Am.  Dec.  579;  Debts  of  Decedents, 
vol.  5,  p.  304.  And  see  same  note  for 
contrary  rule  as  to  equity  sales.  For 
cases  in  which  relief  was  granted  for 
fraud  and  mistake  see  Long  v.  Weller, 
29Gratt.  (Va.)  347;  Hicksonv.  Rucker, 
77  Va.  135,  and  note  last  referred  to. 
1.  Toofey  v.  Gridley,  3  Smed.  &  M. 


(Miss.)  493;  s.  c,  41  Am.  Dec.  628; 
Redus  v.  Haydcn,  43  Miss.  614;  Har- 
teaux  v.  Eastman,  6  Wis.  410;  Moore 


v.  Greene,  19  How.  (U.  S.)  69;  Smith 
v.  Wert,  64  Ala.  34. 

Where  a  guardian  sold  his  ward's 
lands  the  acceptance  of  the  proceeds, 
by  the  ward,  with  knowledge,  was  held 
a  ratification  of  the  sale.  Scott  v. 
Freeland,  15  Miss.  409,  420;  Ferguson 
v.  Bell,  17  Mo.  347.  So  in  a  similar 
manner  heirs  have  been  held  to  have 
ratified  administrator's  sales.  Lee  v. 
Gardiner,  26  Miss.  521;  Maple  v. 
Kussart,  53  Pa.  St.  348;  Jennings  v. 
Kee,  5  Ind.  257. 

And  confirmation  has  even  been  in- 
ferred from  other  proceedings  of  the 
court,  although  no  express  order  of 
confirmation  could  be  found.  Grayson 
v .  Weddle,  63  Mo.  523;  Robertson  v. 
Johnson,  57  Tex.  62. 
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2.  Herman  on  Executions  435,  4  262. 
For  construction  of  the  Indiana  statute 
and  requisites  of  the  certificate  there- 
under, see  Jessup  v.  Carey,  61  Ind.  584; 
Splahn  v.  Gillespie,  48  Ind.  397. 

S.  Bidwell  v.  Coleman,  it  Minn.  78. 
The  neglect  of  the  officer  to  give  the 
purchaser  a  certificate  will  not  invali- 
date the  sale.  Barnes  v.  Kerlinger,  7 
Minn.  82;  Rucker  v.  Steelman,  73  Ind. 
396.  And  it  has  been  held  that  one  re- 
ceiving such  a  certificate  may  die  seised, 
although  he  has  taken  out  no  deed. 
Engli6hbe  v.  Helmuth,  3  N.  Y.  294. 
Compare  Hassleman  v.  Lowe,  70  Ind. 
414.  As  a  general  rule,  no  legal  title  is 
acquired  until  after  the  period  allowed 
for  redemption.  Rockwell  v.  Servant, 
63  111.  424;  2  Jones  on  Mortgages,  §  1661. 

4.  Bernal  v.  Gleim,  33  Cal.  668;  Per- 
ham  ~:  Kuper,  61  Cal.  331;  Gorham  v. 
Wing,  10  Mich.  486.  But  the  execution, 
of  such  a  deed  will  not  invalidate  the 
sale.  Rucker  v.  Steelman,  73  Ind. 
39°- 

"  Where  real  estate  is  sold  upon  ex- 
ecution subject  to  redemption,  the 
equitable  title,  after  the  expiration  of 
the  year  for  redemption,  but  before  the 
sheriff's  deed  is  made,  is  in  the  person 
entitled  to  the  deed,  while  the  legal  title 
remains  in  the  execution  debtor,  or  his 
grantees;  and  in  such  case,  where  the 
title  is  in  dispute  between  the  legal  and 
equitable  owners  thereof,  it  would  be 
error  to  render  a  decree  quieting  the 
title  in  the  legal  owner.  And  such  de- 
cree was  equally  erroneous  in  this  case, 
where  a  deed  had  been  made  pursuant 
to  the  sale,  but  the  same  was  premature, 
because  made  before  the  time  for  re- 
demption had  expired.  Such  deed,  if  it 
conveyed  no  title  to  the  grantee,  di- 
vested him  of  none."  Conner  v.  Long, 
63  Iowa  295. 
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where  confirmation  is  required,  until  after  the  sale  is  confirmed.1 
The  deed  must  contain  a  sufficient  description  of  the  property 
sold,*  and  if  the  description  is  so  defective  that  the  identity  of 
the  property  is  wholly  uncertain,  the  grant  will  be  void.8  In  case 
of  a  sale  by  the  sheriff  under  an  execution,  the  deed  must  be 
executed  either  by  the  sheriff  or  his  general  deputy,4  and  if  exe- 
cuted by  the  deputy  it  must  be  in  the  name  of  the  sheriff.5  In 
many  of  the  States  the  statutes  prescribe  a  form  for  sheriff's 
deeds,  but  such  statutes  are  generally  held  to  be  directory  mere- 
ly,6 and  immaterial  mistakes  or  defects  in  form  are  not  usually 
fatal  where  the  deed  is  sufficient  in  substance.'  In  every  case, 
however,  the  deed  should  contain  "  apt  words  of  conveyance," 
showing  the  act  to  be  done  by  the  officer  in  his  official  capacity,8 
or,  in  case  of  an  administrator's  or  guardian's  sale,  sufficient  to 
convey  the  estate  of  the  decedent  or  ward  as  contradistinguished 
from  the  private  estate  of  the  person  acting  as  administrator  or 
guardian.9 

The  doctrine  of  relation  applies  to  sheriff's  deeds  for  property 


1.  McBain  v.  McBain,  15  Ohio  St. 
337- 

1  Lewis  v.  Owen,  64  Ind.  446.  See 
also  Allday  v.  Whitaker,  66  Tex.  669. 

S.  Herman  on  Executions  475,  §  294. 
For  illustrative  cases,  see  Head  v  James, 
13  Wis.  641;  Parker  v.  Swan,  1  Humph. 
(Tenn.)  80;  Edmundson  v.  Hooks,  11 
Ired.  (N.  Car.)  363;  McGarrv  v.  Dunn, 
1  La.  An.  338;  Deloach  v.  State  Bank, 
27  Ala.  437;  Childs  v.  Ballou,  5  R.  I. 
537;  Clemens  v.  Rannells,  34  Mo.  579; 
Hughes  v.  Streeter,  24  111.  647;  s.  c,  76 
Am.  Dec.  777;  Winkler  v.  Higgins,  9 
Ohio  St.  599;  Richardson  v.  State,  5 
Blackf.  (Ind.)  51;  Wright  v.  Pond.  10 
Conn.  255;  Boardman  v.  Reed,  6  Pet. 
(U.  S.)  328. 

4.  Rorer  on  Judicial  Sales,  §§  942, 
943;  Jackson  v.  Bush,  10  Johns.  (N.  Y.) 
223;  Carr  v.  Hunt,  14  la.  206;  Young 
f.  Smith.  10  B.  Mon.  (Ky.)  293;  Kellar 
v.  Blanchard,  21  La.  An.  38;  Evans  v. 
Wilder.  7  Mo.  359. 

So  in  the  case  of  an  administrator  or 
guardian,  he  must  make  his  deed  in 
person  and  not  by  agent.  Freeman  on 
Void  Judicial  Sales,  §  46.  And  see 
Gridley  v:  Phillips.  5  Kans.  349. 

5.  Robinson  v.  Hall,  33  Kans.  139; 
Samuels  i>.  Shelton,  48  Mo.  444;  Lewes 
v. Thompson,  3  Cal.  266;  Anderson  v. 
Brown.  9  Ohio  iei;  Parker  v.  Rett,  1 
Salk.96 

In  a  recent  case  in  Texas  a  sheriff's 
deed  was  executed  by  one  acting  as 
deputy  sheriff.  Held,  that  such  deputy 
was  the  proper  person  to  acknowledge 


its  execution,  and  a  certificate  of  ac- 
knowledgment by  the  district  clerk 
that  "personally  appeared  J  M  H, 
sheriff  of  Tarrant  county,  by  W  T  S, 
deputy,  to  me  well  known,  and  acknowl- 
edged" that  he  executed  the  foregoing 
deed  for  the  purposes  and  consideration 
and  in  the  capacity  therein  set  forth 
and  expressed,"  being  formal  in  all  other 
respects,  was  sufficient.  Terrell  v.  Mar 
tin,  64  Tex.  121. 

6.  Freeman  on  Executions,  §  329; 
Perkins'  Lessee  f.  Dibble.  10  Ohio  433; 
s.  c,  36  Am.  Dec.  97;  Bettison  v.  Budd, 

17  Ark.  546,  558;  Ogden  v.  Walters,  12 
Kans.  290;  Holman  v.  Gill,  107  111.  467. 
Compare  Smith  v.  Hileman,  1  Scam. 
(111.)  323  (a  technical  judicial  sale); 
Dufour  v.  Camfrac,  11  Mart.  (La.)  607; 
s.  c,  13  Am.  Dec.  360;  Tanner  *>.  Stine, 

18  Mo.  580;  s.  c,  59  Am.  Dec.  320. 

7.  Freeman  on  Executions,  $  329; 
Brooks  v.  Rooney,  11  Ga.  423;  s.  c,  56 
Am.  Dec.  430;  Haskins  v.  Wallet.  63 
Tex.  213;  Keith  v.  Keith,  104  111.  401. 
So  as  to  chancery  and  probate  sales. 
Freeman  on  Void  Judicial  Sales,  §  47, 
unless  the  omission  is  of  some  matter 
essential  to  support  the  sale  and  neces- 
sary to  show  the  authority  to  sell  and 
make  the  deed.  See  Tanner  v.  Stine, 
18  Mo.  580;  Buchanan  v.  Tracy,  45  Mo. 
437;  Strain  v.  Murphy,  49  Mo.  337. 

8.  Rorer  on  Judicial  Safes,  $946.  See 
also  Johnson  v.  Bantock,  38  111.  111. 

9.  Freeman  on  Void  Judicial  Sajes, 
$  47;  Jones  v.  Taylor,  7  Tex.  242;  Bobb 
v.  Barnum,  59  Mo.  394. 
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sold  under  execution,  and  where  necessary  to  support  the  title  of 
the  purchaser  and  accomplish  justice,  the  deed  will  take  effect  by 
relation  from  the  day  of  sale,  or,  in  some  cases,  even  from  the 
time  the  lien  of  the  judgment  commenced.1 

IT.  Fttschasebs — 1.  Who  May  Purchase. — All  persons,  such  as 
trustees,  sheriffs,  administrators  and  guardians,  vested  with  au- 
thority to  sell  the  property  of  others,  are  forbidden  from  becom- 
ing  purchasers  thereof  at  their  own  sales.*  And  ia  Arkansas, 
the  attorney  who  obtains  an  order  of  sale  and  the  judge  who 
grants  it  are  also  held  incompetent  to  become  purchasers  at  such 
sale.8  With  these  exceptions,  almost  anyone  may  become  a 
purchaser,  including  either  party  to  the  action.4  A  purchase  by 
the  person  making  the  sale  for  himself,  either  directly  or  in- 
directly, is,  in  some  of  the  States,  held  absolutely  void ; 6  but  in 


1.  Freeman  on  Executions,  §  333; 
Rorer  on  Judicial  Sales,  $  366.  And  see 
especially  the  notes  to  Jackson  v.  Ram- 
say, 3  Cow.  (N.  Y.)  75;  s.  c,  15  Am. 
Dec.  246,  248;  Ferguson  v.  Miles,  3 
Gilm.  (111.)  358;  s.  c,  44  Am.  Dec.  707, 
and  Chalfin  v.  Malone,  9  B.  Mon.  (Ky.) 
496;  s.  c,  50  Am.  Dec.  525;  Hibberd  v. 
Smith,  67  Cal.  547;  s.  c,  56  Am.  Rep. 
726;  Clement  v.  Garland,  53  Me.  427; 
Smith  v.  Allen,  1  Blackf."  (Ind.)  22; 
Leach  v.  Koenig,  55  Mo.  451;  Wilhelm 
v.  Humphries,  97  Ind.  520. 

3.  Freeman  on  Void  Judicial  Sales, 
$  33;  Freeman  on  Executions,  $  292; 
Herman  on  Executions,  321,  §209.  The 
general  rule  is  well  stated  in  Michond 
v.  Girod,  4  How.  (U.  S.)  503,  555.  See 
also  Hoffman  Steam  Coal  Co.  v.  Cum- 
berland etc.  Co.,  16  Md.  456;  s.  c,  77 
Am.  Dec.  311  and  note  323;  Allen  v. 
Gilette  (U.  S.),  27  Cent.  L.  J.,  212  and 
note. 

3.  West  v.  Waddill,  33  Ark.  575; 
Livingston  v.  Cochran,  33  Ark.  204. 
Compare  Grayson  v.  Weddle,  63  Mo. 
523;  Le  Conte  v.  Irwin,  19  S.  Car.  554. 
Compare  Cooper  v.  Galbraith,  3  Wash. 
(U.  S.)  546;  but  this  was  a  case  of  ex- 
ecution. 

In  Missouri,  although  a  sheriff's 
clerk,  not  holding  an  appointment  as 
deputy,  is  not  forbidden  by  statute  to 
buy  at  a  sale  by  the  sheriff,  yet  equity 
will  narrowly  watch  the  actions  of  a 
person  possessing  such  opportunities 
for  questionable  practices,  and  if  he 
does  buy,  will  view  the  transaction  as 
against  the  policy  of  the  law  and  preg- 
nant with  suspicion  of  fraud,  and  if 
there  be  indications  of  unfairness  or  in- 
adequacy of  price  or  the  like,  will  hold 
that  the  purchase  is  not  bona  fide.  Mas- 
sey  v.  Young,  73  Mo.  260. 


A  tenant  in  possession  cannot  pur- 
chase the  land  and  thus  acquire  title 
adverse  to  that  of  his  absent  landlord, 
at  a  judicial  sale.  Lausman  v.  Drahos, 
10  Neb.  172;  s.  c,  35  Am.  Rep.  468. 
See  also  Davis  v.  Davis,  83  N.  Car.  71 
Compare  Weischelbaum  v.  Curlett,  20 
Kans.  709;  s.  c,  27  Am.  Rep.  204. 

4.  Herman  on  Executions,  321,  §  20S; 
Nichols  v.  Ketchun,  19 Johns.  (N.Y.)  84; 
Robinson  v.  Clark,  7  Jones  L.  (N,  Car.) 
562;  s.  c,  78  Am.  Dec.  265;  Robinson 
v.  Parker,  3  Smed.&  M.  (Miss.)  114;  s. 
c,  41  Am.  Dec.  614. 

One  who  acts  simply  as  crier  for  the 
officer  under  the  latter's  direction  and 
in  his  presence,  is  entitled  to  bid. 
Swires  v.  Brotherline,  41  Pa.  St.  135; 
s.  c,  80  Am.  Dec.  601. 

The  purchase  by  the  plaintiff's  at- 
torney for  himself  of  property  at  an 
execution  sale  "  is  in  the  twilight  be- 
tween legal  fraud  and  fairness."  How- 
ell v.  McCreary,  7  Dana  (Ky.)  388, 
Jones  v.  Martin,  26  Tex.  57;  s.c,  So 
Am.  Dec.  641. 

A  deputy  sheriff  is  not  prohibited 
from  purchasing  at  a  sale  by  his  co- 
deputy,  but  any  indication  of  unfair- 
ness or  inequality  will  vitiate  the  sale 
in  such  a  case.  Norland  v.  Kimberlin, 
6  B.  Mon.  (Ky.)  608;  s.  c,  44  Am.  Dec. 
785.  See  also  Jackson  v.  Collins,  3 
Cow.  (N.  Y.)  89;  Massey  v.  Young. 
73  Mo.  260. 

6.  Woodbury  v.  Parker,  19  Vt.  353; 
6.  c ,  47  Am.  Dec.  695;  Chandler  r. 
Moulton,  33  Vt.  247;  Dwight  v.  Black - 
mar,  2  Mich.  330;  s.  c,  57  Am.  Dec. 
130;  Davone  v.  Fanning,  2  Johns.  (N. 
Y.)  Ch.  268;  Terwilliger  v.  Broun,  44 
N.  Y.  237;  Harrison  r.  Mcilenry.  9 
Ga.  164;  s.  c  ,  52  Am.  Dec.  435;  Ham- 
blin  v.  Warnecke,  31  Tex.  94;  Scott's 
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others  it  is  held  merely  voidable.1 

2.  Bona  Fide  Purchasers. — One  who  purchases  without  notice,  for 
a  valuable  consideration,  and  with  an  honest  intention,  is  to  be 
deemed  a  bona  fide  purchaser.*    But  one  who  has  either  actual 


Exr.  r.  Gorton's  Exr.,  14  La.  115;  s.  c, 
33  Am.  Dec.  57S.  See  also  Down- 
ing #.  Lyl'ord,  57  Vt.  507. 

It  has  been  held  otherwise,  however, 
where  all  parties  interested  consent  to 
such  sale  at  the  time.  Mills  v.  Good- 
sell,  5  Conn.  475,  s.  o,  13  Am.  Dec  90; 
Farnum  v.  Perry,  43  Vt.  473. 

1.  Musselman  v.  Eshleman,  10  Pa. 
St  394,  s.  c,  ;t  Am.  Dec.  493,  Boyd  v. 
Blankman,  2o,Cal.  19,  8.  c.,87  Am.  Dec. 
146,  Munn  v,  Burges,  jo  III.  604.  Mur- 
phy v.  Teter,  $6  Ind.  545;  Hawkin  v. 
Ragan.  20  Ind  193,  Smith  v.  Drake, 
8  C.  E.  Greene  (23  N\  J.)  302,  Borders 
r.  Murphy  (III.),  18  N.  E.  Rep.  739, 
Bland  v.  Muncaster,  24  Miss.  62;  s.  c, 
S7  Am.  Dec.  62 ;  Temples  v.  Cain,  60 
Miss.  478,  Litchfield  v.  Cudworth,  15 
Pick.  (Mass.)  31,  Remick  v.  Butter- 
field,  31  N.  H.  70;  s.  c,  64  Am.  Dec. 
316,  Froneberger  v.  Lewis,  70  N.  Car. 
456.  See  also  Freeman  on  Void  Judicial 
Sales,  §  33  In  Georgia  purchase  by  a 
trustee  is  held  voidable  only  while 
purchase  by  a  sheriff  is  held  void.  Har- 
rison v.  McHenry,  9  Ga.  164;  s.  c,  52 
Am.  Dec.  435. 

2.  See  Merritt  v.  Northern  R.  Co., 
12  Barb.  (N.  Y.)  605,  Ayres  v.  Duprey, 
27  Tex.  593.  Miller  v.  Finley,  26  Mich. 
249;  Wonnley  v.  Wormley,  8  Wheat. 
(L.  S.)  421;  Dugan  v.  Vattier,  3 
Blackf.  (Ind.)  245,  Rutherford  v.  Green, 
5  Ired.  Eq.  (N.  Car.)  122,  Lawless  v. 
Kinney,  1  H.  &  B.  400;  Story  v.  Lord 
Windsor,  2  Atk.  630;  2  Am.  &  Eng. 
Encyc.  of  Law  446,  and  authorities 
there  cited. 

An  execution  creditor  who  bids  off 
property  at  a  sale  upon  his  own  execu- 
tion, and  applies  the  bid  to  the  pay- 
ment of  his  own  judgment,  is  not  a  bona 
fide  or  innocent  purchaser.  Carnahan 
v.  Yerkes,  87  Ind.  62;  Swayzer>.  Burke, 
12  Pet.  (U.  S.)  u;  Sill  v.  Swackhamer, 
103  Pa.  St.  7;  Orme  v.  Roberts,  33  Tex. 
768;  Baze  v.  Arper,  6  Minn.  226;  Ste- 
phens v.  Dennison,  1  Oreg.  19;  Win- 
ston v.  Otley,  25  Miss.  451;  Herman  on 
Executions,  $  328;  Freeman  on  Execu- 
tions, §  300.  But  in  a  late  case  in  Indi- 
ana, it  was  held  that  an  execution 
plaintiff  who  purchasesat  the  sale  made 
on  his  own  judgment  is  a  bona  fide  pur- 
chaser in  such  a  sense  as  to  be  protected 


against  prior  equities.  Elliott,  J., 
dissenting.  Vititot'.  Hamilton,  86  Ind. 
137.  And  see  authorities  cited  in  the 
opinion  in  the  case  of  Rooker  v.  Rooker, 
75  Ind  571,  576.  Also  Rorer  on  Judi- 
cial Sales,  337.  4  866. 

The  order  of  sale  on  foreclosure  of  a 
mortgage  is  the  sheriff's  authority  to 
sell,  and  if  he  sell  to  the  plaintiff  for  the 
whole  debt  (the  order  being  to  make 
only  a  part)  more  of  the  mortgaged 
property  than  is  directed  by  the  order, 
the  latter  is  not  a  bona  fide  purchaser 
without  notice  of  the  irregularity,  but  of 
such  sale  the  defendant  may  be  relieved, 
and  on  his  prayer  the  court  may  con- 
firm title  in  the  p'aintiff  to  so  much  of 
the  property  as  was  directed  to  be  sold, 
and  adjudge  the  rest  to  the  defendant. 
Bole  v.  Newberger,  81  Ind.  274. 

Under  section  3 199,  of  the  Iowa  code, 
which  provides  that  "  property  acquired 
by  a  purchaser,  in  good  faith,  under  a 
judgment  subsequently  reversed,  shall 
not  be  affected  by  such  reversal,"  held. 
that  a  purchaser  who  does  not  pay  the 
full  amount  of  his  bid,  but  only  the 
costs  in  the  case,  is  not  a  purchaser  in 
good  faith,  nor  is  the  grantee  of  such 
purchaser,  who  pays  to  his  grantor  only 
the  money  paid  by  such  grantor,  in  any 
better  position  than  such  grantor,  nor 
can  one  who  acted  as  the  attorney  of 
the  judgment  plaintiff,  both  in  the  court 
below  and  in  the  supreme  court,  and 
who  is  chargeable  with  actual  knowl  • 
edge  of  the  appeal,  acquire  from  such 
grantee  of  the  original  purchaser  any 
better  title  to  the  land  than  such 
grantee  himself  had.  6'Bricn  v.  Har- 
rison, 59  Iowa  686.  See  also  Munson 
v.  Plummer,  58  Iowa  736. 

Where  the  holder  in  possession  under 
a  tax  deed,  proclaimed  at  a  sale  of  the 
premises  upon  an  execution  against  the 
owner,  that  he  had  a  deed  from  such 
owner  for  the  same,  and  thereby  pre- 
vented competition,  and  the  purchaser 
knowing  these  facts  purchased  the 
property  for  very  much  less  than  its 
actual  value,  and  then  commenced  an 
action  to  restrain  the  payment  of  the 
money,  held,  that  he  was  not  a  bona 
fide  purchaser  and  that  the  owner  was 
entitled  to  have  the  sale  set  aside. 
Taylor  v.  Courtnay,  15  Neb.  190. 
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or  constructive  notice  1  of  prior  claims  or  equities  cannot  be  said 
to  be  a  bona  fide  purchaser  as  to  such  matters,  but  takes  subject 
thereto  in  many  cases  where,  if  he  had  been  a  bona  fide  pur- 
chaser without  notice,  he  would  have  taken  the  title  or  estate  free 
from  such  claims  and  equities.* 


1.  What  Is  Notice. —•' That  which 
'shall  be  sufficient  to  put  a  party  upon 
enquiry  is  notice."  Campbell  v.  Indi- 
anapolis etc.  R.  Co.,  1 10  Ind.  490.  See 
also  Singer  v.  Scheible,  109  Ind.  575; 
Phillips  v.  South  Park  Commrs.,  119 
III.  626,  Smith's  Exrs.  v.  Promt's 
Admr.,  82  Va.  832;  Lamoreaux  v. 
Huntley,  68  Wis.  24;  Williamson  v. 
Brown,  15  N.  Y.354. 

"A  purchaser  of  land  is  chargeable 
with  notice  by  implication  of  every 
fact  affecting  the  title  which  would  be 
discovered  by  an  examination  of  the 
deeds  or  other  muniments  of  title,  .  .  . 
and  where  he  has  knowledge  of  any 
facts  sufficient  to  put  a  reasonably  pru- 
dent man  upon  enquiry,  which,  if  prose- 
cuted with  ordinary  diligence,  would 
lead  to  actual  notice  of  some  rights  or 
title  in  conflict  with  that  he  is  about  to 
purchase,  the  law  will  presume  he 
made  the  enquiry,  and  w:ill  charge  him 
with  the  notice  he  would  have  received 
if  he  had  made  it."  Cambridge  etc. 
Bank  v.  Delano,  48  N.  Y.  326. 

Where  lands  of  a  defendant  in  execu- 
tion were  sold  under  the  execution  by 
the  sheriff,  and,  at  the  time  of  the 
sale,  the  lands  were  not  in  the  posses- 
sion of  the  defendant,  but  in  the  pos- 
session of  tenants  of  his  vendee  under 
a  prior  unrecorded  deed,  the  want  of 
possession  in  him  was  a  fact  which 
ought  to  have  put  the  purchaser  on  en- 
quiry, and  if  he  did  not  make  enquiry, 
his  negligence  cannot  entitle  him  to 
claim  protection  against  the  unrecorded 
deed,  of  which  the  enquiry  would  have 
given  information.  Tutwiler  v.  Mont- 
gomery, 73  Ala.  263. 

Where  property  is  conveyed  by  A  to 
B  by  deeds  absolute  on  their  face,  but 
a  trust  is  reserved  by  parol  in  favor  of 
C, — a  judgment  creditor  of  B,  who 
afterwards  buys  the  property  at  sheriff's 
sale  under  his  judgment,  will  be  bound 
by  express  notice  of  C's  equitable  title, 
given  at  any  time  before  the  sheriff's 
sale.  Under  the  circumstances  of  this 
case  it  was  held,  that  the  possession  of 
cestui  qtte  trust,  a  married  woman, 
with  her  husband  was  constructive 
notice  to  the  judgment  creditor  of  her 
title.  Sill  v.  Swackhammer,  103  Pa. 
St.  7. 


A  court  of  equity  will  not  correct  a 
mistake  in  the  description  of  land  in 
a  deed  against  one  who  having  actual 
notice  at  the  time  of  his  purchase 
bought  the  land  at  execution  sale 
founded  on  a  judgment  rendered  in 
favor  of  a  party  who  had  no  notice  of  the 
mistake  at  the  time  he  recovered  judg- 
ment. Simmons  v.  North,  3  S.  &  M. 
67,  criticised.  Nugent  v.  Priebatsch, 
61  Miss.  402. 

The  purchaser  at  a  sheriff's  sale  of 
real  estate  is  required  to  show  a  valid 
judgment  and  execution,  and  is  charge- 
able with  notice  of  the  character  and 
contents  of  the  judgment  and  execution 
under  which  he  claims,  and  of  the  dis- 
crepancies between  them,  if  any  exist. 
Statsenburg  v.  Statsenburg,  75  Ind. 
S3»- 

The  law  generally  presumes  as 
against  the  execution  creditor  and  his 
attorney,  that  they  have  notice  of  any 
irregularities  or  defects  in  the  proceed- 
ings, where  either  of  them  purchases  at 
the  sale.  Herman  on  Executions  488, 
§  328;  Swayze  v.  Burke,  12  Pet.  (U.S.) 
11;  Caldwell  v.  Walters.  18  Pa.  St.  79; 
s.  c,  55  Am.  Dec.  S92-  Compare  Byers 
v.  Fowler.  12  Ark.  218;  s.  c,  54  Am. 
Dee.  271. 

2.  Herman  on  Executions,  33&* 
338.  See,  for  example,  Halley  v.  Old- 
ham, 5  B.  Mon.  (Ky.)  233;  s.  c,  41  Am. 
Dec.  262;  State  v.  Prime,  54  Ind.  450; 
Freeman  on  Executions,  v°  336;  Carrlen 
v.  Lane,  48  Ark.  216;  s.  c,  3  Am.  or. 
Rep.  228,  Kessey  v.  McHenry,  54  Iowa 
187;  Davis  v.  Ownsby,  14  Mo.  170;  s. 
c,  55  Am.  Dec.  10s,  Scott  v.  Bentel,  23 
Gratt.  (Va.)  1,  Morrison,  v.  Funk,  23 
Pa.  St.  421.  Com  fare  Leger  v.  Doyle, 
11  Rich.  (S.  Car.)  109;  Frost  v. 
Yonkers  etc.  Bank,  70  N.  Y.  553; 
Clute  v .  Emmerich,  99  N.  Y.  342. 

When  the  debtor  has  a  beneficial 
interest  in  the  property,  and  conveys  it 
by  absolute  deed  or  mortgage,  or  makes 
a  declaration  of  trust  in  the  land,  and 
the  instrument  is  not  acknowledged, 
or  proved  and  recorded,  it  is  void  as  to 
judgment  creditors  without  notice,  and 
a  purchaser  under  such  judgment  will 
be  protected.  Nugent  v.  Priehatsch,  61 
Miss.  402. 
Notice  to  a  purchaser  at  a  sheriffs! 
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3.  Title  Acquired. — Caveat  emptor  is  the  rule  at  execution  sales,1 
although  it  has  not  always  been  strictly  enforced.*  It  is  also  ap- 
plicable, at  least  in  a  modified  degree,  to  technical  judicial  sales.3 
As  a  general  rule,  the  purchaser  acquires  just  such  title  or  inter- 
est as  the  execution  debtor  had.4    But  there  are  cases  in  which 


tale  under  execution  of  the  existence  of 
a  deed  of  trust  given  by  the  execution 
debtor  for  the  purchase  money  after  the 
date  of  the  judgment  upon  which  the 
execution  issued,  will  not,  in  a  court  of 
law,  affect  the  rights  of  the  purchaser, 
as  the  records  would  show  such  deed  of 
trust  and  also  that  it  was  subsequent  to 
the  date  of  the  judgment,  nor  would  it 
avail  in  equity,  as  the  taking  of  the  trust 
deed  is  a  waiver  of  the  vendor's  lien. 
Ryhiner  v.  Frank,  105  111.  326. 

A  bona  fide,  purchaser  of  property  at 
a  sheriff's  sale  is  protected  by  the  pre- 
sumption that  the  judgment  of  a  com- 
petent court  has  been  correctly  ren- 
dered and  that  the  execution  in  the 
hands  of  the  officer  has  been  regularly 
issued.  He  may  fairly  presume  that 
the  sheriff  has  acted  in  the  discharge  of 
official  duty  according  to  law.  Coker 
r.  Dawkins,  20  Fla.  141;  Meredith  v. 
Chancev,  59  Ind.  466;  State  v.  Salyers, 
19  Ind.  431.  See  Title  Ac- 
quired and  Rights  of  Purchas- 
ers, supra,  this  title. 

1.  Smith  v.  Painter,  5  S.  &  R.  (Pa.) 
"5;  Wells  v.  Van  Dyke,  106  Pa.  St. 
in;  Freeman  v.  Caldwell,  10  Watts 
(Pa.)  9;  Laws  v.  Thompson,  4  Jones  L. 
(N.  Car.)  104;  Richardson  v.  Vicker, 
74  J».  Car.  278;  The  Monte  Allegre,  9 
Wheat.  (U.  S.)  616;  Boro  v.  Harris,  13 
Lea  (Tenn.)  36;  Danley  v.  Rector,  10 
Ark.  211;  s.  c,  50  Am.  Dec.  242;  Rod- 
ders v.  Smith,  2  Ind.  526;  Holmes  v. 
bhaver,  78  111.  578;  Velsian  v.  Lewis,  1 5 
Oreg.  539;  s.  c.,3  Am.  St.  Rep.  184,  and 
note  203;  McClanahan  v.  Barrow, 
27  Miss.  664;  Bryant  v.  Watcher,  52  N. 
H.  159;  Bartholomew  v.  Warren,  32 
Conn.  102;  s.  c,  85  Am.  Dec.  251; 
Coombs  v.  Gorden,  59  Me.  111. 

This  rule  has  been  applied  in  equity 
as  well  as  at  law.  Langs'  Heirs  v. 
Wanng,  25  Ala.  625;  s.  c,  60  Am.  Dec. 
533- 

See  Commonwealth  v.  Dickinson, 
5  B.  Mon.  (Ky.)  506;  s.  a.  43  Am.  Dec. 
•39»  holding  the  sheriff  bound  to  inform 
purchasers  of  prior  encumbrances 
known  to  him.  Also  see  McGhee  v. 
Ellis,  4  Litt.  (Ky.)  244;  Chapman  v. 
Brooklyn,  40  N.  Y.  372;  Henderson  v. 
Oterton,  2  Vf-rg.  (Tenn.)  394;  Ritter  v. 
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Henshaw,  7  Iowa  97;  Boggs  v.  Har- 
grave,  16  Cal.  559. 

3.  Farmers'  etc.  Bank  v.  Martin,  7 
Md.  342;  s.  c ,  61  Am.  Dec.  350; 
England  v.  Clark,  4  Scam.  (111.)  486; 
Smith  v.  Wortham,82  Va.  937;  Slot- 
hower  v.  Gordon,  23  Md.  9;  Ware  r. 
Houghton,  41  Miss.  370;  s.  c,  93  Am. 
Dec.  258;  Sackett  v.  Twining,  18  Pa. 
St.  199;  s.  c,  57  Am.  Dec.  599;  Lynch 
v.  Baxter,  4  Tex.  431;  s.  c.  51  Am. 
Dec.  735;  Arnold  v.  Donaldson  (Ohio), 
18  N.  E.  Rep.  540;  Doxey's  Admr.  v. 
Burns,  37  Tex.  719;  Burns  v.  Hamilton's 
Admr.,  33  Ala.  210;  s.  c,  70  Am.  Dec. 
570,  and  note  572;  Debts  of  Dece- 
dents, vol.  5,  p.  281. 

4.  Gingrich  v.  Foltz,  19  Pa.  St.  38;  s. 
c,  57  Am.  Dec.  631;  Way  v.  Lyons,  3 
Blackf.  (Ind.)  76;  Spindleru.  Atkinson, 
3  Md.  409;  s.  c,  56  Am.  Dec.  755; 
Wright  v.  Tichenon,  104  Ind.  185, 
188. 

"If  any  one  of  several  executions 
under  which  the  sheriff  sells  land  is 
valid,  the  title  of  the  debtor  will  pass  to 
the  purchaser."  Simpson  v.  Sparkman, 
12  Lea  (Tenn.)  360. 

He  acquires  whatever  possession  the 
defendant  had,  and  is  entitled  to  re- 
cover it  in  ejectment.  Den.  ex  dent. 
Lverly  v.  Wheeler,  11  Ired.  L.  (N.  Car.) 
288;  s.  c,  53  Am.  Dec.  414;  Snavely  v. 
Wagner,  3  Pa.  St.  275;  s.  c,  45  Am. 
Dec.  640.  See  also  Leidy  v.  Proctor, 
97  Pa.  St.  486. 

He  acquires  such  an  interest,  and  be- 
comes so  far  a  party,  that  he  may  make 
a  motion  to  confirm  the  sale,  or,  no 
matter  by  whom  such  motion  is  made, 
maintain  proceedings  in  error  to  re- 
verse an  order  overruling  it  and  setting 
aside  the  sale.  Cowdin  v.  Cowdin,  31 
Kan.  528. 

By  his  bid  he  becomes  a  quasi 
party  to  the  suit,  and  thus  subjects  him- 
self to  the  jurisdiction  of  the  court.  2 
Jones  on  Mortgages.^  1642;  Herman  on 
Executions,  486,  §  327. 

In  the  absence  of  a  statute  to  the  con- 
trary, the  purchaser  is  entitled  to  rent 
accruing  after  the  day  of  sale.  Dailey 
v.  Grimes,  27  Md.  440;  Winfrey  v. 
Work,  75  Mo.  55;  Martin  v.  Martin,  7 
Md.  368;  s.  c,  61  Am.  Dec.  364.  So 
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he  is  invested  with  all  the  rights,  titles  and  equities  which  in- 
hered in  the  parties,  whether  complainant  or  defendant,  at  the 
time  of  the  institution  of  the  suit.* 


where  the  judgment  debtor  remains  in 
possession  during  the'  time  of  redemp- 
tion. Harris  v.  Reynolds,  13  Cal.  514; 
s.  c,  73  Am.  Dec.  600;  Connelly  v. 
Dickson,  76  Ind.  448. 

Under  the  Pennsylvania  act  of  June 
i6th,  1836  (Purd.  Dig.  663,  pi.  149),  the 
purchaser  of  the  landlord's  title  under 
execution  against  him  is  entitled  to  the 
rent  falling  due  after  the  acknowledg- 
ment of  the  sheriff's  deed,  whether  it 
be  payable  in  monev  or  grain.  Where, 
however,  the  rent  is  payable  in  grain, 
which  has  been  severed  from  the  ground 
before  the  sheriff's  sale  of  the  land,  the 
grain  will  not  pass  by  said  sale  to  such 
purchaser  of  the  landlord's  title.  Long 
v.  Seavers,  103  Pa.  St.  517.  But  the 
defendant  is  entitled  to  possession  and 
rents  from  the  day  of  sale  until  ac- 
knowledgment of  the  deed.  Harden- 
burg  t>.  Beecher,  104  Pa.  St.  20. 

After  Acquired  Title. — In  a  sale  of 
real  estate  upon  execution,  the  pur- 
chaser acquires  no  greater  right  or  title 
to  the  land  sold  than  the  judgment 
debtor  had  at  and  prior  to  the  time 
of  the  sale;  and  an  after  acquired  title  of 
the  judgment  debtor  will  not  enure  to 
the  benefit  of  such  purchaser.  West- 
heimer  v.  Reed,  15  Neb.  662;  Bates  v. 
Bacon,  66  Tex.  348;  McArthur  v. 
Oliver,  60  Mich.  606;  Pratt  v.  Phillips, 
1  Sneed  (Tenn.)  543.  Nor  will  an  out- 
standing title  subsequently  acquired  by 
the  mortgagor  enure  to  the  benefit  of 
the  purchaser  at  a  foreclosure  sale.  2 
Jones  on  Mortgages,  §  1646. 

But  it  is  held,  in  a  late  California 
case  that  a  title  acquired  after  the  levy 
and  before  the  sale  will  pass  to  the  pur- 
chaser at  an  execution  sale.  Frink  v. 
Roe,  70  Cal.  296.  See  also  as  to 
fixtures,  Hayes  v.  N.  Y.  Min.  Co.,  2 
Colo.  273. 

1.  Mount  v.  Manhattan  Co.,  43  N.  J. 
Eq.  25:  Horbach  v.  Riley,  7  Pa.  St.  82; 
Downin  v.  Sprecher,  35  Md.  483; 
Gierheller's  Appeal,  24  Pa.  St.  106; 
Farmers'  Bank  v.  Thomas,  37  Md.  246, 
2S7;  2  Jones  on  Mortgages,  $  J654; 
Briley  v.  Cherry,  2  Dev.  L.  (N.  Car.)  2; 
s.  c,  18  Am.  Dec.  561.  See  also  Scott 
v.  Purcell,  7  Blackf.  (Ind.)  66;  Miller 
v.  Jamison,  24  N.  J.  Eq.  41 ;  Morse  v. 
Sleeper,  58  Me.  329. 

Growing  crops  are  part  of  the  realty, 
and  pass  with  the  title  to  the  land  to  a 


purchaser  at  execution  sale.  Thweat 
v.  Stamps,  67  Ala.  96. 

Fallen  timber,  not  converted  into  logs 
or  rails,  also  passes  as  part  of  the  realty. 
Leidy  v.  Proctor,  97  Pa.  St.  486. 

Title  of  Purchaser  In  Particular  Cases. 
— When  a  creditor  purchases  under  his 
own  execution,  although  he  may  be 
chargeable  with  constructive  notice  of 
a  latent  equity  or  trust,  he  nevertheless 
acquires  all  the  rights  of  the  defendant 
in  execution  against  whom  the  trust  is 
claimed  and  asserted.  Walker  v.  Ell- 
edge,  65  Ala.  51. 

The  Nev>  Jersey  statute  provides 
that  an  unregistered  or  unrecorded 
mortgage  shall  be  void  and  of  no  effect 
against  a  subsequent  judgment  creditor, 
or  bona  fide  purchaser  or  mortgagee, 
for  a  valuable  consideration,  without 
notice.  Held,  that  the  phrase  "for  a 
valuable  consideration"  applies  only  to 
purchasers  or  mortgagees,  and  there- 
fore a  judgment  creditor  who  buys  the 
debtor's  land  at  an  execution  sale  under 
his  judgment,  and  credit  the  price  on 
his  judgment,  holds  the  land  free  from 
a  prior  unregistered  or  unrecorded 
mortgage  thereon  of  which  he  had  no 
notice,  and  such  mortgagee  has  no  right 
to  redeem.  Condit  v.  Wilson,  36  N.  J. 
Eq.  370. 

The  issuing  of  an  execution  on  a 
judgment  of  the  circuit  court  pending 
an  appeal  from  the  same  is  irregular, 
but  the  execution  is  not  void;  and  a 
sale  of  land  under  such  execution  is 
subject  to  be  set  aside  on  motion  by  the 
defendant,  made  in  proper  time,  but  by 
no  one  else;  and  if  not  so  set  aside  the 
sale  will  pass  the  defendant's  title  to  the 
land.  Shirk  v.  Metropolis  etc.  Co.,  x  10 
III.  661. 

A  testatrix  obtained  a  decree  in  a 
foreclosure  suit,  and  the  execution 
thereon  was,  by  direction  of  her  so- 
licitor, returned  unexecuted.  After  her 
death  an  alias  execution  was  issued  in 
her  name,  and,  at  the  sheriff's  sale,  one 
of  her  executors  bought  the  premises, 
taking  the  title  in  his  own  name  for 
convenience  and  in  trust  of  the  estate. 
Held,  that  a  deed  executed  by  himself 
and  his  wife  and  his  coexecutor  would 
transfer  a  good  title  to  the  premises. 
Banta  v.  Board  of  Trustees,  39  N.  J. 
Eq.  1 23. 

A  purchaser  of  the  legal  title  to  lands 
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at  a  sheriff's  sale,  who,  before  complet- 
ing hit  purchase,  receives  notice  of  an 
equity  in  the  lands  held  by  another  than 
the  execution  defendant,  takes  subject 
to  such  equity.  Heck  v.  Fink,  85 
Ind.  6. 

A  sheriff  sells,  and  a  purchaser  at  his 
sale  buys,  according  to  the  process  and 
levy  thereunder.  A  levy  being  on  certain 
land  as  the  property  of  defendant  in  fi . 
fa.,  a  sale  under  such  levy  carries  with 
it  the  crop  growing  on  the  land,  and 
the  sheriff  cannot  limit  the  sale  by  an 
announcement  that  the  rent  of  the  cur- 
rent year  is  reserved.  Frost  v.  Render, 
65  Ga.  15. 

A  sale  or  mortgage,  void  as  to  a  judg- 
ment creditor,  is  void  as  to  the  pur- 
chaser at  an  execution  sale  based  on 
the  judgment,  the  purchaser  succeeding 
10  the  rights  of  such  creditor.  Millis 
?.  Lombard,  32  Minn.  259. 

In  Massachusetts,  if  an  equity  of  re- 
demption in  land  is  sold,  under  the 
Gen.  Sts.,  ch.  103,  v  40,  the  purchaser 
acquires  no  title  by  the  delivery  and 
recording  of  the  deed  of  the  officer  who 
makes  the  sale,  unless  the  officer  makes 
a  return  upon  the  execution.  Walsh 
v.  Anderson,  135  Mass.  65. 

An  interesting  case  recently  arose  in 
AVw  fork.  In  1863,  H  purchased 
certain  premises,  giving  a  mortgage  of 
$6,000  for  part  of  the  purchase  money; 
he  conveyed  the  premises  in  1866  to  J, 
subject  to  the  mortgage  which  the 
grantee  assumed  and  agreed  to  pay.  J 
paid  the  mortgage  and  it  was  canceled 
of  record;  $5,500  of  the  money  used  in 
such  payment  was  borrowed  by  J,  she 
giving  a  mortgage  on  the  premises  to 
secure  the  loan.  In  1867  the  premises 
were  conveyed  to  C  subject  to  the  sec- 
ond mortgage,  which  C  assumed  and 
agreed  to  pay.  He  did  pay  and  dis- 
charge the  same,  using  for  that  purpose 
♦6,000,  borrowed  by.  him,  to  secure  the 
payment  of  which  he  executed  another 
mortgage  upon  the  premises.  In  1871 
the  premises  were  conveyed  to  de- 
fendant, he  assuming  and  agreeing  to 
pay  the  last  mentioned  mortgage.  At 
the  time  H  purchased  there  was  a  judg- 
ment against  him;  and  under  a  sale  of 
execution  issued  on  said  judgment  de- 
fendant purchased  said  premises,  and 
in  1869  received  the  sheriff's  deed 
thereofT  Searches  were  made  by  the 
various  grantees  and  mortgagees,  but 
the  judgment  was  not  discovered  be- 
cause H  had  a  middle  name,  the  initial 
of  which  was  omitted  in  the  docket  of 
judgment,  and  none  of  said  grantees 


and  mortgagees  had  notice  of  the  judg- 
ment prior  to  their  receiving  their  re- 
spective deeds  or  mortgages.  Defend- 
ant, subsequent  to  his  purchase,  paid 
the  interest  upon  the  mortgage,  also  re- 
pairs, taxes,  assessments,  etc.  In  an 
action  of  ejectment  brought  to  re- 
cover possession  of  the  premises  and 
rents  and  profits,  held,  that  plaintiff 
was  entitle  to  recover;  but  that  defend- 
ant was  entitled  to  be  allowed  as  an 
offset  against  the  mesne  profits  the 
amount  paid  by  him  for  interest,  etc.,  and 
the  $500  paid  by  J  upon  the  original 
mortgage;  also  held  that  the  mortgage 
last  mentioned  was  a  valid  lien  upon 
the  premises,  and  that  plaintiff's  title 
was  subject  thereto;  also  that  the  fact 
that  plaintiff  purchased  in  good  faith 
and  in  ignorance  that  the  moneys  used 
to  pay  each  of  the  first  two  mortgages 
were  loaned  upon  security  of  the  mort- 
gage succeeding  it  did  not  affect  her 
rights  or  equities;  that  she  could  get  no 
better  or  stronger  right  than  the  judg- 
ment creditor  would  have,  had  he  pur- 
chased. Clute  v.  Emmerick,  99  N.  Y. 
342- 

Execution  issued  upon  a  judgment, 
land  was  sold  thereunder  and  a  deed 
made  to  the  purchaser.  Held,  not  com- 
petent to  have  another  execution  upon 
the  same  judgment  and  sell  the  same 
lands  a  second  time  for  a  balance  of  the 
same  debt  alleged  to  be  unpaid ;  and  the 
purchaser  under  the  latter  gets  no  title. 
Such  a  proceeding  can  be  sustained 
only  when'  the  defendant  subsequently 
acquires  a  new  estate  in  the  land,  which 
is  subject  to  execution'  or  perpetrates  a 
fraud  rendering  the  sale  void.  Peebles 
x>.  Pate,  90  N.  Car.  348. 

In  Pennsylvania,  a  sheriff's  sale  of 
land  discharges  the  lien  of  arrears  of 
ground  rent  due  thereout  at  the  time  of 
the  sale.  Hence,  a  subsequent  sheriff's 
sale  of  the  land,  under  a  judgment 
afterwards  recovered  against  the  cove- 
nantor for  the  same  arrears,  passes  no 
title.  Foulke  v.  Millard,  108  Pa.  St. 
230. 

In  Alabama,  a  fraudulent  grantee  of 
property  may  become  the  purchaser  at 
a  sale  under  execution  having  a  para- 
mount lien,  and  thereby  acquire  a  title 
which  will  prevail  over  subsequent 
creditors  seeking  to  set  aside  his  con- 
veyance on  the  ground  of  fraud,  leav- 
ing them  nothing  but  the  statutory 
right  of  redemption.  Seals  v.  Pheiffer, 
77  Ala.  278. 

In  North  Carolina,  an  execution  sale 
of  a  debtor's  land  without  having  a 
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homestead  first  laid  off  to  him  by  the 
sheriff  is,  as  a  general  rule,  void,  and  the 
purchaser  at  such  sale  will  acquire  no  ti- 
tle, no  matter  whether  he  be  the  plaintiff 
or  a  stranger.  McCracken  v.  Adler,  98 
N.  Car.  400;  s.  c,  2  Am.  St.  Rep.  340. 

In  Ne-w  York,  where  the  court 
orders  a  sale  in  a  partition  suit  the  title 
of  the  purchaser  is  deemed  good  not 
only  as  against  the  parties  and  their 
representatives,  but  also  as  against  one 
claiming  from  or  under  such  party  by 
title  accruing  after  the  filing  of  a  proper 
notice  of  the  pendency  of  the  action. 
Brooks  v .  Davey.  109  N.  Y.  495. 

If  a  purchaser  at  a  sheriff 's  sale  has 
been  guilty  of  some  falsehood,  trick  or 
device  before  or  at  the  time  of  the  sale, 
by  virtue  of  which  he  has  obtained  the 
property  for  less  than  it  would  other- 
wise have  brought,  he  does  not  obtain  a 
good  title;  and  such  a  title  may  be  de- 
feated by  a  subsequent  sale  of  the  prop- 
erty on  the  judgment  of  another  cred- 
itor. The  law  presumes,  however,  that 
a  public  judicial  sale  is  made  in  good 
faith,  and  this  presumption  stands 
unless  overthrown  by  clear  and  satis- 
factory evidence  of  fraud  or  unfair 
means.  Thus  A,  a  debtor,  and  B, 
;t  judgment  creditor,  executed  an 
agreement  by  which  A  covenanted  not 
to  dispute  any  of  B's  claims  of  record 
against  him,  but  to  permit  all  of  his 
real  estate  to  be  sold* by  the  sheriff,  as 
soon  as  possible,  by  due  process  of  law, 
and  not  to  interpose  any  hindrance 
thereto;  and  further,  to  give  up  all  re- 
ceipts in  his  possession  for  moneys  that 
had  been  paid  on  any  liens  against  him, 
and  which  had  not  been  receipted  for 
on  the  docket;  B,  on  the  other  hand, 
covenanted  to  purchase  the  property  at 
the  sheriff's  sale,  or  cause  it  to  bring  a 
fair  price  if  sold  to  someone  else;  and, 
further,  that  if  she  purchased  the  prop- 
erty herself,  to  resell  it  on  time,  and 
after  all  her  claims  were  liquidated  to 
place  the  remaining  proceeds  in  the 
hands  of  some  member  of  A's  family. 
In  pursuance  of  this  agreement  A's 
property  was  sold  by  the  sheriff  and  B 
became  the  purchaser.  In  an  action  of 
ejectment  against  B  by  the  purchaser 
of  the  said  property  at  a  subsequent 
sheriff's  sale  on  a  judgment  of  another 
creditor: 

Held,  that  the  agreement  was  not 
prima  facie  fraudulent;  and,  further, 
that  under  all  the  evidence  the  plaintiff 
could  not  recover.  Barton  v.  Hunter, 
101  Pa.  St.  406.  See  also  Coker  v. 
Dawkins,  20  Fla.  141. 


The  rule  of  caveat  emptor  applies  to 
a  purchaser  at  execution  sale;  and  if,  at 
the  time  of  sale,  the  purchaser  has 
actual  notice  of  an  equitable  right  in  a 
third  person,  especially  if  possession  be 
held  under  that  right,  he  will  take  sub- 
ject to  the  equity;  and  a  fortiori  if  he 
pay  for  the  purchase  by  a  credit  on  an 
antecedent  debt.  Boro  v.  Harris,  13 
Lea  (Tenn.)  ^6.  See  also  Burton  r. 
Spiers,  92  N.  Car.  503;  Stotsenburg  v. 
Stotsenburg,.7j  Ind.  538. 

One  who,  being  no  party  to  the  judg- 
ment, purchases  at  sheriff's  sale  real 
estate,  which  by  the  record  apparently 
belongs  to  the  defendant,  is  protected 
against  unrecorded  deeds  and  mortgages 
and  outstanding  equities  as  fully  as  one 
who  takes  a  voluntary  conveyance  from 
such  defendant.  Lee  v.  Bermingham, 
30  Kan.  312. 

But  an  execution  purchaser  who 
buys  land  subject  to  a  mortgage  can 
have  no  equities  against  the  mortgage, 
and  it  does  not  concern  him  how  the 
owner  disposes  of  it.  Youmans  v. 
Loxley,  56  Mich.  197. 

No  rights  are  acquired  under  an  ex- 
ecution sale  of  a  judgment  which  had 
been  assigned  for  value  prior  to  the 
levy,  notwithstanding  the  assigment  had 
not  been  filed,  and  no  notice  of  it  given 
to  the  purchaser.  Southard  v.  Mc- 
Brown,  63  Cal.  545. 

As  a  general  rule  the  title  of  the 
purchaser  of  chattels  at  a  sheriff's 
sale  is  not  affected  by  mere  irregu- 
larities of  the  sheriff  in  making 
the  levy  or  advertising  the  sale.  Boy- 
Ian  v.  Kelly,  39  N.  J.  Eq.  331.  See  also 
Herman  on  Executions  513,  §  342; 
Shelton  v.  Hamilton,  23  Miss.  496;  s.  c, 
57  Am.  Dec.  149  and  note  151;  Evans 
v.  Robberson,  92  Mo.  192;  s.  c,  I  Am. 
St.  Rep.  701  and  note  706;  Taylor  i-. 
Hoyt  (Pa.),  15  Atl.  Rep.  892 

Irregularities  and  Reversal — Effect  on 
Purchaser's  Title. — Irregularities  which 
render  the  sale  merely  voidable  and  not 
absolutely  void  will  ordinarily  have  no 
effect  on  the  title  of  one  who  purchases 
in  good  faith  without  notice  thereof. 
Elliott's  Lessee  v.  Knott,  14  Md.  121: 
s.  c,  74  Am.  Dec.  519;  Shelton  z\ 
Hamilton,  23  Miss.  496;  s.  c,  57  Am. 
Dec.  151  and  note;  Park  v.  Darling,  4 
Cush.  (Mass.)  197;  Sydnor  v.  Roberts, 
13  Tex.  598;  s.  c,  65  Am.  Dec.  95  and 
note;  Splahn  v.  Giilespie,  48  Ind.  410; 
Sowles  v.  Harvey,  20  Ind.  217;  s.  c,  S3 
Am.  Dec.  311;;  Hewitt  v.  Weatherby, 
57  Mo.  276;  Boles  v.  Johnston,  23  Cal. 
226;  Jackson  v.  Rosevelt,  13  Johns.  (N. 
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1  Eights  of  Purchasers. — As  already  stated,  the  purchaser  obtains, 
where  the  sale  is  valid,  whatever  title  the  execution  defendant 
had.  He  bids  with  this  understanding,  and  has  a  right  to  pre- 
sume that  such  title,  or,  in  case  of  an  administrator's  or  a  guard- 
ian's sale,  that  of  the  decedent  or  ward,  will  be  conveyed  to  him. 
If,  therefore,  the  sale  should  prove  to  be  void,  or  if,  from  any 
cause,  he  cannot  obtain  such  title,  which  was  the  consideration 
for  his  bid,  it  cannot  be  enforced  against  him.1 

Where  the  purchaser  has  already  paid  the  purchase  money 
before  discovering  the  sale  to  be  void,  there  is  much  difference 
of  opinion  as  to  his  remedy,  if  any  he  has.  If  the  plaintiff  be 
the  purchaser  he  may,  upon  failure  of  the  title  in  such  case,  ob- 
tain a  new  execution.*  Where  the  officer  is  in  fault  and  the  title 
fails  because  of  his  misconduct,  he  will  be  liable  to  the  purchaser 
in  an  action  of  trespass  on  the  case.8  "  Where  a  purchase  is  made 
under  a  decree  in  equity,  and  such  decree  is  reversed  for  a  juris- 
dictional defect  in  the  proceedings;  or  where  the  title  fails  be- 
cause the  grantee  of  a  mortgagor  was  not  a  party  to  a  foreclosure, 
the  plaintiff  has  the  right  to  prosecute  further  proceedings.  In 
the  case  first  named  he  may  have  the  process  properly  served, 


Y.)  97,  Dingledine  v.  Hershman,  53  111. 
280,  Ogden  v.  Walters,  12  Kan.  282; 
Sellarsv.  Fite,  59Tenn.  120,  Denham  v. 
Hoieman,  26  Ga.  182.    But  it  is  other- 
wise if  the  irregularities  are  so  glaring 
that  the  purchaser  ought  to  have  known 
of  them.  Mordecai  v.  Speight,  3  Dev. 
L.  (N.  Car.)  428;  s.  c.,  24  Am.  Dec- 
266  and  note;  Sanders'  Heirs  v.  Ruddle, 
2  T.  B.  Mon.  (Ky.)  139;  s.  c,  15  Am. 
Dec.  148. 

Reversal  of  the  judgment  for  error 
will  not  avoid  the  sale  and  destroy  the 
title  of  a  stranger  who  has  purchased  in 
good  faith,  but  where  the  sale  is  made 
to  the  execution  plaintiff  it  is  otherwise. 
Corwith  v.  State  Bank,  18  Wis.  560, 
s.  c,  86  Am.  Dec.  793;  Stroud  v.  Casey, 
25  Tex.  740;  s.  c,  78  Am.  Dec.  556  and 
note.  See  also  Crain  v.  Parker,  1  Ind. 
374;  Doe  v.  Swigget,  5  Blackf.  (Ind.) 
32S;  Clark  v.  Bell,  4  Dana  (Ky.)  15; 
Hauschild  v.  Stafford,  27  Iowa  301; 
Gott  v.  Powell,  41  Mo.  416;  Feaster  v. 
Fleming,  56  III.  457;  Dorsey  v.  Thomp- 
son, 37  Md.  25;  Stinson  v.  Ross,  51  Me. 
5$;  s.  c,  81  Am.  Dec.  591 ;  Wood  v. 
Jackson,  8  Wend.  (N.  Y.)  9;  Little  v. 
Bunce.  7  N.  H.  485;  s.  c,  28  Am.  Dec. 
3*3;  Estes  v.  Booth,  20  Ark.  583;  Gar- 
rett v.  Lynch.  45  Ala.  204;  Termon  v. 
Lyon,  81  Pa.  St.  107;  Farmer  v.  Rog- 
ers, 10  Cal.  335;  Storm  v.  Smith,  43 
Miss.  497;  Hu'bbell  v.  Broadwell,  8 
Ohio  120;  Gray  v.  Brignardells,  1 
Wall.  (U.  S.)  627;  U.  S.  Bank  v.  Wash. 
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Bank,  6  Pet.  (U.  S.)  8;  Sutton  v. 
Schonwald,  86  N.  Car.  198;  s.  c,  41 
Am,  Rep.  455.  But  compare  as  to 
costs,  Hutchens  v.  Doe,  3  Ind.  528. 

The  sale  to  the  plaintiff,  upon  a  void 
execution,  ot  the  defendant's  interest  in 
real  estate,  held  under  a  certificate  of 
sale,  passes  no  title,  and,  the  judgment 
and  subsequent  proceedings  being  set* 
aside,  the  defendant  is  restored  to  his 
rights  without  the  necessity  of  a  suit 
Gunz  v.  Heffner,  33  Minn.  215.  See 
also  Underwood  v.  Pack,  23  W.  Va.  704. 

1.  Freeman  on  Void  Judicial  Sales,  $ 
48;  Thrift  v.  Frittz,  7  111.  Apr>  55,  Stoney 
v.  Schultz,  1  Hill  (S.  Car.)  Ch.  465; 
Boykin  v.  Cook,  61  Ala.  472;  Burns  v. 
Ledbetter,  56  Tex.  282;  Short  v.  Por 
ter,  44  Miss.  533;  Goode  v.  Crow, 
Mo.  212;  Barrett  v.  Churchill,  18  B. 
Mon.  (Ky.)  387;  Verdin  v.  Slocum,  71 
N.  Y.  345;  Dodd  v.  Neilson,  90  N.  Y. 
H3- 

And  the  fact  that  the  sale  is  void 
may  be  shown  as  a  defence  to  an  action 
on  a  note  given  for  the  purchase  money. 
Riddle  v.  Hill,  51  Ala.  224;  Laughinan 
v. Thompson, 6  Smed.&  M  (Miss.)  259. 

8.  Freeman  on  Executions,  §  54;  Sar- 
gent v.  Sturm,  23  Cal.  350;  Adams  v. 
Smith,  5  Cow.  (N.  Y.)  280.  See  also 
Watson  v.  Reissig,  24  III.  281;  Boykin 
v.  Cook,  61  Ala.  472;  Henry  v.  Keys,  5 
Sneed  (Tenn.)  488. 

3.  Seeton  v.  Nevers,  20  Pick.  (Mass.) 
4S1- 


Digitized  by 


Google 


Purchasers. 


JUDICIAL  SALES. 


Bights  of  Purchasers 


and  thus  give- the  court  jurisdiction  to  proceed.  In  the  second 
natned  case  he  may  apply  to  the  court,  have  the  sale  vacated,  the 
satisfaction  cancelled,  and  then,  by  supplemental  bill,  bring  in 
the  proper  parties,  and  have  the  property  resold.  In  either  case 
the  purchaser  may,  by  applying  to  the  court  in  the  original  suit, 
have  the  proceedings  conducted  for  his  benefit,  though  in  the 
name  of  the  original  plaintiff."  1  In  two  or  three  States  the  pur- 
chaser has  been  permitted  to  recover  from  the  plaintiff  the 
amount  of  his  bid  paid  upon  the  plaintiff's  judgment ;  *  and  in 
other  States  he  has,  with  more  reason,  been  suffered  to  recover 
from  the  defendant,  where  the  latter  had  no  title,  the  amount  paid 
in  satisfaction  of  the  judgment.3  But  the  better  rule  is  said  to 
be  that  the  purchaser  at  an  execution  sale  cannot,  in  an  inde- 
pendent action,  recover  the  amount  of  his  bid  from  either  of  the 
original  parties,  except  in  case  of  fraud,  misrepresentation,  or  the 
like.4 

In  some  of  the  States  the  rule  is  more  liberal  in  regard  to 
equity  sales,  and  it  is  held  that  the  purchaser  at  such  a  sale  is  en- 
titled  to  receive  a  title  free  from  equities  and  encumbrances  of 
which  he  had  no  knowledge  or  notice.6 


1.  Freeman  on  Void  Judicial  Sates,  § 
49.  Citing  Boggs  v.  Hargrave,  16  Cal. 
559,  Burton*.  Lies, 21  Cal.  87;  Johnson 
v.  Robertson,  34  Md.  165;  Cook  v. 
Toumbs,  36  Miss.  685;  Hudgin  v.  Hud- 
gin,  6  Gratt.  (Va.),  320;  s.  c,  52  Am. 
Dec.  124. 

3.  Chapman  v.  Brooklyn,  40  N.  Y. 
•  372;  Schwinger  v.  Hickock,  53  N.  Y. 
280;  Henderson  v.  Overton,  2  Yerg. 
(Tenn.)  394;  g.  c,  24  Am.  Dec.  492. 
See  also  Ritter  v.  Henshaw,  7  Iowa  97; 
also  Sanders  v.  Hamilton,  3  Dana  (Ky.) 
,50,  approved  in  an  article  in  21  Alb. 
Law  Jour.- 386,  by  W.  J.  Gaynor. 

3.  Meier  v.  Craig,  3  Blackf.  (Ind.) 
293;  8. c,  25  Am.  Dec.  in;  Julian  v. 
Beal,  26  Ind.  220;  McGhee  v.  Ellis,  4 
Litt.  (Ky.)  245;  s.  c,  14  Am.  Dec.  124; 
Price  v.  Boyd.  1  Dana  (Ky.)  436; 
Howard  v.  North,  5  Tex.  290;  Warner 
v.  Helm,  1  Giltn.  (111.)  220;  Wilchinsky 
v.  Cavender,  72  Mo,  192;  Burns*'.  Led- 
better,  56  Tex.  282. 

In  Kentucky,  the  purchaser  of  land 
under  a  void  execution,  having  thus 
paid  the  debt  of  the  defendant,  has  an 
equitable  set-off  against  such  defendant 
in  a  suit  by  the  latter  for  possession; 
and  the  purchaser  may,  if  he  is  in  pos- 
session pf  such  land,  have  a  lien  thereon 
for  the  amount  so  paid.  Geoghegan  v. 
Ditto,  2  Mete.  (Ky.)  433;  s.  c,  74  Am. 
Dec.  413. 

4.  Freeman  on  Void  Judicial  Sales,  & 
49.  Citing  Branham  v.  San  Jose,  24  Cat. 


585;  Boggs  v.  Hargrave.  16  Cal.  5^9. 
Salmond  v.  Price,  13  Ohio  368;  s.  c, 
42  Am.  Dec.  204;  Laws  v.  Thompson, 
4  Jones  (N.  Car.)  104;  Halcombe  v. 
Loudermilk,  3  Jones  (N.  Car.)  491; 
The  Monte  Allegre,  9  Wheat.  (U.  S.) 
616;  Burns  v.  Hamilton,  33  Ala.  210. 

In  Louisiana,  he  may,  by  statute,  re- 
cover the  price  paid  as  against  both 
debtor  and  creditor,  where  the  sale  is 
annulled.  Citizens'  Bank  v.  Frietag,  37 
La.  An.  271. 

8.  Jordan  v.  Poillon,  77  N.  Y.  518; 
Monarque  v.  Monarque,  80  N.  Y.  320; 
People  v.  Knickerbocker  Ins.  Co.,  66 
How.  (N.  Y.)  Pr.  115;  Monaghan  r. 
Small,  6  Rich.  (S.Car.)  177;  Kosten- 
bader  v.  Spotts,  80  Pa.  St.  430;  Edney 
v.  Edney,  80  N.  Car.  81 ;  Hunting  v. 
Walter,  33  Md.  60.  But  compare  Mc- 
Manus  v.  Keith,  49  111.  388;  Owsley  v. 
Smith's  Heirs,  14  Mo.  153;  Cashion  v. 
Faina,  47  Mo.  133.  And  see  authorities 
hereinbefore  cited  under  Caveat 
Emptor. 

"  A  court  of  equity  will  relieve  the 
purchaser  from  complying  with  his  bid 
made  at  a  judicial  sale  where  the  title 
is  defective.  Dunscomb  v.  Hoist,  13 
Fed.  Rep.  11. 

In  a  recent  case  in  New  York  a 
purchaser  at  a  partition  sale  refused  to 
complete  his  purchase  because  of  a  de- 
fective title.  The  lower  court  sustained 
a  motion  to  compel  him  to  take  it,  and 
this  was  held  erroneous  by  the  court  of 
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Where  the  purchaser  was  induced  to  bid  by  fraud  or  misrepre- 
sentation on  the  part  of  those  conducting  or  interested  in  the  sale 
on  whose  statements  he  had  a  right  to  rely,  he  may  have  the  sale 
set  aside  and  the  property  resold.1  Mere  silence,  however,  will 
not,  as  a  rule,  constitute  fraud  in  a  judicial  sale.* 

Courts  will  often  grant  a  reference,  upon  application  of  the 
purchaser,  to  ascertain  if  title  can  be  made,  and,  if  the  referee 
should  report  that  it  cannot,  will  relieve  the  purchaser  from  com- 
pleting his  purchase.8 

The  right  of  subrogation  is  another  important  right  existing,  in 
most  of  the  States,  in  favor  of  a  bona  fide  purchaser  who  has, 
by  payment  of  his  bid,  discharged  a  lien  on  the  land  of  the  de- 
fendant without  gaining  the  title  thereto.4 


appeals.  The  case  was  remitted;  how- 
ever, to  the  lower  court  in  order  that 
the  purchaser  might  be  compelled  to 
take  the  property  if  the  title  should  be 
made  good.  Miller  v.  Wright,  109  N. 
Y.  194. 

1.  Anderson  v.  Foulke,  2  Har.  &  G. 
(Md.)  346;  Hayes  v.  Stiger,  29  N.  J. 
Eq.  196;  Fisher  v.  Hersey,  17  Hun  (N. 
Y.)  370;  Hickson  v.  Rucker,  77  Va. 
135.  Compare  East  v.  Wood,  62  Ala. 
313.  So  held  where  misrepresentations 
were  made  by  the  execution  creditor. 
Webster  v.  Haworth,  8  Cal.  21 ;  s.  c,  63 
Am.  Dec.  287;  Masson  v.  Bovet,  1 
Den.  (N.  Y.)  69;  s.  c,  43  Am.  Dec.  651. 
So,  where  a  guardian  misrepresented 
the  title.  Black  v.  Walton,  32  Ark. 
321.  But  misrepresentations  by  the 
holder  of  the  paramount  title  have  been 
held  no  ground  for  relief  from  an  ad- 
ministrator's sale.  Pool  v.  Hodnett,  18 
Ala.  752.  So  with  the  representations 
of  a  cotenant  as  against  the  others. 
Matlock  v.  Bigbee,  34  Mo.  356.  See 
also  Riley  t>.  Kepler,  94  Ind.  308;  Fore 

McKenzie,  58  Ala.  115.  See  Set- 
ting Aside  and  Resale,  infra,  this 
title. 

*.  Thompson  v.  Munger,  15  Tex.  523; 
s.  c,  65  Am.  Dec.  176.  See  also  Dean 
:••  Morris,  4  Greene  (Iowa)  312.  But 
compare  Veeder  v.  Fonda,  3  Paige  (N. 
Y.)94. 

S.  2  Jones  on  Mortgages,  $  1648;  Gra- 
ham v.  Bleakie,  2  Daly  (N.  Y.)  55; 
Thomas  v.  -Davidson,  76  Va.  338. 

4.  Subrogation  of  Purchaser — Sight 
AUrmed. — In  Indiana,  the  right  was  de- 
nied in  the  early  case  of  Richmond  v. 
Marston,  15  Ind.  136;  s.  c,  42  Am.  Dec. 
204.  But  in  a  recent  case  it  was  held 
that  under  the  general  principles  of 
equity  as  well  as  under  the  Rev.  St.  of 
Indiana,  1881,  $  1084,  the  purchaser  in 


good  faith  was  subrogated  to  the  lien  of 
the  judgment  paid  by  him,  upon  the  sale 
being  adjudged  invalid  and  set  aside. 
Short  v.  Sears,  93  Ind.  505,  507.  See 
also  Bunts  v.  Cole,  7  BlackfT  265;  Reily 
v.  Burton,  71  Ind.  ti8;  Carver  v.  How- 
ard, 92  Ind.  173.  And  in  another  recent 
case  it  was  held  that  "where  land  sold 
at  sheriff's  sale,  upon  execution,  is  mis- 
described  in  the  levy,  return  and  notice, 
or,  on  foreclosure  of  a  mortgage,  where 
the  decree  is  void  for  want  of  notice, 
and  the  land  is  mUdescribed  in  the  de- 
cree and  sheriff's  deed,  the  purchaser 
receiving  a  sheriff's  deed  nevertheless 
takes  color  of  title,  which  he  can  con- 
vey, and  the  rig^ht  of  subrogation  to  the 
rights  of  the  judgment  or  mortgage 
creditors  passes  to  his  grantees."  Ray 
v.  Detshon,  79  Ind.  56. 

In  Kentucky,  the  right  has  been  af- 
firmed in  favor  of  a  purchaser  at  an 
execution  sale.  McLaughlin  v.  Daniel, 
8  Dana  (Ky.)  183. 

In  South  Carolina,  the  same  has  been 
held.  Bentley  v.  Long,  1  Strob.  (S. 
Car.)  Eq.  52;  s.  c.  47  Am.  Dec.  523. 

In  North  Carolina,  the  right  has  been 
affirmed  in  favor  of  purchasers  at  pro- 
bate sales.  Scott  v.  Dunn,  1  Dev.  &  B. 
(N.  Car.)  Eq.  427;  s.  c,  30  Am.  Dec. 
174;  Perry  v.  Adams,  08  N.  Car.  167; 
s.  c,  2  Am.  St.  Rep.  326. 

In  Missouri,  Mississippi,  Oregon, 
Wisconsin,  Virginia,  and  perhaps  in' 
two  or  three  other  States,  a  similar  view 
has  been  taken.  Valles'  Heirs  v.  Flem- 
ing, 29  Mo.  152;  Grant  v.  Loyd,  12 
Smed.  &  M.  (Miss.)  191;  Douglas  v. 
Bennett,  51  Miss. 680;  Stockton  v.  Dow- 
ney, 6  La.  An.  581 ;  Levy  v.  Riley,  4 
Oreg.  392;  Hudgin  v.  Hudgin,  6Gratt. 
(Va.)  320;  s.  c,  52  Am.  Dec.  124; 
Blodgett  v.  Hitt,  29  Wis.  182;  Mohr  v. 
Tulip,  40  Wis.  66.    See  also  Bright  v. 
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Boyd,  2  Story  (U.  S.)  605;  Sheldon 
Sub.,  v$  38,  39;  Davis  v.  Gaines,  104 
U.  S.  385,  405. 

In  Texas,  it  is  held,  in  a  recent  case, 
that  a  purchaser  at  a  sheriff's  sale,  who 
has  paid  money  on  his  bid  which  dis- 
charges the  judgment,  and  received  a 
defective  sheriff's  deed,  may  be  subro- 
gated to  the  lien  of  the  original  judg- 
ment, and  his  right  of  action  does  not 
depend  on  his  possession.  If  in  posses- 
sion, he  cannot  be  disturbed  in  it  by  the 
original  judgment  debtor,  until  the 
money  paid  by  him  in  discharging  the 
judgment  has  been  refunded.  Tones  v. 
Smith,  Tex.  383.  See  also  Mayes  v. 
Blanton,  67  Tex.  246. 

Eight  to  Subrogation  Denied.— Rich- 
mond v.  Marston,  15  Ind.  136;  Nowler 
v .  Coit,  1  Ohio  518;  s.  c,  13  Am.  Dec. 
640;  Salmond  v.  Price,  13  Ohio  36S; 
Bishop  v.  O'Conner,  69  111.  431;  Cham- 
bers r.  Jones,  72  111.  279;  Kinney  v. 
Knoebel,  51  111.  112. 

Bights  and  Remedies  of  Purchasers 
Generally.— In  Maryland,  under  $§ 
1  and  2  of  art.  83  of  the  code,  relat- 
ing to  the  seizure  and  sale  of  equitable 
estates  under  execution,  and  the  rights 
of  purchasers  at  6uch  sales,  if  the  equit- 
able title  be  one  which  includes  posses- 
sion of  the  property,  there  can  be  no 
doubt  that  the  writ  of  habere  facias 
possessionem  is  applicable  to  give  the 
purchaser  possession.  Deakins  v.  Rex, 
60  Md.  593. 

In  Pennsylvania,  where  one  pur- 
chases property  at  sheriff's  sale  under  a 
levari  facias  issued  on  a  judgment  ob- 
tained on  a  mechanics'  lien,  filed  under 
the  provisions  of  the  act  of  June  16th, 
1836,  Pamph.  L.  696,  he  may  institute 
the  summary  proceedings  provided  by 
the  act  of  June  16th,  1836,  Pamph.  L. 
780,  and  its  supplement  of  May  24th, 
187S,  and  thereby  recover  possession  of 
the  premises.  Walbridge's  Appeal,  95 
Pa.  St.  466. 

In  Indiana,  a  purchaser  at  sheriff's 
sale,  from  which  redemption  has  been 
made  under  the  statute,  is  not  entitled 
in  ejectment  to  recover  possession  upon 
the  ground  that  he  had  redeemed  from 
a  sale  made  upon  a  senior  mortgage. 
His  right  as  such  redemptioner  is  not 
to  possession  of  the  lands,  but  to  a  lien 
thereon  for  his  redemption  money  and 
interest,  which  he  may  enforce  by  suit 
for  its  recovery.  Rice  v.  Puett,  81  Ind. 
230.  And  the  purchaser,  at  a  consta- 
ble's sale  of  mortgaged  personal  prop- 
erty, is  not  entitled  to  possession  unless 
he  complies  with  the  terms  of  the  mort- 


gage. State  ex  rel.  Jessug  v.  Milligan, 
100  Ind.  109. 

I  n  'Texas,  the  execution  of  a  mortgage 
on  chattel  property  cannot  affect  the 
right  of  a  creditor  of  the  mortgagor 
to  levy  upon  it  and  sell  his  interest  un- 
der execution;  the  purchaser  would  buy 
subject  to  the  mortgage  lien,  having 
notice  thereof.  If  after  purchase  the 
rights  of  the  lien  holder  are  jeopardized, 
he  may  sequester  the  property  in  a  suit 
against  the  mortgagor,  and  make  the 
purchaser  under  execution  a  party. 
Sparks  v.  Pace,  60  Tex.  298.  And  in 
the  same  State,  where  an  appeal  is  taken 
under  article  1493,  Pasch.  Dig.,  by  the 
provisions  of  which  execution  may  issue 
and  property  be  seized,  but  no  sale  can 
be  made  pending  the  appeal,  if  never- 
theless the  officer  sells,  the  purchaser  at 
this  void  sale  is  entitled  to  be  refunded 
the  purchase  money,  the  same  having 
been  applied  to  (he  satisfaction  of  the 
judgment.  Burns  v.  Ledbetter,  56  Tex. 
282. 

In  South  Carolina,  a  purchaser  at 
sheriff's  sale  may  sue  for  the  recovery 
of  the  land  purchased,  assailing  for 
fraud  a  prior  conveyance  by  the  judg- 
ment debtor,  and  in  the  same  action 
ask  judgment  that  the  prior  deed  be  set 
aside.  Burch  v.  Brantley,  20  S.  Car. 
503.  And  one  who  purchases  land  sold 
under  her  execution  for  less  than  the 
amount  due,  but  fails  to  receive  the 
sheriff's  deed,  is  entitled,  nevertheless, 
to  assert  her  equitable  title  to  such  land 
in  an  action  brought  for  its  partition,  to 
which  action  she  is  made  a  party  de- 
fendant.   Small  v.  Small,  16  S.  Car.  64. 

Where,  under  a  judgment  on  con- 
structive service,  certain  lands  were 
found  to  belong  to  the  debtor,  and  were 
subjected  to  the  payment  of  the  judg- 
ment, and  a  sale  was  had  and  the  lands 
sold  to  a  bona  fide  purchaser,  held,  that 
he  was  entitled  to  protection,  although 
afterwards  the  judgment  was  vacated 
and  set  aside.  Keene  v.  Sallenbach,  15 
Neb.  200. 

A  purchaser  at  an  execution  sale  is 
not  an  "aggrieved  party"  within  the 
meaning  of  $  693  of  the  California 
Code  of  Civil  Procedure,  which  pre- 
scribes a  penalty  for  selling  real  prop- 
erty without  notice,  recoverable  by  the 
party  aggrieved.  Kelley  v.  Desmond, 
63  Cal.  517. 

On  bill  by  the  holder  of  a  sheriff's 
deed,  made  to  him  as  assignee  of  the 
certificate  of  purchase,  to  set  aside  cer- 
tain deeds  made  by  the  defendant  in  the 
judgment  under  which  the  sheriff's  sale 
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5.  Liabilities  of  Purchaser. — Where  the  purchaser  at  an  execution 
sale  fails  or  refuses  to  pay  his  bid,  an  action  will  lie  against  him 
by  the  sheriff  in  his  official  capacity  to  recover  the  amount  of  the 
bid ; 1  or  the  bid  may  be  ignored  and  the  property  resold.*  If, 
upon  the  second  sale,  the  property  brings  less  than  the  amount 
bid  at  the  first  sale,  the  difference  may  be  recovered  from  the 
defaulting  bidder.8 


was  made,  as  clouds  upon  the  title,  it  is 
not  essential  to  the  relief  sought  for  the 
complainant  to  prove  affirmatively  that 
he  paid  value  for  the  certificate  of  pur- 
chase assigned  to  him,  and  upon  which 
his  deed  was  made.  Until  his  deed 
should  be  impeached,  in  some  mode 
known  to  the  law,  it  is  prima  facie 
sufficient  as  a  basis  to  the  relief  sought 
by  such  a  bill.  Shelton  v.  Blake,  115 
111.275- 

A,  a  married  woman,  joined  with  her 
husband  in  a  bond  with  warrant  of  at- 
torney, and  mortgage  of  her  real  estate, 
to  B,  who  entered  judgment  on  the 
bond  against  both  obligors,  and  under 
an  execution  thereon  levied  on  said  real 
estate  and  bought  it  in  at  sheriff's  sale. 
The  amount  bid  by  B  at  the  sale  was 
claimed  by  B  and  also  by  other  cred- 
itors of  A's  husband,  and  the  sheriff, 
having  filed  a  special  return,  an  auditor 
was  appointed  who  awarded  the  same 
to  B,  who  exchanged  receipts  with  the 
sheriff  for  the  purchase  money.  Sub- 
sequently B  issued  a  scire  facias  on  the 
mortgage.  Held,  that  the  defendants 
were  entitled  to  a  credit  for  the  sum  bid 
by  and  awarded  to  B  at  the  said  sheriff's 
sale,  although  he  did  not  obtain  a  good 
title,  owing  to  the  fact  that  the  bond  of 
the  married  woman  was  void  as  against 
her.  Wells  v.  Van  Dyke,  106  Pa.  St. 
in. 

The  right  of  an  execution  defendant 
to  use  a  patented  machine  passes  with 
the  machine  to  the  purchaser  at  sheriff's 
«»le.  Wilder  v.  Kent,  ie.  Fed.  Rep.  217. 

t  Bell  v.  Owen,  8  Aia.  312;  Robin- 
son v.  Garth,  6  Ala.  204;  s.  c,  41  Am. 
Dec.  47;  McKee  v.  Lineberger,  69  N. 
Car.  217;  Glenn  v.  Black,  31  Ga.  393; 
Jones  v.  Null,  9  Neb.  254;  ChappeTl  v. 
Dann,  21  Barb.  (N.  Y.)  17;  Herman  on 
Executions,  325,4211. 

Assumpsit  is  the  form  of  action  gen- 
erally resorted  to.  See  note  to  Mount 
i'.  Brown,  33  Miss.  566;  s.  c,  69  Am. 
Dec.  362,  365. 

The  purchaser  remains  liable  even 
though  he  may  have  assigned  his  bid. 
Wimer  v.  Obear,  23  Mo.  242. 

The  officer  should  tender  a  deed  to 


the  purchaser  before  suit.  McKee  v. 
Lineberger,  69  N.  Car.  217;  Hunt  v. 
Gregg,  8  Blackf.  (Ind.)  105.  But  corn- 
fare  Holdship  v.  Doran,  2  P.  &  W. 

(Pa.)  9. 

Where  the  property  of  a  corporation 
under  mortgage  was  levied  on  under 
various  other  claims,  and  the  company 
prepared  to  arrest  the  sale  by  affidavits 
of  illegality,  but  an  agreement  was 
effected  by  the  company  and  creditors 
represented,  under  which  the  objection 
was  to  be  withdrawn,  the  equity  of  re 
demption  of  the  property  to  be  sold  and 
bid  in  for  the  creditors,  at  a  stated  price, 
no  money  was  to  be  paid  except  the 
costs,  and  the  company  was  to  have  a 
specified  time  in  which  to  redeem  the 
property,  or  on  failure  to  do  so,  the 
creditors  were  to  be  interested  in  it  in 
proportion  to  their  claims,  and  the 
sheriff  assented  to  this  arrangement, 
and  the  property  was  bought  by  the 
agreed  bidder  for  the  creditors,  this  did 
not  give  other  creditors  the  right  to 
seek  redress  directly  from  the  bidder 
at  the  sale,  by  bill  in  equity,  for  the 
purpose  of  compelling  him  to  pay  the 
amount  of  the  bid,  especially  where  the 
complainants  had  postponed  all  action 
for  more  than  two  years,  where  the 
sheriff  had  gone  out  of  office,  -  and 
where  the  other  property  of  the  defend- 
ant had,  in  the  meantime,  been  sold 
and  otherwise  disposed  of.  Cureton  v. 
Wright,  73  Ga.  8. 

9.  Durnford  v.  Degruys,  8  Mart. 
(La.)  220;  s.  c,  13  Am.  Dec.  285;  Bis- 
bee  v.  Hall,  3  Ohio  449;  Roberts  v. 
Westbrook,  1  Coldw.  (Tenn.)  115; 
Herman  on  Executions,  325,  4211. 

3.  This  is  the  general  rule,  but  the 
exact  measure  of  damages  seems  to  de- 
pend somewhat  on  the  circumstances 
of  each  particular  case.  See  Girard  v. 
Taggart,  5  S.  &  R.  (Pa.)  19;  Adams  v. 
McMillan,  7  Port.  (Ala.)  73;  Lamkin 
v.  Crawford,  8  Ala.  153;  Glenn  v. 
Black,  31  Ga.  393.  But  in  Roberts  v. 
Westbrook,  1  Coldw.  (Tenn.)  115,  and 
Grier  v.  Youtz,  5  Jones  L.  (N.  Car.) 
371,  this  rule  is  held  not  to  apply  to 
execution  sales. 


233 


Digitized  by 


Google 


PnrchaMrs. 


JUDICIAL  SALES. 


Liabilities  of  Purchaser. 


Where  the  sale  is  made  under  a  decree  in  chancery,  the  power 
of  the  court  to  enforce  the  contract  of  purchase  is  broader  than 
in  case  of  an  ordinary  execution  sale.  In  addition  to  an  action  at 
law  to  recover  the  amount  bid,  or  the  deficiency  upon  a  resale,1 
the  court  of  chancery  may,  upon  motion,  or  proper  application, 
(i)  set  aside  the  sale,  release  the  purchaser,  and  decree  a  resale  . 
or  (2)  ratify  the  sale  and  decree  a  specific  performance  of  the  con- 
tract, enforcing  its  order  by  attachment  and  commitment  of  the 
person  of  the  purchaser  for  contempt ;  or  (3)  order  a  resale,  hold- 
ing the  purchaser  liable  for  any  deficiency,  and  for  the  costs  of 
the  resale."  * 


Judgment  for  the  deficiency  may  be 
obtained  upon  motion,  under  the  lit  it- 
sour  i  statute.  Phillips  v.  Goldman,  75 
Mo.  686;  Gray  v.  Case,  s1  Mo.  463. 
See  also  in  Indiana,  Williams  r\  Lines, 
7  Blackf.  (Ind.)  46. 

1.  These  remedies  exist,  notwith- 
standing the  more  summary  remedies 
to  which  resort  may  also  be  had  in 
courts  of  equity.  Townshend  v.  Simon, 
38  N.  J.  L.  239.  So  an  action  at  law 
may  be  maintained  upon  notes  or 
bonds  given  by  the  purchaser.  Farmers' 
etc.  Bank  v.  Martin,  7  Md.  342;  8.  c, 
61  Am.  Dec.  350,  352;  Riddle  v.  Hill, 
51  Ala.  224. 

But  a  defaulting  purchaser  at  sheriff!, 
sale  fs  not  liable  to  respond  in  damages 
for  loss  on  resale  of  the  property  if  it 
appears  that  under  the  first  sale  he 
would  have  acquired  a  more  valuable 
title  than  that  which  passed  to  the  pur  - 
chaser  at  the  last  sale,  or  that  the  terms 
of  the  first  sale  were  more  advantageous 
to  the  purchaser  than  those  of  the  re- 
sale. Hare  v.  Bedell,  98  Pa.  St.  48s. 
And  in  Tennessee,  where  a  sheriff,  un- 
der an  execution,  sells  land  and  it  is  bid 
in  by  a  purchaser  who  fails  to  pay  the 
money,  and  he  again  sells  at  a  less  sum 
to  another  purchaser,  the  first  pur- 
chaser cannot  be  held  liable  by  the 
judgment  creditor  for  the  difference  in 
the  first  and  last  bid.  Harvey  v. 
Adams,  9  Lea  (Tenn.)  289. 

3.  Abridged  from  2  Jones  on  Mort- 
gages, t)  1642,  by  Mr.  Freeman  in  a 
note  to  Mount  v.  Brown,  33  Miss.  566; 
s.  c,  69  Am.  Dec.  369.  See  also  Clark- 
son  v.  Read,  15  Gratt.  ( Va.)  288;  Good- 
win v.  Simonson,  74  N.  Y.  133;  Milten- 
berger  v.  Hill,  17  La.  An.  52;  Shaefer 
v.  O'Brien,  49  Md.  253;  Murdock's 
Case,  2  Bland  (Md.)  461;  s.  c,  20  Am. 
Dec.  381;  Stimson  v.  Mead,  2  R.  I. 
54' • 

Mode  of  Procedure  Generally. — After 
the  bid  has  been  accepted  and  the  sale 


ratified,  a  rule  may  be  taken  against 
the  purchaser  to  show  cause  why  he 
has  not  paid  his  bid  and  completed  his 
contract.  Anderson  v.  Foulke,  2  Har. 
&  G.  (Md.)  346;  Harding  v.  Yar- 
borough,  6  Jones  Eq.  (N.  Car.)  21;; 
Hill  v.  Hill,  58  111.  239;  Vance  v.  Fos- 
ter, 9  Bush  (Ky.)  389.  Upon  his  fail- 
ure to  show  cause,  the  court  will  order 
him  to  pay  the  purchase  money  and 
may  enforce  this  order  by  attachment. 
Brasher  v.  Cortlandt,  2  Johns.  Ch. 
(N.  Y.)  505;  Lansdown  v.  Elderton,  14 
Ves.  512,  and  authorities  last  above 
cited.  In  some  jurisdictions  this  order 
may  be  obtained  upon  motion  merely. 
Ogilvie  v.  Richardson,  14  Wis.  157; 
Cazet  v.  Hubbell,  36  N.  Y.  677.  And 
execution  has  been  issued  against  the 
property  of  the  purchaser  in  some  cases 
Blackmore  v.  Barker,  2  Swan.  (Tenn.) 
340;  Atkinson  v.  Richardson,  18  Wis. 
244. 

The  practice  is  similar  where  an 
order  for  resale  is  sought.  Matter  of 
Yates,  6  Jones  Eq.  (N.  Car.>  212,  306; 
Williams  r.  Blakey.  76  Va.  254; 
Schaefer  v.  O'Brien,  49  Md.  253.  The 
order  should  direct  the  resale  of  the 
property  at  the  risk  and  expense  of  the 
defaulting  bidder.  Hill  v.  Hill,  58  111. 
239. 

In  North  Carolina*  the  title  is  con 
sidered  in  custodia  legis  until  payment 
of  the  purchase  money.  Fleming  r. 
Roberts,  84  N.  Car.  532.  See  also  as 
to  retention  of  title  in  Virginia  and 
West  Virginia,  Glenn  v.  Blackford. 
23  W.  Va.  182;  Long  v.  Weller,  2<> 
Gratt  (Va.)  347. 

In    Tennessee,  judgment   may  be 
taken  and  a  resale  ordered  upon  motion  • 
and  without  notice  to  the  purchaser. 
Munson  v.  Payne,  9  Heisk.  (Tenn.)  672 ; 
Mosby  v.  Hunt.  9  Heisk.  (Tenn.)  675. 

A  purchaser  who  remains  in  posses- 
sion after  a  sale  is  set  aside  and  the 
deed   vacated   is  a  mere  trespasser. 
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V.  Settiso  Aside  ahd  Resale. — Where  justice  requires  it,  and 
the  rights  of  third  persons  have  not  so  intervened  as  to  prevent 
it,  the  court  issuing  the  process  or  order  of  sale  may  vacate  or  set 
aside  the  sale  for  good  cause  shown.  Indeed,  it  is  said  to  be 
"the  duty  of  all  courts,  when  satisfied  that  sales  made  under 
their  process  are  affected  with  fraud,  irregularity  or  error,  wilful 
disregard  of  the  statutory  regulations  by  the  officer,  whereby  the 
rights  of  either  of  the  parties  interested  are  seriously  affected,  to 
set  aside  such  sale  upon  a  proper  showing  to  the  court  under 
whose  process  the  sale  was  made,  and  order  a  resale  of  the  prop- 
erty." 1  Among  the  causes  for  which  sales  have  most  often  been 
set  aside  are  fraud,  accident  and  mistake.*    Mere  inadequacy  of 


Green  r.  Jordan,  83  Ala.  220;  s.  c.,  3 
Am.  St.  Rep.  711. 

See  further  as  to  liabilities  of 
purchaser  and  mode  of  enforcing 
bids.  Woods  v.  Ellis  (Va.),  7  S. 
E.  Rep.  852;  Townshend  v.  Simon, 
38  N.  J.  L.  239,  Shinn  v.  Roberts, 
20 N.J.  L.  43c;  s.  c,  43  Am.  Dec. 
636;  Galpin  v.  Lamb,  29  Ohio  St.  529; 
Cobb  v.  Wood,  8  Cush.  (Mass.)  228; 
Deaderick  v.  Watkins,  8  Humph. 
(Tenn.)  520;  Still  v.  Boon,  5  Sneed 
(Tenn.)  380;  Williams  v.  Blakey,  76 
Va.  254;  Mosby  v.  Withers,  80  Va.  82; 
Fleming  v.  Roberts,  84  N.  Car.  532; 
Clarkson  v.  Read,  15  Gratt.  (Va.)  288; 
Cooper  v.  Borrall.  10  Pa.  St.  491;  Shar- 
man  v.  Walker,  68  Ga.  148. 

1.  Herman  on  Executions  406,  § 
249.  This  statement  of  the  rule  serves 
to  indicate  generally  the  power,  if  not 
the  duty,  of  the  courts,  and  is  sup- 
ported in  its  general  scope  by  the  au- 
thorities cited  by  Mr.  Herman.  See 
slso  Freeman  on  Executions  (2nd  ed.), 
$  308;  Jarboe  v.  Colvin,  4  Bush  (Ky.) 
7p;  King  v.  Piatt,  37  N.  Y.  155; 
Rhonemus  v.  Corwin.  9  Ohio  St  366; 
Hopton  v.  Swan,  50  Miss.  545;  Hilleary 
r.  Thompson,  11  W.  Va.  113;  Fix  v. 
Loranger,  50  Mich.  199;  Kauffman  v. 
Walker,  9  Md.  240;  Hudson  v.  Morriss, 
55  Tex.  595;  Fleming  v.  Maddox,  30 
Iowa  239;  Ewald  v.  Coleman,  19  Ind. 
66;  and  authorities  hereinafter  cited. 

8.  See  Seaman  v.  Rigging,  1  Green's 
Ch.  (N.  J.)  214;  s.  c,  24  Am.  Dec.  200, 
with  note;  Aldrick  v.  Wilcox,  10  R.  I. 
405.  414;  Wetzler  v.  Schaumann,  9  C. 
E.  Green  (N.  J.)  64;  Campbell  v. 
Gardner,  3  Stockt.  Ch.  (N.  J.)  423;  s. 
c,  69  Am.  Dec.  598;  Littell  v.  Zuntz, 
2  Ala.  256;  s.  c'.,  36  Am.  Dec.  415; 
Hoppcck  v.  Conklin,  4  Sand.  Ch.  (N. 
Y.)  582;  Cumming's  Appeal,  23  Pa.  St. 
509;  Allen  v.  Clark,  36  Wis.  101. 


When  Bale  Will  Be  Set  Aside.— In  a 

recent  New  Jersey  case,  where  the 
complaint  in  the  original  cause  prom- 
ised to  notify  the  petitioner,  who  was 
interested  in  the  property,  of  the  time 
and  place  of  sale,  and  forgot  so  to  do, 
in  consequence  whereof  the  petitioner 
did  not  attend,  and  the  property  was 
sacrificed,  such  sale  was  set  aside.  Pell 
v.  Vreeland,  35  N.  J.  Eq.  22.  So,  in  a 
late  Texas  case,  it  was  held  that  a 
judgment  creditor  who,  by  reason  of 
the  unusual  hour  at  which  an  execution 
sale  is  made  and  the  inclemency  of  the 
weather,  is  prevented,  without  laches  on 
his  part,  from  being  present  to  protect 
his  interest  as  a  bidder  against  an  in- 
solvent judgment  debtor,  whereby,  and 
because  of  few  bidders  being  present, 
the  property  sold  for  less  than  its  value 
and  less  than  the  judgment,  is  entitled 
in  equity  to  have  the  sale  set  aside. 
Johnson  v.  Crawl,  55  Tex.  571.  And 
see  for  a  like  ruling  under  a  very  simi- 
lar state  of  facts,  Weir  v.  Travellers'  Ins. 
Co.,  32  Kan.  325. 

Where,  on  enquiry  at  the  office  of  the 
sheriff  by  the  attorney  of  a  defendant  in 
an  execution,  he  is  informed  by  a 
deputy  in  charge  of  the  office  that  the 
sale  of  the  property  levied  on,  consist- 
ing of  three  hundred  and  thirty -three 
shares  of  stock  in  a  corporation,  will 
take  place  at  twelve  o'clock  on  the  day 
of  sale,  and  subsequently  the  sale  is 
made  in  mass  at  ten  o'clock,  in  the  ab- 
sence of  the  defendant  or  his  attorney, 
and  without  their  knowledge,  and  at  a 
great  sacrifice  of  the  value  of  the  prop- 
erty, such  sale  will  be  set  aside,  on 
timely  application,  on  motion  of  de- 
fendant. Am.  Wine  Co.  v.  Scholer, 
85  Mo.  496. 

When  a  purchaser  of  land  at  sheriff's 
sale  induces  others  not  to  bid  and  thus 
procures  the  land  for  less  than  it  is 
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worth,  the  sale  will  be  set  aside,  and 
this  will  be  done  though  the  action  is  not 
instituted  until  after  the  year  of  re- 
demption has  expired.  Lynch  v.  Reese, 
97  Ind.  360. 

Where  two  separate  lots,  of  the  value 
of  $8,000,  are  sold  on  execution  for  $65, 
en  masse,  without  first  offering  them 
separately,  a  court  of  equity  will  inter- 
pose, if  invoked  in  a  reasonable  time, 
and  set  the  sale  aside.  Berry  v.  Lovi, 
107  111.  612. 

In  Hughes  v.  Duncan,  60  Tex.  72, 
where,  without  the  knowledge  of  the 
judgment  creditor,  in  whose  favor  a 
judgment  had  been  rendered,  ordering 
the  sale  of  specific  land,  to  which  a  lien 
attached,  execution  issued  under  which 
the  land  sold  for  one-fortieth  of  its  real 
value,  the  sale  was  set  aside  on  proceed- 
ings instituted  by  injunction  after  the 
sale  and  before  the  payment  of  the  sum 
bid,  it  being  shown  that  the  sale  was 
made  in  violation  of  an  agreement  be- 
tween the  debtor  and  creditor  for  in- 
dulgence and  both  uniting  in  proceed- 
ings to  set  it  aside. 

At  an  execution  sale  the  defendant's 
property  was  bid  off  by  the  plaintiff  at 
an  inconsiderable  sum,  in  pursuance  of 
an  alleged  fraudulent  arrangement  to 
suppress  competition  among  bidders. 
Held,  in  an  action  to  impeach  the  title 
acquired  by  plaintiff,  that  the  sale 
should  be  set  aside  and  the  parries 
placed  in  statu  quo,  without  prejudice 
to  the  plaintiff's  remedies  from  lapse  of 
time  since  the  sale.  Currie  v.  Clark,  go 
N.  Car.  355. 

In  a  foreign  attachment  suit,  under 
the  provisions  of  chapter  151  of  the 
code  of  Virginia,  where  the  defendant 
has  not  appeared  or  been  served  with  a 
copy  of  the  attachment  as  provided  in 
section  24,  the  giving  of  the  bond  re- 
quired by  said  section  is  a  condition 
precedent  to  the  sale  of  the  attached 
property  under  section  23  of  said  chap- 
ter. And  where  a  sale  is  made  with- 
out such  bond  having  been  given  and 
confirmed,  the  decree  confirming  such 
sale  will  be  reversed  and  the  sale  set 
aside,  and  the  purchaser  at  such  sale  is 
not  entitled  to  the  protection  of  the 
27th  section  of  said  chapter.  Hall  v. 
Lowther,  22  W.  Va.  ctfo. 

When  Sale  Will  Not  Be  Set  Aside.— An 
execution  sale  of  real  property  will  not 
be  set  aside  merely  because  sold  for 
much  less  than  its  real  value,  there  re- 
maining a  right  of  redemption  after  the 
sale.  Nor  will  it  be  set  aside  because 
the  tract  sold,  being  composed  of  parts 


of  two  lots  and  occupied  by  two 
dwelling  houses,  was  sold  as  one  parcel, 
it  being  determined  that  in  fact  the 
property  consisted  of  but  one  tract  or 
parcel  of  land.  Coolbaugh  v.  Roemer, 
32  Minn.  445. 

Where  a  judgment  is  rendered  and 
an  execution  issued  against  Rosina 
Coons,  it  is  not  sufficient  reason  for 
setting  aside  a  sale  of  real  estate  made 
on  6uch  execution  that  the  right  name 
of  the  defendant  is  shown  to  be  Rosina 
Kuhn.    Kuhn  v.  Kilmer,  16  Neb.  699. 

Defects  in  the  advertisement  of  the 
sale  by  the  sheriff,  and  in  the  notice 
given  to  the  defendant  in  execution,  are 
mere  irregularities,  and  do  not  furnish 
good  grounds  for  setting  aside  the  sale 
without  proof  of  consequent  injury  to 
the  party  complaining.  Holly  v.  Bass, 
68  Ala.  206. 

Mere  irregularity  in  making  a  judicial 
sale,  when  taken"  in  connection  with 
gross  inadequacy  of  consideration,  will 
not  alone,  as  matter  of  law,  be  held  a 
sufficient  ground  for  vacating  such  sale, 
in  the  absence  of  facts  showing  that  the 
irregularity  conduced  to  the  inadequacy 
of  the  sum  bid.  Allen  v.  Pierson,  60 
Tex.  604. 

In  Alabama,  the  following  distinction 
has  been  drawn:  "When  a  sale  of  lands 
under  execution  at  law  is  impeached,  be- 
cause of  mere  error  in  the  process,  or 
on  account  of  some  error  attending  its 
execution,  the  court  from  which  the 
process  issued  has  exclusive  jurisdiction 
to  set  aside  the  sale;  but,  if  fraud  or  il- 
legality attends  the  sale,  or  it  has  been 
followed  by  the  execution  of  a  convey- 
ance casting  a  cloud  upon  the  title,  a 
court  of  equity  has  jurisdiction  con- 
current with  the  court  of  law  to  set  it 
aside.  If  the  judgment  was  in  fact  sat- 
isfied at  the  time  of  the  sale  under  ex- 
ecution, the  court  from  which  the  pro- 
cess issued  has  undoubted  jurisdiction 
to  set  aside  the  sale;  but,  if  the  process 
is  regular  on  its  face,  and  the  sale  is 
followed  by  a  regular  conveyance  to  the 
plaintiff  in  execution  as  the  pur- 
chaser, the  fact  of  payment  resting  in 
parol,  a  court  of  equity  will  intervene, 
at  the  instance  of  the  defendant  in 
possession,  set  aside  the  sale,  and  can- 
cel the  conveyance  as  a  cloud  on  the 
title."  Cowen  v.  Sapp,  74  Ala.  44. 

See  also  upon  this  subject  generally 
Herman  on  Executions  408,  $  250;  34 
Am.  Dec.  204,  note;  Rights  of 
Purchaser,  supra,  this  title. 

In  Pennsylvania,  after  a  sheriff's  sale 
has  been  confirmed,  the  purchase  money 
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price,  however,  is  not  of  itself 
case,  for  setting  aside  the  sale.1 

paid,  the  deed  acknowledged,  recorded 
and  delivered  to  the  purchaser,  and 
possession  of  the  premises  taken  by 
him,  the  court  has  no  power,  upon  a 
rule  to  show  cause,  to  set  aside  the  sale 
and  compel  the  purchaser  to  deliver  up 
the  deed  to  be  cancelled.  Evans  v. 
Maury,  112  Pa.  St.  300.  See  also 
Cooper  v.  Wilson,  96  Pa.  St.  409. 

So  in  Illinois,  after  the  deed  for  real 
estate  sold  under  execution  has  been 
made,  the  court  has  no  power,  on  mo- 
tion, to  set  aside  the  deed  or  set  aside 
the  sale.  It  must  be  impeached,  if  at 
all,  in  equity,  unless  there  was  no  judg- 
ment or  execution,  or  the  court  had  no 
jurisdiction  to  render  the  judgment. 
Section  65  of  the  Practice  act  has  no 
application  to  motions  to  set  aside  ju- 
dicial sales,  but  refers  to  writs  of  execu- 
tion, replevin  bonds  and  the  like.  Jen- 
kins v.  Merriweather,  109  III,  647. 

In  Kansas,  a  sheriffs  sale  of  real  es- 
tate was  set  aside  by  the  court,  on  mo- 
tion of  one  of  the  parties,  upon  facts 
ascertained  and  proved  by  evidence 
other  than  the  papers  and  proceedings 
already  of  record  in  the  case,  and  with- 
out notice  to  and  in  the  absence  of  one 
of  the  parties  interested  in  the  sale. 
Held,  that  the  order  of  the  court,  setting 
aside  the  sale  without  notice,  was 
erroneous  under  such  circumstances. 
Baker  v.  Hall,  29  Kan.  442. 

Another  interesting  case  was  recently 
decided  by  the  supreme  court  of  Kan- 
sas. A  judgment  was  rendered  against 
the  defendant  on  a  promissory  note  and 
a  real  estate  mortgage,  in  his  absence 
and  without  his  knowledge,  in  pursu- 
ance of  a  service  of  summons  made  by 
the  sheriff,  who  left  a  duly  certified  copy 
thereof  with  his  wife  at  his  usual  place 
of  residence;  the  property  was  ordered 
to  be  sold;  at  the  time  when  the  judg- 
ment was  rendered  the  land  was  worth 
but  little  more  than  the  judgment;  af- 
terward the  defendant  returned  home 
and  had  notice  of  the  judgment;  an 
order  of  sale  was  then  issued;  the  de- 
fendant did  not  pay  or  tender  the 
amount  of  the  judgment  or  any  part 
thereof,  and  did  not  attend  the  sale  or 
attempt  to  make  the  property  sell  for 
what  it  was  worth,  and  the  property 
was  sold  to  a  person  not  an  entire 
stranger  to  all  the  proceedings  in  the 
case,  butnot  a  party  to  the  suit  and  hav- 
ing no  interest  in  the  judgment,  for  a 
sum  much  less  than  the  amount  of 


sufficient  cause,  in   an  ordinary 
But  gross  inadequacy  of  price 

the  judgment  and  much  less  than 
the  value  of  the  property;  afterward 
the  plaintiff  moved  the  court  to  have 
the  sale  confirmed;  and  the  defendant 
then  tendered  the  amount  of  the  judg- 
ment and  moved  the  court  that  the  sale 
be  set  aside;  and  the  plaintiff  and  pur- 
chaser then  jointly  moved  the  court  to 
permit  the  purchaser  to  increase  his  bid 
up  to  the  amount  of  the  judgment,  and 
to  permit  that  amount  to  be  credited  on 
the  judgment;  at  that  time  the  land  be- 
ing worth  nearly  twice  the  amount  of 
the  judgment.  Held,  that  the  motions 
of  the  plaintiff  and  purchaser  should  be 
sustained,  and  the  motion  of  the  de- 
fendant should  be  overruled;  that  neither 
the  manner  of  service  of  summons,  nor 
the  want  of  the  defendant's  actual 
knowledge  of  the  rendition  of  the  judg- 
ment, nor  the  fact  that  the  purchaser 
was  not  an  entire  stranger  to  all  the 
proceedings  in  the  case,  nor  the  fact 
that  the  property  was  sold  for  much 
less  than  its  value,  nor  the  fact  that  the 
property  at  the  time  of  the  confirma- 
tion of  the  sale  was  worth  much  more 
than  the  amount  of  the  judgment,  nor 
all  together,  will  authorize  the  sale  to 
be  set  aside.  McGeorge  v.  Sease,  32 
Kan.  387. 

In  Indiana,  a  sale  of  land  under  an 
alias  writ  will  not  be  set  aside  as  void 
merely  because  the  writ  was  improvi- 
dently  issued  by  the  clerk  without  the 
plaintiff's  order.  And  in  general  one 
claiming  in  the  character  of  a  judg- 
ment creditor  cannot  avail  himself  of 
mere  irregularities  to  set  aside  a  con- 
summated sale.  Johnson  v.  Murray,  112 
Ind.  154;  s.  c,  2  Am.  St.  Rep.  174. 

The  doctrine  of  estoppel  will  often 
prevent  a  party  from  having  a  sale  set 
aside  where  he  has  acquiesced  therein, 
delayed  too  long  or  received  the  benefits 
thereof.  See  Critchlow  v.  Critchlow 
(Pa.),  11  Atl.  Rep.  235;  Presstman  v. 
Mason  (Md.),  11  Atl.  Rep.  764;  Walet 
v.  Haskins,  68  Tex.  418;  s.  c,  2  Am.  St. 
Rep.  501.  SeealsoEcjyiTY;  Estoppel. 

1.  Graffam  v.  Burgess,  117  U.  S.  180; 
Brittin  v.  Handy,  20  Ark.  381 ;  s.  c,  73 
Am.  Dec.  497;  Parker  v.  Glenn,  72  Ga. 
637;  Weaver  v.  Lyon  (Pa.),  5  Atl.  Rep. 
782;  Coolbaugh  v.  Roemer,  32  Minn. 
445;  Beckwith  v.  Kings  Mt.  etc.  Co.,  87 
N.  Car.  155;  Hunt  v.  Fisher,  29  Fed. 
Rep.  801  and  note;  Littell  v.  Zuntz,  2 
Ala.  256;  s.  c,  36  Am.  Dec.  415. 

Thus  a  sheriffs  sale  on  execution  of 
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has  in  many  cases  been  treated  as  a  badge  of  fraud,1  and,  when 
coupled  with  other  suspicious  circumstances,  may  be  sufficient 
cause  for  setting  aside  the  sale.8 

Any  party  in  interest,  usually  the  plaintiff,  the  defendant  or 
the  purchaser,  may  have  the  sale  vacated  for  good  cause  when  he 
has  been  prejudiced  thereby.*  But  a  stranger  in  interest  who  is 
not  injuriously  affected  by  the  sale  cannot  have  it  vacated.4  Nor 


real  estate  of  the  alleged  value  of  $6,400, 
subject  to  a  mortgage  of  $4,000,  for  the 
sum  of  $5,  will  not  be  set  aside  merely 
on  the  ground  of  inadequacy  of  price. 
Kerr  v.  Haverstick,  94  Ind.  178.  So 
held  where  $165  was  bid  for  property 
worth  $600.  Sowles  v.  Harvey,  20  Ind. 
3-17;  s.  c,  83  Am.  Dec.  315.  And  see 
especially  O'Callaghan  v.  O'Callaghan, 
91  111.  228.  But  compare  In  re  Palmer, 
13  Fed.  Rep.  870;  Blackburn  v.  Selma 
R.  Co.,  3  Fed.  Rep.  689. 

Affidavits  which  state  simply  that  the 
lands  "sold  for  greatly  less  than  their 
value,"  not  stating  the  value  and  price, 
or  other  facts  from  which  these  can  be 
ascertained,  being  merely  the  statement 
of  opinions,  are  not  sufficient  to  set 
aside  the  sale.  Holly  v.  Bass,  68  Ala. 
206. 

1.  See  Fisher  v.  Shelver,  53  Wis. 
498;  Ames  v  Gilmore,  59  Mo.  537;  Ful- 
ler v.  Brewster,  53  Md.  358,  361 ;  Ap- 
person  v.  Burgett,  33  Ark.  338;  Stevens 
v.  Dillman,  86  111.  233;  Loring  v.  Dun- 
ning, 16  Fla.  1 19. 

3.  Kloepping  v.  Stellmacher,  21  N. 
J.  Eq.  328;  Fletcher  v.  McGill,  110 
Ind.  395;  Wright  v.  Dick  (Ind.;,  19  N. 
E.  Rep.  306;  Cubbage  v.  Franklin,  62 
Mo.  364;  Morris  v.  Roley,  73  111.  462; 
Pearson  v-  Hudson,  52  Tex.  352;  Fitz- 
gerald v.  Kelso  (Iowa),  29  N.  W.  Rep. 
943;  Bean  v.  Hoffendorfer  (Ky.),  2  S. 
W.  Rep.  556;  Weir  v.  Travelers'  Ins. 
Co.,  32  Kan.  325;  Lee  v.  Davis,  16  Ala. 
516;  Beckwith  v.  Kings  etc.  Co.,  87  N. 
Car.  155. 

"  Iriadequacy  of  price  is  not  sufficient 
per  se  to  set  aside  a  sale,  unless  it  is  so 
gross  as,  when  combined  with  other 
circumstances,  to  amount  to  fraud;  but 
if  it  be  great,  it  is  of  itself  a  strong  cir- 
cumstance to  evidence  fraud;  and  this 
is  true  where  it  is  attended  by  any 
other  fact  showing  the  transaction  to 
be  unfair  or  unjust  or  against  good  con- 
science." Parker  v.  Glenn,  72  Ga. 
637. 

Where  an  order  of  sale  is  issued 
without  the  authority  or  knowledge  of 
the  judgment  creditor  or  any  of  his 
attorneys,  and  the  creditor  has  no 


knowledge  of  the  day  of  sale,  and  the 
attorneys  of  the  creditor  testify  they 
had  no  notice  thereof,  and  the  attorneys 
are  not  present  at  the  sale,  and  the  real 
estate  is  bid  in  by  one  of  the  judgment 
debtors  under  the  direction  of  his  wife, 
for  and  in  her  name,  at  a  grossly  inade- 
quate price,  the  district  court  is  justified 
in  setting  the  sale  aside.  Weir  v. 
Travelers'  Ins.  Co.,  .32  Kan.  325. 

Great  inadequacy  of  price  at  a  ju- 
dicial sale  of  real  estate  requires  only 
slight  circumstances  of  unfairness  in  the 
conduct  of  the  party  benefited  by  the 
sale  to  raise  a  presumption  of  fraud. 
And  if  the  inadequacy  of  price  at  a  sale 
on  an  execution  be  so  gross  as  to  shock 
the  conscience,  or  if  in  addition  to  gross 
inadequacy  the  purchaser  has  been 
guilty  of  unfairness  or  has  taken  any 
undue  advantage,  or  if  the  owner  of  the 
property  or  the  party  interested  in  it 
has  been  for  any  other  reason  misled 
or  surprised,  then  the  sale  will  be  re- 
garded as  fraudulent  and  void,  and  the 
party  injured  will  be  permitted  to  re- 
deem the  property  sold.  Graffam  v. 
Burgess,  117  U.  S.  t8o. 

Where  real  estate  is  sold  at  sheriff's 
sale,  a  few  minutes  prior  to  the  time  at 
which  the  sale  was  advertised  to  take 
place,  and  at  a  grossly  inadequate  price, 
the  sale  may  be  set  aside  on  motion  of 
the  defendant.  Pickett  v.  Pickett,  31 
Kan.  727. 

See  also,  for  a  collection  of  many 
other  authorities  upon  this  subject, 
Debts  op  De  -edents,  vol.  5,  p.  301 ; 
Subtit.  Restra'ning  and  Setting  Aside. 

3.  Freeman  on  Executions,  §  305; 
Galbreath  v.  Drought,  29  Kan.  711; 
Cravens  v.  Wilson,  48  Tex.  324;  U.  S. 
v.  Vestel,  12  Fed.  Rep.  59. 

Thus  holders  of  subordinate  liens  or 
thoss  to  whom  property  is  transferred 
subject  to  the  lien  of  the  execution  may, 
in  proper  cases,  have  the  sale  vacated. 
Harrison  v.  Andrews,  18  Kan.  535; 
Cravens  v.  Wilson,  48  Tex.  324.  Com- 
pare Frink  v.  Morrison,  13  Abb.  Pr. 
(N.  Y.)  80. 

4.  Gilmer,  Matter  of,  21  La.  An.  589, 
and  Louisiana  cases  there  cited ;  Laird 
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can  one  who  retains,  and  will  not  surrender,  its  benefits.1  One 
who  seeks  to  set  aside  a  sale  should  act  promptly,  lest  innocent 
parties  should  acquire  rights,  or  he  should  be  deemed  to  have  ac- 
quiesced therein.*  And  notice  of  the  motion  or  proceeding  to 
vacate  a  sale  should  be  given  to  all  parties  in  interest.8 

VI  Redejcptioh — 1.  Generally— What  Law  Governs.— The  right 
to  redeem  from  an  execution  sale  is  purely  statutory.4  As  a 
general  rule,  the  law  in  force  at  the  time  of  the  sale  will  govern 
and  determine  the  right  to  redeem  ;6  but  in  case  of  a  sale  upon 
foreclosure  of  a  mortgage,  it  has  been  held  that  the  right  of  re- 
demption existing  at  the  time  of  the  execution  of  the  mortgage 
cannot  be  taken  away  by  subsequent  legislation.6  And  where  the 
liability  which  results  in  the  judgment  and  execution  under  which 
the  sale  is  made,  occurs  in  one  State,  and  the  sale  is  made  in  an- 
other, the  right  to  redeem  is  controlled  by  the  law  of  the  forum, 
or  State  in  which  the  judgment  is  rendered.* 

Where  real  estate  is  sold  separately  in  different  parcels,  it 
may  be  redeemed  separately.8  The  right  to  redeem  is,  in  a  sense, 
a  personal  right  and  follows  the  judgment  debtor  even  though  he 
may  have  sold  the  land  after  the  lien  of  the  judgment  or  execu- 
tion attached.9 


v.  Laird,  4  Pac.  L.  Jour.  474;  Glassell 
t'.  Wilson,  4  Wash.  (U.  S.)  to. 

1.  Johnson  v.  Caldwell,  38  Tex.  217; 
Tarleton  v.  Kennedy.  21  La.  An.  500. 

J.  Vanduyne  v.  Vanduyne,  16  N.  J. 
Eq.  93;  Daniel  v.  Modawell,  22  Ala. 
365;  Cunningham  v.  Felker,  26  Iowa 
■  17;  Lyon  v.  Brunson,  48  Mich.  194; 
Cent.  Pac.  R.  Co.  v.  Creed,  70  Cal. 
497;  Cowan  v.  Sapp,  81  Ala.  526,  and 
Alabama  cases  cited:  Raymond  v. 
Paule,  21  Wis.  531 ;  Jenkins  v.  Merri- 
weather,  109  111.  647;  Ingram  v.  Belk, 
2  Strobh.  (S.  Car.)  207;  Stewart  v. 
Marshall,  4  G.  Greene  (Iowa)  75.  See 
Fletcher  v.  McGill,  1 10  Ind.  406. 

*.  Wright  v.  Leclaire,  3  Iowa  241; 
Osborn  v.  Cloud,  21  Iowa  238;  Lyster 
v.  Brewer,  13  Iowa  461;  Stark  v. 
Mitchel,  2  A.  K.  Marsh.  (Ky.)  16; 
Wilhams  v.  Cummins,  4  J.  J.  Marsh. 
<KJ'  )  637;  Toler  v.  Ayres,  1  Tex.  398; 
McKinney  v.  Jones,  7  Tex.  598;  s.  c,  58 
Am.  Dec.  83;  Sears  v.  Low,  2  Gilm. 
>IH.)  281,  Baker  v.  Hall,  29  Kan.  442; 
Chne  v.  Greene,  1  Blackf.  (Ind.)  53; 
State  Bank  v.  Marsh,  5  Eng.  (Ark.) 
129.  See  also  Wilkie  v.  Ingham,  52 
Mich.  641. 

The  officer  who  made  the  sale  is  not, 
however,  a  necessary  party  in  ordinary 
cases.   Beach  v.  Dennis,  47  Ala.  262. 

4.  Rorer  on  Judicial  Sales  (2nd  ed.), 
i 1 148;  Herman  on  Executions,  437, 
4  263;  Freeman  on  Executions,  v  314. 


"There  are  two  rights  of  redemption, 
the  general  equitable  right  and  the 
statutory  right.  The  former  is  forever 
barred  by  the  decree  and  sale;  the  latter 
does  not  spring  into  existence  until  the 
sale  takes  place."  Eiceman  v.  Pinch, 
79  Ind.  511,  $12, fer  Elliott,  C.  J. 

0.  Davis  v.  Rupe,  114  Ind.  588;  Ed- 
wards v.  Johnson,  105  Ind.  594;  Moor 
v.  Seaton,  31  Ind.  11.  See  also  Butler 
v .  Palmer,  1  Hill  (N.  Y.)  324;  Moore 
v.  Martin,  38  Cal.  428;  Tuolumne  etc. 
Co.  v.  Sedgwick,  15  Cal:  515. 

6.  Cargill  v.  Power,  1  Mich.  369; 
Howard  v.  Bugbee,  24  How.  (U.  S.) 

f6i;  Travellers'  Ins.  Co.  v.  Brouse,  83 
nd.  62.  See  also  Buser  v.  Shepard, 
107  Ind.  417;  Bryson  v.  McCreary,  102 
Ind.  1;  Coddington  v.  Bispham.  36  N 
J.  Eq.  574;  Boice  f.Boice,  27  Minn.  371; 
Hillebert  v.  Porter,  28  Minn.  496;  Hey- 
ward  v.  Judd,  4  Minn.  483;  2  Jones 
Mort.,  4  1051;  Conflict  of  Laws, 
vol.  3,  p.  499. 

7.  Hutchms  v.  Barnett,  19  Ind.  15; 
Doe  v.  Collins,  1  Ind.  24;  Rorer  on 
Judicial  Sales  (2nd.  ed.),  §  1149. 

8.  Robertson  v.  Dennis,  20  111. 
3«3- 

9.  Livingston  v.  Arnoux,  56  N.  Y. 
507;  s.  c,  11  Alb.  L.  J.  111;  Rorer  on 
Judicial  Sales,  t)  1 164;  Yoakum  v. 
Bower,  51  Cal.  539;  Elsworth  v.  Mul- 
doon,  15  Abb.  Pr.  U.  S.  (N.  Y.)  440. 

And  where  land  has  been  sold  atexe- 
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2.  Who  May  Redeem. — The  right  of  redemption  is  generally 
confined  to  the  execution  debtor  and  his  grantee,  and  to  judg- 
ment creditors  and  their  assignees ; 1  but  it  is  held  that  the  statu- 
tory right  to  redeem  when  given  to  judgment  creditors  applies  to 
those  in  favor  of  whom  judgment  is  rendered  after  as  well  as  be- 
fore the  sale.* 


cution  sale,  the  right  of  creditors  to  re- 
deem from  the  purchaser  at  the  sale,  or 
of  one  creditor  to  redeem  from  another 
who  had  previously  redeemed  from  the 
purchaser,  cannot  be  cut  off  by  a  sale  of 
the  land  by  the  judgment  debtor.  Mc- 
Clean  v.  Harris,  14  Lea  (Tenn.)  510. 

1.  Herman  on  Executions  437,  § 
264. 

The  right  of  redemption,  given  by 
statute  to  judgment  creditors,  cannot  be 
extended  by  a  court  of  equity  to  cred- 
itors by  simple  contract  only,  although 
their  debts  are  ascertained  and  adjudged 
by  the  decree.  Seals  v.  Pheiffer,  77 
Ala.  278.  See  also  Woods  v .McGavock, 
10  Yerg.  (Tenn.)  133;  Hopkins  v.  Webb, 
9  Humph.  (Tenn.)  519. 

The  assignee  of  a  judgment  creditor 
is  said  to  be  a  judgment  creditor,  in  con- 
templation of  law.  Sweezey  v.  Chan- 
dler, 11  111.  445;  Stein  v.  Chambless,  18 
Iowa  474. 

3.  Couthway  v.  Berghaus,  25  Ala.  393. 
See  also  Julian  v.  Beal,  26  Ind.  220; 
McMillan  v.  Richards,  9  Cal.  365;  s.  c, 
70  Am.  Dec.  655. 

Who  Hay  Redeem  In  Particular  Oases. 
— The  vendee  of  an  execution  defend- 
ant, whose  lands  are  sold  at  execution 
sale,  may  redeem  the  lands  to  which  he 
holds  title  from  such  sale,  although  the 
judgment  defendant  may  have  appealed 
the  case.  Thayer  v.  Coldren,  57  Iowa 
110. 

In  the  same  State  it  is  held  that 
where  the  plaintiffs  and  others  obtained 
a  decree  subjecting  certain  premises  to 
the  payment  of  their  judgments  in  the 
order  of  their  priority,  and  one  execu- 
tion issued  in  the  name  of  all,  and  the 
execution  sale  was  for  the  benefit  of  all, 
but  the  proceeds  were  exhausted  in 
paying  prior  judgments,  the  plaintiffs 
would  not  have  the  right  to  redeem  from 
such  sale.  An  execution  creditor  can- 
not redeem  from  his  own  sale.  Harden 
v.  Smith,  58  Iowa  285.  And  where  a 
party  conveys  his  real  estate  with  the 
intent  to  defraud  his  creditors,  the  con- 
veyance is  absolute  as  to  him,  and  he 
attains  no  equitable  interest  therein 
which  is  the  subject  of  a  lien,  under  our 
statute,  in  favor  of  a  subsequent  judg- 


ment creditor  of  the  grantor;  and  hence, 
such  judgment  creditor  has  no  statutory 
right  to  redeem  the  property  from  a 
sale  thereof,  made  under  special  execu- 
tion, at  the  suit  of  other  creditors,  who 
have  had  the  conveyance  set  aside  in  a 
proceeding  in  equity.  Howland  v. 
Knot,  59  Iowa  46. 

In  Alabama,  a  tender,  or  offer  tore- 
deem,  on  compliance  with  the  terms  of 
the  statute,  by  the  judgment  debtor 
himself,  "reinvests  him  with  the  legal 
title;"  but  the  statute  does  not  extend 
to  his  alienee  or  assignee,  whose  rights, 
if  any  passed  by  the  assignment  (a 
question  which  is  not  decided),  can 
only  be  enforced  in  equity.  Searcey  v. 
Oates,  68  Ala.  m. 

In  Illinois,  it  is  held  that  the  mere 
act  of  redeeming  from  a  judicial  sale 
may  be  done  by  one  not  having  the 
right  to  redeem,  as  well  as  by  one  hav- 
ing such  right,  provided  the  purchaser 
sees  proper  to  accept  of  the  amount  of 
the  charge  or  encumbrance.and  the  effect 
of  such  redemption  will  be  to  divest  all 
the  rights  acquired  under  the  sale.  If 
the  redemption  be  made  by  a  judgment 
creditor,  in  order  to  be  availing  to  him 
under  his  statutory  right  to  redeem,  and 
to  pass  the  title  in  case  of  a  second  sale 
in  satisfaction  of  his  own  judgment,  he 
must  have  a  valid  execution,  followed 
by  a  sheriff's  deed  executed  in  con- 
formity with  the  statute.  It  does  not 
follow  that  because  a  redemption  in  fact 
has  been  effected, the  redeeming  creditor 
will  get  a  good  title  to  the  land,  without 
the  existence  of  the  conditions  named. 
Meyer  v.  Mintonye,  106  111.  414.  Corn- 
fare  Bennitt  v.  Wilmington  Star  Min- 
ing Co.,18  111.  App.  17. 

In  Indiana,  the  statute  mentions  five 
classes  of  persons  who  may  redeem, 
but  they  are  all  either  owners  of  the 
real  estate  or  some  interest  therein,  their 
personal  representatives  and  assigns,  or 
creditors  holding  junior  liens  of  record 
thereon.  2  Works  Ind.  PI.  &  Pr.;  §  1191. 
See  also  Green  v.  Doane,  57  Ind.  186; 
Fletcher  v.  Homes,  25  Ind.  458;  Whis- 
nand  v.  Small,  65  Ind.  120. 

The  statute  should,  however,  be  liber- 
ally construed.   Green  v.  Doane,  57 
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3.  Time  and  Manner  of  Redemption. — The  time  and  manner  of 
redemption  must  depend  upon  the  statute  governing  each  par- 
ticular case,  and  that  statute,  must  be  followed  in  all  material  re- 
spects.1 The  time  of  redemption  is  to  be  determined  by  exclud- 
ing the  first  day  and  including  the  last  day  of  the  statutory 
period.*    Nothing  but  money,  or  that  which  the  law  recognizes 


Ind.  186.  See  also  Hervey  v.  Krost 
(Ind.),  19  N.  E.  Rep.  12s.  See  gener- 
ally upon  this  subject  Rorer  on  Judicial 
Sales,  1 157,  1180;  Herman  on  Exe- 
cutions, §  264;  and  as  to  the  right  of 
those  interested  to  redeem  in  case  of  a 
mortgage,  see  2  Jones  Mort.,  §  1055,  et 
teg. 

1.  Eiceman  v.  Finch,  79  Ind.  511; 
Moras  v.  Purvis,  68  N.  Y.  225;  Davis  v. 
Seymour,  16  Minn.  210;  Spoor  v.  Phil- 
lips, 27  Ala.  193;  Wilcoxson  v.  Miller, 
49  Cal.  193;  Ex  parte  Bank  of  Monroe, 
7  Hill  (N.Y.)  177;  s.  c,  42  Am.  Dec. 
«i;  Waller  v.  Harris,  20  Wend.  (N.Y.) 
555;  s.  c,  32  Am.  Dec.  590;  Miller  v. 
Lewis,  4  N.  Y.  560.  Compare  Hall  v. 
Thomas,  27  Barb.  (N.  Y.)  58;  People  v. 
Ransom,  2  Hill  (N.Y.)  58. 

The  following  case  arose  in  Indiana, 
under  a  statute  allowing  one  year  for 
redemption:  A  recovered  a  personal 
judgment  against  B  in  1870.  C  after- 
wards also  recovered  a  personal  judg- 
ment against  B,  and  on  execution 
thereon  bid  off  B's  land,  after  which  A 
foreclosed  an  older  mortgage  upon  the 
same  lands,  not  making  C  a  party  to  his 
foreclosure  suit.  After  C  received  his 
deed  from  the  sheriff,  the  land  was  sold 
to  A  by  the  sheriff  upon  an  execution 
on  A's  judgment  and  on  his  decree 
jointly,  and  in  due  time  A  received  a 
sheriff's  deed.  Held,  that  C,  after  the 
lapse  of  a  year  from  A's  purchase,  could 
not  redeem,  aliier,  if  A's  purchase 
had  been  upon  his  decree  of  foreclosure 
only.  Cummings  v.  Pottinger,  83  Ind. 
394. 

Formalities  may,  however,  be  waived 
by  the  parties.  People  v.  Ransom,  4 
Den.  (N.  Y.)  148;  Blair  v.  Chamblin, 
39HI.S21;  s.  c,  89  Am.  Dec.  322;  In 
matter  of  Eleventh  Avenue,  81  N.  Y. 
436.  452;  Kell  v.  Worden,  110  111.  310; 
Kilbride  v.  Munn,  55  Iowa  445;  Tag- 
gart  v.  McKinsev,  85  Ind.  392;  'Bagley 
v.  Ward,  37  Cal.  129;  Allen  v.  Mc- 
Gaughey,  31  Ark.  252. 

1.  Teucherr  Hiatt,  2}  Iowa  529;  Ex 
forie  Bank  of  Monroe, "7  Hill  (N.  Y.) 
177,  s.  c,  42  Am.  Dec.  61;  Rorer  on 
Judicial  Sales,  §  1183;  Herman  on 
Executions,  438,  $  265.  See  also  Per- 
12  C.  of  L. — 16  2 


ham  v.  Kuper,  61  Cal.  331;  Gross  v.- 
Fowler,  21  Cal.  392;  People  v.  Luther, 
I  Wend.  (N.  Y.)  42. 

This  period  begins  to  run  on  the  day 
that  the  purchaser  completes  his  pur- 
chase by  the  payment  of  his  bid.  Lig- 

fett  v.  Firestone,  96  Ind.  260.   See  also 
laina  v.  Elliott,  51  Cal.  8;  York  v. 
Briscoe,  67  111.  533. 

Redemption  After  Statutory  Period. — 
The  court  cannot  ordinarily  extend  the 
time  for  redemption  beyond  the  statu- 
tory period.  Hughes  v.  Feeter,  23  Iowa 
547.  Compare  Carroll  v.  McCullough, 
63  N.  H.  98;  Rose  v.  Mead,  e.  Gilm. 
(111.)  171;  Lowry  v.  McGhee,  8  Yerg. 
(Tenn.)  242. 

But  it  may  be  done  by  agreement  of 
parties.  Miller  v.  Lewjs,  4  N.  Y.  554; 
Rector  v.  Shirk,  92  Ind.  31. 

It  is  competent  for  the  purchaser  of 
real  estate  at  sheriffs  sale  to  suffer  the 
land  to  be  redeemed  from  such  sale, 
after  the  expiration  of  the  year  allowed 
by  law  for  such  redemption  and  before 
the  execution  of  the  sheriff's  deed,  and 
if  he  agree  to  such  redemption,  and  ac- 
cept the  redemption  money,  he  will  be 
estopped  to  deny  the  right  to  redeem. 
Taggart  v.  McKinsev,  85  Ind.  392.  See 
also  Goddard  v.  Renner,  57  Ind.  532; 
Phyfei\  Riley,  15  Wend.  (N.  Y.)  248. 

Such  an  agreement,  although  verbal, 
is  not  void  under  the  statute  of  frauds. 
Butt  v.  Butt,  91  Ind.  505;  McMakiri  v. 
Schenck,  98  Ind.  264.  Sec  also  Marlatt 
X'.  Warwick,  18  N.  J.  Eq.  108;  Southard 
v.  Pope's  Exrs.,  9  B.  Mon.  (Ky.)  261: 
Turner  v.  King,  2  Ired.  (N.  Car.)  132; 
s.  c,  38  Am.  Dec.  679. 

The  following  facts  were  alleged  in 
the  complaint  in  a  recent  case:  A 
owned  a  certain  lot  upon  which  was  a 
mortgage  debt  due  B.  The  lot  was 
sold  under  an  execution  for  another 
debt  and  was  purchased  by  B,  who 
represented  to  A,  who  was  a  foreigner 
and  uninformed  on  the  subject,  that  the 
lot  was  not  subject  to  redemption  un- 
less the  mortgage  debt  was  also  paid, 
but  promised  to  hold  the. same  in  trust 
until  the  rents  and  profits  paid  the  judg- 
ment and  ten  per  cent,  interest,  and  also 
the  mortgage  debt.  These  representa- 
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as  a  legal  tender,  will  be  accepted  in  payment  of  the  amount  due.1 
And  it  must  be  paid  to  the  person  and  in  the  manner  prescribed 
by  the  statute  under  which  the  redemption  is  made.* 


tions  are  alleged  to  have  been  false  and 
fraudulent.  Repairs  being  required  on 
the  premises,  B  was  let  into  partial  pos- 
session and  made  repairs,  which,  by 
agreement,  were  to  be  included  in  the 
debt.  Subsequently  the  lot  was  sold 
under  the  mortgage  without  relief  from 
valuation  or  appraisement  laws,  al- 
though the  mortgage  did  not  authorize 
this,  and  the  property  was  purchased 
by  B,  who  had  been  let  into  full  posses- 
sion and  who  now  claims  to  hold  an  ab- 
solute title  to  the  property,  although  the 
time  for  redemption  has  not  yet  expired. 
It  is  alleged  that  the  rents  and  profits 
since  the  property  has  been  in  posses- 
sion of  B,  have  more  than  paid  both 
debts,  interest  and  repairs.  A  offered 
to  pay  any  balance  due  on  an  account 
being  taken,  and  demands  judgment  for 
any  excess  of  payment  and  possession 
of  the  property.  Held,  that  the  com- 
plaint contains  a  good  cause  of  action. 
Scheffermeyer  v.  Schaper,  97  Ind.  70. 
See  also  Felton  v.  Smith,  84  Ind.  48c. 

In  another  recent  case,  arising  in  Illi- 
nois, it  appeared  that  land  was  sold  on 
execution,  at  a  grossly  inadequate  price, 
and  bid  in  by  one  who  was  the  family 
.  physician  of  the  debtor,  and  regarded 
as  an  intimate  friend  and  advisor,  the 
debtor  being  an  aged,  illiterate  person, 
almost  wholly  ignorant  of  his  legal 
rights.  The  purchaser  promised  to  give 
the  debter  all  the  time  he  wanted  to  re- 
deem, telling  him  he  had  fifteen  months 
in  which  to  redeem,  and  by  artifice  and 
misrepresentation  lulled  him  into  a 
sense  of  security  until  the  time  of  re- 
demption had  passed,  with  the  knowl- 


chaser  and  his  grantee  to  redeem  the 
land.  Tarkington  v.  Conley,  59  Iowa  28. 
1.  Dougherty  v.  Postgate,  3  Iowa 

?2;  Rorer  on  Judicial  Sales,  $  1181; 
,ytle  v.  Etherly,  10  Yerg.  (Tenn.)  389; 
People  v.  Mayhew,  26  Cal.  655. 

The  holder  of  a  sheriff's  certificate  of 
purchase  of  real  estate  sold  on  execution 
cannot  defeat  a  redemption  in  a  case 
where  the  clerk  receives  in  good  faith 
the  amount  necessary  to  redeem  in 
bank  notes,  deposits  them  in  bank  and 
has  continuously,  from  the  time  of  the 
receipt,  lawful  money  ready  for  the 
holder  of  the  certificate,  which  he  is 
willing  to  deliver,  and  does  tender,  to 
him;  and  where  such  facts  appear  in 
the  complaint,  in  an  action  to  set  aside 
the  sheriff's  deed  executed  after  such 
redemption,  and  to  quiet  title  to  the 
land,  the  complaint  is  sufficient  on  de- 
murrer. Boyd  v.  Olvey,  82  Ind.  294. 
See  also  Webb  v.  Watson,  18  Iowa 
537;  Hall  v.  Fisher,  9  Barb.  (N.  Y.)  17; 
Buford  v.  Henzier,  8  Biss.  (U.  S.)  177 
But  compare  People  v.  Hays,  4  Cal.  127; 
People  v.  Baker,  20  Wend.  (N.  Y.)  602. 

S.  In  some  States  it  may  be  paid  to 
the  officer  who  made  the  sale.  Elkin 
v.  People,  3  Scam.  (111.)  207;  People  v. 
Baker,  20  Wend.  (N.  Y.)  602.  In 
others  to  the  clerk  of  the  court.  Webb 
v.  Watson,  18  Iowa  537.  In  others  it 
is  sufficient  to  offer  to  credit  the  debtor 
with  the  amount  where  the  creditor  re- 
deems. Moore  v.  Gore,  35  Ala.  701. 
See  also  Elkin  v.  People,  3  Scam.  (111.) 
207;  s.  c,  36  Am.  Dec.  541,  and  note; 
Freeman  on  Executions,  §318. 
The  holder  of  the  certificate  of  sale. 


edge  and  participation  of  the  assignee  of  and  not  the  assignee  of  the  judgment,  is 

the  certificate  of  purchase,  to  whom  a    ~-':*'-J  *     *l-     -  ■—  '  -  —  

sheriff's  deed  was  made.  ItwasAe/rf,  that 
the  debtor,  under  these  circumstances, 
was  entitled,  on  bill  in  equity,  to  redeem 
from  the  sale,  ajid  have  the  sheriff's  deed 
set  aside  as  a  cloud  on  his  title.  Palmer 
v.  Douglas  et  al,  107  111.  204.  See  also 
Fletcher  v.  McGill,  110  Ind.  395. 

But  where  a  purchaser  at  an  execu- 
tion sale,  after  the  sale,  offered  to  con- 
vey to  the  execution  debtor  the  land 
purchased,  upon  being  paid  a  certain 
amount  within  a  certain  time,  which 
amount  the  debtor  agreed  to  pay  within 
the  time  named,  if  he  could  raise  it,  but 
failed  to  perform  on  his  part,  it  was 
held,  that  these  facts  would  not  support 
an  action  by  the  debtor  against  the  pur 


entitled  to  the  redemption  money. 
Brown  v.  Harrison,  93  Ind.  142.  . 

A,  B  and  C,  in  consecutive  order  of 
time,  obtained  judgments  against  D, 
which  became  liens  on  the  debtor's  real 
estate.  A's  judgment  was  satisfied  by 
sheriff's  sale  of  the  real  estate  to  A, 
and  B,  within  the  proper  time,  redeemed 
by  virtue  of  his  judgment,  paying  the 
proper  sum  to  the  clerk,  which  the 
clerk,  upon  demand,  paid  to  A  as  for  such 
redemption.  B's  judgment  was  af- 
terwards reversed  for  error,  and  re- 
manded, and  another  trial  resulted  in 
another  judgment  in  his  favor.  B  then 
brought  suit  against  A,  C,  D,  and  the 
sheriff,  alleging  these  facts,  and  that  E> 
still  owned  the  land,  and  was  otherwise 
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4.  Effect  of  Redemption. — "  The  effect  of  redemption  from  exe- 
cution sale  by  the  execution  debtor,  or  his  assigns  or  grantee,  is 
merely  to  terminate  the  sale  and  restore  the  property  to  its  origi- 
nal condition.  It  confers  no  new  right."1  But  a  judgment  credi- 
tor who  redeems  is  said  to  be  substituted  to  the  rights  of  the 
pui  chaser.* 

JUNE-SHOP. — A  place  where  odds  and  ends  are  purchased  and 
sold.8 


insolvent.  Held,  that  the  complaint 
as  against  C  and  D  was  good  on  de- 
murrer. Held,  also,  that  A,  having  ac- 
cepted the  redemption  money,  waived 
any  irregularity  in  the  redemption,  and 
that  C  an  D  cou'.d  not  question  the 
regularity  of  the  redemption.  Held, 
also,  under  the  Indiana  Redemption  act 
of  1879,  that  a  judgment  upon  the  facts 
stated  in  the  complaint  for  costs  against 
Cand  D,  and  that  the  plaintiff  have  ex- 
ecution on  the  original  judgment  in 
favor  of  A,  was  not  erroneous.  Carver 
v.  Howard,  92  Ind.  173. 

Under  the  Indiana  redemption  law 
of  March  31st,  1879  (acts  1879,  p.  176), 
the  owner  of  land  sold  by  the  sheriff,  at 
the  time  of  the  sale,  may  redeem  the 
land  from  such  sheriff's  sale,  but  the 
statute  does  not  give  such  owner  any 
lien  upon  the  land  for  the  amount  of 
money  paid  by  him  in  such  redemption. 
Groves  v.  Barber,  98  Ind.  309. 

Where  a  judgment  debtor  has  a 
naked  right  to  redeem  certain  real 
estate,  by  the  payment  of  a  certain  sum 
of  money,  the  lien  of  the  judgment,  if 
any,  on  such  right  to  redeem,  will  not 
entitle  the  judgment  plaintiff  to  demand 
from  the  owner  of  the  fee,  in  such  real 
estate,  an  accounting  for  rents  and 
profits  thereof.  Wilhelm  v.  Humphries, 
97  Ind.  520. 

The  plaintiff  had  a  suit  pending  to 
foreclose  a  mortgage  on  real  estate  on 
which  A  had  a  junior  lien  by  judgment. 
A  valid  agreement  was  made  between 
the  debtor  and  W  &  S  by  which  W  & 
S  undertook  to  pay  the  judgment, 
whereupon  the  plaintiff  dismissed  its 
suit  as  against  A.  Execution  was 
issued  on  A's  judgment,  upon  which 
H  purchased  the  property,  satisfying 
the  judgment  and  taking  a  certifi- 
cate of  purchase,  and  then  W  & 
S  paid  him  what  he  had  bid,  and  there- 
after he  held  the  certificate  as  their 
trustee  and  to  indemnify  himself  as 
their  surety  on  another  matter.  At  the 
proper  time  he  received  a  sheriff 's  deed, 
and  then,  having  been  released  as  surety, 
he  conveyed  to  W,  with  the  consent  of 


S,  and  W,  by  deed  of  quitclaim,  con- 
veyed to  the  appellant.  The  plaintiff 
finally  obtained  a  sheriff's  deed  upon 
sale  to  satisfy  its  mortgage,  and  brought 
this  suit  for  possession. 

Held,  that  the  transaction  between 
W  &  S  and  H  was  in  equity  a  redemp- 
tion of  the  property  from  the  sale  upon 
the  judgment,  and  a  payment  by  them 
of  the  judgment,  and  that  the  paper 
title  acquired  by  them,  under  the  cir- 
cumstances, could  not  be  interposed 
against  the  plaintiff.  Shanklin  v. 
Franklin  Life  Ins.  Co.,  77  Ind.  268. 

The  owner  of  land  sold  under  ex- 
ecution may  redeem  it  without  paying 
the  taxes  paid  on  it  by  the  purchaser 
since  his  purchase.  They  are  no  part 
of  "the  lawful  charges"  required  by  the 
statute.  The  purchaser's  remedy  for 
them  is  by  action  at  law.  Fuller  v. 
Evatt,  42  Ark.  230. 

1.  Rorer  on  Judicial  Sales,  y  1194. 
See  also  Stein  v.  Chambless,  18  Iowa 
474;  Titus  v.  Lewis,  3  Barb.  (N.  Y.) 
70;  State  v .  Sherill,  34  Ind.  57;  Taggart 
v.  McKinsey,  85  ind.  392;  Bodine  v. 
Moore,  18  V.  347;  Warren  v.  Fish, 
7  Minn.  432. 

2.  Rorer  on  Judicial  Sales,  y  1195; 
Freeman  on  Executions,  y  321.  See 
also  and  compare  Clayton  v.  Ellis,  50 
Iowa  590;  Allen  v.  McGaughey  31 
Ark.  252;  Settlemire  v.  Newsome,  10 
Oreg.  446;  Fischer  v.  Eslaman,  68 
111.  78;  Rice  v.  Puett,  81  Ind.  230; 
Eldridge  v.  Wright,  55  Cal.  531. 

Authorities  for  Judicial  Sales. — Rorer 
on  Judicial  Sales;  Herman  on  Execu- 
tions; Freeman  on  Executions;  Free- 
man on  Void  Judicial  Sales;  and  for 
particular  branches  of  the  subject,  see 
Jones  on  Mortgages  and  the  various  text 
books  on  Executors  and  Administrators, 
Guardian  and  Ward,  and  Trusts  and 
Trustees,  besides  valuable  notes  in 
many  of  the  American  Decisions. 

8.  A  store  where  old  metals,  ropes, 
rags,  etc.,  are  bought  and  sold,  is  a 
junk-shop,  within  the  meaning  of  a 
licence  act.  City  Council  of  Charleston 
v.  Goldsmith,  12  Rich.  (S.  Car.)  470. 
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1.  Definition,  244. 

2.  Various  Kinds  of  Jurisdiction,  with 

Definitions  Thereof,  251. 

3.  Constitutional  Limitations  as  to 

Jurisdiction,  252. 

(«)  Jurisdiction  of  the  Judicial 
Over  tie  Executive  Depart- 
ment, 253. 

(J)  Jurisdiction  of  the  Judicial 
Over  the  Legislative  De- 
partment,and  Over  Political 
Questions,  257. 

(c)  Jurisdiction  of  the  Legisla- 
tive Ox'er  the  Executive  and 
Judicial  Departments,  258. 

4.  Superior   or   Inferior  Courts  or 

Courts  of  General  and  Limited 

Jurisdiction,  265. 

(a)  Superior  Courts,  267. 

(4)  Inferior  Courts,  268. 

(c)  Justices'  Courts,  270. 

5.  Presumption  as  to  Jurisdiction,  270. 

(a)  Of  Superior  Courts,  271. 

(i)  Of  Inferior  Courts,  274. 

(c)  Of  Superior  Courts  Exer- 
cising Special  Statutory 
Powers,  275. 

6.  Jurisdiction  Determined  by  Value, 

283. 

la)  Courts  of  Original  Juris- 
diction, 283. 

(b)  Courts  of  Appellate  Juris- 
diction, 287. 

7.  Exclusive  Jurisdiction.  290. 

8.  Concurrent  Jurisdiction,  292. 

(a)  Generally,  292 

(b)  Law  and  Equity  Courts,  293 

(c)  Jurisdiction  in  Pern,  295. 

1.  Definition. — Jurisdiction  is 

1.  Note  as  to  Cross  References. — This 

article  discusses  only  such  general 
principles  affecting  the  question  of 
jurisdiction  as  can  properly  be  treated 
separately,  and  as  are  stated  in  the 
analysis.  For  the  convenience  of  the 
reader  the  following  table  of  cross 
references  is  here  given: 

Jurisdiction  of  Respective  Tribunals 
and  Public  Officers. — See  Admiralty; 
Appeal  ;  Arbitration  ;  Bank- 
ruptcy;  Consuls  and  Ambassa- 
dors; Courts;  Criminal  Proce- 
dure; DebtsofDecedents;  Equity; 
Error,  Writ  of;  Justice  of  the 
Peace;  Military  Law  [lor  Courts 
Martial];  Probate  and  Letters 
of  Administration,  etc.  etc. 

Jurisdiction  In  Specific  Actions. — See 
Bonds;  Divorce;  Embezzlement; 


(d)  United    States  and  State 
Courts,  295. 

(e)  Stales  with  Boundary  Riv- 
ers, 296. 

9.  Incidental  Jurisdiction ;  Terms  of 
Court ;  see  also  Contempt  of 
Court.  Courts,  296. 

10.  Jurisdiction  Acquired  by  Consent, 

299. 

(a)  Over  Persons,  299. 
(i)  Over  Subject  Matter,  301. 
(c)  Only  Given  to  Judicial  Tri- 
bunals, 303. 

11.  Jurisdiction  Taken  Away,  303. 

(a)  Generally,  303. 

(b)  By  Statute,  303. 
(<-)  By  Consent,  305. 

(«*)  By  Subsequent  Events,  305. 

12.  Jurisdiction  Enquired  Into,  306. 

(a)  When,  306. 

(i)  By  What  Court,  307. 

(c)  In  What  Manner,  309. 

( 1 )  Motion  to  Dismiss,  309. 

(2)  Demurrer,  309. 

(3)  Plea,  309. 

(4)  Motion  to  Vacate  Judg- 
ment, 310. 

(5)  Certiorari.  See  Certio- 
rari, 310. 

(6)  Prohibition.  See  Prohi- 
bition, 311. 

(8)  Habeas    Corpus.  Se* 
Habeas  Corpus,  311. 

13.  Effect  of  Acting  Without  Jurisdic- 

tion, 31 1. 
( a )  Generally,  311. 
(*)  Illegal  Courts,  312. 

14.  Special  Phrases  Construed,  314. 

the  authority  by  which  judicial 

Habeas  Corpus;  Nonresidents; 
Partition;  Partnership;  Quo 
Warranto;  Receivers;  Summary 
Proceedings;  Trusts,  etc.  etc. 

Jurisdiction  Over  Specific  Persons. — 
See  Consuls  and  Ambassadors; 
Executors  and  Administrators; 
Guardian  and  Ward;  Habeas 
Corpus;  Partnership;  Receivers 
and  Trusts,  etc.  etc. 

Jurisdiction  in  Rem. — See  Criminal. 
Procedure;  Ejectment:  Equity; 
Foreign  Attachment;  Partition, 
etc.  etc. 

Jurisdiction  in  Personam. — See  Crim- 
inal Procedure;  Equity;  Habeas 
Corpus,  Nonresidents;  Service 
of  Process,  etc.  etc. 

Jurisdiction  Acquired  and  Lost. — See 
also  Appeal;  Change  of  Venue; 
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officers  take  cognizance  of  and  decide  causes,1  or,  as  it  has  been 
most  frequently  defined  the  power  to  hear  and  determine  a  cause* 
The  definition  thus  limited  implies  that  if  a  cburt  having  power  to 
hear  and  determine  a  cause  enters  a  judgment  therein,  the  valid- 
ity of  such  judgment  is  not  affected  by  the  power  of  the  court  to 


Death  ;  Discontinuance  ;  Error, 
Writ  of  ;  Foreign  Attachment  ; 
Notice;  Removal  of  Causes;  Serv- 
ice of  Process,  etc.  etc. 

Conflicts  of  Jurisdiction.  —  See  Con- 
flicts of  Laws  ;  Constitutional 
Law;  Criminal  Procedure;  Ha- 
beas Corpus;  International  Law; 
Judgment;  Nonresidents;  Parti- 
tion: Removal  of  Causes,  etc.  etc. 

Effect  of  Acting  without  Jurisdiction. 
—  See  Constable;  Habeas  Corpus; 
Judge;  Judgment;  Justice  of  the 
Peace;  Malicious  Prosecution; 
Sheriff,  etc.  etc. 

Incidental  Jurisdiction.  —  See  also 
Contempt  of  Court;  Courts  [for 
Rules  of  Court]. 

Restraint  of  Acting  without  Jurisdic- 
tion.— See  Prohibition,  Writ  of. 

Territorial  Jurisdiction. — See  Crimi- 
nal Procedure  ;  Equity  ;  Eject- 
ment; Nonresidents;  Service  of 
Process;  Partition,  etc.  etc. 

1.  Bouv.  L.  Diet.  (15th  ed.),  vol.3, 
p.  36. 

2.  Definition. — There  is  perhaps  no 
word  in  English  law  that  has  been 
more  frequently  defined  than  this  of 
"jurisdiction.  "*  From  the  earliest  times 
we  find  the  question  of  its  proper  defini- 
tion engaging  the  attention  of  jurists. 
Thus  we  find  the  following:  "And 
jurisdiction  is  nothing  else  than  to 
have  the  authority  of  judging,  that  is 
of  pronouncing  judgment  between 
parties  in  actions  against  persons  or 
things,  according  as  they  have  been 
brought  into  judgment  by  an  authority 
either  ordinary  or  delegated,  concern- 
ing which  we  have  spoken  above  con- 
cerning the  powers  of  those  who  judge." 
Bracton  De  Legibus  Angliae  (Master 
of  Rolls'  ed.  1883),  vol.  6,  p.  159,  or 
lib.  s,  tract  5,  fol.  400  v.  "  Juris- 
dtctio  est  fotestas  de  publico  introducta 
cum  necessitate  jurisdicendi,  I  Bulst. 
210."  The  case  of  the  Marshalsea,  10 
Coke  73a,  or  as  translated  by  Mr. 
Burrill:  "jurisdiction  is  a  power  in- 
troduced of  common  right  [by  public 
authority  or  for  the  common  benefit] 
arising  out  of  the  necessity  of  declaring 
the  law." 

"The  right  by  which  judges  exer- 


cise their  power."  Hale's  Anal.,  $  11. 
"  The  power  of  hearing  and  determin- 
ing causes,  and  of  doing  justice,  in 
matters  of  complaint.  "  Halifax  Anal., 
v.  3,  c.  8,  num.  4. 

In  the  United  States  supreme  court 
in  183 2  the  word  was  thus  defined  by 
Mr.  Justice  Baldwin:  "The  powei 
to  hear  and  determine  a  cause  is  juris 
diction;  it  is  'coram  judice,'  whenever  j, 
case  is  presented  which  brings  this 
power  into  action;  if  the  petitioner 
states  such  a  case  in  his  petition  that  on 
a  demurrer  the  court  would  render 
judgment  in  his  favor,  it  is  an  un- 
doubted case  of  jurisdiction,  whether 
on  an  answer  denying  and  putting  in 
issue  the  allegations  of  the  petition,  the 
'petitioner  makes  out  his  case,  is  the 
exercise  of  jurisdiction  conferred  by 
the  filing  of  a  petition  containing  all  the 
requisites  and  in  the  manner  prescribed 
by  law. "  U.  S.  v.  Arrendo  et  al.,  6 
Peters  (U.  S.)  691,  709. 

And  the  same  jusUce  said  later  ( 1838) 
that  "jurisdiction  is  the  power  to  hear 
and  determine  the  subject  matter  in 
controversy  between  parties  to  a  suit, 
to  adjudicate  or  exercise  any  judicial 
power  over  them;  the  question  is, 
whether  on  a  case  before  a  court,  their 
action  is  judicial  or  extrajudicial;  with- 
out the  authority  of  law,  to  render  a 
judgment  or  decree  upon  the  rights  of 
the  litigant  parties.  If  the  law  confers 
the  power  to  render  a  judgment  or  de- 
cree, then  the  court  has  jurisdic- 
tion; what  shall  be  adjudged  or  decreed 
between  the  parties,  and  with  which  is 
the  right  of  the  case,  is  judicial  action 
by  hearing  and  determining  it.  "  State 
of  Rhode  Island  v.  State  of  Massachu- 
setts, 12  Peters  (U.  S.),  657,  718.  See 
also  Grignon's  Lessee  v.  Astor  et  al., 
3  How.  (U.  S.)  319,338. 

Many  of  the  decisions  in  the  State 
courts  are  to  the  same  effect.  Thus  in 
a  recent  case  in  Indiana  (1887),  the 
court,  in  reversing  the  court  below  on 
an  appeal  on  the  ground  that  the  court 
had  not  jurisdiction  in  the  case,  said: 
"Two  things  are  absolutely  essential  to 
the  power  of  a  court  to  decide  a  legal 
controversy — jurisdiction  of  the  subject 
matter  and  Jurisdiction  of  the  person. 
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enter  the  judgment  in  question.1  To  escape  this  difficulty  there 
is  a  tendency  in  the  latest  decisions  in  the  United  States  to  hold 


Both  must  exist,  otherwise  it  is  the  im- 
perative duty  of  the  court  to  decline  to 
do  more  than  ascertain  and  declare 
that  it  has  no  power  to  examine  or  de- 
cide the  merits  of  the  controversy. 
Authors  and  courts  agree  upon  this 
rudimentary  principle  of  law.  Neither 
in  reason  nor  upon  authority  can 
there  be  a  doubt  as  to  its  soundness. 
Power  is  essential  to  the  validity  of 
every  act,  judicial,  legislative  or  exec- 
utive. 'Where  there  i6  no  power  to 
hear  and  determine,  there  can  be  no 
judicial  decision.  Expressions  of  indi- 
vidual opinion  there  may  be,  but  a' 
judicial  judgment  there  cannot  be.  A 
judicial  judgment  is  the  product  of 
power — the  power  of  the  law — and  is 
not  the  mere  expression  of  the  individ- 
ual opinion  of  a  judge.  The  question 
is  purely  and  intrinsically  one  of  power, 
for  the  jurisdiction  of  a  court  consists 
solely  in  its  power  to  hear  and  deter- 
mine the  causes  brought  to  its  bar.  If 
jurisdiction  does  not  exist,  power  is 
absent,  and  if  power  is  lacking,  an  ex- 
pression of  opinion  upon  any  other  than 
a  jurisdictional  question,  although  ju- 
dicial in  form,  is  simply  the  opinion  of  its 
author;  valuable,  it  may  possibly  be,  as 
an  argument,  but  effective  as  the 
opinion  of  the  court  it  is  not."  Robert- 
son v.  State  (Ind.),  7  West.  Rep.  481, 
488;  s.  c,  10  Northeast.  Rep.  582,  583. 
Many  of  the  State  courts  have  defined 
jurisdiction  as  the  power  to  hear  and 
determine  the  cause.  See  Wightman 
v.  Krasner,  20  Ala.  446;  Goodman  v. 
Winter,  64  Ala.  410;  Tramwell  v. 
Town  of  Russellville,  34  Ark.  105; 
Hickman  v.  O'Neal,  10  Cal.  292;  Ex 
/«r/e Bennett,  44  Cal.  84;  Buchi>.  Han- 
son, 70  111.  4S0;  Schroeder  v.  Mer- 
chants &  Mec.  Ins.  Co.,  104  111.  71; 
State  v.  Lazarus  (La.),  1  South.  Rep. 
361,  391;  Bumstead  v.  Read,  31  Barb. 
(N  Y.)  661;  King  v,  Poole,  36  Barb. 
(N.  Y.)  242;  Brownsville  v.  Basse, 
43  Tex.  440;  State  v.  Whitford,  54 
Wis.  150,  157. 

1.  Alleged  Defect  In  Definition.  — If 
jurisdiction  is  simply  the  power  to  hear 
and  determine,  it  follows  that  a  court 
having  jurisdiction  of  a  cause  may 
enter  whatever  judgment  it  may  think 
proper,  because  it  is  a  principle  of  the 
common  law  that  the  judgment  of  a 
court  having  jurisdiction  is  conclusive, 
and  therefore  there  is  no  tribunal  that 


could  collaterally  revise  and  correct  its 
decision.  Thus  in  a  case  where,  in  an 
adverse  proceeding,  a  decree  had  been 
entered  restraining  a  municipal  cor- 
poration from  granting  to  certain  per- 
sons the  right  to  construct  a  railroad 
on  a  city  street,  and  subsequently  a 
person  had  been  adjudged  guilty  of  a 
contempt  in  not  obeying  that  injuncUon, 
and  fined  on  appeal  to  the  court  of 
errors  and  appeals,  Johnson,  J.,  in 
delivering  the  opinion  of  the  appellate 
court,  quoted  the  above  definition  from 
State  of  Rhode  Island,  State  of  Massa- 
chusetts, 12  Pet.  (U.  S.)  718),  ante,n.  2, 
p.  245),  and  then  continued:  "This,  I 
apprehend,  points  to  the  true  line  of 
enquiry  to  determine  the  question  of  ju- 
risdiction. We  are  not  called  upon  to 
say  whether  the  court  decided  right  or 
not  in  granting  the  injunction,  but 
whether  it  became  their  duty  to  decide 
either  that  it  should  be  granted  or  de- 
nted. If  such  was  their  duty,  then 
they  had  jurisdiction,  and  their  decision, 
be  it  correct  or  erroneous,  is  the  law 
of  the  case  until  it  shall  be  reversed 
upon  appeal;  and  can  only  be  ques- 
tioned upon  a  direct  proceeding  to 
review  it,  and  not  collaterally."  Peo- 
ple v.  Sturtevant,  9  N.  Y.  263,  267. 

And  in  1809,  in  an  action  of  eject- 
ment, wherein  the  defendants  relied 
upon  a  purchase  at  an  execution  issued 
on  a  judgment  confiscating  the  said  real 
estate,  the  plaintiff  contended  that 
the  act  did  not  authorize  confiscation  iu 
this  case.  The  supreme  court  refused 
to  consider  this  question,  because  the 
court  -which  entered  the  judgment  had 
general  jurisdiction  in  the  action,  and 
therefore  its  judgment,  even  if  erro- 
neous, was  not  void,  and  could  not  be 
enquired  into  in  a  collateral  proceeding. 
Kempe's  Lessee  v.  Kennedy,  5  C ranch 
(U.  S.)  173. 

So  in  another  early  case  in  the 
United  States  supreme  court  (1830), 
where  in  a  petition  for  a  habeas  corf  us 
to  inquire  into  the  legality  of  the 
petitioner's  imprisonment  by  virtue  of 
a  judgment  of  a  United  States  circuit 
court,  the  petitioner  alleged  that  the  in- 
dictments under  which  he  was  con- 
victed and  sentenced  to  imprisonment, 
charged  no  offence  for  which'the  pris- 
oner was  punishable  in  the  court,  or  of 
which  that  court  could  take  cognizance, 
and  consequently  that  the  proceedings 
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that  jurisdiction  is  not  only  the  power  to  hear  and  determine,  but 
also  the  power  to  render  the  particular  judgment  entered  in  the 
particular  case.1 


were  coram  non  iudice,  the  court  re- 
fused the  writ,  Mr.  Chief  Justice 
Marshall  saying:  "We  have  no  power 
to  examine  the  proceedings  on  a  writ 
of  error,  and  it  would  be  strange  if, 
under  color  of  a  writ  to  liberate  an  in- 
dividual from  unlawful  imprisonment, 
we  could  substantially  reverse  a  judg- 
ment which  the  law  has  placed  beyond 
our  control.   An  imprisonment  under 
a  judgment  cannot  be  unlawful  unless 
that  judgment  be  an  absolute  nullity; 
and  it  is  not  a  nullity  if  the  court  has 
general  jurisdiction   of  the  subject, 
although  it  should  be  erroneous."  Ex 
faril  Watkins,  3  Pet.  (U.  S.)  193,  203. 
Reiving  on  this  decision  it  was  held  in 
the  United  States  circuit  court,  sitting  in 
New  York,  that  "The  circuit  judge  has 
no  jurisdiction  to  review,  on  habeas 
*orfus,  the  judgment  of  the  circuit  court, 
on  a  conviction  and  sentence  on  an  in- 
dictment, on  an  allegation  that  the 
statute  under  which  such  sentence  was 
imposed  had  been  repealed  before  such 
sentence  was  passed."   In  re  Callicot, 
5  Blatch.  (U.  S.)  89. 

And  so  it  has  been  held  in  the  state 
courts  that,  in  case  of  a  commitment 
under  the  judgment  of  a  court  having 
jurisdiction,  the  record  of  the  court 
will  only  be  looked  into  on  a  habeas  ■ 
<orfus  proceeding  to  ascertain  whether 
a  judgment  exists,  without  regard  to 
the  question  whether  it  be  right  or 
wrong.  Ex  parte  Winston,  9  Nev.  71; 
People  v.  Shea,  3  Park.  Cas.  (N.  Y.). 

That  this  is  the  law  in  England 
would  seem  to  be  clear.  For  while  on 
a  writ  of  habeas  corpus  enquiry  will 
be  made  into  the  question  whether  the 
court  had  lawfully  acquired  jurisdiction 
in  the  cases,  thus  noticing  that  an  ar- 
rest was  made  on  Sunday  and  was 
therefore  illegal.  Ex  parte  Eggington, 
2EI.&BI.  717  (75  E.  C.  L.).  Orthat 
the  party  petitioner  was  privileged 
from  arrest.  Ex  parte  Dakins,  16  C. 
B.  77  (81  E.  C.  L.).  Or  that  the  offence 
was  not  indictable.  Bushel's  Case,  6 
Howell's  St  Trials  999.  Yet  it  has 
been  expressly  decided  that  it  is  not 
competent  at  the  hearing  on  a  habeas 
tortus  proceeding  for  a  person  to  show 
by  affidavit  that  the  offence  of  which  he 
was  convicted  was  not  committed 
within  the  jurisdiction  of  the  convict- 
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ing  magistrate,  as  that  is  a  matter  which 
ought  to  be  decided  by  the  magistrate. 
Ex  parte  Smith.  3  H.  &  N.  227;  and 
where  the  jurisdiction  of  the  court  to 
try  and  punish  an  offence  is  not  denied, 
another  court  on  a  hearing  in  habeas  cor- 
pus will  not  enquire  into  the  authority  of 
the  court  to  pass  the  sentence  imposed, 
nor  is  it  necessary  to  set  out  the  au- 
thority of  the  court  to  pass  such  sen- 
ence  on  the  return.  Ex  parte  Brennan, 
joQj.B.492  (59  E.  C.  L.). 

In  the  case  of  inferior  courts  in  Eng- 
land the  sentence  will  be  enquired  into. 
Thus  in  a  case  where  a  justice  of  the 
peace  was  empowered  to  impose  a 
penalty,  half  of  which  was  to  go  to  the 
informer  and  half  to  the  overseers  of 
the  poor,  and  the  justice  gave  the 
whole  of  the  penalty  to  the 
overseers  of  the  poor,  it  was  held 
that  the  judgment  was  void,  and  that 
the  justice  having  arrested  the  defend- 
ant for  nonpayment  of  the  penalty  was 
liable  for  damages  therefor  in  an 
action  of  trespass.  Griffith  v.  Haines 
et  al.,  2  M.  &  W.  33s  (1837).  This, 
however,  simply  follows  the  general 
rule  that  the  record  of  a  justice  of  the 
peace  must  show  jurisdiction. 

1.  Definition  Resulting  from  the 
Latest  Cases. — There  is  a  very  clearly 
defined  attempt  in  the  latest  cases  in 
the  United  States,  however,  to  escape 
from  the  position  that  the  judgment  of 
a  court  having  jurisdiction  to  hear  and 
determine  is  conclusive,  by  adding  to 
the  definition  of  jurisdiction  a  new 
element,  viz:  that  jurisdiction  is  not 
merely  the  power  to  hear  and  deter- 
mine, but  also  the  power  to  render  the 
particular  judgment  which  was 
rendered.  Thus  in  a  recent  case  (1873), 
in  which  it  was  decided  that  where  a 
county  court  having  jurisdiction  to  au- 
thorize a  sale  of  a  decedent's  estate  for 
his  debts  does  autnorize  it,  and  the 
sale  is  made,  the  sale  must  be  presumed 
in  this  court  to  have  been  regularly 
made.  Mr.  Justice  Swayne,  in  de- 
livering the  opinion  of  the  court,  said: 
"The  settled  rule  of  law  is  that  jurisdic- 
tion having  attached  in  the  original 
case,  everything  done  within  the  power 
of  that  jurisdiction,  when  collaterally 
questioned,  is  to  be  held  conclusive  of 
the  rights  of  the  parties,  unless  im- 
peached   for    fraud."      Cornett  v. 
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Williams,  20  Wall.  (U.  S.)  226,  250. 

And  in  1876.  in  a  case  where  the  title 
to  certain  real  estate  was  involved,  it 
was  held  that  a  prior  confiscation  of  this 
real  estate,  in  a  proceeding  for  a  for- 
feiture in  which  the  record  showed  that 
no  notice  had  been  given  to  the  owner, 
was  void.  Mr.  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  refers 
to  the  preceding  cases,  quotes  the 
language  used  in  Cornett  v.  Williams, 
20  Wall.  (U.  S.)  226,  250  (cited  supra), 
as  an  accurate  statement  of  the  doctrine, 
and  further  says  that  "the  doctrine" 
that  when  a  court  has  once  acquired 
jurisdiction,  it  has  a  right  to  decide 
every  question  which  arises  in  the  cause, 
and  its  judgment,  however  erroneous, 
cannot  be  collaterally  assailed,  is  un- 
doubtedly correct  as  a  general  proposi 
tion,  but,  like  all  general  propositions,  is 
subject  to  many  qualifications  in  its  ap- 
plication. .  .  .  The  doctrine  is  only 
correct  when  the  court  proceeds  after 
acquiring  jurisdiction  of  the  cause,  ac- 
cording to  the  established  modes 
governing  the  class  to  which  the  case 
belongs,  and  does  not  transcend  in  the 
extent  or  character  of  its  judgment  the 
law  which  is  applicable  to  it.  Windsor 
r.  McVeigh,  93  N.  S.  274,  282,  283. 

In  like  manner,  although  it  has  been 
expressly  decided  in  the  United  States 
courts  that  the  question  whether  a 
matter  for  which  a  party  is  indicted  in 
the  district  court  is  or  is  not  a  crime 
against  the  laws  of  the  United  States 
is  within  the  jurisdiction  of  said  district 
•court,  whose  decision  thereon  will  not 
be  reviewed  in  the  supreme  court  by 
habeas  corpus.  Ex  parte  Watkins,  3 
Pet.  (U.  S.)  193,  203;  Ex  parte  Parks, 
93  U.  S.  18.  Yet  in  a  case  where  a 
court  had  imposed  a  fine  and  imprison- 
ment, and  the  statute  only  conferred 
power  to  punish  by  fine  or  imprison- 
ment, and  the  fine  was  paid,  and  the 
court  then,  at  the  same  term,  modified 
its  judgment  by  imposing  imprison- 
ment instead  of  the  former  sentence, 
the  supreme  court,  on  a  writ  of  habeas 
corpus,  released  the  prisoner,  on  the 
ground  that  the  second  sentence  was 
void  for  want  of  power  to  impose  it. 
Ex  parte  Lange,  18  Wall.  (U.  S.)  163. 
A  6trong  dissenting  opinion  was,  how- 
ever, filed  by  Mr.  Justice  Clifford, 
and  Mr.Justice  Strong  also  dissented. 
But  in  a  subsequent  case,  where  a  court 
martial  had  revised  its  sentence  and 
imposed  one  more  severe,  and  it  ap- 
peared that  the  court  had  power  to  so 
revise  their  sentence  in  case  of  mistake, 


and  it  appeared  that  such  revision  had 
been  directed  and  made  in  the  manner 
prescribed  by  law,  the  supreme  court,  on 
awritof  habeas  corpus,refused  to  enquire 
into  the  question  whether  there  was  in 
fact  a  mistake,  and  whether  the  change 
in  the  sentence  was  justifiable.  Ex 
parte  Reed,  100  U.  S.  13. 

In  1879  in  the  election  cases  arising 
out  of  the  act  of  congress  making  cer- 
tain acts  by  election  officers  a  penal  of- 
fence against  the  United  States,  the  su- 
preme court  decided  that  the  jurisdic- 
tion exercisable  by  them  in  habeas 
corpus  proceedings  extended  to  an  en- 
quiry into  the  question  whether  the  act 
under  which  the  petitioner  had  been 
tried,  convicted  and  sentenced  was  or 
was  not  constitutional,  whether  the 
court  had  jurisdiction  to  review  the 
judgment  by  writ  of  error  or  not".  Ex 
parte  Siebold,  100  U.  S.  371. 

And  in  the  Kukluxcase,  Mr.Justice 
Miller,  in  delivering  the  unanimous 
opinion  of  the  court,  says:  "That  this 
court  has  no  general  authority 
to  review  on  error  or  appeal  the 
judgments  of  the  circuit  courts  of 
the  United  States  in  cases  within 
their  criminal  jurisdiction  is  beyond 
question,  but  it  is  equally  well  settled  that 
when  a  prisoner  is  held  under  the 
sentence  of  any  court  of  the  United 
States  in  regard  to  a  matter  wholly  be- 
yond or  without  the  jurisdiction  of  the 
court,  it  is  not  only  within  the  authority 
of  the  supreme  court,  but  it  is  its  duty 
to  enquire  into  the  cause  of  commit- 
ment when  the  matter  is  properly 
brought  to  its  attention,  and  if  found  to 
be,  as  charged,  a  matter  of  which  such 
a  court  had  no  jurisdiction,  to  discharge 
a  prisoner  from  confinement. 

It  is,  however,  to  be  carefully  ob- 
served that  this  latter  principle  does 
not  authorize  the  court  to  convert  the 
writ  of  habeas  corpus  into  a  writ  of  error 
by  which  the  errors  of  law  committed  by 
the  court  that  passed  the  sentence  can 
be  reviewed  here;  for  if  that  court  had 
jurisdiction  of  the  party  and  of  the  of- 
fence for  which  he  was  tried,  and  has 
not  exceeded  its  powers  in  the  sentence 
which  it  pronounced,  this  court  can  en- 
quire no  further."  Ex  parte  Yarbrough, 
110  U.  S.  651,  653. 

In  accordance  with  this  modern  idea, 
of  jurisdiction  is  the  late  case  (1887) 
in  the  United  States  supreme  court  of 
Rosenbaum  v.  Bauer.  In  that  case  a 
suit  was  begun  in  a  State  court  between 
citizens  of  different  States,  in  which  the 
plaintiff  prayed  for  a  mandamus.  The 
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case  was  removed  to  the  United  States 
circuit  court  under  the  act  of  congress 
of  March  3rd,  1875  (18  St.  U.  S.  470), 
authorizing  such  removal  of  any  suit  of 
a  civil  nature,  at  law  or  in  equity,  in 
which  there  shall  be  a  controversy  be- 
tween citizens  of  different  States;  and 
further  providing  "that  if  ...  it 
shall  appear  to  the  satisfaction  of  said 
circuit  court  at  any  time  after  such  suit 
has  been  .  .  .  removed  thereto, 
that  such  suit  does  not  really  and  .sub- 
stantially involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction 
of  said  circuit  court,  the  said  circuit 
court  shall  .  .  .  remand  it."  In 
accordance  with  the  latter  provision  of 
said  act,  the  United  States  court  re- 
manded the  case,  on  the  ground  that 
they  had  no  power  to  award  a  writ 
of  mandamus,  except  as  ancillary  to 
some  other  proceeding  before  them  es- 
tablishing a  demand  and  reducing  it  to 
judgment.  On  writ  of  error  to  the  su- 
preme court  it  was  held  that  the  case 
had  been  properly  remanded.  Rosen- 
baum  v.  Bauer,  7  Supr.  Ct.  Rep. 
633- 

In  some  of  the  State  courts  this  idea 
seems  to  have  been  included  in  their 
definition  of  jurisdiction.  Thus,  "Juris- 
diction is  the  power  or  authority  to  pro- 
nounce the  law  on  the  case  presented, 
and  to  pass  upon  and  settle  by  its  judg- 
ment the  rights  of  the  parties  touching 
the  subject  matter  in  controversy,  and 
to  enforce  such  sentence."  Ex  parte 
Walker,  25  Ala.  81. 

A  power  constitutionally  conferred 
upon  a  judge  or  magistrate,  to  take 
cognizance  of  and  decide  causes  ac- 
cording to  law,  and  to  carry  his  sen- 
tence into  execution."  Succession  of 
Weigel,  17  La.  An.  70. 

"The  word  'jurisdiction'  is  a  term  of 
large  and  comprehensive  import  and 
embraces  every  kind  of  juidcial  action 
upon  the  subject  matter,  from  finding 
the  indictment  to  pronouncing  the  sen- 
tence." Hopkins  v.  Com.,  3  Mete. 
(Mass.)  462. 

Jurisdiction  is  defined  to  be  the  au- 
thority of  law  to  act  officially  in  the 
matter  then  in  hand.  Jones  v.  Brown, 
54  Iowa  74.  79. 

Jurisdiction  in  courts  is  the  power 
and  authority  to  declare  the  law. 
Mills  v.  Com.,  13  Pa.  St.  627, 630. 

And  there  are  a  number  of  decisions 
which  support  this  definition.  Thus  it 
has  been  decided  that  a  decree  in 
equity,  which  is  entirely  aside  of  the 
issue  raised  in  the  record  is  invalid,  and 


will  be  treated  as  a  nullity  even  in  a 
collateral  proceeding.  Munday  v. 
Vail,  34  N.J.  L.  418. 

And  in  proceedings  in  habeas  corpus, 
in  many  of  the  States,  the  courts  at  the 
hearing  have  examined  into  the  ques- 
tion whether  the  statute  creating  the 
crime  for  which  the  sentence  was  im- 
posed was  or  was  not  constitutional. 
Ex  parte  Hardy  (Ala.),  13  Cent.  L- 
J.  50;  McCarthy  v.  Hinman,  35 
Conn.  538;  Ex  parte  Nightingale.  12 
Fla.  272,  277.  So  it  has  been  held  that 
the  court  is  bound  to  discharge  the 
prisoner  where  the  act  charged  as  crimi- 
nal is  necessarily  innocent  or  justifia- 
ble, or  where  it  is  the  mere  assertion  of 
a  constitutional  right.  People  ex  rel. 
Hackley  v.  Kelly,  24  N.  Y.  75.  Where 
there  was  a  total  want  or  an  excess  of 
jurisdiction.  Ex  parte  Hardy  (Ala.), 
13  Cent.  L.  J.  50.  While  in  the  cele- 
brated Tweed  case  it  was  held  that  the 
jurisdiction  of  the  court  to  render  the 
particular  judgment  is  a  proper  subject 
of  enquiry.  People  ex  rel.  Tweed  v. 
Liscomb,  60  N.  Y.  ^59.  To  the  same 
effect  is  Ex  parte  Page,  49  Mo.  291, 
where  the  court  say  that  if  the  error  in 
exercising  jurisdiction  was  provable  by- 
extrinsic  evidence  dehors  the  record, 
the  court  would  not  interfere  in  a 
habeas  corpus  proceeding,  but  where 
the  error  was  patent  on  the  face  of  the 
record  they  would  interfere.  In  that 
case  the  trial  court  had  imposed  a  sen- 
tence of  ten  years'  imprisonment  for 
grand  larceny,  and  the  statute  allowed 
seven  years  at  most,  ahd  the  prisoner 
was  discharged. 

And  in  Wisconsin,  in  a  divorce  pro- 
ceeding, the  custody  of  a  child  had  been 
awarded  to  the  father,  and  the  mother 
abducted  the  child,  and  was  thereupon 
adjudged  guilty  of  a  contempt  of  court 
and  ordered  to  restore  the  child,  pay  a 
fine  of  one  dollar,  and  stand  committed 
to  the  county  jail  until  she  had  com- 
plied with  the  order.  The  woman 
failing  to  comply  with  this  decree  was 
accordingly  imprisoned,  but  in  a  writ 
of  habeas  corpus  the  supreme  court  re- 
leased her,  because  under  the  State 
statute  the  court  below  had  no  au- 
thority to  enter  such  an  order  in  the 
proceeding  for  the  contempt,  that  there- 
fore the  order  was  in  excess  of  the 
court's  jurisdiction  and  void.  Ryan, 
J.,  however,  filed  a  strong  dissenting 
opinion,  on  the  ground  that  this  was 
confounding  jurisdiction  and  judgment, 
and  that  the  petitioner's  remedy  was 
not  a  writ  of  habeas  corpus,  but  an 
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appeal  to  the  supreme  court  to  reverse 
the  order.  Re  Ida  Louisa  Pierce,  44 
Wis.  411. 

In  a  still  later  case  (1888)  in  Texas, 
where  A  brought  an  action  in  a  Texas 
court  against  B,  a  nonresident,  by  at- 
taching his  property,  and  causing  a 
citation  to  be  published,  all  of  which 
was  by  statute  made  requisite  to  a  valid 
judgment  against  a  nonresident,  and 
after  the  publication  of  the  citation,  B, 
having  entered  no  appearance,  A  filed 
an  amended  petition,  setting  up  an  en- 
tirely new  cause  of  action,  on  which 
judgment  by  default  was  rendered 
without  any  further  citation  being  pub- 
lished or  service  had  on  B.  In  a  sub- 
sequent action  to  try  title  brought  in  a 
court  of  the  same  State,  where  plaintiff 
claimed  title  through  a  sale  on  the 
above  judgment,  it  was  held  that  the 
court  had  only  acquired  jurisdiction  of 
the  defendant  as  to  the  cause  of  action 
set  forth  in  the  pleadings  on  file  when 
the  citation  was  published;  that  the 
cause  of  action  on  which  the  judgment 
was  rendered  in  his  favor  was  the  cause 
of  action  stated  in  the  pleadings  on  file 
the  day  the  judgment  was  rendered; 
and  to  answer  that  no  notice  by  publi- 
cation was  given  to  B  and  he  did  not 
appear,  and  therefore  the  judgment  was 
void.  Stuart  et  al.  v.  Anderson  et  al. 
(Tex.),  8  S.  W.  Rep.  295. 

And  in  Pennsylvania,  in  1889,  in  an 
action  of  ejectment,  the  plaintiff  claimed 
under  a  will  which  had  been  duly 
proved  over  fifty  years  since,  and  which 
he  offered  in  evidence.  The  will  was 
not  signed,  and  the  evidence  set  out  in 
the  record  of  the  probate  before  the 
register  of  wills,  did  not  prove  that  the 
failure  to  sign  the  will  was  duly  ac- 
counted for  in  accordance  with  the 
Pennsylvania  Statute  of  Wills.  The 
will  was  therefore  objected  to  on  those 
grounds,  and  it  was  held  that  notwith- 
standing the  fact  that  the  probate  by 
the  register  of  wills  is,  in  Pennsylvania, 
a  judicial  decree,  and  by  statute  conclu- 
sive as  to  realty  after  the  lapse  of  five 
years  without  appeal;  yet  the  register 
of  wills  has  no  jurisdiction  over  a 

faper  that  is  not  a  will  within  the 
ennsylvania  statutes;  that  this  paper 
was  not  a  will  within  such  statutes,  and 
could  not  be  made  so  by  the  decree  of 
probate,  but  that  that  decree,  being  en- 
tered without  jurisdiction,  was  coram 
non  judice  and  void.  Wall  v.  Wall,  23 
Weekly  Notes  (Pa.)  237.  To  the  same 
effect  is  Bowlby  v.  Thunder,  105  Pa. 
St.  173,  where  the  register  had  probated 


two  papers  which  were  attached  to  a 
former  will  as  though  they  had  been 
part  of  it 

The  decisions  in  the  State  courts  are, 
however,  not  harmonious.  Thus  in 
South  Carolina,  1877,  the  court,  relying 
inter  alia  on  the  case  of  Ex  parte 
Brennan,  102  B.  492  (59  E.  C.  L.),  cited 
supra,  held  that  though  a  prisoner  con- 
victed of  assault  with  intent  to  kill  can- 
not lawfully  be  sentenced  to  confine- 
ment in  the  penitentiary  at  hard  labor, 
yet  such  sentence  is  not  void,  but  only 
voidable,  and  relief  can  be  obtained  by 
appeal  only  and  not  by  habeas  corpus. 
In  re  Bond,  9  S.  Car.  80;  s.  c,  30  Am. 
Rep.  20. 

And  in  Indiana  in  1885,  in  a  criminal 
proceeding  where  the  court  had  juris- 
diction of  the  offence  charged  and  of 
the  defendant,  the  defendant  entered  a 
plea  of  guilty  of  murder  in  the  first  de- 
gree, and  the  court  sentenced  him  to  im- 
prisonment for  life,  on  a  petition  for  a 
writ  of  habeas  corpus,  it  was  held  that, 
although  the  court  erred  in  not  calling 
a  jury  to  say  in  their  discretion  whether 
the  defendant  should  suffer  the  penalty 
of  death  or  be  imprisoned  for  life,  as 
required  by  the  law  of  the  State,  the 
judgment  was  not,  therefore,  void,  nor 
could  it  be  assailed  collaterally  on 
habeas  corpus  proceedings.  Lowery  v. 
Howard  (Ind.),  1  West.  Rep.  486;  s.  c, 
3  N.  E.  Rep.  124. 

And  in  1886,  in  Illinois,  where  there 
is  an  act  of  assembly  providing  that  in 
case  of  a  second  conviction  for  certain 
offences,  the  punishment  shall  be  im- 
prisonment for  not  less  than  fifteen 
years.  An  indictment  of  one  of  said 
offences  set  forth  a  former  conviction, 
and  the  record  of  such  former  convic- 
tion showed  that  the  accused  had  there 
waived  his  right  to  a  trial  by  jury  and 
was  tried,  adjudged  guilty  and  sentenced 
by  the  court.  This  record  was  objected 
to  on  the  ground  that  the  accused  in 
such  a  case  had  no  power  to  waive 
trial  by  jury.  This  objection  was  held  not 
to  be  well  founded,  because,  conceding  it 
to  be  so,  and  that  the  judgment  entered 
in  the  case  was  irregular  and  erroneous, 
it  was  not  void  and  it  could  not  be  at- 
tacked collaterally.  Kelley  v.  People 
(111.),  3  West.  Rep.  45;  s.  c,  4  N.  E. 
Rep.  644.  See  the  early  case  (1829)  of 
Com.  v .  Curtis,  Thach.  Cr.  C.  (Mass.) 
202.  ■ 

In  a  recent  case  in  Ohio  (1886),  simi- 
lar to  Windsor  v.  McVeigh,  93  U.  S. 
274,  cited  supra,  involving  the  title  to 
real  estate  based  on  a  purchase  at  a  sale 
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2.  Various  Kinds  of  Jurisdictions,  with  Definitions  Thereof. — There 
are  various  kinds  of  jurisdiction,  which  have  been  named  and 
denned 1  as  follows : 

Appellate  jurisdiction  is  that  given  by  appeal  from  the  judg- 
ment of  another  court. 

Assistant  jurisdiction  is  that  afforded  by  a  court  of  chancery  in 
aid  of  a  court  of  law ;  as,  for  example,  by  a  bill  of  discovery,  or 
for  the  perpetuation  of  testimony,  and  the  like. 

Jurisdiction  of  the  cause  is  the  power  over  the  subject  matter 
given  by  the  laws  of  the  sovereignty  in  which  the  tribunal  exists. 

Civil  jurisdiction  is  that  which  exists  when  the  subject  matter 
is  not  of  a  criminal  nature.  Criminal  jurisdiction  is  that  which 
exists  for  punishment  of  crimes. 

Concurrent  jurisdiction  is  that  which  is  possessed  over  the  same 
parties  or  subject  matter  at  the  same  time  by  two  or  more  sepa- 
rate tribunals. 

Exclusive  jurisdiction  is  that  which  gives  to  one  tribunal  sole 
power  to  try  the  cause. 

General  jurisdiction  is  that  which  extends  to  a  great  variety  of 
matters. 

Limited  jurisdiction  (called  also  special  and  inferior)  is  that 
which  extends  only  to  certain  specified  causes. 

Original  jurisdiction  is  that  bestowed  upon  a  tribunal  in  the 
first  instance. 


made  in  pursuance  of  an  order  of  the 
probate  court,  it  was  held  that  even  if 
the  said  court  had  jurisdiction  to  order 
the  sale  made,  the  decree  of  sale  in 
this  case  was  void,  because  no  such 
jurisdiction  of  the  court  had  been  in- 
voked by  the  petition  filed.  The  court, 
however,  say:  "It  is  by  no  means  in- 
tended to  question  or  impair  the  princi- 
ple fiat  where  jurisdiction  has  been  ob- 
tained over  the  subject  matter  of  a 
cause  by  a  court  competent  to  exercise 
it,  its  judgment,  however  erroneous, 
cannot  be  questioned  in  a  collateral 
proceeding.  A  judgment  so  rendered 
can  only  be  set  aside  or  questioned  in  a 
direct  proceeding  instituted  for  that 
purpose  .  .  .  But  a  judgment 
rendered  by  a  court  of  competent  juris- 
diction in  a  case  brought  before  it,  how- 
ever erroneously  the  jurisdiction  may 
have  been  exercised,  is  one  thing;  and 
a  judgment  entered  by  a  court  of  like 
jurisdiction  in  a  case  not  before  it,  is  an- 
other and  a  different  thing.  In  the  one 
case  its  judgment  may  be  erroneous;  in 
the  other  it  is  void."  Spoors  v.  Coen 
(Ohio),  6  West  Rep.  809,  812;  s.  c,  9 
N.  E.  Rep.  132.  See  also  Robertson  v. 
State  (Ind.),  7  West.  Rep.  481;  McCar- 
rol  v.  Weeks,  5  Hayw.  (Tehn.)  246,  253. 


The  question,  therefore,  cannot  be 
said  to  be  definitely  decided.  The  great 
weight  attached  to  the  decisions  of  the 
supreme  court  of  the  United  States 
makes  it  at  least  probable  that  if  that 
court  continues  to  hold  the  views  ex- 
pressed in  the  late  cases  cited  supra, 
the  courts  of  the  various  States  will 
sooner  or  later  adopt  them,  but  the  de- 
cisions thus  far  rendered  scarcely  au- 
thorize a  stronger  statement  than  that 
there  is  a  tendency  in  the  later  cases  to 
hold  that  jurisdiction  includes  not  only 
the  power  to  hear  and  determine,  but 
also  the  power  to  render  the  particular 
judgment  entered  in  the  particular 
case. 

See  an  article  by  Mr.  Seymour  D. 
Thompson  entitled  "TheModern  Idea  of 
Jurisdiction,"  in  The  Central  Law  Jour- 
nal, vol.  19,  p.  102;  and  an  article  by 
Mr.  Rufus  Waples  entitled  "Constitu- 
tional Statutory  Jurisdiction,"  in  The 
American  Law  Register,  vol.  26,  p. 
481. 

1.  Bouvier's  Law  Dictionary  (15th 
ed.),  vol.  2,  p.  26,  title  Jurisdiction. 

Rapalje  &  Lawrence's  Law  Dic- 
tionary, vol.  I,  p.  702.  See  also  Over- 
seers v.  London  &  N.  W.  R.  Co.,  L. 
R.,  4  App.  Cas.  30. 
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Jurisdiction  of  the  person  is  that  obtained  by  the  appearance  of 
the  defendant  before  the  tribunal. 

Territorial  jurisdiction  is  the  power  of  the  tribunal  considered 
with  reference  to  the  territory  within  which  it  is  to  be  exercised. 

Consultative.  It  is  said  that  in  some  cases  one  court  may  as- 
sist another  by  giving  its  opinion  on  matter  pending  in  the 
latter  court ;  in  such  a  case  the  former  court  is  said  to  act  in  its 
consultative  jurisdiction,  as  opposed  to  its  ordinary  or  judicial 
jurisdiction.1 

3.  Constitutional  Limitations  as  to  Jurisdiction. — The  division  of 
the  government  under  the  constitution  of  the  United  States  into 


1.  Constitutional  Limitations — Juris- 
diction of  the  Judiciary  Department 
Over  the  President  of  the  United  States. 

— See  the  constitution  of  the  United 
States,  art.  2,  §  4,  and  art.  1,  §  3,  par.  7. 
In  the  argument  in  the  case  of  Mar- 
bury  v.  Madison,  1  Cranch  (U.  S  )  137, 
it  was  admitted  by  the  counsel  for  the 
relator  that  the  writ  asked  for  a  manda- 
mus to  compel  the  secretary  of  state  to 
deliver  a  commission  to  a  duly  ap- 
pointed officer  could  in  no  case  go  to 
the  president,  and  in  their  opinion  the 
court  expressly  disclaimed  any  inten- 
tion of  interfering  with  the  prerogatives 
of  the  president.  And  Mr.  Chancel- 
lor Kknt,  in  treating  of  the  responsi- 
bility of  the  president,  says:  "In  addi- 
tion to  all  the  precautions  which  have 
been  mentioned  to  prevent  abuse  of  the 
executive  trust  in  the  mode  of  the  presi- 
dent's appointment,  his  term  of  office 
and  the  precise  and  definite  limitations 
imposed  upon  the  exercise  of  his  power, 
the  constitution  has  also  rendered  him 
directly  amenable  by  law  for  malad- 
ministration. The  inviolability  of  any 
officer  of  government  is  incompatible 
with  the  republican  theory,  as  well  as 
with  the  principles  of  retributive  jus- 
tice. The  president,  vice  president,  and 
all  civil  officers  of  the  United  States, 
may  be  impeached  by  the  house  of  rep- 
resentatives for  treason,  bribery  and 
other  high  crimes  and  misdemeanors, 
and  upon  conviction  by  the  senate  re- 
moved from  office.  If,  then,  neither 
the  sense  of  duty,  the  force  of  public 
opinion  nor  the  transitory  nature  of  the 
seat  are  sufficient  to  secure  a  faithful  dis- 
charge of  the  executive  trust,  but  the 
president  wil  use  the  authority  of  his 
station  to  violate  the  constitution  on  law 
of  the  land,  the  house  of  representatives 
can  arrest  him  in  his  career  by  resort- 
ing to  the  power  of  impeachment." 
Kent's  Com.  (15th  ed.),  vol.  1,  p.  «288. 


The  question  came  before  the  su- 
preme court  in  the  reconstruction  period 
following  the  civil  war.  The  State  of 
Mississippi  applied  to  the  court  by 
motion  for  leave  to  file  a  bill  in  equity 
restraining  the  president  and  the  gen- 
eral commanding  in  the  district  of 
Mississippi  and  Arkansas  from  exe- 
cuting or  in  any  manner  carrying  out 
the  reconstruction  acts  or  congress. 
The  court  held  that  the  duty  of  the 
president  in  enforcing  those  acts  was 
not  ministerial,  but  executive  and 
official,  and  that  they  had  no  jurisdic- 
tion to  enjoin  the  president  in  the  per- 
formance of  his  official  duties.  The 
motion  was,  therefore,  denied.  Missis- 
sippi v.  Johnson,  4  Wall.  (U.  S.)  475. 

On  the  trial  of  Aaron  Bun  at  Rich- 
mond, an  attempt  was  made  to  compel 
the  attendance  of  Mr.  Jefferson,  the 
then  president,  as  a  witness.  Mr.  Jef- 
ferson refused  to  attend,  but  offered  to 
be  examined  before  a  commissioner  at 
Washington.  No  attempt  was  made 
to  secure  his  attendance,  and  the  tacit 
recognition  thus  given  of  the  exemption 
of  the  chief  executive  from  attachment 
has  been  subsequently  followed  in 
other  courts.  See  Wharton's  Com- 
mentaries on  American  Law,  §  391. 
Upon  the  extension  of  this  principle  to 
subordinate  executive  officers  and  to 
members  of  the  legislative  department 
see  Wharton  on  Evidence  (2nd  ed.),  $ 
604. 

Suits  Against  the  United  States. — 

While  the  principle  is  thoroughly  es- 
tablished that  the  court  will  not  enter- 
tain suits  against  the  United  States,  yet 
it  has  been  decided  that  this  exemption 
is  limited  to  suits  against  the  United 
States  directlv  and  by  name,  and  cannot 
be  successfully  pleaded  in  favor  of 
officers  and  agents  of  the  United  States 
when  sued  by  private  persons  for  prop- 
erty in  their  possession  as  such  officers 
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three  departments,  the  legislative,  executive  and  judicial,  has  im- 
posed certain  limitations  upon  the  jurisdiction  of  these  three 
departments. 

(a)  Constitutional  Limitations;  Jurisdiction  of  the  Judicial 
Department  Over  the  Executive  Department  and  State  Officers. — 
It  has  always  been  admitted  that  the  judicial  department  of  the 
United  States  government  has  no  jurisdiction  over  the  President 
of  the  United  States  in  his  official  capacity,  he  being  only  amen- 
able, under  the  constitution  of  the  United  States,  to  impeach- 
ment, and,  after  impeachment,  to  indictment,  trial,  judgment  and 
punishment  according  to  law.  The  heads  of  the  various  execu- 
tive departments  and  the  other  executive  officers  of  the  United 
States  have  been  held  to  be  subject  to  the  jurisdiction  of  the 
judiciary  department,  not  in  the  performance  of  their  official  or 
discretionary  duties,  but  in  the  performance  of  those  duties  which 
are  purely  ministerial.1    This  jurisdiction  has,  however,  been 


and  agents.  United  States  v.  Lee,  106 
U.  S.  196. 

1.  Jurisdiction  of  the  Judiciary  Over 
Otter  Executive  Officers. — What  power 
was  conferred  by  the  constitution  of 
the  United  Stales  on  the  judiciary 
department  to  enquire  into  the  con- 
duct of  the  officers  of  the  other  de- 
partments of  the  government  was 
discussed  in  the  United  States  su- 
preme court  as  early  as  1803,  in  the 
great  case  of  Marbury  v.  Madison. 
In  that  case  Marbury  claimed  to  have 
been  appointed  a  justice  of  the  peace 
for  the  county  of  Washington,  in  the 
District  of  Columbia;  that  the  ap- 
pointment had  been  approved  by  the 
senate;  that  a  commission  had  been 
•duly  signed  by  the  president  and  deliv- 
ered to  Mr.  Madison,  the  then  secre- 
tary of  state,  to  have  the  seal  of  the 
United  States  attached  thereto;  that 
such  seal  was  attached,  but  that  Mr. 
Madison,  though  requested  so  to  do, 
refused  to  give  up  the  commission.  The 
complainant  therefore  asked  for  a  man- 
damus to  compel  him  to  do  so.  The 
court  having  first  decided  that  the 
complainant  had  a  right  to  his  commis- 
sion, and  that  the  refusal  to  deliver  it 
to  him  was  a  violation  of  that  right  for 
which  the  laws  of  the  United  States 
afforded  him  a  remedy,  then  decided 
that  the  remedy  was  a  writ  of  man- 
damus, saying,  "in  er  alia,  "  The  inti- 
mate political  relation  subsisting  be- 
tween the  president  of  the  United 
States  and  the  heads  of  departments 
necessarily  renders  any  legal  investiga- 
tion of  the  acts  of  one  of  those  high 
officers  peculiarly  irksome,  as  well  as 
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delicate,  and  excites  some  hesitation 
with  respect  to  the  propriety  of  enter- 
ing into  such  investigation.  Impres- 
sions arc  often  received  without  much 
reflection  or  examination,  and  it  is 
not  wonderful  that  in  such  a  case  as 
this,  the  assertion,  by  an  individual,  of 
his  legal  claims  in  a  court  of  justice,  to 
which  claims  it  is  the  duty  of  that  court 
to  attend,  should  at  first  view  be  con- 
sidered by  some,  as  an  attempt  to  in- 
trude into  the  cabinet,  and  to  inter- 
meddle with  the  prerogatives  of  the  ex- 
ecutive. It  is  scarcely  necessary  for 
the  court  to  disclaim  all  pretensions  to 
such  a  jurisdiction.  The  province  of  the 
court  is  solely  to  decide  on  the  rights 
of  individuals,  not  to  enquire  how  the 
executive,  or  executive  officers,  perform 
duties  in  which  they  have  a  discretion. 
Questions,  in  their  nature  political,  or 
which  are  by  the  constitution  and  laws 
submitted  to  the  executive,  can  never 
be  made  in  this  court  .... 

"If  one  of  the  heads  of  departments 
commits  any  illegal  act,  under  color  ot 
his  office,  by  which  an  individual  sus- 
tains an  injury,  it  cannot  be  pretended 
that  his  office  alone  exempts  him  from 
being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to 
obey  the  judgment  of  the  law.  How, 
then,  can  his  office  exempt  him  from 
this  particular  mode  of  deciding  on  the 
legality  of  his  conduct,  if  the  case  be 
such  a  case  as  would,  were  any  other 
individual  the  party  complained  of, 
authorize  the  process  ? 

"  It  is  not  by  the  office  of  the  person 
to  whom  the  writ  is  directed,  but  the 
nature  of  the  thing  to  be  done  that  the 
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rarely  exercised.1  In  accordance  with  this  same  principle,  that 
is,  distinguishing  between  official  and  ministerial  duties,  the 
United  States  courts  have  exercised  jurisdiction  over  State  offi- 


propriety  or  impropriety  of  issuing  a 
mandamus  is  to  be  determined.  Where 
the  head  of  a  department  acts  in  a  case, 
in  which  executive  discretion  is  to  be  ex- 
ercised, in  which  he  is  the  mere  organ  of 
executive  will,  it  is  again  repeated  that 
any  application  to  a  court  to  control, 
in  any  respect,  his  conduct,  would  be 
rejected  without  hesitation. 

"  But  where  he  is  directed  by  law  to 
do  a  certain  act  affecting  the  absolute 
rights  of  individuals,  in  the  performance 
of  which  he  is  not  placed  under  the 
particular  direction  of  the  president, 
and  the  performance  of  which  the  pres- 
ident cannot  lawfully  forbid,  and  there- 
fore is  never  presumed  to  have  forbid- 
den— as,  for  example, 'to  record  a  com- 
mission, or  a  patent  for  land,  which  has 
received  all  the  legal  solemnities;  or  to 
give  a  copy  of  such  record — in  such 
cases  it  is  not  perceived  on  what 
ground  the  courts  of  the  country  are 
further  excused  from  the  duty  of  giving 
judgment,  that  right  be  done  to  an 
injured  individual,  than  if  the  same 
services  were  to  be  performed  by  a  per- 
son not  the  head  of  a  department." 
Marbury  v.  Madison,  i  Cranch  (U. 

S.),  137,  170.  I7>- 

1.  Exercise  of  Jurisdiction  Oyer  Ex- 
ecutive Officers. — In  the  case  of  Mar- 
bury  v.  Madison,  1  Cranch  (U.  S.) 
137,  the  court  refused  the  writ  of  man- 
damus because  they  had  not  original 
jurisdiction  under  the  constitution  to 
award  it;  but  the  principle  there  decided 
that  a  court  can  compel  an  executive 
officer  of  the  government  to  perform 
a  pure  ministerial  duty,  has  been  always 
accepted  as  law.  The  duty,  however, 
must  be  purely  ministerial,  and  there- 
fore, while  there  are  a  number  of  cases 
where  the  court  refused  to  exercise  the 
power,  there  seems  to  be  very  few  in 
which  the  writ  was  ordered  to  issue. 
In  the  first  case  decided  in  1838,  the 
facts  were  that  mail  contractors  were 
entitled  under  their  contracts  to  certain 
credits,  and  an  act  of  congress  was 
passed  providing  that  the  solicitor  of 
the  treasury  should  settle  the  claim  of 
the  contractors  therefor,  up  to  a  certain 
period;  and  the  postmaster  general  was 
to  give  them  credit  therefor.  The  so- 
licitor of  the  treasury  did  determine  the 
amount,  but  the  postmaster  general 
continued  to  withhold  the  credit,  and 
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congress,  being  appealed  to,  had  de- 
termined that  no  further  legislation  in 
the  matter  was  necessary.  Upon  these 
facts,  it  was  held  that  a  mandamus 
should  issue  to  compel  the  postmaster 
general  to  give  such  credit.  Kendall 
v.  U.  S.  ex  rel.  Stokes  el  a  I.,  12  Pet. 
(U.  S.)  52.1.  This  seems  to  be  the  only 
case  in  the  supreme  court  of  the 
United  States;  where  a  mandamus 
has  issued;  but  in  a  recent  case,  1887, 
in  the  supreme  court  of  the  District  of 
Columbia,  it  was  held  that  when  money 
is  in  the  custody  of  the  department  of 
state,  to  which  a  petitioner  has  a  clear 
legal  right,  and  by  an  act  of  congress 
the  secretary  of  state  is  directed  to  pay 
it  over  to  him,  a  mandamus  will  lie  to 
compel  such  payment.  U.  S.  ex  rel. 
White  v.  Bayard,  5  Mackey  (U.  S.) 
428. 

And  in  1S84,  in  the  same  court,  it  was 
decided  that  while  the  decision  of  the 
commissioner  of  patents  on  the  right 
of  an  applicant  to  receive  a  patent  is  an 
act  of  executive  discretion  and  cannot 
be  interfered  with  by  a  mandamus,  yet 
when  he  has  exhausted  his  executive  dis- 
cretion and  held  that  the  applicant  is 
entitled  to  a  patent,  there  remains  but 
the  ministerial  duty  to  issue  it,  and  the 
performance  of  that  act  may  be  com- 
pelled by  mandamus.  U.  S.  ex  rel. 
Hoe  v.  Butterworth,  3  Mackey  (U.  S.) 
220. 

The  judicial  department  has  refused 
to  interfere  to  compel  the  secretary  of 
the  treasury  to  pay  an  officer  of  the 
United  States  his  salary  for  the  unex- 
pired term  of  his  office,  from  which  he 
had  been  removed  by  the  President  of 
the  United  States.  U.  S.  ex  rel.  Good- 
rich v.  Guthrie,  17  How.  (U.  S.).  284, 
to  compel  the  secretary  of  the  navy  to 
pay  pensions  and  arrears  under  a 
special  act  to  one  who  had  already 
claimed  a  pension  and  arrears  under  a 
general  act,  there  being  a  question  as  to 
whether  the  party  was  intended  to  re- 
ceive both.  Decatur  v.  Paulding,  14 
Pet.  (U.  S.)  497;  to  same  effect  is 
Brashear  v.  Mason,  6  How.  (U.  S.)  92, 
to  compel  the  secretary  of  state  to  pay 
over  the  interest  that  had  accumulated 
on  a  fund  while  it  remained  in  his  hands 
before  final  distribution.  U.  S.  ex  rel 
Angaricade  la  Rua  v.  Bayard,  4  Mackey 
(D.  C.)  310;  to  compel  the  secretary 
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cers.1  The  respective  State  tribunals  have  adopted  the  same  dis- 
tinction as  limiting  their  authority,  but  their  decisions  have  not 
been  uniform  as  to  the  position  of  the  chief  executive  of  the 
State,  and  their  jurisdiction  over  him.  It  will,  however,  be  gener- 
ally presumed,  until  the  contrary  is  proved,  that  all  duties  im- 
posed upon  the  governor  of  a  State  are  official  and  discretionary.* 


of  the  treasury  to  allow  and  pay  a  claim 
against  the  United  States,  there  being 
a  question  as  to  the  lawfulness  of  a  setoff. 
Mississippi  v.  Durham,  4  Mackey  (D. 
CO  235;  to  compel  the  secretary  of  the 
treasury  in  a  case  where  the  United 
States  having  brought  suit  were  ad- 
judged to  be  indebted  to  the  defendants, 
to  allow  the  defendants  a  credit  of  the 
amount  of  the  verdict  Reeside  v. 
Walker,  11  How.  (U.  S.)  272;  to  com- 
pel the  superintendent  of  printing  to 
deliver  certain  printing  to  the  senate 
printer,  who  had  been  assigned  the 
printing  of  the  same  by  both  houses  of 
congress.  U.  S.  ex  ret.  Tucker  v.  Sea- 
man, 17  How.  (U.  S.)  225;  to  compel 
the  commissioner  of  patents  to  examine 
into  an  application  for  a  reissue  of  a  pat- 
ent made  by  an  assignee  when  the 
commissioner  has  decided  that  the  ap- 
plicant did  not  have  an  interest  entitling 
him  to  such,  reissue.  Commissioner  of 
Patents  v.  Whiteley,  4  Wall.  (U.  S.) 
523;  to  compel  the  secretary  of  the  inte- 
rior and  the  commissioner  of  the  land 
office  to  cancel  an  entry  for  land,  or 
issue  patents  therefor.  Gaines  v. 
Thompson,  7  Wall.  (U.  S.)  347;  Cox  v. 
U.  S,  9  Wall.  (U.  S.)  298;  LitchBed  v. 
Richards,  9  Wall.  (U.  S.)  575. 

In  a  recent  case  in  the  U.  S.  court  of 
claims,  the  defence  was  that  the  plain- 
tiff had  mistaken  his  remedy  and  that 
he  should  have  applied  to  the  proper 
court  for  a  mandamus  compelling  the 
secretary  of  the  treasury  to  pay  him  the 
amount  he  claimed  to  be  due.  But  the 
court  keld  that  the  right  to  this  writ 
was  extremely  doubtful,  there  being  but 
one  case  in  which  the  supreme  court 
had  affirmed  the  power  to  issue  the 
writ  against  the  head  of  an  executive 
department,  and  none  in  which  the 
power  to  withdraw  money  from  the 
treasury  had  been  ruled  or  cancelled, 
and  therefore  decide  the  defence  in- 
sufficient and  gave  judgment  for  the 
plaintiff.  Brown  v.  United  States,  6 
Ct  of  CI.  171. 

L  Exercise  of  Jurisdiction  by  the 
Batted  States  Courts  Over  State  Officers. 
—The  right  of  the  United  States  courts 
to  compel  the  performance  of  duties  by 


State  officers  has  been  based  on  the 
same  principles,  viz.,  that  only  a  minis- 
terial duty  can  be  performed.  Thus, 
in  the  case  of  an  application  for  an  in- 
junction to  restrain  a  State  board  of 
liquidation  from  using  certain  bonds 
in  liquidation  of  a  certain  debt,  it  was 
decided  by  the  United  States  supreme 
court  that  the  injunction  had  been 
properly  granted  by  the  circuit  court, 
under  the  facts  of  the  case, 
the  principle  being  as  follows:  Although 
a  State,  without  its  consent,  cannot  be 
sued  by  an  individual,  nor  can  a  court 
substitute  its  own  discretion  for  that  of 
executive  officers  in  matters  belonging 
to  their  proper  jurisdiction,  yet,  when  a 
plain  official  duty,  requiring  no  exer- 
cise of  discretion^  is  to  be  performed, 
and  performance  is  refused,  any  person 
who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to 
compel  its  performance,  and  when  such 
duty  is  threatened  to  be  violated  by 
some  positive  official  act,  any  person 
who  will  sustain  personal  injury  there- 
by for  which  adequate  compensation 
cannot  be  had  "at  law,  may  have  an  in- 
junction to  prevent  it.  Board  of 
Liquidation  et  al.  v.  McComb,  92  U. 
S.  532,  affirming  McComb  v.  Board  of 
Liquidation,  2  Woods  (U.  S.)  48. 

But  a  United  States  court  will  not 
compel  the  payment  of  the  interest  due 
on  State  indebtedness  by  a  mandamus 
against  State  officers  who  refused  to- 
pay  because  such  payment  had  been 
forbidden  in  a  new  constitution  of  the 
State.  Louisiana  v.  Jewel,  107  U.  S- 
711. 

Nor  will  a  United  States  court  grant 
an  injunction  to  restrain  State  officers 
from  revoking  a  licence  which  the  State 
had  granted,  even  though  the  cause  of 
revocation  was  a  breach  of  a  condition 
imposed  in  granting  the  licence,  which 
condition  itself  was  contrary  to  the 
constitution  of  the  United  States.  Doyle- 
v.  Continental  Ins.  Co.,  94  U.  S.  535,  as- 
explained  in  Barron  v. Burnside,  121  U- 
S.  186,  199. 

2.  Jurisdiction  of  State  Courts  Over 
State  Governors. — The  principles  estab- 
lished by  the  Supreme  Court  of  thtr 
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Some  State  courts  have  exercised  jurisdiction  with  the  consent  of 
the  governor  when  the  sole  question  at  issue  was  the  constitution- 
ality of  a  statute.1  But  State  courts  have  always  exercised  juris- 
diction over  the  other  officers  of  the  state  government  in  cases 
where  the  relief  sought  was  without  question,  and  the  duty  was 
not  discretionary,  but  ministerial,*  except  when  such  officers  were 


United  States  have  determined  the  ac- 
tion of  the  respective  State  tribunals. 
Here  also  the  cases  are  few  wherein 
the  right  has  been  exercised.  As  re- 
gards the  governor  of  a  State,  the  prin- 
ciple has  been  laid  down  that  his  posi- 
tion is  more  analogous  to  that  of  the 
president  of  the  United  States  than  to 
that  of  the  heads  of  the  executive  de- 
partments, and  therefore  it  is  extremely 
doubtful  whether  in  any  case  the  court 
could  regulate  his  actions;  and  that,  in 
any  event,  "the  presumption  in  all 
cases  must  be,  where  a  duty  is  devolved 
upon  the  chief  executive  of  the  State 
rather  than  upon  an  inferior  officer, 
that  it  is  so  because  his  superior  judg- 
ment, discretion  and  sense  of  responsi- 
bility were  confided  in  for  a  more  accu- 
rate^  faithful  and  discreet  performance 
than  could  be  relied  upon  if  the  duty 
"were  devolved  upon  an  officer  chosen 
for  inferior  duties."  Sutherland  v.  The 
Governor,  29  Mich.  320,  324;  s.  c,  18 
Am.  Rep.  89. 

In  some  States,  however,  the  courts 
have  undertaken  to  decide  what  are  and 
what  are  not  properly  executive  duties, 
and  to  assert  a  right  to  control  the  gov- 
ernor's action  in  some  cases,  while  ad- 
mitting their  want  of  jurisdiction  to  do 
so  in  others.  Harpending  v.  flaight, 
30  Cal.  189;  Bonner  v.  State,  7  Ga.  473, 
480;  Magruder  v.  Swann,  25  Md.  173; 
State  v.  Chase,  5  Ohio  St.  528;  Cham- 
berlain v.  Sibley,  4  Minn.  309;  People 
v.  Bissell,  19  IH.229;  People  v.  Hatch, 
33  111.  9;  People  v.  Yates,  40  111.  126; 
State  v.  Kirkwood,  14  Iowa  162.  While 
there  are  some  jurisdictions  where  it 
has  been  held  that  the  executive  and 
judicial  departments  are  entirely  dis- 
tinct, and  therefore  neither  can  enforce 
the  performance  of  even  minist;rial 
•duties  by  the  other.  Hawkins  v.  Gov- 
ernor, 1  Ark.  570;  State  v.  Towns,  8 
Ga.  360;  Rice  v.  Austin,  19  Minn.  103; 
State  v.  Champlin,  2  Bailey  (S.  Car.) 
220. 

And  it  would  seem  to  be  clear  that 
State  courts  have  no  power  to  review 
the  exercise  of  a  discretionary  power  by 
the  executive.  State  v.  Cahen,  28  La. 
Ann.  645. 
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1.  Jurisdiction  Oyer  State  Governor 
by  Consent. — In  a  case  where  an  appli- 
cation was  made  for  a  mandamus  or- 
dering the  governor  of  a  State  to  issue 
certain  bonds  providing  for  an  act  ol 
assembly,  he  refusing  to  do  so  on  the 
ground  that  the  act  was  unconstitution- 
al; in  that  case  the  relator  and  the  re- 
spondent agreed  to  a  case  stated  to  se- 
cure a  decision  as  to  the  constitutional!  ty 
of  the  act,  and  the  court  having  decided 
that  the  act  was  constitutional  refused 
a  peremptory  mandamus,  but  entered  a 
rule  mist.  Pacific  Railroad  z>.  The 
Governor,  23  Mo.  353.  In  some  of  the 
early  cases  this  method  of  securing  a 
legislative  construction  of  an  act  was 
adopted  and  accepted  by  the  courts,  not 
entering,  as  is  stated  in  one  of  the  cases, 
upon  the  enquiry  as  to  how  the  writ 
will  be  enforced,  because  we  are  not  al- 
lowed to  suppose  that  the  question  will 
arise,  feeling  assured  that  the  sole  pur- 
pose of  the  governor  is  to  obtain  a  judi- 
cial construction  of  the  statute  in  ques- 
tion "  Cotten  v.  Ellis,  7  Jones  (N. 
Car.)  L.  545;  see  Minnesota  &  Pacific 
R.  R.  Co!  v.  Sibley,  2  Minn.  13;  People 
v.  Palmer,  64  III.  41.  See  the  article 
on  Constitutional  Law,  §  4,  c  En- 
croachments on  Executive  Depart- 
ment. Am.  &  Eng.  Encyc.  of  Law, 
vol.  3.  p.  6S5. 

2.  Jurisdiction  of  State  Courts  Over 
State  Officers. — The  jurisdiction  of  State 
courts  over  State  officers  has  been  fre- 
quently discussed.  The  right  of  the  party 
to  the  relief  sought  must  be  beyond 
question,  and  it  must  also  appear  that 
the  officer  has  no  discretionary  power. 
Towle  v.  State,  3  Fla.  202. 

State  courts  have  neld  that  they  had 
the  power  to  compel  a  State  treasurer 
to  deliver  up  bonds  which  were  depos- 
ited with  him  under  a  law  held  to  be 
unconstitutional.  People  ex  rel.  La 
Grange  v.  State  Treasurer,  24  Mich. 
46S.  A  secretary  of  State  to  revoke  the 
licence  of  a  foreign  corporation.  State 
v.  Doyle,  40  Wis.  175.  A  State  Comp- 
troller to  countersign  and  register  bonds. 
Bledsoe  v.  International  Railroad  Co., 
40 Tex.  537.  A  State  auditor  to  issue  a. 
warrant  for  money  due  from  the  State 
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protected  from  such  jurisdiction  by  a  provision  in  the  constitu- 
tion of  the  State.1 

(b)  Constitutional  Limitations — Jurisdiction  of  the  Judicial  De- 
partment Over  the  Legislative  Department  and  Over  Political 
Questions. — It  seems  clear  that  the  courts  have  no  jurisdiction  to 
either  compel  or  restrain  legislation.*    Nor  will  they  exercise 


under  a  contract,  and  to  compel  the 
State  treasurer  to  countersign  and  de- 
liver the  warrant  to  the  person  entitled 
thereto,  even  though  there  are  no 
moneys  to  pay  the  same  in  the  treas- 
ury. People  ex  rel.  Chatterton  v.  Sec- 
retary of  State,  58  111.  90;  Bryan  v. 
Cattell,  15  Iowa  538;  Lindsey  v.  Audit- 
or of  Kentucky,  3  Bush  (Ky.)  231. 
A  State  treasurer  to  pay  an  order,  it 
appearing  he  had  funds  applicable  to 
that  purpose.  State  v.  Hastings,  15 
Wis.  75.  A  secretary  of  State  to  give  a 
copy  of  the  laws  passed  by  the  legis- 
lature to  a  printer  to  whom  the  print- 
ing thereof  had  been  duly  awarded. 
State  v.  Barker,  4  Kan.  379.  To  add  the 
date  of  filing  a  certificate  of  incorpora- 
tion, and  any  other  necessary  act  in  the 
premises.  Com.  v.  Atlantic  &  Great 
Western  Ry.  Co.,  53  Pa.  St.  9. 

But  State  courts  have  likewise  held 
that  they  had  no  power  to  compel  the 
comptroller  general  to  issue  execution 
against  defaulting  officers  or  agents 
collecting  the  public  revenue  due  the 
State,  or  to  restrain  such  an  execution, 
Scofield  v.  Perkerson,  46  Ga.  325.  A 
bailee  of  a  public  treasurer  to  distribute 
the  funds  in  his  hands  among  the  dif- 
ferent departments  of  the  government. 
County  Comrars.  v.  Winnsboro  Nat. 
Bank,  7  S.  Car.  78.  The  fund  commis- 
sioners to  pay  bonds  in  gold  and  silver, 
as  required  in  the  bonds,  after  the  legis- 
lature had  declared  the  bonds  should 
be  payable  in  paper  money.  State  v. 
Hays  et  al.,  50  Mo.  34.  A  secretary  of 
State  to  promulgate  a  law  passed  by 
the  State  legislature.  People  v.  Hatch, 
33  111.  9;  State  v.  Deslonde,  27  La. 
An.  71.  Or  to  restrain  him  from  de- 
livering the  sealed  returns  of  elections 
to  the  proper  officer.  Smith  v.  Myers, 
109  Ind. 

1.  In  Minnesota,  where  by  the  con- 
stitution of  the  State  it  is  provided  that 
the  "executive  department  shall  consist 
of  a  governor,  lieutenant  governor,  sec- 
retary of  state,  auditor,  treasurer  and 
attorney  general,"  it  having  been  de- 
cided that  the  judicial  department  could 
not  enforce  the  performance  of  even 
ministerial   duties    by  the  executive 


department,  it  was  then  further  held 
that  as  all  of  said  officers  together  con- 
stitute the  executive  department,  the 
State  courts  had  no  jurisdiction  to 
mandamus  or  enjoin  any  of  them. 
County  Treasurer  of  Mille  Lacs  Co.  v. 
Dike,  20  Minn.  363. 

3.  Jurisdiction  of  the  Judiciary  De- 
partment over  the  Legislative  Depart- 
ment.— The  question  arose  in  Pennsyl- 
vania. There  the  State  had  constructed 
certain  canals,  incurring  indebtedness 
in  doing  so,  and  subsequently  sold  them 
under  an  act  of  the  legislature.  The  pur- 
chasers sold  them  to  a  third  party  who 
gave  in  payment  therefor  certain  money 
and  also  some  shares  of  stocks  and 
bonds  secured  by  a  mortgage  on  the 
canal.  A  bill  of  equity  having  been 
filed  seeking  a  specific  performance  of 
a  contract  for  the  purchase  of  some  of 
those  bonds,  the  defendant  based  his 
refusal  on  the  ground  that  the  plaintiff 
had  no  valid  title  to  the  canal  sold  to 
the  said  third  parties,  and  therefore  the 
bonds  were  liable  to  a  defence  for  fail- 
ure of  consideration.  It  was  inter  alia, 
contended  that  the  original  sale  by  the 
State  was  invalid.  On  this  point  said 
Mr.  Chief  Justice  Lowery:  "It  is 
urged  that  when  the  State  was  contract- 
ing her  public  debt  in  constructing  her 
canals,  she  pledged  their  income  for 
the  payment  of  the  principal  and  inter- 
est thereof,  and  that  she  cannot,  in  good 
faith  to  her  creditors,  part  with  that  in- 
come for  any  other  purpose. 

"This  objection  assumes  that  this  sale 
is  an  improper  one,  and  is  really  a 
diversion  of  the  pledge;  and  we  may, 
for  the  present,  allow  it  the  advantage  of 
this  assumption.  It  assumes,  more- 
over, that  this  court  has  some  sort  of 
authority,  directly  or  indirectly,  to  en- 
force the  pledge;  and  this  we  are  not 
prepared  to  admit.  How  the  objection 
might  be  answered  as  a  question  of 
morals,  we  are  not  to  discuss;  for  we 
can  exercise  no  authority  on  that 
ground  in  this  case.  If  this  court  has 
no  legal  or  constitutional  authority  to 
enforce  the  pledge,  we  have  none  to 
declare  that  it  has  been  violated.  And 
most  certainly  no  such  authority  has 
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jurisdiction  over  such  questions  as  are  in  their  nature  political, 
and,  therefore,  properly  cognizable  by  either  the  executive  or 
legislative  departments;  but  the  decision  of  those  departments 
upon  such  questions  will  be  held  conclusive.1 

(c)  Constitutional  Limitations — Jurisdiction  of  the  Legisla- 
tive   Over   the    Executive   and   Judiciary  Departments. — It 


been  proved  to  us,  and  we  know  of 
none.  The  State  also  pledged  its  faith 
and  crtdit  for  the  same  purpose;  and 
it  would  not  be  pretended  that  we  have 
authority  to  enjoin  the  legislature  to 
respect  this  part  of  the  pledge  by  pro- 
viding adequate  taxation.  For  such  a 
pledge,  as  well  as  for  the  one  insisted  on, 
the  remedy  is  a  moral  one,  to  be  en- 
forced by  means  of  the  moral  sense  of 
the  community  operating  upon  the 
legislature,  and  by  means  of  the  moral 
sense  of  the  civilized  world  operating 
upon  both  the  people  and  the  legis- 
lature; an  influence  and  responsibility 
to  which  all  States  are  subject."  Sun- 
bury  &  Erie  R.  R.  Co.  v.  Cooper,  33 
Pa.  St.  278,281. 

So  it  has  been  been  decided  that  the 
court  will  not  compel  a  speaker  of  the 
house  of  representatives  to  transmit 
a  bill  to  the  senate,  because  he  is  al- 
leged to  have  erred  in  the  construction 
of  a  constitutional  provision  requiring 
a  two-thirds  vote  to  pass  such  bill.  Ex 
farte  Echols,  39  Ala.  698.  Nor  will  a 
secretary  of  State  be  compelled  to  pro- 
mulgate a  law  passed  by  the  State 
legislature.  State  v.  Deslonde,  27  La. 
An.  71. 

See  also  note  1,  infra.  Jurisdiction  of 
the  Judiciary  Department  Over  Poli- 
tical Questions,  and  note  1,  p.  260, 
Jurisdiction  of  the  Legislative  De- 
partment Over  the  Judiciary  Depart- 
ment. 

1.  Jurisdiction  Over  Political  Qnes- 

tions.-"Questions  in  their  nature  politi- 
cal, or  which  are,  by  the  constitution 
and  laws,  submitted  to  the  executive, 
can  never  be  made  in  the  court."  Mr. 
ChiefJustice  Marshall,  inMarbury 
v.  Madison,  1  Cranch  (U.S.)  137,  170; 
Dickey  v.  Reed.  78  111.  261.  Such 
questions  are  solely  within  the  juris- 
diction of  the  executive  and  legislative 
departments.  Thus  the  settlement  of 
natural  boundaries  is  not  a  judicial 
question.  "The  judiciary  is  not  that 
department  of  the  government  to  which 
the  assertion  of  its  interests  against 
foreign  powers  is  confided;  and  its  duty 
commonly  is  to  decide  upon  individual 
rights,  according  to  those  principles 


which  the  political  departments  of  the 
nation  have  established."  Foster  v. 
Neilson,  2  Pet.  (U.  S.)  253.  307;  U.  S. 
v.  Arredondo,  6  Pet.  (U.  S.)  691,  711. 

This  principle  was  recently  applied  in 
the  Supreme  Court  of  the  United  States 
in  a  suit  brought  to  determine  the  validi- 
ty of  the  retrocession  by  congress  to  the 
State  of  Virginia  of  that  part  of  the 
District  of  Columbia  as  originally  con- 
stituted, which  was  ceded  by  Virginia 
to  the  United  States,  and  it  was  held 
that  since  congress  had  repeatedly 
recognized  the  transfer,  and  asserted 
and  affirmed  it,  a  suitor  in  court  was 
estopped  from  denying  its  validity. 
Phillips  v.  Payne,  92  U.  S.  130. 

And  in  the  French  spoliation  cases, 
recently  decided  in  the  court  of  claims, 
it  became  necessary  to  determine 
whether  war  existed  between  France  and 
the  United  States  at  the  time  the  claims 
arose,  and  the  court  held,  that  concern- 
ing the  question  whether  the  war 
existed  and  the  nature  and  extent  of  it 
if  it  did  exist,  the  judicial  department 
must  follow  the  political,  and  after  an 
exhaustive  review  of  the  actions  of 
congress  and  the  executive  at  the  pe- 
riod in  question  and  thereafter,  rested 
its  decision  of  the  question  in  favor  of 
the  claimants  on  the  result  of  that 
examination.  Gray  Admr.  v.  United 
States,  21  Ct.  of  CI.  340. 

It  was  on  this  ground  that  the  su- 
preme court  refused  to  entertain  a  bill 
to  restrain  the  executive  officers  of  the 
government  from  carrying  into  execu- 
tion the  reconstruction  acts,  it  being 
objected  that  the  acts  would  annul  and 
totally  abolish  existing  State  govern- 
ments. Georgia  v.  Stanton,  6  Wall. 
(U.  S.)  So. 

The  question  whether  a  State  consti- 
tution was  regularly  and  legally  adopted 
after  the  same  has  been  acted  upon,  and 
the  State  government  is,  in  fact,  being 
administered  under  it,  is  a  political 
rather  than  a  judicial  question.  A 
court  organized  under  a  constitution 
would  be  felo  de  se,  if  it  should  de 
clare  such  constitution  null  for  irregu- 
larity and  illegality  in  its  adoption. 
Luther  v.  Borden,  7  How.  (U.  3.)  1; 
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Brittle  v.  People,  2  Neb.  198,  Secombe 
v.  Kittelson,  29  Minn. 

The  question  of  the  right  of  a  gover- 
nor to  adjourn  the  legislature  is  a  ques- 
tion for  legislative  decision,  not  for  the 
courts.  People  v.  Hatch,  33  111.  9. 

Under  the  constitution  of  Indiana,  all 
matters  in  any  manner  affecting  the 
election  and  title  of  the  governor  and 
lieutenant  governor  are  conferred  upon 
the  general  assembly,  and  therefore  the 
courts  have  no  authority  to  enquire  into 
the  questions  whether  there  is  a  vacancy 
in  those  offices,  and  whether  anyone 
has  been  duly  elected  to  fill  such  va- 
cancy. Robertson  v.  State  (Ind.),  10 
N.  E.  Rep.  643,  644;  Smith  v.  Myers, 
109  Ind.  I. 

The  authority  to  decide  whether  the 
exigencies  contemplated  in  the  consti- 
tution of  the  United  States,  and  the  act 
of  congress  of  1795,  have  arisen,  on 
the  happening  of  which  the  president 
has  authority  to  call  forth  the  militia 
"to  execute  the  laws  of  the  union,  sup- 
press insurrections  and  repel  invasions," 
is  exclusively  vested  in  the  president, 
and  his  decision  is  conclusive  on  all 
parties.  Martin  v.  Molt,  12  Wheat. 
(U.  S.)  19.  Compare  Vanderheyden 
v.  Young,  11  Johns.  (N.  Y.)  150. 

So  it  has  been  held  that  the  incor- 
poration of  villages  is  a  legislative  act, 
and  cannot  be  delegated  to  the  courts 
by  an  act  of  assembly.  People  v.  Ben- 
nett, 29  Mich.  451.  jfcx  parte  Burns,  1 
Tenn.  Ch.  R.,  83;  State  v.  Armstrong, 
Sneed  (Tenn.)  634;  Galesburg  v. 
awkinson,  75  111.  152.  But  the  an- 
nexation of  contiguous  territory  to 
cities  already  incorporated  has  been 
held  properly  referable  to  the  judi- 
ciary. City  of  Burlington  v.  Leebrid, 
43  Iowa  252. 

Legislative  functions  cannot  be  ex- 
ercised by  the  judiciary,  nor  can  the 
legislature  delegate  such  power  to  a 
court  which  is  inhibited  by  the  consti- 
tution from  the  performance  of  any 
other  than  judicial  acts.  People  v. 
Town  of  Nevada,  6  Cal.  143.  If  the 
common  law  is  in  force  in  a  State,  the 
supreme  court  may  not  disregard  it. 
That  is  a  legislative  power.  Johnson  v. 
Fall,  6  Cal.  359. 

The  rules  and  regulations  made  by 
the  secretary  of  the  treasury  in  rela- 
tion to  commercial  intercourse  with 
parts  of  the  country  in  proximity  to 
the  enemy's  lines,  during  the  war  of  the 
rebellion,  were  of  a  governmental  char- 
acter, and  not  liable  to  the  revision  of  the 
courts.    Hughes  v.  Oaks,  59  Pa.  St.  32. 


The  question  of  what  are  respect- 
tively  legislative  and  judicial  functions 
and  the  power  of  the  court  to  declare 
an  act  of  the  legislature  unconstitu 
tional,  has  received  the  attention  of  the 
supreme  court  of  Pennsylvania  in  some 
very  recent  decisions.  The  last  consti- 
tution of  that  State,  adopted  in  1884, 
provided  that  "the  general  assembly 
shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities, 
townships,  wards,'  boroughs  or  school 
districts."  The  first  general  assembly 
which  met  after  the  adoption  of  that 
constitution  passed  "an  act  dividing 
the  cities  of  this  State  into  three 
classes,  regulating  the  passage  of  ordi- 
nances," etc.  The  question  whether 
this  act  was  in  contravention  of  the 
above  constitutional  provision  was 
raised  in  Wheeler  v.  Philadelphia, 
wherein  it  was  decided  that  the  classi- 
fication therein  provided  for  was  a 
necessity,  and  therefore  constitutional. 
Wheeler  v.  Philadelphia,  77  Pa.  St.  338. 
In  i887  the  general  assembly  passed 
another  act  dividing  said  cities  in  seven 
classes.  This  act  has  been  held  uncon  - 
stitutional.  In  their  opinion  the  court 
having  stated  that  the  previous  act  had 
been  held  constitutional  as  within  the 
spirit,  if  not  the  letter,  of  the  constitu- 
tion, and  that  that  act  had  provided  for 
all  existing  as  well  as  every  conceivable 
prospective  necessity,  and  that  the  only 
possible  purpose  of  the  new  classifica- 
tion is  evasion  of  the  constitutional 
limitation,  conclude:  "  It  has  also  been 
suggested  that  the  question  of  necessity 
for  classification  and  the  extent  thereof, 
as  well  as  of  what  are  local  or  special 
laws,  is  a  legislative  and  not  a  judicial 
question.  The  answer  to  that  is  obvi- 
ous. The  people,  in  their  wisdom,  have 
seen  fit  not  only  to  prescribe  the  form 
of  enacting  laws,  but  also  as  to  certain 
subjects,  the  method  of  legislation,  by 
ordaining  that  no  local  or  special  law 
relating  to  those  subjects  shall  be  passed. 
Whether  in  any  given  case  the  legisla- 
ture has  transcended  its  power  and 
passed  a  law  in  conflict  with  that  limi- 
tation is  essentially  a  question  of  law, 
and  must  necessarily  be  decided  by  the 
courts.  To  warrant  a  conclusion  that 
the  people,  in  ordaining  such  limita- 
tions, intended  to  invest  their  law 
makers  with  judicial  power,  and  thus 
make  them  final  arbiters  of  the  validity 
of  their  own  acts,  would  require  the 
clearest  and  most  emphatic  language  to 
that  effect.  No  such  intention  is  ex- 
pressed in  the  constitution,  and  none 
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may  be  said  to  be  law  that  the  congress  of  the  Uni- 
ted States  has  no  jurisdiction  over  the  executive  de- 
partment.1 As  to  the  judicial  department  it  is  clear  that  congress 
cannot  interfere  with  the  express  jurisdiction  of  the  United  States 


can  be  inferred  from  any  of  its  pro- 
visions. Thai  those  limitations  were 
designed  to  establish  a  fixed  and  per- 
manent rule  cannot  be  doubted;  but,  if 
the  ultimate  application  of  that  rule 
were  to  rest  solely  on  the  judgment  of 
the  body  on  which  it  was  intended  to 
operate,  nothing  could  be  more  flexi- 
ble. .  .  .  No  such  proposition  [that 
the  legislative  action  is  not  reviewable! 
can  be  entertained  by  the  courts  with- 
out abandoning  one  of  the  most  impor- 
tant branches  of  jurisdiction  commit- 
ted to  them  by  the  fundamental  law, 
viz-  the  power  to  ultimately  determine 
whether  or  not  a  given  law  is  local  or 
special,  and  has  been  passed  in  disre- 
gard of  the  constitutional  limitation 
that  has  been  placed  upon  the  power  of 
the  legislature."  Appeal  of  Ay  are  et 
al.,  23  Weekly  Notes  (Pa.)  97  (1889). 
Compare  also  on  this  question  the  case 
of  Scranton  School  District's  Appeal. 
113  Pa.  St  176  (1886),  with  the  case  of 
City  of  Reading  v.  Savage,  23  Week- 
ly Notes  (Pa.)  332  (1889),  and  the 
cases  cited  in  note  I,  p.  258,  ante,  Juris- 
diction Over  Political  Questions. 

In  one  case  the  following  general 
principles  have  been  laid  down  as  regu- 
lating the  jurisdiction  of  courts: 

In  determining  whether  a  court  can 
rightfully  exercise  a  given  power  or  not, 
reference  must  be  had  not  only  to  all 
the  powers  of  such  court,  but  to  those 
of  all  the  other  courts  as  one  system 
framed  within  a  department  of  the  gov- 
ernment, whose  entire  powers  have 
limitations,  qualifications  and  restric- 
tions placed  upon  them  by  the  bill  of 
rights. 

When  determining  upon  the  nature 
and  limits  of  the  judicial  functions 
those  of  the  executive  and  legislative 
departments  should  also  be  considered, 
not  only  to  guard  against  conflict  from 
the  extension  of  either  beyond  its 
proper  confines,  but  also  that  the  aggre- 
gate of  the  three  shall  be  made  to  cover 
the  entire  field  of  the  government  de- 
signed to  be  set  on  foot. 

Judicial  power  should  be  construed 
with  reference  to  such  legal  truths  as 
were  in  the  minds  of  the  framers  of  the 
constitution.  Ex  parte  Allis.  12  Ark. 
toi. 


And  it  has  been  well  said  in  another 
case,  that,  "It  is  a  matter  of  great 
difficulty  to  draw  the  exact  line  of 
demarkation  between  executive  and 
judicial  powers,  and  of  still  more 
difficulty  to  define  with  accuracy  how 
far  executive  officers,  in  the  discharge 
of  executive  or  ministerial  duties,  may 
bind  the  other  departments  of  govern- 
ment by  the  exercise  of  quasi  judicial 
functions.  But  we  regard  it  as  an  in 
disputable  proposition  that  where  the 
enquiry  to  be  made  involves  questions 
of  law  as  well  as  fact,  where  it  affects  a 
legal  right,  and  where  the  decision  may 
result  in  terminating  or  destroying  that 
right,  the  powers  to  be  exercised  and 
the  duties  to  be  discharged  are  essen- 
tially judicial,  and  are  such  as  cannot 
constitutionally  be  delegated  to  or 
imposed  upon  executive  officers.  '" 
Comm.  v.  Jones,  10  Bush  (Ky.)  725. 

^S*  ee  further  on  this  subject,  the  article 
on  Constitutional  Law, section  (A), 
Encroachments  of  Judicial  on  Legisla- 
tive. Am.  &  Eng.  Encyc.  of  Law,  vol. 
3,  p.  684. 

See  also  Wharton's  Commentaries  on 
American  Law,  §§  389,  390. 

1.  Jurisdiction  of  the  Legislative  Ovar 
the  Executive  Department.  —  That  there 
is  no  jurisdiction  may  be  said  to  be 
conceded;  certainly  no  such  jurisdiction 
has  ever  been  exercised.  The  principle 
was  recently  illustrated  in  1887-8,  when 
the  senate  of  the  United  States  de- 
manded from  the  then  president,  Mr 
Cleveland,  his  reasons  for  the  removal 
of  certain  United  States  officials,  and  the 
papers  in  his  possession  affecting  their 
cases.  The  president,  in  reply,  gave  his 
reasons,  and  transmitted  certain  papers 
to  the  senate,  but  refused  to  submit 
others,  claiming  that  they  were  confi- 
dential. This  action  of  the  president 
was  severely  criticized,  but  no  action 
was  taken  by  the  senate  to  compel  a 
compliance  with  their  demands. 

The  members  of  the  cabinet  have 
frequently  appeared  before  congres 
sional  committees,  and  have  answered 
questions  and  transmitted  papers  to 
congress,  but  always  voluntarily,  or  at 
least,  never  by  virtue  of  any  com- 
pulsory writs  or  measures. 
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Supreme  Court  under  the  constitution  of  the  United  States,1 
nor,  perhaps,  impose  on  the  judges  thereof  any  duties  not  other- 


1.  Jurisdiction  of  the  Legislative  De- 
partment Over  the  Judicial  Department. 

—  Congress  cannot  interfere  with  the 
express  jurisdiction  of  the  United 
States  courts  under  the  constitution  of 
the  United  States.  Thus  in  the  case  of 
Marbury  v.  Madison,  where  it  was  de- 
cided that  an  act  of  congress  giving  the 
supreme  court  of  the  United  States 
original  jurisdiction  in  excess  of  that 
authorized  by  the  constitution  was  null 
and  void,  the  court  said:  "  It  is  a  propo- 
sition too  plain  to  be  contested,  that 
the  constitution  controls  any  legislative 
act  repugnant  to  it;  or  that  the  legisla- 
ture may  alter  the  constitution  by  an 
ordinary  act.  Between  these  alterna- 
tives there  is  no  middle  ground.  The 
constitution  is  either  a  superior,  para- 
mount law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary 
legislative  acts,  and,  like  other  acts,  is 
alterable  when  the  legislature  shall 
please  to  alter  it.  If  the  former  part  of 
the  alternative  be  true,  then  a  legisla- 
tive act  contrary  to  the  constitution  is 
not  law;  if  the  fatter  part  be  true,  then 
written  constitutions  are  absurd  at- 
tempts on  the  part  of  the  people  to 
limit  a  power  in  its  own  nature  illimit- 
able. 

"Certainly  all  those  who  have  framed 
written  constitutions  contemplate  them 
as  forming  the  fundamental  and  para- 
mount law  of  the  nation,  and  conse- 
quently the  theory  of  every  such  gov- 
ernment must  be,  that  an  act  of  the 
legislature,  repugnant  to  the  constitu- 
tion, is  void 

"If  an  act  of  the  legislature,  repug- 
nant to  the  constitution  is  void,  does  it, 
notwithstanding  its  invalidity,  bind  the 
courts  and  oblige  them  to  give  it  effect  ? 
■  .  .  It  is  emphatically  the  province 
and  duty  of  the  judicial  department  to 
say  what  the  law  is.  Those  who  apply 
the  rule  to  particular  cases  must  of 
necessity  expound  and  interpret  that 
rule.  If  two  laws  conflict  with  each 
other,  the  courts  must  decide  on  the 
operation  of  each.  So,  if  a  law  be  in 
opposition  to  the  constitution,  if  both 
the  law  and  the  constitution  apply  to  a 
particular  case  so  that  the  court  must 
either  decide  that  case  conformably  to 
the  law,  disregarding  the  constitution, 
or  conformably  to  the  constitution,  dis- 
regarding the  law,  the  court  must  de- 
termine which  of  these  conflicting  rules 


govern  the  case.  This  is  of  the  very 
essence  of  judicial  duty.  If,  then,  the 
courts  are  to  regard  the  constitution, 
and  the  constitution  is  superior  to  any 
ordinary  act  of  the  legislature,  the  con- 
stitution, and  not  such  ordinary  act, 
must  govern  the  case  to  which  they 
both  apply.  ■ 

"Those,  then,  who  controvert  the 
principle  that  the  constitution  is  to  be 
considered,  in  court,  as  a  paramount 
law,  are  reduced  to  the  necessity  of 
maintaining  that  courts  must  close 
their  eyes  on  the  constitution  and 
see  only  the  law.  This  doctrine  would 
subvert  the  very  foundation  of  all 
written  constitutions.  It  would  declare 
that  an  act  which,  according  to  the 
principles  and  theory  of  our  govern- 
ment, is  entirely  void,  is  yet,  in  practice, 
completely  obligatory.  It  would  de- 
clare that  if  the  legislature  shall  do 
what  is  expressly  forbidden,  such  act, 
notwithstanding  the  express  prohibi- 
tion, is  in  reality  effectual.  It  would 
be  giving  to  the  legislature  a  practical 
and  real  omnipotence  with  the  same 
breath  which  professes  to  restrict  their 
powers  within  narrow  limits.  It  is  pre- 
scribing limits  and  declaring  that  those 
limits  may  be  passed  at  pleasure." 

The  court  concludes  by  referring  to 
the  clauses  in  the  constitution  which 
make  the  judicial  power  extend  to  all 
cases  arising  under  the  constitution; 
the  oath  of  office  which  requires  the 
judges  to  swear  to  discharge  their  du- 
ties agreeably  to  the  constitution;  and 
that  in  declaring  what  shall  be  the  su- 
preme law  of  the  land,  the  constitution 
comes  first;  and  conclude:  "Thus,  the 
particular  phraseology  of  the  constitu- 
tion of  the  United  States  confirms  and 
strengthens  the  principle,  supposed  to 
be  essential  to  all  written  constitutions, 
that  a  law  repugnant  to  the  constitu- 
tion is  void;  and  that  courts,  as  well  as 
other  departments,  are  bound  by  that 
instrument."  Marbury  v.  Madison,  i 
Cranch  (U.  S.)  137,  177  et  seq. 

An  act  of  congress  provided  for  suits 
in  the  United  States  court  of  claims, 
in  certain  cases,  and  that  judgments 
recovered  therein  should  be  paid  out  of 
anv  general  appropriation  made  to  pay 
private  claims,  and  that  an  appeal  could 
be  taken  to  the  supreme  court  of  the 
United  States  by  either  party  if  the 
amount  in  controversy  exceed  $3,000. 
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wise  required  of  them,1  nor  confer  any  jurisdiction  upon  a  State 
court*  The  legislatures  of  the  respective  States  have  no  power 
to  interfere  in  any  manner  with  the  jurisdiction  of  the  United 
States  courts  sitting  within  its  limits,8  though  the  question 
whether  a  State  statute  creating  a  new  cause  of  action  would 
confer  upon  United  States  courts  sitting  in  admiralty  in  said 
State  jurisdiction  to  entertain  a  suit  on  that  cause  of  action  has 


The  supreme  court  refused  to  entertain 
an  appeal  under  this  act,  because  it 
could  not  under  the  act  issue  appro- 
priate judicial  process  to  carry  it  into 
effect,  and  as  the  judicial  department  is 
entirely  independent  of  the  legislative, 
congress  could  not  require  the  supreme 
court  to  exercise  an  appellate  jurisdic- 
tion except  when  accompanied  by  the 
usual  powers  of  entering  and  enforcing 
its  judgment.  Gordon  v.  United  States, 
117  U.  S.  697. 

The  granting  a  new  trial  is  a  judicial 
act.  Therefore  neither  a  state  legisla- 
ture nor  a  state  constitution  can  give  a 
new  trial.  Lawson  v.  Jeffries,  5  Morris 
(47  Miss.)  686;  s.  c,  12  Am.  Rep.  342. 

See,  on  this  subject  generally,  the 
article  on  Constitutional  Law, 
$  3,  Power  of  the  Judiciary  to  De- 
termine the  Constitutionality  of  Stat- 
utes. Am.  &  Eng.  Encyclo.  of  Law, 
vol.  3.  pp.  673,  et  seg. 

1.  Whether  the  judges  of  the  su- 
preme court  of  the  United  States  could 
be  required  to  act  as  judges  of  any 
other  court  was  the  question  raised  by 
the  first  judges  appointed  under  the 
constitution.  The  chief  justice  and 
some  of  his  associates  were  of  opinion 
that  they  could  not  be  appointed  or  re- 
quired to  act  as  circuit  judges,  and  they 
expressed  their  views  to  that  effect  to 
the  president  in  a  letter  in  1700.  See 
the  letter  in  full,  in  2  Story  on  the  Con- 
stitution (4th  ed.),  §  1579,  P-  3861  note  2. 
They,  however,  acted  as  such  judges, 
and  in  1S03  their  right  so  to  act  was  ex- 
pressly questioned,  and  in  reply  the 
court  said:  "Another  reason  for  rever- 
sal is  that  the  judges  of  the  supreme 
court  have  no  right  to  sit  as  circuit 
judges,  not  being  appointed  as  such,  or, 
in  other  words,  that  they  ought  to  have 
distinct  commissions  for  that  purpose. 
To  this  objection,  which  is  of  recent 
date,  it  is  sufficient  to  observe,  that 
practice  and  acquiescence  under  it  for 
a  period  of  several  years,  commencing 
with  the  organization  of  the  judicial 
system,  affords  an  irresistible  answer, 
and  has  indeed  fixed  the  construction. 
It  is  a  contemporary  interpretation  of 


the  most  forcible  nature.  This  prac- 
tical exposition  is  too  strong  and  obsti- 
nate to  be  shaken  or  controlled.  Of 
course  the  question  is  at  rest  and  ought 
not  now  to  be  disturbed."  Stuart  v. 
Laird,  1  Cranch  (U.  S.)  290,  309. 

J.  Congress  cannot  confer  any  judi- 
cial power  upon  a  State  court.  Ex 
farte  Knowles,  5  Cal.  301;  Missouri 
River  Tel.  Co.  v.  First  Nat.  Bank,  74 
111.  217;  United  States  v.  Lathrop,  17 
Johns.  (N.  Y.)  4;  Claflin  v.  Houseman; 
93  U.  S.  130. 

3.  Power  of  State  Legislatures  Over 
the  Jurisdiction  of  the  United  States 
Courts. — State  laws  regulating  the  pro- 
ceedings of  its  own  courts  cannot  author- 
ize a  district  or  circuit  court  of  the 
United  States  sitting  in  the  State  to  de- 
part from  the  modes  of  proceedings  and 
rules  prescribed  by  the  act  of  congress. 
Therefore  since  the  act  of  congress  pro- 
vides that  issues  of  fact  shall  be  tried 
by  a  jury,  if  a  trial  is  had  before  a  judge 
without  a  jury  under  a  State  law  in  a 
United  States  court,  the  supreme  court 
will  not  review  the  case  on  a  writ  of 
error.  Kelsey  v.  Forsyth,  21  How.  (U. 
S.)  85;  Campbell  v.  Boyreau,  21  How. 
(U.  S.)  223;  Pomeroy  v.  State  Bank  of 
Indiana,  68  U.  S.  592;  Flanders  ?>. 
Tweed,  9  WaIl.(U.  S.)  425;  Kearney  v. 
Case,  12  Wall.  (U.  S.)  275.  Or  if  trial 
by  jury  is  waived  the  proceeding  must 
be  according  to  the  act  of  March  3,  1865 
(13  St.  at  Large  501).  Gilman  v.  Illi- 
nois, etc.,  Tel.  Co.,  91  U.  S.  603. 

The  practice  of  State  courts  as  to 
bills  of  exception  and  writs  of  error 
does  not  apply  to  United  States  courts. 
In  re  Chateaugay  Ore  &  Iron  Co.,  128 
U.  S.  544. 

A  State  constitution  cannot,  any 
more  than  a  State  statute,  prohibit  the 
judges  of  the  courts  of  the  United 
States  from  charging  juries  with  re- 
gard to  matters  of  fact.  St  Louis,  Iron 
Mt.  &  Southern  Ry.  Co.  v.  Vickers,  12a 
U.  S.  360. 

The  law  of  a  State  limiting  the  reme- 
dies of  its  citizens  in  its  own  courts  can- 
not be  applied  to  prevent  the  citizens  of 
other  States  from  suing  in  the  courts  of 
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the  United  States  in  that  State  for  the 
recovery  of  any  property  or  money 
there  to  which  they  may  be  legally  or 
equitably  entitled.  Therefore  an  act  ot 
insolvency  completely  executed  under 
the  authority  of  a  State  cannot  be 
pleaded  in  bar  against  a  recovery  by  a 
nonresident  in  a  United  States  court. 
Suydam  et  al.  v.  Broaduax,  14  Pet.  (U. 
S.)  67;  President  etc.  of  the  Union 
Bank  v.  Vaiden  et  al.,  18  How.  (U.  S.) 
502. 

A  State  statute  cannot  provide  for 
the  removal  of  causes  from  State  courts 
to  United  States  courts.  Greely  v. 
Townsend,  25  Cat.  604.  Nor  in  any  way 
confer  jurisdiction  on  the  courts  of  the 
United  States.  United  States  v.  Peters, 
SCranch.  (U.  S.)  115. 

No  State  enactment  can  frofrio 
firework  the  dissolution  of  an  at- 
tachment issuing  from  a  federal  court. 
Denny  v.  Bennett,  128  U.  S.  489. 

The  equity  jurisdiction  of  the  courts 
of  the  United  States  is  the  same  that 
the  high  court  of  chancery  in  Eng- 
land possesses,  is  subject  to  neither  lim- 
itation or  restraint  by  State  legislation, 
and  is  uniform  throughout  the  different 
States  of  the  union.  Ridings  v.  John- 
ton,  12S  U.  S.  401.  It  is  independent  of 
State  legislation;  and  it  cannot  be  im- 
paired or  diminished  by  the  statutes  of 
the  several  States  regulating  the  prac- 
tice of  their  own  courts.  Therefore,  if 
there  be  a  provision  in  a  State  code  that 
the  limitation  of  the  time  within  which 
an  action  may  be  brought  seeking  equit- 
able relief  on  the  ground  of  fraud  shall 
begin  to  run  from  the  date  when  the  fraud 
•as  committed,  and  not  from  the  date 
when  the  fraud  was  discovered,  such 
provision  would  not  apply  to  such  a  pro- 
ceeding in  equity  in  the  circuit  court  of 
the  United  States  sitting  in  said  State. 
In  such  court  the  usual  rule  will  prevail 
that  the  time  will  not  begin  to  run  until 
the  discovery  of  the  fraud,  or  until,  with 
reasonable  diligence,  it  might  have  been 
discovered.  Kirby  v.  Lake  Shore  &  M. 
S.  R.  Co.,  120  U.  S.  130. 

The  adequate  remedy  at  law,  which 
is  the  test  of  the  equitable  jurisdiction 
of  the  courts  of  the  U  nited  States,  is  that 
which  existed  when  the  judiciary  act  of 
1789  was  adopted,  unless  subsequently 
changed  by  act  of  congress,  and  is  inde- 
pendent of  all  State  legislation.  Mc- 
Conihay  1/.  Wright,  121  U.  S.  201. 
See  also  Borer  v.  Chapman,  119  U.  S. 
587- 

In  like  matter  a  State  statute  enlarg- 
ing the  equity  jurisdiction  of  courts  of 


that  State  cannot  confer  upon  the 
courts  of  the  United  States  jurisdiction 
in  equity  to  trv  cases  at  common  law. 
Thompson  v.  R.  Cos.,  6  Wall.  (U. 
S.)  134;  Basey  v.  Gallagher,  20  Wall. 
(U.  S.)  670.  But  an  equitable  remedy 
given  to  State  courts  by  a  State  statute 
may  be  enforced  by  the  courts  of  the 
United  States.  Broderick's  Will,  21 
Wall.  (U.  S.)  503;  U.  S.  v.  Wilson,  118 
U.  S.  86. 

The  right  of  the  legislature  to  inter- 
fere with  the  jurisdiction  of  courts  has 
also  -been  discussed  in  a  line  of  cases 
where  State  legislatures  have  en- 
deavored to  impose  upon  foreign  corpo- 
rations wishing  to  do  business  within 
their  limits  a  condition  requiring  them 
to  surrender  their  right  to  remove 
causes  to  the  federal  courts.  In  the 
first  case  the  question  arose  on  a  peti- 
tion to  remove  a  cause  from  the  State 
court, which  petition  was  denied  because 
the  corporation  had  accepted  the  above 
condition.  A  trial  followed  In  the  State 
court  and  a  judgment  against  the  corpo- 
ration was  affirmed  by  the  supreme 
court  of  the  State  (Morse  v.  Home  Ins. 
Co.,  30  Wis. 496); -a  writ  of  error  was 
taken  to  the  supreme  court  of  the 
United  States  and  it  was  there  held 
that  the  jurisdiction  of  the  federal  courts 
under  the  constitution  of  the  United 
States  depended  upon  and  was  regulated 
by  the  laws  of  the  United  States  and 
that  State  legislation  could  not  confer 
jurisdiction  upon  federal  courts,  nor 
could  it  limit  or  restrict  the  authority 
given  by  congress  in  pursuance  of  the 
constitution.  That,  therefore,  the  State 
had  no  right  to  impose  the  above  condi- 
tion; the  condition  itself  was  void  and 
its  acceptance  by  the  corporation  was 
also  void;  that  the  court  erred  in  refus- 
ing to  remove  the  cause,  and  all  pro- 
ceedings subsequent  to  such  refusal  were 
Illegal.  The  judgment  of  the  State 
court  was  reversed  and  it  was  ordered 
that  the  petition  for  the  removal  of  the 
cause  should  be  granted.  Ins.  Co.  v. 
Morse,  20  Wall.  (U.  S.)  445. 

But  in  a  later  case  it  was  held  that 
the  United  States  court  could  not  inter- 
fere by  injunction  to  restrain  State  offi- 
cers from  revoking  the  licence  granted 
to  a  foreign  corporation  for  a  breach  of 
the  above  condition.  This  overrules 
Hartford  Fire  Ins.  Co.  v.  Doyle,  6  Biss. 
(U.  S.)  461;  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535.  While  in  a  recent 
case  (1886)  it  was  held  that  as  the  above 
stipulation  contravened  the  provisions 
of  the  constitution  of  the  United  States 
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been  much  disputed,1  and  cannot  yet  be  said  to  be  decided.  In 
like  manner  the  State  courts  have  held  that  the  State  legislatures 
have  no  power  to  change  the  jurisdiction  of  the  State  courts 
under  the  State  constitution.* 


the  statute  itself  was  void,  because  it 
made  the  right  to  a  licence  depend  upon 
a  stipulation  in  itself  unconstitutional, 
and  therefore  the  foreign  corporation 
and  its  agents  would  not  be  liable  to  the 
penalties  imposed  by  the  act  for  doing 
business  in  the  State  without  a  licence. 
Barron  v.  Burnside,  121  U.  S.  186. 

1.  Whether  a  State  statute  authoriz- 
ing actions  for  damages  for  injuries 
causing  death  does  or  does  not  confer 
jurisdiction  on  a  United  States  court 
sitting  in  admiralty  in  said  State  to  en- 
tertain a  suit  to  recover  such  damages, 
has  been  much  disputed.  Decisions  in 
the  affirmative  have  been  rendered  in 
The  Highland  Light,  Chase's  Dec.  150; 
The  Garland,  5  Fed.  Rep.  924;  Holmes 
v.  Oregon  &  C.  R.  Co.,  5  Fed.  Rep. 
75;  s.  c,  6  Sawy.  (U.  S.)  262;  The 
Clatsop  Chief,  7  Sawy.  (U.  S.)  274;  s. 
c,  8  Fed.  Rep.  163;  The  E.  B.  Ward,  16 
Fed.  Rep.  255,  and  17  Fed.  Rep.  456. 
To  the  contrary,  however,  are  Crapo  v. 
Allen,  1  Sprague  (U.  S.)  184;  Arm- 
strong v.  Beadle  et  a/.,  5  Sawy.  (U.  S.) 
484;  The  Sylvan  Glen,  9  Fed.  Rep.  335; 
The  Manhasset,  18  Fed.  Rep.  918;  and 
the  late  case  (1888)  of  Oleson  v.  Ida 


Campbell,  34  Fed.  Rep.  432.  In  1886, 
in  the  Supreme  Court  of  the  United 
States  it  was  decided  that  a  suit  in  ad- 
miralty to  recover  damages  in  such 
case  cannot  be  maintained  in  the  ab- 
sence of  an  act  of  congress  or  a  State, 
statute  authorizing  the  suit,  and  further, 
if  a  suit  in  rem  could  be  maintained  in 
admiralty  under  the  State  statute,  as  to 
which  the  court  refused  to  express  an 
opinion,  the  case  then  before  them  had 
been  barred  by  the  limitation  In  the 
State  statute.  The  Harrisburg,  119  U. 
S.  199. 

S.  Power  of  State  Legislatures  Over 
State  Courts. — The  doctrine  of  Marbury 
v.  Madison,  1  Cranch  (U.  S.)  137,  to 
the  effect  that  the  legislature  has  no 
power  to  change  the  jurisdiction  of 
courts  as  expressed  in  the  constitution, 
has  determined  the  law  in  the  respective 
State  tribunals.  See  the  article  on 
Constitutional  Law,  $  3,  Power  of 
the  Judiciary  to  Determine  the  Constitu- 
tionality of  Statutes,  and  section  6 
(b),  Legislation  Regulating  Courts, 
Judges  and  Jurisdiction.    Am.  &  Eng. 


Encyc.  of  Law,  vol.  3,  p.  673,  et  seq., 
pp.  693,  694. 

When,  at  the  adoption  of  a  State 
constitution,  the  determination  of  ques- 
tions of  fact  in  equity  cases  was  an  ex- 
ercise of  judicial  power,  and  the  con- 
stitution vests  in  the  courts  the  judicial 
power  of  the  State,  both  as  to  matters 
of  law  and  equity,  the  legislature  may 
not  require  that  disputed  facts  in  equity 
cases  should  be  determined  by  a  jury. 
Callanan  v.  Judd,  23  Wis.  343.  But 
compare  Ex  parte  Harker,  49  Cal.  465. 
*  When  State  courts  are  created  by  an 
act  of  the  legislature  under  an  authority 
so  to  do  in  the  constitution,  such  courts 
are  creatures  of  the  legislative  will  and 
may  be  abolished.  Perkins  v.  Corbin, 
45  Ala.  103;  State  v.  Smith,  65  N.  Car 

^State  statutes  conferring  jurisdiction 
are  construed  strictly.  Sanborn  v. 
Sanborn,  7  Gray  (Mass.)  146;  Buck  v. 
Dowley,  16  Gray  (Mass.)  555;  Umbarg- 
er  v.  Cnaboya,  49  Cal.  525. 

In  Massachusetts  there  is  a  provision 
in  the  constitution  of  the  State  by 
which  "each  branch  of  the  legislature 
as  well  as  the  governor  and  council, 
shall  have  authority  to  require  the 
opinions  of  the  justices  of  the  supreme 
judicial  court  upon  important  questions 
of  law  and  upon  solemn  occasions."  It 
has  been  held  that  this  only  applies  to 
questions  of  law,  and  therefore  the 
court  refused  to  give  an  opinion  on  a 
question  which  may  arise  in  the  course 
of  judicial  administration,  and  which 
cannot  be  affected  by  legislative  or  ex- 
ecutive action.  Answer  of  the  Justices, 
122  Mass.  600. 

There  are  similar  provisions  in  the  con- 
stitutions of  Maine,  New  Hampshire, 
Rhode  Island  and  Florida.  Such  a 
provision  was  inserted  in  the  constitu- 
tion of  Missouri  of  1865,  but  omitted  in 
the  revised  constitution  of  1875,  appar- 
ently because  the  judges  had  so  often 
refused  to  give  their  advice  when  asked 
for  it. 

In  one  case  it  was  argued  that  a 
State  statute  authorizing  railroad  com- 
panies in  that  State  to  consolidate  with 
companies  in  other  States,  embraced  in 
it,  as  an  incident,  the  grant  of  jurisdic- 
tion to  the  courts  of  such  other  States 
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4.  Superior  or  Inferior  Courts  or  Courts  of  General  and  Limited 
Jurisdiction. — The  distinction  between  courts  of  general  and  lim- 
ited jurisdiction  has  long  been  a  part  of  the  law,  but  what  dis- 
tinguishes the  two  classes  of  courts  has  never  been  clearly  defined.1 


over  such  consolidated  companies  and 
their  roads.  On  this  point  the  court 
said:  "It  may  be,  but  we  do  not  so  de- 
ride, that  this  State  might  grant  juris- 
diction to  the  courts  of  another  State, 
or  at  least  grant  the  right  to  another 
State  to  authorize  her  courts  to  act  on 
certain  matters  in  this  State,  or  to  con-, 
stitutea  court  in  this  State  to  act  upon 
the  right  and  property  of  the  citizens  of 
such  other  State  in  this  State.  Nations 
by  treaties  provide  for  something  akin  to 
this.  See  Law,  Wheat.  Int.  L.,  p.  224. 
But  we  do  not  think  that  the  mere 
grant  of  authority  to  a  foreign  corpora- 
tion to  exercise  its  franchises  and  hold 
property  in  this  State  can  be  construed 
as  containing  a  grant  of  judicial  juris- 
diction to  foreign  courts  over  the  prop- 
erty of  such  corporation  in  this  State." 
Eaton  &  Hamilton  R.  Co.  v.  Hunt  et 
al^  20  Ind.  457,  465. 

Admission  of  Attorneys  at  Law. — By 
the  act  of  May  7th,  1885,  P.  L.  16,  the 
legislature  of  the  State  of  Pennsylvania 
provided  that  attorneys  admitted  to 
any  court  of  common  pleas,  and  also  to 
the  supreme  court,  should  thereafter  be 
admitted  to  any  other  court  of  the  com- 
monwealth upon  motion  simply,  and  fil- 
ing his  certificate  of  admission  to  the 
supreme  court,  and  a  certificate  of  the 
presiding  judge  of  the  county  from 
whence  he  came,  a  certificate  as  to  his 
character  and  professional  standing. 
The  question  whether  this  act  is  or  is 
not  constitutional  is  discussed  in  two 
articles  entitled  "Is  the  act  of  Assembly 
of  May  7th,  1885,  relative  to  the  admis- 
sion of  attorneys  constitutional,"  and 
published  in  17  Weekly  Notes  of  Cases 
(Pa.)  563,  and  18  Weekly  Notes  of 
Cases  (Pa.)  13. 

The  act  has  been  decided  by  the  su- 
preme court  to  be  an  encroachment 
upon  the  judicial  department  of  the 
government,  and  that,  therefore,  an  ad- 
mission under  the  act  would  not  be 
compelled  by  a  mandamus.  Splane's 
Petition,  123  Pa.  St.  527.  See  the  article 
on  Attorney  and  Client,  §  2,  Admission. 
Am.  &  Eng.  Encyc.  of  Law,  vol.  1,  p. 
943 

L  Superior  and  Inferior  Courts — His- 
tory of  Distinction.— The  distinction  be- 
tween inferior  and  superior  courts  seems 


first  to  have  been  taken  in  the  reign  of 
Charles  I  (14th  year,  1638),  when,  in  an 
action  for  an  escape,  the  plaintiff  set  out  a 
judgment  recovered  in  an  inferior  court, 
and  the  defence  was  that  the  judgment 
was  void,  because  the  narr.  filed  in  the 
original  suit  did  not  aver  that  the  obliga- 
tion sued  on  was  within  the  court's  juris- 
diction. After  judgment  for  plaintiff  in 
the  action  for  the  escape  the  judgment 
was  arrested  on  the  ground  that  the 
above  defence  was  well  taken.  Rich- 
ardson v .  Barnard,  Rolles'  Abridg.,  pp. 
809,  810.  This  case  was  relied  upon  to 
defeat  a  prior  judgment  in  attachment 
in  Frumpton  v.  Pettis,  3  Lev.  23  (1681). 
While  in  1667,  it  had  been  held  that  the 
narr.  in  a  superior  court  need  not  allege 
that  the  cause  of  action  arose  within 
the  court's  jurisdiction.  Peacock  r. 
Bell,  1  Saund.  73. 

While  the  distinction  between  courts 
of  superior  and  limited  jurisdiction 
was  thus  early  recognized,  it  has  never 
been  clearly  determined  what  distin- 
guishes the  two  classes  of  courts.  In 
England  it  was  very  early  decided 
(1667)  that  the  courts  of  the  counties 
palatine  were  superior  courts.  Pea- 
cock v.  Bell,  1  Saund.  73.  Also  the 
court  of  the  Bishop  of  Ely.  Pigge  v. 
Gardner,  1  Lev.  208.  See  also  as  tothe 
jurisdiction  of  the  Bishop  of  Ely,  Grant 
v.  Bagge,  3  East  128.  But  these  courts 
were  abolished  in  the  reign  of  William 
IV.  Peacock  v.  Bell,  1  Saund.  73,  note 
(a). 

Whether  the  new  county  courts 
created  in  England  by  the  act  of  9  and 
10  Vict.,  ch.  95,  entitled  "an  act  for 
the  more  easy  recovery  of  small  debts 
and  demands  in  England,"  are  superior 
or  inferior  courts  does  not  seem  to  be 
decided.  The  question  was  raised  in  a 
case  decided  in  1850,  in  which  case  it 
was  contended  that  all  courts  o'f  record 
were  superior  courts.  The  decision  ot 
the  question  was  not  necessary  to  a 
decision  of  the  case,  but  the  court  said: 
"There  are  strong  reasons  for  saying 
that  the  courts  held  under  9  and  10 
Vict.,  ch.  95,  are  inferior  courts.  Al- 
though courts  of  record,  they  are  still 
in  their  nature  county  courts,  which 
are  undoubtedly  Inferior.  Their  juris- 
diction is  limited  to  the  nature  of  the 
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While  all  courts  whose  judgments  are  liable  to  review  on  appeal 
are  in  a  sense  inferior  courts,  not  all  such  courts  are  courts  of 
limited  jurisdiction.1  The  character  of  the  court  is  not  deter- 
mined by  its  territorial  jurisdiction,  nor  the  liability  to  have  its 
decrees  reviewed  on  appeal.*  In  some  cases  all  courts  of  record 
have  been  held  to  be  superior  courts,  all  courts  not  of  record  in- 

causes  to  be  tried  and  the    ambit  general  jurisdiction  in  all  cases  of  in- 

within  which  the  cause  of  action  must  quisition  for  treason,  and  its  judgment, 

have  arisen.    And  causes  commenced  although  erroneous,  was  not  void,  inas- 

there  are  removable  into  the  superior  much  as  the  court  had  jurisdiction  of 

courts,  except  in  certain  cases,  where  the   cause;    Mr.    Chief  Justice 

it  is  expressly  prohibited  by  s.  94."  Marshall  saying,  in  his  opinion: 

Levy  v.  Moylan,  10  C.  B.  189,  210  (70  "All  courts  from  which  an  appeal  lies 

E.  C.  L.)  are  inferior  courts  in  relation  to  the 

1.  Superior  and  Inferior  Courts  Dls-  appellate  court  before  which  their  judg- 
tinguiaaed. — Bouvier,  in  his  Institutes,  ment  may  be  carried;  but  they  are  not 
says:  "All  other  tribunals  than  the  therefore  inferior  courts  in  the  tech- 
supreme  court  are  inferior  courts,  nical  sense  of  those  words.  They  apply 
These  courts  have  in  general  original  to  courts  of  a  special  and  limited  juris- 
jurisdiction  in  cases  both  at  law  and  diction,  which  are  erected  on  such 
equity.  Unlike  a  supreme  or  superior  principles  that  their  judgments,  taken 
court,  an  inferior  tribunal  is  a  court  of  alone,  are  entirely  disregarded,  and 
limited  jurisdiction,  and  it  must  appear  the  proceedings  must  show  their  juris- 
on  the  face  of  its  proceedings  that  it  has  diction.  The  courts  of  the  United 
jurisdiction  or  its  proceedings  will  be  States  are  all  of  limited  jurisdiction, 
void."   Bouv.  Institutes,  vol.  3,  p.  70.  and  their  proceedings  are  erroneous  if 

While  it  is  true  that  in  one  sense  all  the  jurisdiction  be  not  shown  upon 

courts  other  than  the  supreme  court  them.    Judgments  rendered  in  such 

are  inferior  courts  (see  the  Constitu-  cases  may  certainly  be  reversed,  but 

tion  of  the  United  States,  art  3,  $  1),  this  court  is  not  prepared  to  say  that 

yet  the  weight  of  authority  does  not  they  are  absolute  nullities,  which  mar 

support  the  conclusion  that  all  inferior  be    totally    disregarded."  Kempe's 

courts  are  courts  of  limited  jurisdic-  Lessee  v.  Kennedy,  5  Cranch  (U.  S.) 

tion.   There  have  been,  indeed,  some  173,  185. 

adjudications  to  the  contrary.   Thus  all  And  it  has  been  decided  in  New 

the  courts  of  Arkansas  are  of  limited  fork  that  the  courts  of  common  pleas 

and  prescribed  jurisdiction,  and  the  of  that  State  are  courts  of  general 

record  and  proceedings  therein  must  jurisdiction,  because  "the  power  of  the 

show  on  their  face  or  from  their  con-  court  is  to  hear,  try  and  determine  ac- 

struction  that  the  court  had  jurisdic-  cording  to  law  all  actions  local  to  the 

tion.    Fisher  v.  Hall  et  al.,  1  Ark.  275;  county  where  it  sits,  and  all  transitory 

Ex  parte  Woods,  3  Ark.  632;  Mc-  actions  wherever  the  cause  may  be,  and 

Knight  v .  Smith,  5  Ark.  409;  Ex  parte  it  is  a  court  of  record."   The  court 

City  of  Little  Rock,  26  Ark.  52;  Mc-  relied  also  on  Kempe's  Lessee  v.  Ken- 

Clure  et  al.  v.  Hill,  36  Ark.  268.  nedy,  5  Cranch  (U.  S.)  173,  185;  Foot 

All  the  courts  of  California  except  v.  Stevens,  17  Wend.  (N.  Y.)  483. 

the  supreme  court  are  courts  of  inferior  And  in  another  case  the  further  re- 

and  limited  powers,  though  courts  of  quirement  was  added  that  the  court 

record.    Ex  parte  Knowles,  5  Cal.  301.  should  proceed  according  to  the  course 

2.  The  weight  of  authority  is  of  the  common  law.  Simons  v.  De 
to  the  effect  that  the  limitation  of  Bare,  4  Bosw.  (N.  Y.)  547,  555. 
territorial  jurisdiction,  and  liability  to  Analogous  to  these  cases  is  the  deci- 
reverse  on  appeal,  does  not  make  the  sion  that  a  court  is  none  the  less  an 
court  one  of  limited  jurisdiction,  and  inferior  court  because  it  possesses 
this  seems  to  be  the  law  in  England,  power  to  send  its  process  out  of  the 
See  Peacock  v.  Bell,  1  Saund.  73.  city.    Its  jurisdiction  is  not  enlarged 

In  1809  the  question  was  raised  in  by   the   possession   of  that  power, 

the  Supreme  Court  of  the  United  which  is  merely  a  matter  of  remedy 

States,  and  it  was  there  decided  that  a  or  practice.    Hickman  v.  O'Neal,  10 

county  court  of  common  pleas  had  a  Cal.  292. 
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fenor  courts.1  But  there  does  not  appear  to  be  any  certain 
test* 

(a)  Superior  Courts. — It  has  been  expressly  decided  that  the 
circuit,  district  and  territorial  courts  of  the  United  States  are 
courts  of  general  jurisdiction.8    So  are  also  the  common  law 


1.  Courts  of  Record  and  Hot  of  Rec- 
ord.—In  some  States  the  distinction  is 
made  between  courts  of  record  and 
courts  not  of  record,  the  former  being 
superior,  the  latter  inferior.  Beaubien 
v.  Brinckerhof,  a  Scam.  (111.)  269,  273; 
Fisher  v.  Bassett,  9  Leigh  ( Va.)  1 19; 
Devaughn  v.  Devaughn,  19  Gratt.  ( Va.) 
556,  566. 

And  this  distinction  has,  to  some  ex- 
tent at  least,  the  support  of  the  Su- 
preme Court  of  the  United  States, 
which  in  1844,  in  discussing  the  ques- 
tion of  presumption  as  to  jurisdiction, 
sit:  "These  principles  are  settled  as  to 
all  courts  of  record,  which  have  an 
original  general  jurisdiction  over  any 
particular  subject;  they  are  not  courts 
of  special  or  limited  jurisdiction;  they 
are  not  inferior  courts  in  the  technical 
sense  of  the  term,  because  an  appeal 
lies  from  their  decisions.  Grignon's 
Lessee  v.  Astor  et  at.,  a  How.  (U.  S.) 
3>9- 

It  is  also  supported  by  the  fact  that 
neither  the  clause  in  the  constitution  of 
the  United  States  providing  that  "full 
faith  and  credit  shall  be  given  in  each 
State  to  the  .  .  .  judicial  proceedings 
of  every  other  State,  nor  the  act  of  con- 
gress of  May  26th,  1790,  passed  in  pur- 
suance thereof,  distinguishes  between 
courts  as  superior  or  inferior;  but 
since  the  authentication  is  required 
to  be  by  a  duly  attested  and  cer- 
tified copy  of  the  record,  the  above 
clause  and  act  of  congress  have 
been  limited  generally  in  their  ap- 
plication to  courts  of  record.  See  Tay- 
lor v.  Barron,  30  N.  H.  (10  Fost.)  78, 
9f ,  96.  See  also  the  note  on  Justices' 
Courts,  infra,  note  2,  p.  270. 

It  would  seem  from  Levy  v.  Moylan, 
10  C.  B.  189  (70  E.  C.  L.),  that  the 
English  courts  reject  the  theory  that 
all  courts  of  record  are  superior 
courts. 

1.  "There  is  no  certain  test  by  which 
to  determine  in  all  cases  to  which  class, 
superior  or  inferior,  any  given  court  be- 
longs. It  is  not  remarkable,  therefore, 
that  there  has  been  some  diversity  in 
the  application  of  the  rule,  as  to  the 
presumption,  to  particular  courts.  In 
New  York  the  'surrogate  court'  is 


held  to  be  Inferior;'  but  in  Pennsyl- 
vania, Maryland  and  Alabama  the 
'orphans'  court,'  and  in  Arkansas  the 
•probate  court'  are  held  to  be  'superior.' 
In  New  York  the  general  sessions  of 
the  peace  in  the  several  counties  are 
held  to  be  'inferior,'  while  in  Pennsyl- 
vania, Vermont  and  Connecticut  a 
justice's  court  is  under  the  rule  said  to 
be  'superior.'  The  question  seems  to 
have  resolved  itself  into  one  of  public 
policy,  and  whether  the  particular  court 
of  the  limited  jurisdiction  ought  to 
have  extended  to  its  judgment  the 
sanctity  of  the  presumptions  arising 
from  the  adjudications  of  tribunals  of 
general  common  law  jurisdiction.  That 
the  underlying  and  controlling  prin- 
ciple upon  which  the  question  must  be 
decided  is  simply  a  consideration 
of  correct  public  policy,  is  indicated 
by  the  language  employed  by  the 
supreme  court  of  Vermont  in  Wright 
v.  Hagen,  24  Vt.  143.  The  court 
there  says:  'We  are  aware  that  the 
decisions  in  New  York,  and  proba- 
bly in  some  other  States,  have  re- 
quired the  justice  to  know  the  facts 
limiting  his  jurisdiction  at  his  peril. 
But  no  such  rule  has  ever  been  applied 
to  the  courts  of  general  jurisdiction, 
either  in  Westminster  Hall  or  in  this 
country;  and  the  jurisdiction  of  jus- 
tices of  the  peace  has  become  so  im- 
portant and  extensive  that  we  incline 
to  believe  sound  policy  requires  of  us 
to  extend  the  same  rule  of  construction 
in  favor  of  their  jurisdiction  which  is 
done  in  favor  of  courts  of  general 
jurisdiction.'  "  McKinstry,  J.,  in  Ex 
parte  Kearney,  55  Cal.  213,  216  (1880). 
See  the  note  to  Crepps  v.  Durden,  1 
Sm.  Lead.  Cas.  (8th  Am.  ed.),  pp.  1079, 
"54- 

3.  Circuit,  District  and  Territorial 
Courts  of  the  United  States.  —  It  has 

been  decided  in  the  United  States 
courts  that  the  circuit,  district  and  ter- 
ritorial courts  of  the  United  States  are 
courts  of  limited  but  not  of  inferior  juris- 
diction, and  their  jurisdiction  need 
not  appear  upon  the  record.  Wood  v. 
Mann,  1  Sumn.  (U.  S.)  578;  Skillerus 
Exrs.  v.  May,  6  Cranch  (U.  S.)  267; 
Ex  parte  Watkins,  3  Pet.  (U.  S.)  193, 
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county  courts  in  the  respective  States,1  and  a  court  of  admiralty 
sitting  in  prize  causes.* 

(6)  Inferior  Courts. — Special  courts  created  by  State  statutes 
and  having  peculiar  jurisdictions  are  inferior  courts,8  as  are  also 


McCormick  v.  Sullivant,  10  Wheat. 
(U.  S.)  192,  199;  Kennedy  v.  Georgia 
State  Bank,  8  How.  (U.  S.)  586. 

And  the  same  conclusion  has  been 
reached  in  the  State  courts.  Wright 
v.  Marsh,  2  Greene  (Iowa)  94;  Bald- 
win v.  Hale,  17  Johns.  (N.  Y.)  272; 
Griswold  v.  Sedgwick,  1  Wend.  (N. 
Y.)  126,  131;  Chemung  Bank  v.  Jud- 
son,  3  Seld.  (N.  Y.)  254;  Morse  v. 
Presby,  5  Fost.  N.  H.  299, 301. 

1.  County  Courts.— It  has  been  de- 
cided in  the  United  States  supreme 
court  that  a  county  court  of  common 
pleas  is  a  court  of  general  jurisdiction. 
Kempe's  Lessee  v.  Kennedy,  5  C ranch 
(U.  S.)  173,  185;  Harvey  v.  Tyler 
et  al.,  2  Wall.  (U.  S.)  328. 

And  the  same  conclusion  has  been 
reached  in  the  State  tribunals,  because 
the  power  of  the  court  is  to  hear,  try 
and  determine  all  actions  local  to  the 
county  where  it  sits,  and  all  transitory 
actions,  wherever  the  cause  may  be,  it 
is  a  court  of  record,  and  proceeds  ac- 
cording to  the  course  of  the  common 
law.  Beaubien  v.  Brinckerhoff,  2 
Scam.  (III.)  269;  Foot  v.  Stevens,  17 
Wend.  (N.  Y.)  483;  Simons  v.  De  Bare, 
4  Bosw.  (N.  Y.)  547;  Flanders  v.  At- 
kinson, 18  N.  H.  167;  Slocum  v.  Provi- 
dence Steam  etc  Co.,  10  R.  I.  112,  116; 
People  v.  Connor,  17  Cal.  354. 

2.  Prize  Courts. — A  court  of  admiralty 
Sitting  in  prize  causes  is  considered  a 
court  of  general  jurisdiction,  and  these 
principles  have  been  held  applicable  to 
such  court.  Thus  in  1808  it  was  decided 
that  if  a  claim  be  set  up  under  the 
sentence  of  condemnation  of  a  foreign 
court,  this  court  will  examine  into  the 
jurisdiction  of  such  court;  and  if  that 
court  cannot  consistently  with  the  law 
of  nations  exercise  the  jurisdiction 
which  it  has  assumed,  its  sentence  is  to 
be  disregarded;  but  of  their  own  juris- 
diction, so  far  as  it  depends  upon  mu- 
nicipal laws,  the  courts  of  every  coun- 
try are  the  exclusive  judges.  Every 
sentence  of  condemnation  by  a  com- 
petent court  having  jurisdiction  over 
the  subject  matter  of  its  judgment,  is 
conclusive  as  to  the  title  to  the  thing 
claimed  under  it.  Rose  v.  Himely,  4 
Cranch  (U.  S.)  241. 

But  a  United  States  court  is  entitled 
to,  and  will  inquire  into  and  ascertain 


whether  there  had  been  an  excess  of 
jurisdiction,  and  where  the  record  does 
not  show  a  suitable  allegation  of  the 
offence,  in  the  nature  of  a  libel,  and  no 
statement  of  facts  ex  directo  upon 
which  the  sentence  was  founded,  the 
record  was  not  conclusive  as  to  the  ex- 
istence of  the  laws  of  the  foreign  state, 
the  jurisdiction  of  the  foreign  court, 
and  the  cause  of  seizure  and  condem- 
nation. The  opinion  is  by  Mr.  Justice 
Story.  Bradstreet  v.  Neptune  Ins. 
Co.,  3  Sumn.  (U.  S.)  600. 

The  jurisdiction  of  a  foreign  court 
may  be  examined,  not  only  as  to  the 
authority  under  which  it  is  erected,  but 
as  to  the  subject  over  which  it  is  exer- 
cised; but  if  the  court  is  duly  consti- 
tuted, and  has  jurisdiction  over  the  sub- 
ject, its  decrees  in  rem  cannot  be  re- 
vised by  the  court  of  another  nation. 
The  decree  of  a  foreign  prize  tribunal 
of  general  jurisdiction,  condemning 
property  for  having  been  concerned  in 
the  violation  of  law,  is  conclusive  upon 
the  point  that  the  seizure  of  the  prop- 
erty was  made  in  conformity  with  the 
law,  it  being  a  matter  within  their  juris- 
diction to  decide.  It  is  not  necessary, 
in  order  to  give  jurisdiction  to  a  prize 
court,  that  the  property  captured  should 
have  been  brought  within  the  dominions 
of  the  captor.  Seizure  and  safe  posses- 
sion are  all  that  are  necessary  to  give 
jurisdiction.  Cheriot  v.  Foussat,  3 
Binn.  (Pa.)  220. 

8.  Statutory  Courts. — When  the  leg- 
islature of  a  State  creates  new  courts 
with  peculiar  jurisdictions,  such  courts 
are  creatures  of  statutes,  and  in  every 
proceeding  before  them  it  must  be 
shown  by  the  record  that  every  pre- 
liminary required  by  law  has  been  com- 
plied with  before  the  court  acted.  Har- 
rington v.  The  People,  6  Barb.  (N.  Y.) 
607. 

Thus  in  Alabama  the  court  of  com- 
missioners of  revenue  and  roads  must 
show  on  its  record  that  it  has  jurisdic- 
tion of  the  proceeding  in  question. 
Wlghtman  v.  Karsnee,  20  Ala.  446; 
Lamar  v.  Commrs.  Court  of  Marshall 
Co.,  21  Ala.  772.  That  the  road  in 
question  lies  within  the  limits  of  the 
county.  Commrs.  Court  of  Talladega 
v.  Thompson,  18  Ala.  694.  That  the 
proper  notice  was  given  as  required  by 
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generally  orphans,  probate  and    the  like  courts,1  and  courts 


the  act.  Commrs.  of  Talladega  v. 
Thompson,  15  Ala.  134. 

This  principle  has  been  applied  to  a 
similar  court  in  California.  Swain  v. 
Chase  et  al.,  12  Cal.  283;  Kane  v.  Des- 
mond, 63  Cal.  464. 

Also  to  the  court  of  county  commis- 
sioners. Joiner  v.  Winston,  68  Ala. 
129;  Striker  v.  Kelly,  7  Hill  (N.  Y.)  9. 

To  the  commissioners  appointed  by 
the  probate  court  under  the  law  of  Ver- 
mont to.  receive  and  adjust  all  claims 
against  a  decedent's  estate.  Taylor  v. 
Barron,  10  Fost.  (30  N.  H.)  78;  Taylor 
v.  Barron,  35  N.  H.  484. 

Where,  in  accordance  with  the  pro- 
visions of  a  statute,  commissioners  had 
been  appointed  by  a  judge  of  the  circuit 
court  to  settle  the  estate  of  a  decedent, 
the  judge  of  the  orphans  court  being 
interested,  the  commission  issued  by 
the  judge  of  the  circuit  court  should  ap- 
pear of  record.  Its  existence  cannot 
be  implied  from  a  recital  in  their  re- 
port, or  in  the  affidavit  which  the  com- 
missioners made  thereto.  Lister  v. 
Vivian  et  al.,  8  Porter  (Ala.)  375. 

1.  Orphans,  Probate  and  the  Llkejcourts. 
— Orphans,  probate,  and  similar 
courts,  are  courts  of  special  and  limited 
jurisdiction,  deriving  their  authority 
from  statutes;  and  if  it  appear  on  the 
face  of  their  proceedings  that  they  have 
exceeded  the  authority  given  them  by 
law,  their  orders  and  decrees  are  abso- 
lutely void  and  may  be  treated  as  nul- 
lities. White  v.  Kiggs,  27  Me.  114; 
Cottles'  Appeal,  5  Pick.  (Mass.)  483; 
Sigourney  v.  Sibley,  21  Pick.  (Mass.) 
101;  Gay  v.  Minot,  3  Cush.  (Mass.)  352; 
Peters  v.  Peters,  8  Cush.  (Mass.)  521 
543;  Enos  v.  Smith,  7  Sneed  & 
(Mi  " 


(Miss.)  85;  Bloom  et  al.  v.  Burdick,  1 
Hill  (N.  V.)  130;  People  v.  Corlies,  1 
Sandf.  (N.  Y.)  228;  Hendrick  v.  Cleve- 
land, 2  Vt.  329. 

The  appointment  of  an  administrator 
or  guardian  by  such  courts  is  null  and 
void  unless  authorized  by  statute. 
Thus  such  appointments  have  been 
held  to  be  void  when  a  decedent  has 
appointed  an  executor  or  a  guardian  in 
bis  will,  who  has  duly  qualified.  Creath 
v.  Brent,  3  Dana  (Ky.)  129;  Holmes  v. 
Field,  12  111.  424;  Flinn  v.  Chase,  4 
Denio  (N.  Y.)  85.  When  granted  dur- 
ing the  pendency  of  a  contest  respect- 
ing the  probate  of  a  will,  unless  made 
pendente  lite.  Slade  Admr.  v.  Wash- 
burn, 3  Ired.  ( N.  Car.)  L.  557.  When  the 


record  does  not  show  that  due  notice 
had  been  given.  .Chase  v.  Hathaway, 
14  Mass.  222;  Hathaway  v.  Clark,  5 
Pick.  (Mass.)  490;  Conkey  v.  Kingman, 
24  Pick.  (Mass.)  115.  When  not  made 
by  the  court  of  the  county  of  decedent's 
domicile  at  the  time  of  his  death. 
Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20; 
Johnson  v.  Corpenning,  4  Ired.  (N. 
Car.)  Eq.  216.  When  the  private  prop- 
erty of  the  decedent  (in  this  case  one 
of  the  Seneca  Indians)  is  not  within 
the  jurisdiction  of  the  State  laws.  Dole 
Admr.  v.  Irish,  2  Barb.  (Mass.)  639. 

Such  appointments  being  void  can 
acquire  no  validity  from  lapse  of  time. 
Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20. 

When  an  orphans  court  cites  an 
executor  or  administrator  to  settle,  the 
record  must  show  that  such  executor  or 
administrator  derived  his  appointment 
from  the  court  issuing  the  citation. 
Taliferro  Admr.  v.  Bassett  et  3  Ala. 
670. 

The  power  of  orphans,  probate  and 
similar  courts  to  order  sales  of  a  de- 
cedent's estate  is  purely  statutory, 
and  therefore  its  record  must  show  that 
the  facts  of  the  case  bring  it  within  the 
statute,  that  due  notice  was  given  and 
the  requirements  of  the  statute  in  all 
respects  complied  with,  or  the  sale  is 
void,  and  passes  no  title,  and  will  be  so 
held  in  a  collateral  proceeding.  Wyatt's 
Admr.  v.  Rambo,  29  Ala.  510;  overrul- 
ing Wyat's  Admr.  v.  Steele,  26  Ala. 
639;  Wyman  et  al.  v.  Campbell  et  al.,  6 
Port.  (Ala.)  219;  Wattles  v.  Hyde  etal., 
9  Conn.  10;  Babbitt  v.  Doe  d.  Brush, 
4  Ind.  355;  Heath  v.  Wells,  5  Pick. 
(Mass.)  140;  Brodess  v.  Thompson,  2 
Harr.  &  Gill  (Md.)  120;  Gwin  etal. 
v.  McCarrolI,  1  Sneed  &  M.  (Miss.) 
351;  Bloom  v.  Burdick,  1  Hill  (N.  Y.) 
130;  Clapp  v .  Beardsley,  1  Aik.  (Vt.) 
168. 

It  has,  however,  been  held  in  New 
York  that  while  the  record  of  a  sale  of 
a  decedent's  real  estate  to  pay  debts 
must  show  that  an  account  of  the  es- 
tate and  debts  of  the  decedent  was  pre- 
sented to  the  court,  it  has  nevertheless 
been  held,  in  a  case  where  the  record 
recited  such  an  account,  but  the 
account  itself  could  not  be  found 
among  the  papers  of  the  court, 
that  the  presentment  of  the 
account  could  be  shown  by  second- 
ary evidence.  Ford  v.  Walsworth,  19 
Wend.  (N.  Y.)  334;  Ford  v.  Walsworth, 
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(c)  Justices'  Courts. — In  England  and  most  of  the  United 
States,  justices'  courts  are  inferior;  but  in  Vermont,  Pennsylvania 
and  Connecticut,  they  are  superior.* 

5.  Presumptions  as  to  Jurisdiction. — Certain  presumptions  are  en- 


15  Wend.  (N.  Y.)  449.  See  Bloom  v. 
Burdick,  1  Hill  (N.  Y.)  130.  And  in 
one  case  it  was  held  that  the  fact  that  a 
petition  for  the  sale  was  filed  and  the 
case  continued  from  term  to  term  will 
be  implied,  so  also  that  the  decree  was 
entered  at  a  regular  or  adjourned  term 
of  the  court.  Duval's  Heirs  v.  Mc- 
Loskey,  1  Ala.  708. 

In  a  recent  case  in  Texas,  in  1878,  it 
was  held  that  the  county  court  was 
a  court  of  record  of  general  jurisdic- 
tion in  all  matters  relating  to  the  ad- 
ministration of  the  estates  of  deceased 
persons.  Guilford  v.  Love,  49  Tex.  715. 

And  in  New  Jersey  the  orphans 
court  is  a  court  of  general  jurisdiction. 
Obertw.  Hammel,  3  Harr.  (N.J.)  73. 

1.  Courts  Martial, — A  court  martial 
organized  under  the  laws  of  the 
United  States  is  a  court  of  special  and 
limited  jurisdiction.  Its  authority  Is 
statutory  and  must  be  strictly  pursued. 
The  facts  necessary  to  show  its  juris- 
diction and  that  its  sentences  are  con- 
formable to  law  must  be  stated  posi- 
tively, and  not  left  to  be  argumentatively 
inferred.  Runkle  v.  U.  S.,  122  U.  S. 
543;  Mills  v.  Martin,  19  Johns.  (N. 
Y.)7. 

3.  Justices'  Courts. — In  England  the 
jurisdiction  of  the  justice  of  the  peace 
must  appear  on  the  record.  Rex  v. 
Pitts,  2  Doug.  662;  Day  v.  King,  5  Ad. 
&  Ell.  359;  Reg.  v.  Lewis,  8  Ad.  &  Ell. 
881;  Griffith  v.  Haries,  2  Mee.  &  Wels. 
335- 

In  the  United  States  the  decisions 
are  not  all  uniform.  In  Vermont, 
Pennsylvania  and  Connecticut  a  jus- 
tice's court  is  held  to  be  superior,  and 
its  judgment  has  the  same  force  and 
can  only  be  impeached  collaterally  in 
the  same  way  as  the  judgment  of  a 
court  of  record.  Holcomb  v.  Cornish, 
8  Conn.  375;  Hazelett  v.  Ford,  10 
Watts  (Pa.)  101;  Camp*.  Woods,  10 
Watts  (Pa.)  118;  Baird  v.  Campbell, 
4  W.  &  S.  (Pa.)  191;  Clark  v.  McCom- 
man,  7W.  &  S.  (Pa.)  469;  Billings  *. 
Russell,  23  Pa.  St.  189;  Morgan  v. 
Neville,  74  Pa.  St  52;  Wright  v.  Hazen, 
24  Vt.  143. 

While  in  the  rest  of  the  States  it 
seems  that  a  justice's  court  is  of  an  in- 


ferior or  limited  jurisdiction.  Ex 
parte  Kearney,  55  Cal.  212;  Trader  v. 
McKee,  1  Scam.  (111.)  558;  Straughan 
v.  Inge,  5  Ind.  157;  Diliard  v.  St.  Louis, 
K.  C.  &  N.  R.,  58  Mo.  69;  Barnes 
v.  Harris.  4  N.  Y.  374. 

While  the  judgments  of  a  justice  of 
the  peace  have  been  held  not  to 
be  within  the  act  of  congress  of  May 
26th,  1790,  providing  for  the  certification 
of  judgments  of  one  State  to  another, 
because  they  are  not  courts  of  record  or 
of  general  jurisdiction  and  their  judg- 
ments could  not  be  authenticated  as  re- 
quired bv  the  act.  Warren  v.  Flagg,  2 
Pick.  (Mass.)  448:  Gay  v.  Lloyd,  1  G. 
Greene  (Iowa)  78;  Robinson  v.  Pres- 
cott,  4  N.  H.  450;  Mahurin  v.  Bickford, 
6  N.  H.  567;  Thomas  v.  Robinson,  3 
Wend.  (N.  Y.)  267;  Silver  Lake  Bank 
v.  Harding,  5  Ohio  545. 

It  has,  however,  been  held  that  in  all 
cases  where  the  courts  of  justices  of  the 
peace  are  courts  of  record,  their  judg- 
ments are  within  the  above  act  of  con- 
gress. Bissell  v.  Edwards,  5  Day 
(Conn.)  363;  Scott  v.  Cleveland,  3  T. 
B.  Monroe  (Ky.)  62;  Starkweather  v. 
Loomis,  2  Vt.  573;  Blodget  v.  Jordan,  6 
Vt.  580. 

So  in  a  recent  case  (1887),  in  Penn- 
sylvania, it  was  decided  that  if  by  a 
statute  of  another  State  the  tran- 
script of  the  record  of  a  justice  of  the 
peace  filed  in  court  of  record  of  said 
State  is  directed  to  be  treated  as  a  judg- 
ment of  said  court,  such  judgment  so 
filed  may  be  certified  under  the  act. 
Rowley  v.  Carron,  117  Pa.  St.  52. 

But  in  an  early  case  (1857),  in  New 
Hampshire,  it  was  held,  however,  that 
the  judgment  of  commissioners  ap- 
pointed by  the  probate  court  under  the 
law  of  Vermont  to  hear  and  determine 
claims  against  a  decedent's  estate,  could 
not  be  pleaded  in  New  Hampshire  in 
bar  to  an  action  on  a  claim  rejected  by 
such  commissioners,  even  though  by 
the  law  of  Vermont  the  decision  of  the 
commissioners  could  be  recorded  in 
said  probate  court  and  then  was  a 
final  judgment  of  record  of  and  in 
said  court.  Taylor  v.  Barron,  35  N.  H. 
484.  See  the  article  on  Justices  of 
the  Peace. 
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tertained  in  favor  of  the  jurisdiction  of  a  court  which  has  taken 
cognizance  of  a  cause,  but  these  presumptions  vary  in  superior 
and  inferior  courts,  and  in  superior  courts  exercising  special  stat- 
utory powers.1 

(a)  Presumptions  as  to  the  Jurisdiction  of  Superior  Courts. — A 
court  of  general  jurisdiction  proceeding  within  the  general  scope 
of  its  powers  is  presumed,  in  a  collateral  proceeding,  to  have  had 
jurisdiction  in  the  cause  until  the  contrary  appears.*  The  pre- 
sumption, however,  extends  only  to  jurisdictional  facts,  concern- 
ing which  the  record  is  silent.8    When  the  record  states  the  evi- 


1.  Presumptions  Generally. — A  lead- 
ing case  in  the  United  States  on  the  sub- 
ject of  the  presumptions  in  favor  of  the 
jurisdiction  of  a  court  is  Galpin  v.  Page, 
18  Wall.  (U.  S.)  350.  In  this  case  the 
fallowing  principles  were  laid  down: 

(a)  A  superior  court  of  general  juris- 
diction, proceeding  within  the  general 
scope  of  its  powers,  is  presumed  to  have 
jurisdiction  to  give  the  judgments  it 
renders  until  the  contrary  appears;  and 
this  presumption  embraces  jurisdiction 
not  only  of  the  cause  or  subject  matter 
of  the  action  in  which  the  judgment  is 
given,  but  of  the  parties  also.  The 
rule  is  different  with  respect  to  courts 
of  special  and  limited  authority;  their 
jurisdiction  must  affirmatively  appear 
by  sufficient  evidence  or  proper  aver- 
ment in  the  record  or  their  judgments 
will  be  deemed  void  on  their  face. 

(b)  The  presumptions  which  the  law 
implies  in  support  of  the  judgments  of 
superior  courts  of  general  jurisdiction 
only  arise  with  respect  to  jurisdictional 
facte,  concerning  which  the  record  is 
silent  When  the  record  states  the 
evidence  or  makes  an  averment  with 
reference  to  a  jurisdictional  fact,  it  will 
not  be  presumed  that  there  was  other 
or  different  evidence  respecting  the 
fact,  or  that  the  fact  was  otherwise  than 
averred. 

(c)  The  presumptions  indulged  in 
support  of  the  judgments  of  superior 
courts  of  general  jurisdiction  are  also 
limited  to  jurisdiction  over  persons 
within  their  territorial  limits  and  over 
proceedings  which  are  in  accordance 
with  the  course  of  the  common  law. 

(d)  Where  special  powers  conferred 
upon  a  court  of  general  jurisdiction  are 
brought  into  action  according  to  the 
course  of  the  common  law,  that  is,  in 
the  usual  form  of  common  law  and 
chancery  proceedings,  by  regular  pro- 
cess and"  personal  service,  where  a  per- 
sonal judgment  or  decree  is  asked,  or 
by  seizure  or  attachment  of  the  prop- 


erty where  a  judgment  in  rem  is 
sought,  the  same  presumption  of  juris- 
diction will  usually  attend  the  judg- 
ments of  the  court  as  in  cases  falling 
within  its  general  powers.  But  where 
the  special  powers  conferred  are  exer- 
cised in  a  special  manner,  not  accord- 
ing to  the  course  of  the  common  law, 
or  where  the  general  powers  of  the 
court  are  exercised  over  a  class  not 
within  its  ordinary  jurisdiction  upon 
the  performance  of  prescribed  condi- 
tions, no  such  presumption  of  jurisdic- 
tion will  attend  the  judgment  of  the 
court.  The  facts  essential  to  the  exer- 
cise of  the  special  jurisdiction  must  ap- 
pear in  such  cases  upon  the  record. 
Galpin  v.  Page,  18  Wall.  (U.  S.)  350. 

a.  Presumptions — Superior  Courts. — 
A  domestic  judgment  or  a  subject 
within  the  jurisdiction  of  the  court,  and 
apparently  regular  on  the  record,  is  to 
be  taken  as  conclusive  of  the  regularity 
of  proceedings  by  which  jurisdiction 
was  acquired  over  the  parties,  unless  it 
be  attached  in  a  direct  proceeding  for 
that  purpose.  Black  v.  Epperson,  40 
Tex.  162,  178. 

The  court  of  common  pleas  is  * 
court  of  general  jurisdiction,  and  in 
regard  to  such  a  court  the  rule  is  that 
jurisdiction  is  to  be  presumed  until  the 
contrary  is  proved.  Slocum  v.  Provi- 
dence Steam  etc.  Co.,  10  R.  1. 112,  116. 

See  Pennington  v.  Gibson,  16  How. 
(U.  S.)  65;  Nations  v.  Johnson,  24 
How.  (U.  S.)  195;  Turner  v.  Jenkins, 
79  111.  228;  Candill  v.  Tharp,  1  Greene 
(Iowa)  94;  Crepps  v.  Durden,  1  Sim. 
L.  Cas.  (8th  Am.  ed.),  vol.  1,  part  II, 
p.  1 105  et  seq.;  Hopper  v.  Fisher,  2 
Head.  (Tenn.)  253;  Galpin  v.Page,  18 
Wall.  (U.  S.)  350,  quoted  supra,  note 
9;  Shumway  v.  Stillman,  4  Cow.  (N. 
V.)  292. 

3.  To  affirmatively  establish  the  juris- 
diction of  a  superior  court  it  is  not 
necessary  that  the  facts,  evidence  or 
circumstances  conferring  it  should  be 
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dence  or  makes  an  averment  as  to  a  jurisdictional  fact,  that  aver- 
ment or  its  conclusion  from  such  evidence  will  not  be  questioned,1 
but  when  the  defendant  appears  from  the  record  to  have  been 
without  the  court's  territorial  jurisdiction,  lawful  service  upon 
him  will  only  be  presumed  when  the  record  shows  he  appeared 
and  defended.*   When  jurisdiction  is  once  obtained  it  will  be 


set  out  in  the  record.  And  should  the 
record  disclose  nothing,  jurisdiction 
over  the  person,  as  well  as  the  subject 
matter,  will  always  be  presumed  when 
the  validity  of  the  judgment  is  ques- 
tioned collaterally.  Brittain  v.  Kin- 
naird,  i  Brod.  &  Bing.  432  (5  E.  C.  L. 
725);  Grignon's  Lessee  v.  Astor,  2 
How.  (U.  5.)  319;  Kelsey  v.  Wyley,  10 
Ga.  371;  Doe  d.  Bush  v.  Lindsey,  24 
Ga.  245;  Boker  v.  Chapline,  12  Iowa 
204;  Huntington  v.  Charlotte,  15  Vt. 
46;  Pope  v.  Harrison,  16  Lea  (Tenn.) 

In  like  manner  whenever  the  court 
has  exercised  jurisdiction  it  will  be  pre- 
sumed to  have  decided  that  it  had  juris- 
diction.   Clary  v.  Hoagland,  6  Cal. 

Thus  the  record  of  a  suit  for  fore- 
closure of  a  mortgage  need  not  show 
that  the  land  on  which  the  mortgage  is 
foreclosed  lies  in  the  county.  Brown- 
field  v.  Weight,  9  Ind.  394;  Markel  v. 
Evans  et  al.,  47  Ind.  326. 

Though  an  action  was  brought  by  a 
nonresident,  the  record  need  not  snow 
a  warrant  of  attorney  to  institute  the 
suit.   Rogers  v.  Burns,  27  Pa.  St.  525. 

So  parties  will  be  presumed  old 
enough  to  receive  service  by  publica- 
tion.   Emeric  v.  Alvarado,  64  Cal  529. 

1.  If  it  appear  that  a  grand  jury  was 
empanelled,  it  will  be  presumed  to  have 
been  sworn.  State  v.  Kimbrough,  2 
Dev.  (N.  Car.)  431;  State  v.  Seaborn, 
4  Dev.  (N.  Car.)  305.  It  has  even 
been  held  that  if  notice  is  necessary  and 
the  record  is  silent  on  that  subject, 
notice  will  be  presumed.  Guilford  v. 
Love,  49  Tex.  715;  Hopper  v.  Fisher, 
2  Head  (Tenn.),  253. 

When  such  facts  and  evidence  do 
appear  on  the  record  the  determination 
of  the  lower  court  thereon  will  not  be 
questioned.  Bell  v.  Bagly,  12  Pick. 
(Mass.)  572;  Wright  v.  Douglass,  10 
Barb.  (N.  Y.)  97.  Thus,  if  there  is 
evidence  to  prove  fact  of  service  of 
process,  and  other  evidence  to  the  con- 
trary, the  determination  of  the  lower 
court  that  such  service  was  made  will 
not  be  questioned.  Golden  Gate  C.  H. 
Mining  Co.  v.  Sup.  Ct.  of  Yuba  Co., 


65  Cal.  187;  and  the  recital  in  a  record 
that  service  was  made  or  waived  or 
notice  given  is  sufficient  to  prove  it. 
Alderson  v.  Bell  et  ux.,  9  Cal.  315; 
Branson  v.  Caruthers,  49  Cal.  374; 
Allen  v.  Utica,  Ithaca  &  Elmira  R. 
Co.,  15  Hun.  (N.  Y.)  80;  Wetherill  v. 
Stillman,  65  Pa.  St.  105.  So  it  will  be 
presumed  after  verdict  that  the  plaintiff 
proved  everything  indispensable  to  his 
recovery,  though  no  evidence  appears 
on  the  record  to  show  it.  Grignon's 
Lessee  v.  Astor  et  al.,  2  How.  (U.  S.) 


like  manner  when  a  mortgage 
creates  a .  trust  and  provides  that  the 
trustee  may,  under  certain  contingen- 
cies, be  controlled  by  a  court  of  equity  at 
the  suit  of  a  cestui  que  /r»s/,when  that 
court  decides  that  the  contingency  has 
arisen  to  give  it  jurisdiction,  its  de- 
cision cannot  be  impeached  collaterally. 
Youngman  v.  Elmira  &  Williamsport 
R.  Co.,  65  Pa.  St.  278;  Compare 
Martin  v.  Mott,  12  Wheat.  (U.  S.)  19; 
Brittain  v.  Kinnaird,  1  Brod.  &  Bing. 
432  (5  E.C.  L.  725). 

Whatever  appears  to  have  been  held 
to  be  a  waiver  of  notice  by  such  su- 
perior court  will  be  so  held  elsewhere. 
Nunn  v.  Sturges  et  al.,  22  Ark.  389. 

2.  While  a  court  may  obtain  juris- 
diction over  persons  without  the  ter- 
ritorial limits  of  its  jurisdiction,  yet  it 
would  appear  that  the  presumptions  in 
such  cases  are  not  quite  the  same  as  in 
cases  where  the  parties  are  within 
those  territorial  limits.  Thus,  in  a  case 
where  it  appeared  from  the  record  of  a 
judgment  in  a  State  court  that,  at  the 
time  of  an  alleged  personal  service  on 
certain  defendants,  they  lived  beyond 
the  reach  of  process  from  that  court, 
and  it  did  not  appear  from  the  record 
that  they  had  appeared  and  defended, 
or  were  actually  within  the  territorial 
limits  of  the  court's  jurisdiction  at  the 
time  service  was  made  on  them,  a 
United  States  court  held  that  the  pre- 
sumption that  the  parties  had  been  duly- 
served  with  process  ceased,  and  that 
the  burden  of  proving  jurisdiction 
over  them  was  thrown  upon  the  parties 
who  invoked  the  benefit  of  the  decree 
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presumed  to  continue  until  judgment.1  The  presumption  may, 
however,  be  overthrown  by  the  want  of  jurisdiction  appearing  on 
the  record  *  or  by  affirmative  evidence,3  except  where  the  court's 
exercise  of  jurisdiction  is  discretionary  and  without  appeal.4  In 


entered  in  the  case.  Gray  v.  Larrimore, 
2  Abb.  (U.  S.)  542.  So  it  has  been 
hid,  in  a  case  where  judgment  had  been 
taken  pro  confesso,  that  the  record  of  a 
judgment  in  the  circuit  court  of  the 
United  States  must  show  affirmatively 
that  the  defendant  was  served  with 
process  within  the  district  where  the 
snit  was  brought,  or  the  judgment  will 
be  void.  Allen  v.  Blunt,  1  Blatchf.  (U. 
S.)  480,  487.  But  when  the  record 
shows  that  the  defendants  were  served, 
appeared  and  defended,  it  will  be  pre- 
sumed that  they  were  served  within  the 
territorial  jurisdiction  of  the  court, 
though  that  is  not  averred  on  the  rec- 
ord. Bissell  v.  Briggs,  q  Mass.  462; 
Shumway  v.  Stiilman,  4  Cow.  (N.  Y.) 
292. 

L  So,  where  it  appears  that  a  su- 
perior court  of  another  State  has  juris- 
diction of  the  subject  matter  of  the  suit 
and  the  person  of  the  defendant,  it  will 
be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  jurisdiction 
continued  to  the  judgment,  and  the 
judgment  cannot  be  impeached  or  its 
verity  denied  in  a  collateral  proceeding. 
Lockhart  v.  Locke  42  Ark.  17. 

Thus  it  will  be  presumed  that  a  case 
was  regularly  continued  from  term  to 
term.  Housh  v.  People,  66  III.  178; 
Whitman  v.  Fisher,  74  111.  147;  Osborn 
v.  Sutton,  108  Ind.  443;  contra,  as  to 
inferior  courts,  Clark  v.  Holmes,  1 
Doug.  (Mich.)  390. 

S.  The  presumption  in  favor  of  the 
judgment  of  a  court  of  general  juris- 
diction is  overthrown  when  the  record 
of  the  entire  case  discloses  a  want  of 
jurisdiction,  as  that  defendants  were 
not  served  with  process  or  the  like. 
Gray  v.  Hawes  et  al.  8  Cal.  562;  Ba- 
ker v.  Chapline,  is  Iowa  204;  Wright 
v.  Douglass,  10  Barb.  (N.  Y.)  97. 

8.  While  the  presumption  as  to  juris- 
diction may  be  rebutted  (see  cases  cited 
in  note  1  Jurisdiction  Enquired  Into  Col- 
laterally, infra,  p.  308),  yet  it  rests  with 
a  party  seeking  to  impeach  the  judg- 
ment of  the  court  to  show  affirmatively 
»nv  imputed  irregularity,  or  acts  or 
omissions  which  affect  the  validity  of 
the  judgment,  especially  after  juris- 
diction of  the  person  is  once  shown. 
People  v.  Barber,  9  Cal.  238;  People  r. 
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Connor,  17  Cal.  3C4;  People  v.  Robin- 
son, 17  Cal.  363;  Kilgour  v.  Gockley, 
83  111.  109;  Murray  v.  Murray,  6 
Oreg.  17. 

A  return  of  personal  service  may  be 
contradicted  by  parol  evidence.  Carle- 
ton  v.  Bickford,  13  Gray  (Mass.)  591: 
Westcott  v.  Brown,  13  Ind.  83;  Zepp 
v.  Hager,  70  111.  223. 

But  when  the  record  of  a  foreign 
judgment  recites  that  the  defendant 
had  appeared  by  attorney  and  pleaded, 
the  right  to  contradict  that  averment 
has  been  both  affirmed  and  denied.  It 
has  been  affirmed  in  Marx  v.  Fore,  51 
Mo.  69;  s.  c,  11  Am.  Rep.  432;  Price  v. 
Ward,  1  Dutch.  (N.  J.)  225;  Starbuck 
v.  Murray,  5  Wend.  (N.  Y.)  148; 
Shumway  v.  Stiilman,  6  Wend.  (N. 
Y.)  447.  It  has  been  expressly  or  im- 
pliedly denied  in  Hall  v.  Williams,  6 
Pick.  (M  ass.)  232;  Rogers  v.  Coleman, 
Hardin  (Ky.)  422;  Reed  v.  Pratt,  2 
Hill  (N.  Y.)  64;  Benton  v.  Burgot, 
10  S.  &  R.  (Pa.)  240. 

A  judgment  may  be  attached  in 
another  State  on  the  ground  that  the 
jurisdiction  was  fraudulently  obtained, 
but  the  party  attaching  must  show 
sufficient  reasons  for  not  applying  to 
the  court  that  rendered  it  to  set  it  aside. 
Peel  v.  January,  35  Ark.  331. 

4.  "It  is  an  universal  principle  that, 
where  power  or  jurisdiction  is  delegated 
to  any  public  officer  or  tribunal  over  a 
subject  matter,  and  its  exercise  is  con- 
fided to  his  or  their  discretion,  the  acts 
so  done  are  binding  and  valid  as  to  the 
subject  matter;  and  individual  rights 
will  not  be  disturbed  collaterally  for 
anything  done  in  the  exercise  of  that 
discretion  within  the  authority  and 
power  conferred.  The  only  questions 
which  can  arise  between  an  individual 
claiming  a  right  under  the  acts  done, 
and  the  public,  or  any  person  denying 
its  validity,  are  power  in  the  officer 
and  fraud  in  the  party.  All  other 
questions  are  settled  by  the  decision 
made  or  the  act  done  by  the  tribunal  or 
officer;  whether  executive,  legislative, 
judicial  or  special,  unless  an  appeal  is 
provided  for  or  other  revision  by  some 
appellate  or  supervisory  tribunal  is 
prescribed  by  law."  United  States  v. 
Arredondo,  6  Pet.  (U.  S.)  691,  729. 


Digitized  by 


Preromptioni  M 


JURISDICTION. 


to  Jurisdiction. 


pleading  the  judgment  of  a  superior  court,  it  is  not  necessary  to 
aver  the  facts  conferring  jurisdiction.1 

(b)  Presumptions  as  to  the  Jurisdiction  of  Inferior  Courts. — 
The  facts  which  give  an  inferior  court  jurisdiction  must  appear 
on  its  record,*  but  if  the  record  shows  such  facts  were  ascer- 
tained, it  cannot  be  collaterally  impeached,8  but  may,  perhaps,  be 
contradicted  by  the  papers  in  the  cause.*    When  the  jurisdiction 


1.  In  pleading  a  judgment  of  a 
superior  court  it  is  not  necessary  to 
aver  the  facts  conferring  jurisdiction. 
Campe  v.  Lassen,  67  Cal.  139. 

a.  Presumptions— Inferior  OourU.-The 
facts  which  must  be  shown  to  exist  be- 
fore the  matter  can  be  within  the  juris- 
diction of  an  inferior  court,  and  which 
can  be  enquired  into  collaterally 
are  such  as  in  the  absence  of  which 
the  court  cannot  rightfully  hear 
and  determine  any  question  touch- 
ing the  matter  in  controversy. 
Stannian  v.  Davis,  1  Salk.  404;  Kern- 
pe's  Lessee  v.  Kennedy,  1  Pet.  (U.  S.) 
30;  Commissioners  Court  of  Talladega 
Co.  v.  Thompson,  18  Ala.  694;  Kee- 
nan  v.  Commissioners  Court  of  Dallas 
Co.,  26  Ala.  568;  State  v.  Ely,  43  Ala. 
568;  Hall  v.  Howd,  10  Conn.  514; 
Proctor  v.  State,  5  Harr.  (Del.)  387; 
Gray  v.  McNeal,  12  Ga.  424;  Chicago 
v.  Rock  Island  R.  R.,  20  111.  286;  Board 
of  Commrs.  of  Clay  Co.  v  .Markle,46  Ind. 
96,  m;  Gay  w.Lloyd,  1  G.  Greene 
(Iowa)  78;  Wight  *.  Warner,  1  Doug. 
(Mich.)  384;  State  v.  Metzger,  26  Mo. 
65;  Bergen  Turnpike  Co.  v.  State,  1 
Dutch.  (N.J.)  554;  People  v.  Koeber,  7 
Hill  (N.  Y.)  39;  Clyde  etc.  Piank  Road 
Co.  v.  Parker,  22  Barb.  (N.  Y.)  323; 
Norwegian  Street,  81  Pa.  St.  349;  Bar- 
rett v.  Crane,  16  Vt.  246. 

3.  If,  however,  the  record  of  an  in- 
ferior court  shows  that  such  jurisdic- 
tional facts  were  ascertained,  it  cannot 
be  collaterally  impeached;  but  the 
ascertainment  of  such  jurisdictional 
fact  cannot  be  inferred  from  the  mere 
exercise  of  jurisdiction  by  the  court. 
Wyatt's  Admr.  v.  Rambo,  29  Ala.  510; 
Joiner  v.  Winston,  68  Ala.  129;  Board 
of  Commrs.  of  Clay  Co.  v.  Markle,  46 
Ind.  96,  in;  Little  v.  Sinnett,  7  Iowa 
324;  Cooper  v.  Sunderland,  3  Iowa  114; 
Kruse  v.  Wilson,  79  111.  233.  But  see 
Osborn  v.  Sutton,  108  Ind.  443;  Sears 
v.  Terry,  26  Conn.  273. 

If  a  probate  court  grant  letters  of 
administration,  the  presumption  is  in- 
dulged that  it  previously  ascertained 
the  existence  of  the  necessary  jurisdic- 


tional facts',  and  when  the  record  asserts 
the  jurisdictional  facts,  the  presumption 
is  conclusive,  though  it  may  be  that, 
when  the  record  is  silent,  the  entire 
want  ofjurisdiction  can  be  shown.  Bar- 
clift  v.  Treece,  78  Ala.  528. 

But  the  record  must  show  that  the 
court  entered  an  order,  decree  or  judg- 
ment of  probate.  A  mere  copy  of  will 
and  an  affidavit  of  the  subscribing  wit- 
nesses before  the  judge  of  probate  as  to 
its  execution  does  not  show  probate. 
Acklen  v.  Goodman,  77  Ala.  521. 

In  a  chancery  cause,  a  recital  in  the 
decree  fro  con/esso  that  "the  parties 
came,"  is  sufficient  to  show  the  ap- 
pearance of  a  resident,  defendant,  who 
was  not  served  with  process.  Hunt's 
Heirs  v.  Ellison's  Heirs,  32  Ala.  173- 

Thus  when  the  sureties  of  a  guardian 
are  discharged  by  a  decree  in  which  it 
Is  recited  that  the  guardian  has  given  a 
new  bond,  that  recital  is  conclusive, 
although  such  new  bond  be  void. 
Hamner  Admr.  v.  Mason  et  a/.,  24 
Ala.  480. 

When  such  fact  must  be  ascertained 
to  give  a  court  jurisdiction  to  proceed 
in  a  summary  manner,  the  court's  find- 
ing cannot  be  attacked  collaterally, 
even  though  erroneous.  Gunn  v.  How- 
ell, 27  Ala.  663. 

4.  But  the  facts  thus  shown  by  the 
record  may,  perhaps,  be  contradicted 
by  the  papers  in  the  cause.  Cooper  v. 
Sunderland,  3  Iowa  114.  Compare 
Kruse  v.  Wilson,  79  111.  233;  and  per- 
haps by  evidence  aliunde.  Clark  v. 
Holmes,  1  Doug.  (Mich.)  390;  Sears  v. 
Terry,  26  Conn.  273. 

When  there  is  a  suggestion  of  death 
of  plaintiff,  and  record  shows  that 
thereafter  the  parties  appeared,  the  sug- 
gestion of  death  will  be  presumed  to  be 
a  clerical  error.  Falkner  v.  Christian's 
Admr.,  51  Ala.  495. 

Record  of  orphans  court  showed 
advancement  to  A  H  in  his  lifetime, 
while  S  H,  his  wife,  was  by  the  record 
the  true  party  entitled.  Held,  pre- 
sumption is  that  these  advancements 
were  made  to  A  H  in  lifetime  of  his 
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of  an  inferior  court  has  once  attached,  its  subsequent  proceed- 
ings are  presumed  to  be  regular,1  unless  it  appear  from  the 
record  that  the  jurisdiction  obtained  had  been  lost.*  When  an 
inferior  court  has  criminal  jurisdiction,  its  record  on  a  prelimi- 
nary hearing  to  bind  over  the  accused  need  not  show  affirmatively 
its  jurisdiction,8  but  if  it  has  power  to  try  the  accused,  the  con- 
trary is  the  case.*  When  the  jurisdiction  of  an  inferior  court  de- 
pends upon  allegations  in  a  petition,  the  petition  must  contain 
those  allegations.*  An  inferior  court  will  be  presumed  to  have 
the  powers  necessary  to  a  full  exercise  of  the  jurisdiction  ex- 
pressly given  it.e   In  pleading  the  judgment  of  an  inferior  court 


wife,  or  that,  if  made  since  her  death, 
he  had  authority  to  receive  them. 
Wilson's  Heirs  v.  Wilson's  Admr.,  18 
Ala.  176. 

It  has  been  decided  that  where  the 
jurisdiction  of  a  court  of  the  United 
States  depends  upon  the  citizenship  of 
the  parties,  such  citizenship  and  not 
simply  their  residence  must  be  shown 
by  the  record.  Continental  Ins.  Co.  v. 
Rhoads,  110  U.  S.  237;  Everhart  v. 
Hunteville  Female  College,  120  U.  S. 
223;  Menard  v.  Goggan,  121  U.  S.  253; 
Brown  v.  Keene,  8  Pet.  (U.S.)  112; 
Robertson  v.  Cease,  97  U.  S.  646.  And 
an  action  will  not  lie  on  a  judgment 
obtained  in  a  United  States  court  when 
the  record  does  not  show  the  facts  as 
to  citizenship.  Metcalf  v.  City  of  Water- 
town,  128  U.  S.  586. 

1.  When  the  jurisdiction  of  a  court 
of  limited  jurisdiction  has  once  at- 
tached, its  subsequent  proceedings  are 
presumed  to  be  regular,  and  they  cannot 
be  collaterally  impeached  or  attacked. 
Smith  v.  Engle,  44  Iowa  265;  Church 
v.  Crossman,  49  Iowa  444;  Allen  v. 
Utica,  Ithaca  &  Elmira  R.  Co.,  15 
Hun  (N.  Y.)  80;  Reeves  v.  Townsend, 
2  Zab.  (N.J.)  396;  Brown  v.  Wood, 
17  Mass.  68;  Crepps  v.  Durdens,  1 
Sm.  L.  Cas.  (8th  Am.  ed.),  vol.  1,  part 

In  courts  of  limited  jurisdiction  the 
presumption  is  that  the  court/having 
jurisdiction  and  having  entered  a  judg- 
ment, did  everything  that  was  necessary 
to  warrant  the  entry  of  the  judgment. 
Miller  v.  United  States,  11  Wall.  (U. 
S.)  268. 

J.  When  the  record  of  a  justice's 
court  shows  that  a  summons  issued  re- 
turnable on  a  certain  day,  and  a  judg- 
ment entered  three  days  after  the 
return  day  of  the  writ,  without  any  con- 
tinuance of  the  cause,  or  any  declara- 
tion filed,  it  will  not  be  presumed  that 


the  case  had  been  in  fact  continued  and 
a  narr.  filed.  Clark  v.  Holmes,  1  Doug. 
(Mich.)  290. 

3.  When  an  inferior  tribunal  Is  sit- 
ting as  an  examining  court,  in  its 
preliminary  investigation  of  a  criminal 
charge,  it  is  not  necessary  that  its 
authority  to  act  should  affirmatively 
appear  on  the  face  of  the  proceedings 
in  order  to  support  their  validity  when 
collaterally  assailed.  Boynton  v.  State, 

7  Ala.  29;  State  v.  Gachenheimer,  30 
nd.  63. 

4.  But  where  the  inferior  tribunal  has 
jurisdiction  to  try  the  offence  charged, 
the  defendant,  on  appeal  from  a  judg- 
ment of  conviction,  will  be  entitled  to 
have  the  prosecution  dismissed  if  the 
transcript  of  the  justice  does  not  show 
that  the  offence  complained  of  was 
committed  within  the  territorial  juris- 
diction of  the  inferior  tribunal.  State  v. 
Metzger,  26  Mo.  65;  People  v.  Miller, 
14 Johns.  (N.  Y.)  371;  Powers  t>.  People, 
4  Johns.  (N.  Y.)  292. 

5.  An  inferior  court  may  determine 
conclusively  its  own  jurisdiction  or 
power  by  adjudicating  the  existence  of 
facts  upon  the  existence  of  which  its 
jurisdiction  or  power  depends.  When, 
however,  the  power  depends  not  upon 
the  existence  or  nonexistence  of  mat- 
ters in  fats  to  be  established  by  evi- 
dence, but  upon  allegations  in  a  peti- 
tion— a  portion  of  the  record  —  the 
question  is  not  the  same.  The  petition 
may  show  that  the  court  has  not  juris- 
diction, and  if  it  does  the  objection  may 
be  taken  at  any  time.  In  re  Grove 
Street,  61  Cal.  438;  Mulligan  v.  Smith, 
59  Cal.  206. 

But  mere  errors  of  pleading  do  not 
affect  the  jurisdiction  of  the  court. 
Ancker  v.  McCoy  et  »*.,  56  Cal.  524. 

Com  fare  the  note  on  Attachment 
Proceedings,  infra.,  note  2,  p.  280. 

6.  The  power  of  a  court  of  limited 
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it  is  necessary  to  set  forth  the  facts  conferring  jurisdiction.1 
(c)  Presumptions  as  to  the  Jurisdiction  of  Superior  Courts  Exer- 
cising Special  Statutory  Powers. — The  rule  in  the  courts  of  the 
United  States  has  been  laid  down  as  follows:  When  a  superior 
court  exercises  special  statutory  powers  in  accordance  with  the 
usual  form  of  common  law  or  chancery  proceedings,  the  usual 
presumptions  as  to  its  jurisdiction  are  entertained,  but  when  those 
powers  are  to  be  exercised  in  a  special  or  summary  manner,  the 
record  must  show  that  the  court  had  jurisdiction  and  that  it  pro- 
ceeded in  the  way  provided  by  the  statute.*   This  rule  cannot  be 


jurisdiction  cannot  be  enlarged  by  im- 
plication. Thompson  v.  Cox,  8  N.  Car. 
311.  But  the  authority  of  the  court  to 
do  certain  acts  may  be  inferred  from 
the  general  language  of  the  statute,  or 
taken  for  granted  if  necessary  for  the 
court  to  accomplish  its  objects.  Dubois 
Sands,  43  Barb.  (N.  Y.)  412;  Appeal 
of  Odd  Fellows*  Savings  Bank  (Va.), 
23  Weekly  Notes  85.  But  nothing  is 
to  be  held  as  granted  by  implication 
save  only  what  is  necessary  to  a  full 
exercise  of  their  expressly  granted  pow- 
ers. Board  of  School  Inspectors  of 
Peoria  v.  People,  20  111.  525. 

1.  In  pleading  the  judgment  of  a  court 
of  limited  jurisdiction,  it  is  necessary  to 
set  forth  the  facts  which  give  jurisdic- 
tion. Smith  v.  Andrews  et  al.,  6  Cal. 
652;  Keybers  v.  McComber,  67  Cal. 


395;  Ford  v.  Babcock.  1  Denio  (N.  Y.) 
158;  Bennett  &  Hall  v.  Burch,  1  Denio 
(N.  Y.)  141;  Dakin  v.  Hudson, 6  Cow. 
(N.  Y.)  221. 

2.  Presumptions — Courts  of  General 
Jurisdiction  Exercising  Special  Statutory 
Powers. — In  an  action  of  ejectment,  in 
the  United  States  courts,  the  defendants 
claimed  that  the  lands  in  question  had 
been  returned  delinquent  for  nonpay- 
ment of  taxes,  and  had  been  thereby  for- 
feited to  the  State,  under  a  special  State 
statute.  The  plaintiffs  contended  that 
the  lands  had  been  exonerated,  and  pro- 
duced the  record  of  a  county  court 
granting  such  exoneration.  It  was  ad- 
mitted that  the  records  did  not  show 
that  several  matters  were  proved  which 
were  essential  to  the  party's  right  to  the 
exoneration.  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court, 
said:  "The  jurisdiction  which  is  now 
exercised  by  the  common  law  courts  in 
this  country  is,  in  a  very  large  propor- 
tion, dependent  upon  special  statutes 
conferring  it.  Many  of  these  statutes 
create,  for  the  first  time,  the  rights  which 
the  court  is  called  upon  to  enforce,  and 
many  of  them  prescribe  with  minuteness 
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the  mode  in  which  those  rights  are  to  be 
pursued  in  the  courts.  Many  of  the 
powers  thus  granted  to  the  court  are 
not  only  at  variance  with  the  common 
law,  but  often  in  derogation  of  that 
law. 

"In  all  cases  where  the  new  powers, 
thus  conferred,  are  to  be  brought  into 
action  in  the  usual  form  of  common  law 
or  chancery  proceedings,  we  apprehend 
there  can  be  little  doubt  that  the  same 
presumptions  as  to  the  jurisdiction  of 
the  court  and  the  conclusiveness  of  its 
action  will  be  made,  as  in  cases  falling 
more  strictly  within  the  usual  powers  of 
the  court.  On  the  other  hand,  powers 
may  be  conferred  on  the  court  and  du- 
ties required  of  it,  to  be  exercised  in  a 
special  and  often  summary  manner,  in 
which  the  order  or  judgment  of  the 
court  can  only  be  supported  by  a  record 
which  shows  that  it  had  jurisdiction  of 
the  case.  The  line  between  these  two 
classes  of  cases  may  not  be  very  well 
defined  nor  easily  ascertained  at  all 
times.  There  is,  however,  one  principle 
underlying  all  these  various  classes  of 
cases,  which  maj'  be  relied  on  to  carry 
us  through  them  all,  when  we  can  be 
sure  of  its  application.  It  is,  that  when- 
ever it  appears  that  a  court  possessing 
judicial  powers  has  rightfully  obtained 
jurisdiction  of  a  cause,  all  its  subsequent 
proceedings  are  valid,  however  errone- 
ous they  may  be,  until  they  are  reversed 
on  error,  or  set  aside  by  some  direct 
proceeding  for  that  purpose.  The  onl^- 
difficulty  in  applying  the  rule,  is  to  as- 
certain the  question  of  jurisdiction." 

The  court  then  discusses  the  cases  of 
Kempe  v.  Kennedy,  5  Cranch  (U.  S.) 
'73;  Voorhees  v.  Bank  of  the  U.  S.,  i* 
Pet.  (U.  S.)  449;  Thompson  v.  Tolme, 
2  Pet.  (U.  S.)  157,  and  Grignon's  Lessee 
v.  Astor,  2  How.  (U.  S.)  310,  and  con- 
tinues: "The  transcripts  of  the  judg'- 
ments  of  exoneration  produced  in  this 
case  show  that  there  were  proper 
parties  before  the  court;  that  the  sub- 
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said  to  have  been  uniformly  adopted  by  the  State  courts.1  It  may, 
however,  be  said  to  govern  judicial  sales  of  real  estatefor  taxes,* 


ject  matter  of  the  exoneration  of  the 
land  from  delinquent  taxes  was  before 
it,  and  that  it  rendered  judgments  ex- 
onerating it  from  all  delinquent  taxes. 
Can  it  be  required,  to  give  validity  to 
these  judgments,  that  the  record  shall 
show  that  every  fact  was  proved  upon 
which  the  judgment  of  the  court  must 
be  supposed  to  rest?  Such  a  ruling  would 
overturn  every  decision  made  by  this 
court  upon  that  class  of  cases,  from  the 
one  in  5  Cranch  down  to  the  present 
time.r  Harvey  v.  Tvler,  *  Wall.  (U.  S.) 
3*8.  342- 

In  a  subsequent  case  (1876)  it  was, 
however,  decided  that  the  doctrine, 
where  a  court  has  once  acquired  juris- 
diction it  has  a  right  to  decide  every 
question  which  arises  in  the  cause,  and 
its  judgment,  however  erroneous,  can- 
not be  collaterally  assailed,  is  undoubt- 
edly correct  as  a  general  proposition; 
but,  like  all  general  propositions,  is  sub- 
ject to  many  qualifications  in  its  appli- 
cation. The  doctrine  is  only  correct 
when  the  court  proceeds,  after  acquiring 
jurisdiction  of  the  cause,  according  to 
the  established  modes  governing  the 
class  to  which  the  cause  belongs,  and 
does  not  transcend,  in  the  extent  or 
character  of  its  judgment,  the  law  which 
it  applicable  to  it.  Windsor  v.  Mc- 
Veigh, 93  U.  S.  274. 

1.  The  tendency  in  the  State  courts  is 
to  a  more  rigid  rule  than  that  enforced  in 
The  United  States.  It  is  perhaps  but 
natural  that  they  should  guard  more 
rigidly  the  interests  of  their  citizens, 
and  examine  more  closely  into  the 
court's  exercise  of  jurisdiction.  Thus 
in  one  case  it  was  held  that  the  general 
jurisdiction  of  the  superior  courts  of  a 
State  extends  to  all  matters  and  suits 
at  common  law  and  in  chancery;  and 
when  so  acting  it  is  a  court  of  superior 
jurisdiction,  and  the  rule  is,  that  noth- 
ing shall  be  intended  to  be  out  of  the 
jurisdiction  of  such  a  court  but  that 
which  appears  to  be.  Where  a  court  of 
superior  jurisdiction  exercises  statutory 
and  extraordinary  powers,  it  stands  on 
the  ground,  and  is  governed  by  the 
same  rules  as  courts  of  limited  jurisdic- 
tion, which  is  that  nothing  shall  be  in- 
tended to  be  within  the  jurisdiction  but 
that  which  is  so  expressly  alleged. 
Haywood  v.  Collins,  60  111.  328;  Morse 
v.  Presby,  5  Foster  (N.  H.)  299,302; 
Gray  v.  Steamboat  Reveille,  6  Wis.  59. 


Compare  Galpin  v.  Page,  18  Wall. 
(U.  S.)  350  quoted  ante,  note  1,  Pre- 
sumptions Generally,  p.  271.  The 
court  may  not  exceed  the  powers  con- 
ferred by  the  statute.  Umbarger  v. 
Chaboya,  49  Cal.  525;  Johnson  v.  Von 
Kettler,  84  111.  315. 

In  Maine  the  principle  is  laid  down 
that  the  proceedings  must  be  as  a  whole, 
according  to  the  course  of  the  common 
law,  or  the  presumptions  as  to  jurisdic- 
tion will  not  arise.  Prentiss  v.  Parks, 
65  Me.  559. 

2.  The  same  rule  has,  however,  not 
been  uniformly  applied,  even  in  the 
courts  of  the  United  States,  to  all  exer- 
cises of  statutory  powers. 

Judicial  galea  of  Real  Estate  for 
Taxes. — In  perhaps  the  first  .case  on  the 
subject  in  the  United  States  supreme 
court,  decided  in  1821,  the  title  to  cer- 
tain real  estate  under  a  sale  for  taxes 
was  in  question  in  the  United  States 
supreme  court,  and  it  was  held  that 
the  sale  could  only  have  been  valid  if 
the  law  of  the  State  had  been  strictly 
complied  with.  Mr.  Chief  Justice 
Marshall  said:  "The  argument  is, 
that  the  judgment,  for  these  errors  in 
the  proceedings  of  the  county  court, 
may  be  voidable,  but  is  not  void;  that 
until  it  be  reversed,  it  is  capable  of  sup- 
porting those  subsequent  proceedings 
which  were  founded  on  it.  We  think 
otherwise.  In  summary  proceedings, 
where  a  court  exercises  an  extraordi- 
nary power  under  a  special  statute  pre- 
scribing its  course,  we  think  that  course 
ought  to  be  exactly  observed,  and  those 
facts  especially  which  give  jurisdiction, 
ought  to  appear,  in  order  to  show  that 
its  proceedings  are  coram  judice. 
Without  this  act  of  assembly,  the 
order  for  sale  would  have  been  totally 
void.  This  act  gives  the  power  only 
on  a  report  to  be  made  by  the  sheriff. 
This  report  gives  the  court  jurisdiction; 
and  without  it,  the  court  is  as  powerless 
as  if  the  act  had  never  passed. "  The 
sale  was  therefore  held  void,  because 
the  record  did  not  show  that  the 
sheriff  had  returned  there  were  no 
goods  and  chattels  out  of  which  the 
taxes  could  be  made,  and  that  the  pub- 
lication required  by  the  act  had  been 
made.  Thatcher  v.  Powell,  6  Wheat. 
(U.  S.)  119. 

So  such  a  sale  has  been  held  void  in 
a   collateral  proceeding  for  want  of 
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for  the  payment  of  decedent's  debts,1  and  other  judicial 
sales;*  proceedings  to  confiscate  the  property  of  confeder- 


suffictent  advertisement.  Ronkendorff 
v.  Taylor,  4  Pet  (U.  S.)  349;  and 
where  the  record  showed  that  the  taxes 
had  not  been  legally  assessed.  Parker 
v.  Overman,  18  How.  (U.  S.)  137. 

In  tiie  State  courts  sales  for  taxes, 
municipal  assessments,  etc.,  have  fre- 
quently been  held  void  in  collateral  pro- 
ceedings, because  of  failure  to  comply 
with  the  requirements  of  the  statute 
authorizing  such  sales.  Marsh  v. 
Chesnut,  14  111.  223;  Sharp  v.  Speir,  4 
Hill  (N.  Y.)  76;  Striker  v.  Kelly,  7 
Hill  (N.  Y.)  9;  Jackson  v.  Shepard,  7 
Com.  (N.  Y.)  88;  Embury  v.  Conner, 
3  Comstock  (N.  Y.)  511;  Ferguson  v. 
Quinn  (Pa.),  23  Weekly  Notes  38. 

1.  Judicial  Sales  of  Decedent's  Seal 
Bitate.  —  When  by  a  State  statute, 
county  courts  are  given  the  power, 
under  certain  circumstances,  to  order 
the  sale  of  the  real  estate  of  a  deceased 
person  for  the  payment  of  debts  and 
legacies,  it  is  for  that  court  to  decide 
upon  the  existence  of  the  facts  which 
give  it  jurisdiction;  and  it  seems  that  in 
this  case  the  exercise  of  the  jurisdiction 
warrants  the  presumption  that  the  facts 
which  were  necessary  to  be  proved 
were  proved.  Grignon's  Lessee  v. 
Astor,  2  How.  (U.  S.)  310;  Florentine 
v.  Barton,  2  Wall.  (U.  S.)  210;  Com- 
stock v.  Crawford,  3  Wall.  (V.  S.)  396; 
Compare  Whitman  v.  Fisher,  74  111.  147. 

Where,  however,  a  defendant  dies 
after  judgment,  and  execution  is  subse- 
quently issued,  and  decedent's  real  es- 
tate is  sold,  the  sale  is  void  if  the 
record  does  not  show  that  the 
notice  required  by  the  State  statute 
authorizing  such  execution  and  sale 
had  been  given,  or  the  judgment  re- 
vived by  scire  facias.  Ransom  v. 
Williams,  2  Wall.  (U.  S.)  313. 

Where  the  judgment  is  obtained 
against  the  decedent's  administrator, 
and  a  sale  made  on  an  execution  on 
said  judgment  under  the  authority  of  a 
State  statute,  the  question  whether  the 
sale  was  made  before  the  time  limited 
for  stay  of  execution  or  not,  will  not  be 
enquired  into  in  a  collateral  proceeding. 
Griffith  v.  Bogert,  18  How.  (U.  S.)  158. 

Where  proceedings  have  been 
brought  against  a  decedent's  adminis- 
trator, setting  up  a  partnership  with 
decedent,  and  asking  distribution  of  the 
partnership  property,  and  an  interlocu  - 
tory  decree  is  made  referring  the  matter 


to  a  master,  and  authorizing  a  sale  only 
after  the  master  had  reported  and  the 
court  had  passed  on  the  report,  a  sale 
under  such  decree  is  invalid,  and  a 
subsequent  decree  authorizing  it  is  in- 
effectual to  protect  the  purchaser  in  a 
collateral  proceeding.  Gray  v.  Brig- 
nardello,  1  Wall.  (U.  S.)  627. 

So  In  the  State  courts,  it  has  been 
held  in  proceedings  to  secure  the  sale 
of  the  real  estate  of  a  decedent  for  the 
payment  of  his  debts,  the  requirements 
of  the  act  as  to  the  filing  of  the  petition 
and  giving  the  required  notice  must  be 
complied  with,  and  so  appear  by  the 
record,  or  it  is  coram  no*  judice  an  J 
void.  Corwin  v.  Merritt,  3  Barb. 
(N.  Y.)  341;  Bloom  f.Burdick,  1  Hill 
(N.  Y.)  130;  Atkins  et  ux  v.  Kinnan, 
20  Wend.  (N.  Y.)  241;  Clark  p. 
Thompson,  47  111.  25.  But  see  Sheldon 
v.  Newton,  3  Ohio  St  494;  Dorsey  v. 


Kendall,  8  Bush  (Ky.)  294;  Spencer  v. 
Jennings  (Pa.),  23  Weekly  Notes  43. 
It  has  been  held,  however,  that  if  the 
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papers  are  lost,  and  the  record  only 
shows  the  decree,  the  court  will  be  pre- 
sumed to  have  had  jurisdiction  of  the 
persons.  Swearengen  v.  Gulich,  67 
III.  208. 

S.  Other  Judicial  Sales.— So  where  an 
obligor  in  a  bond  for  the  conveyance  of 
real  estate  dies,  and  thereafter  a  court, 
acting  under  a  State  statute,  appoints  a 
commissioner  to  convey  the  title,  and 
the  record  of  the  court  states  that 
proper  and  legal  notices  had  been  given, 
it  is  not  competent  to  offer  evidence  in 
another  court  to  show  that  legal  notice 
had  not  been  given.  Nabby  et  at  v. 
State  Bank,  12  How.  (U.  S.)  371.  And 
when  a  party  has  appeared  to  an  action 
and  defended,  it  is  not  competent  for 
him  in  a  collateral  proceeding  to  offer 
evidence  to  prove  that  the  first  court  had 
no  jurisdiction  over  him  on  ground  of 
citizenship.  Erwin  v.  Lowry,  7  How. 
(U.  S.)  172. 

In  1850,  a  title  based  upon  a  sale  or- 
dered by  a  chancellor  under  a  special 
act  of  assembly  was  allowed  to  be  im- 
peached in  a  collateral  proceeding  on  the 
ground  that  the  sale  was  not  made 
strictly  in  the  way  authorized  by  the 
statute.  Williamson  t>.  Berry,  8  How. 
(U.  S.)  494. 

So  where  a  guardian  of  a  lunatic  ap- 
plied to  the  court  for  licence  to  sell  the 
lunatic's   real  estate,  and  the  court 
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ate  citizens  during  the  rebellion  ; 1  the  statutory  exercise  of  the 
right  of  eminent  domain  by  a  railroad  company ;  *  insolvency  and 
bankruptcy  proceedings ; s  actions  in  rem  against  vessels ; 4  exer- 
cise of  jurisdiction  over  non-residents  and  parties  unknown,  by 
service  by  publication ;  *  a  summary  remedy  to  establish  a  lost 


granted  the  licence  and  the  sale  was 
made,  and  subsequently  the  proceedings 
and  commission  in  lunacy  were  super - 
seded,and  then  the  lunatic  brought  an  ac- 
tion to  recover  the  premises  from  the 
purchaser  at  said  sale,  it  was  held  that  if 
the  record  of  the  sale  showed  that  the 
court  ordered  the  application  for  the  li- 
cence to  be  advertised  as  required  by 
law,  and  subsequently  recited  that  such 
advertisement  was  proved  to  have  been 
made,  evidence  would  not  now  be  ad- 
missible to  prove  that  such  advertise- 
ment had  not  been  made,  and  that  even 
though  the  supreme  court  of  the  State  in 
question  (in  Mohr  v.  Tulip,  40  Wis.  66) 
had  decided  that  the  sale  without  such 
advertisement  was  invalid.  Mohr  v. 
Manierre,  101  U.  S.  417.  Compare 
Cooper  v.  Sunderland,  3  Iowa  1 14. 

As  early  as  1818  a  court  of  equity  set 
aside  a  sale  of  mortgaged  premises  in  a 
proceeding  on  a  mortgage  under  a 
special  statute  after  the  sale  had  been 
confirmed  and  deed  delivered,  there 
having  been  no  notice  of  the  sale  given 
as  required  by  the  act,  and  the  circum- 
stances indicating  fraud  and  collusion. 
Denning  v.  Smith,  3  Johns.  Ch.  332. 
To  same  effect  is  Sherwood  v.  Reade,  7 
Hill  (N.Y.)  431. 

1.  Confiscation  Proceedings. — In  pro- 
ceedings under  the  acts  of  congress  of 
August  6th,  1861,  and  July  17th,  1862, 
to  confiscate  the  property  of  confeder- 
ate citizens,  the  marshal's  return  to  the 
warrant  that  he  had  seized  the  property, 
and  that  he  then  held  it  subject  to  the 
further  order  of  the  court,  made 
the  jurisdiction  of  the  court  over  it  com- 
plete. So  when  the  record  showed  a 
warrant  and  monition  return  of  seizure 
and  publication  of  notice,  and  a  decree 
of  condemnation  setting  forth  that  the 
warrant  of  confiscation  and  monition 
had  been  duly  made,  and  the  default  of 
all  persons  duly  entered,  the  decree  is 
valid,  though  the  record  does  not  show  a 
finding  that  the  property  belonged  to  a 
confederate,  such  finding  being  pre- 
sumed. Miller  v.  United  States,  11 
Wall.  (U.  S  )  268.  But  in  a  subsequent 
case  of  the  same  character  it  was  held 
that  some  notice  of  the  proceedings 
beyond  that  arising  from  the  seizure  of 


the  property  was  essential  to  the  valid- 
ity of  the  judgment  of  confiscation,  and 
it  appearing  by  the  record  that  the 
court  had  stricken  out  the  appearance 
entered  by  the  owner,  which  had  been 
called  for  in  a  monition  and  notice  is- 
sued and  published,  as  required  by  the 
act,  it  was  held  that  the  subsequent  sen- 
tence of  confiscation  was  as  void  as  if 
no  monition  or  notice  had  ever  been  is- 
sued. Windsor  v.  McVeigh,  93  U.  S. 
»74- 

a.  Kansas  City,  St.  J.  &  C.  B.  R.  Co. 
v.  Campbell,  62  Mo.  585. 

3.  The  statute  regulating  insolvency 
and  bankruptcy  must  be  strictly  pur- 
sued, even  though  the  court  given  juris- 
diction is  a  court  of  general  jurisdiction. 
Muskett  et  al.  v.  Drummond,  10  Barn. 
&  Cr.  153;  Christie  v.  Union,  11  Ad.  & 
Ell.  373;  Cohen  et  al.  v.  Barrett  et  al., 
5  Cal.  196;  Morse  v.  Presby,  5  Fost 
(N.  H.)  299;  Eaton  v.  Badger,  33  N.  H. 
228. 

4.  In  actions  in  rem  to  recover  dam- 
ages caused  by  vessels  or  for  nonper- 
formance of  a  contract  of  affreight- 
ment, the  complaint  must  set  forth  such 
matters  of  fact  or  allegations  as  will 
bring  the  case  within  the  statute,  or  it 
will  be  dismissed.  Steamboat  Galena 
v.  BeaU,  5  Wis.  91;  Gray  v.  Steamboat 
Reveille,  5  Wis.  59. 

B.  If  by  statute  in  a  State,  a  court  of 
general  jurisdiction  can  obtain  jurisdic- 
tive  over  nonresidents  by  a  construc- 
tion service  of  process  by  publication, 
and  it  appear  by  the  record  of  an  action 
in  such  court  that  a  party  defendant  in 
such  action  was  not  a  resident  of  said 
State,  and  never  appeared  and  defended 
the  action,  it  must  appear  that  said 
party  was  served  constructively  by  pub- 
lication in  the  way  prescribed  by  the 
statute,  and  the  burden  of  proving  that 
is  upon  the  party  who  invokes  the  ben- 
efit or  protection  of  the  judgment  or 
decree;  and  if  an  order  of  the  court  or 
judge  is  necessary  before  such  publica- 
tion can  be  made,  such  order  must  ap- 
pear in  the  record;  if  it  does  not,  it 
will  not  be  presumed,  but  the  judgment 
is  void,  unless  the  absence  of  such  or- 
der is  supplied  by  proper  averment. 
Galpin   v.  Page,  18  Wall.  (U.  S.) 
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note.1  In  attachment  proceedings  in  the  United  States  courts  it 
is  held  that  the  seizure  of  the  property  attached,  or  as  to  real 
estate,  etc.,  the  levy  of  the  writ  is  the  one  essential  requisite  to 
give  jurisdiction.3  But  in  the  State  courts  a  judgment  in  such  a 
case  can  be  attached  collaterally,  unless  the  record  shows  that  the 


350;  Haywood  v.  Collins,  60  111.  328; 
Hartford  Fire  Ins.  Co.  v.  Owen,  30 
Mich.  441.  When  such  an  order  was 
made,  it  will  be  presumed  the  service 
was  made  as  ordered,  unless  the  statute 
expressly  require  that  the  service  should 
appear  in  the  record.  Applegate  v. 
Lexington  etc'  Mining  Co.  117  U.  S. 

when,  however,  a  party  appears  and 
defends,  he  cannot  defeat  an  appeal  by 
removing  from  the  jurisdiction,  so  as  to 
render  a  personal  service  of  the  citation 
impossible.  In  that  case  service  of  the 
citation  by  publication  is  free  from  ob- 
jection. Nations  v.  Johnson,  24  How. 
(U.S.)  195. 

The  provisions  of  a  code  for  the 
service  of  summons  by  publication  and 
letter  duly  mailed,  must  be  strictly  pur- 
sued and  fully  complied  with,  to  confer 
jurisdiction.  Hallett  v.  Righters  el  al., 
13  How.  Pr.  (N.  Y.)  43;  Kendall  v. 
Washburn,  14  How.  Pr.  (N.  Y.)  380; 
Titus  v.  Relyea,  16  How.  Pr.  (N.  Y.) 
37»- 

The  finding  of  a  court  that  service 
was  duly  made  by  publication,  is  not 
conclusive  if  the  evidence  of  such  pub- 
lication is  in  the  record,  and  it  does 
not  support  the  finding  of  the  court. 
Goudy  v.  Hall,  30  III.  109;  Senichka  v. 
Lowe",  74  111.  274. 

A  judgment  in  partition  under  a 
State  statute,  where  part  of  the  prem- 
ises belong  to  owners  unknown,  is  not 
valid,  unless  it  appear  upon  the  face  of 
the  record  that  the  affidavit  required 
by  the  statute  that  the  petitioner  or 
plaintiff  in  partition  is  ignorant  of  the 
names,  rights  or  titles  of  such  owners 
was  duly  presented  to  the  court,  and 
that  the  notice  also  required  in  such 
cases  was  published.  Denning  v.  Cor- 
win,  11  Wend.  (N.  Y.)  647. 

Where,  however,  all  the  parties  to 
the  partition  proceeding  appeared,  the 
decree  awarding  the  partition  cannot 
be  attached  in  a  collateral  proceeding 
for  errors  which  could  have  been  taken 
advantage  of  during  the  proceedings. 
Parker  v.  Kane,  22  How.  (U.  S.)  1; 
Thompson  v.  Tolmie,  2  Pet  (U.  S.) 
»57- 

1.  The  summary  remedy  given  by 


statute  in  Georgia  to  establish  a  lost 
note,  being  predicated  on  an  ex  parte 
affidavit,  and  without  notice  to  the  party 
affected  thereby,  cannot  be  assimilated 
to  suits  commenced  by  original  attach- 
ment, or  others  analogous  to  proceed- 
ings in  rem,  since  the  court  has  custody 
of  neither  the  person  nor  the  thing. 
And  a  judgment  rendered  under  such  a 
statute  will  be  held  void  in 'the  courts 
of  another  State  for  want  of  jurisdic- 
tion of  the  person,  when  the  record 
does  not  show  the  statute  authorizing 
the  court  to  proceed  without  notice. 
Foster  v.  Glazener,  27  Ala.  391. 

8.  Attachment  Proceedings  is  United 
States  Courts. — In  an  action  of  eject- 
ment involving  collaterally  the  validity 
of  a  title  to  real  estate  sold  under  a  pro- 
ceeding in  foreign  attachment,  where 
the  record  of  that  proceeding  was  de- 
fective, in  that  it  did  not  appear  that  an 
affidavit  had  been  filed  as  required  by 
the  act;  that  publication  had  been  made; 
that  the  defendant  had  been  duly 
called  in  open  court;  that  the  sale  had 
not  been  made  until  a  certain  period 
had  elapsed,  and  that  the  sale  was  made 
to  A  while  the  deed  was  to  B,  and 
no  connection  between  them  was  shown 
in  the  record.  It  was  nevertheless  held 
that  the  sale  was  by  a  court  of  com- 
petent jurisdiction  and  must  be  pre- 
sumed to  have  been  rightly  made,  and 
the  title  thereunder  could  not  be  attacked 
in  a  collateral  proceeding.  Voorhees 
v.  Bank  of  the  United  States,  10  Pet. 
(U.  S.)  449. 

So  in  a  case  in  a  United  States 
circuit  court,  where  an  attachment  pro- 
ceeding was  assailed  collaterally,  be- 
cause the  record  showed  no  affidavit, 
the  court  said  it  could  not  presume  there 
was  no  affidavit,  because  none  was 
copied  into  the  record.  Biggs  v.  Blue, 
5  McLean  (U.  S.)  148. 

And  in  a  more  recent  case  (i87o),where 
a  similar  question  was  involved,  the  ob- 
jection to  the  record  being  based  on 
defects  in  the  affidavit,  and  failure  to 
prove  service,  the  court  held  the  title 
good,  Mr.  Justice  Miller,  in  his 
opinion,  citing  many  previous  cases  and 
saying:  "It  seems  to  us  that  the  seizure 
of  the  property,  or  that  which  in  this, 
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proceedings  of  the  court  conformed  to  the  requirements  of  the 
statute.1    The  petition  must  aver  the  facts  giving  jurisdic- 


case  is  the  same  in  effect,  the  levy  of  the 
writ  of  attachment  on  it,  is  the  one  es- 
sential requisite  to  jurisdiction,  as  it 
unquestionably  is  in  proceedings  purely 
is  rem.  Without  this  the  court  can  pro- 
ceed no  further;  with  it  the  court  can 
proceed  to  subject  that  property  to  the 
demand  of  plaintiff.  If  the  writ  of  at- 
tachment is  the  lawful  writ  of  the  court . 
issued  in  proper  form  under  the  seal 
of  the  court,  and  if  it  is  by  the  proper 
officer  levied  upon  property  liable  to 
the  attachment,  when  such  a  writ  is  re- 
turned into  court,  the  power  of  the  court 
over  the  res  is  established.  The  affi- 
davit is  the  preliminary  to  issuing  the 
writ.  It  may  be  a  defective  affidavit,  or, 
possibly,  the  officer  whose  duty  it  is  to 
issue  the  writ  may  have  failed  in  some 
manner  to  observe  all  the  requisite 
formalities;  but  the  writ  being  issued 
and  levied,  the  affidavit  has  served  its 
purpose,  and,  though  a  revisory  court 
might  see  in  some  such  departure  from 
the  strict  direction  of  the  statute  suffi- 
cient error  to  reverse  the  judgment,  we 
are  unable  to  see  how  that  can  deprive 
the  court  of  the  jurisdiction  acquired 
by  the  writ  levied  upon  the  defendant's 
property.  So  also  of  the  publication  of 
notice.  It  is  the  duty  of  the  court  to 
order  such  publication,  and  to  see  that 
it  has  been  properly  made;  and,  un- 
doubtedly, if  there  has  been  no  such 
publication,  a  court  of  errors  might  re- 
verse the  judgment  But  when  the  writ 
has  been  issued,  the  property  seized, 
and  that  property  been  condemned  and 
sold,  we  cannot  hold  that  the  court  had 
no  jurisdiction  for  want  of  a  sufficient 
publication  of  notice."  Cooper  v.  Rey- 
nolds, 10  Wall.  (U.  S.)  308. 

A  bill  was  filed  to  annul  a  sheriffs 
sale  and  deed  of  property  under  an  at- 
tachment proceeding,  on  the  ground  that 
after  the  complainant  had  purchased 
the  property  which  had  previously 
been  attached,  the  attaching  plaintiffs 
had  amended  their  pleadings  and  ob- 
tained a  judgment,  including  a  large 
amount  of  interest  not  originally 
claimed.  The  defendants  had  approved 
and  defended.  Held,  in  the  absence  of 
fraud,  a  court  of  equity  cannot  collater- 
ally question  the  conclusiveness  of  a 
judgment  at  law,  nor  can  it  correct  the 
errors  of  a  court  of  law,  and  therefore 
the  relief  asked  was  refused.  Tilton  v. 
Cofield,  93  U.  S.  163. 
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In  a  very  recent  case,  in  1883,  it  was 
held  that  a  marshal  who  had  executed 
a  writ  of  attachment  is  not  liable  in 
trespass  for  so  doing,  because  the  affi- 
davit on  which  the  writ  had  issued  was 
defective,  if  the  property  seized  was 
liable  to  be  attached  in  that  suit.  Mat- 
thews v.  Densmore,  109  U.  S.  216. 

And  in  Hauley  v.  Donoghue,  decided 
in  1885,  the  court,  citing  Cooper  v.  Rey- 
nolds, 10  Wall.  (U.  S.)  308  supra,  say: 
"By  the  settled  construction  of  these  pro- 
visions of  the  constitution  and  statutes 
of  the  United  States,  a  judgment  of  a 
State  court  in  a  cause  within  its  juris- 
diction and  against  a  defendant  law- 
fully summoned,  or  against  lawfully 
attached  property  of  an  absent  defend- 
ants entitled  to  as  much  force  and  effect 
against  the  person  summoned  or  the 
property  attached,  when  the  question  is 
presented  for  decision  in  a  court  of 
another  State,  as  it  has  in  the  State  in 
which  it  was  rendered."  Hauley  v. 
Donoghue,  116  U.  S.  1. 

The  question  whether  there  is  any 
distinction  between  the  proceeding  in 
rem,  considered  alone,  and  when  ancil-  • 
lary  to  a  personal  action,  is  discussed  at 
length  in  an  article  under  the  title 
Constitutional  Statutory  Jurisdiction, 
by  Rufus  Waples,  in  26  Am.  Law  Reg. 
481,  the  distinction  resting  on  the 
ground  that  the  defendant,  being  in 
court,  could  object  to  any  errors  in  the 
proceeding,  and  is  estopped  by  his  fail- 
ure to  do  so.  This  was  the  case  in 
Matthews  v.  Densmore,  109  U.  S.  216, 
supra;  and  it  would  seem  to  follow  from 
that  decision  that  a  levy  under  such  a 
writ,  when  not  issued  in  compliance 
with  the  statute  would  not  be  void,  but 
would  be  presumed  valid  in  a  collateral 
proceeding. 

1.  Attachment  Proceedings  in  state 
Courts. — An  attachment  is  not  a  pro- 
ceeding at  common  law,  it  exists  and  is 
conferred  alone  by  the  statute,  and  is  in 
derogation  of  the  common  law.  It  de- 
rives all  its  validity  from  the  statute,  and 
in  all  essential  particulars  must  conform 
to  its  requirements;  and  where  there  is 
not  personal  service,  notice  by  publica- 
tion is  as  essential  to  jurisdiction  as  the 
issue  of  the  writ  and  the  levy  on  prop- 
erty, and  the  authority  must  be  strictly 
pursued.  A  writ  of  attachment  was 
sued  out  against  a  nonresident  after 
judgment  and  sale  of  the  realty  thereon 
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tion,1  and  be  verified  by  an  affidavit  as  required  by  statute.2  If 
the  jurisdiction  has  once  attached,  the  subsequent  proceedings  will 
be  presumed  to  be  regular,8  except  when  a  further  jurisdictional 
fact  is  required  to  be  ascertained.4 


and  delivery  of  the  deed  by  the  sheriff, 
in  a  subsequent  proceeding  in  equity 
seeking  the  setting  aside  of  tills  deed  as 
a  cloud  on  the  nonresident's  title,  it 
was  held  that  though  the  levy  gave  the 
court  jurisdiction  of  the  subject  matter, 
jurisdiction  of  the  person  of  the  defend- 
ant was  necessary  under  the  Illinois 
law,  and  if  the  record  failed  to  show 
service  on  them  either  personally  or  by 
publication  in  the  manner  prescribed  by 
the  act,  the  judgment  was  void  and  the 
deeds  should  be  set  aside.  Haywood  v. 
Collins,  60  111.  328. 

"It  is  just  as  essential  to  the  validity 
of  a  judgment  in  rem  that  constructive 
notice  at  least  should  appear  to  have 
been  given,  as  that  actual  notice  should 
appear  upon  the  record  of  a  judgment 
in  personam.  A  proceeding  professing 
to  determine  the  right  of  property,  when 
no  notice,actual  or  constructi  ve,is  given, 
whatever  else  it  might  be  called,  would 
not  be  entitled  to  be  dignified  with  the 
name  of  a  judicial  proceeding.  It  would 
be  a  mere  arbitrary  edict  not  to  be  re- 
garded anywhere  as  the  judgment  of  a 
court.  Woodruff  v.  Taylor,  20  Vt.  65, 
76.  Contra,  Payne  v.  Mooreland,  15 
Ohio  435. 

1.  In  an  attachment  proceeding  the 
petition  must  aver  the  facts  giving  juris- 
diction. And  judgments  have  been 
reversed  where  such  facts  were  not 
stated,  as  nonresidence  of  defendant. 
Kelso  v.  Blackburn,  3  Leigh  (Va.)  299; 
that  the  debt  was  within  the  statute 
remedy.  Barksdale  v.  Hendree,  2  Patt. 
&  H.  (Va.)  43. 

And  in  collateral  proceedings  the  title 
to  real  estate  has  been  held  invalid  when 
based  on  a  sale  under  a  judgment  in  at- 
tachment, where  the  record  failed  to 
show  such  facts.  Staples  v.  Fairchild, 
3  Comstock  (N.  Y.)  41;  Pirebaugh  v. 
Hall,  63  111.  81;  Endel  v.  Leibrock,  33 
Ohio  St.  254;  Miller  v.  Brinkerhoff,  4 
Denio  (N.  Y.)  118. 

2.  Where  a  record  in  an  attachment 
proceeding  recites  that  the  plaintiff 
complained  on  oath,  and  the  record 
showed  a  proper  jurat  attached  to  the 
affidavit  praying  for  the  writ,  but  was 
not  signed  by  the  officer  taking  the  oath, 
the  recital  prevails  and  the  proceeding 
cannot  be  attacked  collaterally  on  that 


ground.  Kruse  f.  Wilson,  79  III. 
333- 

But  if  the  affidavit  was  not  signed  by 
the  plaintiff  the  defect  is  fatal,  the 
court  acquires  no  jurisdiction,  and  a 
sheriff's  deed  based  upon  a  judgment  in 
the  case  is  null  and  void.  Hargadine 
v .  Van  Horn,  72  Mo.  370. 

If,  however,  the  affidavit  is  signed  by 
another  than  the  plaintiff,  the  defect  is 
not  fatal,  as  it  will  be  presumed  to  have 
been  made  for  him,  though  that  fact  is 
not  stated.  Gilkeson  v.  Knight  et  al^ 
71  Mo.  403. 

And  it  has  been  held  that  if  the  affi- 
davit fails  to  state  a  just  demand  against 
the  defendant,  and  merely  states  with- 
out more  that  defendant  is  a  nonresi- 
dent, the  whole  proceedings  thereon  are 
null  and  void.  Bray  et  at.  v.  McClury, 
5^  Mo.  128;  Wilson  v.  Arnold,  5  Mich. 

And  in  Tennessee  there  is  a  line^bf 
cases  deciding  that  if  »he  affidavit  for 
the  attachment  does  not  set  forth  all 
the  facts  necessary  to  give  the  court 
jurisdiction  it  is  fatally  defective,  and  all 
proceedings  thereon  are  null  and  void. 
Conrad  v.  M'Gee,  9  Yerg.  (Tenn.)  428; 
Maples  v.Tunis,  11  Humph.  (Tenn.) 
108;  Rumbough  v.  White,  II  Heisk. 
(Tenn.)  260;  Stewart  v.  Mitchell,  10 
Heisk.  (Tenn.)  488.  See  the  articles  on 
Foreign  Attachment  and  on  Non- 
residents. 

S.  Where  the  jurisdiction  of  a  court 
exercising  a  special  statutory  power 
has  once  attached,  its  judgment  cannot 
be  attacked  collaterally  for  errors 
which  would  have  been  corrected  by 
appeal  or  writ  of  error.  Gibbons  v. 
Bressler,  61  III.  110;  Chicago  B.  &  Q. 
R.  v.  Chamberlain,  84  III.  333;  Sheldon 
v.  Newton,  3  Ohio  St.  494;  McGavock 
v.  Bell,  3  Coldw.  (Tenn.)  512. 

4.  If,  after  the  court  has  acquired 
jurisdiction  in  the  cause,  the  power 
of  the  court  to  subsequently  order  a 
sale  depends  upon  the  filing  of  a  bond, 
it  has  been  held  that  the  record  must 
show  that  the  bond  was  given  or  the 
sale  passes  no  title.  Hitler  v.  Lam  kin, 
54  Miss.  14. 

Where  a  defendant  died  after  judg- 
ment, and  execution  is  subsequently 
issued,  and  defendant's  real  estate  sold, 
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6.  Jurisdiction  Determined  by  Values 1 — (a)  In  Courts  of  Original 
Jurisdiction. — It  is  frequently  provided  by  constitution  *  or  stat- 
ute that  the  jurisdiction  of  a  court  shall  only  extend  to  contro- 
versies where  the  amount  in  controversy  shall  exceed  or  shall  not 
exceed  a  certain  sum.  Generally  speaking,  it  is  the  amount  of 
the  plaintiff's  claim  which  determines  the  question  of  the  court's 
jurisdiction,8  but  it  must  be  a  bona  fide  claim.4    It  is  the  princi- 


the  sale  is  void  if  the  record  does  not 
show  that  the  notice  required  by  the 
State  statute  authorizing  such  execu- 
tion and  sale  had  been  given,  or  the 
judgment  revived  by  scire  facias. 
Ransom  v.  Williams,  2  Wall.  (U.  S.) 
313.  Compare  Gray  v.  Brignardello,  1 
Wall.  (U.  S.)  627. 

1.  Jurisdiction  Determined  by  Values. 
—An  article  on  the  subject  of  courts 
whose  jurisdiction  is  limited  by  a  small 
money  valuation  may  be  found  in  the 
Journal  ofjurisprudence,  vol.  2,  p.  13, 
entitled,  "On  Small  Debt  Jurisdiction/' 
in  which  the  writer  indicates  the  pro- 
priety of  creating  such  courts,  as  being 
both  necessary  and  convenient,  and 
recommends  some  changes  in  the 
courts  as  at  that  time  (1858)  constituted 
in  England. 

1  Where  the  jurisdiction  of  a  court 
it  limited  in  amount  by  the  constitu- 
tion, the  legislature  cannot  give  it  juris- 
diction over  cases  where  the  amount  in 
dispute  exceeds  that  sum.  Zander  v. 
Coe,  5  Cal.  230;  Small  v.  Gwinn,  6 
Cal.447. 

8.  Generally  speaking  the  amount 
churned  by  the  plaintiff  in  the  ad  dam- 
nnm  clause  of  his  declaration,  deter- 
mines the  question  of  the  jurisdiction 
of  a  court  to  entertain  an  original  pro- 
ceeding, and  not  the  amount  finally 
recovered  in  the  action.  Mims  v.  Du- 
pont,  2  Wash.  (U.  S.)  463;  Heilman  v. 
Martin,  2  Pike  (Ark.)  158;  Lafferty  v. 
Day,  7  Ark.  258;  Solomon  v.  Reese,  34 
Cal".  28;  Pennybecker  v.  McDougal,  48 
Cal.  160;  Ellis  v.  Snider,  1  111.  (Breese) 
263;  Toledo  P.  &  W.  R.  Co.  v.  Pence, 
7i  IIL  174;  Mills  v.  Couchman,  4  J.  J. 
Harsh  (Ky.;  242;  Singleton  v.  Madi- 
son, 1  Bibb'  (Ky.)  342;  Ashnelot  Bank 
v.  Pearson,  14  Gray  (Mass.)  521;  Mc- 
Quade  v.  O'Neil,  15  Gray  (Mass.)  52; 
Clay  v.  Barlow,  123  Mass.  378;  Merrill 
v.  Butler,  18  Mich.  294;  Griffin  v. 
Lower,  37  Miss.  4158;  Fenn  v.  Harring- 
ton, 54  Miss.  733;  Forrester  v.  Alexan- 
der, 4  W.  &  S.  (Pa.)  311;  Odell  v.  Cul- 
bert,  9  W.  &  S.  (Pa.)  66;  Tarbox  v. 
Kennon,  3  Tex.  7;  Sherwood  v.  Dout- 
hit,  6  Tex.  224;  Ellett  v.  Powers,  8 
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Tex.  113;  Ebey  v.  Engle,  1  Wash.  Ter. 
7*- 

If  ihe  demand  is  in  excess  of  the 
court's  jurisdiction,  and  defendant  ad- 
mits part  of  it,  leaving  a  balance  con- 
tested, it  has  been  held  that  that  bal- 
ance does  not  determine  the  jurisdic- 
tion of  the  trial  court.  Abney  v. 
Whitted,  28  La.  An.  818.  Though  It 
has  been  held  to  determine  the  juris- 
diction of  the  appellate  court.  Tinst- 
man  v.  First  Nat  Bank,  100  U.  S.  6. 

Where  the  court  has  jurisdiction 
over  all  claims  in  excess  of  a  certain 
sum,  the  plaintiff  must  claim  an  amount 
sufficient  to  give  the  court  jurisdiction. 
The  court  will  not  infer  that  it  has 
jurisdiction  from  the  nature  of  the  case. 
Wade  v.  London,  30  La.  An.  660; 
Stephen  v.  Eiseman,  54  Miss.  535. 

4.  Repetition  of  a  claim  in  several 
courts  will  neither  give  nor  take  away 
the  court's  jurisdiction,  which  depends 
upon  the  actual  sum  claimed.  Inhabit- 
ants etc.  v.  Weir,  9  Ind.  224;  Grant  v. 
Tarns,  7  T.  B.  Mon.  (Ky.)  218;  Wight- 
man  v.  Carlisle,  14  Vt.  296. 

And  the  actual  value  of  the  matter  in 
controversy  determines  the  jurisdiction, 
and  not  the  price  last  paid  for  it.  Oakey 
v.  Aiken,  12  La.  An.  11. 

If  the  plaintiff  claims  bona  fide&  sum 
sufficient  to  give  the  court  jurisdiction, 
and  at  the  trial  an  unintentional  error 
is  discovered  reducing  the  claim  below 
the  required  sum,  the  court  will  not 
therefore  dismiss  the  suit.  Scott  v. 
Moore,  41  Vt.  205. 

But  if  it  appear  that  the  plaintiff  erro- 
neously stated  his  case  in  order  to  give 
the  court  jurisdiction,  judgment  should 
not  be  given  on  the  verdict,  but  the 
case  should  be  dismissed.  Griffin  v. 
Lower,  37  Miss.  458;  Tarbox  v.  Ken- 
non, 3  Tex.  7;  Paul  v.  Benton,  32  Vt 
155;  Field  v.  Randall,  51  Vt.  33. 

And  it  has  been  held  that  a  verdict 
for  a  sum  less  than  the  jurisdictional 
limit  is  prima  facie  evidence  of  an  in- 
tention to  evade  the  law,  but  it  may  be 
overcome  by  an  affidavit  of  good  faith 
by  the  plaintiff.  Johnston  v.  Frances  (3 
Ired.  (N.  Car.)  L.  465. 
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pal  sum  sued  for  which  determines  the  question  of  jurisdiction, 
and,  therefore,  in  most  States,  accrued  interest  is  not  considered 
in  determining  the  question  of  jurisdiction,1  nor  the  costs  of  the 
case;8  but  an  attorney's  fee  is.*  The  plaintiff  may  deduct  bona 
fide  credits  from  this  principal  sum  to  bring  his  claim  within  the 
jurisdiction  of  a  court,  and,  in  some  States,  he  may,  and  in  others 
he  may  not,  remit  voluntarily  part  of  his  claim  for  the  same  pur- 
pose.4   When  a  plaintiff  has  an  entire  claim  against  the  defend- 

3.  Coats. — The  costs  of  the  case  are  not 
included  in  determining  the  court's  juris- 
diction. Watson  v.  Ward,  27  Minn.  29. 
Nor  in  an  action  on  a  judgment  are  thev 
included,  jurisdiction  being  determined 
by  the  amount  of  the  judgment.  Gam- 
ber  v.  Holben,  5  Mich.  331. 

S.  Attorney's  Fee. — An  attorney's  fee 
forms  part  of  the  principal  sum  sued 
for,  and  if  added  thereto,  the  sum  is  in 
excess  of  the  court's  jurisdiction,  the 
jurisdiction  is  ousted.  Baxter  v.  Bates, 
"69  Ga.  587. 

4.  Reduction  by  Credits. — When  the 
jurisdiction  of  a  court  does  not  exceed 
a  certain  sum,  it  seems  clear  that  the 
principal  sum  does  not  determine  the 
jurisdiction  if  it  has  been  reduced  by 
'bona  fide  credits.  Dillard  v.  Noel,  2 
Ark.  449;  Wilhelms  v.  Noble  Bros.,  36 
Ga.  509;  Collins  v.  Collins,  36  Pa.  St. 
387;  Perkins  v.  Rich,  12  Vt  595. 

In  Illinois  it  was  at  first  decided  that 
a  justice  of  the  peace  could  not  enter- 
tain jurisdiction  of  a  case  if  the  orig- 
inal demand  was  in  excess  of  the  court's 
jurisdiction,  even  though  it  had  been 
reduced  by  bona  fide  credits.  Clark  v. 
Bomlins,  1  111.  (Breese)  21;  Simpson  v. 
Cornelius,  1  Scam.  (111.)  28.  But  this 
was  soon  changed  by  statute.  See 
Hugunin  v.  Nicholson,  1  Scam.  (111.) 
575- 

The  right  of  the  plaintiff  to  volun- 
tarily remit  part  of  his  claim  has,  how- 
ever, been  variously  decided.  His  right 
so  to  do  has  been  admitted  in  Long  v. 
Bakefield,  48  Ala.  608;  Litchfield  v. 
Daniels,  1  Colo.  268;  Carpenter  v. 
Wells,  65  111.  451;  Wright  v.  Smith,  76 
111.  216;  Culley  v.  Laybrook,  8  Ind. 
285;  Hapgood  v.  Doherty,  8  Gray 
(Mass.)  373;  Hempler  v.  Schneider,  17 
Mo.  258;  Matlack  v.  Lare,  32  Mo.  262; 
Fuller  v.  Sparks,  39  Tex.  136. 

While  such  right  has  been  denied  in 
Ayards  v.  Rhodes,  8  Exch.  312;  Kayne 
v.  Stanton,  58  Ga.  406;  McDonald  z\ 
Dickens,  58  Ga.  77;  Askew  v.  Askew, 
49  Miss.  301;  Stroh  v.  Uhrich,  1  W .  & 
S.  (Pa.)  57;  Bower  v.  McCormick,  73 
Pa.  St.  427;  Peter  v.  Schlosser.  81  Pa. 


So  where  the  sum  claimed  is  suffi- 
cient to  give  the  court  jurisdiction,  but 
it  appears  in  the  pleadings  that  the  real 
sum  the  party  is  entitled  to  is  insuffi- 
cient, the  court  should  dismiss  the  suit. 
Hunt  v.  Rockwell,  41  Conn.  51 ;  Gam- 
ber  v.  Holben,  5  Mich.  331;  Breidert  v. 
Krueger,  76  Ind.  55. 

But  the  court  will  not  make  a  com- 
putation and  act  on  the  inference  to  be 
drawn  therefrom  as  to  the  amount  in 
controversy.  Scott  v.  Lunt's  Admr.,  6 
Pet.  (U.  S.)  349. 

1.  Interest. — When  the  principal  sum 
is  within  the  jurisdiction  of  the  court, 
it  has  been  held  in  some  States  that  the 
fact  that  interest  is  due  thereon,  and 
that  the  interest  due  would  make  the 
sum  exceed  the  jurisdictional  limit,  does 
not  thereby  oust  the  jurisdiction  of  the 
court,  and  that  judgment  may  be 
entered  for  the  principal  sum  with  the 
interest.  Fisher  v.  Hall,  1  Pike  (Ark.) 
275;  Solomon  v.  Reese,  34  Cal.  28; 
Fowler  v.  Bishop,  32  Conn.  199;  Bell 
v.  Ay  res,  44  Conn.  35;  Raymond  v. 
Strobel,  24  111.  1 14;  Welch  v.  Karstens, 
60  111.  117;  Inhabitants  etc.  v.  Weir,  9 
Ind.  224;  Jackson  v.  Whitfield,  si  Miss. 
202;  Hedgecock  v.  Davis,  64  N.  Car. 
650. 

Or  the  plaintiff  may  waive  the  inter- 
est and  take  judgment  for  the  principal 
sum  alone.  Wright  v.  Smith,  76  III. 
216.  And  that  even  in  Pennsylvania, 
where  the  plaintiff  is  not  allowed  to 
remit  any  of  the  principal  sued  for. 
Evans  v.  Hall,  45  Pa.  St  235;  Bower  v. 
McCormick,  73  Pa.  St.  427. 

The  interest  accrued  prior  to  the 
bringing  of  the  suit  has,  however,  been 
held  to  oust  the  jurisdiction  of  the  court, 
in  Van  Giesen  v.  Van  Houten,  2  South. 
(N.  J.)  822;  Simpson  v.  McMillon,  1 
N.  &  M.  (S.  Car.)  192;  St.  Amond  v. 
Gerry,  2  N.  &  M.  (S.  Car.)  487;  Butler 
v.  Wagoner,  35  Wis.  54. 

Interest  accrued  after  suit  brought 
does  not  oust  jurisdiction.  Tindall  v. 
v.  Meeker,  1  Scam.  (111.)  137;  Mitchel- 
tree  v.  Sparks,  1  Scam.  (111.)  198;  Trego 
*.  Lewis,  58  Pa.  St.  463. 
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ant,  he  cannot  divide  it  to  give  the  court  jurisdiction ;  but  if  he 
has  separate  and  distinct  claims,  he  may  sue  on  each  one  sepa- 
rately in  the  proper  court,  or  join  them,  when  that  is  admissible 
under  the  rules  of  pleading  in  force  in  the  State,  in  one  cause 
of  action,  and  sue  for  the  total  sum  in  the  court  having  juris- 
diction thereof.1  The  value  actually  in  controversy  is  considered 
the  determining  factor  on  a  question  of  jurisdiction.* 


St  439;  Bent's  Exr.  v.  Graves,  3  Mc- 
Cord  (S.  Car.)  280;  Todd  v.  Gates,  20 
W.  Va.  464. 

In  North  Carolina  the  right  of  the 
plaintiff  to  make  such  a  remittitur  is 
given  by  statute.  Bat.  Rev.  ch.  63,  §  15, 
amended  by  the  act  of  1877,  ch.  63. 
See  Dalton  v.  Webster,  82  N.  Car.  279. 

1.  Division  of  Claims. — When  the  ac- 
tion is  based  on  one  entire  transaction, 
the  plaintiff  cannot  split  up  the  sum 
due  thereon,  so  as  to  give  the  court 
jurisdiction.  Ash  v.  Lee,  51  Miss.  101; 
Magruder  &  Co.  v.  Randolph  &  Co., 
77  N.  Car.  79;  Fuller  v.  Sparks,  39 
Tex.  136.  But  see  Dews  v.  Eastham,  5 
Yerg.  (Tenn.)  297.  But  if  an  account 
consists  of  divers  and  separate  dealings, 
and  at  different  times,  or  is  a  running  ac- 
count from  year  to  year,  the  creditor  may 
proceed  on  each  separate  transaction. 
Ash  v.  Lee,  s1  Miss.  101;  Waldo  v. 
Jolly,  4  Jones  ( N.  Car.)  L.  173;  Caldwell 
v.  Beatty,  69  N.  Car.  365.  This  right 
has  been  denied  in  case  of  a  claim  for 
labor  done  for  a  specific  sum  per  month, 
where  several  months'  wages  were  due, 
and  the  total  sum  due  exceeded  the 
statutory  limit.  Milroy  v.  Spun-  Mt: 
I.  M.  Co.,  43  Mich.  231. 

When  a  plaintiff  has  separate  and  dis- 
tinct claims,  each  of  which  is  within 
the  jurisdiction  of  a  court,  but  the  aggre- 
gate exceeds  the  jurisdictional  limit,  he 
may  sue  thereon  by  different  actions  in 
such  court,  or  perhaps  by  different 
courts  in  one  action.  Berry  v.  Lin- 
ton, 1  Pike  (Ark.)  252;  Wilson  v. 
Mason  et  al.,  3  Ark.  494;  Collins  v. 
Woodruff,  9  Ark.  463;  Martin  v.  Fore- 
man, 18  Ark.  249;  Luce  v.  Shoff,  70 
Ind.  152;  Collins  v.  Miss.  &  M.  S.  C. 
Co.,  26  La.  An.  276;  Boyle  v.  Grant, 
18  Pa.  St.  162;  Howard  v.  Mansfield, 
30  Wis.  75.  To  the  contrary  is  Scofield 
i'.  Pensons,  26  Miss.  402. 

While  those  demands,  if  they  can 
form  separate  counts  under  the  same 
cause  of  action,  may  be  joined  so  as  to 

S've  a  court  Jurisdiction.  Denison  v. 
enison,  16  Conn.  34;  Main  v.  First 
School  Dist,  18  Conn.  214;  Nichols  v. 
Hastings,  35  Conn.  546;  Langham  v. 


Boggs,  1  Mo.  476.  But  not  when  they 
are  separate  causes  of  action.  Toledo 
B  &  L.  R.  Co.  v.  Tilton,  27  Ind.  71. 
Nor  when  against  different  persons, 
Broadwell  v.  Smith,  28  La  An.  172. 

In  Illinois,  by  statute  a  plaintiff  is 
required  to  consolidate  his  demands  in 
suing  before  a  justice  of  the  peace,  which 
are  of  such  a  nature  as  can  be  consoli- 
dated and  which  do  not  exceed  the 
jurisdictional  sum  when  consolidated. 
If  the  plaintiff  could  so  consolidate  and 
does  not,  but  sues  for  a  part  only,  he  is 
thereby  barred  from  suing  for  the  rest. 
Lucas  v.  LeCompte,  42  111.  303; 
Thompson  v.  Sutton,  51  111.  213. 

2.  Jurisdictional  Amount — How  De- 
termined— The  sum  in  controversy  in 
various  causes  Is  determined  as  follows: 
In  actions  of  debt,  it  is  the  sum  due,  not 
the  damages  claimed.  Grant  v.  Tarns, 
7  T  .B.  Mon.  (Ky.)  218.  So  as  to  judg- 
ments. Wade  v.  London,  30  La.  An., 
660.  In  proceedings  by  attachment  to 
stay  execution  and  the  like,  it  is  the 
amount  claimed,  not  the  value  of  the 
property  seized,  or  the  damages  there- 
for. Hoppe  v.  Byers,  39  Iowa  573; 
Ross  v.  Prentiss,  3  How.  (U.  S.)  771; 


Cushing  v.  Sambola,  30  La.  Ail,  426, 
Paul  v.  Arnold,  12  Ind. 
v.  Bishop,  32  Conn.  199. 


197;  Fowler 


28"> 


In  replevin,if  the  goods  were  distrained 
for  rent,  it  is  the  amount  of  the  avowry; 
if  the  proceeding  is  to  try  title  to  prop- 
erty, it  is  the  value  of"  the  article  re- 
plevied. Peyton  v.  Robertson,  9  Wheat 
(U.  S.)  527;  Kirkpatrick  v.  Cooper,  89 
111.  2to;  Higgins  v.  Delvach,  54  Miss. 
498.  In  case  of  goods  seized  for  viola- 
tion of  revenue  laws,  it  is  their  value  at 
time  of  seizure,  exclusive  of  duties. 
United  States  v.  84  Boxes  of  Sugar,  7 
Pet.  (U.  S.)  453.  In  actions  as  book 
accounts,  the  amount  on  the  debit  side 
from  date  of  last  settlement  until  time 
suit  is  brought,  except  that  plaintiff 
may  deduct  credit  and  sue  for  balance. 
Wtllard  v.  Collamer,  34  Vt.  594,  597; 
Watts  v.  Harding,  5  Tex.  386.  So  as 
to  a  bill  for  an  account,  it  is  the 
amount  involved  in  the  account.  Mc- 
Cormick  v.Gray,  13  How.  (U.S.)  26,39. 
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A  set  off  cannot  be  pleadeo  in  excess  of  a  court's  jurisdiction.1 
An  appellate  court  will  reverse  judgment  and  dismiss  the  case 
when  the  record  shows  the  trial  court  had  not  jurisdiction  of 
the  sum  in  controversy.*  The  amount  claimed  may  be  amended 
in  the  trial  court  so  as  to  give  that  court  jurisdiction,3  or  to  give 


Inactions  on  money  payable  by  instal- 
ments, coupons,  etc.,  the  amount  due 
determines  the  question,  not  the  whole 
amount  of  money  eventually  recovera- 
ble. Troy  v.  Evans,  97  U.  S.  1;  Elgin 
v.  Marshall,  106  U.  S.  578.  Contra,  by 
Statute  in  Connecticut  as  to  foreclosures 
for  nonpayment  of  interest  due  on 
mortgages.  Stone  v.  Piatt,  41  Conn. 
385;  Boyle  v.  Rice,  41  Conn.  418. 

In  actions  for  torts,  generally,  the 
amount  claimed  as  damages,  not  the 
amount  of  damages  suffered.  Cooke  v. 
Woodrow,  c  Cranch  (U.  S.)  13;  De 
Camp  v.  Miller,  44  N.  J.  L.  617;  Lin- 
duff  v.  Steuben  ville  &  R.  P.  R.  Co.,  14 
Ohio  St  336;  Tyler  Cotton  Press  Co. 
v.  Chevalier,  56  Ga.  494. 

In  ejectment,  and  actions  generally 
involving  title  to  real  estate,  the  value 
of  such  real  estate.  Fuller  v.  Grand 
Rapids,  40  Mich.  395;  Derbes  v.  Ro- 
mero, 28  La.  An.  644;  Stinson  v. 
Donsman,  30  How.  (U.  S.)  461.  See 
Sullivan  v.  Vail,  43  Conn.  90. 

In  proceeding  to  compel  tenant  to 
vacate,  amount  of  the  rent  under  the 
lease  determines.  Ellis  v.  Silverstein, 
26  La.  An.  47. 

In  foreclosure  proceedings  the  amount 
due,  not  the  value  of  the  land.  Farmers' 
Bank  v.  Hooff,  7  Pet  (U.  S.)  168; 
Sewall  v.  Chamberlain,  5  How.  (U. 
S.)6. 

If  owned  by  different  parties,  the 
amount  due  each  party  determines  his 
right  Farmers*  L.  &  G.  Co.  v.  Water- 
man, 106  U.  S.  265;  Mack  v.  Grover, 
13  Ind.  354. 

In  suit  by  owners  of  vessel  to  limit 
their  liability,  the  jurisdiction  in  appeal 
is  determined  by  amount  of  claims  and 
not  by  value  of  vessel.  The  Mamie, 
io«  U.  S.  773. 

In  a  contest  for  an  office  it  has  been 
held  that  the  salary  of  the  office  de- 
termines the  court's  jurisdiction  in 
Louisiana.  State  ex  rel.  Simmons  v. 
Vargas,  28  La.  An.  342. 

In  an  action  on  bonds,  generally,  it 
is  the  sum  claimed,  not  the  penalty  in 
the  bond.  United  States  v.  McDowell, 
4  Cranch  (U.  S.)  316;  Broun  v.  Shan- 
non, 20  How.  (U.  S.)  55.  Contra,  as 
to  postoffice  bond,  Postmaster  General 


v.  Cross,  4  Wash  (U.  S.)  336;  and  as 
to  official  bonds,  State  v.  Porter,  69 
N.  Car.  140. 

In  an  action  for  a  statutory  penalty, 
the  largest  penalty  that  can  be  imposed 
under  the  statute.  Flynn  v.  Com.,  2 
Bush  (Ky.)  590;  Com.  v.  Mills,  6  Bush 
(Ky.)  296;  Katzenstein  v.  R.  R.  Co.,  84 
N.  Car.  688;  Billingsly  v.  State,  3  Tex. 
App.  686. 

In  larceny,  the  value  alleged  in  the 
indictment.  State  v.  Church,  8  Iowa  252. 

1.  Bet  Off.— The  limit  of  a  court's 
jurisdiction  applies  as  well  to  defend- 
ant's claim  of  set  off  as  to  plaintiff's 
demand.  Derr  v.  Stubbs,  83  N.  Car. 
539;  Holden  v.  Wiggins,  3  P.  &  W. 
(Pa.)  A69;  Milliken  v.  Gardner,  37  Pa. 
St  456;  Deihm  v.  Snell,  1 19  Pa.  St  316. 
To  the  contrary  effect  is  Murphy  v. 
Evans,  11  Ind.  517;  Pate  v.  Shaffer,  19 
Ind.  173. 

S.  An  appellate  court  will  take  judi- 
cial notice  of  the  fact  that  the  lower 
court  had  not  jurisdiction  of  the  sum  in 
controversy  and  will  reverse  the  judg- 
ment of  the  court  below  and  dismiss 
the  suit  McClure  v.  Lay,  30  Ala.  308; 
Dartez  v.  Lege,  38  La.  An.  640;  Col- 
lins v.  Collins,  37  Pa.  St  387;  Deihm  v. 
Snell,  119  Pa.  St  316;  Butler  v.  Wag. 
ner,  35  Wis.  54;  Cooban  -v.  Bryant,  36 
Wis.  6cg;  Billingsly  v.  State,  3  Tex. 

3.  It  has  been  decided  that  the  absence 
of  an  ad  damnum  clause  in  a  writ,  or 
its  being  too  small  to  be  within  the 
jurisdictional  limit,  is  fatal  after  the  ren- 
dition of  judgment  But  until  judgment 
has  been  entered,  the  writ  may  be 
amended  bv  inserting  a  sufficient  sum  to 
ve  jurisdiction.  McLellan  v.  Crofton, 
Me.307;  Merrill  v.  Curtis,  57  Me.  153; 
Cragin  v.  Warfiele,  13  Mete.  54  (Mass.) 
215.  See  also  Ellis  v.  Ridgway,  1 
Allen  (83  Mass.)  501;  Campbell  v. 
Chaffee,  6  Fla.  724. 

In  Ne-w  Hampshire  such  an  amend- 
ment is  allowed  in  a  court  of  general 
jurisdiction.  Flanders  v.  Atkinson,  18 
N.  H.  167;  Taylor  v.  Jones,  42  N.  H. 
sc.  But  not  in  a  justice's  court.  Hoyt  v. 
Molony,  2  N.  H.  322. 

The  ad  damnum  may  be  reduced  by 
an  amendment  in  the  trial  court  to 
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a  right  of  appeal,1  but  not  in  the  appellate  court.*  When  the 
jurisdiction  of  a  court  is  limited  in  amount,  the  limitation  applies 
to  the  court  when  sitting  in  equity.8 

16)  Courts  of  Appellate  Jurisdiction. — The  Supreme  Court  of 
the  United  States  has  appellate  jurisdiction  in  civil  matters  only 
when  "the  matter  in  dispute"  exceeds  a  certain  sum.4  The 


brine  the  case  within  the  jurisdiction 
of  the  court.  Converse  v.  Damaris- 
cotta  Bank,  15  Me.  431;  Hart  v.  Waitt, 
3  Allen  (85  Mass.)  532. 

L  The  ad  damnum  clause  has  been 
Increased  in  the  trial  court,  so  as  to  give 
a  right  of  appeal.  Danielson  v.  An- 
drews, 1  Pick.  (18  Mass.)  156;  Taylor 
v.  Jones,  42  N.  H.  25. 

1  The  sum  claimed  cannot  be  amend- 
ed in  the  appellate  court  so  as  to  give 
the  court  below  jurisdiction.  Ladd  p. 
KimbalI,i2Gray  (Mass.)  139;  McQuade 
v.  O'Neil,  15  Gray  (Mass.)  52.  See 
Fowler  v.  Bishop,  32  Conn.  199. 

The  ad  damnum  clause  determines 
right  of  appeal  or  writ  of  error.  Not 
an  erroneous  judgment  in  excess  there- 
of. Hemmenway  et  al.  v.  Hickes  et 
mi,  4  Pick.  (21  'Mass.)  497.  Nor  the 
demand  set  out  in  the  pleadings. 
Chamberlain  v.  Cochran,  8  Pick.  (25 
Maes.)  522. 

t.  When  the  jurisdiction  of  a  court  is 
limited  in  amount,  the  limitation  ap- 
plies to  the  court  when  sitting  in  equity 
as  well  as  when  acting  as  a  common 
law  court.  G amber  v.  Holben,  5  Mich. 
33'- 

It  has,  however,  been  Held  in  Ala- 
lama  that  a  bill  in  equity  is  not  demur- 
rable because  it  fails  to  show  affirma- 
tively that  the  amount  in  controversy 
ii  within  the  jurisdiction  of  the  court. 
If  it  is  not,  the  objection  must  be  raised 
bv  plea  or  answer.  Abraham  v.  Hall, 
59  Ala.  386. 

4.  Courts  of  Appellate  Jurisdiction. — 
The  Supreme  Court  of  the  United 
States  may  review  the  judgments  and 
decrees  of  the  United  States  circuit 
courts  only  when  "the  matter  in  dispute 
shall  exceed  the  sum  or  value  of  $2,000, 
under  the  judiciary  act  of  1789,  U.  S. 
Stat  at  Large,  vol.  1,  p.  13;  of  $5,000, 
under  the  act  of  February  16th,  1875, 
U.  S.  Stat,  at  Large,  vol.  18,  p.  315. 
See  United  States  v.  Davis,  131  U.  S. 
36.  By  the  recent  act  of  congress  of 
March  2nd,  1889,  ch.  382,  §  5,  it  is  pro- 
vided that  in  proceedings  against  com- 
mon carriers  to  enforce  obedience  to  or- 
ders, etc.,  of  the  interstate  commerce 
commission  an  appeal  will  lie  from  the 


circuit  court  to  the  Supreme  Court  of 
the  United  States  "when  the  subject  in 
dispute  shall  be  of  the  value  of  $2,000 
or  more."  By  §  699  of  the  Revised 
Statutes  It  is  provided  that  these  limi- 
tations do  not  apply  to  cases  touching 
patent  rights  or  copy  rights,  to  civil  ac- 
tions to  enforce  the  revenue '  laws,  to 
civil  actions  against'revenue  officers  for 
acts  done  in  their  official  capacity,  to 
cases  brought  on  account  of  the  de- 
privation of  rights,  privileges  or  immu- 
nities secured  by  the  constitution,  and 
to  actions  brought  for  injuries  caused 
by  acts  done  in  furtherance  of  any  con- 
spiracy mentioned  in  §  1980,  title  Civil 
Rights.  These  limitations  do  not  apply 
to  cases  arising  under  the  "act  to  pro- 
tect all  citizens  in  their  civil  and  legal 
rights,"  passed  March  1st,  1875,  nor  to 
certain  habeas  corpus  cases  under  the 
act  of  March  3rd,  1885,  ch.  353;  23  U. 
S.  Stat,  at  Large,  437,  amendatory  of 
li  763>  764  of  the  Revised  Statutes. 

And  it  has  been  very  recently  pro- 
vided by  the  act  of  congress  of  Febru- 
ary 25th,  1889,  ch.  236,  §  1,  "that,  in  all 
cases  where  a  final  judgment  or  decree 
shall  be  rendered  in  a  circuit  court  of 
the  United  States,  in  which  there  shall 
have  been  a  question  Involving  the  juris- 
diction of  the  court,  the  party  against 
whom  the  judgment  or  decree  is  rendered 
shall  be  entitled  to  an  appeal  or  writ  of 
error  to  the  Supreme  Court  of  the  United 
States  to  review  such  judgment*  or  de- 
cree without  reference  to  the  amount  of 
the  same,  but  in  cases  where  the  decree 
or  judgment  does  not  exceed  the  sum 
of  $5,000,  the  supreme  court  shall  not 
review  any  question  raised  upon  the 
record  except  such  question  of  jurisdic- 
tion." 

In  like  manner,  plaintiffs  in  United 
States  court  of  claims  may  appeal  to 
the  United  States  supreme  court  in 
cases  where  "the  amount  in  contro- 
versy exceeds  $3,000,"  while  an  appeal 
in  behalf  of  the  United  States  may  be 
taken  from  said  court  irrespective  of  the 
amount  involved.   Rev.  Stat.  U.  S.,  § 

'°The  limitation  in  cases  of  appeals 
from  or  writs  of  error  to  the  supreme 
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"  matter  in  dispute  "  must  have  a  pecuniary  value.1  The  value 
must  appear  in  the  record  or  be  proved.*  The  amount  claimed 
in  the  court  below  is  conclusive ;  *  it  cannot  be  increased  in  the 


court  of  the  District  of  Columbia  was 
$2,500  under  the  act  of  February  25th, 
1879,  U.  S.  Stat,  at  Large,  voL  20,  p. 
321,  but  is  now  $5,000,  under  the  act  of 
March  3rd,  1885,  U.  S.  Stat,  at  Large, 
vol.  23,  p.  443.  Except  in  cases  involv- 
ing the  validity  of  "any  patent  or  copy 
right"  or  the  validity  of  "a  treaty  or 
statute  of,  or  an  authority  exercised 
under,  the  United  States,  in  which 
cases  an  appeal  or  writ  of  error  lies 
without  regard  to  the  amount  in  contro- 
versy. 

From  the  territorial  courts  appeals 
were  originally  allowed  in  cases  where 
the  amount  in  controversy  exceeded 
$1,000.  Rev.  Stat.  U.  S.,  $  702;  but  this 
sum  is  now  $5,000.  Act  of  March  3rd, 
1885,  U.  S.  Stat,  at  Large,  vol.  23,  p. 
443.  However,  in  the  case  of  the  Indian 
Territory,  the  act  of  March  ist,  1889, 
ch.  333,  establishing  a  United  States 
court  in  said  territory  provides  for  ap- 
peals and  writs  of  error  where  the 
amount  exceeds  $1,000. 

The  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  in 
cases  brought  from  the  State  courts  aris- 
ing under  the  constitution,  laws  and 
treaties  of  the  Union,  is  not  limited  by 
the  value  of  the  matter  in  dispute. 
Buel  v.  Van  Ness,  8  Wheat.  (U.  S.) 

See  a  note  on  this  subject  in  Kent's 
Commentaries  (Lacy's  ed.),  vol.  1,  pp. 
316-321. 

1.  Matter  In  Dispute. — The  matter  in 
dispute  under  the  above  limitations 
must  be  money,  or  some  right  the  value 
of  which  can  be  calculated  in  money. 
Carter  v.  Cutting,  8  Cranch  (U.  S.) 
251;  Lee  v.  Lee,  8  Pet.  (U.S.)  44;  Pratt 
v.  Fitzhugh,  1  Black  (U.  S.)  271.  Con- 
troversies, therefore,  respecting  the  cus- 
tody or  guardianship  of  children  may 
not  be  reviewed.  Ritchie  v.  Manro,  2 
Pet.  (U.  S.)  243;  Barry  v.  Mercein,  5 
How.  (U.  S.)  103;  DeKrafft  v.  Barney, 
2  Black  (U.  S.)  704. 

A  controversy  as  to  the  validity  of 
certain  proceedings  for  the  removal  of 
the  seat  of  government  of  a  territory  is 
not  reviewable.  Potts  v.  Chumasero,  92 
U.  S.  358. 

Where  national  bank  officers  are  re- 
quired by  State  statute  to  report  the 
bank's  assets,  etc.,  for  taxation,  and  a 
bill  to  enjoin  the  State  officers  from 


compelling  such  report  on  the  ground 
that  it  would  unlawfully  expose  the  af- 
fairs of  the  bank,  etc.,  has  been  dis- 
missed by  the  circuit  court.  There  is  no 
property  in  dispute  such  as  would  give 
the  supreme  court  jurisdiction  to  enter- 
tain an  appeal.  Youngstown  Bank  v. 
Hughes,  106  U.  S.  523. 

8.  The  value  of  the  "matter  in  dis- 
pute" must  be  shown  by  the  record,  or 
by  evidence  aliunde,  or  the  court  has 
not  jurisdiction.  Pratt  v.  Fitzhugh,  1 
Black  (U.  S.)  271.  And  incases  where 
the  demand  is  not  for  money,  and  the 
nature  of  the  action  does  not  require 
the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration,  it  may  be 
proved  in  either  the  circuit  or  supreme 
court  United  States  v.  Brig  Union,  4 
Cranch  (U.  S.)  216;  Rush  v.  Parker,  5 
Cranch  (U.  S.)  287;  Ex  parte  Brad- 
street,  7  Pet.  (U.  S.)  634;  Richmond  v. 
Milwaukee,  21  How.  (U.S.)  391.  See 
Brant  v.  Gallup,  iti  111.  4S7. 

There  are,  however,  certain  rights 
which  are  not  susceptible  of  valuation, 
and  of  which  the  supreme  court  will 
take  jurisdiction  on  appeal  without 
proof  of  value.  Such  as  a  possessory 
right  to  a  mining  claim.  Sparrow  v. 
Strong,  3  Wall.  (U.  S.)  97.  The  value  of 
a  person's  freedom  when  the  circuit 
court  decides  in  favor  of  a  party's  free- 
dom. But  it  seems,  if  the  decision  in  the 
lower  court  was  to  the  contrary,  the 
person's  value  as  a  slave  could  and 
should  be  proved  to  be  in  excess  of  the 
jurisdictional  sum.  Lee  v.  Lee,  8  Pet 
( U .  S. )  44.  And  the  value  of  a  person's 
freedom  on  a  question  of  imprisonment 
will  not  be  considered  within  court's 
jurisdiction.  Pratt  v.  Fitzhugh,  1 
Black  (U.  S.)  271. 

8.  Value  of  Matter  in  Dispute.  How 
Determined. — The  amount  involved  in 
the  case  before  the  circuit  court  de- 
termines the  question  of  appellate 
jurisdiction,  and  not  the  sum  involved 
in  any  previous  proceeding  involving 
the  same  subject  and  parties.  Grant  v. 
McKee,  1  Pet  (U.  S.)  248;  The  D.  R. 
Martin,  91  U.  S.  365.  Nor  the  collat- 
eral effect  of  the  judgment  New- 
Jersey  Zinc  Co.  v.  Trotter,  108  U.  S. 
564;  Opelika  v.  Daniel,  109  U.  S.  108. 
See  Woolley  v.  Lyon,  115  111.  296. 

The  amount  claimed  in  the  circuit 
court  is  decisive.     It  is  the  amount 
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supreme  court.1  The  amount  claimed  by  the  plaintiff  determines 
his  right  to  appeal,  and  the  amount  of  the  judgment  determines 
defendant's  right.*  When  defendant  admits  part  of  plaintiff's 
claim,  or  the  plaintiff  recovers  a  part  of  his  claim,  the  remain- 
der in  dispute  determines  plaintiff's  right  to  appeal.8    And  when 


actually  in  controversy,  and  therefore 
when  that  is  a  money  demand,  clearly 
less  than  the  statutory  limit,  the  su- 
preme court  cannot  be  given  jurisdiction 
by  claiming  damages  in  excess  of  the 
limit.  Lee  v.  Watson,  I  Wall.  (U.  S.) 
337;  Shacker  v.  Hartford  Fire  Ins.  Co., 
93  U.  S.  241. 

1.  The  amount  claimed  in  the  court 
below  cannot  be  increased  by  evidence 
or  amendments  in  the  appellate  court. 
Richmond  v.  Milwaukee,  21  How.  (U. 
S)  391;  Udall  v.  Steamship  Ohio,  17 
How.  (U.  S.)  17.  Nor  diminished  on 
a  motion  to  set  aside  the  judgment  of 
the  appellate  court.  Dodge  et  al.  v. 
Knowles,  114  U.  S.  436. 

J.  When  judgment  is  entered  in  the, 
court  below  for  less  than  the  sum 
which  confers  jurisdiction  on  the  ap- 
pellate court,  the  defendant  cannot  take 
an  appeal,  but  the  plaintiff  can,  if  he 
has  claimed  a  sum  greater  than  the 
statutory  limit.  Gordon  v.  Ogden,  3 
Pet.  (U.  S.)  33;  Smith  v.  Honey,  3 
Pet.  (U.  S.)  469;  Knapp  v.  Banks,  2 
How.  (U.  S.)  73;  Pacific  Express  Co. 
v.  Malin,  131  U.  S.  394;  Walker 
r.  United  States,  4  Wall.  (U.S.)  163; 
Merrill  v.  Petty,  16  Wall.  (U.  S.)  338; 
Gray  v.  Blanchard,  97  U.  S.  564;  Solo- 
mon v.  Reese,  34  Cal.  28.  To  the  con- 
trary are  two  decisions  in  a  state  court. 
Tipton  v.  Chambers,  1  Mete.  (Ky.) 
565;  Williams  v.  Wilson,  5  Dana  (Ky.) 

590-  ' 

And  the  defendant  cannot  take  an 
appeal,  though  the  verdict  was  large 
enough  to  give  jurisdiction,  if  plaintiff 
remiited  the  excess  above  the  limit. 
Thompson  v.  Butler,  95  U.  S.  694; 
Railroad  Co.  v.  Trook,  100  U.  S.  112. 

In  State  courts  it  has  been  held  that 
the  ad  damnum  in  an  action  determines 
the  right  to  an  appeal  or  writ  of  error, 
and  not  an  erroneous  judgment  in  ex- 
cess of  the  ad  damnum  clause.  Hem- 
menwav  t;.  Hickes,  4  Pick.  (21  Mass.) 
497-  Nor  the  demand  set  out  in  the 
pleadings.  Chamberlain  v.  Cochran,  8 
Pick.  (25  Mass.)  522. 
_  Interest. — In  determining  plaintiff's 
right  to  appeal,  interest  on  the  prin- 
cipal sum,  if  expressly  claimed,  will  be 
considered  when  there  has  been  a  gen- 
12  C.  of  L. — 19  21 


era]  verdict  for  the  defendant.  United 
States  v.  McDaniel,  6  Pet.  (U.  S.)  634; 
Udall  v.  Steamship  Ohio,  17  How.  (U. 
S.)  17;  Contra,  Keiser  v.  Cox,  116  III. 
26. 

In  Indiana,  under  the  provisions  of  a 
statute  of  the  State,  it  has  been  conclu- 
sively settled  that  appeals  to  the  su- 
preme cour.t,  in  cases  originating  before 
a  justice  of  the  peace,  only  lie  when  the 
amount  in  controversy,  exclusive  of  in- 
terest and  costs,  exceeds  $50,  whether 
the  interest  accrued  before  or  after  the 
action  was  brought  Wagner  v.  Kast- 
ner,  79  Ind.  162;  Klebar  v.  Corydon,  80 
Ind.  95;  Galbreath  v.  Trump,  83  Ind. 
381- 

Set-off — Where  no  set-off  or  counter 
claim  has  been  asserted,  the  amount  re- 
covered is  the  amount  in  controversy, 
as  to  either  plaintiff  or  defendant,  and 
not  the  amount  claimed  by  the  plaintiff. 
Winship  v.  Block,  96  Ind.  446;  C. 
I.  St  L.  &  C.  R.  Co.  v.  McDade, 
lit  Ind.  23. 

When  there  is  set  up  a  set-off  or 
counter  claim,  the  sum  in  controversy 
has  been  held  to  be  the  sum  of  the  two 
demands.  Bowlus  v.  Brier,  87  Ind.  391 ; 
Coles  v.  Peck,  96  Ind.  333. 

But  the  court  will  not  take  judicial 
cognizance  of  the  fact  that  by  compu- 
tation it  may  possibly  be  made  out,  as  a 
matter  of  inference  from  the  plaintiff's 
declaration,  that  the  claim  may  be  less 
than  the  statutory  limit  when  stated  to 
be  more.  Scott  v.  Lunt's  Admr.,  6 
Pet.  (U.  S.)  349.  But  see  Breidert  v. 
Krueger,  76  Ind.  55. 

S.  When  the  defendant  admits  part  of 
the  plaintiff's  claim,  or  plaintiff  recovers 
a  part  of  his  claim,  the  question  of 
jurisdiction  in  appeal  is  determined  by 
the  remainder,  which  is  disputed  or  not 
recovered.  Tinstman  v.  First  National 
Bank,  100  U.  S.  6;  East  Tenn.,  Va.  & 
Ga.  R.  v.  Southern  Tel.  Co.,  112  U.  S. 
306;  Hilton  v.  Dickinson,  108  U.  S.  165. 
But  not  the  jurisdiction  of  the  trial 
court.  Abney  v.  Whitted,  28  La.  An. 
818.  Contra,  Maurer  v.  Derrick,  1  111. 
(Breese)  153.  But  a  bill  praying  an  ac- 
count which  involves  a  sum  in  excess 
of  the  statutory  limit  is  within  the  ap- 
pellate jurisdiction,  though  the  amount 
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defendant  pleads  a  set  off,  the  amount  of  the  set  off,  and  not 
plaintiff's  judgment,  may  determine  defendant's  right  to  appeal.1 
When  there  are  joint  plaintiffs,  each  claiming  individually  under 
his  own  special  right,  the  amount  of  each  individual  claim  deter- 
mines the  right  to  appeal  *  but  their  joint  claim  determines  when 
they  claim  under  one  title.*  The  same  rule  applies  to  joint  de- 
fendants.4 In  determining  defendant's  right  to  appeal,  interest 
to  date  of  judgment,  if  allowed,  is  considered,  but  costs  and  in- 
terest on  the  judgment  is  not.* 

7.  Exclusive  Jurisdiction. — Exclusive  jurisdiction  may  be  given 
to  a  court  by  the  constitution  or  by  statute.6  When  the  juris- 
diction of  a  court  is  exclusive,  another  court  cannot  exercise  such 
jurisdiction.*    Such  exclusive  jurisdiction  must  be  expressly 


sought  to  be  recovered  may  be  less,  at 
lea6t  when  the  .bill  has  been  dismissed 
by  the  lower  court.  McCormick  v. 
Gray,  13  How.  (U.  S.)  26,  39. 

1.  When  a  plaintiff  obtained  judg- 
ment for  less  than  the  statutory  limit, 
the  defendant  may  appeal  when  he  has 
pleaded  a  set-off  in  excess  of  the  statu- 
tory limit,  the  set-off  being  considered 
the  matter  in  dispute.  Ryan  v.  Bind- 
ley, 1  Wall.  (U.  S.)  66;  Hilton  v.  Dick- 
inson, 108  U.  S.  165;  Bradstreet  Co.  v. 
Higgins,  112  U.  S.  227. 

S.  Joint  Plaintiffs. — When  there  are 
joint  plaintiffs,  each  one  claiming  under 
his  own  special  right,  the  amount  of 
each  individual  claim  determines  his 
right  to  appeal.  They  cannot  unite 
their  claims.  Thus,  as  to  claims  for 
salvage:  Stratton  v.  Jarvis,  8  Pet.  (U. 
S.)  4;  Spear  v.  Place,  11  How.  (U.  S.) 
522. 

As  to  libels  in  rem  for  damage  to 
goods.  Rich  x<.  Lambert,  12  How.  (U. 
S.)  347- 

As  to  libels  for  sailors*  wages.  Oliver 
v.  Alexander,  6  Pet.  (U.  S.)  143. 

As  to  libels  for  damages  bv  collision. 
Re  Baltimore  &  Ohio  R.  Co.",  106  U.  S. 
5;  Rogers  v.  Steamer  St.  Charles,  19 
How.  (U.  S.)  108;  The  Jesse  William- 
son, 108  U.  S.  305. 

As  to  separate  creditors  having  inde- 
pendent claims  upon  a  common  fund. 
Terry  v.  Bank  of  Commerce,  93  U.  S. 
44;  Seaver  v.  Bigelow,  5  Wall.  (U.  S.) 
208;  Farmers'  L.  &  T.Co.  v.  Water- 
man, 106  U.  S.  265. 

S.  But  when  the  parties  claim  under 
one  title,  and  for  a  common  and  undi- 
vided interest,  the  total  claim,  and  not 
each  individual  claim,  determines  the 
question.  Shields  v.  Thomas,  17  How. 
(U.  S.)  3;  Washington  Market  Co.  v. 
Hoffman,  101  U.  S.  112.   To  the  same 
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effect  are  Larrieux  *.  Crescent  City  L. 
S.  etc.  Co.,  30  La.  An.  609;  Picard  v. 
Wade,  30  La.  An.  623. 

4.  Joint  Defendants  When  there 

are  joint  defendants  and  there  is  no 
joint  liability,  the  right  to  appeal  is 
separate  and  determined  by  the  judg- 
ment rendered  against  each  defendant 
Ballard  Paving  Co.  v.  Mulford,  100  U. 
S.  147;  Russell  v.  Stansell,  105  U.  S. 
303- 

Thus  as  to  claims  for  freight.  Shel- 
don v.  Clifton,  23  How.  (U.  S.)  481. 

But  where  the  defendant's  liability 
is  joint,  the  total  sum  is  the  determining 
factor.  Sinclair  v.  Cooper,  103  U.  S. 
105. 

5.  Interest. — In  determining  defend- 
ant's right  to  appeal  when  interest  on 
the  plaintiff's  claim  to  date  of  judgment 
is  allowed,  the  interest  will  be  com- 
puted and  defendant's  right  thereby 
determined.  Steamer  Rio  Grande  v. 
Otis,  19  Wall.  (U.  S.)  178;  Schlenker 
v.  Taliaferro,  20  La.  An.  565.  But 
costs  and  interest  on  the  judgment  will 
not  be  considered.  Walker  v.  United 
States,  4  Wall  (U.  S.)  163;  Western  U. 
Tel.  Co.  v.  Rogers,  93  U.  S.  565;  Rail- 
road Co.  v.  Trook,  100  U.  S.  112;  Ogles- 
by  v.  Helm,  26  La.  An.  61. 

See  generally,  on  the  subject  of  juris- 
diction determined  by  values,  Mur- 
free's  Justices'  Practice,  ch.  5;  Costs 
as  Affected  by  the  Amount  Re- 
covered, 4  Am.  &  Eng.  Encyc.  of 
Law,  p.  320. 

«.  See  note  7,  Jurisdiction  Taken 
Away  by  Statute,  p.  303. 

7.  When  an  inferior  court  has  original 
exclusive  jurisdiction,  the  superior  ap- 
pellate tribunal  can  only  affirm  or  re- 
verse; it  cannot  exercise  said  original 
jurisdiction  in  any  way.  Arizona  v. 
Mix,  1  Arizona  52. 
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given,  except  that  when  a  new  right  or  offence  is  created  by  a 
statute  and  jurisdiction  thereof  is  given  to  a  particular  court,  the 
jurisdiction  of  such  court  is  exclusive.1  When  the  jurisdiction 
of  a  court  under  a  constitution  is  not  exclusive,  the  legislature 
may  not  divest  such  jurisdiction,  but  may  vest  a  concurrent  juris- 
diction elsewhere.* 


When  a  court  is  given  exclusive 
original  jurisdiction  over  all  claims  up 
to  a  certain  amount,  another  court  can- 
not exercise  any  original  jurisdiction  in 
such  cases.  Wilson  v.  Mason,  3  Ark. 
494- 

But  the  mere  grant  of  "exclusive 
jurisdiction"  to  a  police  court,  by  the 
statutes  of  a  State,  over  certain  offences, 
does  not  exclude  the  authority  of  jus- 
tices of  the  peace  to  receive  complaxnts 
and  issue  warrants,  returnable  before 
that  court,  against  persons  charged  with 
those  offences.  Commonwealth  v. 
O'Connell,  8  Gray  (Mass.)  464. 

1.  Where  the  legislature  creates  a 
new  offence  or  affixes  a  different  penalty 
to  one  previously  known,  and  limits  the 
jurisdiction  to  a  particular  court,  no 
other  court  can  take  cognizance  of  it. 
Rossett  v.  State,  17  Ala.  496;  Aldrich 
v.  Hawkins,  6  Blackf.  (Ind.)  125. 

When  a  right  is  solely  and  exclus- 
ively of  legislative  creation  (as  a  me- 
chanic's lien  law);  when  it  does  not 
derive  existence  from  the  common  law 
or  from  the  principles  prevailing  in 
courts  of  equity,  and  jurisdiction  of  it  is 
limited  to  particular  tribunals,  and  spe- 
cific, peculiar  remedies  are  provided  for 
its  enforcement,  the  jurisdiction  and 
remedy,  being  bounded  by  the  statute, 
can  be  exercised  and  pursued  only  be- 
fore the  tribunals,  and  in  the  words  the 
statute  provides.  Chandler  v.  Hanna, 
73  Ala.  390. 

So  a  court  of  equity  cannot  aid  or 
supply  the  defects  of  a  statutory  remedy. 
Janney  v.  Buell,  55  Ala.  408;  Phillips 
v.  Ash's  Heirs,  63  Ala.  414. 

"It  may,  therefore,  be  safely  held  that 
where  a  statute  upon  a  particular  sub- 
tect  has  provided  a  tribunal  for  the  de- 
termination of  questions  connected 
with  that  subject,  the  jurisdiction 
thus  conferred  is  exclusive,  unless  other- 
wise expressed  or  clearly  manifested." 
Macklot  v.  City  of  Davenport,  17  Iowa 
379,  387.  Dodson  v.  Scroggs,  47  Mo. 
285;  Schuylkill  Co.  v.  Boyer  (Pa.),  24 
Weekly  Notes  29. 

Revenue  Laws. — Where  a  statute  in 
relation  to  revenue  provides  a  tribunal 
for  the  correction  of  the  errors  of  the 


officers,  by  a  proceeding  in  the  nature 
of  an  appeal  to  it,  such  quasi  appellate 
jurisdiction  is  exclusive.  Randle  v. 
Williams,  18  Ark.  380;  Town  of  Otta- 
wa v.  Walker,  21  III.  605;  Chicago,  B. 
&  Qj.  R.  Co.  v.  Frary,  22  111  34;  Mer- 
ritt  v.  Farrlss,  22  111.  303;  Munson  v. 
Minor,  22  111 .  595;  Macklot  v.  City  of 
Davenport,  17  Iowa  379,387;  State  v. 
Southern  Steamship  Co.,  13  La.  An. 
497;  Little  v .  Greenleaf,  7  Mass.  236; 
Osborn  v.  Inhabitants  of  Danvers,  6 
Pick.  (Mass.)  98;  Bates  v.  City  of  Bos- 
ton, 5  Cush.  (Mass.)  93;  Howe  v.  City 
of  Boston,  7  Cush.  (Mass.)  273;  Deane 
v.  Todd,  22  Mo.  90;  State  v.  Dauser,  3 
Zabr.  (N.  J.)  552;  State  v.  Powers,  4 


Zabr.  (N.  J.)  460;  State  v.  Manchester, 
1  Dutch.  (N.  J.)  C31 ;  Kimber  v.  Schuyl- 
kill County,  20  Pa.  St.  366;  Hughes  v. 


Kline,  30  Pa.  St.  227;  Wharton  v.  Bir- 
mingham, 37  Pa.  St.  371;  Greene  v. 
Mumford,  4  R.  I.  313. 

But  this  exclusive  jurisdiction  of  such 
quasi  appellate  tribunal  does  not  pre- 
vent a  resort  to  the  ordinary  tribunals 
for  remedy  against  the  assessor,  when, 
from  corruption  or  malice,  he  has  over- 
assessed,  or  the  like.  Fuller  v.  Gould, 
20  VU  643. 

See  also  the  cases  cited  in  note  7,  p. 
303,  Jurisdiction  Taken  Away  by  Stat- 
ute. 

S.  Constitutional  Jurisdiction. — When 
the  jurisdiction  conferred  by  a  constitu- 
tion is  not  exclusive,  the  legislature 
may  not  divest  the  court  of  its  juris- 
diction, but  may  vest  a  concurrent 
jurisdiction  in  other  tribunals.  Dillard 
v.  Noel,  2  Ark.  449;  Wilson  et  al.  v. 
Roach,  4  Cal.  362;  Burns  v.  Hender- 
son, 20  III.  264;  Bank  of  Mississippi  v. 
Duncan,  52  Miss.  740;  Martin  v.  Har- 
vey, 54  Miss.  685;  Clepper  v.  State,  4 
Tex.  242.  But  see  State  v.  Judge,  32 
La.  An.  565. 

Where,  under  the  constitution,  a 
court  has  original  jurisdiction  in  civil 
cases  only  when  sum  involved  is  in  ex- 
cess of  fifty  dollars,  an  act  of  the  legis- 
lature may  nevertheless  give  to  that 
court  an  appellate  jurisdiction  in  cases 
involving  a  sum  less  than  fifty  dollars 
with  a  right  of  trial  de  novo  in  that 
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8.  Concurrent  Jurisdiction — (a)  Generally. — Where  two  courts 
have  concurrent  jurisdiction,  whichever  court  first  acquires  juris- 
diction of  a  cause  will  retain  it  throughout 1  if  able  to  determine 


court:  When  the  constitution  had 
given  another  court  original  jurisdic- 
tion in  such  cases,  "with  such  appeals 
as  are  provided  by  law."  Hurd  v. 
Tombes,  7  How.  (Miss.)  229,  233. 

It  has  been  held,  however,  that  the 
legislature  can  confer  such  jurisdiction 
only  on  other  tribunals  provided  for  by 
the  constitution.  The  constitution  of 
California  confers  on  the  county  courts 
original  jurisdiction  "of  all  such  special 
cases  and  proceedings  as  are  not  other- 
wise provided  for;'  and  it  was  held, 
that  if  the  court  could  confer  jurisdic-. 
tion  in  such  special  cases  on  other 
tribunals  mentioned  in  the  constitution, 
it  could  not  confer  it  upon  a  county 
judge  who  is  not  the  court  over  which 
he  presides.  Spencer  Creek  Water  Co. 
v.  Vallejo,  48  Cal.  70. 

Whenever  a  new  tribunal  is  created 
for  the  trial  of  offences  that  were  pre- 
viously indictable  in  another  court,  such 
new  tribunal  may  take  jurisdiction  of 
an  offence  committed  prior  to  its  crea- 
tion. 

The  constitutional  jurisdiction  of  a 
court  may  be  regulated  and  enlarged  by 
an  act  of  the  legislature.  Board  of  Super- 
visors v.  Arnghi,  54  Miss.  668;  Harris 
v.  Vanderveer,  21  N.  J.  Eq.  424. 

A  provision  in  a  constitution  that  the 
county  courts  "should  exercise  their 
present  jurisdiction  until  the  board  of 
county  commissioners  is  organized," 
has  been  held  to  be  a  mere  limitation 
upon  the  power  to  change  the  jurisdic- 
tion from  county  business  to  civil  or 
criminal  causes,  and  not  to  prohibit  the 
legislature  from  enacting  additional 
laws  regulating  such  courts  or  enlarg- 
ing their  powers  in  matters  of  county 
business.  Shaw  v.  Hill,  67  111.  455; 
Broadwell  v.  People,  76  111.  554. 

Where  the  judicial  power  of  a  terri- 
tory is  vested  in  a  superior  court,  and 
such  inferior  courts  as  the  legislative 
council  of  the  territory  may  prescribe, 
the  council  may  give  to  an  inferior 
court  created  by  them  concurrent  gen- 
eral jurisdiction  with  the  superior  court, 
except  so  far  as  said  court's  jurisdiction 
may  be  exclusive.  American  etc.  Ins. 
Co.  v.  Canter,  1  Pet  (U.  S.)  511;  Re 
Lothrop,  118  U.  S.  113. 

But  where  the  judicial  power  of  a 
territory  was  vested  in  a  supreme  court, 
district  courts,  probate  courts  and  jus- 
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tices  of  the  peace,  and  general  jurisdic- 
tion in  chancery  as  well  'as  at  law  is 
given  the  supreme  court  and  the  dis- 
trict courts,  and  the  powers  of  the  jus- 
tices of  the  peace  were  limited  and  de- 
fined, the  probate  courts  cannot  be 
vested  by  the  territorial  legislature  with 
the  powers  of  courts  of  general  juris- 
diction, both  civil  and  criminal.  Ferris 
v.  Higley,  20  Wall.  (U.  S.)  375.  Com- 
pare Thomas  v.  Bibb,  44  Ala.  721. 

In  Massachusetts,  by  an  act  passed 
in  1804,  jurisdiction  to  try  larcenies  in 
certain  cases  was  vested  concurrently 
in  the  supreme  judicial  court  and  in  the 
municipal  court,  but  each  court  was 
given  a  different  power  to  sentence 
therefor.  In  181 2  a  new  act  was  passed 
providing  that  the  municipal  court 
"shall  have  original  jurisdiction,  con- 
current with  the  supreme  judicial  court, 
of  all  crimes  and  offences  not  capital; 
and  the  said  municipal  court  shall  and 
may  exercise  such  jurisdiction,  an  v  law 
usage  or  custom  notwithstanding,''  sav- 
ing a  right  to  appeal.  And  it  was  held 
that  in  an  indictment  for  an  offence  in- 
cluded in  the  act  of  1804,  the  said  mu- 
nicipal court  could,  under  the  act  of 
1812,  pass  the  same  sentence  as  the 
supreme  judicial  court  could  pass  un- 
der said  act  of  1804.  Hopkins  v.  Com- 
monwealth, 3  Mete.  (Mass.)  460. 

Where  an  act  is  not  prescribed  by 
the  constitution  as  the  particular  duty 
of  any  officer,  the  legislature  may  give 
any  one  exclusive  jurisdiction  therein, 
although  it  had  been  uniformly  per- 
formed by  some  certain  official.  Ross 
v.  Whitman,  6  Cal.  362. 

1.  Concurrent  and  Co-ordinate  Juris- 
diction.— "  The  leading  general  princi- 
ple as  to  courts  of  concurrent  or  co- 
ordinate jurisdiction  is,  that  whichever 
court  of  those  having  such  jurisdiction 
first  acquires  possession  of  a  cause  will 
retain  It  throughout."  Wells  on  Juris- 
diction of  Courts,  $156-  Ober  v.  Gal- 
lagher, 93  U.  S.  199;  Ex  parte  Robin- 
son, 6  McLean  (U.  S.),  355;  Gould  v. 
Hayes,  19  Ala.  438;  Avenll  v.  Steamer 
Hartford,  2  Cal.  308;  Beatty  v.  Ross,  1 
Fla.  198;  Hardeman  v.  Battersby,  53 
Ga.  36;  Mail  v.  Maxwell,  107  111.*  554; 
Taylor  v.  Fort  Wayne,  47  Ind.  274; 
Barkdull  v.  Herwig,  30  La.  An.  618; 
Winn  v .  Albert,  2  Md.  Ch.  Dec  42, 54; 
Brown  v.  Wallace,  4  Gill  &  J.  (Md.) 
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the  whole  controversy.1  But  this  only  applies  to  suits  between 
the  same  parties  seeking  the  same  remedy,  and  to  the  questions 
properly  involved  in  the  case.*  And  it  does  not  apply  to  the 
courts  of  the  different  States.8 

(b)  Law  and  Equity  Courts. — A  court  of  equity  will  in  certain 
cases  interfere  with  proceedings  at  law,4  and  entertain  original 


479,  496;  Miller  v.  County  Commrs. 
119  Mass.  485;  Powers  v.  City  Coun- 
cil, 116  Mass.  84, 86,  Conovert).  Mayor, 
25  Barb.  (N.  Y.)  513;  Cooper  v.  Dis- 
mal Swamp  Canal  Co.,  2  Murph.  ( N. 
Car.)  195;  Ex  farte  Bushnell,  8  Ohio 
St.  S99;  Cleveland,  P.  &  A.  R.  v. 
Erie,  1  Grant  (Pa.)  312,  or  27  Pa.  St. 
380;  Clepper  v.  State,  4  Tex.  242; 
Thompson  v.  Hill,  3  Yerg.  (Tenn.) 
167. 

"This  rule  would  seem  to  be  vital  to 
the  harmonious  movement  of  courts 
whose  powers  may  be  exerted  within 
the  same  sphere  and  over  the  same 
subjects  and  persons.  The  only  course 
of  safety  is  where  one  court,  having 
jurisdiction  over  the  subject,  has  pos- 
session of  the  case  for  all  others,  with 
merely  co-ordinate  powers  to  abstain 
from  any  interference.  Any  other  rule 
will  unavoidably  lead  to  perpetual  col- 
lision, and  be  productive  of  the  most 
calamitous  results."  Brooks  v.  Dela- 
plaine,  1  Md.  Ch.  Dec.  351,  354. 

The  jurisdiction  of  the  court  thus 
first  exercising  jurisdiction  extends  to 
the  execution  of  the  judgment  ren- 
dered.  Hawes  v.  Orr,  10  Bush  (Ky.) 

Courts  have  no  power  to  interfere 
with  the  judgments  and  decrees  of 
other  courts  of  concurrent  jurisdiction. 
Anthony  v.  Dunlap,  8  Cal.  26;  Revalk 
v.  Kraemer,  8  Cal.  66. 

A  court  should  not  frame  an  issue  to 
determine  the  distribution  of  a  fund, 
where  there  is  no  fund  actually  in  that 
court,  said  fund  being  in  some  other 
court  of  co-ordinate  jurisdiction. 
Walker  v.  Marine  Bank,  98  Pa.  St. 
574- 

L  Where  the  first  court,  because  of 
its  limited  jurisdiction  or  mode  of  pro- 
ceeding, is  not  capable  of  determining 
the  whole  controversy,  another  court 
may  take  jurisdiction  and  accomplish 
it  Gould  v.  Hayes,  19  Ala.  438;  Uhl- 
felder  et  a/,  v.  Levy  */  al.,  9  Cal.  607. 

*.  The  rule  that  among  courts  of 
concurrent  jurisdiction,  that  one  which 
first  obtains  jurisdiction  of  a  case  has 
the  exclusive  right  to  decide  every 
question  arising  in  the  case,  is  subject 


to  some  limitations;  and  is  confined  to 
suits  between  the  same  parties  or  priv- 
ies, seeking  the  same  relief  or  remedy, 
and  to  such  questions  or  propositions 
as  arise  ordinarily  and  properly  in  the 
progress  of  the  suit  first  brought,  and 
does  not  extend  to  all  matters  which  may 
by  possibility  become  involved  in  it. 
Buck  v.  Colbath,  3  Wall.  (U.  S.)  334, 
Putnam  v.  New  Albany,  4  Biss.  (U.  S.) 
3*5- 

8.  At  common  law  the  rule  is  well 
established,  that  the  pendency  of  a 
prior  suit  in  personam  in  a  foreign 
court,  between  the  same  parties  for  the 
same  cause  of  action  is  no  sufficient 
cause  for  stay  or  bar  of  a  suit  instituted 
in  a  State  court.  This  rule  obtains  in 
regard  to  actions  pending  in  another 
State  of  the  Union.  White  v.  Whit- 
man, 1  Curtis  (U.  S.)  494;  Hatch  v. 
Spofford,  22  Conn.  485;  See  vers  v. 
Clement,  28  Md.  426;  Loury  v.  Hall,  2 
W.  &  S.  (Pa.)  129;  Smith  v.  Lathrop, 
44  Pa.  St.  326.  Compare  ex  parte 
Balch,  3  McLean  (U.  S.)  221. 

4.  Law  and  Equity  Courts.— Perhaps 
the  most  common  instance  of  concur- 
rent jurisdiction  is  between  courts  of 
law  and  courts  of  equity.  The  jurisdic- 
tion of  courts  of  equity  to  restrain  pro- 
ceedings at  law,  the  cause  of  such  a 
bitter  controversy  between  Lord 
Ellesmerb  and  Lord  Chief  Justice 
Coke,  Is  not  now  based  upon  any 
right  which  the  courts  of  equity  have 
to  interfere  with  the  courts  of  law,  but 
upon  the  jurisdiction  which  that  court 
has  over  individuals,  and  the  decrees  of 
the  court  of  equity  restrain  those  individ- 
uals from  proceeding  in  the  law  courts, 
and  does  not  restrain  the  law  courts 
themselves.  See  the  principal  case, 
Earl  of  Oxford's  case,  2  Lead.  Cas.  in 
Eq.  (4th  Am.  ed.)  part  2,  1291.  See 
Injunctions,  Am.  &  Eng.  Encyc.  of 
Law,  vol.  10. 

While  injunctions  may  issue  to  re- 
strain proceedings  in  suits  in  foreign 
countries  —  Story's  Equity  Jurispru- 
dence (13th  ed.),  vol.  2,  899,  900;  and 
by  the  courts  of  one  State  to  restrain 
proceedings  in  another  State — Bank  of 
B.  Falls  v.  Rutland  &  B.  R.  Co.,  28 
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jurisdiction  though  there  may  be  jurisdiction  at  law  also ; 1  and 
the  proceedings  may  be  prosecuted  concurrently  both  at  law  and 
in  equity.*   (See  the  articles  on  EQUITY  and  INJUNCTIONS.) 


Vt.  470;  yet  "there  ib  one  exception 
to  this  doctrine  which  has  been  long 
recognized  in  America;  and  that  is 
that  the  State  courts  cannot  enjoin  pro- 
ceedings  in  the  courts  of  the  United 
States,  nor  the  latter  in  the  former 
courts."  Story's  Equity  Jurisprudence 
(13th  ed-),  vol.  2,  $  900.  See  cases 
there  cited,  and  City  of  Opelika  v. 
Daniels,  59  Ala.  211,  Chapin  v.  James, 
?i  R.  1. 86-,  Ex  parte  Robinson,  6  Mc- 
Lean (V- S.)  3155. 

Where,  after  commencing  suit  in 
New  York,  the  plaintiff  commenced 
another  suit  for  the  same  cause  of  ac- 
tion in  Rhode  Island,  and  after  taking 
testimony  in  the  suit  in  New  York, 
broke  off  and  proceeded  in  the  suit  in 
Rhode  Island,  the  court  refused  to  re- 
strain him  from  prosecuting  the  suit  in 
Rhode  Island,  but  entered  an  order 
staying  the  suit  in  New  York,  unless  he 
agreed  to  proceed  there  and  stay  the 
suit  in  Rhode  Island.  Hammond  v. 
Baker,  3  Sandf.  (N.  Y.)  704. 

1.  But  while  a  court  of  equity  has 
thus  no  superior  jurisdiction  over  a 
court  of  law,  yet  in  cases  where  the 
remedies  at  law  are  ineffectual,  there 
may  be  a  concurrent  remedy  in  equity. 
As  where  a  corporation  was  required  by 
its  charter  to  pay  over  its  receipts  in 
excess  of  a  certain  sum  to  the  trustee 
of  the  school  fund  of  a  State,  and  the 
trustee  was  authorized  to  sue  therefor, 
it  was  held  that  a  bill  in  equity  would 
lie  in  the  name  of  the  State  against 
the  company  for  a  discovery,  account 
and  payment.  State  v.  Wilmington 
Bridge  Co.,  2  Del.  Ch.  58. 

The  adoption  of  a  code  giving  to  a 
court  of  common  law  the  power  to  so 
mould  its  verdicts  that  it  may  be  able  to 
give  to  a  complainant  an  adequate  rem- 
edy, will  not  deprive  a  court  of  equity 
from  entertaining  jurisdiction  in  such 
a  case,  as  the  jurisdiction  of  the  two 
courts  would  simply  be  concurrent. 
Hardeman  v.  Battersby,  53  Ga.  36. 

When  a  court  of  equity  has  jurisdic- 
tion of  a  cause  for  one  purpose  it  will 
adjudicate  the  full  merits  of  the  con- 
troversy, notwithstanding  courts  of  law 
exercise  jurisdiction  in  the  same  class 
of  cases.  Hickman  v.  Painter,  11  W. 
Va.  386. 

A  court  of  equity  will  not  exercise 
jurisdiction  in  the  first  instance  unless 


there  be  some  ground  peculiar  to 
equity.  As  in  cases  of  account,  the 
mere  fact  that  an  account  is  wanted  is 
not  sufficient,  but  some  special  equit- 
able ground  must  be  set  up,  as  that  the 
accounts  are  intricate  or  a  discovery  is 
needed.  Jewett  v.  Bowman,  29  N.  J. 
Eq.  174.  To  same  effect  Mordecai  v. 
Stewart,  37  Ga.  364. 

2.  A  proceeding  in  equity  to  enforce 
the  trusts  in  a  deed,  is  based  upon  the 
assumption  that  the  deed  is  valid,  and 
therefore  was  held  no  bar  to  a  proceeding 
a  court  of  law  based  on  the  contrary  as- 
sumption that  the  deed  is  null  and  void, 
in  a  case  where  the  plaintiffs  in  the  ac- 
tion at  law  were  not  parties  to  the  pro- 
ceeding in  chancery.  Am.  Ex.  Bank 
v.  Inloes,  7  Md.  380;  Keighlee  v.  Ward, 
8  Md.  254. 

Actions  Against  Receivers.  —  Where 
one  court  has  appointed  a  receiver  for 
a  corporation,  it  has  been  held  that  it 
is  not  essential  to  the  jurisdiction  of  a 
court  of  law,  in  an  action  for  damages 
against  such  corporation,  that  leave  to 
prosecute  should  first  be  obtained  of 
the  court  appointing  the  receiver. 
Carter  v.  Rodewald,  108  111.  351;  Allen 
v.  Central  R.  Co.,  42  Iowa  68j; 
Kinney  v.  Crocker,  18  Wis.  74;  Paige 
v.  Smith,  99  Mass.  395,  Hills  v.  Parker, 
in  Mass.  ;c'i,  Blumenthal  v.  Brainerd, 
38  Vt.  402;  Chautauqe  Co.  Bank  v. 
Risley,  19  N.  Y.  369,  376.  .To  the  con- 
trary are  Gest  v.  N.  O.,  St.  L.  &  Chi- 
cago R.  Co.,  30  La.  An.  38;  Angel 
v.  Smith,  9  Vesey  335;  Wiswall  v. 
Sampson,  14  How.  (U.  S.)  52.  And  see 
Freeman  v.  Howe,  24  How.  (U.  S.) 
450.  See  Receivers,  Am.  &  Eng. 
Encyc.  of  Law. 

A"  court  of  chancery  will  not  stay 
proceedings  in  ejectment  brought  by  a 
mortgagee  to  obtain  possession  of  mort- 
gaged premises  on  a  bill  by  the  mort- 
gagor, when  no  discovery  is  sought, 
petitioner's  remedy  at  law  being  ade- 
quate and  a  court  of  law  having  obtained 
jurisdiction  of  the  subject  matter.  Hen- 
ry v.  Tuppcr.  27  Vt.  518. 

But  the  fact  that  a  court  of  law  has 
before  it  a  question  of  the  indebtedness 
of  a  garnishee  to  a  debtor  will  not  pre- 
clude other  creditors  from  interposing 
in  chancery,  against  a  judgment,  on 
such  garnishment.  Eaton  v.  Patterson, 
2  Stew.  &  Port.  (Ala.)9. 
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(c)  Jurisdiction  in  Rem. — Jurisdiction  in  rem  may  exist  in  sev- 
eral courts  at  the  same  time.1 

(d)  United  States  and  State  Courts. — The  United  States  courts 
have  co-ordinate  jurisdiction  with  State  courts.  They  adopt  the 
law  as  established  by  the  decisions  of  the  State  courts,*  except 
where  the  obligation  of  a  contract  Would  be  thereby  impaired,8 
and  except  as  to  general  principles  of  equitable  jurisprudence,4 
and  as  to  general  principles  of  common  and  commercial 
law.5 


The  holder  of  a  note  secured  by  a 
mortgage  may  proceed  at  law  on  the 
note,  and  in  equity  on  the  mortgage  at 
the  same  time,  until  he  obtains  actual 
satisfaction  of  his  debt.  Ober  v.  Gal- 
lagher. 93  U.  S.  199. 

A  libel  in  admiralty  in  a  United 
States  court  for  nondelivery  of  freight, 
and  a  civil  action  in  State  court  for 
freight  money,  may  proceed  at  same 
time,  without  danger  of  any  collision  or 
clashing  of  jurisdiction.  Russell  v.  Al- 
varez. 5  Cal.  48. 

1.  Jurisdiction  In  Bern. — Where  act- 
ual seizure  of  the  res  is  not  necessary 
to  give  jurisdiction  i*»  rem,  such 
jurisdiction  may  exist  in  several  courts 
at  the  same  time  on  the  same  subject 
But  the  court  whose  mesne  or  final  pro- 
cess has  made  the  first  actual  seisure  of 
the  thing  must  have  exclusive  power 
over  its  disposal  and  the  distribution  of 
the  fund  arising  therefrom;  and  the 
judgments  of  all  other  courts,  when 
properly  authenticated,  and  filed  in  the 
court  having  custody  of  the  fund,  must 
be  regarded  as  complete  adjudications 
of  the  subject  matter  of  litigation  and 
be  entitled  to  distribution  accordingly. 
Averill  v.  Steamer  Hartford,  2  Cal. 
308. 

2.  United  States  and  State  Courts. — 

The  courts  of  the  United  States  sitting 
in  the  respective  States  have  co-ordinate 
jurisdiction.  R.  Co.  v.  Lockwood, 
17  Wall.  (U.  S.)  357;  Burgess  v.  Selig- 
man,  107  U.  S.  20.  Having  such  juris- 
diction they  have  held  that  they  are 
not  bound  by  the  decisions  of  the  State 
courts  in  all  respects. 

The  decisions  of  the  State  courts  will 
be  adopted  in  the  construction  of  the 
statutes  of  the  State,  or  on  questions 
arising  out  of  the  common  law  of  the 
State,  especially  when  the  State  decision 
has  become  a  rule  of  property.  If, 
after  a  decision  of  the  Supreme  Court 
of  the  United  States,  in  conformity  with 
a  State  court  decision  upon  such  ques- 
tions, the  State  court  change  its  views, 
the  United    States    court  will  also 


change.  Green  v.  Neel,  6  Pet.  (U.  S.) 
201;  Beauregard  v.  New  Orleans,  18 
How.  (U.  S.)  497.  See  Burgess  v.  Se- 
ligman,  107  U.  S.  20;  Bucher  v.  Ches- 
hire R.  Co.,  125  U.  S.  555.  Comfar* 
Liverpool  &  G.  W.  Steam  Co.  v.  Phoe- 
nix Ins.  Co.  ("The  Montana"),  129  U. 
S-  397- 

5.  But  if  a  contract,  when  made,  is 
valid  by  the  laws  of  the  State,  as  then 
expounded  by  all  the  departments  of  its 
government  and  administered  in  its 
courts  of  justice,  the  United  States 
courts  will  not  allow  its  validity  and  ob- 
ligation to  be  impaired  by  any  subse- 
quent act  of  the  legislature  of  the  State 
or  decision  of  its  courts,  altering  the 
construction  of  the  law.  Ohio  Life 
Ins.  Co.  v.  Debolt,  16  How.  (U.  S.) 
416;  Selpecke  v.  Dubuque,  1  Wall. 
(U.  S.)  175;  City  of  Kenosha  v.  Lam- 
son,  9  Wall.  (U.  S.)  477;  Olcott  v.  Su- 
pervisors, 16  Wall.  (U.  S.)  678;  Doug- 
lass v.  Pike  County,  101  U.  S.  677. 

4.  In  all  cases  involving  general 
principles  of  equitable  jurisprudence, 
the  United  States  courts  are  not  bound 
by  the  decisions  of  State  courts.  Rus- 
sell v.  Southard,  12  How.  (U.  S.)  139; 
Neves  v.  Scott,  13  How.  (U.S.)  268. 

6.  Where  private  rights  are  to  be  de- 
termined by  the  application  of  common 
law  rules  alone,  the  United  States 
courts  refuse  to  be  bound  by  State  de- 
cisions. City  of  Chicago  v.  Robbins,  2 
Black  (U.  S.)  418. 

In  like  manner  it  has  been  held  that 
United  States  courts  are  not  controlled 
by  decisions  of  State  courts  on  ques- 
tions of  general  commercial  law.  Swift 
v.  Tyson,  16  Pet.  (U.  S.)  1;  Watson  v. 
Tarpley,  18  How.  (U.  S.)  517;  Oates  v. 
First  Nat.  Bank,  100  U.  S.  239;  Brook- 
lyn City  etc.  R.  Co.  v.  Nat.  Bank,  102 
U.  S.  14. 

Also  as  to  liabilities  of  common  car- 
riers on  a  contract  of  carriage.  Myrick 
v.  Mich.  Cent  R.,  107  U.  S.  102; 
Bucher  v.  Cheshire  R.  Co.,  125  U. 


this  question  of  the  liability  of 
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(e )  States  with  Boundary  Rivers. — When  States  are  separated 
by  boundary  rivers  the  courts  of  each  State  have  concurrent 
jurisdiction  over  the  river.1 

9.  Incidental  Jurisdiction. — See  also  CONTEMPT  OF  COURT,  and 
Courts  (for  rules  of  court). 

Terms  of  Court. — A  court  must  exercise  its  jurisdiction  within 
its  terms  as  regulated  by  the  constitution  or  act  of  assembly.* 


common  carriers,  it  has  been  held  in 
New  York  that  the  courts  of  one  State 
are  not  bound  to  follow  the  decisions  of 
the  courts  of  another  State  as  to  con- 
tracts to  be  performed  there.  Faulkner 
v.  Hart,  8a  N.  Y.  413.  But  contrary 
decisions  have  been  rendered  in  Illinois 
and  Pennsylvania.  Milwaukee  &  St. 
P.  R,  Co.,  74  111.  197;  Forepaugh  v. 
Delaware,  Lackawanna  &  Western 
R.  Co.,  24  Weekly  Notes  of  cases 
(Pa.)  385. 

State  courts  and  United  States  courts 
have  concurrent  jurisdiction  to  collect 
the  assets  of  a  bankrupt.  Wente  f. 
Young,  12  Hun  (N.  Y.)  220;  Claflin  v. 
Houseman,  93  U.  S.  130. 

United  States  courts  have  exclusive 
jurisdiction  over  land  in  a  State  ceded 
by  the  State  to  the  United  States,  though 
the  grant  be  conditioned  in  this  that 
the  State  retains  "concurrent  jurisdic- 
tion" so  far  as  to  execute  its  process  in 
the  ceded  place.  United  States  v. 
Davis*  5  Mason  (U.  S.)  356. 

1.  Boundary  Elvers. — The  States  of 
Pennslyvania  and  New  Jersey  have 
concurrent  jurisdiction  over  the  river 
Delaware.  They  united  in  giving  a 
charter  to  build  a  toll  bridge  across 
said  river.  Subsequently  the  legisla- 
ture of  New  Jersey  passed  an  act  de- 
claring "that  it  should  not  be  lawful  for 
any  person  or  persons  whatsoever  to 
erect,  or  cause  to  be  erected,  any  other 
bridge  or  bridges  across  the  said  river 
Delaware  at  any  place  or  places  within 
three  miles"  of  the  above  toll  bridge. 
Thereafter  both  Pennsylvania  and 
Maryland  granted  a  new  charter  to  other 
parties  to  erect  a  new  toll  bridge  over 
said  river  within  three  miles  of  the 
former  bridge.  In  a  proceeding  by  the 
first  company  to  enjoin  the  second,  it  was 
held  that  the  above  act  of  the  legisla- 
ture of  New  Jersey  conferring  the  ex- 
clusive privilege  in  the  first  bridge 
company  was  illegal  and  void,  as  neither 
State  by  the  exercise  of  her  sole  juris- 
diction has  the  right,  by  the  terms  ot 
the  agreement,  to  grant  the  franchise, 
so  neither  can  alone  lawfully  contract 
to  refuse  to  grant  it.    President,  Man- 
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agers  etc.  v.  Trenton  City  Bridge  Co., 
13  N.  J.  Eq.  46. 

When  Pennsylvania  has  authorized 
one  of  its  railroad  companies  to  bridge 
the  Delaware  so  as  to  connect  with  any 
New  Jersey  road,  and  New  Jersey  has 
authorized  one  of  its  railroad  com- 
panies to  bridge  the  Delaware  so  as  to 
connect  with  any  Pennsylvania  road, 
the  States  have  exercised  concurrent 
jurisdiction  under  the  treaty  of  17S3  in 
such  manner  as  to  give  mutual  consent 
to  the  erection  of  a  bridge  by  the  New 
Jersey  and  Pennsylvania  companies 
jointly,  each  from  its  own  bank  to  the 
center  of  the  stream.  Attorney  Gen- 
eral v.  Delaware  &  Bound  Brook  R. 
Co.,  27  N.  J.  Eq.  631. 

When  two  States  have  concurrent 
jurisdiction  over  a  boundary  river,  one 
State  can,  for  the  purposes  of  public  im- 
provements, divert  the  water  in  said 
river  by  means  of  a  dam,  or  at  least 
that  no  private  party  has  a  right  to 
complain  thereof.  Kundle  et  al.  v. 
Delaware  &  Raritan  Canal  Co.,  14 
How.  (U.  S.)  80. 

And  one  State  may  authorize  a  com- 
pany to  construct  booms  in  the  naviga- 
ble portion  of  the  river,  to  facilitate 
running  logs  therein,  although  the  direct 
effect  thereof  be  to  materially,  but  not 
permanently  obstruct  the  navigation 
for  steamboats.  Keator  Lumber  Co. 
v.  St.  Croix  Boom  Co.  (Wis-),  38 
Northwest  Rep.  529  (1888). 

The  States  of  Wisconsin  and  Minne- 
sota have  concurrent  jurisdiction  over 
the  St.  Croix  river,  and  suits  for  dam- 
ages for  injuries  resulting  in  death  re- 
ceived upon  the  said  river  may  be 
brought  in  the  courts  of  either  State, 
though  the  injuries  were  received  on 
the  side  of  the  center  of  the  stream 
towards  the  other  State.  Opsahl 
Admx.  v.  Judd  et  al.,  30  Minn.  126. 

3.  Terms  of  Court. — When  a  time  is 
prescribed  by  law  within  which  a  court 
shall  be  held,  it  is  essential  to  the  exer- 
cise of  jurisdiction  by  the  court  that  it 
act  within  the  time  prescribed,  and 
should  it  act  at  another  and  different 
time,  such  acts  are  absolutely  void. 
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Generally,  acts  done  after  the  expiration  of  its  term  are  void,1 
except  that  a  case  on  trial  at  the  expiration  of  a  term  may  be 
concluded.*  The  whole  period  of  a  term  is  regarded  but  as  one 
day.3  A  term  once  legally  begun  continues  until  final  adjourn- 
ment of  the  court  or  the  term's  expiration.4  Ignorance  that  the 
terms  of  a  court  have  been  changed  by  statute  is  no  excuse  for 
nonperformance  of  a  duty  required  at  such  term.6  If,  however, 
the  officers  of  the  court  are  ignorant  of  the  change,  a  term  held 
by  them  under  the  old  law  has  been  held  to  be  lawful.6   A  term 


Wightman  v.  Krasner,  20  Ala.  446; 
Garlick  v.  Dunn,  42  Ala.  404;  State  v. 
Roberts,  8  Nev.  239. 

Where  a  law  authorizes  or  contem- 
plates the  doing  of  an  act  by  a  court,  it 
is  understood  that  the  court  must  do  it 
in  term  time,  unless  the  power  to  do  the 
act  in  vacation  is  expressly  conferred  br 
law.  Newman  v.  Hammond,  46  Ind. 
119;  Puget  Sound  Agricultural  Co.  v. 


Pierce  Co..  1  Wash.  Ter.  75;  State  v. 

733;  Wightman  v. 
Krasner,  20  Ala.  446;  Garlick  v.  Dunn, 


Judge,  21  La.  An. 


42  Ala.  ^.04. 

1.  A  judgment  rendered  by  a  court 
after  the  time  appointed  by  law  for  its 
adjournment  is  invalid,  and  will  be  re- 
rersed  on  appeal.  Smith  v.  Chiches- 
ter, 1  Cal.  409;  Bates  v.  Gage,  40  Cat. 
183;  Wicks  v.  Ludwig,  9  Cal.  173. 

A  judge  has  no  power  to  appoint  a 
receiver  during  vacation.  Newman  v. 
Hammond,  46  Ind.  119;  nor  may  a 
judge  enter,  as  of  a  past  term,  a  decree 
rendered  at  chambers  in  vacation.  Pu- 
get Sound  Agricultural  Co.  v.  Pierce 
Co.,  tWash.  Ter.  75. 

After  the  expiration  of  the  time  lim- 
ited by  law  for  the  bringing  of  a  cause 
to  the  supreme  court  for  review,  the  su- 
preme court  cannot  take  jurisdiction 
thereof,  even  with  the  consent  of  par- 
ties. Stark  v.  Jenkins,  1  Wash.  Ter. 
421. 

But  see,  upon  this  question,  the  arti- 
cle on  Amendment,  §  8,  Time  Within 
Which  Amendments  can  be  made, 
Am.  &  Eng.  Encyc.  of  Law,  vol. 
1,  p.  553;  also  the  article  on  Judg- 
ment, and  note  1,  Jurisdiction  En- 
quired Into  After  Judgment,  infra,  p. 
307. 

X.  When,  however,  a  trial  is  in  pro- 
gress at  the  time  when  by  law  the  term 
oi  the  court  would  expire,  the  term 
shall  be  deemed  to  extend  to  the  close 
of  the  trial.  Wnght  v.  State,  5  Ind. 
290;  Dorsch  v.  Rosenthal),  39  Ind.  209, 
Walker  v.  State,  102  Ind.  502;  Brice- 
land  t>.  Commonwealth,  74  Pa.  St.  463; 


Carroll  v.  Commonwealth,  84  Pa.  St. 
107;  Johnson  v.  Pacific  Cement  Co.,  50 
Cal.  648. 

Though  a  court  has  adjourned  to  a 
certain  time  the  next  day,  it  may  re- 
ceive the  verdict  of  a  jury  before  such 
time  arrives.  Edwards  v.  Washington 
Ter.,  1  Wash.  Ter.  195.  Or  enter  a  judg- 
ment confessed.  Richardson  v.  Bel- 
dam, 18  Brad.  (111.)  527. 

5.  The  whole  period  of  a  term  is  re- 
garded as  but  one  day,  and  any  recovery 
or  other  action  had  therein  will  be  held 
to  relate  to  and  to  have  been  had  at 
the  first  day  of  such  term.  Manchester 
v.  Herrington,  10  N.  Y.  164;  Chini- 
quy  v.  People,  78  111.  570. 

4.  When  a  court  is  organized  and 
opened  for  a  regular  term,  the  term 
continues  until  it  is  ended  by  an  order 
of  final  adjournment,  or  until  the  expi- 
ration of  the  time  fixed  by  law  for  its 
continuance.  Union  Pac.  Ry.  Co.  v. 
Hand,  7  Kan.  380;  Labadie  v.  Dean,  47 
Tex.  90.  And  this  notwithstanding  the 
passage  of  an  act  changing  the  terms  of 
the  court,  when  the  act  is  passed  after 
the  term  has  begun.  People  v.  Dovell, 
48  Cal.  85. 

When,  however,  the  terms  of  a  court 
have  beea  changed  by  statute,  and  the 
old  law  repealed,  there  can  be  no  legal 
regular  or  adjourned  term  held  there- 
after under  the  old  law.  Dommgues  v. 
Domingues,  4  Cal.  187;  though  it  has 
been  held  to  the  contrary  in  cases 
where  the  Judge  was  ignorant  of  the 
change.  Venable  &  Co.  v.  Curd,  2 
Head  (Tenn.)  582.  See  Womack  v. 
Womack,  17  Tex.  1. 

6.  The  ignorance  of  parties  that  the 
term  of  a  court  has  been  changed  by 
statute  is  no  excuse,  if  there  is  no  pro- 
vision in  the  statute  requiring  notice  of 
the  change  to  be  given.  Peoria  M.  & 
F.  Ins.  Co.  v.  Dickerson,  28  Iowa  274. 

6.  Venable  &  Co.  v.  Curd,  *  Head 
(Tenn.),  582.  But  see  Domingues  v. 
Domingues,  4  Cal.  187;  Womack  v. 
Womack,  17  Tex.  1. 
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is  a  term  though  no  judge  attends.1  The  judge  may  open  the 
court  at  any  day  of  the  term,  unless  a  proper  officer  has  lawfully 
adjourned  the  term.*  When  a  court  has  power  to  hold  special  or 
adjourned  terms,  proceedings  at  such  terms  are  as  valid  as  at  a 
regular  term.8  The  holding  such  terms  is  discretionary .*  Pro- 
ceedings on  a  day  not  included  in  the  regular  term  will  be  pre- 
sumed to  have  been  held  at  an  adjourned  term.5  An  adjourned 
term  is  a  continuance  of  the  last  regular  term.0   The  constitu- 


1.  Though  the  judge  does  not  attend 
at  the  required  time  and  there  is  no 
court,  that  will  not  excuse  a  party  from 
doing  any  act  that  he  may  be  required 
to  do  at  that  term.  Morrow  v.  Malone, 
5  Sneed  (Tenn.)642;  Downey  v.  Smith, 
13  111.  671. 

But  all  proceedings  requiring  judge's 
presence  to  perform  them  will  be  pre- 
sumed to  be  continued.  Whitman  v. 
Fisher,  74  111.  147;  Ex  parte  Larkin,  11 
Nev.  90. 

2.  A  judge  may  open  the  term  of  the 
court  on  any  day  of  the  term  and 
at  any  hour  of  the  day,  unless  the 
person  so  authorized  has  lawfully 
adjourned  the  court  for  that  day  or 
for  the  term.  People  v.  Sanchez,  34 
Cal.  17. 

If  a  court  is  to  meet  on  Monday,  and 
does  not  meet  until  Tuesday,  the  term  is 
nevertheless  regular.  Henslie  v.  State, 
3  Heisk.  (Tenn.)  203.  See  Thomas  v. 
Fogarty,  19  Cal.  644. 

If  a  court  meets  a  week  before  ite 
term  begins,  the  proceedings  of  such 
week  are  invalid,  but  the  proceedings 
of  the  second  week  of  such  court  are 
valid.   Garlick  v.  Dunn,  42  Ala.  404. 

8.  Blimm  v.  Commonwealth,  7  Bush 
(Ky.),  320;  Moore  v.  Packwood,  5  Oreg. 
32s;  Whitman  v.  Fisher,  74  111.  147. 

But  the  right  to  hold  such  special 
or  adjourned  terms  must  be  expressly 
given.  Wightman  v.  Krasner,  20  Ala. 
446;  O'Kelly  v.  Oregon,  1  Oreg.  51; 
Ex  parte  Lilly,  7  S.  Car.  (7  Richard- 
son N.  S.)  372. 

4.  When  a  court  has  full  power  to 
hold  adjourned  terms,  the  propriety  of 
such  adjournment  is  a  question  for  that 
court  alone,  and  its  decision  thereon 
cannot  be  reviewed  by  any  other  court; 
nor  need  it  put  on  record  the  reason  for 
such  adjournment.  Casily  v.  State,  32 
Ind.  62;  Labadie  v.  Dean,  47  Tex.  90; 
Conkling  v.  Ridgely,  112  111.  36. 

If  the  time  during  which  an  adjourn- 
ment may  be  made  is  limited,  the  judge 
may  adjourn  the  court  more  than  once 
in  the  absence  of  an  express  provision 
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to  the  contrary.  Willis  v.  Elam,  28 
La.  An.  857;  Kamer  v.  Clatsop  Co. 
6  Oreg.  238. 

A  court  may  adjourn  a  term  over  an 
intervening  term  of  the  same  court  in 
another  county.  People  v.  Ah  Ying,  42 
Cat.  18. 

But  though  a  court  has  the  power 
to  hold  adjourned  terms,  it  may  not, 
of  its  own  motion,  pretermit  a  term, 
and  hold  the  session  at  any  other  time 
than  that  prescribed  by  law.  Doss  v. 
Waggoner,  3  Tex.  515. 

5.  If  a  court  has  power  to  hold  ad- 
journed terms,  its  proceedings  on  a  day 
not  included  in  any  of  its  terms  will  be 
presumed  to  have  been  held  at  an  ad- 
journed term  in  the  absence  of  any 
showing  to  the  contrary.  Talbert  v. 
Hopper,  42  Cal.  397;  Springbrook 
Road,  64  Pa.  St  451.  But  see  Nor- 
wood v.  Kenfield,  34  Cal.  329. 

6.  An  adjourned  term  is  not  a  distinct, 
independent  term,  but  a  continuance  of 
the  last  term.  People  t>.  Ah  Ying,  42 
Cal.  18;  Sawyer  v.  Bryson,  10  Kan. 
199;  Leib  v.  Commonwealth,  9  Watts 
200. 

But  when  an  adjourned  term  is  ap- 
pointed at  a  term  that  has  been  law- 
fully held,  and  then  by  statute  the  terms 
of  the  court  were  changed,  it  was  keld 
that  thereby  the  old  right  to  appoint 
adjourned  terms  was  repealed,  and  that 
the  adjourned  term,  though  legally 
a  continuation  of  the  previously  held 
legal  term,  could  not  be  held.  Domin- 
gues,  4  Cal.  187 

And  although  the  adjourned  term  is 
part  of  the  last  regular  term,  yet  the 
fixed  term  is  not  thereby  enlarged,  and 
therefore  when  any  duty  is  required  to 
be  done  by  a  party  at  a  certain  term,  it 
must  be  done  during  the  continuance  of 
6uch  regular  term.  It  is  too  late  if  done 
during  the  continuance  of  the  adjourned 
term.  Tomkins  v.  Clackamas  Co.,  11 
Oreg.  364;  Overseers  etc.  of  Cherry 
Twp.  v.  Overseers  of  Marion  Twp.,  96 
Pa.  St.  528;  Horton  v.  Miller,  38  Pa. 
St.  270;  Commonwealth  v.  Justices,  5 
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tional  and  statutory  requirements  as  to  terms  of  courts  must  be 
complied  with.1 

10.  Jurisdiction  Acquired  by  Consent — (a)  Over  Persons. — Juris- 
diction in  personam  may  be  acquired,  or  restored  if  lost,  by  the 
consent  of  the  parties.*  Such  consent  is  usually  expressed  by 
appearing  and  pleading  to  the  merits  of  the  action.*  An  appear- 
ance for  a  special  purpose  will  not  give  jurisdiction  except  under 

Mass.  435;  see  Bank  of  Orange  v.  Van  tion  to  such  appellate  court  to  try'the 

Aukin,  1  Cow.  (N.  Y.)  58;  Moore  v.  case.    Randolph  Co.  v.  Ralls,  18  111. 

Packwood.  5  Oreg.  325.  29.   Compare  Osgood  v.  Thurston,  23 

L  Although  the  constitution  of  a  Pick.  (Mass.)  1 10;  White  v.  Buchanan, 

State  provides  that  "all  laws  relating  to  6  Cold.  (Tenn.)  32. 

courts  shall  be  of  general  and  uniform  If  a  trial  court  fails  to  acquire  juris- 

application,"  the  legislature  may  never-  diction  of  the  person  of  the  defendant, 

theless  authorize  the  county  court  of  if  the  defendant  perfects  an  appeal  that 

one  county  to  meet  on  a  different  day  in  will  give  the  appellate  court  jurisdiction, 

the  month  than  that  on  which  the  Wasson  v.  Cone,  86  111.  46;  Fee  v.  Big 

other  county  courts  meet.    Karnes  v.  Sand  Iron  Co.,  13  Ohio  St.  563. 

People,  73  111.  274.  If  the  court  once  have  jurisdiction  of  a 

A  statutory  requirement  to  put  a  cause  and  have  exercised  it  so  that 

notice  at  the  court  house  ten  days  be-  their  power  is  gone,  consent  can  restore 

fore  the  commencement  of  a  term  it.    Brown  v.  Crow's  Heirs,  Hardin 

is  directory  only.    Blynn  v.  Common-  (Ky.)   451;  Taylor  v.  Atlantic  and 

wealth  (Ky.),  Am.  L.  Reg.  577;  s.  c,  Pacific  R.  Co.,  68  Mo.  397;  Gager  v. 

Blynn  v.  Commonwealth,  7Bush(Ky.)  Doe,  29  Ala.  341. 

320.  Where,  however,  a  statute  provides 

When  an  act  of  assembly  requires  a  that  no  one  shall  be  permitted  to  elect 

circuit  court  to  hold  a  term  on  the  same  any  other  domicil  or  residence  than  his 

day  in  two  counties  in  the  same  circuit,  own  for  the  purpose  of  being  sued,  he 

a  term  may  be  held  on  that  day  in  cannot  by  consent  give  jurisdiction  over 

either  county.   Brock  v.  Gale,  14  Flor.  himself  to  another  court.    State  v.  The 

3.  Compare  Cahill  v.  People,  106  111.  Judge,  21  La.  An.  258. 

1.  S.  Consent,  How  Expressed.  —  Such 

The  courts  of  a  State  are  bound  to  consent  is  usually  expressed  by  appear- 

know  judicially  the  terms  of  the  re-  ing  and  pleading  to  the  merits,  either  in 

spective  courts  when  they  are  fixed  by  the  court  of  original  jurisdiction  or  in 

law.  Foster  v.  Frost,  4  I)ev.  (N.  Car.)  the  appellate  jurisdiction.   And  a  gen- 

L  427.  eral  appearance  is  sufficient  without 

t.  Jurisdiction  Over  Persons  Acquired  pleading.  Toland  v.  Sprague,  12  Pet. 

by  Consent  of  Parties. — When  the  court  (U.  S.)  300;  Boyer  v.  Robinson,  6 

has  jurisdiction  of  the  subject  matter  of  Ark.  552;  Duncan  v.  Ripley,  7  Ark. 

an  action,  consent  can  give  jurisdiction  100;  Adams  v.  Lamar,  8  Ga.  83;  Hall 

of  the  person.    Whyte  v.  Glbbes,  20  v.  Mobley,  13  Ga.  318;  Kelly  v.  Donlin, 

How.  (U.  S.)  541 ;  M'Lean  v.  Lafayette  70  III.  378;  Wasson  v.  Cone,  86  III. 

Bank,  3  McLean  (U.  S.)  587;  Grim-  46;  Carlisle  v.  Weston,  21  Pick.  (Mass.) 

mett  v .  Asken,  48  Ark.  151;  Smith  v.  535;  Brown  v.  Webber, 6  Cush.  (Mass.) 

Curtis,  7  Cal.  584;  Central  Bank  of  Ga.  560;  Thornton  v.  Leavitt,  63  Me.  384; 

v.  Gibson,  11  Ga.  453;  Kenney  v.  Greer,  Gait  v.  Brigham,  41  Mich.  227;  Bohn 

13  111.  432;  Brown  v.  Webber,  6  Cush.  v.  Devlin,  28  Mo.  319;  Polk  Co.  v. 

(Mass.)  560;  McCormick  v.  Pa.  Cen.  Hierb,  37  Iowa  361;  Shaw  v.  Nat.  Si. 

R-,  49  N.  Y.  303;  McMinn  v.  Ham-  Bank,  49  Iowa  179;  Smith  v.  Elder,  3 

ilton,  77  N.  Car.  300;  Thompson  v.  Johns  (N.  Y.)  105;  Eitel  v.  Bracken, 

Steamboat,  2  Ohio  St  26;  Campbell  v.  38  N.  Y.  Sup.  Ct  7;  Dake  v.  Miller, 

Wilson,  6  Tex.  379;  Agee  v.  Dement,  15  Hun  (N.  Y.)  356;  McCormick  v. 

Humph.  (Tenn.)  332.  Pa.  Cen.  R.,  49  N".  Y.  303;  Ward  v. 

So  where,  on  appeal  from  a  court  Roy,  69  N.  Y.  96;  Wheelock  v.  Lee, 

which  had  no  jurisdiction  over  the  sub-  74  N.  Y.  495;  Campbell  v.  Wilson, 

iect  matter  is  taken  to  a  court  which  6  Tex.  379.    See  Raney  v  McRae,  14 

had  original  jurisdiction  of  such  matter,  Ga.  -589;  Barnes  v.  Harris,  4  N.  Y. 

consent  of  the  parties  will  give  jurisdic-  375. 

299 


Digitized  by 


Jurisdiction  Acquired  JURISDICTION. 


by  Consent. 


a  statutory  provision,1  nor  will  an  appearance  entered  by  mistake,* 
nor  when  entered  for  minors.8  An  acceptance  of  service  of  pro- 
cess out  of  the  territorial  jurisdiction  of  the  court  will  not  give 
jurisdiction  of  the  person.4  So  a  person  may  waive  conditions 
essential  to  the  exercise  of  jurisdiction.5 


When  a  court  has  jurisdiction  of  a 
cause  it  will  not  sanction  any  attempt 
by  fraud  or  misrepresentation  to  bring 
a  party  within  its  jurisdiction,  but  will 
set  aside  service  of  process.  Carpen- 
ter v.  Spooner,  2  Sandf.  (N.  Y.)  717. 

1.  But  an  appearance  for  the  special 
purpose  of  objecting  to  the  jurisdiction 
over  the  party  so  appearing  does  not 

r* ve  jurisdiction.  Gray  v.  Hawes  et  al., 
Cal.  562;  Adams  v.  Lamar,  8  Ga.  83; 
Brauner  v.  Chapman,  11  Kan.  118; 
Aultman  et  al.  v.  Steinan,  8  Neb.  109; 
Wright  v.  Boynton,  37  N.  H.  9;  Don- 
aldson v.  Hazen,  Hemp  (U.  S.)  423. 

And  an  appearance  for  the  special 
purpose  of  quashing  the  writ  and  the 
like  will  not  give  jurisdiction.  Fer- 

Eison  v .  Ross,  5  Ark.  517;  Larrabee  v. 
arrabee,  33  Me.  100;  Cunningham  v. 
Goelet,  4  Den.  (N.  Y.)  71.    But  see 


Rahn  v.  Greer,  37  Iowa  627. 

In  Iowa  the  code  provides  that  a 
special  appearance  shall  render  any 
further  notice  unnecessary,  and  there- 
fore after  a  special  appearance  to  object 
to  the  jurisdiction  of  the  court,  the 
party  appearing  may  not  object  to  the 
sufficiency  of  the  service  of  summons. 
Church  v.  Crossman,  49  Iowa  444. 

A  person  being  in  the  presenee  of  the 
court  does  not  authorize  a  judgment  to 
be  entered  against  him,  unless  he  be 
brought  into  court  by  legal  means. 
Jones  v.  Kenny,  Hard.  (Kv.)  103. 

3.  And  where  a  generaf  appearance 
was  entered  under  the  mistaken  im- 
pression that  the  court  had  jurisdiction 
of  the  defendant,  he  was  subsequently 
allowed  to  plead  to  the  jurisdiction  of 
his  person.  Charter  Oak  Bank  v. 
Reed,  45  Conn.  391. 

3.  jurisdiction  of  minors  can  only  be 
acquired  in  the  way  provided  by  law. 
An  appearance  for  them  will  not  give 
jurisdiction.  Bonnell  v.  Holt,  89  111. 
71;  Carver  v.  Carver,  64  Ind.  194;  Sul- 
livan v.  Blackwell,  28  Miss.  737;  Helms 
v.  Chad  bourne,  45  Wis.  60.  But  see 
Hopper  v.  Fisher,  2  Head  (Tenn.)  253. 

4.  "No  sovereignty  can  extend  its 
process  beyond  its  own  territorial 
limits  to  subject  either  persons  or 
property  to  its  judicial  decisions. 
Every  exertion  of  authority  of  this 


300 


sort  beyond  this  limit  is  a  mere  nullity, 
and  incapable  of  binding  such 
persons  or  property  in  any  other  tri- 
bunals." Story  on  Conflict  of  Laws 
(8th  ed.),  $539.  P-754- 

While,  therefore,  a  person  may 
waive  his  immunity  from  service  of 
process  by  voluntarily  appearing  and 
defending  in  a  court  which  has  no 
jurisdiction  over  him,  yet  his  accept- 
ance of  service  in  another  State,  when 
not  followed  by  an  appearance,  is  not 
sufficient  to  give  the  court  jurisdiction 
by  consent.  Scott  v.  Noble,  72  Pa.  St. 
"5- 

S.  Where  a  court  has  jurisdiction  of 
the  subject  matter,  and  certain  condi- 
tions are  made  essential  to  its  exercise, 
they  may  be  waived  by  consent,  and 
such  consent  may  be  inferred  from  a 
failure  to  object  Richardson  v.  White, 
19  Ark.  241 ;  Bostwick  v.  Perkins,  4  Ga. 
47;  Field  v.  Dortch,  34  Ga.  399;  Cleve- 
land v.  Welsh,  4  Mass.  591;  Butter - 
more's  Appeal,  23  Weekly  Notes  (Pa.) 
14;  Overstreet  v.  Prown,  4  McC.  (S. 
Car.)  79. 

Thus  recitals  in  pleadings  of  mere 
matters  of  form  may  be  dispensed  with. 
Clyde  etc.  Plank  Road  Co.  v.  Parker, 
22  Barb.  (N.  Y.)  323. 

In  like  manner  irregular  proof  of  a 
fact  showing  that  the  particular  case  is 
properly  before  the  court  may  be  re- 
ceived by  consent.  Hills  v.  Miles,  13 
Wis.  625.  Or  the  fact  itself  may  be 
admitted.  Railway  Co.  v.  Ramsey,  22 
Wall.(U.  S.)  322;  Bumstead  v.  Read,3i 
Barb.  (N.  Y.)  661. 

But  where  a  court  may  by  statute 
acquire  jurisdiction  over  nonresidents 
in  a  special  manner,  and  the  statute 
provides  that  if  the  defendant  be  pro- 
ceeded against  otherwise,  the  court 
shall  have  no  jurisdiction  of  the  cause. 
It  has  been  held  that  there  can  be  no 
waiver  of  the  express  statutory  re- 
quirements. Robinson  v.  West,  11 
Barb.  (N.  Y.)  309. 

Where  the  jurisdiction  of  a  court 
to  grant  incorporation  to  a  proposed 
borough  depends  on  the  fact  whether  a 
majority  of  the  freeholders  residing 
within  the  proposed  limits  of  the  bor- 
ough have  signed  a  petition  therefor. 
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(6)  Jurisdiction  Over  the  Subject  Matter} — Jurisdiction  over 
the  subject  matter  cannot  be  given  by  consent.*  Therefore, 
while  courts  will  take  jurisdiction  in  a  case  stated,  such  cases  must 
be  actual  and  the  controversy  real  to  give  jurisdiction.*    An  ap- 


if  that  fact  is  determined  in  the  nega- 
tive, the  court  cannot  give  itself  juris- 
diction by  reducing  the  limits  of  the 
borough  so  that  there  would  be  a  ma- 
jority of  the  freeholders  resident  within 
the  reduced  limits  who  had  signed  the 
petition.  Re  Incorporation  of  Taylor- 
port  (Pa.),  21  W.  N.  533. 

Where  applications  are  made  for  a 
change  of  venue,  the  jurisdiction  of  the 
court  to  which  the  change  is  made  must 
be  objected  to,  for  if  the  parties  proceed 
they  will  be  presumed  to  have  con- 
sented to  it.  Aurora  Fire  Ins.  Co.  v. 
Johnson,  46  Ind.  315;  Montgomery  v. 
Scott,  32  Wis.  249;  Carpenter  v.  Shep- 
ardson,  43  Wis.  406. 

1.  Jurisdiction  Over  the  Subject  Hat- 
ter.—Jurisdiction  of  the  subject  matter 
of  an  action  is  a  power  to  adjudge  con- 
cerning the  general  question  involved 
therein,  and  is  not  dependent  upon  the 
state  of  facts  which  may  appear  in  a 
particular  case,  or  the  ultimate  exist- 
ence of  a  good  cause  of  action  in  the 
plaintiff  therein.  Hunt  v.  Hunt.  72  N. 
Y.317. 

2.  When  for  any  cause  a  court  has  no 
jurisdiction  of  the  subject  matter  in  an 
action,  neither  an  appearance  and  con- 
sent by  the  parties,  nor  pleading  to  the 
merits  and  going  to  trial  will  give  to  the 
court  jurisdiction.  Lawrence  v.  Wil- 
cock,  it  Ad.  &  Ell.  941 ;  Re  Aylmer,  L. 
R.,  20  Q.  B.  Div.  262;  s.  c,  57  L.  J.  Qj. 
B.  168;  Keg  v.  Rogers,  L.  R.,  20  O^B. 
Div.  248;  s.  c,  57  L.  J.  Q.  B.  143;  Naz- 
ro  v.  Cragin,  3  Dill.  (U.  S.)  474;  Wyatt 
v.  Judge,  7  Port.  (Ala.)  37;  Taliferro  v. 
Bassett,  3  Ala.  670;  Winn  v.  Freele,  19 
Ala.  171;  Jeffries  v.  Harbin,  20  Ala. 
387;  Fields  v.  Walker,  23  Ala.  155; 
Jacks  et  at.  v.  Moore,  33  Ark.  31 ;  Feil- 
lettx).  Engler,  8  Cal.  77;  Leigh  v.  Mason, 
1  Scam.  (111.)  249;  Doctor  v.  Hart- 
man,  74  Ind.  221;  Smith  v.  Myers,  109 
Ind.  1;  Chapman  v.  Morgan,  2  Greene 
(Iowa)  374;  Lindsey  v.  M'Clelland,  1 
Bibb  (Ky.)  252;  Banks  v.  Fowler,  3 
Litt  (Ky.)  332;  Vose  v.  Morton,  4 
Cush.  (Mass.)  27;  Hurd  v.  Tombes,  7 
How.  (Miss.)  229,  233;  Dodson  v. 
Scroggs,  47  Mo.  285;  Fakenburgh  v. 
Cramer,  1  Coxe  (N.  J.)  31;  Dudley  v. 
Mayhew,  3  N.  Y.  9;  Wheelock  v.  Lee, 
74  N.  Y.  495;  Gilliland  v.  Sellers,  2 


Ohio  St.  223;  Taylor  v.  Knlpe,  2  Pears. 
(Pa.)  151;  Small's  Appeal  (Pa.)  23 
Weekly  Notes  20;  Agee  v.  Dement,  1 
Humph.  (Tenn.)  332;  Glidden  v.  El- 
klns,  2  Tyler  (Vt.)  218;  Randolph  v. 
Kinney,  3  Rand.  (Va.)  394. 

The  consent  of  parties  can  give  the 
court  no  authority  to  render  an  extra 
judicial  judgment  in  the  premises.  Cot- 
trell  v.  Thompson,  3  Green  (N.  J.) 

ne  State  has  no  jurisdiction  to  an- 
nul or  materially  impair  a  marriage  re- 
lation between  citizens  of  another 
State,  and  the  consent  of  such  parties 
cannot  give  the  jurisdiction.  Harrison 
v.  Harrison,  20  Ala.  629. 

In  Pennsylvania,  however,  a  justice 
of  the  peace  may  enter  a  judgment  by 
confession  for  a'  sum  in  excess  of  his 
jurisdictional  limit,  but  only  when  the 
parties  voluntarily  appear.  Camp  v. 
Wood,  10  Watts  (Pa.)  118;  Powell  v. 
Shank,  3  Watts  (Pa.)  235;  Borland  v. 
Ealy,  43  Pa.  St.  111.  Jurisdiction  of  in- 
dictments is  jurisdiction  of  the  subject 
matter  and  cannot  rest  on  consent. 
Foley  v.  People,  1  111.  (Breeae)  31; 
Wheeler  v.  State,  24  Wis.  52;  State  v. 
Rowan,  35  Wis.  303.  And  therefore 
a  court  cannot  acquire  jurisdiction  by 
the  voluntary  entry  by  the  prisoner  of 
a  waiver  of  all  objections  to  any  irregu- 
larity in  rinding  of  an  indictment  and  to 
jurisdiction.  State  v.  Bonney,  34  Me. 
223,  225. 

Some  State  courts  have  exercised 
jurisdiction  over  the  governor  of  a 
State  with  his  consent  when  the  sole 
question  at  issue  was  the  constitution- 
ality of  a  statute.  See  note  1,  Jurisdic- 
tion Over  State  Governor  by  Consent, 
ante,  p.  256. 

S.  Cases  Stated. — While  it  is  a  uni- 
versally recognized  principle  that  the 
parties  to  a  suit  may  agree  on  the  facts 
of  the  case,  and  suffer  the  court  to  de- 
clare the  law  arising  on  those  facts, 
they  will  not  be  allowed  to  agree  on 
facts  not  in  the  cause,  nor  make  up  ex- 
perimental cases  on  which  to  obtain  the 
opinion  of  the  court.  Georgia  L.  Asso. 
v.  McGowan,  59  Ga.  81 1;  Blair  v.  State 
Bank,  8  Mo.  313;  Anderson  v.  Cannon, 
Cooke  (Tenn.)  27. 

In  order  to  give  a  court  jurisdiction 
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pellate  court  without  jurisdiction  cannot  be  given  jurisdiction  by 
consent,1  but  the  right  to  waive  defects  in  taking  a  case  before  an 
appellate  tribunal  and  thus  give  jurisdiction  has  been  both  de- 
nied and  allowed.3  Neither  a  change  of  venue  nor  an  appeal  can 
be  made  to  a  court  that  has  not  jurisdiction  of  such  cases.8  The 


of  the  subject  matter  so  as  to  enable  it 
to  issue  orders  or  process,  there  must 
be  a  suit  instituted  in  the  court.  Ex 
parte  Cohen,  6  Cal.  318.  So  it  has 
been  held  in  England  that  the  court  will 
not  entertain  a  suit  merely  for  the  pur- 
pose of  declaring  that  a  person  who 
claims  to  have  a  right  which  mav  arise 
hereafter  has  no  such  right.  Jackson  v. 
Turnley,  21  Eng.  L.  &  Eq.  Rep.  13. 

In  some  States  an  affidavit  that  the 
controversy  is  real  is  necessary  to  give 
the  court  jurisdiction  of  a  case  stated. 
Jones  v.  Hoffman,  18  B.  Mon.  (Ky.) 
656;  Sharpe  v.  Sharpe's  Admr.,  27  Ind. 
507;  People  v.  Leland,  40  111.  118. 

1.  Jurisdiction  of  Appellate  Court  by 
Consent. — When  an  appellate  court  has 
no  jurisdiction  to  review  by  appeal  or 
otherwise  the  action  of  the  court  below, 
it  will  not  take  jurisdiction  by  consent 
of  the  parties.  Kelsey  x<.  Forsvth,  21 
How.  (U.  S.)  85;  Merrill  v.  Pettv,  16 
Wall.  (U.  S.)  338;  Benford  v.  Daniels. 
30  Ala.  445;  Maby  v.  Dickens,  31  Ala. 
243;  Little  v.  Fitts,  33  Ala.  343;  Ham- 
ilton v.  Buxton,  5  Ark.  400;  People  v. 
Royal,  1  Scam.  (111.)  557;  Peak  v.  Peo- 
ple^  71  111.  278;  Fleischman  v.  Walker, 
91  III.  318;  Smith  v.  Brown,  136  Mass. 
41b;  Tippack  v.  B  riant,  63  Mo.  580; 
Phillips  v.  Welch,  11  Nev.  187;  McFee 
v.  Harris,  2%  Pa.  St.  102;  McCall  v. 
Peachy,  1  Call  ( Va.)  55;  Mathie  v.  Mc- 
intosh, 40  Wis.  120. 

In  like  manner,  when  a  court  has 
only  appellate  jurisdiction,  there  must 
be  some  decision,  judgment,  decree  or 
order  entered  in  the  court  below  before 
such  appellate  court  can  acquire  juris- 
diction of  the  cause,  and  therefore  it 
has  been  held  that  where  parties 
agreed  that  the  jury  in  the  lower  court 
should  render  a  verdict  for  plaintiff,  but 
that  judgment  should  be  entered  only 
in  favor  of  him  whom  the  appellate 
court  should  decide  to  be  entitled  to  it, 
the  appellate  court  had  not  jurisdiction 
to  give  judgment  in  such  a  case,  and 
consent  would  not  give  them  jurisdic- 
tion. Ames  v.  Boland,  1  Minn.  365. 
To  same  effect  are  Ginn  el  al.  v.  Rogers. 
4  Gill  (111.)  131;  Dicks  v.  Hatch,  10 
Iowa  3S0.  But  the  contrary  was  held 
in  a  case  where  the  appellate  court  had 


original  jurisdiction  over  the  subject 
matter  of  the  action.  Danforth  et  al. 
v.  Thompson  34  Iowa  243.  And  in 
another  case  it  was  decided  that  al- 
though the  judgment  of  a  court  not 
having  jurisdiction  of  the  subject  mat- 
ter is  void,  yet.  if  on  appeal  from  such 
court  to  a  court  having  original  juris- 
diction of  the  subject  matter,  the  par- 
ties voluntarily  appear  and  consent  to 
a  trial,  the  judgment  in  the  latter  court 
will  be  binding.  Randolph  -  Co.  v. 
Ralls,  18  111.  29.  Compare  Osgood  v. 
Thurston,  23  Pick.  (Mass.)  110. 

3.  Where  there  is  no  appeal,  but  a 
mere  agreement  of  the  parties  to  refer 
the  matters  in  dispute  to  the  judgment 
of  the  superior  court,  this  does  not  give 
the  superior  court  jurisdiction.  Knox 
et  al.  v.  Beirne,  4  Ark.  460. 

If  an  appellant  does  not  file  an  ap- 
peal bond  with  surety,  as  required  by 
statute,  the  superior  courts  have  no  ju- 
risdiction of  the  action,  and  it  may  be 
dismissed  at  any  time  before  judgment, 
although  the  appellee  has  entered  a 
general  appearance.  Santom  v.  Bal- 
lard, 133  Mass.  464.  So  in  a  similar 
case  where  a  bond  was  filed,  but  not  in 
the  required  amount,  the  court  was 
held  to  have  acquired  no  jurisdiction, 
and  a  judgment  entered  on  the  appeal 
was  held  to  be  void.  Latham  v.  Edger- 
ton,  9  Cow.(N.  Y.)  227;  and  see  Clarke 
v.  Conn,  1  Munf.  (Va.)  160.  Compare 
Trobock  v.  Caro,  60  Cal.  301. 

But  in  Alabama  it  has  been  held  by 
a  divided  court  that  the  appeal  bonds, 
security  for  costs,  required  by  their  code 
in  taking  an  appeal,  are  not  jurisdiction- 
al facts  to  be  found  by  the  court  to  give 
them  jurisdiction,  but  are  merely  the 
prescribed  means  of  bringing  the  case 
within  the  court's  pre-existing  jurisdic- 
tion, and,  therefore,  a  joinder  in  error 
waives  all  defects  therein,  and  a  motion 
to  dismiss  the  appeal  afterwards  comes 
too  late.  Thompson  v.  Lea,  28  Ala. 
454- 

S.  Change  of  Venue  by  Consent. — A 

change  of  venue  or  appeal  from  a  jus- 
tice of  the  peace  cannot  be  made  by 
consent  to  a  court  not  having  jurisdic- 
tion of  such  cases  or  appeals.  Ex 
parte  Williams,  4  Yerg.  (Tenn.)  579; 
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lack  of  jurisdiction  over  the  subject  matter  accordingly  cannot 
be  waived.1 

(c)  Jurisdiction  Only  Given  to  Judicial  Tribunals. — Parties  can- 
not consent  to  try  a  case  before  other  than  judges,*  nor  at  any 
other  than  a  lawful  term  of  the  court.* 

11.  Jurisdiction  Taken  Away — (a)  Generally. — Jurisdiction  when 
once  acquired  is  taken  away  by  a  discontinuance,  appeal,  writ  of 
error,  nonsuit,4  change  of  venue,*  of  removal  of  the  cause.6 

(p)  Jurisdiction  Taken  Away  by  Statute. — The  jurisdiction  of  a 
court  cannot  be  taken  away  by  statute  except  by  express  words 
or  necessary  implication.*    When,  however,  the  jurisdiction  of  a 


Djkeman  v.  Budd,  3  Wis.  640.  Contra, 
Salter  v.  Salter,  6  Bush.  (Ky.)  624.  A 
change  of  venue  ordinarily  puts  an  end 
to  the  jurisdiction  of  the  first  court, 
if  so  facto,bxA  its  jurisdiction  may  be  re- 
stored by  consent.  Taylor  v.  Atlantic 
&  Pacific  R„  68  Mo.  397. 

1.  Waiver  of  Lack  of  Jurisdiction. — 
The  failure  to  appear  and  object  to  a 
court's  want  of  jurisdiction  of  the  sub- 
ject matter  in  a  suit  is  not  a  waiver  of 
the  objection.  Commissioner's  Court 
of  Talladega  v.  Thompson,  18  Ala. 
694. 

In  Pennsylvania,  however,  it  has 
been  held  by  a  divided  court  that  if  a  jus- 
tice of  the  peace  has  no  jurisdiction  of 
the  subject  matter,  but  no  objection  is 
taken  by  the  defendant,  who  appeals 
from  the  judgment  entered  to  a  court 
that  would  have  had  jurisdiction  of  the 
matter,  he  cannot,  after  judgment  in 
such  appellate  court,  object  to  the  juris- 
diction of  the  justice.  Montgomery  v. 
Heilman,  96  Pa.  St.  44. 

8.  Jurisdiction  Only  Given  to  a  Judi- 
cial Tribunal. — Jurisdiction  cannot  be 
given  by  consent  to  an  individual  who 
■  not  a  judge.  Andrews  v.  Wheaton, 
23  Conn.  112;  Hoagland  v.  Creed,  81 
III.  506;  Bishop  v.  Nelson,  83  III.  601 ; 
Cobb  v.  People,  84  111.  511. 

3.  Parties  cannot  consent  to  try  a 
case  at  a  term  of  a  court  when  the 
court  has  not  jurisdiction  to  try  such 
case,  or  which  is  not  being  lawfully 
held.  Wicks  v.  Ludwig,  9  Cal.  173; 
Norwood  v.  Kenfield,  34  Cal.  329;  Bates 
v.  Gage,  40  Cal.  183;  Parker  v.  Mun- 
day,  Coxe  (N.  J.)  70;  Germond  v.  Peo- 
ple, 1  Hill  (N.  V.)  343;  Mills  v.  Com- 
monwealth, 13  Pa.  St.  627.  But  see  Ex 
parte  Bennett,  44  Cal.  84;  People  v. 
Jones,  20  Cal.  51. 

4.  See  the  articles  on  those  subjects, 
as  follows:  Appeal.  Effect  of.  Eng. 
&  Am.  Encyc.  of  Law,  vol.  1,  p.  623; 


Discontinuance,  Effect  of,  vof.  5, 
p.  677;  Error,  Writ  of,  $  4,  Super- 
sedeas, vol.  6,  p.  819. 
•  5.  Change  of  Venue. — Upon  the  mak- 
ing an  order  changing  the  venue  of  a 
criminal  case,  the  jurisdiction  of  the 
court  wherein  such  order  is  made 
ceases,  and  that  of  the  court  to  which 
the  cause  is  sent  attaches,  and  this  lat- 
ter court  may  compel  the  clerk  of  the 
former  court  to  transmit  the  papers  in 
the  case.  Goodhue  v.  People,  94  111. 
37.  But  see  McHenry's  Lessee  v. 
Wallen,  2  Yerg.  (Tenn.)  441. 

A  court  can,  however,  after  making 
an  order  granting  a  change  of  venue, 
set  aside  the  order  as  inadvertently 
made  and  retain  jurisdiction.  Baker  et 
al.  v.  Fireman's  Fund  Ins.  Co.,  73  Cal. 
182/ 

And  the  jurisdiction  of  the  first  court 
may  be  restored  by  consent.  Taylor  v. 
At.  &  Pac.  R.,  68  Mo.  397. 

See  the  article  on  Change  of 
Venue,  §  7;  Effect  of  Change,  Am. 
&  Eng.  Encyc.  of  Law,  vol.  3,  p.  105. 

6.  Removal  of  Cause. — The  filing  of 
an  application  to  remove  a  cause  from 
a  State  to  a  United  States  Court  by 
one  authorized  to  make  the  application 
and  the  filing  of  the  required  bond,  has 
the  effect  to  suspend  instantly  the  juris- 
diction of  the  State  court.  Durham  v. 
Southern  L.  Ins.  Co.,  46  Tex.  182. 

See  the  article  on  Removal  of 
Causes. 

7.  Jurisdiction  Taken  Away  by  Stat- 
ute.— "The  rule  of  law  is  that  the 
jurisdiction  of  the  superior  courts  can- 
not be  taken  away  [by  statute]  except 
by  express  words  or  necessary  implica- 
tion." King  v.  Rochdale  Land  Co.,  6 
Eng.  L.  &Eq.  241,  246;  Gould  v.  Hayes, 
19  Ala.  438;  State  v.  Moore,  19  Ala. 
514;  State  v.  Bell.  5  Port.  (Ala.)  365; 
Commonwealth  r.  McCIoskey,  2  Rawle 
(Pa.)  369,  3S0;  Murfree  v.  Leeper,  1 
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court  is  taken  away  by  a  statute,  the  jurisdiction  ceases  at  once 
and  suits  pending  cannot  be  concluded  unless  there  be  a  saving 
clause.1 


Overton  (Tenn  )  i ;  Potter's  Dwarris  on 
Statutes  229. 

The  jurisdiction  of  a  State  court  is 
not  taken  away  by  implication  by  an 
act  of  congress.  Claflin  v.  Houseman, 
93  U.  S.  130;  James  et  al.  v.  Belding 
et  al.,  33  Ark.  536;  Wente  v.  Young,  12 
Hun  (N.  Y.)  220;  Thompson  v.  Mor- 
ton, 2  Ohio  St.  26. 

The  last  bankrupt  act,  provided  that 
an  assignment  in  bankruptcy  shall  dis- 
solve any  "attachment  made  within 
four  months  next  preceding  the  com- 
mencement of  the  proceedings."  The 
discharge  in  bankruptcy  has  therefore 
been  held  not  to  release  a  lien  acquired 
by  attachment  more  than  four  months 
prior  to  the  bankruptcy  proceeding,  and 
that  the  State  courts  still  have  jurisdic- 
tion to  enforce  that  lien.  Doe  v. 
Childress,  21  Wall.  (U.  S.)  642;  Elliott 
v .  Booth,  44  Tex.  180;  Hancock  v.  Hen- 
derson, 45  Tex.  479. 

So  State  courts  have  jurisdiction  to 
aid  in  the  enforcement  of  the  bankrupt 
law,  and  may  set  aside  a  conveyance  or 
mortgage  made  fraudulent  by  such  laws. 
Isett  v.  Stuart,  80  111.  404;  or  entertain 
suite  by  assignees  to  collect  the  assets  of 
the  bankrupt.  Claflin  v.  Houseman,  93 
U.  S.  130;  Wente  v.  Young,  12  Hun 
(N.  Y.)  220;  Burlingame  v.  Parce,  12 
Hun  (N.  Y.)  144;  or  enjoin  a  suit  to 
obtain  an  unlawful  lien  on  the  bank- 
rupt's property.  Bratton  v.  Anderson, 
5  S.  Car.  504. 

On  the  division  of  a  county  the  juris- 
diction of  the  courts  of  the  new  county 
extends  over  offences  on  which  no  pro- 
ceedings are  pending  committed  within 
the  territorial  limits  of  the  county, 
whether  before  or  after  its  incorpora- 
tion. State  v.Jackson,  39  Me.  291.  So 
the  new  county  courts  may  enforce  a 
judgment  in  an  action  of  ejectment  for 
purchase  money  for  land  lying  within 
the  territorial  limits  of  the  new  county, 
when  the  judgment  was  recovered  in 
the  courts  of  the  old  county.  Heath 
et  al.  v.  Gardner,  10  Weekly  Notes 
(Pa.)  495. 

Judicial  power  and  jurisdiction  is  not 
in  its  nature  exclusive.  The  general 
rule  is  that  like  judicial  authority  is 
possessed  by  different  courts,  and  a 
grant  of  jurisdiction  to  one  court,  even 
if  it  be  of  the  same  character  as  that 
possessed  by  another,  does  not  repeal 


the  first  grant,  but  renders  the  tribunals 
in  which  it  is  vested  courts  of  concur- 
rent, not  of  exclusive  jurisdiction. 
Hay's  Admx.  v.  McNealy,  16  Fla.  409; 
Bedwell  v.  Jones,  9  Lea  (Tenn  )  168. 
See  cases  cited  in  §  7,  Exclusive  Juris- 
diction, p.  290;  note  2,  Constitutional 
Jurisdiction,  ante,  p.  291,  and  note  2, 
Power  of  State  Legislature  Over  State 
Courts,  ante,  note  2,  p.  264. 

1.  Whenever  a  statute  giving  juris- 
diction to  a  court  in  particular  cases  is 
repealed,  the  jurisdiction  of  the  court, 
in  suits  pending  at  the  time  of  the  re- 
peal is  taken  away  unless  there  be  a 
saving  clause.  5  Blackf.  (Ind.)  195; 
Kruse  v.  Wilson,  79  111.  233;  Carson  v. 
Commissioners,  64  N.  Car.  c66. 

Such  suits  have  been  held  not  to  be 
affected  where  the  repealing  act  con- 
tains a  substantial  re-enactment  of  the 
provisions  under  which  the  suits  were 
brought.  McMullen  v.  Guest,  6  Tex. 
275- 

So  where  exclusive  jurisdiction  in 
such  cases  is  given  to  another  court. 
Sprigs  v.  State,  2  Ind.  75;  State  v. 
Judge,  22  La.  An.  565;  Knox  v.  Gur- 
nett,  28  La.  An.  601. 

It  has,  however,  been  held  that  if  a 
court  has  lawfully  exercised  jurisdic- 
tion in  a  proceeding,  and  subsequently 
such  jurisdiction  is  given  exclusively  to 
another  tribunal,  the  first  court  may 
continue  to  act  in  the  proceeding  pend- 
ing before  it.  Anderson  v.  Henzey,  7 
Weekly  Notes  (Pa.)  39.  Compare 
Gould  v.  Hayes,  10  Ala.  438. 

Where  a  special  tribunal  is  created 
by  statute  on  the  repeal  of  the  act  with- 
out any  saving  clause,  the  court's  power 
and  authority  ceases,  and  it  cannot  pro- 
ceed to  finish  the  cases  already  begun. 
Commonwealth  v.  Commissioners,  6 
Pick.  (Mass.)  501. 

If  there  be  a  saving  clause,  an  action 
begun  on  the  day  the  act  was  approved 
will  be  discontinued  only  on  proof  that 
it  was  begun  at  a  later  hour  than  that 
at  which  the  act  was  approved. 
Kennedy  v.  Palmer,  6  Gray  (Mass.) 
316. 

A  person  indicted  for  an  offence 
created  by  statute  cannot  be  convicted 
after  a  repeal  of  the  statute,  unless  the 
repealing  statute  contain  a  saving 
clause.  Taylor  v.  State,  7  Blackf.  (Ind.) 
93- 
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(c)  Jurisdiction  Not  Taken  Away  by  Consent. — The  consent  of 
parties  cannot  oust  a  court  of  its  jurisdiction,  and,  therefore,  a 
contract  not  to  resort  to  a  judicial  forum  in  the  settlement  of  dis- 
putes is  not  binding  at  law.1 

(d)  Jurisdiction  Not  Ousted  by  Subsequent  Events. — When  juris- 
diction has  once  attached,  it  will  not  be  ousted  by  subsequent 
events,  as  change  of  residence  or  condition  of  the  parties,*  the 
amount  finally  recovered  not  being  within  the  jurisdictional  sum.3 
So  where  the  right  to  sue  in  a  certain  court  depends  upon  the 
residence  of  some  of  the  defendants,  or  location  of  part  of  the 
land  in  suit,  and  recovery  is  not  bad  as  to  such  defendants  or  such 


1.  Jurisdiction  Hot  Taken  Away  by 
Consent.— An  agreement  in  articles  of 
copartnership  and  in  contracts  for 
work,  etc.,  to  refer  all  matters  in  dis- 
pute to  arbitrators,  cannot  oust  the 
courts  of  their  jurisdiction.  Pearl  v. 
Harris,  121  Mass.  390;  Gray  v.  Wilson, 
4  Watts  (Pa.)  39;  Hart  v.  Lanman,  29 
Barb.  (N.  Y.)  410;  Haggart  v.  Morgan, 
jN.  Y.422. 

Agreements  not  to  appeal  cannot 
divest  the  appellate  court  of  jurisdic- 
tion. Muldrow  v.  Norris,  2  Cal.  74; 
Fans  v.  Darling.  82  111.  142.  Contra 
Townsend  v.  Masterson  etc.  Stone 
Dressing  Co.,  15  N  Y.  587;  Bingham's 
Trustees  v.  Guthrie.  19  Pa.  St.  418; 
Watson  v.  Wetter,  91  Pa.  St.  385; 
Hostetter's  Appeal,  92  Pa.  St.  132. 

But  an  agreement  not  to  appeal  to  be 
enforced  must  be  indubitable.  Stedeker 
v.  Bernard,  93  N.  Y.589. 

An  agreement  not  to  appeal  does  not 
preclude  a  writ  of  error.  Putnam  v. 
Churchill,  4  Mass.  516. 

When  a  by-law  of  a  beneficial  asso- 
ciation provides  that  members  must 
arbitrate  their  claims  against  the  asso- 
ciation, a  member's  refusing  to  arbitrate, 
and  bringing  an  action  against  the  as- 
sociation, is  no  cause  for  expulsion. 
Sweeney  v.  Hugh  McLaughlin  Ben. 
Soc.  14  Weekly  Notes  of  Cases  (Pa.) 
466. 

2.  Jurisdiction  Not  Taken  Away  by 
Subsequent  Events. — The  jurisdiction 
of  a  court  depends  upon  the  state 
of  things  at  the  time  the  action 
is  brought.  Once  vested,  it  is  not 
ousted  by  subsequent  events.  Thus  no 
change  in  the  residence  of  parties  can 
take  away  a  jurisdiction  that  has  once 
attached.  Morgan's  Heirs  v.  Morgan, 
2  Wheat  (U.  S.)  290;  Mollan  v.  Tor- 
rance. 9  Wheat  (U.  S.)  537;  Dunn  v. 
Clarke,  8  Pet.  (U.  S.)  1;  Connolly  v. 
Taylor,  2  Pet.  (U.  S.)  556;  United 


States  v.  Dawson,  15  How.  (U.  S.)  467; 
Culvert*.  Woodruff  Co.,  5 Dill.  (U  S.) 
392;  Gilmer  v.  Grand  Rapids,  16  Fed. 
Rep.  708;  Raymond  v.  Butterworth, 
139  Mass.  471;  Tapley  v.  Martin,  116 
Mass.  275. 

When,  therefore,  jurisdiction  has 
been  acquired,  and  one  party  thereto 
dies,  his  representative  may  be  substi- 
tuted, and  the  jurisdiction  is  not  af- 
fected by  the  citizenship  of  such  repre- 
sentative. Clarke  v.  Matthewson,  12 
Pet.  (U.  S.)  164,  reversing  Clarke  v. 
Matthewson,  2  Sumn  (U.  S.)  262; 
Trigg  v.  Conway,  Hemp.  (U.  S.)  711; 
Upton  v.  New  Jersey  S.  R.  Co.,  25  N. 
J.  Eq.  372. 

Nor  does  the  death  of  the  defendant 
transfer  the  case  to  the  probate  court. 
Bussy  &  Co.  v.  Nelson,  30  La.  An.  25. 

But  this  rule  applies  only  when  juris- 
diction has  actually  vested  by  a  suit. 
Thaxter  v.  Hatch,  6  McLean  (U.  S.)  68. 

The  appointment  of  a  person  as  con- 
sul of  a  foreign  power  does  not  work  an 
abatement  of  a  suit  previously  com- 
menced against  him  in  a  State  court. 
Koppel  v.  Heinrichs,  1  Barb.  (N.  Y.) 
449- 

8.  The  presumptions  are  always  in 
favor  of  a  court's  jurisdiction,  there- 
fore when  such  jurisdiction  is  limited 
as  to  amount,  and  it  appears  that  plain- 
tiff had  invoked  its  jurisdiction  in  good 
faith,  fairly  believing  in  its  validity,  the 
jurisdiction  will  be  sustained,  though 
the  amount  recovered  be  less  than  the 
jurisdictional  sum.  Stanley  v.  Barker, 
25,  Vt.  510;  SpafTord  ».  Richardson,  13 
Vt.  224;  Waters  v.  Langdon,  16  Vt.  570. 

Interest  accruing  subsequently  to  the 
beginning  of  the  suit  will  not  defeat  the 
jurisdiction  of  the  court,  if  limited  in 
amount.  Tindall  v.  Meeker,  1  Scam. 
(111.)  137;  Mitcheltree  v.  Sparks,  1 
Scam.  (111.)  19S;  Trego  v.  Lewis,  58 
Pa.  St:  463. 
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land,1  and  the  like.*  A  failure  to  comply  with  a  jurisdictional 
requirement  of  a  statute  will  oust  the  jurisdiction,  but  it  may  not 
do  so  for  all  purposes.8  And  one  convicted  of  a  criminal  offence 
may  lose  his  right  to  appeal  by  an  escape.4 

12.  Jurisdiction  Inquired  Into— (a)  When. — Want  of  jurisdiction 
may  be  taken  advantage  of  at  any  time  6  in  the  trial  court,  even 


1.  In  Mississippi,  the  joint  makers  of 
a  note  may  be  sued  in  the  county  where 
any  one  of  them  resides.  When  such 
an  action  had  been  brought  it  was  held 
that  the  plaintiff  could  discontinue  as  to 
the  maker  residing  in  that  county,  and 
take  judgment  by  default  against  the 
others.  Read  v.  Renaud,  6  Sm.  &  M. 
79.  A  contrary  doctrine  is  held  in  Ken- 
tucky where  there  is  a  similar  statute, 
which,  however,  expressly  provides  that 
"should  a  verdict  not  be  found  against 
the  defendant  or  defendants  resident  in 
the  county  where  the  action  is  com- 
menced, judgment  shall  not  be  rendered 
in  such  action."  Brown  v.  McKee,  1 
T.  J.  Marsh.  (Ky.)  471;  Parish  v.  Old- 
ham, 3  J.  J.  Marsh.  (Ky.)  541;  Rogers 
v.  Hagan,  6  J.  J.  Marsh.  (Ky.)  578; 
Cowan  v.  Montgomery,  7  J.  J.  Marsh. 
(Ky.)  399. 

When  land  lie6  in  different  counties 
in  a  State,  State  statutes  frequently  pro- 
vide for  the  bringing  of  the  suit  in 
either  county.  It  has  heen  held  under 
the  Arkansas  statutes  that  when  some 
of  the  defendants  also  resided  in  the 
county  where  the  suit  was  brought,  the 
jurisdiction  of  the  court  was  not  ousted 
by  a  decree  dismissing  the  suit  as  to  the 
land  lying  in  the  county  of  the  former. 
Estes  v.  Martin,  34  Ark.  410. 

2.  In  a  case  where  the  United  States 
had  brought  suit  against  a  defendant 
and  trustee,  seeking  payment  out  of  the 
trust  fund,  the  court  refused  to  hold 
that  its  jurisdiction  had  been  ousted  by 
the  fact  that  a  sum  of  money  belonging 
to  the  defendant  had  come  into  the 
hands  of  the  United  States,  sufficient 
to  satisfy  its  claim.  United  States  v. 
MverB,  2"  Brock.  (U.  S.)  516. 

The  accidental  destruction  of  a  bond 
or  note  after  an  action  has  been  com- 
menced upon  it  will  not  oust  the  court 
of  its  jurisdiction.  Bliss  v.  Covington 
etc.  Turnpike  Co..  9  Dana  (Ky.)  265. 

So  it  has  been  held  that  if  a  suit  is 
brought  on  a  promissory  note  in  a  court 
which  has  no  authority  to  try  titles  to 
real  estate,  the  jurisdiction  of  the  court 
is  not  ousted  by  the  fact  that  the  note 
was  given  in  consideration  of  a  convey- 
ance of  certain  land  which  plaintiff 
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fraudulently  represented  he  owned,  but 
to  which  he  had  no  title.  Rogers  r. 
Perdue,  7  Black.  (Ind.)  302;  Harvey  v. 
Dakin,  12  Ind.  481.  See,  however, 
Ohse  v.  Bruss,  45  Wis.  442;  and  the 
article  on  Justices  of  the  Peace. 

A  court  "having  obtained  jurisdiction 
in  a  criminal  case  does  not  lose  juris- 
diction because  one  of  its  members,  and 
one  necessary  to  make  a  duly  organized 
court,  is  called  from  the  bench  as  a  wit- 
ness in  the  action  and  testifies  as  such. 
People  v .  Dohring,  59  N.  Y.  374;  Tuttle 
v.  People,  36  N.  Y.431. 

3.  When  an  attachment  proceeding 
has  been  begun  without  personal  service 
on  the  defendant,  the  court  will  lose 
jurisdiction  by  failure  to  serve  the  de- 
fendant by  publication  as  required  by 
the  statute,  and  may  not  proceed  further 
in  the  case.  Millar  v.  Babcock,  29 
Mich.  «6. 

But  jurisdiction  may  be  lost  for  one 
purpose  but  retained  for  other  purposes, 
as  on  failure  to  perfect  a  mechanic's- 
lien,  a  personal  judgment  may  be  se- 
cured in  the  same  proceeding.  Darrow 
v .  'Morgan,  65  N.  Y.  333. 

4.  When  one  convicted  of  a  criminal 
offence,  appeals,  and  then  escapes,  and 
the  appeal  is  dismissed  therefor,  the 
jurisdiction  of  the  appellate  court  is 
ousted  by  the  escape,  and  if  he  be  sub- 
sequently apprehended  and  sentenced, 
he  cannot  apppeal  again.  Brown  v. 
State,  5  Tex.  App.  126. 

6.  Jurisdiction  When  inquired  Into. — 
It  is  a  settled  rule  that  want  of  jurisdic- 
tion may  be  taken  advantage  of  at  any 
time.  Wildman  v.  Rider,  23  Conn.  172; 
Brownfield  v.  Weicht,9  Ind.  394;  Wick- 
liffe  v.  Bailey,  5  B.  Mon.  (Ky.)  253, 
260;  Riley  v.  Lowell,  117  Mass.  76; 
Delafield  v.  Illinois,  2  Hill  (N.  Y.) 
159;  Stearly's  Appeal,  3  Grant  (Pa.) 
270;  Borough  of  Little  Medows,  28  Pa. 
St.  256;  Small's  Appeal,  23  Weekly 
Notes  20. 

A  party  cannot  be  estopped  or  pre- 
cluded from  making  the  objection  at 
any  time  and  in  any  court,  for  it  is  an 
objection  which  lies  at  the  foundation 
of  the  whole  case.  Coleman's  Appeal, 
75  Pa.  St.  441,  460;  Doctor  v.  Hart- 
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after  judgment  has  been  entered.1  The  want  of  jurisdiction  in 
the  trial  court  may  be  inquired  into  in  the  appellate  court.* 

(b)  By  Wliat  Court. — Prima  facie  every  court  has  the  right  in 
the  first  instance  to  determine  its  own  jurisdiction.8  But  an  ap- 
pellate court  is  empowered  and  is  bound  to  inquire  into  the  juris- 
diction of  the  lower  court,4  and  also  into  its  own  jurisdiction.* 


man,  74  Ind.  22  1;  Mathive  v.  Mcin- 
tosh, 40  Wis.  120;  Thompson  v.  Steam- 
boat, 2  Ohio  St.  26. 

Where  the  facts  necessary  to  give  a 
court  jurisdiction  are  stated  in  a  bill  for 
divorce,  but  they  are  denied  by  the 
answer,  the  question  of  jurisdiction  be- 
comes one  of  fact  to  be  determined  on  the 
hearing,  and  is  not  waived;  and  when 
during  the  progress  of  the  trial,  want 
of  jurisdiction  clearly  appears  it  is  the 
duty  of  the  court  to  dismiss  the  bill. 
Way  v.  Way,  64  111.  406. 

1  Jurisdiction  Inquired  Into  After 
Judgment. — In  all  cases,  even  though 
judgment  has  been  entered  in  the 
cause,  the  court  should  and  will  at  any 
time  vacate  the  judgment,  and  declare 
the  same  null  and  void,  on  motion,  if  it 
appear  that  it  had  not  jurisdiction.  Ex 
parte  Crenshaw,  15  Pet.  (U.  S.)  119; 
Harris  v.  Hardeman,  14  How.  (U.  S.) 
134;  Shuford  v.  Cain,  1  Abbott  (U.S.) 
302;  Crane  Admr.  v.  Barry,  47  Ga.  476; 
Forman  v.  Carter,  9  Kan.  674;  Graham 


;  Hallett 


v.  Ringo,  67  Mo.  324;    Holmes  v. 
Davison,  37   Barb.   (N.  Y.)  97; 


Home,  3  How.  Pr.  (N.  Y.)  383;  Hal 
v.  Righters,  13  How.  Pr.  (N.  Y)  43;  Pitt 


Keaton  v.  Banks  et  al.,  10  Ired.  (N. 
Car.)  L.  381 ;  Hervey  &  Co.  v.  Edmunds, 
68  N.  Car.  243;  In  re  College  street,  1 1 
R.  I.  472 ;  Franks  v.  Lockey,  45  Vt.  395; 
Hooe  v.  Barber,  4  Hen.  &  M.  (Va.) 
439;  Mathie  v.  Mcintosh,  40  Wis.  120. 
See  Cannon  v.  Reynolds,  5  Ell.  &  B. 
ZOi. 

i.  See  infra,  note    4,  Jurisdiction 
Enquired  Into  in  Appellate  Court. 
8.  Jurisdiction  Inquired  into  by  What 

Court. — Prima  facie  every  court  pos- 
sesses the  power  of  judging  of  its  own 
jurisdiction,  and  where  a  party  pleads 
to  the  jurisdiction,  the  decision  of  even 
an  inferior  court,  in  favor  of  its  juris- 
diction, is  ordinarily  as  conclusive 
upon  the  parties  as  its  judgment  upon  a 
matter  confessedly  within  its  jurisdic- 
tion; the  only  exception  is  where  the 
want  of  jurisdiction  appears  on  the  face 
of  the  proceedings.  A  party,  however, 
is  not  compelled  to  submit  the  question 
of  jurisdiction  to  the  decision  of  the  in- 
ferior court,  but  may  remove  it  to  the 


superior  court  by  applying  for  a  pro- 
hibition. State  v .  Scott,  1  Bailey  (S. 
Car.)  L.  294. 

A  court  possesses  power  and  jurisdic- 
tion to  determine  whetherit  has  author- 
ity to  entertain  a  particular  contro- 
versy, although  its  decision  and  the 
law  be  that  it  has  no  such  authority, 
and  it  therefore  dismisses  the  suit. 
King  v.  Poole,  36  Barb.  (N.  Y.)  242. 

The  first  point  decided  by  any  court, 
although  it  may  not  be  in  terms,  is  that 
the  court  has  jurisdiction,  otherwise  it 
would  not  proceed  to  determine  the 
rights  of  the  parties.  Clary  v.  Hoag- 
land,  6  Cal.  685. 

See  the  article  on  Prohibition, 
Writ  of. 

4.  Jurisdiction  Inquired  Into  in  Ap- 
pellate Court. — An  appellate  court  is 
bound  to  inquire  in  every  case,  whether 
the  facts  presented  by  the  record  give 
jurisdiction.  Stamps  v.  Newton,  3 
How.  (Miss.)  34;  Borough  of  Little 
Meadows,  28  Pa.  St.  256.  See  the  act 
of  congress  of  February  25, 1889,  c.  236, 
v  1,  providing  that  the  Supreme  Court  of 
the  United  States  may  review  all  ques- 
tions of  jurisdiction  of  court  below, 
without  reference  to  the  amount  in 
controversy. 

5.  In  a  singular  case  a  defendant  had 
appealed  to  the  court  of  errors  in  New 
York  on  the  ground  that  he  was  a 
consul  general  of  a  foreign  govern- 
ment, and  exempt  from  suit  in  a  State 
court,  and  that  court  decided  that  the 
consuls  of  foreign  countries  are  not  so 
exempt,  and  affirmed  the  judgment  of 
the  court  below.  The  defendant  then 
appealed  to  the  Supreme  Court  of  the 
United  States, which  latter  court  decided 
that  the  defendant  was  exempt,  and  re- 
manded the  case  with  directions  to  the 
court  of  errors  in  New  York  to  conform 
its  judgment  to  such  decision.  The 
court  of  errors  thereupon  again  affirmed 
the  judgment  of  the  lower  court,  on  the 
ground  that  the  fact  that  the  defendant 
was  such  consul  general  did  not  appear 
in  the  record  of  the  case,  and  on  motion 
dismissed  its  writ  of  error  to  the  lower 
court  On  a  second  appeal  to  the  su- 
preme court  this  action  was  affirmed, 
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And  since  want  of  jurisdiction  renders  all  proceedings  void,  the 
jurisdiction  of  a  court  may  be  inquired  into  collaterally.1 


Mr.  Chief  Justice  Marshall  say- 
ing: "  The  court  has  felt  great  difficulty 
on  this  question.  The  importance  of 
preserving  uniformity  iii  the  construc- 
tion of  the  constitution,  laws  and 
treaties  of  the  United  States  must  be 
felt  by  all;  and  the  impracticability  of 
maintaining  this  uniformity,  unless  the 
power  of  supervising  all  judgments  in 
which  the  constitution,  laws  or  treaties 
of  the  United  States  may  be  drawn  into 
question,  be  vested  in  some  single  tri- 
bunal is  too  apparent  for  controversy. 
The  people  of  the  United  States  have 
vested  that  power  in  this  tribunal,  and 
its  highest  duty  is  to  exercise  it  with 
fidelity.  The  point  of  difficulty  in  this 
case  is  to  decide,  whether  the  legiti- 
mate exercise  of  this  power  has  been 
obstructed  by  the  judgment  of  the  court 
of  errors  of  New  York,  now  under  con- 
sideration. It  is  not  to  be  admitted 
that  the  court  whose  judgment  has  been 
reversed  or  affirmed  can  rejudge  that 
reversal  or  affirmance;  but  it  must  be 
conceded  that  the  court  of  dernier 
ressort  in  every  State  decides  upon  its 
own  jurisdiction,  and  upon  the  jurisdic- 
tion of  all  the  inferior  courts  to  which 
its  appellate  power  extends.  ...  If 
the  jurisdiction  of  the  court  for  the 
correction  of  errors  does  not,  according 
to  the  laws  by  which  the  judicial  sys- 
tem of  New  York  is  organized,  enable 
that  court  to  notice  errors  in  fact  in  the 
proceedings  of  the  supreme  court,  not 
apparent  on  the  face  of  the  record,  it  is 
difficult  to  perceive  how  that  court 
could  conform  its  judgment  to  that  of 
this  court  otherwise  than  by  quashing 
its  writ  of  error  to  the  supreme  court. 
Had  that  been  its  original  judgment,  it 
is  not  believed  that  this  court  would 
have  reversed  it;  and  we  do  not  think 
that,  as  now  rendered,  it  can  be  held  to 
be  erroneous."  Davis  v.  Packard,  8 
Pet.  (U.S.)  312,  323,  324. 

The  court  of  last  resort  in  this  State 
is  the  exclusive  judge  of  its  own  juris- 
diction, and  its  decision  on  that  point 
cannot  be  questioned  by  the  court  be- 
low, when  directed  to  carry  into  effect 
a  judgment  of  reversal.  But  where  a 
writ  of  error  was  taken  in  a  criminal 
case,  and  the  judgment  of  the  court 
below  reversed,  and  it  appeared  that 
the  appellate  court  had  not  decided  the 
question  whether  they  could  hear  argu- 
ment of  the  case  without  the  accused 
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being  present,  the  lower  court  decided 
that  it  was  proper  for  them  to  examine 
into  the  right  of  the  appellate  court  so 
to  do.  People  v.  Clark,  1  Park.  Cr.  C. 
(N.  Y.)  360. 

1.  Jurisdiction  Inquired  Into  Collater- 
ally.— The  jurisdiction  of  anv  court 
exercising  authority  over  a  subject  may 
be  inquired  into  in  everv  other  court 
when  the  proceedings  of  the  former 
are  relied  on,  and  brought  before  the 
latter  by  the  party  claiming  the  benefit 
ofsuch  proceeding.  Elliot  v.  Piersol. 
1  Pet.  (U.  S.)  328;  Hickey's  Lessee  v. 
Stewart,  3  How.  (U.  S.)  7^0;  Thomp- 
son v.  Whitman,  18  Wall  (U.  S.)  457; 
Christmas  v.  Russell,  5  Wall.  (U.  S.) 
290;  Bissell  v.  Briggs.  9  Mass.  462; 
Pennywit  v.  Foote,  27  Ohio  St.  600. 

In  applying  this  rule,  the  only  differ- 
ence recognized  between  courts  of  su- 
perior and  of  inferior  jurisdiction  is 
that,  with  reference  to  courts  of  superior 
or  general  authority,  jurisdiction  is  pre- 
sumed until  the  contrary  appears;  but 
with  reference  to  courts  of  inferior  or 
limited  authority,  the  jurisdiction  must 
be  affirmatively  shown  by  parties  who 
claim  any  right  or  benefit  under  their 
proceedings.  Gray  v.  Larrimore,  2  Abb. 
(U.  S.)  542.  See  $  5.  Presumptions, 
supra,  p.  270. 

If  a  claim  be  set  up  under  the  sen- 
tence of  condemnation  of  a  foreign 
court,  this  court  will  examine  into  the 
jurisdiction  of  such  court;  and  if  that 
court  cannot  consistently  with  the  law 
of  nations  exercise  the  jurisdiction 
which  it  has  assumed,  its  sentence  is  to 
be  disregarded ;  but  of  their  own  juris- 
diction, so  far  as  it  depends  upon  muni- 
cipal law,  the  courts  of  every  country 
are  exclusive  judges.  Rose  v.  Himely, 
4  Cranch  (U.  S.)  241. 

The  courts  of  one  State  will  look  into 
the  records  of  courts  of  another  State 
to  see  if  they  have  jurisdiction.  Kelly  v. 
Hooper's  Exrs.,  3  Yerg.  (Tenn.)  395. 

The  supreme  court  of  Ohio,  in  de- 
ciding that  they  would  not  withdraw, 
by  habeas  corpus,  persons  in  the  cus- 
tody of  a  United  States  court,  charged 
with  violation  of  an  act  of  congress, 
while  the  proceedings  in  the  United 
States  court  were  pending,  laid  down 
the  principle  that  where  a  court  of  gen- 
eral jurisdiction  and  legally  competent 
to  determine  its  own  jurisdiction,  has 
acquired  jurisdiction  de  facto  over  per- 
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(c)  In  Wliat  Manner. — i.  A  court  may  be  asked  to  determine  its 
own  jurisdiction  in  four  different  ways : 

(1)  Motion  to  Dismiss. — A  motion  to  dismiss  the  suit  for  want 
of  jurisdiction  may  be  made  at  any  time.1  A  motion  to  dismiss 
may  also  be  made  in  an  appellate  court  for  want  of  jurisdiction  in 
the  lower  court.* 

(2)  Demurrer. — A  demurrer  on  the  ground  of  want  of  jurisdic- 
tion may  be  taken  when  the  want  of  jurisdiction  is  apparent  on 
the  face  of  the  record.3 

(3)  Plea. — A  plea,  in  abatement  of  the  action,  to  the  jurisdic- 
tion of  the  court  may  be  entered  when  the  want  of  jurisdiction  is 


son  or  subject  matter,  it  is  a  rule, 
founded  upon  comity  between  judicial 
tribunals,  that  no  other  court  will  in- 
terfere with  or  seek  to  arrest  the 
action  of  the  court  in  which  and  while 
the  case  is  still  pending  and  unde- 
termined. Ex  parte  Bushnell,  8  Ohio 
St.  599. 

1.  Objections  to  Jurisdiction. — Objec- 
tion to  the  jurisdiction  may  be  taken  by 
motion  to  dismiss  the  suit.  Nazro  f.Cra- 
gin,  3  Dillon  (U.  S.)  474;  Gormlv  v. 
Mcintosh.  22  Barb.  (N.Y.)  271;  Water- 
man v.  Tuttle,  18  111.  292. 

A  motion  to  dismiss  a  suit  for  want 
of  jurisdiction  of  the  subject  matter  is 
never  out  of  time  prior  to  final  judg- 
ment. Stoughton  v.  Mott,  13  Vt.  175; 
Wildman  v.  Rider,  23  Conn.  172; 
Donaldson  v.  Hazen,  Hemp.  (U.  S.) 

Though  the  declaration  does  not 
show  that  the  court  has  jurisdiction,  it 
is  in  the  discretion  of  the  court  to  al- 
low an  amendment  to  such  declaration, 
to  as  to  give  it  jurisdiction.  Wakefield 
r.  Goudy,  3  Scam.  (III.)  (33;  and  the 
granting  leave  to  amend  is  a  virtual 
overruling  of  the  motion  to  dismiss. 
Shepard  v.  Ogden,  2  Scam.  (111.)  251. 
After  the  pleadings  are  made  up,  and 
whilst  the  trial  is  progressing,  it  is  ir- 
regular to  move  to  dismiss  the  com- 
plaint or  bill  in  equity  for  defects 
apparent  upon  the  face  of  the  com- 
plaint or  bill  in  equity,  except  where 
there  is  a  manifest  detect  of  jurisdiction 
in  regard  to  the  subject  matter,  as  dis- 
tinguished from  a  want  of  jurisdiction 
in  respect  to  the  person,  or  a  statement 
of  a  defective  cause  of  action  as  distin- 
guished from  a  defective  statement  of  a 
cause  of  action.  It  is  too  late  then  to 
object  to  defective  statement,  and  to 
the  jurisdiction  of  persons  who  had  ap- 
peared and  pleaded.  Garrett  v.  Trot- 
ter, 65  N.  Car.  430;  Mastin  v.  Marlow, 
65  N.  Car.  695. 


2.  Motion  to  Dismiss. — A  motion  to 
dismiss  may  be  made  in  appellate  court 
for  want  of  jurisdiction  of  trial  court. 
Dillard  v.  St.  Louis,  K.  C.  &  N.  K.  R., 
58  Mo.  69,  74. 

An  appellate  court  will  dismiss  a 
suit,  when  the  trial  court  had  not  juris- 
diction of  the  sum  in  controversy.  Mc- 
Clure  v.  Lay,  30  Ala.  208;  Dartez  v. 
Lege,  28  La.  An.  640;  Collins  v.  Col- 
lins, 37  Pa.  St.  387;  Billingsly  v.  State, 
3  Tex.  App.  686;  Butler  v.  Wagner,  35 
Wis.  54;  Coohan  v.  Bryant,  36  Wis. 
605. 

If  a  judgment  had  been  entered  by 
the  trial  court  that  judgment  should 
also  be  reversed.  United  States  v. 
Huckaber,  16  Wall.  (U.  S.)  414. 

3.  Jurisdiction-Objection  Taken  by  De- 
murrer.— A  plea  in  abatement  to  the 
jurisdiction  of  the  court  is  required  only 
in  those  cases  where  there  is  an  appar- 
ent jurisdiction;  but  to  be  ousted  by 
some  fact  not  appearing  to  the  court, 
but  which  the  plea  in  abatement  dis- 
closes, when  the  want  of  jurisdiction 
appears  by  the  plaintiffs  own  showing, 
it  is  difficult  to  perceive  what  plea  in 
abatement  can  be  framed  by  the  defend- 
ant other  than  a  demurrer.  Grant  v. 
Tarns,  7  T.  B.  Mon.  (Kv.)  218,  222; 
Emerson  v.  W.  U.  R.  Co.,  75  III. 
176;  King  v.  Poole,  36  Barb.  (N.  Y.) 
242. 

Objection  to  the  jurisdiction  of  the 
person,  if  It  appear  on  the  face 
of  the  record,  must  be  taken  by 
demurrer;  if  not,  it  must  be  taken  by 
answer;  otherwise  it  will  be  deemed  to 
be  waived.  Reiser  v.  Yandes,  45  Ind. 
174- 

A  State  court  should  quash  proceed- 
ings against  a  foreign  consul,  whenever 
that  objection  to  its  jurisdiction  is  sug- 
gested, and  it  is  not  necessary  that  it 
should  be  by  plea  before  general  impar- 
lance. Mannhardt  v.  Soderstrom,  1 
Binn.  (Pa.)  138. 
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not  apparent  on  the  face  of  the  record.1  The  plea  must  state 
what  other  court  has  jurisdiction,*  except  when  no  court  has 
jurisdiction,  in  which  case  that  fact  must  be  set  up  as  a  plea  in 
bar.8  The  plea  must  be  interposed  by  the  defendant  himself 
under  oath.4 

(4)  A  Motion  to  Vacate  Judgment.6 — 2.  An  appellate  tribunal 
may  be  asked  to  determine  the  jurisdiction  of  a  lower  tribunal  in 
three  ways : 

(5)  Certiorari. — The  writ  of  certiorari  may  issue  to  determine 
whether  the  lower  court  had  jurisdiction  in  the  case,  or,  having 
jurisdiction,  had  properly  exercised  it.6   At  common  law  it  issues 


1.  Objection  Taken  by  Plea. — When 
want  of  jurisdiction  of  the  person  does 
not  appear  on  the  record,  advantage 
should  be  taken,  by  plea.  Hughes  v. 
Martin,  t  Ark.  455;  Keiser  v.  Yandes, 
4;  Ind.  174;  Donaldson  v.  Hazen,  Hemp. 
(U.  S.)  423. 

Upon  a  suit  founded  on  the  decree  of 
a  court  of  another  State  the  want  of 
jurisdiction  in  the  court  rendering  the 
decree  may  be  taken  advantage  of  by 
plea,  if  it  does  not  appear  upon  the 
face  of  the  record.  Kelly  v.  Hooper's 
Exrs.,  3  Yerg.  (Tenn.)  395;  McKay  v. 
Gordon,  34  N.J.  L.  (5  Vroom)  "286; 
Morse  v.  Presby,  25  N.  *H.  299. 

A  plea  that  the  amount  actually  in 
controversy  is  less  than  the  jurisdic- 
tional limit,  and  the  damages  were 
fraudulently  claimed  in  excess  thereof 
is  good.  Bridge  v.  Bullew,  11  Tex. 
269;  Watkins  v.  Brown,  5  Ark.  197; 
Dillard  v.  Noel  2  Ark.  449.  The  same 
objection  may  be  set  up  in  an  answer. 
Small  v.  Gwinn,  6  Cal.  447. 

2.  A  plea  to  the  jurisdiction  is  bad 
on  demurrer,  if  it  does  not  point  out 
what  other  court  has  jurisdiction. 
Fields  v.  Walker,  23  Ala.  155;  Heilman 
t.  Martin,  2  Ark.  158;  Lawrence  v. 
Smith,  5  Mass.  362;  Jones  v.  Winches- 
ter, 6  N.  H.  497;  Hortons  v.  Townes,  6 
Leigh  (Va.)  47. 

The  plea  is  a  plea  in  abatement,  not 
a  plea  in  bar.  Waterman  v.  Tuttle,  18 
111.  292. 

3.  When,  however,  no  court  has  juris- 
diction of  the  cause  of  action,  then  by 
the  law  of  the  land,  the  action  cannot 
be  maintained;  and  the  defendant  may 
avail  himself  of  this  defence  under  a 
plea  in  bar.  Rea  v.  Hayden,  3  Mass. 
24. 

4.  A  plea  to  the  jurisdiction  can  only 
be  interposed  by  the  defendant  himself 
in  fropria  persona,  and  on  oath.  No 
third  person  can  be  admitted  to  file 
such  a  plea.    Teasdale  v.  Sloop  Ram- 


bler Bee  (Admr.)  9;  Hortone  v. 
Townes,  6  Leigh  (Va.)  47. 

5.  See  the  cases  cited  in  note  1, 
Jurisdiction  Enquired  Into  After  Judg- 
ment, ante,  p.  307. 

6.  Certiorari. — A  higher  court  may 
be  asked  to  enquire  into  the  jurisdiction 
of  a  lower  tribunal  by  a  writ  of  cerii  - 
orari.  This  writ  brings  up  the  record 
in  the  case.  If  it  appear  from  the  rec- 
ord that  the  court  had  not  jurisdiction 
in  the  premises,  or  had  not  exercised  its 
jurisdiction  according  to  the  statutory 
requirements,  or  had  exceeded  its  juris- 
diction, the  higher  court  will  reverse, 
and  if  the  court  below  has  no  jurisdic- 
tion whatever  it  will  dismiss  the  suit. 
People  v.  Board  of  Delegates,  14  Cal. 
479;  Baker  v.  Superior  Court  of  Shasta 
Co.,  71  Cal.  583;  Cullen  v.  Lowery,  2 
Harr.  (Del.)  459;  Marble  v.  Laney,  41 
Ga.  624;  Edgar  v.  Greer,  14  Iowa  211; 
City  of  Bangor  v.  Co.  Commrs.  of 
Penobscot  Co.,  30  Me.  270;  State  v. 
Mayor  etc.  of  Jersey  City,  2  Dutch.  (26 
N.  J.  L.)  444;  Combs  v.  Dunlap,  19 
Wis.  591;  Varrell  v.  Church,  36  Wis. 
318;  Barnes  v.  Schmitz,  44  Wis.  4S2. 

It  has  been  held  that  at  common  law 
the  writ  of  certiorari  tries  nothing  but 
the  jurisdiction,  and,  incidentally,  the 
regularity  of  the  proceedings  upon 
which  the  jurisdiction  depends.  State 
v.  Board  of  Co.  Commrs.,  5  Nev. 
317;  State  v.  Co.  Commrs.,  6  Nev. 
100;  Whitney  v.  Board  of  Delegates,  14 
Cal.  479;  People  v.  Goodwin,  5  N.  Y. 
568;  Varrell  v.  Church,  36  Wis.  31S.  See 
Fraser  v.  Fretlon,  53  Cal.  644;  Mullins 
v.  People,  24  N.  Y.  399. 

In  Massachusetts  an  irregular  prac- 
tice once  existed  that  if  a  writ  of  error 
had  issued  in  a  case  where  a  certiorari 
ought  to  have  been  moved  for,  the 
court  sometimes  looked  into  the  pro- 
ceedings, and  if  an  error  was  found  on 
which  a  certiorari  would  have  been 
granted,  the  court  would  quash  the 
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only  after  the  lower  court  has  decided  that  it  has  jurisdiction.1 

(6)  Prohibition. — A  writ  of  prohibition  is  the  only  remedy  by 
which  a  lower  court  can  be  restrained  from  attempting  to  exercise 
a  jurisdiction  which  it  does  not  have.* 

(7)  Habeas  Corpus. — The  question  whether  a  lower  tribunal  or 
a  co-ordinate  tribunal  had  the  jurisdiction  which  it  exercised  may 
also  be  raised  by  a  writ  of  habeas  corpus.3 

13.  Effect  of  Acting  Without  Jurisdiction — (a)  Generally. — A  judg- 
ment entered  by  a  court  without  jurisdiction  is  void,  and  will  be 
held  such  in  a  collateral  proceeding*  or  on  appeal  in  the  same 

v.  Carr,  78  Ind.  455;  Reed  v.  Wright,  2 
Greene  (Iowa)  15;  Dorsey  v.  Kendall, 
8  Bush  (Ky.)  294;  Lovejoy  v.  Albee,  33 
Me.  414;  Clark  v.  Bryan,  16  Md.  171; 
State  v.  Richmond,  26  N.  H.  232; 
Eaton  v.  Badger,  33  N.  H.  228;  Moulin 


proceedings.  Pratt  t>.  Hall,  4  Mass. 
239.  But  the  practice,  was  early 
abolished.  Ball  v.  Brigham,  5  Mass. 
406. 

1.  A  certiorari  on  the  ground  of 
want  of  jurisdiction  is  premature  until 
after  the  lower  court  has  decided  that  it 
has  jurisdiction.  Fowler  v.  Lindsev,  3 
Dall.  (U.  S.)  411;  Wilson  v.  Board  of 
Surpervisors,  3  Cal.  386;  People  v. 
County  Judge,  40  Cal.  479;  People  v. 
Board  of  Commrs.  of  Pilots,  37  Barb. 
(N.  Y.)  126;  Lynde  v.  Noble,  20  Johns. 
(N.  Y.)  80. 

See  the  article  on  Certiorari,  Am. 
&  Eng.  Ency.  of  Law,  vol.  3,  p.  60. 

1.  Hanger "&  Co.  v.  Keating,  26  Ark. 
Si.  See  the  article  on  Prohibition, 
Writ  op. 

i.  Habeas  Corpus. — A  writ  of  habeas 
<orf*s  cannot  be  made  the  vehicle  of 
determining  mere  errors,  but  if  the 
court  below  had  no  jurisdiction  the 
judgment  is  void,  and  therefore  the 
prisoner  may  be  discharged  on  the 
kabtas  corpus.  Ex  parte  Mirande,  73 
Cal.  365;  Ex  parte  Kearny,  55  Cal.  212. 

A  tribunal  with  only  co-ordinate 
jurisdiction  may  also  enquire  into  the 
question  of  jurisdiction  on  a  writ  of 
habeas  corpus.  Miller  v.  Snyder,  6 
Ind.  1. 

See  the  article  on  Habeas  Corpus  in 
the  Am.  &  Eng.  Encyc.  of  Law,  vol.  9,  p. 
161.  See  also  the  cases  cited  in  note  1, 
p.  246,  Alleged  Defect  in  Definition. 

1  Judgment  In  Absence  of  Jurisdic- 
tion Is  Void. — It  is  conclusively  estab- 
lished by  long  lines  of  decisions  that  a 
judgment  entered  by  a  court  without 
jurisdiction  can  be  attacked  collaterally 
and  will  be  held  void  in  such  collateral 
proceeding.  Dynes  v.  Hoover,  20  How. 
(U.S.)  65,  80;  Wightman  v.  Krasner, 
20  Ala.  446;  Watte  v.  Frazer,  80  Ala. 
186;  Borden  v.  State,  1 1  Ark.  519; 
Grimmett  v.  Asken,  48  Ark.  151;  Cen- 
tral Bank  of  Ga.  v.  Gibson,  11  Ga.  453; 
Munroe  v.  People,  102  111.  406;  Webb 


v.  Ins.  Co.,  4  Zab.  (24  N.  J.  L.)  222; 
Borden  v.  Fitch,  15  Johns.  (N.  Y.)  121; 
Bigelow  v.  Stearns,  19  Johns.  (N.  Y.) 
39;  Gilliland  v.  Sellers,  2  Ohio  St. 
223;  Gordon's  Appeal,  93  Pa.  St.  361; 
Williams  v.  Harris,  4  Sneed  (Tenn.) 
332.  See  Crepps  v.  Durden,  Smith's 
L.  Cas.,  vol.  1,  pt.  2,  p.  1079,  1156  (8th 
Am.  ed.) 

A  voluntary  nonsuit  on  ground  that 
court  has  no  jurisdiction  is  no  bar  to  a 
subsequent  suit  on  same  cause  of  action. 
Township  of  Moreland  v.  Gordner,  109 
Pa.  St.  116. 

'  Where  the  power  to  incorporate  a 
borough  cannot  be  exercised  unless  a 
majority  of  the  freeholders  within  the 
proposed  limits  sign  a  petition  therefor, 
and  a  petition  is  found  to  be  deficient  in 
that  respect,  the  court  has  no  jurisdic- 
tion, nor  can  it  give  itself  jurisdiction 
by  reducing  the  size  of  the  borough  so 
as  to  make  the  signers  to  the  petition  a 
majority  of  the  inhabitants.  Re  In- 
corporation of  Taylorport  (Pa.),  21 
Weekly  Notes  533. 

Jurisdiction  acquired  by  publication 
of  process  is  only  as  to  the  cause  of 
action  in  the  pleadings  at  the  time  of 
publication.  And  a  court  of  the  same 
State  will  in  a  collateral  proceeding 
deem  a  judgment  void  if  based  on  a 
cause  of  action  set  up  in  an  amended 
petition  filed  after  such  service  by  pub- 
lication was  made,  and  no  new  service 
made  or  an  appearance  entered.  Stuart 
et  al.  v.  Anderson  et  al.  (Tex.),  8  S.  W, 
Rep.  295. 

If  a  court  has  jurisdiction,  it  is  alto- 
gether immaterial  how  grossly  irregu- 
lar or  manifestly  erroneous  its  pro- 
ceedings may  have  been;  its  final  order 
cannot  be  regarded  as  a  nullity,  and  can- 
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proceeding.1  When  a  court  transcends  its  jurisdiction  its  judg- 
ment will  also  be  held  void.*  Therefore,  the  pendency  of  a  suit 
for  the  same  cause  of  action  in  a  court  having  no  jurisdiction  is 
not  sufficient  to  abate  a  subsequent  suit  instituted  in  a  court  that 
has  the  rightful  jurisdiction.8  But  a  bond  entered  in  an  action 
brought  in  a  court  without  jurisdiction  is  not  necessarily  void.4 
And  the  want  of  jurisdiction  will  not  always  prevent  the  defend- 
ant from  recovering  costs.6 

(p)  Illegal  Courts. — The  sentence  of  an  illegal  court  is  void.6 

not.  therefore,  be  collaterally  impeached,  will  be  held  void  in  a  collateral  proceed- 
On  the  other  hand,  if  it  proceeded  with-  ing  has  been  treated  in  §  i.  Definition, 
out  jurisdiction  it  is  equally  unimportant  note  i,  p.  246,  Alleged  Defect  in  Defini- 
how  technically  correct  and  precisely  tion;  and  note  1,  p.  247,  Definition  Re- 
certain,  in  point  of  form,  its  record  may  suiting  from  the  Latest  Cases, 
appear,  its  judgment  is  void  to  every      $.  It  followed  that  the  pendency  of  a 
intent  and  lor  every  purpose,  and  must  suit  for  the  same  cause  of  action  in  a 
be  so  declared  by  every  court  in  which  court  having  no  jurisdiction  is  not  sum- 
it  is  presented.    Sheldon  v.  Newton,  3  cient  to  abate  a  subsequent  suit  insti- 
Ohio  St.  494,  498.    See  Whitewell  v.  tuted  in  a  court  that  has  the  rightful 
Barbier  et  a/.,  7  Cal.  54.    And  a  court  jurisdiction.    Rood  v.  Eslava,  17  Ala. 
has  the  right  to  determine  whether  its  430;  Gordon's  Appeal,  93  Pa.  St.  361. 
writs  when  issued  are  void  or  amend-      4   In  an  action  on  a  replevin  bond,, 
able  so  as  to  give  the  court  jurisdiction,  the  fact  that  the  defendant  had  corn- 
Its  decision  thereon  cannot  be  collater  menced  his  action  before  a  tribunal  in- 
ally    impeached.    Rose  v.  D.  V.  R.  competent  to  try  the  matter  in  dispute 
Co.,  47  Iowa  420.  is  no  defence.   The  principle  is  that  a 
When  a  municipal  corporation  has  party  who  avails  himself  of  the  process 
the  power  to  pass  an  ordinance  for  a  of  an  inferior  court  cannot  escape 
certain  purpose,   but   exercises   that  the  responsibility  of  his  own  act,  upon 
power  in  an  unauthorized  manner,  the  the  ground  that  such  tribunal  had  no- 
ordinance  is  valid  and  until  set  aside  by  jurisdiction  over  the  subject  matter, 
legal  proceedings  brought  for  that  pur-  McDermott  v.  Isbell,  4  Cal.  113. 
pose,  and  its  validity  cannot  be  brought      S.  The  want  of  jurisdiction  of  the 
in  question  collaterally  as  a  matter  of  court  over  the  subject  matter  of  the  ac- 
defence.  Treasurer  of  Camden  v.  Mul-  tion  will  not  prevent  the  defendant  from 
ford,  2  Dutch.  26  (N.  J.)  L.  49.  recovering  costs,  on  the  dismissal  of  the 

1.  Consequently,  if  the  inferior  court  complaint,  or  deprive  hiin  of  the  right 
had  no  jurisdiction  of  the  subject  mat-  to  damages  upon  the  injunction  undpr- 
ter,  the  superior  court  can  have  none  taking,  when  the  injunction  is  dissolved, 
on  appeal.  Collins  et  at.  v.  Woodruff,  Blair  v.  Cummings.  39  Cal.  667;  Cum- 
9  Ark.  463;  Camp  v.  Wood,  10  Watts  berland  Coal  &  Iron  Co.  v.  Hoffman 
(Pa.)  118.  Steam  Coal  Co.,  39  Barb.  (N.  Y.)  16; 

At  least  unless  the  appeal  be  taken  King  v.  Poole,  36  Barb.  (N.  Y.)  242. 

to  a  court   having  original  jurisdic-  But  when  a  case  has  been  improperly 

tion  of  the  subject   matter,  and   the  removed    fri  m    one   State  court  to- 

parties  voluntarily  appear  and  consent  another,  the  cost  of  such  removal 

to  trial  there.    Randolph  Co.  v.  Ralls,  cannot  be  recovered.     Humiston  v. 

18  111.  29.  Compare  Osgood  v.  Thurs-  Ballard,    63  Barb.  (N.  Y.)  9.  And 

ton,  23  Pick.  (Mass.)  no.  costs  cannot  be  recovered  when  the 

2.  If  a  court  transcends  its  jurisdic-  want  of  jurisdiction  was  apparent  on 
tional  powers,  its  judgments  will  be  the  record.  Gormly  v.  Mcintosh,  22 
void.    Bozwell  v.  Otis,  9  How.  (U.  S.)  Barb.  (N.  Y.)  271. 

336;  Arizona  v.  Mix,  1  Arizona  52;      See  the  article  on  Costs,  §  3,  (c), 

Kenney  v  Greer,  13  111.  432;  Folger'v.  Questions  of  Jurisdiction,  Am, 

Columbian  Ins.  Co.,  99  Mass.  267;  Cor-  &  Eng.  Encyclo.  of  Law,  vol.  4,  p. 

withe  v.  Griffing,  21  Barb.  (N.  Y.)  9;  314. 

Hill  v.  Robertson,  1  Strobh.  (S.  Car.)      6.  Illegal  Courts. — "A  sentence  pro- 

1 ;  Barrett  v.  Crane,  16  Vt.  246.  fessing  on  its  face  to  be  the  sentence  of 

The  question  whether  such  judgments  a  judicial  tribunal,  if  rendered  by  a  sell. 
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The  confederate  States  while  possessed  of  the  attributes  of  gov- 
ernment to  some  degree  had  no  power  to  create  a  court,1  nor  was 
the  congress  of  the  confederate  States  a  lawful  body  authorized 
to  enact  legislation*  The  rebellious  States,  however,  remained 
parts  of  the  Union.3  The  legislatures  of  those  States  were  com- 
petent to  enact  such  legislation  as  did  not  conflict  with  the  con- 
stitution, and  was  not  hostile  to  the  Union.4  But  all  acts  passed 
in  aid  of  the  rebellion  were  void.* 


constituted  body,  or  by  a  body  not  em- 
powered by  its  government  to  take 
cognizance  of  the  subject  it  had  decided, 
could  have  no  legal  effect  whatever." 
Rose  v.  Himely,  4  Cranch  (U.  S.)  341, 
'68,  269. 

1.  The  confederate  states  were  suffi- 
ciently in  possession  of  the  attributes  of 
government  to  be  regarded  as  in  fact 
the  ruling  or  supreme  power  of  the 
country  over  which  their  pretended 
jurisdiction  extended,  so  far  as  to  make 
a  seizure  by  them,  of  a  vessel,  a  "cap- 
ture" within  the  terms  of  a  warranty  in 
a  policy  of  insurance.  Mauran  v.  Ins. 
Co.,  6  Wall.  (U.  S.)  1,  13.  Compare 
Newton  v.  Bushong,  23  Gratt.  (Va.) 
62S;  s  c,  12  Am.  Rep.  553. 

But  the  confederate  states  had  no 
power  to  create  a  court.  An  act  of  the 
confederate  congress  creating  such  a 
court  was  void.  The  court  was  a  nul- 
lity and  could  exercise  no  rightful 
jurisdiction.  Hickman  v.  Jones,  9  Wall. 
(U.  S  )  197. 

When,  however,  during  the  late  civil 
war,  portions  of  the  insurgent  territory 
were  occupied  by  the  national  forces,  it 
was  within  the  constitutional  authority 
of  the  president,  as  commander  in  chief, 
to  establish  therein  provisional  courts 
for  the  hearing  and  determination  of  all 
causes  arising  under  the  laws  of  the 
State  or  of  the  United  States.  The 
Grapeshot,  9  Wall.  (U.  S.)  139. 

S.  In  order  to  give  the  United  States 
supreme  court  jurisdiction  to  pass  upon 
the  validity  of  a  statute,  the  statute 
must  be  passed  by  a  State,  a  member  of 
the  Union,  and  a  public  body  owing 
obedience  and  conformity  to  its  consti- 
tution and  laws.  Scott  v.  Jones,  5  How. 
(U.S.)  343.  But  as  to  the  habits  and 
usage  of  the  Indian  tribes,  see  Cherokee 
Nation  v.  Georgia,  5  Pet.  (U.  S.)  1,  18. 

The  confederate  states  had  no  legal 
existence  as  a  nation,  and  the  congress 
of  the  confederate  states  had  no  right 
to  pass  an  act  sequestrating  the  property 
of  loyal  owners,  and  a  sale  thereof  under 
such  law  is  void,  and  conferred  no  title 


to  the  purchaser  or  his  assignees.  Dew- 
ing v.  Perdicaries,  96  U.  S.  193;  Will- 
iams v.  Bruffv,  96  U.  S.  176.  Comfare 
Newton  v.  Bushong,  32  Gratt.  (Va.) 
628;  s.  c.  12  Am.  Rep.  553. 

S.  The  ordinances  of  secession  passed 
by  the  several  confederate  states  were 
void.  Those  States  remained  parts  of 
the  Union.  Texas  v.  White,  7  Wall. 
(U.  S.)  700. 

4.  The  legislatures  of  the  rebellious 
States  were  at  least  de  facto  legisla- 
tures, and  all  their  enactments,  which 
were  not  hostile  to  the  Union,  nor  to  the 
authority  of  the  general  government, 
and  which  were  not  in  conflict  with  the 
constitution  of  the  United  States,  or  of 
the  States,  have  the  same  validity  as  if 
they  had  been  enactments  of  legitimate 
legislatures.  Thorington  i>.  Smith,  8- 
Wall.  (U.  S.)  1,  Horn  v.  Lockhart,  17 
Wall.  (U  S.)  570,  Sprott  v.  United 
States,  20  Wall.  (U.  S.)  459;  United 
States  v.  Home  Ins.  Co.,  33  Wall.  (U. 
S.)  99;  Keith  v.  Clark,  97  U.  S.  454; 
Ketchum  v.  Buckley,  99  U.  S.  188; 
Cook  v.  Oliver,  1  Woods  (U.  S.)  437; 
Hughes  v.  Stinson,  31  La.  An.  540, 
Pulaski  Co.  v.  Stuart,  38  Gratt.  (Va.) 
873.  But  see  Moseley  v.  Tuthlll,  45 
Ala.  631;  s.  c,  6  Am.  Rep.  711. 

5.  But  all  acts  passed  by  the  legisla- 
tures of  the  several  States  tending  to 
aid  the  rebellion,  were  void.  Texas  *. 
White,  7  Wall.  (U.  S.)  700;  Thomas  v. 
City  of  Richmond,  12  Wall.  (U.  S.) 
349;  Huntington  v.  Texas,  16  Wall.  (U. 
S.)  402;  First  Nat.  Bank  v.  Texas,  20 
Wall.  (U.  S.)  73;  Sprott  v.  United 
States,  30  Wall.  (U.  S.)  459;  Taylor 
Thomas,  33  Wall.  (U.  S.)  479;  Keith  v. 
Clark,  97  U.  S.  454;  Hatch  v.  Bur- 
roughs. 1  Woods  (U.  S.)  439;  Thomas 
v.  Taylor,  42  Miss.  651;  s.  c,  3  Am. 
Rep.  625.  Neither  a  confederate  state 
court,  nor  the  legislature  of  such  State, 
were  able  to  authorize  the  investment 
of  trust  moneys  in  confederate  bonds. 
Horn  v.  Lockhart,  17  Wall.  (U.  S.)  570; 
Van  Epps  v.  Walsh,  1  Woods  (U.  S.) 
598;  Head  v.  Starke,  Chase  Dec.  (U. 
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14.  Special  Phrases  Construed. — Certain  special  phrases  used  in 
acts  of  assembly  have  received  a  judicial  construction  as  "any 
other  jurisdiction ;  "  1  "  common  law  jurisdiction ; "  2  "  competent 
jurisdiction ; "  3  "  concurrent  jurisdiction :  "*  "  final  jurisdiction ; "  6 


S.)  312;  Hall  v.  Hall,  43  Ala.  488  (over- 
ruling Watson  v.  Stone,  40  Ala.  451 ); 
Bailey  v.  Fitzgerald,  56  Miss.  578  (over- 
ruling Trotter  v.  Trotter,  40  Miss.  704). 

But  a  trustee  who  received  confederate 
treasury  notes  in  payment  of  a  debt  due 
the  trust  estate  is  entitled  to  credit  on 
proof  that  he  received  the  same  upon 
actual  compulsion.  Moore  v.  Mitchell, 
2  Woods  (U.  S.)  483;  Ferguson  v. 
Lowery,  54  Ala.  510;  s.  c,  25  Am.  Rep. 
718. 

The  proceedings  in  the  courts  of  the 
■confederate  States,  during  the  war,  could 
not  affect  a  nonresident  residing  in  a 
loyal  State,  or  a  person  serving  in  the 
-arrnv  of  the  United  States.  Cuyler  v. 
Ferrill,  1  Abbott  (U.  S.)  16;  Penny  wit 
v.  Foote,  27  Ohio  St.  600.  Contra, 
as  to  proceedings  In  courts  of  loyal 
States.  De  Jarnett  v.  De  Giverville,  56 
Mo.  440. 

1.  Any  Other  Jurisdiction.— By  arti- 
cle 730,  subd.  <;  of  the  Code  of  Criminal 
Procedure  in  Texas,  it  is  provided  that 
all  persons  are  competent  to  testify  in 
criminal  actions,  except,  inter  alios, 
"  all  persons  who  have  been  or  may  be 
convicted  of  felony  in  this  State,  or  in 
any  other  jurisdiction."  It  has  been 
decided  that  that  expression,  "any  other 
jurisdiction,"  is  not  limited  to  tribunals 
of  the  United  States  exercising  their 
jurisdiction  in  Texas,  but  that  one  con- 
victed of  a  felony  in  the  courts  of  a  sis- 
ter State  is  thereby  disqualified.  The 
court,  however,  rested  its  decision 
partly  on  the  fact  that  in  the  first  act 
on  the  subject,  passed  March  6th,  1863, 
the  language  used  was,  "all  persons 
who  have  been  or  who  may  be  con- 
victed of  felony  in  this  of  in  any 
other  State  of  the  confederate  (United) 
States,  or  of  any  other  State  or  king- 
dom." Petner  v.  State  (Tex.),  5  S.  W. 
Rep.  210. 

2.  Common  Law  Jurisdiction. — It  is 

provided  by  $  2165  of  the  Revised  Stat- 
utes of  the  United  States,  that  an  alien 
may  be  admitted  to  be  a  citizen  of  the 
United  States  by  "a  court  of  record  of 
any  of  the  States  having  common  law 
jurisdiction  and  a  seal  and  clerk."  It 
has  been  that  county  courts,  being 
courts  of  record,  and  having  a  seal 
-and  a  clerk,  have  common  law  juris- 


diction within  that  act. — Re  Conner,  39, 
Cat.  98;  also  city  courts  having  a  seal 
and  a  clerk  and  being  courts  of  record, 
and  the  judge  being  clothed  with  the 
powers  of  a  county  judge,  etc. — United 
States  v.  Power,  14  Blatchf.  (U.S.)  223; 
and  police  courts,  which  are  courts  of 
record,  have  been  held  to  be  courts  of 
common  law  jurisdiction,  within  the 
meaning  of  the  act,  and  authorized  to 
receive  the  declarations  of  intention  to 
become  a  citizen,  when  provided  with  a 
clerk  and  a  seal.  Ex  parte  Gladhill,  8 
Mete.  (Mass.)  168.  But  not  when  not 
provided  with  a  clerk.  Ex  parte  Cregg, 
2  Curtis  (U.  S.),  98;  State  v.  Whitte- 
more.  50  N.  H.  245. 

8.  Competent  Jurisdiction. — A  statute 
in  Indiana  provides  that  the  sale  of  a 
decedent's  real  estate  by  an  administra- 
tor shall  not  be  avoided  on  account  of 
irregularities  if,  inter  alia,  the  sale  was 
authorized  by  a  court  of  competent 
jurisdiction,  which  has  been  construed 
to  mean  jurisdiction  of  the  person  as 
well  as  of  the  subject  matter.  Babbitt 
v.  Doe,  4  Ind.  355. 

By  a  statute  in  Massachusetts,  any 
person  imprisoned  by  force  of  a  lawful 
warrant  issued  by  a  court  of  "  compe  ■ 
tent  jurisdiction,  shall  be  entitled  to  a 
writ  of  personal  replevin.  It  has  been 
decided  that  whatever  may  be  the  strict 
technical  meaning  of  the  word  "  court." 
the  act  was  clearly  intended  to  include 
a  warrant  for  the  collection  of  taxes 
properly  issued  to  a  collector  by  aboard 
of  assessors.  Aldrich  v.  Aldrich,  8 
Mete.  (Mass.)  102. 

4.  Concurrent  Jurisdiction. — Where 
land  in  a  State  was  ceded  by  the  State 
to  the  United  States,  but  the  act  of  ces- 
sion provides  that  the  State  shall  re- 
tain "concurrent  jurisdiction"  therein 
so  far  as  to  serve  State  process,  civil 
and  criminal,  it  has  been  held  that  the 
United  States  had  nevertheless  such 
sole  and  exclusive  jurisdiction  over  that 
land  as  was  necessary  under  the  act  of 
congress  of  1790,  ch.  9  (36),  to  give  the 
United  States  courts  jurisdiction  to  try 
one  accused  of  committing  a  larceny 
on  said  land.  United  States  v.  Davis, 
5  Mason  (U.  S.)  356. 

5.  Final  Jurisdiction. — A  statute  in 
Iowa  vests  jurisdiction  in  the  county 
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judge's  court  in  certain  cases,  and  fur- 
ther provided  that  "any  person  ag- 
gneved  by  the  decision  of  the  county 
judge  may  appeal  therefrom  to  the  dis- 
trict court  of  the  proper  county  which 
shall  have  final  jurisdiction  over  the 
matter,  and  shall  make  such  decision  in 
the  premises  as  justice  and  equity  may 
require."  From  a  decision  of  a  district 
court  in  such  a  case,  on  appeal  from  the 
county  court,  an  appeal  was  taken  to 
the  supreme  court  of  the  State,  which, 
however,  dismissed  the  appeal  on  the 
ground  that  there  is  a  clear  distinction 
between  judgment  and  jurisdiction, 
judgment  being  the  decision  of  the 
law,  given  by  the  court,  as  the  result 
of  proceedings  therein  instituted;  and 
jurisdiction  having  reference  to  the 
power  conferred  to  take  cognizance  of 
and  determine  causes  according  to  law, 
and  to  carry  the  same  into  execution, 
and  therefore  the  words  "final  juris- 
diction "  inhibited  the  jurisdiction  of  an 
appellate  tribunal.  Lampson  v.  Piatt, 
l  Iowa  556. 

1.  Further  Civil  and  Criminal  Juris- 
diction.— Under  the  constitution  of  New 
York,  as  amended  in  1869,  certain  city 
courts  are  continued  with  the  powers 
and  jurisdiction  they  then  had,  ''and 
such  further  civil  and  criminal  jurisdic- 
tion as  may  be  conferred  by  law,"  It 
has  been  held  that  when  the  constitu- 
tion speaks  of  "  further  civil  and  crimi- 
nal jurisdiction,"  it  has  respect  to  the 
object  of  the  jurisdiction — not  to  the 
territory  or  the  persons  of  suitors — and 
by  said  article  (he  courts  therein  men- 
tioned were  continued  with  the  name 
territorial  and  personal  jurisdiction, 
with  power  to  the  legislature  to  enlarge 
their  jurisdiction  over  subjects  and  mat- 
ters civil  and  criminal  in  their  nature, 
and  the  proper  subjects  of  civil  and 
criminal  prosecutions.  The  authority 
is  to  enlarge  their  jurisdiction  as  local 
courts,  not  to  create  new  courts  with 
general  jurisdiction  throughout  the 
State.  And  therefore  the  legislature 
has  no  power  to  change  the  character 
of  these  courts  by  divesting  them  of 
their  locality  and  extending  their  juris- 
diction to  persons  and  matters,  the  sub- 
jects of  actions,  in  other  parts  of  the 
State  outside  of  the  localities  wherein 
said  courts  were  established.  Landers 
f.  Staten  Island  R.  Co.  53  N.  Y.  450. 
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3.  Jurisdiction  of  the  Cause.  —  It  is 

an  established  principle  that  the  privi- 
lege of  parUes  or  witnesses  from  the 
service  of  process  extends  to  all  cases 
where  the  attendance  of  the  party  or 
witness  is  given  in  any  matter  pending 
before  a  lawful  tribunal  having  juris- 
diction of  the  cause.  See  Greenfeaf  on 
Evidence  (14th  ed.),  §  317,  vol.  1,  p.  409. 
It  has  been  held  that  a  party  to  a  suit 
who  at  the  request  of  his  council  goes 
into  another  State,  to  assist  them  in 
taking  depositions  before  a  notary  pub- 
lic to  be  used  in  the  cause,  is  not  free 
from  service  of  process  while  there. 
The  court  saying,  "  In  taking  the  depo- 
sitions the  notary  performed  purely 
ministerial  functions.  He  could  decide 
no  questions,  nor  determine  any  matter 
affecting  the  rights  of  the  parties  to  the 
suit,  nor  was  he,  as  we  have  just  seen, 
connected  with  any  court  or  other  tri- 
bunal having  the  power  to  do  so. 
Hence  he  could  in  no  sense,  in  the 
language  of  Greenleaf,  be  said  to  have 
'jurisdiction  of  the  cause, '  and  there- 
fore he  does  not  fall  within  the  category 
of  any  of  the  tribunals  contemplated  by 
the  rule  in  question. "  Greer  v.  Young, 
120  111.  184;  s.  c,  26  Am.  Law.  Reg. 
37»- 

S.  Jurisdiction  Over  the  Offence.  — 

The  statute  of  7  Geo.  IV,  c.  64,  §  20, 
remedies  in  criminal  cases,  the  "  want 
of  a  proper  or  perfect  venue,  where  the 
court  shall  appear  by  the  indictment 
.  to  have  had  jurisdiction  over  the 
offence. "  It  has  been  decided  that  the 
word  jurisdiction,  as  used  in  that  statute, 
means  local  jurisdiction,  and  not  juris- 
diction with  reference  to  the  nature  of 
the  offence  charged.  Queen  v.  O'Con- 
nor, s  Ad.  &  Ell.,  N.  S.  16  ^8  E.  C.  L.). 

4.  Out  of  the  Jurisdiction.  — By  the 
act  of  congress  of  April  30th,  1790,  ch. 
36,  §  8,  the  United  States  courts  are 
given  jurisdiction  to  try  and  punish 
certain  crimes  when  committed  "out  of 
the  jurisdiction  of  any  particular  State." 
These  words  have  been  defined  to 
mean  out  of  the  jurisdiction  of  any  par- 
ticular State  of  the  Union,  and  not  out 
of  the  jurisdiction  of  any  State  foreign 
or  domestic.  United  States  v.  Pirates, 
5  Wheat.  (U.  S.)  184. 

If  a  witness  is  within  the  State  so 
that  process  may  compel  him  to  testify, 
although  out  of'the  county  where  the 
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case  is  tried,  he  is  not  "out  of  the  juris-  the  capacity  to  determine  the  merits  of 

diction"  within  the  meaning  of  sub-  the  dispute  or  controversy,  and  to 

division  8  of  §  1870  of  the  Code  of  grant  the  relief  asked  for.   The  provi- 

Civil  Procedure  of  California,  so  as  to  sion  does  not  give  countenance  to  the 

permit  his  testimony  given  on  a  former  idea  that  the  suit  or  proceeding  is  to  be 

trial  to  be  received  in  evidence.  Meyer  retained  in  the  circuit  court  till  brought 

v.  Roth,  51  Cat.  582.  to  a  formal  adjudication  on  the  merit*, 

1.  Similar  Jurisdiction. —  Article  6,  when,  at  that  ultimate  stage,  the  court 

$  14  of  the  constitution  of  Virginia  must  say  that  the  case  is  not  within  its 

provides  for  the  creation  of  corporation  jurisdiction,  after  the  party  successfully 

or  hustings  courts  "with  similar  juris-  challenging  the  jurisdiction  has  been 

diction  which  may  be  given  by  law  to  harassed  by  expenses  and  injured  by 

circuit  courts  of  this  State."*    It  has  delay.   But  it  means  what  it  says,  that 

been  held  that  the  words  "similar  juris-  the  dismissal  or  remanding  'shall'  be 

diction"  were  not  intended  to  restrict,  made  whenever,  'at  any  time'  after  the 

but  to  enlarge  the  jurisdiction  of  these  suit  is  brought  or  removed  to  the  circuit 

courts,  and  to  elevate  them  to  the  grade  court,  it  shall  appear  to  the  satisfaction 

and  dignity  of  circuit  courts,  and  there-  of  that  court  that  there  is,  really  and 

fore  it  was  competent  for  the  legislature  substantially,  no  dispute  or  controversy 

to  give  to  the  corporation  courts  juris-  of  which  it  has  jurisdiction,  in  the 

diction  to  try  cases  of  felony,  though  sense  above  pointed  out;  the  right  to 

the  jurisdiction  in  such  rases  was  taken  have  a  review  by  this  court  of  the  ordir 

away  from  the  circuit  courts.  Chahoon  dismissing  or  remanding  the  suit  being 

.    v.  Commonwealth,  21  Gratt.  (Va.)  822.  given  to  the  aggrieved  party  at  once, 

3.  Summary  Jurisdiction.  —  By  the  instead  of  his  being  compelled  to  await 

statute    20    and    21    Vict,  ch.  43,  the  making  of  such  an  order  at  the  end 

justices  of  the  peace  are  empowered,  of  a  full  and  formal  hearing  or  trial,  on 

when  exercising  a  summary  jurisdiction,  issues  and  proofs,  on  the  merits  alleged 

to  submit  a  case  stated  to  the  courts  to  on  either  side."   Blatchford,  J.,  in 

get  advice  on  points  of  law  therein  in-  Rosenbaum  v.  Bauer,  7  Sup.  Ct  Rep. 

volved.   It  has  been  queried  whether  a  633. 

proceeding  to  distrain  for  rates  under  The  phrase  "within  the  jurisdiction" 
*  the  English  statutes  was  an  exercise  of  used  in  extradition  treaties  has  a  broad- 
summary  jurisdiction  such  as  would  er  meaning  than  that  of  mere  physical 
enable  "them  to  submit  such  a  case  territorial  jurisdiction,  or  even  of  quasi 
stated.  Sweetman  v.  Guest,  L.  R.,  3  territorial  jurisdiction  or  treaty  juris- 
Q.  B.  262.  diction.  It  has  an  enlarged  meaning 
S.  Within  til*  Jurisdiction. — The  act  of  equivalent  to  the  words  "authority,  cog- 
congress  of  March  3rd,  1875,  $  5  (18  St.  nizance  or  power  of  the  courts,"  and 
U.  S.  470,  472),  provides:  "That  if,  in  when  the  person  whose  extradition  is 
any  suit  commenced  in  a  circuit  court  or  sought  cannot  be  tried  Or  punished  in 
removed  from  a  State  court  to  a  circuit  the  territory  where  he  is  found  for  the 
couat  of  ihe  United  States,  it  shall  ap-  crime  charged,  no  reason  exists  -why 
pear  '  to  the  satisfaction  of  said  circuit  any  court  should  strain  after  a  construe  - 
court,  at  any  time  after  such  suit  has  tion  which  would  prevent  his  delivery 
been  brought  or  removed  thereto,  that  up  to  a  jurisdiction  where  he  may  be 
such  suit  does  not  really  and  substan-  tried  for  the  offence.  Therefore  a  sub- 
tially  involve  a  dispute  or  contro\ersy  ject  of  Prussia  charged  with  a  crime 
properly  within  the  jurisdiction  of  committed  in  Belgium,  with  which 
said  circuit  court  .  .  .  The  said  country  we  had  no  extradition  treaty, 
circuit  court  shall  proceed  no  further  was  delivered  up  to  Prussia,  whose 
therein,  but  shall  dismiss  the  suit  or  re-  courts  had  jurisdiction  to  try  Prussian 
mand  it  to  the  court  from  which  it  was  subjects  for  crimes  committed  in  foreign 
removed,"  etc.  In  a  case  arising  under  countries.  Ex  parte  Stupp  or  Vogt, 
said  act,  the  above  words  "within  the  11  Blatchf.  (U.S.)  124;  i8Int  Rev.  Rec. 
jurisdiction"  have  been  defined  as  fol-  18. 

lows:  "Whatis  meant  by  the  expression      In  California  it  is  requisite  that  the 

'within  the  jurisdiction?'     It  means  subscribing  witness  to  a  written  instru- 

*within  the  judicial  cognizance,'  within  ment  should  be  produced  if  he  is  tvitkim 
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Jurisdiction  Clause 
of  a  bill  in  equity.1 
JUBOB. — One  of  a  jury* 


JUROR.  Definition. 

This  is  the  name  given  to  the  sixth  part 


tke  jurisdiction  of  tke  rourt.  This 
has  been  interpreted  to  mean  within 
the  State.  Stevens  v.  Irwin,  12  Cat. 
306. 

The  English  Judicature  act  of  1875, 
ch.  1,  order  11,  rule  1,  provides  inter 
alia  that  "Service  out  of  the  jurisdiction 
of  a  writ  of  summons  or  notice  of  a  writ 
of  summons  may  he  allowed  by  the 
court  or  a  judge  whenever  .  .  .  any 
act    .  for  which  damages  are 

sought  to  be  recovered  was  .  .  . 
done  .  .  .  within  the  jurisdiction. " 
It  has  been  decided  that  this  act  did  not 
contemplate  any  alteration  of  the  law, 
and  that  as  under  the  law  prior  to  the 
passage  of  that  act  courts  had  no  juris- 
diction in  actions  in  personam  to  re- 
cover damages  for  injuries  inflicted  on 
the  high  seas,  unless  the  defendants 
could  have  been  served  with  a  citation 
within  the  territorial  jurisdiction  of  the 
court,  therefore  the  above  words  in  the 
act  "within  the  jurisdiction"  must 
mean  within  the  territorial  jurisdiction, 
and  leave  to  issue  such  a  summons  of 
which  notice  would  be  given  out  o( 
the  jurisdiction  was  refused.  In  re 
Smith  et  at.,  L.  R.,  1  Prob.  Div.  300. 

L  Jurisdiction  Clause. — "The  sixth 
part  of  the  bill  is  what  is  called  the 
jurisdiction  clause,  and  is  intended  to 
give  jurisdiction  of  the  suit  to  the  court 
by  a  general  averment  that  the  acts 
complained  of  are  contrary  to  equity, 
and  tend  to  the  injury  of  the  plaintiff, 
and  that  he  has  no  remedy,  or  not  a 
complete  remedy,  without  the  assist- 
ance of  a  court  of  equity.  But  this 
clause  is  wholly  unnecessary,  for  it  will 
not  of  itself  give  jurisdiction  to  the 
court.  If  the  case  made  by  the  bill  is 
otherwise  clearly  of  equitable  jurisdic 
tion,  the  court  will  sustain  it,  although 
the  clause  is  omitted.  If.  on  the  con- 
trary, the  case  so  made  is  not  of  equit- 
able* jurisdiction,  the  bill  will  be  dis- 
missed notwithstanding  such  an  aver- 
ment is  made  in  it.  For  the  court 
cannot  assume  any  jurisdiction,  except 
upon  cases  and  principles  which  clearly 
justify  its  interposition.  At  best,  there- 
fore, the  clause  is  a  mere  superfluity." 
Story  on  Equitable  Pleadings  (9th  ed.), 
§34;  Mitford  on  Pleadings  in  Chancery 
(5th  ed.).  43,  44,  Barton's  Suit  in  Equity 
'Ingersoll's  ed.),  p.  31. 


The  following  form  is  given  in  Van 
Heythewsen's  Equity  Draftsman  (4th 
Am.  ed.),  p.  5: 

"All  which  actings,  doings,  pretences 
and  refusals  are  contrary  to  equity  and 
good  conscience  and  tend  to  the  manifest 
wrong  and  injury  of  your  orators  in 
the  premises.  In  consideration  when  - 
of,  and  forasmuch  as  your  orators  can 
only  have  adequate  relief  in  the  pren  - 
ises  in  a  court  of  equity  where  matters 
of  this  nature  are  properly  cognizable 
and  relievablf.  To  the  end,  therefore," 
etc.  The  21st  rule  of  the  Equity  Rules 
of  the  Supreme  Court  of  the  United 
States  provides  that  "The  plaintiff,  in 
his  bill,  shall  be  at  liberty  to  omit,  at 
his  option,  ...  the  jurisdiction 
clause  of  the  bill." 

But  it  is  necessary  that  the  bill  should 
state  a  clause  within  the  appropriate 
jurisdiction  of  the  court  as  a  court  of 
equity.  Bateman  v.  Willoe,  t  Sch.  & 
Lef.  201,  204;  Chase  v.  Palmer,  25  Me. 
3*t- 

2.  On  a  trial  for  murder  the  court,  in 
commenting  on  the  evidence  necessary 
to  produce  conviction,  said:  "He  who 
is  to  pass  on  the  question  (of  guilt  or 
innocence)  is  not  at  liberty  to  disbelieve 
as  a  juror  while  he  disbelieves  as  a 
man."  This  was  assigned  as  error,  but 
was  affirmed,  the  court,  Knox,  J.,  say- 
ing: "It  is  made  matter  of  complaint 
that  the  judge  in  his  charge,  among 
other  remarks,  said  that  "he  who  is  to 
pass  on  the  question.'  etc. 
Notwithstanding  the  high  authority 
which  sanctions  the  use  of  its  language, 
it  is  possible  that  some  jurors  may  oc- 
casionally be  misled  by  it.  Men,  in 
their  social  conduct  and  business  trans- 
actions, often  act  on  bare  suspicion, 
without  evidence,  and  this  some  jurors 
might  possibly  suppose  is  what  is 
meant  by  their  belief  as  men,  contradis- 
tinguished from  their  belief  as  jurors. 
But  it  is  impossible  for  us  to  supply 
jurors  with  intelligence  and  judgment, 
and  equally  out  of  our  power  to  pre- 
scribe to  the  courts  below  the  language 
which  the  judges  are  to  use  in  commu- 
nicating instructions.  The  judge  who 
endeavors  to  express  his  thoughts  in  a 
stvl"  so  plain  and  simple  that  he  will  be 
readily  understood  by  the  most  un- 
learned men  on  the  jury  best  performs 
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JURY  AND  JURY  TRIAL— (See,  among  preceding  articles, 
Appeal  ;  Bill  of  Exceptions  ;  Constitutional  Law  ;  Cor- 
oner; Criminal  Procedure;  Error,  Writ  of;  Evidence; 
Grand  Juries;  Indictments;  Instructions). 


I.  Definition,  319. 
II.  Rights  of  Juries,  319. 
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2.  Petit  Jury,  319. 

3.  Coroner's  Jury,  320. 

4.  Sheriff's  Jury,  320. 

5.  Common  J ury,  320. 

6.  Special  Jury,  320.  [321. 
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Definition.  JUR  Y  AND  JUR  Y  TRIAL.         Kind*  of  Juris.. 


1.  Deixritioh. — A  jury  is  a  body  of  men  selected  in  the  man- 
ner prescribed  by  law  and  sworn  to  declare  the  facts  in  a  case  as 
they  appear  from  the  evidence  presented.1 

n.  Khjds  of  Jtjbies — 1.  Grand  Jury. 

2.  Petit  Jury. — In  contradistinction  to  the  grand  jury,*  which 
presents  indictments  for  trial,  is  the  petit  or  traverse  jury,  a  body 
of  twelve  3  men  sworn  to  try  and  determine  by  a  unanimous  ver- 


mis part  of  the  duties  of  his  high  office. 
The  question  for  us  to  decide,  however, 
is  not  whether  the  court  made  use  of 
the  language  best  understood  by  the 
jury,  but  whether  instructions  have 
been  given  which  are  erroneous  in 
point  of  law.  It  must  be  remembered 
that  jurors  are  men,  and  that  it  is  be- 
cause they  have  human  hearts  and 
sympathies  and  judgments  that  they 
are  selected  to  determine  upon  the 
rights  of  their  fellow  men.  If  they 
were  more  or  less  than  men  they  would 
not  be  the  constitutional  peers  of  the 
prisoner,  and  would  be  disqualified  to  de- 
cide his  cause.  The  term  "jurors" 
means  nothing  more  than  twelve  men 
qualified  and  sworn  to  try  a  cause  ac- 
cording to  the  evidence.  Their  oaths 
as  jurors  rest  on  their  consciences  as 
men,  and  as  men  they  are  accountable 
to  God  and  their  country  for  their  ver- 
dict. Nothing  more  is  demanded  of 
them  as  jurors  than  an  honest  exercise 
of  their  judgment  as  men.  The  evi- 
dence which  produces  conviction  on 
their  minds  in  one  capacity  works  the 
same  result  in  another.  Their  belief  is 
the  same  in  both.  There  was,  there- 
fore, no  error  in  law  in  adopting  the 
language  used  by  Chief  Justice  Gib- 
son in  Com.  v.  Harman,  4  Barr.  273." 
Fife,  Jones  &  Stewart  v.  Com.,  29  Pa. 

St-  429>  438- 

1.  See  Bouv.  Law  Diet.;  Cal.  Code 
Proced.,  193,  194;  Proffatt  on  Jury 
Trial,  §  76.  The  term  is  often  used  in  a 
loose  sense  to  cover  a  variety  of  bodies. 
See  Co.  Litt.  (Butler  &  Hargraves) 
■55*i  3,  Matter  of  Pennsylvania 
Hall,  5  Pa.  St.  204;  Bennett  v.  Com.,  2 
Wash.  (Va.)  154;  Tredyffrin  School 
Lands,  17  Pa.  Co.  Ct  Rep.  15. 

In  Soeno  v.  Racine,  10  Wis.  271,  the 
city  charter  authorized  certain  improve- 
ments (breakwaters  and  sea  walls)  and 
directed  the  cost  to  be  assessed  upon 
the  neighboring  lots,  as  a  jury  of  six 
freeholders,  chosen  to  appraise  the 
damages  for  opening  streets,  etc.,  might 
determine,  and  that  they  should  return 
their  determination  to  the  city  coun- 
cil. It  was  held  that  these  six  were  not 


a  "jury,"  but  public  commissioners,  and 
that  the  decision  of  the  majority  was 
binding. 

In  the  construction  of  the  United 
States,  and  generally  elsewhere,  the 
term  "jury"  means  the  petit  jury.  State 
v.  McClear,  n  Nev.  39.  See  Consti- 
tutional Law,  vol.  3,  p.  731,  el  sea. 

3.  See  Grand  Jury,  vol.  9,  p.  1. 

3.  Co.  Litt.  (Butler  &  Hargraves) 
155*,  n.  3;  2  Hale  P.  C.  161 ;  Bac.  Abr., 
Juries,  A;  1  Chit.  Cr.  L.  505;  2  Trials 
per  Pais  (1725)  79. 

Any  less  than  this  number  of  twelve 
would  not  be  a  common  law  jury,  and 
not  such  a  jury  as  the  censtitution 
guarantees  to  accused  parties.  Cooley 
Const.  Lim.,  p.  319. 

The  number  of  persons  to  compose  a 
jury  in  the  federal  courts  is  subject  to 
the  rules  of  the  common  law.  U.  S.  v. 
Dow,  Taney  34. 

By  the  constitutions  of  Michigan  (ch. 
446),  Colorado  (chs.  2,  23),  Florida 
(chs.  6,  12),  and  Louisiana  (ch.  n6)r 
the  legislature  may  in  civil  cases  au- 
thorize a  trial  by  a  jury  of  less  than 
twelve  men;  and  in  inferior  courts  by 
the  constitutions  of  Illinois.  Iowa, 
Georgia,  North  Carolina,  Missouri, 
Nebraska,  Texas  and  West  Virginia. 
See,  however,  Vaugh  v.  Slade,  30  Mo. 
600. 

By  the  constitution  of  New  Jersey, 
in  civil  suits  involving  less  than  $50, 
the  trial  may  be  by  a  jury  of  six  men. 

In  California,  the  parties  may  agree 
on  a  jury  of  less  than  twelve.  See,- 
generally,  State  v.  McClear,  11 
39;  Kreuchi  v.  Dehler,  50  111. 
People  v.  Lane,  55  Barb.  (H. 
168. 

But  in  criminal  cases  there  is  no- 
doubt  that  a  legal  verdict  cannot  be 
rendered  by  a  jury  of  more  or  less  than 
twelve  men.  Brazier  v.  State,  44  Ala- 
387;  State  v.  Cox,  8  Ark.  436;  Gibson? 
v .  State,  16  Fla.  291;  Byrd  v.  State,  1 
How.  (Miss.)  163;  Carpenter  v.  State, 
4  How.  (Miss.),  163;  Smith  v.  Atlantic 
R.  Co.,  25  Ohio  St  91;  Wynehame  v. 
People,  13  N.  Y.  378;  Cancemio  v. 
People,  18  N.  Y.  128;  Bullard  v.  Statev 
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Xinds  of  Juries. 


JURY  AND  JUR Y  TRIAL.    Corona*  Jury,  etc 


•diet  the  facts  of  a  case  in  dispute  as  they  are  proven,  from  the 
evidence  presented.1 

3.  Coroner's  Jury* — 1  Sheriff's  Jury* 

5.  Common  Jury. — A  common  jury  is  a  petit  jury  returned  in  the 
regular  manner4  for  the  trial  of  all  the  cases  at  issue.6 

6.  Special  Jury. — A  special  or  struck  jury  is  one  returned  for 
the  trial  of  a  particular  case.6  In  many  of  the  States,  statutes 
regulate  the  mode  of  selection 1  and  provide  when  a  special  jury 
shall  be  granted.8  In  some  States  it  is  allowed  as  of  course;  in 
■others,  only  in  cases  of  exceptional  difficulty  or  importance.9 


38  Tex.  504.  See  also"  Bell  v.  State,  44 
Ala.  393. 

See  Constitutional  Law,  Right 
to  Trial  by  Jury,  vol.  3,  p.  731,  et  seq. 

1.  Bouvier's  definition  is  '  a  jury  who 
try  the  question  in  issue  and  pass  finally 
upon  the  truth  of  the  facts  In  dispute. 

Under  the  California  Code  of  Pro- 
cedure, t)t)  193,  194,  a  trial  jury  is  held 
to  be  "a  body  of  men  returned  from  the' 
citizens  of  a  particular  district  before  a 
court  or  officer  of  competent  jurisdic- 
tion and  sworn  to  try  and  determine, 
by  a  unanimous  verdict,  a  question  of 
tact  It  consists  of  twelve  men,  unless 
the  parties  to  the  action  agree  upon  a 
less  number."  Proffatt  on  Jury  Trial, 
4  76.   See  3  Bl.  Com.  352. 

8.  See  Coroner,  vol.  4,  p.  176. 

S.  See  Sheriff. 

4.  See  infra, Organization. 

5.  Bouvier  Law  Diet.;  3  Bl.  Com. 
358. 

6.  According  to  Bouvier  it  is  a  jury 
"selected  bv  the  assistance  of  the  par- 
ties." 

7.  The  difference  between  the  Eng- 
lish method  and  that  used  in  most  of  the 
States  is  that  in  the  former  the  officer 
charged  with  the  duty  of  making  up 
the  list  from  which  the  special  jury  is 
struck  is  not  obliged  to  take  the  names 
in  any  order  in  which  they  stand  on  the 
regular  list:  he  may  make  a  special 
selection.  Thompson  and  Merriam  on 
Juries,  §  13;  citing  King  t>.  Wooler,  1 
Barn.  &  Aid.  193.  See  M.  &  E.  R.  Co. 
■v.  Thompson,  77  Ala.  448. 

Striking'  Juriei.— The  method  of 
striking  is  substantially  the  same  in  all 
of  the  States.  A  rule  or  order  having 
been  obtained,  the  county  clerk,  at  the 
time  appointed,  in  the  presence  of  the 
■parties  or  their  counsel,  draws  from  the 
list  of  jurors  forty-eight  indifferent 
persons.  From  this  list  twelve  names 
are  struck  by  each  of  the  parties  and 
the  remaining  twenty-four  are  certified 
by  the  clerk  to  the  sheriff,  who  sum- 
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mom  them  as  other  jurors  are  sum- 
moned. Proffatt  on  Jury  Trial,  $  73;  a 
N.  Y.  Rev.  Stat  418;  Bright  Purd. 
Dig.  (Pa.),  tit.  Juries,  pi.  66.  See  also 
act  June  23rd,  1885  (Pa.),  as  to  the 
effect  of  which  on  the  right  to  have  a 
special  jury  there  appears  to  be  some 
doubt  See  Powel  v.  Whitaker,  20  W. 
N.  C.  (Pa.)  58. 

8.  Ark.  Dig.  Stat  1874,  4  3703;  Code 
Ala.  1876,  p.  527,  $  18;  R.  S.  Del.  1874, 
v  37<>3;  Code  Ga.  1873.  v  393';  Miller's 
R.  C.  Iowa  1880,  $  2778;  2  Ind.  Rev. 
1876,  p.  159,  §  1,  note;  R.  S.  La.  1876, 
$  2153;  L.  Mich.  1871,  $  G005;  R.  S. 
Mo.  1879,  $  2802;  Rev.  N.  J.  1877,  p. 
527,  $  18,  N.  Y.  Code,  §  1063;  R.  S. 
Ohio  1880,  $  5185. 

9.  In  Arkansas,  Delaware,  Georgia, 
Jovia  and  Ohio,  the  special  jury  is 
granted  as  of  course.  In  New  Tork, 
it  is  granted  only  in  extreme  cases. 
See  statutes  cited  in  the  preceding  note. 
Thompson  on  Trials,  $  7.  See,  for  a 
general  discussion,  Merriam  &  Thomp- 
son on  Juries,  $  12;  Patchin  v.  Sands, 
10  Wend.  (N.  Y.)  570;  Murphy  v. 
Repp,  1  Duer  (N.  Y.)  659;  Livingston 
v.  Smith.  1  Johns.  (N.  Y.)  141. 

In  Louisiana,  special  juries  are  com- 
posed of  persons,  otherwise  qualified 
for  jury  duty,  who  are  possessed  of  cer- 
tain special  qualifications  demanded  by 
the  peculiarities  of  the  case  on  trial. 
Golding  v.  Petit,  27  La.  An.  86. 

Qualifications. — In  the  last  men- 
tioned case  it  was  held  that  a  statute 
prescribing  the  qualifications  of  special 
jurors  is  construed  as  prescribing  quali- 
fications additional  to  the  ordinary 
qualifications,  not  exclusive  of  them. 

In  Pennsylvania,  special  jurors  are 
not  required  to  be  freeholders.  Mc- 
Dermott  v.  Hoffman,  70  Pa.  St  55. 

Challenges. — Under  some  statutes, 
challenges  for  cause  are  allowed  before 
the  striking  begins.  R.  S.  Del.  1874,  ch. 
109,  $  18;  2  Ind.  Rev.  Stat.  1376,  p.  159, 
$  1,  note;  R.  S.  Mo.  1879,  $  2802. 
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light  to  Triil,  etc.    JURY  AND  JURY  TRIAL.  Qualification.. 


7.  Jury  de  Medietate  Lingos. — Until  lately,  a  jury  de  medietate 
lingua,  consisting  half  of  aliens  and  half  of  inhabitants,  was  a 
privilege  accorded  in  England,  where  either  party  was  an  alien 
born.1  This  has  now  been  abolished  in  England  and  in  all  of  the 
States  except  Kentucky? 

8.  Jury  of  Women. — By  the  common  law,  a  jury  of  women .  may 
be  empanelled  in  certain  cases  upon  a  writ  de  ventre  inspiciendo 
to  try  the  question  whether  with  child  or  not.8 

m.  Eight  to  Trial  bt  Jtjby.4 

IV.  Qualifications.5 — According  to  the  ancient  writ  of  venire 
facias,  the  sheriff  was  commanded  to  select  for  jury  duty  twelve 
"free  and  lawful6  men  of  the  body  of  his  council,"  who  were  not 
of  kin  to  either  party.*  A  freehold  qualification  existed  at  one 
time;  but  the  property  requirement  was  a  continuous  subject  of 
legislation.8 

In  the  United  States,  the  qualifications  are  generally  fixed  by 


In  Dothard  v.  Denson,  72  Ala.  541, 
it  was  decided  that  although  a  struck 
jury  roust  not  be  challenged  for  any 
cause  (Code  Ala.,  §  3018),  yet  either 
party  may  challenge  a  juror  for  cause 
on  account  of  bias  or  interest  in  the 
particular  case. 

In  Pennslyvania  a  struck  jury  may 
even  be  challenged  peremptorily. 
McOermott  v.  Hoffman,  70  Pa.  55. 

See,  as  to  various  objections  and  de- 
lects in  the  proceedings  considered  upon 
challenge  to  the  array  and  motion  to 
amend.  People  v.  Tweed,  50  How.  (N. 
Y.)  Pr.  262,  273, 280. 

L  3  Bl.  Com.  360;  Thompson  &  Mer- 
riatn,  Juries,  $  16.  By  the  act  6  Geo. 
IV,  ch.  50,  §  47,this  privilege  of  an  alien 
was  confirmed. 

2.  In  the  United  States,  generally, 
alienage  is  a  ground  for  excluding  a 
juror,  whatever  the  citizenship  of  the 
parties  to  the  suit.  Cooley  Bl.  Com. 
3, 361,  note;  Bright  Purd.  Dig.  (Pa.) 
tit.  Juries,  pi.  62;  State  v.  Antonio,  4 
Hawks  (N.  Car.)  200. 

But  where,  as  in  Michigan,  an  elector 
may  be  a  foreigner  not  yet  naturalized, 
but  intending  to  be,  the  simple  fact  of 
alienage  does  not  disqualify  a  juror  and 
nothing  will  be  presumed  against  his 
right  to  act.  People  v.  Scott,  56  Mich. 
154,  «£8- 

In  England,  the  act  33  Vict.,  ch.  14,  $ 
f,  has  done  away  with  this  species  of 
juries. 

In  Kentucky,  the  court  may  still  di- 
rect a  return  of  this  jury.   G.  L.  Ky. 

,879-  P-  57*.  4  6- 

A  man  of  color,  indicted  for  a  felony, 
i«  not  entitled  to  demand  to  be  tried  by 
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a  mixed  jury.  Mitchell's  Case,  33 
Gratt.  ( Va.)  845;  Lawrence  v.  Com.,  81 
Va.  484. 

5.  3  Bl.  Com.  362. 

While  the  cases  are  very  rare,  there 
is  no  evidence  that  a  jury  of  women  is 
not  a  part  of  the  machinery  of  the  law 
in  those  States  in  which  the  common 
law  prevails.  See  Alb.  Law  Journal, 
vol.  39,  No.  17,  p.  326.  In  Anne 
Wycherley's  case  in  England  8  C.  & 
P.  262,  the  jury  of  women  asked  for 
and  got  the  assistance  of  a  surgeon. 

Jn  the  famous  Massachusetts  case  of 
Mrs.  Bathsheba  Spooner,  1778,  on  a 
petition  to  the  governor  and  council, 
the  council  issued  to  the  sheriff  a  writ 
de  ventre  inspiciendo,  ordering  him  to 
summon  a  jury  of  "two  men  midwives 
and  twelve  *  discreet  and  lawful 
matrons." 

For  a  revival  of  this  case  see  the 
Harvard  Law  Review  for  April,  1889. 

4.  See  Constitutional  Law,  vol. 

3.  P-  73«.  ei  "I- 

6.  Under  this  head  will  be  treated 
requirements  of  general  qualification, 
which,  as  prescribed  by  statute,  must 
be  observed  in  making  up  the  list  of 
jurors  by  the  officer  appointed.  (For 
their  violation  in  some  cases  penalties 
are  inflicted.  See  Bright  Purd.  Dig. 
(Pa.)  tit.  Juries,  pi.  62.) 

The  competency  of  individual  jurors 
in  particular  cases  will  be  considered 
below  under  Challenges  for  C  a  use. 

6.  For  the  meaning  of  legalis  homo, 
see  Co.  Litt.  155  b. 

T.  3  Bl.  Com.  352. 

8.  Co.  Litt.,  vf  '155  t>;  156  b;  Ch.  Bl. 
Com.  3,  362. 
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In  several  States  the  constitution  prescribes  qualifica- 
others  it  provides  for  their  prescription  by  the  legis- 


statute.1 
tions ;  in 
lature* 

Where  the  constitution  prescribes  qualifications,  the  legislature 
is  powerless  to  restrict  them.3  The  legislature  may,  however, 
abolish  the  common  law  qualifications  and  provide  others.* 

Jurors,  to  serve  in  the  United  States  courts  in  each  State,  re- 
spectively, must  have  Jike  qualifications  as  jurors  .of  the  highest 
court  of  law  of  such  State." 


1.  Power  to  prescribe  other  than  the 
common  law  requirements  by  abolish- 
ing the  freehold  or  property  qualifica- 
tions is  fully  established.  See  Thomp- 
son on  Trials,  $  to. 

2.  The  constitution  of  Tennessee  pro- 
vides that  no  political  test  can  be  re- 
quired of  jurors  (c.  I,  6.)  And  that 
of  Mississippi,  that  no  property  quali- 
fications can  be  required  (c.  I,  13.) 
That  of  New  Hampshire,  that  great 
care  should  be  taken  that  none  but 
qualified  persons  should  serve  on  juries 
and  that  they  should  be  fully  compen- 
sated (c.  I,  21.)  That  of  Vermont, 
that  great  care  should  be  taken  to  pre- 
vent corruption  or  partiality  in  the 
choice  of  juries,  (c.  2,  31.) 

By  the  constitutions  of  Virginia  (c. 
3,  3)  and  Florida  (c.  4,  23),  no  person 
can  serve  on  a  jury  who  is  not  a  quali- 
fied elector  of  the  State.  In  Texas  (c. 
16,  »2),  California  (c.  20,  11),  and  Ne- 
vada (c.  4,  27),  the  legislature  is  to  pass 
laws  excluding  persons  from  serving  on 
juries  in  the  same  cases  in  which  they 
are  excluded  from  voting. 

S.  Maloy  v.  State,  33  Tex.  C99; 
Brennan  v.  State,  33  Tex.  266;  Wilson 
v.  State,  35  Tex.  365.  Contra,  Lester  v. 
State,  2  Tex.  App.  432. 

In  Chahoon  v.  Com.,  20  Gratt.  (Va.) 
733  (•871),  it  was  held,  that  $  3  of  art. 
3  of  the  Virginia  constitution,  which 
provides  that  "all  persons  entitled  to 
vote  and  hold  office,  and  none  others, 
shall  be  eligible  to  sit  as  jurors,"  does 
not  operate  propria  vigore,  and  with- 
out any  legislation  on  the  subject,  to  re- 
peal all  existing  laws  in  conflict  there- 
with, and  until  such  legislature  is  had, 
the  existing  law  continues  in  force. 

In  Arkansas,  it  was  held,  that  the 
provisions  of  the  constitution  (186S), 
prescribing  the  qualification  of  jurors 
did  not  take  from  the  legislature  the 
power  to  direct  in  what  manner  the 
question  of  qualification  should  be  de- 
termined by  the  courts,  and  the  statute 
(Gould's  Dig.,  ch.  98,  $  25)  regulating- 


this  matter  is  not  in  conflict  with  the 
constitutional  provision,  nor  was  it  ab- 
rogated by  the  code  of  practice  prior  to 
the  amendment  of  1871.  Whitehead  v. 
Wells,  29  Ark.  99  (1874).  See  Rafe  v. 
State,  20  Ga.  60,  and  Jesse  v.  State,  20 
Ga.  156,  in  regard  to  the  constitution- 
ality of  the  act  of  February  28th,  1856. 

A  provision  in  a  State  constitution 
that  no  person  shall  be  eligible  as  a 
juror  who  is  not  entitled  to  vote  and 
hold  office  applies  only  to  disabilities 
imposed  by  that  constitution,  and  not 
to  those  imposed  by  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States.  Sands  v.  State,  21 
Gratt.  (Va.)  871  (1872). 

4.  Kirwin  v.  People,  96  111.  206;  Com. 
v,  Doreey,  103  Mass.  403;  Byrd  v. 
State,  1  How.  (Miss.)  163;  State  v. 
Wilson.  48  N.  H.  398. 

The  legislature  may  define  the  mode 
of  ascertaining  such  qualifications. 
Whitehead  v.  Wells,  29  Ark.  09. 

In  Rhode  Island,  Gen.  Stat,  ch.  189, 
§  1,  the  word  "liable"  is  tantamount  to 
"qualified,"  and  the  section  defines  the 
qualification  of  jurors  as  well  as  the 
liability  to  serve.  Slate  v.  Davis,  12 
R.  I.  492. 

Making  certain  qualifications  neces- 
sary to  be  possessed  by  an  individual, 
to  constitute  him  a  juror,  necessarily 
disqualifies  a  person  not  possessing 
those  qualifications,  although  the 
prisoner  assent  to  his  sitting  as  such. 
Gu3'kowski  v.  People,  2  III.  (1  Scam.) 
476. 

6.  Act  of  congress,  July  20th,  1840 
(5  Stats,  at  L.  394).  Literal  conform- 
ity to  the  mode  of  selecting  and  draw- 
ing jurors  prescribed  by  the  State  laws 
is  not  required;  substantial  conformity 
is  sufficient,  and  that  only  as  far  as 
practicable.  U.  S.  v.  Tallman,  10 
Blatchf.  (U.  S.)  21  (1872).  See  Sands 
v.  State,  21  Gratt.  (Va.)  871  (1872). 

The  act  of  congress  of  June  23rd, 
1873  (18  Stats,  at  L.  25$,  ch.  469). 
relating  to  the  Territory  of  Utah,  and. 
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The  common  law  qualifications  relating  to  residence,  property 
and  mental  condition  have  been,  some  abolished,  some  greatly 
modified  in  England  and  in  the  United  States. 

The  qualifications  prescribed  by  statute  refer  to  residence,  poli' 
tical  status,  property,  mental  condition,  tenure  of  public  office,  pre- 
vious service  as  juror  and  other  circumstances. 

Residence  and  Political  Status. — A  great  variety  of  qualifica- 
tions is  found  in  the  different  States  in  regard  to  citizenship  and 
length  of  residence.  The  first  requisite,  in  all  cases,  is  residence 
within  the  county,  sometimes  without  political  privileges.1 

It  is  generally  requisite  that  a  juror  be  an  elector  of  the 
county.* 


known  as  the  Poland  law,  does  not 
profess  to  prescribe  all  the  qualifica- 
tions of  jurors  in  that  territory,  and  it 
supersedes  and  controls  the  territorial 
laws  only  so  far  as  it  prescribes  a  new 
qualification  of  the  same  kind  as  em- 
braced in  the  territorial  law.  Conway 
v.  Clinton,  i  UtahT.  215  (175  J. 

1.  In  Missouri,  a  person  summoned 
as  a  juror  had  been  living  in  the  county 
about  two  months,  having  come  thither 
from  another  State,  with  the  intention 
of  making  it  his  permanent  home.  He 
was  held  qualified  under  a  statute  re- 
quiring every  juror  to  be  "a  male 
citizen  of  the  State  and  a  resident  of 
the  county."  State  v.  Francis,  76  Mo. 
681. 

In  Arkansas,  "a  resident  in  the 
county,  and  a  citizen  of  the  State,  is 
competent  to  serve  as  a  juror,  although 
his  residence  has  not  been  of  sufficient 
length  to  confer  upon  him  political 
privileges."    Anderson  v.  State,  5  Ark. 

U.  S.  v.  Nardello,  4  Mackey  (D. 
C.)  503,  it  was  decided  that  one  who 
lived  in  Washington,  although  he  spent 
his  vacations  and  voted  in  Virginia,  was 
a  "resident"  of  Washington  under  Dis- 
trict of  Columbia  Rev.  Stat.,  §  872. 
See  also  Zickefoose  v.  Kendall,  12  W. 
Va.  23;  Sweeney  v.  Baker,  13  W.  Va. 
158. 

As  to  residence  in  the  same  town,  in 
an  action  of  forcible  entry  and  detainer, 
see  Dutton  v.  Tracy,  4  Conn.  79. 

The  provision  in  a  city  charter  that 
the  jury  shall  be  taken  from  the  free 


v.Jackson,  27  Kan.  581;  s.  c,  41  Am. 
Rep.  424. 

Where  it  was  ascertained  after  the 
verdict  that  two  of  the  jurors  had  vol- 
untarily borne  arms  against  the  gov- 
ernment of  the  United  States  during 
the  war  of  the  rebellion,  and,  their  con- 
sequent disabilities  not  having  been  re- 
moved, they  were  not  electors  of  the 
State  of  Kansas,  and  therefore  were 
not  proper  persons  to  serve  as  jurors, 
this  was  held  not  to  be  an  absolute 
disqualification;  and  ground  sufficient 
for  their  discharge  from  the  jury  before 
the  swearing  in,  but  not  sufficient  for 
granting  a  new  trial,  or  for  arresting 
the  judgment  after  the  verdict.  U.  S. 
Rev.  Stat.,  $  820;  U.  S.  v.  Hammond, 
2  Woods  (U.  S.)  197. 

In  The  People  v.  Peralta,  4  Cal.  175, 
in  construing  the  act  (Stat  1852,7,  §  1), 
which  provides  that  a  juror  who  is  not 
an  elector  of  the  county  for  which  he  is 
summoned  is  incompetent  to  serve 
(Sampson  v.  Schaffer,  3  Cal.  107),  it 
was  held  that  residence  (as  it  affects  the 
statutes  of  an  elector)  depends  upon 
intention  as  well  as  fact,  and  mere  in- 
habitancy for  a  short  period,  without 
the  intention  of  acquiring  a  domicile,  is 
insufficient.  See  also  People  v.  Stone- 
cifer,  6  Cal.  40s;  Lask  v.  U.  S.,  1  Pinn. 
(Wis.  T.)  77  (1839). 

The  fact  that  a  qualified  voter  under 
the  constitution  had  not  paid  his  poll 
tax  or  registered  his  name  at  the  time 
of  the  trial  does  not  make  him  an  in- 
competent juror  in  such  cause  under 
the  registry  law,  where  the  time  within 


men  of  the  city  and  not  from  the  body  of  which  a  voter  was  required  to  register 


the  county  is  not  repugnant 
Connecticut  constitution  (art.  1, 
declaring  that  the  right  of  trial  b 
shall  remain  inviolate.    Colt  v. 
12  Conn.  243. 
S.  Hart  v.  State,  14  Neb.  572; 


to  the  his  name  had  not  expired.  State  v. 
§  21),  Salge,  1  Nev.  455;  State  v.  Waterman, 
f  Jury    I  Nev.  543. 

Coes,       A  person  who  has  taken  no  steo 
toward  naturalization  is  prohibited  In- 
State   the  Florida  constitution  from  being  a 
323 
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Qualifications. 


But  no  length  of  citizenship  is  required  as  a  qualification  of 
juror.1 

Alienage  is  generally  a  ground  for  excluding  a  juror  (whatever 
the  citizenship  of  the  parties).*  But  where  an  elector  may  be  a 
foreigner  not  yet  naturalized  but  intending  to  be,  the  simple  fact 
of  alienage  does  not  disqualify  a  juror. 

Property. — Freehold  still  exists  as  a  requirement  in  some  States, 
as  in  Virginia*  and  North  Carolina.*  In  Alabama*  and  Missis- 
sippi* a  juror  must  be  either  a  freeholder  or  a  householder.  On 
the  other  hand,  in  Indiana,  a  freeholder  merely  is  not  competent 
to  sit  upon  a  petit,  jury;  he  must  be  a  householder.* 

In  New  Mexico  the  law  requires  a  juror  to  be  the  owner  of  real 
estate.8  In  other  States  he  must  be  the  owner  of  taxable  prop- 
erty.* 


juror.  And  if  after  the  jury  is  sworn,  and 
before  any  testimony  is  taken,  such  an 
one  is  discovered  to  be  on  the  jury,  the 
court  should  discharge  him,  supply 
his  place  with  a  competent  person  and 
have  the  entire  jury  sworn  anew.  Keech 
v.  State,  IC  Fla.  591.  See  also  Judson 
v.  Eslava,  Ni'nor  (Ala.)  2. 

1.  Byrd  v.  State,  2  Miss.  (1  How. 
163.) 

3.  Seej«/r«,  this  title,  Jury  de  Me- 
Diet  ate  Lingua.  In  Kentucky,  such 
a  jury  (composed  one  half  of  foreigners) 
may  still  be  directed  to  be  returned  by 
the  court.  G.  L.  Kentucky,  1879,  p. 
57».  *  6. 

8.  Under  the  act  of  February  14th, 
1846,  a  juror  in  a  criminal  case  must  be  a 
freeholder  in  the  county.  Day's  Case,  3 
Gratt.  (Va.)  629;  Dowdy  v.  Com.,  9 
Gratt.  (Va.)  727. 

4.  Tales  jurors  must  own  real  estate 
of  freehold  situate  in  the  county.  State 
v.  Cooper,  83  N.  C.  671.  A  mortgagor 
in  possession  is  within  the  act  requir- 
ing tales  jurors  to  be  freeholders.  His 
title  is  an  equitable  freehold;  and  the 
act  does  not  require  a  juror  to  have  a 
legal  freehold.  State  v.  Ragland,  75  N. 
C.  12  (1876). 

A  tenant  by  the  courtesy  initiate  is  a 
freeholder  in  the  sense  of  that  term 
as  applicable  to  the  qualification  of 
jurors.    Slate  v.  Mills,  91  N.  C.  581. 

A  statutory  requirement  of  freenold 
qualification  for  talesmen  will  not  by 
implication  be  extended  to  members  of 
the  regular  panel.  Thompson  on  Trials, 
$  53;  State  v.  Wincroft,  76  N.  C.  35. 

5.  The  tenant  and  occupant,  by  yearly 
letting,  of  a  room  used  as  a  sleeping 
apartment,  is  not  a  freeholder  or  house- 
holder within  the  meaning  of  the  Ala- 
bama Code,  $  3583,  which  prescribes 


the  qualifications  of  jurors.  Aaron  n. 
State,  37  Ala.  106;  Ala.  Sel.  Cases  12. 
See  Brown  v.  Witt,  19  Wend.  (N.  Y.) 
475- 

6.  Byrd  v.  State,  2  Miss.  (1  How.) 
163. 

In  Texas,  a  juror  is  disqualified  who 
is  not  a  freeholder  in  the  State  or  a 
householder  in  the  county.  Thompson 
on  Trials,  $  53. 

T.  Bradford  v.  State,  15  Ind.  347; 
Carpenter  v.  Dame,  10  Ind.  125.  See 
Kerwin  v.  The  People,  96  111.  206. 

In  Tennessee,  a  citizen  of  one  county 
who  owns  freehold  lands  in  another, 
or  who  is  the  owner  of  an  occupant 
right  to  lands  situated  in  another 
county,  is  a  good  and  lawful  juror  of 
the  county  in  which  he  resides.  State 
v.  Bryant,  10  Yerg  (Tenn.)  527. 

8.  As  an  "owner,"  a  juror  is  qualified 
if  he  is  in  possession  of,  or  has  a  quali- 
fied interest  in,  real  estate.  Territory  v. 
Young,  2  New  Mex.  03. 

9.  While  the  California  Civil  Code, 
4  198,  requires  that  a  juror  be  "as- 
sessed" on  the  last  roll  etc.,  the  federal 
courts  in  California  will  accept  a  juror 
who  pays  the  taxes,  though  on  the  roll 
the  assessment  is  in  the  name  of  another. 
U.  S.  v.  Hackett,  29  Fed.  Rep  848. 

In  South  Carolina,  it  is  sufficient  if  a 
tax  of  three  shillings  has  been  paid  in 
the  preceding  year.  State  v.  Marvey,  2 
Hill  (S.  Car.)  379;  State  v.  Williams,  2 
Hill  (S.  Car.)  381.  But  a  poll  tax  is 
not  sufficient.  State  v.  Jennings,  15 
Rich.  (S.  Car.)  42;  State  v.  Pratt,  15 
Rich.  (S.  Car.)  47.  See  U.  S.  v.  Rey- 
nolds, 1  Utah  T.  226. 

The  provisions  of  the  territorial  stat- 
ute that  a  person  shall  not  serve  as  a 
petit  juror  unless  he  is  the  owner  of 
taxable  property,  is  express.  The  quall- 
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In  New  York,  ownership  of  either  real  or  personal  property  is 
a  necessary  qualification.1 

In  Texas  and  Mississippi  a  juror  must  be  a  householder,*  a  re- 
quirement which  is  not  in  conflict  with  the  Mississippi  constitu- 
tion, art.  i,  §  13,  which  directs  that  no  property  qualification  shall 
ever  be  required  of  any  person  to  become  a  juror.8 

Education. — In  Texas  the  ability  to  write  is  prescribed  by  the 
code  of  procedure  as  one  of  the  qualifications  of  a  juror.4  Else- 
where, ability  to  understand  and  speak  the  English  language  is 
sufficient.5 

Previous  Service  as  Juror. — The  time  within  which  such  serv- 
ice renders  one  ineligible  to  serve  again  as  a  juror  is  regulated 
by  statute.6 

Certain  public  officers  are  disqualified  from  serving  on  a  jury.' 


fication  must  exist  when  be  is  offered. 
Conway  v.  Clinton,  1  Utah  T.  215 
(1S75).  See  also  State  v.  Doan,  2  Root 
(Conn.)  451. 

1.  Act  of  1847;  Ladd  v.  Prentice,  14 
Conn.  109.  See  Frisry  v.  People,  3 
Abb.  (N.  Y.)  App.  Dec.  215  (1866). 

.Vew  Tork  Rev.  Stat.  411,  §  13, 
Where,  upon  challenge  of  a  juror,  it 
appeared  that  when  placed  on  the  jury 
list  he  was  the  owner  of  a  farm,  for 
which  he  was  assessed,  but  was  not  as- 
sessed for  personal  property,  and  that 
before  the  trial  he  sold  his  farm,  taking 
back  a  mortgage;  it  was  held  that  he  is 
not  eligible.  The  ownership  of  person- 
alty must  be  evidenced  by  the  assess- 
ment roll.  Kelley  v.  People,  55  N.  Y. 
565(1874)- 

2.  That  a  person  has  rented  a  store 
and  slept  in  it  does  not  make  him  a 
householder,  so  that  he  can  serve  on  a 
jury.   Brown  v.  State,  57  Miss.  424. 

See  contra,  Robles  v.  State,  5  Tex. 
App.  346,  where  the  term  "household- 
er"— as  used  in  the  law  denning  the 
qualifications  of  jurors — was  held  to 
apply  to  one  who  "rents  a  room  and 
boards."  As  to  a  citizen  householder 
and  voter  of  an  unorganized  county, 
See  Groom  v.  State,  23  Tex.  App.  82. 

3.  Miss.  Code,  1871,  $  724;  Nelson  v. 
State,  57  Miss.  286. 

4.  The  ability  "to  write"  is  not  satis- 
fied by  the  proposed  juror's  ability  to 
write  his  name  and  nothing  more.  The 
statute  contemplates  that  the  juror  shall 
be  able  to  express  his  ideas  in  writing. 
Albert  Johnson  v.  The  State,  21  Tex. 
App.  368.  This  is  a  qualification  fur- 
thest removed  from  the  letter  of  the 
common  law,  though  not  perhaps  from 
its  spirit 

5.  Fisher  v.  Philadelphia,  4  Brews. 


(Pa.)  39s;  Etheridge  v.  State,  8  Tex. 

App.  133- 

But  in  Com.  v.  Hunnemore,  2  Brews. 
(Pa.)  598  (1867),  it  was  held  that  a 
juror  is  not  disqualified  by  inability  to 
state  his  age;  nor,  in  the  absence  of 
statute,  by  inability  to  read. 

6.  Brewer  v.  Tyringham,  14  Pick. 
(Mass.)  196;  Purd.  Dig.  (Pa.),  "juries," 
pi.  62. 

The  U.  S.  Rev.  St.,  §  812,  which 
provides  that  no  person  shall  be  sum- 
moned as  juror  more  than  once  In 
two  years,  does  not  intend  that  twenty- 
four  months  must  elapse  between  the 
close  of  the  term  at  which  a  juror  is 
summoned  and  serves  and  the  begin- 
ning of  the  next  term  at  which  he  is 
competent  to  serve.  U.  S.  v.  Reeves,  3 
Woods  C.  Ct.  199. 

Texas  jury  law,  1876,  p.  83,  §  26. 
Garcia  v.  State,  5  Tex.  App.  337  (A2). 

7.  County  commissioners  are  dis- 
qualified by  Florida  Laws,  ch.  3010,  §  3. 
This  is  not  a  privilege  at  the  option  of 
the  officer.  But  a  judge  of  a  town 
court  is  not  rendered  incompetent  to 
serve  as  a  juror  in  the  supreme  judicial 
district.    Page  v.  Lewis,  26  Me.  360. 

Officers  of  United  States. — Nor  are 
officers  of  the  United  States  disqualified, 
though  they  have  a  right  to  be  excused. 
State  v.  Quimby,  51  Me.  395. 

Councilman. — In  Pennsylvania,  in 
The  City  of  Scranton  v.  Gore,  23  W.  N. 
C.  419  (1889),  it  was  held  that  under  the 
act  of  April  16th,  1840  (P.  L.  411),  the 
fact  that  a  person  is  a  member  of  the 
council  of  a  town  which  is  a  party  to 
the  case  does  not  disqualify  him  as  a 
juror;  and  if  he  has  been  excluded  on 
account  of  holding  such  office,  the 
judgment  obtained  after  the  trial  must 
be  reversed,  although  his  rejection  does 
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Character. — Statutes  generally  provide  that  the  jurors  drawn 
shall  be  "sober,  intelligent  and  judicious,"  or  similar  qualities.1 

Age  does  not  disqualify  unless  the  person  is  under  twenty-one 
or  over  seventy  years  of  age.2 

V.  Exemption  fbom  Jttby  Duty. — Certain  classes  of  persons  are 
exempt  by  statute  from  service  on  juries.  The  classes  exempt 
are  substantially  the  same  in  all  of  the  States.  The  privilege  has 
reference  either  to  occupation,  public  or  private,*  and  to  age.4 


not  appear  to  have  prejudiced  the 
plaintiff  in  error. 

Deputy  Sheriff. — A  deputy  sheriff  is 
not  disqualified.  Burns  v.  State,  ta 
Tex.  App.  270. 

Coroner. — Nor  a  coroner.  Jackson  v. 
State,  74  Ala.  26. 

Grand  Jurors. — A  grand  juror  of  the 
panel  who  found  a  bill,  is  not  compe- 
tent to  try  the  case.  Greenwood  v. 
State,  34  Tex.  334.  See  infra,  this 
title.Challenges  for  Cause;  Implied  Bias. 

Most  of  the  States  have  statutes  ex- 
pressly or  impliedly  enacting  that  ex- 
emptions by  them  created  shall  not  be 
considered  grounds  of  challenge.  See 
Thompson  on  Trials,  4  10. 

1.  Bright  Pur.  Dig.  (Pa.),  tit  "Juries," 
pi.  2.  Except  in  prosecutions  for  big- 
amy orpolygamy,  under  some  statutes 
of  the  United  States,  a  person  is  not  dis- 
qualified as  a  juror  under  §  5  of  the  act 
of  congress  of  March  22nd,  1882,  by 
reason  of  his  being  a  bigamist  or  polyg- 
amist;  neither  is  such  a  person  disquali- 
fied under  48  of  that  act,  as  the  position 
of  a  juryman  is  not  such  an  "office  or 
place  of  public  trust,  honor  or  emolu- 
ment "  as  is  contemplated  by  6aid  sec- 
tion.  People  v.  State,  3  Utah  396. 

This  qualification  will  be  treated  at 
length  under  Challenge  for  Cause, 
infra. 

Belief. — A  nonbeliever  cannot  serve 
as  a  juror  in  Maryland.  Shane  v. 
Clarke,  3  Har.  &  M.  (Md.)  101. 

S.  Williams  v.  State,  67  Ala.  183; 
Murphy  v.  People,  37  111.  447. 

3.  The  classes  generally  exempt  are : 
Professors  and  students  in  colleges; 
teachers  and  pupils  in  schools;  clergy- 
men in  charge  of  churches;  judges  of 
the  several  courts;  attorneys  at  law 
while  practicing  their  profession;  prac- 
ticing physicians;  county  commission- 
ers; officers  of  the  State  government; 
sheriffs  and  their  deputies;  clerks  of 
courts  and  coroners;  justices  of  the 
peace  and  constables  during  their  term 
of  office;  keepers  of  mills,  ferries  and 
tolls;  presidents,  directors  and  officers 


of  incorporated  banks;  railroad  officers; 
steamboat  officers;  members  of  fire 
companies;  officers  of  the  penitentiary; 
superintendent  and  physician  of  (in- 
sane) hospital  and  his  assistants;  all 
mail  contractors,  mail  agents  and  pub- 
lic stage  drivers;  telegraph  operators; 
members  of  the  militia.  Ala.  Rev. 
Code  (1867),  §  4064;  New  York  Code 
of  Remedial  Justice,  §  1030;  Rev.  Stat. 
Mass.,  ch.  218,  §  8;  Bragg  v.  People,  78 
111.  328  (1875);  Bloom  v.  State,  20  Ga. 
443  (acts  of  1S54  and  1856,  in  regard 
to  fire  companies);  Stat.  1836  (Mo.) 
M'Gunnegle  v.  State,  6  Mo.  36^. 

Exemption  from  serving  on  juries  as 
a  member  of  a  fire  company  is  an  ex- 
emption from  a  special  venire.  State  v. 
Whitford,  12  Ired.  (N.  Car.)  L.  99. 

Members  of  fire  companies  in  cities 
of  Georgia  are  not  now  exempt.  Ex 
parte  Rust,  43  Ga.  209. 

2  N.  Y.  Rev.  Stat.  415,  4  33,  ex- 
empting persons  in  the  actual  employ- 
ment of  any  "iron  manufacturing^  com- 
pany" does  not  apply  to  companies  en- 
gaged in  making  articles  from  iron 
manufactured.  1871,  People  v.  Hold- 
ridge,  4  Lans.  (N.  Y.)  511. 

4.  The  exemption  is  usually  to  those 
over  sixty  years  of  age.  Such  exemp- 
tion is  a  privilege  which  he  may  waive 
below  the  age  of  seventy  years. 
Williams  v.  State,  67  Ala.  183;  Mur- 
phy v.  People,  37  111.  447;  State  v. 
Miller,  2  Blackf.  (Ind.)  35;  (Stat  Ind. 
1824). 

Honorary  member  of  the  Columbus 
guard  not*  exempt.  Act  1845  (Ga.); 
Stewart  v.  State,  23  Ga.  181. 

Nor  the  president  of  a  company  of 
lessees  of  a  penitentiary  convicts, 
within  meaning  of  Georgia  code,  § 
4805;  Lockett  v.  State,  61  Ga.  44. 

Nor  a  commissioner  of  navigation  as  a 
tales  juror.  State  v.  Hogg,  2  Murph. 
(N.  Car.)  319;  Ex  parte  Hogg,  2  Tagl. 
(N.  Car.)  254. 

Nor  a  commissioned  officer  in  the 
U.  S.  navy.  State  v.  Ingraham, 
1  Cheves  (S.  Car.)  78. 
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Exemption  is  a  personal  privilege  which  may  be  waived  by  the 
party  enjoying  it,  and  does  not  act  as  a  disqualification  that  may 
be  a  ground  for  challenge. 

In  many  of  the  States  the  statute  expressly  declares  that  ex- 
emption shall  not  be  a  ground  of  challenge.1 

The  right  applies  only  to  the  time  when  the  parties  are  actu- 
ally engaged  in  the  occupation  that  renders  them  exempt.* 

Power  of  the  Legislature  to  Exempt. — The  legislature  has  not 
the  power  to  exempt  a  person  perpetually  from  serving  on  juries; 
such  exemptions  are  subject  to  repeal  by  any  succeeding  legisla- 
ture.8 The  exemption  from  such  service,  which  is  one  of  the  in- 
separable incidents  of  citizenship,  is  a  mere  gratitude,  which  may 
be  withdrawn  at  the  pleasure  of  the  law-making  power.* 

VI  Oegahizatiok. — The  common  law  method  committing  to 
the  sheriff,  coroner  or  elisors  the  entire  selection  of  the  jurors6 


The  assistant  clerk  of  a  court  is  ex- 
empt as  an  "officer"  of  the  court.  State 
v.  Newton,  28  La.  An.  65  (1876).  And  a 
-deputy  sheriff.  Burns  v.  State,  12  Tex. 
App.  270. 

And  a  member  of  the  legislature 
while  in  session.  Com.  v.  Walton,  17 
Pick.  (Mass.)  403. 

A  minister  of  the  Methodist  Episco- 
pal rhurch  of  the  "local  connection"  as 
a  "settled  minister"  within  Stat.  1812 
(Mass.).  Com.-  v.  Buzzell,  16  Pick. 
(Mass.)  153. 

1.  State  v.  O'Brien,  14  R.  I.  266; 
State  v.  Forshner,  43  N.  H.  89;  State 
v.  Wright,  53  Me.  328;  U.  S.  v.  Lee.  4 
Mackey  (D.  C.)  489;  s.  c,  54  Am.  Rep. 
293;  Burns  v.  State,  12  Tex.  App.  270. 

One  whose  disabilities,  by  reason  of 
participation  in  the  rebellion,  have  not 
been  removed,  cannot,  on  this  ground 
claim  exemption  from  jury  duty.  Re 
Carries.  31  Fed.  Rep.  397. 

J.  The  court  is  not  authorized  to  dis- 
charge a  person,  regularly  summoned, 
on  his  simple  statement  that  he  is  a  fire- 
man, without  other  proof  of  his  right  to 
claim  the  benefit  of  the  statutory  ex- 
emption.  Phillips  v.  State,  68  Ala.  469. 

A  person  who  has  a  licence  as  an 
attorney,  but  who  does  not  follow  the 
business  of  the  profession  of  the  law  as 
his  vocation,  is  not  exempt  from 
serving  on  the  jurv.  Wheatlev  v. 
State,  11  Lea  (Tenn.)  262  See  State 
f.  Ingraham,  iCheves  (S.  Car.)  78;  State 
v.  Williams,  1  Dev.  &  B.  (N.  Car.)  372; 
State  v.  Hogg,  3  Murph.  (N.  Car.)  319; 
State  v.  Willard,  79  X.  Car.  699. 

But  in  Massachusetts  it  was  held  that 
an  attorney  who  had  retired  from 
active  practice  yet  had  a  right  to  prac- 


tice and  was  exempt.  Re  Sweet,  20 
Pick.  1.  And  in  Beamish  v.  State,  6 
Baxter  (Tenn.)  738,  a  legislative  exemp- 
tion of  the  members  of  a  fire  company 
was  held  to  continue,  though  the  com- 
pany was  disbanded. 

In  Com.  v.  Walton,  17  Pick.  (Mass.) 
403,  the  better  rule  prevailed,  and  a 
member  of  the  legislature  was  held  en- 
titled to  be  excused  while  the  legisla- 
ture is  in  session. 

See  the  succeeding  text  and  the  next 
note. 

8.  Bragg  v.  People,  78  111.  328.  See 
cases  cited  in  the  preceding  note. 

Contra,  Bloom  v.  State,  20  Ga.  443, 
where  it  was  held  that  the  act  of  1854, 
exempting  a  fire  company  from  jury 
duty  as  long  as  they  remained  members, 
is  constitutional  and  unrepealed  by  the 
act  of  1856.  See  State  v.  Ingraham, 
I  Cheves  (S.  C.)  78  (Jury  law  of  1799). 

In  re  Powell,  5  Mo.  App.  220,  it  was 
held  that  the  Missouri  act  of  1877,  p. 
280,  repealing  the  clause  in  the  act  of 
1851,  p.  481,  exempting  firemen  from 
duty,  does  not  impair  the  obligation  of 
a  contract.  Those  who  have  served  as 
firemen  for  seven  years  are  still  liable 
to  jury  duty.  See  Beamish  v.  State,  6 
Baxt.  fTenn.)  738. 

4.  In  re  Gardiner,  67  Mo.  637,  one 
who  had  been  committed  for  contempt 
in  refusing  to  serve  as  a  juror,  is  not  en- 
titled to  be  released  on  habeas  corpus, 
although  the  order  of  commitment 
shows  upon  its  face  that  he  is  exempt 
bv  law  from  jury  duty  and  that  he 
claimed  his  exemption.  [Sherwood, 
C.J.,  and  Henry,  J.,  dissentinjr.l 

5.  3  Bl.  Com.  354,  355;  Co.  Litt. 
158. 
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has  been  supplanted  in  all  of  the  States  by  statutes.  In  Eng- 
land the  cumbrous  fiction  of  the  two  writs  of  venire  facias  and 
the  venire  facias  distringas  is  still  used.1 

In  the  territories  in  which  no  statutory  method  has  been  adopt- 
ed, the  usage  of  the  common  law  prevails.* 

Where  a  statute  regulates  the  method,  the  common-law  mode 
is  not  thereby  excluded,  but  may  be  followed  if  any  exigency 
arises.8 

In  general,  the  provisions  of  the  statutes  in  regard  to  the 
mode  of  obtaining  are  directory,  and  a  substantial  compliance 
with  the  requirements  of  the  law  is  sufficient.4 

A  wide  discretion  is  allowed  the  court  in  organizing  the  jury; 
and  its  rulings  will  not  be  revised  unless  the  excepting  party  show 
that  he  has  been  prejudiced,  or  the  statute  infringed.* 

1.  Selection  of  the  list. — The  first  step  in  the  organization  of  the 
jury  is  the  selection  of  the  list  of  qualified  persons  from  whom 
the  panel  for  a  particular  term  (or  for  terms)  is  drawn. 

It  is  wholly  the  creature  of  statute  both  in  England*,  and  in 
the  United  States,  and  did  not  exist  at  common  law.7 

There  is  some  variety  in  the  provisions  as  to  when  and  by  whom 
the  selection  shall  be  made. 

a.  Time. — In  England  and  in  most  of  the  States  it  is  made 
yearly;8  in  others  biennially,9  in  others  triennially.10 


1.  On  the  severance  of  the  court  of 
common  pleas  from  the  curia  regis 
at  Westminster  it  was  provided  by  Stat 
13  Ed  I.,  ch.  30,  that  the  assize  justices 
should  try  issues  of  "small  examina- 
tion;" hence  the  venire  nisi  frius, 
diverting  the  return  to  the  justices  of 
assize  in  the  particular  county.  In  or- 
der, however,  to  give  opportunity  to  see 
the  names  of  the  jurors,  it  was  provided 
In  consequence  of  the  Stat.  42  Ed. 
Ill,  ch.  11,  for  a  fictitious  writ  with  a 
return  of  the  names  only,  and  a  second 
writ  of  distringas  habeas  corpora 
juratorum  in  consequence  of  seeming 
neglect,  with  an  actual  return. 

For  a  full  description  see  3  Bl.  Com. 
350;  Forsyth,  History  of  the  Trial  by 
Jury;  Proffatt  on  Jury  Trial,  $  131- 

».  Beery  v.  U.  S.,  2  Colo.  186. 

3.  Macfcey  v.  People,  2  Colo.  13; 
Stone  v.  People,  2  Scam.  (111.)  328; 
White  v.  People,  81  111.  333;  State  v. 
Marsh,  13  Kan.  596;  Wilson  v.  State, 
32  Tex.  112;  Levy  v.  Wilson,  69  Cal. 
105. 

4.  State  v .  Carney,  20  Iowa  82;  Mc- 
Crory  v.  Anderson,  103  Ind.  12;  con- 
struing act  April  15th,  1881  (Ind.); 
Friery  v.  People,  54  Barb.  (N.  Y.)  319 
(1865).  See  also  Proffatt  on  Jury  Trial, 


§  134;  citing  People  v.  Williams,  24 
Mich.  156  (Colby,  J.). 

8.  Qmnn's  Admrs.  v.  Halbert,  57 
Vt.  178.  See  R.  L.  (Vt)  4  816. 
Here  the  court  adjourned,  the  first  day 
eleven  jurors  having  been  accepted,  but 
five  of  them  talesmen;  on  the  next  day, 
another  panel  being  present,  the  court 
discharged  the  eleven,  commenced  de 
novo  and  formed  a  panel  from  those 
regularly  in  attendance.  Held,  no  er- 
ror.   Watson  v.  Walker,  53  N.  H.  131. 

6.  Forsyth  on  Trial  by  Jury,  p.  140, 
note. 

7.  See  Thompson  and  Merriam  on 
Juries,  §  44. 

8.  In  England,  the  "Jurors  Book"  is 
made  up  annually  for  each  county  from 
lists  returned  from  each  parish  therein 
of  persons  qualified  to  serve  as  jurors. 
Forsyth,  Trial  by  Jury,  p.  140,  n.;  Stat. 
6  Geo.  IV,  ch.  50.    See  notes,  p.  23. 

9.  Ala.  Rev.  Code  (1867),  §  4062; 
Geo.  Code  (1873),  $  3907. 

10.  Maine  Rev.  Stat.  (1871),  ch.  106, 
*§  1,  2. 

In  the  organization  of  juries  it  is  not 
necessary  that  the  sheriff  should  furnish 
a  list  of  all  persons  liable  to  jury  duty, 
and  put  them  in  the  jury  box  every  De- 
cember.  The  box  must  be  exhausted 
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b.  OFFICERS. — In  an  increasing  number  of  States  the  list  is  made 
up  by  special  boards ;  in  some  by  special  officers  in  conjunction 
with  other  county  officers,  as  in  Arkansas,  California,  Colorado, 
Florida,  Georgia,  Illinois,  Kansas,  Minnesota,  Mississippi,  Nebras- 
ka, North  Carolina,  New  Mexico,  Pennsylvania,  South  Carolina 
and  Texas; 1  in  Kentucky  and  Texas  by  boards  of  jury  com- 
missioners only.8 

In  the  New  England  States  the  selection  is  made  by  town  au- 
thorities,8 and  the  venire  is  issued  to  them.  In  New  York,  Kan- 
sas, Wisconsin  and  Michigan,  the  result  is  certified  by  the  town 
authorities  to  the  county  clerks. 

In  Iowa  and  Ohio  the  selection  is  made  on  the  occasion  of  the 
general  election,  the  lists  being  returned  to  the  county  clerk  by 
the  judges  of  election.4 


before  being  refilled.  Gettwerth  v. 
Teutonia  Ins.  Co.,  29  La.  An.  30 
(1877)- 

The  time  provided  by  statute,  in 
which  a  jury  shall  be  returned  by  the 
sheriff,  is  directory  and  not  mandatory. 
Mowry  v.  Starbuck,  4  Cal.  274. 

Under  Iowa  Statute,  i860,  the  jury 
year  commences  January  1st,  instead  of 
July  tst.  State  v.  Schilling,  14  Iowa  455. 

1.  Ark.  Dig.  (Garrett),  §  3663;  Cal. 
Code  Civ.  Proa,  §  204;  Gen.  Laws  Cal. 


'877.  i  1462;  Bush  Dig.  Fla.,  ch.  104, 
k  3;  Code  Ga.  1873,  $  3907;  R.  S.  111. 
1880,  ch.  78,  $  1;  Gen.  Stat.  Kan.  1868, 


p.  534;  Stat.  Minn,  at  L.  1873,  p.  221, 
§23;  R.  C.  Miss.  1880,  $  168 1 ;  G.  S. 
Neb.  1873,  P-  642,  $  658;  Gen.  Laws 
New  Mexico,  1880,  ch.  68,  $  1;  Bright 
Purd.  Dig.  (Pa.),  "Juries,"  pi.  2. 

In  Alabama  (Code  Ala.  1876,  44733), 
the  board  is  composed  of  the  sheriff, 
judge  of  probate  and  clerk  of  circuit 
court;  in  Arizona  (L.  Ariz.,  ch.  47, 
$  13),  the  chairman  of  the  board  of 
county  supervisors,  the  probate  judge 
and  clerk  of  circuit  court;  in  Nevada 
(L  Nev.  1873,  v  I052)' tne  county  clerk 
and  district  judge;  in  Indiana  (2  Ind. 
Rev.  1876,  p.  29,  $  1),  the  treasurer, 
auditor  and  recorder  of  the  county;  in 
Utah,  by  the  clerk  of  the  district  and 
judge  of  the  probate  court  (L.  Utah 
1876,  p.  55);  in  Louisiana  (R.  S.  La. 
J877,  $  2127),  by  the  sheriff,  parish 
judge  and  clerk  of  the  district  court, 
together  with  two  qualified  electors. 
See  _  for  classifications,  Thompson  & 
Merriam  on  Juries;  Proffatt  on  Jury 
Trial,  ch.  11.  In  others  by  mixed 
boards  of  commissioners  and  other 
county  officers.  In  Georgia  (Code  Ga. 
'^73'  v  39<>7)>  by  the  ordinary  of  the 
county,  with  the  clerk  of  the  superior 


court  and  three  commissioners  appoin  ted 
by  the  court;  in  South  Carolina  (R.  S. 
S.  Car.  1873,  p.  518,  §  1 ),  by  the  chair- 
man of  the  board  of  county  commis- 
sioners, the  county  auditor  and  a  jury 
commissioner  appointed  by  the  gover- 
nor; in  Pennsylvania,  by  the  district 
judge  and  two  commissioners  who  are 
elected  (Purd.  Dig.,  "Juries," -pi.  2);  in 
New  Mexico,  by  the  judges  of  the  pro- 
bate and  district  court,  together  with 
three  commissioners  appointed  by  the 
latter  (Gen.  Laws  New  Mexico,  1880, 
ch.  68,  $  1). 

S.  G.  L.  Ky.  1879,  p.  573,  §4;  R.  S. 
Tex.  1879,  art-  3°3°- 

S.  In  New  Hampshire  the  selectmen, 
in  Vermont  the  town  board,  in  Rhode 
Island  the  town  council,  annually  make 
a  list.  See  Gen.  Stat.  N.  H.,  ch.  194, 
§1;  G.  S.  Vt.,  tit.  9,  ch.  15,  §  89:  G.  S. 
R.  I.  (1872).  p.  432.  While  in  most  of 
the  New  England  States,  at  a  meeting 
of  the  town,  the  lists  may  be  corrected 
by  striking  off  names,  in  Massachusetts 
they  may  be  added  or  struck  off.  See 
G.  S.  Mass.  i86o,ch.  132,  §  6.  Page  v. 
Inhabitants  of  Danvers,  7  Mete.  (Mass.) 
326.  In  Maine  the  selection  is  made 
triennially  by  the  municipal  officers, 
treasurer  and  clerk  of  the  town;  Rev. 
Stat.  1871)  ch.  106,  §v  *i  3.  In  New 
Torh  by  the  supervisor,  town  clerk  and 
assessors,  N.  Y.  Code  Rev.  Jur.,  §  1035; 
in  Kansas  by  the  trustee  of  the  town- 
ship and  mayor  of  the  city;  L.  Kan. 
1879,  §  2693;  in  Wisconsin  by  the  super- 
visors of  towns,  trustees  of  villages  and 
aldermen  of  cities,  R.  S.  Wis.  1878,  $ 
2526;  in  Michigan  by  the  assessors  and 
township  clerk,  and  assessor  and  alder- 
man of  city  wards;  R.  S.  Mich.  1871, 


$<;q  77. 
4.  In 


Iowa,  before  the  election,  the 
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In  the  remaining  States,  Delaware,  Maryland,  Missouri,  Ore- 
gon, Tennessee,  Virginia  and  West  Virginia,  the  selection  is  made 
by  the  county  courts.  The  number  of  names  to  be  selected  is 
prescribed  by  statutes,  or  is  left  by  statute  to  the  discretion  of  the 
court.1 

c.  Mode. — In  the  United  States  courts  the  mode  of  selecting 
juries  has  been  prescribed  by  a  recent  statute.  The  act  of  1879* 
enacts  that  "all  such  juries,  grand  and  petit,  including  those  sum- 
moned during  the  session  of  the  court,  shall  be  publicly  drawn 
from  a  box  containing,  at  the  time  of  each  drawing,  the  names  of 
not  less  than  three  hundred  persons  .  .  .  which  names  shall 
have  been  placed  therein  by  the  clerk  of  such  court  and  a  com- 
missioner, to  be  appointed  by  the  judge  thereof,  which  commis- 
sioner shall  be  a  citizen  of  good  standing,  residing  in  the  district 
in  which  such  court  is  held,  a«id  a  well  known  member  of  the 
principal  political  party  in  the  district  in  which  the  court  is  held, 
opposed  to  that  to  which  the  clerk  may  belong,  the  clerk  and  said 
commissioner  each  to  place  one  name  in  said  box  alternately, 
without  reference  to  party  affiliations,  until  the  whole  number  re- 
quired shall  be  placed  therein." 

'  By  the  same  act  the  mode  of  designation  practiced  by  the 
higher  State  courts  may  be  used  "  so  far  as  practicable  by  the 
courts  of  the  United  States  or  the  officers  thereof."  8 

In  using  the  mode  of  selection  of  the  State,  the  federal  courts 
are  not  bound  to  literal  conformity,  either  as  regards  the  persons 
by  whom  the  selection  is  to  be  made,  or  the  number  selected  or 
time  of  the  selection.4 

Provisions  of  statutes  for  the  preparation  of  the  jury  lists  are 
generally  held  to  be  directory  only,  and  not  mandatory.6  But 

sheriff  notifies  the  election  judges  of  the  S.  R.  S.,  §  800;  5  Stat,  at  Large  394, 

■quota  of  jurors  apportioned  to  each  elec-  not  repealed  by  the  act  of  1879.  "They 

tion  precinct  by  the  county  auditor  on  (jurors  in  the  U.  S.  court)  shall  be 

the  basis  of  the"  last  election.   The  elec-  designated  by  ballot,  lot  or  otherwise, 

tion  judges  select,  and  return  the  list  according  to  the  mode  of  forming  such 

with  the  election  returns.  Miller's  R.  C.  juries  then  practiced  in  such  state  court, 

Iowa.  1880,  §  234.  as  far  as  such  mode  may  be  practi- 

In  Ohio,  the  trustees  of  the  township  cable  by  the  courts  of  the  United  States 

and  the  councilmen  of  the  ward  deliver  or  the  officers  thereof.   And  for  this 

the  lists  to  the  election  judges,  who  re-  purpose  the  said  courts  may  by  rule  or 

turn  them  to  the  clerk  of  the  court,  order  conform  the  designation  and  em- 

R.  S.  Ohio,  1880,  f)  164.    See  Thompson  panelling  of  juries,  in  -substance,  to  the 

and  Merriam  on  Juries,  §  45.  laws  and  usages  relating  to  jurors  in 

The  Nevada  jury  law  of  1875  is  un-  the  State  courts  from  time  to  time  in 

constitutional  and  void,   leaving  the  force  in  such  State." 

sections  of  the  law  of  1861,  which  it  The  practice  of  the  State  courts 

purported  to  repeal,  in  force.    State  v.  must  be  expressly  adopted  by  rule  or 

McClear,  1 1  Nev.  39;  State  v.  Johnson,  order.  Thompson  &  Merriam  onjuries, 

uNev.  148.                        *  $  50;  citing  Alston  v.  Manning,  Chase's 

1.  Kell  v .  Brillinger,  84  Pa.  St.  276  Dec.  460. 

(act  (Pa.)  March  18th,  1874.)    See  also  4.  Thompson  &  Merriam  on  Juries, 

preceding  citations  of  statutes.  $  52;  citing  U.  S.  v.  Tallman,  10 

2.  Act  June  30th,  1879,  §  2;  Laws  Blatchf.  (U.  S.)  21.  See,  however,  U. 
U.  S.  1829  (Sess.  I),  ch.  52;  21  Stat  at  S.  v.  Woodruff,  4  McLean  (U.  S.)  105. 
Large  43.                     *  5.  See    Objections    infra.  State 
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v.  Haywood,  73  N.  C.  437  (1875). 

In  the  absence  of  any  showing  of 
wrong  motive  in  the  selection  of  jurors, 
an  informality,  as  that  one  or  two  were 
not  on  the  list  furnished  the  marshal 
by  the  jury  commissioner,  is  no  ground 
for  a  reversal.    State  v.  Breen,  59  Mo. 


413  ('875). 
The 


requirements  as  to  the  officers  by  whom  the  selection  is  to  be 
made  are  strictly  construed.1 

2.  Drawing  of  the  Panel — The  provisions  as  to  the  drawing  of 
the  panel  from  the  jury  box  (or  wheel)  are  almost  identical  in 
the  States  outside  of  New  England.  Statutory  provisions  regu- 
late all  the  details. 

The  essentials,  after  the  names  have  been  copied  from  the  list 
on  separate  slips  by  the  proper  officer,  folded  and  placed  in  the 
jury  box  (or  wheel)  are  : 

a.  THE  TIME  OF  Drawing,  which  is  usually  specified  as  a  cer- 
tain number  of  days  before  the  commencement  of  the  term  at 
which  the  jurors  are  required  to  attend.* 

b.  The  Officers,  who  are  either  to  draw  the  panel  or  attend  the 
drawing.    In  New  York  the  sheriff  and  county  judge  attend  the 

Clare  v.  State,  30  Md.  163  (r868).  In 
New  Jersey  the  selection  is  com- 
mitted to  the  sheriff  alone.  State  v. 
Johnson,  1  N.  J.  L.  fCoxe)  219.  See 
also  U.  S.  v.  Woodruff,  4  McLean,  105, 
as  to  selection  by  the  marshal  in  the  U. 
S.  circuit  court.  _ 

A  jury  commissioner  who  has  ac- 
cepted another  office  and  qualified,  is 
constitutionally  disqualified  as  a  jury 
commissioner  State  v.  Newhouse,  29 
La.  An.  824  (1871). 

So  a  list  prepared  by  the  chairman 
of  a  retiring  board  of  county  commis- 
sioners.   State  v .  Bryce,  r  1  S.  Car.  342. 

Contra,  State  v.  Mcjunkin,  7  S.  Car. 
21  (1875),  where  It  is  held  a  commis- 
sioner of  jurors  holds  over  until  his 
successor  is  appointed  and  has  qualified. 
See  Veramendi  v.  Hutchins,  56  Tex. 
414  (G.  L.  1876,  p.  76,  $  4). 

In  Massachusetts,  a  list  was  prepared 
and  laid  before  a  town  by  its  selectmen. 
The  town  voted  that  said  lint  be  not  ac- 
cepted, and  also  voted  to  elect  a  list  by 
nomination.  Thereupon  several  per- 
sons, part  of  whom  were  on  the  list 
prepared  by  the  selectmen  and  part 
not  on  that  list  were  nominated  and 
declared  chosen.  Held,  that  the  per- 
sons were  legally  selected  as  jurors. 
Page  v.  Inhabitants  of  Danvers,  7 
Mete.  (Mass.)  326. 

2.  In  Nevi  2'orh,  not  less  than  four- 
teen nor  more  than  twenty  days.  N. 
Y.  Code,  Rem.  Jus.,  §  1042.  In  Pennsyl- 
vania, thirty  days.  Bright  Purd.  Dig. 
"Juries,"  pi.  26.  In  Louisiana,  thirty. 
La.  Rev.  Stat.  (1870),  §  2127.  In  Michi- 
gan, fourteen.  Mich.  Laws  (1871), 
§  5985.  In  Illinois,  twenty.  111.  Rev. 
Stat.  ( 1874),  ch.  78,  $  8.  See  Cal.  Code 
of  Proced.,  §§  214,  219;  Fhv  Bush's 
Dig.  (1872),  p.  439. 


he  omission  to  record  the  certifi- 
cate to  the  list  does  not  constitute  an 
irregularity.  Rosch  v.  State.  15  Fla. 
591(1876);  Carter©.  State,  56  Ga.  463 
(1876).  Contra,  Poulson  v.  Union 
Bank,  40  N.  J.  L.  563,  as  to  the  law  of 
1876. 

The  time  held  to  be  directory.  Mow- 
ry  v.  Starbuck,  4  Cal.  274;  Kell  v. 
Brillinger,  84  Pa.  St.  276  (1877). 

Under  the  Pennsylvania  Stat,  li 
$  90,  requiring  that  the  sheriff  shall 
cause  the  jury  wheel  "to  be  locked  and 
secured  by  sealing  wax,  and  thereon  the 
said  sheriff  and  jury  commissioners 
shall  impress  distinctly  their  respective 
seals,"  an  array  drawn  from  a  wheel 
sealed  with  but  one  seal  should  be  set 
aside  and  the  indictment  quashed. 
Brown  v.  Conn,  73  Pa.  St.  321  (1873). 
See  in  general,  State  v.  Folke,  1  La. 
An.  744;  Trimble  v.  State,  2  Greene 
(Iowa)  404;  Curley  v.  Com.,  84  Pa.  St. 
151;  Brown  v.  State,  9  Neb.  157;  Clark 
v.  Saline  Co.  Commissioners,  9  Neb.  516. 

1.  The  jury  commissioners  cannot 
delegate  the  duty  to  any  other  person. 
Their  mere  approval  of  a  selection 
made  by  someone  else  can  impart  no 
validity  to  the  selection.  State  v.  New- 
house,  29  La.  An.  82a  (1877). 

In  Maryland,  the  approval  and 
adoption  by  the  "four  judges"  appointed 
to  "meet"  and  "select"  the  names,  with- 
out any  "meeting,"  was  held  not  to  be  a 
substantial  compliance  with  the  law  in 
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drawing  of  names  by  the  county  clerk ; 1  similarly  in  California  * 
and  Louisiana?  In  Pennsylvania,*  the  sheriff  and  commissioners 
draw  the  names.  In  New  Jersey*  the  sheriff  alone  performs  the 
whole  duty  of  selecting,  copying  on  slips  and  placing  in  the  box, 
from  which  the  names  are  drawn  in  open  court. 

In  the  New  England  States  the  drawing  is  generally  performed 
by  the  town  clerk  and  selectmen  (on  whom,  in  towns,  the  venire 
is  served).6  In  Maine,  the  drawing  must  Cake  place  before  the 
town  meeting  convened  for  that  purpose.  Penalties  for  failing 
to  make  a  drawing  are  generally  part  of  the  statutory  provisions.7 
While  acts  in  regard  to  the  selecting  and  drawing  of  jurors  are 
for  the  most  part  directory,  and  not  mandatory,  yet  provisions  in 
regard  to  the  officers  entrusted  with  the  drawing  of  the  panel  are 
strictly  construed.8 

c.  The  Number  Drawn,  which  is  usually,  as  in  New  York*H 
thirty-six,  and  any  additional  number  ordered  by  the  court  accord- 
ing to  law.  In  Pennsylvania 10  it  is  not  less  than  thirty-six,  nor 
more  than  sixty  for  counties  outside  of  Philadelphia  county; 
in  Louisiana,11  it  is  forty-eight ;  in  Illinois,1*  thirty ;  in  Michigan,13 
twenty-four. 


For  Mississippi,  see  Stevens  v.  Rich- 
er, 2  Miss,  (i  How.)  522.  See  also  Day- 
ton v.  State,  19  Ohio  St.  584. 

1.  N.  Y.  Code,  Rem.  Jus.,  $  1042. 

3.  See  Cal.  Code  of  Proced.,  $§  214, 
219. 

3.  See  La.  Rev.  Stat.  (1870),  42127. 

4.  Bright  Purd.  Dig.  (Pa.),  "Juries," 
subdiv.  "Venire." 

6.  Rev.  N.  J.  1877,  p.  533,  $  13. 

6.  G.  S.  Mass.  i860,  p.  680,  $4  10-16; 
G.  S.  N.  H.,  ch.  194,  $  10;  G.  S.  Conn. 
1875,  tit.  19,  ch.  10,  $  6;  G.  S.  Vt  1862, 
ch-  37>  $  S!  S.  Me.  1871,  ch.  106,  $  9; 
G.  S.  R.  I.  1872,  p.  452,  $  15. 

In  cities  the  ventres  for  jurors  are 
served  upon  the  mayor  and  aldermen. 
G.  S.  Mass.  i860,  ch.  132,  §  22.  See 
also  the  statutes  just  cited. 

7.  Code  Ala.  1876,  $  4762;  Bush 
Dig.  Fla.,  ch.  104,  $  29;  R.  S.  Del.  1874, 
ch.  109,  $  23;  Miller's  Code  Iowa,  1880, 
§243;  G.  S.  Mass.  i860,  ch.  132,  §37; 
R.  S.  Me.  1871,  ch.  106,  $  16;  G.  S. 
N.  H.,  ch.  194,  §  17;  Code  Va.  1873,  p. 
1062,  4  22;  G.  S.  Vt.,  p.  332,  §  9;  R.  S. 
W.  Va.  1879,  ch- 109>  $  2°- 

8.  Under  the  Louisiana  act,  1877, 
No.  44,  no  jury  can  be  legally  drawn 
without  the  presence  of  the  clerk  as  one 
of  the  jury  commission,  he  being  the 
only  commissioned  officer  of  the  five 
members,  and  the  only  member  elected 
by  the  people;  and  this  though  the  law 
prescribes  that  "three  members  of  the 
commission  shall  be  a  sufficient  num- 


ber."   State  v.  Conway, .  35  La.  An. 
35°- 

In  case  of  the  inability  of  the  sheriff 
to  act,  by  reason  of  sickness,  the  court 
has  no  power  to  direct  a  coroner  to  em- 
panel a  jury  in  a  criminal  case.  State 
v.  Monk,  3  Ala.  415. 

But  see  contra.  Hunt  v.  Mayo,  27  La. 
An.  197.  where  the  assistance  of  the  re- 
corder, in  addition  to  the  prescribed  offi- 
cers, did  not  vitiate  the  panel. 

So  of  a  deputy  sheriff.  State  v.  Bo- 
han,  19  Kan.  28  (1877).  See  also  Mayo 
v.  People,  69  111.  523  (1873). 

9.  N.  Y.  Code,  Rem.  Jus.,  §  1042. 

10.  Bright  Purd.  Dig.,  Juries,  pi.  26. 

11.  La.  Rev.  Stat.  (1870),  §  2127. 
19.  111.  Rev.  Stat.  (1874).  ch.  78,  §8. 
13.  Mich.  Laws  (1871),  §  5985. 

The  additional  jurors  whom  by  La. 
acts,  1877,  p.  57,  §  7,  the  judge  is  em- 
powered to  have  drawn,  are  a  part  of 
the  regular  panel,  and  their  names 
should  be  placed  in  the  jury  box  for 
acceptance  or  rejection  along  with  those 
drawn  before  the  meeting  of  the  court. 
State  v.  Brooks,  36  La.  An.  334. 

If,  between  the  time  of  selecting  the 
panel  and  beginning  the  trial,  the  law 
be  changed  so  as  to  require  a  larger 
panel — as  here,  twenty-four  instead  of 
eighteen  jurors — a  litigant  has  the  right 
to  demand  the  larger  panel.  Kennon  v. 
Gilmer,  4  Mont.  433. 

When  the  jury  box  contains  less  than 
the  maximum  number  of  names,  it  be- 
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d.  The  Drawing  Proper. — The  names,  having  been 
thoroughly  intermixed,1  are  drawn  by  lot  from  the  box  (or  wheel),* 
in  some  States  in  open  court ; 3  and  upon  public  notice.4  A  list 
of  the  names  drawn,  showing  the  place  of  residence,  must  be 
made,  certified  by  the  attending  officers  and  delivered  to  the 
sheriff  of  the  county  and  to  the  clerk  of  the  proper  court,  to  be 
set  up  for  the  purpose  of  inspection.5 

The  mode  and  manner  of  drawing  the  array  of  jurors  prescribed 


comes  the  duty  of  the  clerk  to  draw  the 
names  which  are  in  the  box  and  write 
them  on  two  slips  of  paper,  giving  one 
to  the  attorney  for  the  State  and  the 
other  to  the  defendant  or  his  attorney. 
If  there  are  more  than  twelve  names  on 
the  lists,  the  parties  will  select  the  jury 
•herefrom;  if  there  are  less  than  twelve, 
the  court  will  order  a  sufficient  number 
of  talesmen  to  complete  the  panel.  This 
rule  applies  to  the  organization  of  juries 
in  felonies  less  than  capital.  Ned  Da- 
vis v.  The  State,  9  Tex.  App.  634. 

If  the  clerk  draws  from  the  box  a  less 
number  of  names  than  the  maximum,  it 
will  be  presumed,  in  the  absence  of  any- 
thing to  show  the  contrary,  that  he  drew 
all  that  were  remaining  in  the  box,  and 
could  not  furnish  a  maximum.  Davis  v. 
State,  9  Tex.  App.  634. 

It  is  of  no  interest  to  the  prisoner  to 
know,  and  he  has  no  right  to  enquire, 
how  many  names  remain  in  the  box  after 
his  panel  has  been  supplied,  for  such 
names  could  not  be  drawn  in  his  trial 
in  any  issue.  Territory  v.  Beed,  5  Mont 
92. 

1.  Bright  Purd.  Dig.  (Pa.),  "Juries," 
pi.  48;  Pub.  Sts.  (Mass.),  ch.  170,  t>  31; 
Com.  v.  Bacon,  135  Mass'.  521. 

2.  Bright  Purd.  Dig.  (Pa.),  "Juries," 
pi.  48,  7267  to  7275,  inclusive,  of  the 
Revised  Statutes  (of  Ohio),  are  re- 
pealed by  the  act  of  March  25th,  1881 
(78  O.  L.  95),  in  respect  to  empanelling 
juries  In  capital  cases,  or  affected  other- 
wise than  in  substituting  the  wheel, 
therein  provided  for,  in  place  of  the 
box,  from  which  the  names  of  elect- 
ors shall  be  drawn  for  jury  service. 
McHugh  v.  State,  38  Ohio  153. 

In  Massachusetts,  a  revolving  barrel 
is  used.    Pub.  Stats.,  ch.  170,  $  31. 

The  Michigan  jury  act  of  1877  (act 
125  of  1877)  requires  the  names  of 
jurors  to  be  drawn  in  turn  from  separate 
parcels  containing  names  from  each 
precinct  in  the  county.  People  v.  Hall, 
48  Mich.  482. 

3.  In  trials  for  misdemeanors,  the  jury 
should  be  drawn  anew  in  each  case,  in 


the  presence  of  the  defendant  and  in 
open  court,  from  the  whole  number  of 
those  serving  as  jurors.  [Haskell,  J., 
dissenting.]  State  v.  Cardoza,  n  S. 
Car.  195.  See  State  v.  Smalls,  11  S. 
Car.  202. 

A  jury  drawn  while  the  court  was  in 
session,  in  the  presence  of  the  court 
and  its  officers,  must  be  held  to  have 
been  drawn  in  open  court,  whether  it 
was  done  in  the  room  where  the  court 
usually  sits  or  in  any  other  room  of  the 
court  house.  State  v.  Millain,  3  Nev. 
409  See  Rowell  v.  Boston  &  Maine 
R.  Co.,  58  N.  H.  514;  Convers  v.  Grand 
Rapids  etc.  R.  Co.,  18  Mich.  459. 

4.  Under  the  act  of  congress  requiring 
the  judge  of  the  district  court  of  Utah 
Territory  to  give  public  notice  of  the 
drawing  of  a  jury,  it  is  not  necessary 
to  give  notice  thereof  by  publication  in 
a  newspaper;  any  public  notice  is  suffi- 
cient. U.  S.  v.  Reynolds,  1  Utah  T. 
319  (1876). 

6.  In  New  Fork,  any  person  apply- 
ing to  the  county  clerk  or  sheriff  (and 
paying  the  fee)  can  have  a  copy.  N. 
V.  Code  Rem.  Jus.,  §  1049. 

In  Pennsylvania  (Bright.  Purd.  Dig., 
"Juries,"  pi.  53),  lists  must  be  set  up  in 
the  sheriffs  office  and  the  prothono- 
tary's  office  respectively  for  the  inspec- 
tion of  all  persons  concerned.  In  Ne- 
vada the  list  is  filed  in  the  clerk's  office 
for  inspection  by  officers  and  attorneys 
of  the  court.  Comp.  L.  Nev.  1873,  § 
1054. 

See  Comp.  L.  Ariz.,  ch.  47,  §27;Cal. 
Code  Civ.  Proc.,  $  221;  Comp.  L. 
Kan.  1879,  §  2978;  Comp.  L.  Mich. 
1871,  §  5992,  where  a  copy  may  be 
had  upon  application. 

In  Louisiana,  the  list  must  be  filed  in 
the  clerk's  office  as  soon  as  completed, 
subject  to  the  inspection  of  any  person 
who  may  desire  to  examine,  in  order 
that  any  defects  or  informalities  which 
may  have  occurred  in  the  formation, 
drawing  or  summoning  of  jurors,  or 
any  other  defect  whatsoever  in  the  con- 
struction of  the  jury,  shall  be  made  on 
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by  law  must  be  pursued.1  But  an  irregularity  in  the  drawing  of 
jurors  does  not  invalidate  the  panel,  unless  fraud  has  been  prac- 
ticed or  some  great  wrong  done.*  In  criminal  cases,  however,  a 
strict  accordance  with  the  requirements  of  the  statute  is  re- 
quired.3 

Jurors  for  the  United  States  may  be  drawn  by  the  State  au- 
thorities. The  U.  S.  act  of  1879,  52>  §  2»  nas  not  made  any 
change  in  this  respect ; 4  though  it  provides  that  the  drawing 
shall  be  performed  by  the  clerk  of  the  court  and  a  jury  commis- 
sioner appointed  by  the  judge,  who  shall  be  a  well  known  member 
of  the  principal  political  party  within  the  district,  opposed  to 
that  to  which  the  clerk  belongs.' 

e.  Right  to  Service  of  Panel. — Persons  accused  of  grave 
offences  have,  by  statutes,®  in  a  large  number  of  States,  the  right 
or  privilege  to  have  the  panel  served  upon  them  a  certain  time 
before  the  trial.*  This  right  did  not  exist  at  the  common  law, 
and  was  conferred  in  England  by  the  statutes  7  Will.  Ill,  ch. 
387,  and  7  Anne,  ch.  21,  §  11. 

the  first  day  of  the  term.  State  v.  See  State  v.  Pratt,  15  Rich.  (S.  Car.) 
Wegas,  19  La.  An.  105.  See  R.  S.  La.    47,  as  to  the  provisions  for  the  drawing 

1876,  §2127.  for  an  extra  term  ordered  by  a  circuit 

1.  State  v.  Da  Rocha,  20  La.  An.  judge,  and  for  extra  courts  ordered  by 
356.  court  of  appeals. 

The  sheriff  and  county  commission-  The  Comp.  L.  Mich.,  $  6020,  provides 
ers  have  no  right  to  select  or  exclude  that  when  a  jury  has  been  sworn  to 
any  juror  drawn  from  the  wheel  ex  try  an  issue,  the  ballots  containing  the 
farte.  Anonymous,  1  Browne  (Pa.)  121.   names  shall  be  kept  apart  from  their 

Under  laws  of  1864,  14,  the  drawing  other  ballots  until  the  jury  is  discharged, 
of  a  jury  and  the  issuing  of  the  venire  But  it  is  not  necessary  to  wait  until  the 
must  be  done  in  the  presence  of  the  jury  is  discharged  and  the  ballots  re- 
court,  and  at  the  time  of  making  the  turned  to  the  slip  box  before  proceed- 
order,  and  a  jury  subsequently  drawn,  ing  to  draw  another  jury  from  the  slip 
not  in  the  presence  of  the  court,  is  box  for  the  trial  of  the  next  case, 
illegal.  Convers  v.  G.  R.  Co.,  18  whether  criminal  or  civil.  People  v. 
Mich.  459.  Thomas  Craig,  48   Mich.  502.  See 

2.  State  v.  Smith,  33  La.  An.  1414.  State  v.  Jennings,  15  Rich.  (S.  Car.) 
Juries  are  organized  under  the  dis-   42.    Drawing  under  an  order  from  the 

cretion  of  the  court,  and  for  cause  the   governor  at  a  special  term  of  court 
name  of  a  juror  may  be  excluded  before   ordered  for  the  purpose  of  drawing, 
the  drawing  begins.    Rowell  v.  Boston      4.  U.  S.  v.  Richardson,  28  Fed.  Rep. 
&  Maine  R.  Co.,  58  N.  H.  514.  61;  U.  S.  v .  Eagan,  30  Fed.  Rep.  608. 

3.  A  jury  not  so  drawn  shall  be  The  act  did  not  repeal  U.  S.  Rev.  Stat 
quashed  on  motion  of  the  accused.    §§  800,  802,  804,  808. 

Brazier  v.  State,  44  Ala.  387  (1870).  8.  Act  Cong.  June  30th,  1879;  Laws 

The  failure  of  the  clerk  of  a  criminal    U.  S.  (1879  Sess.  I),  ch.  52;  21  U.  S. 
court  to  take  the  jury  commissioner's    Stat,  at  Large,  143. 
oath  required  by  the  Louisiana  act  of      6.  Code  Ala.  1876,  §  4782;  R.  S.  111., 

1877,  before  participating  in  the  draw-  ch.  38,  §  421;  R.  S.  La.  1876,  §  092;  R. 
ing  of  a  jury,  vitiates  the  drawing.  See  S.  1879,  ch.  55,  §  1;  R.  S.  Me.  1871,  ch. 
State  Ex  rel.  Maurice,  30  La.  An.  134,  §  14;  R.  C.  Miss.  1880,  §  3057;  R. 
603,  on  La.  Jury  Law  of  April  and,    S.  Mo.  1879,  45  '900.  1904;      S.  Ohio, 

1878,  "    '  §§  7271,  7273;  G.  S.  N.  H.  1867,  ch. 
The  jury  returned  for  the  trial  of  an    243,  §  1;   Stat.  Tenn.  1871,  5212, 

appeal  in  the  common  pleas  must  be   5251;    Pasch.  Dig.,  Tex.  Stat.,  art. 
drawn  from  tlje  box  as  in  other  cases.   3022;  Tex.  Code  Crim.  Proc,  art.  611; 
Patterson  Gas  Light  Co.  v.  Brady,  37  R.  S.  West  Va.  1879,  ch.  55,  §  1. 
N.  I.  L.  (3  Dutch.)  245.  T.  See,  as  to  the  nature  and  extent 
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3.  Venire  and  Other  Process. — The  introduction  of  the  statutory 
drawing  of  the  jury  has  in  most  jurisdictions  deprived  the  venire 
facias  of  its  original  character  of  a  command  to  the  sheriff  to 
produce  the  requisite  number  of  selected  men.1  In  almost  every 
State  the  officers  entrusted  with  the  drawing  are  other  than  the 
sheriff.*  In  the  greater  number  of  jurisdictions  the  drawing  pre- 
cedes the  issuing  venire  or  of  the  equivalent  process.8 

a.  SUMMONING. — Since  the  sheriff  performs  merely  a  ministerial 
duty  in  bringing  in  the  panel  drawn  without  his  assistance  or 
knowledge,  irregularities  in  the  summoning,  especially  in  regard 
to  the  officer  who  summons,  do  not  generally  affect  the  validity  of 
the  panel  or  serve  as  grounds  for  a  challenge  to  the  array.4 


of  the  right,  Thompson  on  Trials,  §  18. 

1.  See,  for  a  description  and  history 
of  the  common  law  process,  Forsyth  on 
Trial  by  Jury,  ch.  VIII.;  Pronatt  on 
Jury  Trial,  $  131;  3  Bl.  Com.  353;  2 
Hawk.  P.  C.  567. 

8.  See  Drawing,  supra.  In  New 
Jersey  the  sheriff  still  has  exclusive 
charge  of  the  drawing. 

3.  In  Maine,  Massachusetts,  New 
Hampshire,  Pennsylvania,  Vermont 
and  West  Virginia  the  venire  facias 
issues  before  the  drawing. 

See  G.  S.  Mass.- 1860,  p.  681,  §  10; 
R.  S.  Me.,  ch.  106,  $  9;  G.  S.  N.  H. 
1867,  $  7;  Bright.  Purd.  Dig.  (Pa.)  833, 
§34;  G.  S.  Vt.  1863,  ch.  37,  }i;2R. 
S.  W.  Va.  ch.  109,  $  11. 

In  Connecticut,  there  is  a  warrant  to 
the  town  constable  which  must  precede 
the  drawing.  G.  S.  Conn.  1875,  p.  433,  §  6. 

In  the  remaining  States,  whose  stat- 
utes are  here  cited,  the  process  of  sum- 
moning issues  after  the  drawing.  Code 
Ala.  1876,  §  4744;  Comp.  L.  Ariz.  1877, 
4  2418;  Ark.  Dig.  Sta,t.  1874,  $  3677; 
Cal.  Code  Civ.  Proa,  §  22s;  G.  L. 
Colo.  1877,  §  1471;  R.  S.  Del.  187A, 
ch.  109,  §  8;  Bush  Dig.  Fla.,ch.  104,  t>  6; 
Code  Ga.,  1873,  $  3931;  Miller's  R.  C. 
Iowa  1880,  $  241;  R.  S.  111.  1880,  ch. 
78,  $  10;  2  Ind.  Rev.  1876,  p.  30,  §  2; 
L.  Kan.  1879,  §  2976;  'G.  S.  Ky.  1879, 
S74,  $  6;  R.  S.  La.  1876,  $  2127;  L. 
fch.  1871,  §5491;  R.  C.  Md.  1878,  p. 
560,  §  3;  R.  5.  Mo.  1879,  §  2786;  see 
Samuels  v.  State,  3  Mo.  68;  R.  C. 
Miss.  1880,  $  169a;  G.  S.  Neb.  1873,  p. 
643.  *  G60;  L-  Nev.  1873,  $  1054;  Rev. 
N.  J.  1877,  P-  533»  4  «3;  Battle  Rev.  N. 
C,  p.  196,  t)  229  1;  N.  Y.  Code  Rem. 
Jus.,  §  1047;  R-  S.  Ohio,  1880,  $  5167; 
G.  L.  Oreg.  1872,  Civ.  Code,  §  930; 
Stat.  Tenn.  1571,  $  3991;  R.  S.  Tex. 
'879,  §  3046;  Code  Va.  1873,  P-  ,0^°> 
§7;  R.  9.  Wis.  1878,  $2535. 


M 


See  for  the  U.  S.  courts,  Alston  v. 
Manning,  Chase.  Dec.  460,  and  U.  S.  v. 
Fries,  3  Dall.  515. 

4.  See  infra,  this  title,  Challenge 
to  the  Array. 

In  Smith's  Case,  6  Gratt.  (Va.)  696, 
execution  of  the  venire  facias  by  the 
sergeant  of  the  corporation  of  the  city 
was  held  proper. 

In  a  trial  upon  an  indictment  for 
murder,  the  sheriff  returned  into  court 
a  panel  of  jurors  which  was  challenged 
by  the  defendant,  on  the  ground  that 
the  jurors  had  been  summoned  and 
brought  into  court  by  persons  who 
were  neither  sheriff's  deputies  nor 
sworn  officers.  The  panel  was  dis- 
charged and  an  order  issued  for  another 
venire,  which  the  sheriff  executed  by 
summoning  the  same  men.  The  de- 
fendant filed  a  challenge  to  the  array. 
Held,  in  the  absence  of  bias  on  the 
part  of  the  sheriff  that  the  challenge 
was  properly  overruled.  [Sherwood, 
C.J.,  and  Henry,  J.,  dissenting].  State 
v.  Degonia,  69  Mo.  485.  See  State  v. 
Wells,  33  La.  An.  1407;  see  Kenney  v. 
People,  31  N.  Y.  330  (Laws  1858,  ch. 
322).  See  Kelly  v.  State,  11  Miss.  (3 
Smed.  &  M.)  518. 

The  circuit  court  may  appoint  an 
elisor  for  the  purpose  of  summoning  a 
jury,  in  a  cause  in  which  the  sheriff 
is  a  party,  there  being  no  coroner  in  at- 
tendance; and  a  person,  though  he  here 
served  under  the  sheriff  as  bailiff  to 
the  petit  jury  in  the  other  causes,  may 
be  appointed  such  elisor.  State  v. 
Bodlev,  7  Blackf.  (Ind.)  355. 

Bailiffs  may  summon  a  jury  under 
orders  from  the  sheriffs  as  they  are 
then  his  deputies,  and  a  deputy  may 
summon  them  under  the  statute.  Con- 
ner v.  State,  25  Ga.  515.  See  also  State 
v.  Doyall,  13  La.  An.  418. 
See  Drawing,  supra. 
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The  number  is  either  in  the  discretion  of  the  court  or  is  fixed 
by  statute.1  So  the  time  at  which  the  venire  is  returnable  lies 
generally  within  the  discretion  of  the  court* 

The  "  vicinage "  from  which,  by  the  common  law  right,  the 
jurors  are  to  be  summoned,  means  in  the  United  States  the 
county.3  Statutes  providing  who  are  to  be  summoned  are  gener- 
ally held  to  be  imperative.    Omission  of  compliance  with  such 


1.  See  Thompson  on  Trials,  4  T9i 
Stat.  Will.  II,  ch.  38,  §  225  (not  ap- 
plying to  crown  cases);  R.  S.  La.  1876, 
4  "213°- 

It  is  the  province  of  the  court,  under 
section  4874  of  the  code  of  1876  {.Ala- 
bama), to  determine  the  number  of  per- 
sons to  be  summoned  in  addition  to  the 
regular  panel.  This  power  is  limited; 
not  less  than  fifty,  nor  more  than  one 
hundred  persons,  including  the  regular 
panel,  may  be  summoned.  Within  this 
limit  the  court  may,  at  its  discretion, 
order  the  summoning  of  any  number 
which  will  answer  the  purposes  of  a 
fair  administration  of  justice.  It  is  not 
the  right  of  the  defendant  to  require 
that  any  particular  number  should  be 
summoned.  Blevins  v.  State,  68  Ala. 
92. 

But  see  Roberts  v.  State,  68  Ala.  575, 
where  the  court  held  that  if  the  or- 
der of  the  court,  in  a  capital  case,  re- 
quires the  sheriff  to  summon  one  hun- 
dred persons  as  special  jurors  (code 
Ala.,  §  4874),  and  he  summons  only 
ninety-nine,  this  is  good  ground  for 
quashing  the  venir,e;  and  though  the 
error  was  caused  by  the  repetition  of 
one  name,  making  tbte  apparent  num- 
ber one  hundred,  thisfis  not  a  "mistake 
in  the  name  of  a  person  summoned  as  a 
juror,"  which  is  declared  to  be  "not 
sufficient  cause  to  quash  the  venire" 
(code,  $  4876),  but  is  a  failure  on 
the  part  of  the  sheriff  to  comply  with 
a  judicial  order,  which  confers  sub- 
stantial rights  on  the  defendant. 

In  Donaldson  v.  Com.,  95  Pa.  St. 
21,  the  supreme  court  declared:  "It  is 
an  essential  constituent  of  a  court  of 
oyer  and  terminer  that  not  less  than 
forty -eight  jurors  shall  be  summoned  to 
serve  as  petit  jurors,  as  directed  by  the 
act  of  April  14th,  1834.  .  .  .  Where 
the  precept  and  venire  issued  from  the 
quarter  sessions  for  only  thirty-eight 
jurors,  although  the  trial  proceeded  in 
other  respects  according  to  the  forms  of 
the  oyer  and  terminer,  it  is  void  for 
want  of  jurisdiction.  And  it  is  imma-. 
terial  that  the  number  of  jurors  actually 
returned  was   not  exhausted.   .   .  . 


The  omission  to  return  the  proper  num- 
ber of  jurors  is  fatal  to  the  constitution 
of  the  court,  and  the  certificate  of  a 
cause  from  the  quarter  sessions  into  a 
court  so  composed  is  inoperative  to 
effect  the  transfer.  It  is  not  such  a  de- 
fect, therefore,  as  is  cured  by  the  pro- 
visions of  the  act  of  March  31st.  i860." 

But  the  failure  of  a  sheriff  to  find  a 
person  on  the  list  drawn  by  the  court 
and  ordered  to  be  summoned,  for  the 
trial  of  a  capital  case,  is  no  ground  for 
quashing  the  venire.  McElroy  v.  State, 
75  Ala.  9  (construing  Pamp.  1882-3. 
pp.  273,  446,  nor  that  one  of  the  venire 
men  was  dead  and  another  beyond  the- 
jurisdiction.  See  Lawrence  v.  Com., 
30  Gratt.  (Va.)  845. 

In  State  v.  Phillips,  24  Mo.  476,  it 
was  held  that  where  an  indictment  was 
found  against  two  defendants  under  the 
provisions  of  the  act  (Missouri),  $  16, 
code  1855,  the  defendants,  having 
elected  to  be  tried  jointly,  were  entitled 
to  a  panel  of  but  thirty -six  jurors. 

No  law  authorizes  a  motion  for  at- 
tachment against  absent  jurors  on  the 
list,  in  order  to  bring  a  greater  number, 
where  there  are  enough  present  to  com- 
plete the  panel.  State  v.  Shonhausen, 
26  La.  An.  421  (1874). 

3.  It  is  no  objection  to  a  venire  that 
it  is  made  returnable  at  the  term  at 
which  it  bears  teste,  not  being  within  the 
provisions  of  the  statute  that  writs  shall 
be  made  returnable  to  the  next  term. 
(Rev.  Code  Miss.  106.)  Woodsides 
v.  State,  3  Miss.  (2  How.)  655. 
A  venire  issued  by  the  circuit  court 
may  be  made  returnable  on  the  same 
day  it  is  issued,  or  on  arty  day  during 
the  term.  Shaffer  v.  State,  2  Miss. 
(1  How.)  236.  See  State  v.  Stedman,  7 
Port.  (Ala.)  495;  Fellows'  Case,  5  Me. 
(5  Greenl.)  333;  Anonymous,  1  Pick. 
(Mass.)  196. 

Convers  v.  Grand  Rapids  etc.  R. 
Co.,  18  Mich.  459. 

8.  A  venire  directing  the  sheriff  to 
summon  jurors  "from  the  county,"  in- 
stead of  "of  the  county,"  is  good,  as  such 
writ  does  not  direct  him  to  summon 
persons  who  are  out  of  the  county. 
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provisions  are,  especially  in  cases  of  capital  felony,  held  to  be 
error.1 

b.  FORM  OF  THE  PROCESS. — As  to  the  form  of  the  process,  it  is 
generally  held  necessary  that  it  bear  the  seal  of  the  court.* 

It  is  not  essential  that  the  names  of  the  persons  who  are 
drawn  should  be  endorsed  on  the  venire? 

Nor,  in  general,  will  defects  in  the  venire  affect  the  judgment 
of  the  proceedings  at  the  trial,4  such  as  the  neglect  of  the  sheriff 
to  sign  his  return  to  the  process,6  or  to  endorse  on  it  the  fact  of 
entry  in  his  office.6 
Woodsides  v.  State,  3  Mise.(2  How.)655- 

Upon  an  indictment  of  murder,  where 
the  act  requires  the  jurors  to  be  sum- 
moned "remote  from  the  place  where 
the  offence  is  charged  to  have  been 
committed,"  and  the  language  of  the 
venire  facias  is  "where  the  felony  was 
committed,"  there  was  no  error.  Poin- 
dexter  r.  Com.,  33  Gratt.  (Va.)  766 
(1880);  and  Chahoon  v.  State,  21  Gratt. 
(Va.)  822;  Sands  v.  State,  Iowa  87. 
But  see  contra  Whitehead  v.  Com.,  19 
Gratt.  (Va.)  640;  On  Va.  Sess.  Acts, 
1866-67,  ch.  208. 

1.  See  Hall  v.  Com.,  80  Va.  555 
(1885),  where  the  statutory  provisions 
under  3  and  4,  ch.  17  of  Acts  of 
Assembly  1877-78  (Va.),  are  held  to 
be  imperative  and  essential.  Section  4,  p. 
340,  enacts  that  in  a  case  where  death 
may  be  the  punishment  the  writ  shall 
require  to  be  summoned  twenty -four 
persons  of  the  county  or  corporation, 
to.be  taken  from  a  list  to  be  furnished 
br  the  judge,  residing  remote  from  the 
place  where  the  offence  is  charged  to 
have  been  committed,  and  qualified  in 
other  respects  to  serve  as  jurors.  (See 
Special  Venire,  infra;  also  Tales- 
men. 

In  Posey  v.  State,  73  Ala.  490  (1883), 
it  was  established  that  when  the  or- 
der for  summoning  a  jury  to  try  a 
capital  felony  sets  a  day  for  the  trial, 
which  falls  within  the  week  in  which 
the  order  is  made,  the  proper  practice  is 
to  put  on  the  list  ordered  to  be  sum- 
moned only  the  names  of  such  of 
the  drawn  and  summoned  jurors  for 
the  week  as  are,  when  the  order  is  made, 
in  attendance  on  the  court,  leaving  off 
such  as  were  summoned  and  do  not  at- 
tend, and  such  as  have  been  excused, 
and  all  talesmen  summoned  to  supply 
their  places. 

And  where  the  day  fixed  for  the  trial 
of  a  capital  felony,  and  the  order  for 
summoning  a  jury  therefor,  fell  in  the 
•ame  week  of  the"  term  of  a  court  which 
continued  longer  than  one  week,  and  the 


order  directed  the  sheriff  to  "summon 
one  hundred  jurors,  including  the  regu- 
lar venire,  to  serve  as  jurors  in  said 
trial,"  the  word  venire  meant  the  order 
the  clerk  was  required  to  issue  for  sum- 
moning petit  jurors,  under  section  4744 
of  the  code  (Alabama),  and  thereby 
the  sheriff  was  commanded  to  place  on 
his  list  the  entire  body  of  names  set 
forth  in  the  venire,  whether  summoned 
or  not;  and  not  merely  those  of  the 
regular  jurors  who  had  been  summoned 
as  contemplated  by  the  noncompliance 
therewith,  would  operate  a  reversal  of 
the  judgment  of  conviction  in  the  ab- 
sence of  facts,  appearing  of  record, 
clearly  repelling  the  presumption  of 
injury. 

A  court  cannot  direct  the  sheriff  to 
take  a  jury  from  any  particular  part  of 
the  county.  Hartshorn  v.  Patton,  2 
Dall.  2C2.  See  Jennings  v.  Arter,  5 
Duer  (N.  Y.)  695;  Grove*.  Campbell, 
9  Yerg.(Tenn.)  7. 

S.  State  v.Thayer,  4  Strobh.(S.  Car.) 
286;  People  v.  McKay,  18  Johns.  (N. 
Y.)  212.  Contra,  State  v.  Bradford. 
57  N.  H.  188  (1876);  Bennett  v.  State, 
Mart.  &  Y.  (Tenn.)  133. 

3.  Com.  v.  Besse,  143  Mass.  80(1886), 
under  the  Pub.  Stats.,  ch.  170,  §  22. 

It  is  sufficient  if  the  names  be  ar- 
ranged in  list  below  the  signature  of  the 
cleric.  State  v.  McElmurray,  3  Strobh. 
(S.  Car.)  33. 

Where  the  name  of  a  juror  was 
omitted  on  the  return,  the  juror  was 
put  upon  the  panel  on  his  making  oath 
that  he  had  been  summoned.  Patter- 
son's Case,  6  Mass.  486. 

4.  Haight  v.  Holley,  3  Wend.  (N.  Y.) 
258;  State  v .  Hill,  19  S.  Car.  435. 

5.  The  court  will  quash  the  return  to 
the  process  and  on  motion  will  direct 
the  sheriff  to  complete  his  return  by  en- 
dorsing on  his  writ  the  execution  there- 
of and  signing  the  same.  Com.  v. 
Chauncey,  2  Ashm.  (Pa.)  90. 

6.  State  v.Clayton,  n  Rich.  (S.  Car.) 
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A  venire  facias  can  be  quashed  only  for  some  misconduct  on 
the  part  of  the  sheriff,  or  for  some  manifest  error  in  selecting, 
drawing  or  summoning  otherwise  than  as  provided  by  law.1 

c.  Special  Venire. — The  special  venire  may  be  issued  in  three 
cases:  ist,  when  the  regular  venire  is  not  drawn;  2nd,  when  it 
has  been  quashed ;  3rd,  when  it  has  been  exhausted.  The  regu- 
lar panel  must  (in  cases  other  than  capital)  be  exhausted  before 
the  court  may  issue  the  special  venire?1 


In  Com.  v.  Green,  1  Ashm.  (Pa.) 
289,  it  was  held  that  it  was  not  neces- 
sary that  it  should  appear  upon  the  re- 
turn that  the  jury  had  been  drawn  ac- 
cording to  law;  it  will  be  presumed 
that  the  sheriff,  who  returns  his  writ 
executed,  has  proceeded  legally,  until 
the  contrary  is.  shown.  See,  to  the  same 
effect,  State  v.  Alderson,  10  Yerg. 
(Tenn.)  523. 

Where  the  sheriff  annexes  the  panel 
to  the  venire  and  not  to  the  distringas, 
the  latter  may  be  amended.  Hill  v. 
Hill,  1  N.J.  L.  (Coxe)  261. 

The  South  Carolina,  constitution 
provides  that  "all  writs  and  processes 
shall  run  in  the  name  of  the  State  of 
South  Carolina."  A  writ  of  venire 
beginning,  "State  of  South  Carolina, 
County  of  Spartanburg,"  held  a  suf- 
ficient compliance.  State  v.  Hill,  19  S. 
Car.  435. 

1.  Durrah  v.  State,  44  Miss.  789. 

Where  a  sheriff,  or  other  officer,  is 
authorized  to  select  and  summon  a  jury, 
he  cannot,  after  summoning  a  person  to 
serve  as  a  juror,  discharge  him  from  at- 
tendance and  summon  another  in  his 
stead;  after  the  juror  is  summoned  the 
court  only  can  discharge  him.  Brook- 
lyn v .  Patchen,  8  Wend.  (N.  Y.)  47. 

The  failure  to  summon  a  juror,  re- 
sulting from  mere  mistake,  is  no  error. 
State  v .  Dozier,  33  La.  An.  1362.  See 
also  Hicks  v.  State,  5  Tex.  App.  488. 

No  law  (in  Alabama)  requires  jurors 
summoned  to  try  a  person  charged  with 
the  commission  of  a  felony,  to  be  called 
at  the  door  of  the  court  house,  or  to  be 
sent  for,  when  their  names  are  drawn. 
.  Waller  v.  State,  40  Ala.  325. 

It  was  not  error  to  refuse  to  the  de- 
fendant a  special  venire  because  the 
regular  jurors  had  heard  the  evidence 
on  the  application  for  the  change  of 
venue.   State  v.  Wisdom,  84  Mo.  177. 

Under  section  4  of  the  Act  of  Con- 
gress of  June  23rd,  1874,  18  Stat  254, 
"in  relation  to  courts  and  judicial  of- 
ficers in  the  Territory  of  Utah,"  where 
the  names  in  the  jury  box  of  200  jurors, 
provided  for  by  that  section,  are  not  ex- 


hausted in  the  trial  of  an  indictment, 
when  the  jury  is  only  partly  empanelled, 
the  district  court  may  issue  a  venire  to 
summon  jurors  from  the  body  of  the 
judicial  district,  and  the  jury  may  be 
completed  from  persons  thus  summoned. 
Clawson  v.  U.  S.,  114  U.  S.  477. 

2.  Dupont  v.  McAdow,  6  Mont.  226; 
construing  12th  Session  Laws  (Mont.) 
57-  58. 

If  the  full  panel  of  twenty-four  be- 
comes depleted  by  reason  of  sickness 
or  other  cause  during  the  terms,  it  is 
the  duty  of  the  court  to  cause  the  same 
to  be  filled  from  the  one  hundred  names 
selected  by  the  commissioners.  If  a 
special  venire  is  issued  before  the  reg- 
ular panel  of  twtnty-four  has  become 
exhausted  in  the  formation  of  a  jury 
for  a  particular  cause,  or  if  a  party  is 
required  to  select  a  jury  for  such  cause 
from  a  panel  of  less  than  twenty-four 
regular  jurors,  or  if,  the  regular  panel 
not  being  full,  resort  is  had  to  an  open 
special  venire  to  complete  the  jury  for 
the  pending  trial,  the  jury  so  formed  is 
not  such  as  a  party  is  enUtled  to,  and  it 
is  error  to  compel  him  to  proceed  to 
trial  before  such  jury. 

But  the  fact  that  one  or  more  of  the 
persons  on  the  venire  served  on  a  pris- 
oner charged  with  a  capital  offence,  are 
on  the  regular  juries  for  the  week  and 
could  not  be  obtained  as  jurors  for  the 
prisoner's  trial,  because  then  engaged 
on  the  trial  of  another  cause,  gives  the 
prisoner  no  right  to  delay  the  empanel- 
ling of  the  jury  for  his  own  trial  until 
such  persons  might  be  discharged  as. 
jurors  in  the  other  case.  Shelton  v. 
State,  73  Ala.  5;  Kimbrough  v.  State, 
62  Ala.  248.  See  contra,  Thuston  v. 
State,  18  Tex.  App.  26. 

The  circuit  court  (Ky.)  has  the  power 
in  its  discretion  to  have  juries  sum- 
moned and  empanelled  to  try  cases 
after  the  discharge  of  the  regular  jury, 
if  done  in  good  faith.  Hunt  v.  Scobie, 
6  B.  Mon.  (Ky.)  469. 

And  where  a  jury  has  not  been  legally 
summoned,  the  court  may  issue  a  -■en ire 
and  retain  the  jury  summoned  there- 
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Statutes  in  some  States  provide  for  the  issuing  of  the  special 
venire  in  cases  where  death  may  be  the  punishment,  as  a  matter 
of  right.1 

A  strict  compliance  with  the  statutory  provisions  is  generally 


under  for  all  criminal  trials  of  the  term. 
Fanning  v.  People,  10  111.  App.  70. 

See  People  v.  Jones,  24  Mich.  215; 
State  v .  McCartey,  17  Minn.  76,  as  to 
what  constitutes  an  entire  absence  of 
petit  jurors  within  Minn.  G.  S.,  ch.  64, 
*  >7- 

1  Act  of  Assembly  (Va.)  1877-78, 
3  and  4,  the  provisions  of  which 
are  imperative  and  essential.  In  any 
1  felony  case  where,  from  those  summoned 
and  in  attendance,  a  sufficient  number 
of  jurors  cannot  be  had,  a  new  venire 
facias  must  be  directed,  requiring  to  be 
summoned  from  the  bystanders,  or 
from  a  list  to  be  furnished  by  the  court, 
as  many  persons  as  may  be  deemed 
necessary.  Omission  to  direct  a  new 
venire  facias,  or  of  any  statutory  es- 
sential apparent  on  the  record,  is  error 
and  may  be  taken  advantage  of  after 
the  verdict  by  motion  in  arrest  of  judg- 
ment, failure  of  accused  to  make  the 
objection  before  jury  sworn  being  no 
waiver.  Hall  v.  Com., 80  Va.  555  (1885). 

After  the  judge  has  set  aside  in  one 
case  a  whole  venire  drawn  for  that 
term,  he  cannot  afterward  during  that 
term,  in  another  case,  hold  such  a  venire 
to  be  good.  State  v.  Revello,  31  La. 
An.  387;  State  v.  Smith,  31  La.  An. 
406. 

Under  the  Indiana  acts,  Reg.  Sess.,  p. 
103  (Stat.  March  7th,  1873),  the  circuit 
court  is  empowered,  whenever  its  busi- 
ness requires  it,  to  order  the  empanel- 
ling of  a  special  jury  for  the  trial  of 
any  cause.  But  this  act  does  not  au- 
thorize the  court  to  empanel  such  jury 
before  the  day,  to  whicl:  day  the  reg- 
ular panel  has  been  summoned,  but  was 
intended  to  authorize  a  special  jury 
when  the  regular  panel  is  engaged,  or 
after  it  has  been  discharged.  Where  a 
person  indicted  for  grand  larceny  ex- 
pressed himself  ready  for  trial  on  the 
fifth  day  of  the  term,  and  none  of  the 
jury  were  present,  having  been  sum- 
moned to  attend  on  the  seventh  day,  it 
was  error  for  the  court  to  order  a  special 
jury  to  be  empanelled  over  the  defend- 
ant's objection.  Wilson  v.  State,  42 
Ind.  224.  See  Weaver  v.  State,  19  Tex. 
APP-  547- 

No  special  venire  is  needed  for  a 
struck  jury.  McDermott  v.  Hoffman, 
70  Pa.  St  31 .    Nor  upon  a  plea  of  riens 


fer  discent.  Roosevelt  v.  Fulton,  6 
Cow.  (N.  Y.)  48. 

But  the  jurors  stood  .aside  at  the  in- 
stance of  the  prosecution,  when  the 
original  panel  has  been  exhausted  with- 
out forming  a  jury,  must  be  brought 
forward  before  resorting  to  a  special 
venire.  State  v.  Washington,  90  N. 
Car.  664.  See  Texas  Code  of  Criminal 
Procedure,  arts.  613,  614;  Charles  v. 
State,  13  Tex.  658.  See  also  Shelton  v. 
State,  73  Ala.  5;  Kimbrough  v.  State, 
62  Ala.  248. 

Under  the  Missouri  Rev.  Statutes, 
2802,  3894,  where  a  motion  for  a 
special  ven  ire  is  made  three  days  before 
that  on  which  a  cause  is  set  for  hearing, 
the  trial  court  has  no  discretion  to  re- 
fuse it,  and  it  would  be  error  to  do  so. 
But  where  the  motion  is  not  made  until 
the  day  of  trial,  the  court  may.  in 
its  discretion,  refuse  it.  and  its  action 
cannot  be  reviewed  on  appeal,  and  the 
day  the  parties  announce  themselves 
ready  for  trial  and  a  jury  is  ordered 
summoned  is  the  day  of  trial.  State  v. 
Le'abo,  89  Mo.  247.  See  also  Samuels 
v.  State,  3  Mo.  68;  State  v.  Jones,  61 
Mo.  232. 

Under  the  Alabama  Sess.  Acts, 
1884-5,  P-  "Si,  when  two  or  more  capi- 
tal cases  are  set  for  trial  on  the  same 
day,  but  one  special  venire  is  authorized 
and  provided  for  all.  Chamblees  v. 
State,  78  Ala.  466. 

Officer. — The  fact  that  a  special 
venire  facias  in  a  capital  case  was 
served  by  a  person  not  having  the  writ 
in  his  possession,  and  having  no  written 
appointment  as  a  deputy  sheriff,  is  not 
a  good  ground  for  a  motion  to  quash 
the  return  on  the  writ,  if  it  appears  that 
the  writ  was  executed  by  a  person  pro- 
fessing to  act  for  the  sheriff.  Gillum 
v.  State,  62  Miss.  547.  But  when 
the  panel  of  drawn  jurors  is  exhausted, 
and  the  court  is  about  to  issue  a  spe- 
cial venire,  it  should  not,  of  its  own 
motion,  and  against  the  objections  of 
the  defendant,  examine  the  sheriff  as  to 
his  bias,  and  if  it  finds  him  biased, 
direct  the  coroner  to  serve  the  venire. 
People  v.  Welch,  49  Cal.  177  (1874). 
Section  3894  of  the  Missouri  Rev.  Stat, 
provides,  as  construed  in  State  v.  Leabo, 
89  Mo.  247,  that  the  trial  court  is  not 
bound  to  take  the  affidavit  of  a  party 
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required  in  the  execution  of  a  special  writ  or  order  of  venire 
facias^ 

4.  Talesmen. — The  only  method  known  to  the  common  law  to 
remedy  a  default  of  jurors  summoned  was  to  select  tales  de  cir- 
cumstantibus  (such  of  the  bystanders  as  were  competent)  sufficient 
in  number  to  make  up  the  jury.*  This  method  still  prevails  in 
most  jurisdictions,  though  not  a  few  statutes  forbid  bystanders 
to  be  summoned.8  But  the  courts  have  been  almost  uniformly 
reluctant  in  relinquishing  this  method  in  construing  such  stat- 
utes.4 Unless  prohibited  by  statute,  it  is  always  held  to 
exist.6 


that  the  sheriff  is  prejudiced  against 
him  as  conclusive,  but  it  has  some  dis- 
cretion in  the  matter,  and  unless  it  ap- 
pears that  it  has  abused  its  discretion 
its  action  will  not  be  reviewed  on  ap- 
peal. 

Qualification. — There  is  often  a  dif- 
ference in  the  requirements  of  jurors 
summoned  on  a  special  venire  and 
Other  jurors. 

By  the  North  Carolina  Code,  $  1738, 
a  juror  summoned  on  a  special  venirih 
qualified  to  serve,  if  he  be  a  freeholder 
only.  But  tales  jurors  and  those  of  the 
original  panel  are  required  in  addition 
to  have  paid  their  taxes  ($  1722).  State 
v.  Watson,  86  N.  Car.  6*4. 

A  juror  summoned  on  a  special 
venire  is  not  rendered  incompetent  be- 
cause he  has  served  on  the  jury  in  the 
same  court  within  two  years.  Only 
tales  jurors  come  within  the  proviso  of 
v  1733  of  the  code  fN.  Car.)  State  v. 
Whitfield,  92  N.  Car.  831.  See  State 
v.  Whitford,  i»  Ired.  (N.  Car.)  L. 
99* 

1.  Article  614  of  the  Texas  Code  of 
Crim.  Proc.  provides  that  the  "officer  ex- 
ecuting the  writ  shall  return  the  same 
promptly  on  or  before  the  time  it  is 
made  returnable.  The  return  shall 
state  the  names  of  those  who  have  been 
summoned,  and  if  any  of  those  whose 
names  are  upon  the  list  have  not  been 
summoned,  the  return  shall  state  the 
diligence  that  has  been  used  to  sum- 
mon them,  and  the  cause  of  the  failure 
to  summon  them."  Article  640  of  the 
Penal  Code  (Texas),  directing  that  the 
jurors'  names  be  called  "in  the  order  in 
which  they  appear  on  the  list  furnished 
the  defendant,"  applies  in  the  case  of  a 
special  venire,  and  must  be  complied 
with,  notwithstanding  objection  to 
the  exposure  of  the  list.  Hall  v.  Com., 
80  Va.  555,  1885;  Clark  v.  State,  18 
Tex.  App.  350. 

But  it  is  not   required  that  every 


special  venire  man  shall  be  summoned, 
but  only  that  reasonable  diligence  shall 
be  used.  Rodriguez  v.  State,  23  Tex. 
App.  503. 

A  slight  disregard  of  the  provisions 
will  not  necessarily  be  held  cause  for 
refusal.  Charles  v.  State,  13  Tex. 
658. 

See  Thompson  v.  State,  19  Tex. 
App.  593,  in  regard  to  executing  a  special 
venire  man. 

5.  St.  Henry  VIII,  ch.  6;  3  Bl.  Com., 
3°S- 

8.  In  Arizona,  California,  Iowa, 
Nevada,  Ohio  and  Utah,  bystanders 
may  not  be  summoned  under  the  fol- 
lowing statutes:  Comp.  L.  Arizona,  ch. 
47-  $  3°.  Cal.  Code  Civ.  Proc.,  $  227; 
Millers  R.  C.  Iowa,  1880,  $  2775; 
Comp.  L.  Nev.  1873,  §  1222;  R.  S.  Ohio, 
1880,  $  5173;  Comp.  L.  Utah,  1876,  $ 

4.  But  in  a  recent  case  in  Iowa  (Bu- 
ford  v.  McGetchie,  60  Iowa  298  (1882), 
it  was  held,  that  if  the  defendants  were 
not  satisfied  with  filling  up  the  jury 
with  talesmen,  they  should  have  chal- 
lenged the  talesmen  as  they  were  called, 
and  thus  compelled  the  additional 
drawing  provided  by  section  232  of  the 
code,  if  that  can  be  required,  and  that  a 
challenge  to  the  panel  was  properly 
overruled. 

6.  In  Alabama,  by  §  4874  of  the  code, 
it  is  the  right  of  the  defendant  to  have 
a  jury  selected  from  all  the  persons 
summoned  as  special  and  regular  jurors, 
who  are  in  attendance  and  competent 
only  subject  to  any  contingency  and 
necessity  that  may  arise  from  the  oper- 
ation of  the  statutory  provision. 

But  where  the  same  persons  are 
drawn  and  summoned  for  the  trial  of 
two  defendants  indicted  for  separate 
capital  felonies,  to  be  tried  on  the  same 
day,  should  one  or  more  of  them  be  en- 
gaged in  the  consideration  of  the  case 
of  one  of  the  accused,  while  a  jury  is 
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Little  agreement  can  be  found  in  the  decisions  as  to  the  emergency 
in  which  tales  jurors  may  be  summoned,  except  in  this,  that  none 
can  be  called  until  the  regular  panel  is  exhausted.1    Where  the 


being  selected  for  the  trial  of  the  other, 
the  necessity  in  such  case  is  created  by 
the  act  of  the  court,  and  is  in  violation 
of  the  requirements  of  the  code.  Evans 
v.  State,  80  Ala.  4. 

In  Colorado,  under  G.  L.,  812  and 
1479,  after  the  regular  panel  has  been 
exhausted,  the  court  may  order  a  tales, 
but  the  prisoner  has  the  right  to  object 
to  the  depletion  of  the  panel  on  insuffi- 
cient grounds.  Stratton  v.  People,  5 
Colo.  376. 

In  Florida,  under  the  Fla.  Laws,  ch. 
1628,  §  21,  the  sheriff  may,  after  the 
regular  panel  has  been  exhausted,  call 
persons,  one  at  a  time,  from  the  by- 
standers, and  not  furnish  a  full  list  of 
the  bystanders.  Green  v.  State,  17 
Fla.  669. 

The  Illinois  act  of  1872,  repealing 
three  prior  acts  concerning  the  select- 
ing and  empanelling  of  jurors,  but  not 
purporting  to  repeal  111.  Crim.  Code,  y 
178,  providing  for  tales  returnable  in- 
stanter,  nor  any  act  inconsistent  there- 
with, have  such  provisions  still  in  force. 
Gropp  v.  People,  67  111.  154  (1873). 

For  construction  of  Indiana  statute 
(2  Gav.  &  H.  408),  see  Rogers  v.  State, 

33  I™*-  543- 

For  Kansas  see  Comp.  L.  of  1879, 
ch.  54,  vv  23,  26;  Trembly  v.  State,  20 
Kan.  1 16;  State  v.  Skinner,  34  Kan. 
256  (1885).- 

The  Louisiana  acts  of  1880,  No.  98, 
did  not  repeal  acts  1877,  No.  138,  which 
provides  for  the  drawing  of  tales  jurors 
in  criminal  cases  in  the  parish  of 
Orleans  under  certain  circumstances. 
See  State  v.  Alphono,  34  La.  An.  9. 

Louisiana  Acts  1877,  No.  44  give  the 
district  judge  discretionary  power  to 
order  the  drawing  of  additional  jurors. 
State  v.  West,  35  La.  An.  28;  State  v. 
Revello,  35  La.  An.  302. 

In  JVew  Tork  the  act  (Laws  1861, 
ch.  210)  was  held  to  be  constitutional 
under  the  State  and  U.  S.  constitutions 
in  Gardiner  v.  People,  6  Park.  (N.  Y.) 
C.  R.  155, 193.  See  Bennett  t>.  Matthews, 
40  How.  (N.  Y.)  Pr.  428  (1870). 

Under  the  South  Carolina  jury  act 
of  1877  tne  circuit  court  cannot  issue  a 
venire  for  talesmen.  State  v.  Stephens, 
11  S.  Car.  319. 

Texas,  on  Paschal's  Tex.  Dig., 
arts.  3021,  3022,  see  Johnson  v.  State, 


4  Tex.  App.  268;  Roberts  v.  State,  5 
Tex.  App.  141;  Fields  *.  State,  5  Tex. 
App.  616;  Harris  v.  State,  6  Tex.  App. 
97;  Gardenhire  v.  State,  6  Tex.  App. 
147. 

On  Texas  act  of  1876,  v  23,  regulat- 
ing the  summoning  of  talesmen,  see 
Baker  v.  State,  4  Tex.  App.  223.  The 
prohibition  there  enacted  of  the  sum- 
moning of  tales  jurors  within  the  court 
house  yard  may  be  regarded  as  merely 
directory,  if  the  accused  is  not  shown 
to-  have  been  prejudiced  thereby. 
Matthews  v.  State,  6  Tex.  App.  23. 

The  "yard"  is  there  held  not  to  ap- 
ply to  an  unenclosed  space  around  the 
court  house. 

For  Mississippi,  Barnes  v.  State,  60 
Miss.  355. 

For  Pennsylvania,  see  Williams  v.  . 
Com.,  91  Pa.  St.  493. 

In  Washington  Territory,  where  the 
statute  requires  the  summoning  of 
jurors  from  the  county  where  there  are 
not  enough  in  attendance,  no  irregular- 
ity appears  from  the  fact  that  they  are 
summoned  from  the  bystanders.  Yel-- 
low  Jim  v.  Territory,  1  Wash.  63. 

In  the  U.  S.  courts,  the  provisions  of 
the  U.  S.  Rev.  Stat,  and  of  the  act  of 
1879,  must  be  construed  together,  and 
where  so  construed  they  authorize  the 
summoning  from  bystanders,  during 
any  current  term  of  talesmen  for  the 
transaction  of  the  business  of  the 
court.  U.  S.  v.  Munford,  16  Fed.  Rep. 
164. 

1.  In  the  State  v.  Ross,  30  La.  An. 
pt.  2,  1 154,  a  verdict  of  murder  was 
set  aside,  the  absent  member  of  the 
regular  panel  not  having  been  called  at 
the  court  house  door  before  the  sum- 
moning of  talesmen  to  complete  the 
jury,  and  where,  while  proceeding  with 
the  list  of  talesmen,  a  jury  previously 
reports  and  is  discharged,  the  judge 
must  resume  the  call  under  the  regular 
venire  before  continuing  to  form  a  jury 
from  talesmen.  State  v.  Cranch,  38 
La.  An.  480;  State  v.  Atkinson,  29  La. 
An.  543  (1877);  Stratton  v.  People,  5 
Colo.  276;  Rogers  v.  State,  33  Ind.  543; 
O'Connor  v.  State,  9  Fla.  215.  Where 
the  jurors  summoned  do  not  appear. 
U.  S.  v.  Reynolds,  1  Utah  T.  226.  See 
also  State  v.  Benton,  2  Dev.  &  B.  (N. 
Car.)  L.  196. 
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regular  jury  or  part  of  the  regular  panel  are  engaged  in  another 
trial  at  the  same  time,  the  decisions  are  equally  for  and  against 
the  summoning  of  bystanders.1 

It  is  an  open  question  whether  a  jury  can  be  formed  entirely  of 
bystanders,  without  a  single  member  being  called.  It  might  be 
if  such  member  were  successfully  challenged  after  being  called.* 

By  some  statutes  the  necessity  must  arise  from  the  operation 
of  the  statute.3  And  talesmen  can  only  be  summoned  for  a 
single  trial,  not  for  a  circuit.4 

In  general,  talesmen  are  called  strictly  as  additional  jurors,  and 
not  to  form  a  new  panel,  though  a  special  venire  is  often  drawn 
from  bystanders  as  well  as  "  from  the  body  of  the  county."  5 

The  practice  of  summoning  jurors  is  variously  regulated  by 
statute.* 


1.  In  Kimbrough  v.  State,  62  Ala.  248, 
the  fact  that  one  or  more  of  the  persons 
on  the  venire  served  on  a  prisoner 
charged  with  a  capital  offence,  were  on 
the  regular  juries  for  the  week  and  could 
not  be  obtained  gave  the  prisoner  no 
right  to  delay  the  empanelling  of  the 
jury  for  his  own  trial,  until  such  persons 
might  be  discharged.  So  Bradley  v. 
Bradley,  45  Ind.  67,  and  Barnes  v. 
State,  60  Miss.  355.  But  in  Thuston  v. 
State,  18  Tex.  App.  26,  it  was  decided 
otherwise.  In  the  selection  of  jurors 
from  a  special  venire,  all  the  veniremen 
were  in  court,  but  five  were  jurors  in 
another  felony  case.  The  court  over 
objection  ordered  the  sheriff  to  summon 
twenty  talesmen.  It  was  held  errone- 
ous. The  case  which  the  five  venire- 
men were  already  trying  being  a  felony 
case  the  court  should  have  postponed 
the  empanelling  of  the  jury  in  the 
present  case  until  the  five  veniremen 
were  legally  discharged  from  the  other 
case.  And  Evans  v.  State,  80  Ala.  4 
(1885),  is  to  the  same  effect. 

3.  In  Barnes  v.  State,  60  Miss.  355 
(1882)  the  court  said:  "It  is  said  that 
one  member  of  a  regular  panel  at  least 
must  be  called,  although  challenging 
him  will  not  defeat  the  jury,  but  it 
seems  more  reasonable  to  holcf  that  the 
power  to  form  a  jury  is  inherent  and 
unaffected  by  the  absence  of  all  the 
regular  venire." 

8.  See  Evans  v.  State,  80  Ala.  4 
(1885),  supra,  where  the  same  persons 
being  drawn  for  separate  capital  trials 
on  the  same  was  held  no  such  necessity 
under  code  (Ala.),  §  4874. 

See  also  State  v.  Alphonso,  34  La. 
An.  9,  as  to  Louisiana  acts  1880,  No. 
98  and  Louisiana  acts  1877,  No.  138. 

4.  Shields  v.  Niagara  etc.  Bank,  5 


Thomp.  &  C.  (N.  Y.)  585;  3  Hun  (N. 
Y.)  477- 

0.  In  the  trial  of  an  indictment  of  a 
sheriff  for  perjury  in  taking  the  oath  of 
office  prescribed  by  art.  7,  §  3  of  the 
Pennsylvania  constitution,  the  court 
sustained  a  challenge  to  the  array  of 
jurors  made  by  the  Commonwealth  and 
ordered  a  venire  for  twenty-four 
traverse  jurors  to  be  immediately  sum- 
moned from  the  bystanders,  or  from  the 
body  of  the  county  at  large.  The 
coroner  being  sick,  elisors  were  ap- 
pointed who  summoned  the  jurors,  and 
the  court  proceeded  with  the  trial. 
Held  to  be  error.  Williams  v.  Com. 
91  Pa.  St.  493.  See  State  v.  Skinner, 
34  Kan.  256;  Trembly  v.  State,  20  Kan. 
116;  Comp.  Laws  (Kan.)  of  1879,  ch.  54, 

6.  As  to  the  meaning  of  "bystanders" 
it  was  decided  in  State  v.  Lamor,  3 
Hawks.  (N.  Car.)  175,  that  when  per- 
sons who  were  not  bystanders  were 
called  into  court  this  was  sufficient  sum- 
moning, and  when  they  came  in  they 
were  bystanders  and  bound  to  serve. 
See  State  v.  Brown,  7  Oreg.  186.  Where 
a  juror,  present  as  a  bystander  at  the 
session  in  a  criminal  case,  immediately 
after  adjournment  was  summoned  on  a 
venire  to  the  county;  held,  that  after 
adjournment  he  was  not  a  bystander 
and  was  of  the  body  of  the  county. 

In  Texas,  a  bystander  cannot  be 
taken  from  the  courthouse  yard.  Act 
of  1876,  y  23.  Baker  v.  State,  4  Tex. 
App.  223;  Matthews  v.  State,  6  Tex. 
App.  23. 

The  New  Tork  Laws,  1861,  ch.  sio, 
provide  for  summoning  additional 
jurors  from  the  town  or  city  where  the 
court  is  held.  Held  constitutional. 
Gardiner  v.  People,  6  Park.  Cr.  155,  193, 
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The  number  rests  in  the  discretion  of  the  court.1 

As  summoning  officer,  if  the  sheriff  be  interested,  the  coroner 

may  act,*  or  the  deputy  sheriff,8  or  other  officer  provided  for  by 

statute.4 

The  qualifications  are  sometimes  higher  in  tales  jurors  than  in 
those  of  the  regular  panel,  sometimes  lower.5 

5.  Challenges. — Challenges  are  first  divided  into  challenges  to 
the  array  or  panel,  and  challenges  to  the  polls. 

a.  Challenges  to  the  Array. — At  common  law  the  only 
ground  was  partiality  in  the  sheriff.6  With  the  change  in  the  process 
of  organization  and  with  the  division  of  the  duties  and  discretion  of 
selecting  names,  this  ground  has  generally  disappeared  ;  in  some 
States  the  right  of  challenge  for  this  cause  has  been  specifically 
abolished.'  And  generally  the  title  of  the  summoning  or  select- 
ing officer  is  no  ground  for  a  challenge  to  the  array.8 

Nor  is  any  immaterial  departure  from  the  prescribed  mode  a 
•  good  ground.9    But  where  the  statute  specifically  prescribes  the 


Under  the  Michigan  Jury  act  of 
1877  (act  125  of  1877),  there  is  pro- 
vision for  ordering  talesmen  to  be 
drawn  from  a  single  township  where 
the  emergencies  of  the  term  do  not 
leave  time  for  summoning  them  from 
the  county  at  large;  but  a  jury  drawn 
three  weeks  before  trial  for  a  particular 
case  of  homicide  is  illegal  if  taken  from 
only  part  of  the  townships  in  the  county 
and  those  not  adjoining  the  county  seat 
nor  including  the  locality  of  the  offence. 
People  v.  Hall,  48  Mich.  482.  See 
State  v.  Revello,  35  La.  An.  302;  State 
v.  Gallagher,  20  La.  An.  46;  Patterson 
v.  State,  48  N.J.  L.  38. 

As  to  the  mode  of  summoning,  under 
Florida  Laws,  ch.  1628,  §  21,  a  full  list 
need  not  be  served.  Green  v.  State,  17 
Fla.  669.  See  State  v.  Cardoza,  1 1  S. 
Car.  195.  Compare  State  v.  Smalls,  II 
S.  Car.  262;  Bennett  v.  Matthews,  40 
How.  (N.  Y.)  Pr.  428.  The  sheriff 
may  procure  persons  in  anticipation  of 
a  demand  for  talesmen.  State  v.  Allen, 
47  Conn.  121. 

1.  People  v.  Colt,  3  Hill  (N.  Y.)  432; 
2  (N.  Y.)  Rev.  Stats.  733. 

8.  People  v.  Tweed,  50  How.  (N.  Y.) 
Pr.  286. 

5.  Hulse  v.  Stale,  35  Ohio  St.  421. 
4.  76  Ohio  L.  54. 

6.  In  North  Carolina,  a  tales  juror 
must  have  the  additional  qualification 
of  being  a  freeholder.  State  v.  Whit- 
ley, 88  N.  Car.  691.  But  in  Louisiana, 
he  need  not  be  a  registered  voter.  State 
v.  Courtney,  28  La.  An.  789.  A  tales- 
man is  not  incompetent  because  on  the 
grand  jury  list.    McLain  v.  State,  71 
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Ga.  279.  See  Ladd  v.  Prentice,  14  Conn. 
109.  If  he  has  served  as  a  talesman 
upon  a  jury  in  the  same  court  at  a  pre- 
vious term  within  a  vear,  he  may  be 
challenged  under  Ind.  Stat.  1873,  March 
8th,  1884.  Christie  v.  State,  44  Ind.  408, 
It  is  no  objection  to  a  talesman  that  his 
name  does  not  appear  on  the  jury  list 
made  out  by  the  county  commissioners. 
Lee  v.  Lee,  71  N.  Car.  139.  See  further 
Capehart  v.  Stewart,  80  N.  Car.  101. 
For  irregularities  see  Munshower  v. 
State,  56  Md.  514. 

6.  Bl.  Com.  III.  359;  Co.  Litt.  156. 

7.  Comp.  L.  Mich.  181,  §§  6013, 6014; 
N.  Y.  Code  Rem.  Jus.,  v§  1177,  11 78. 

8.  Palmer  v.  Charlotte  etc  R.  Co.,  3  S. 
Car.  58O.  In  Cox  v.  State,  64  Ga.  374, 
the  fact  that  the  jury  commissioners  are 
such  de  facto  only,  no  order  of  their  ap- 
pointment appearing  on  the  minutes  is 
no  cause.  See  Gott  v.  Brigham,  45 
Mich.  424;  State  v.  Jenkins,  32  Kan. 

477  (>884)- 

9.  The  failure  of  a  township  to  return 
a  list,  and  a  return  by  a  second  town- 
ship after  the  time  fixed  by  law,  and 
after  one  jury  had  been  drawn  from  the 
lists  returned  by  the  remaining  town- 
ships, and  the  omission  of  the  county 
clerk,  on  drawing  the  jury,  to  return 
the  names  drawn  to  the  proper  packages 
for  each  township  until  the  whole  list 
for  all  the  townships  is  exhausted,  prop- 
erly overruled  as  grounds  for  a  chal- 
lenge in  People  v.  CofTman,  59  Mich. 
1;  cf.  How.  Stat.  (Mich.),  §§  7554-67, 
7575!  Thomas  v.  People.  39  Mich.  311. 
An  omission  of  the  clerk  to  bring  into 
court  the  box  containing  the  names  of 
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class  of  persons  from  which  the  jurors  are  to  be  selected,  the 
failure  on  the  part  of  the  officers  to  draw  the  jurors  from  the 
class  prescribed  is  a  sufficient  ground.1 

Many  States  have  statutory  enactments  as  to  what  are  good 
grounds  for  challenges  to  the  panel;*  these  grounds  are  then 
exclusive.3  A  challenge  to  the  array  cannot  be  made  after  by- 
standers have  been  summoned.4 

b.  Challenges  to  the  Polls. — Challenges  to  the  individual 
jurors  are  divided  into  challenges  peremptory  and  for  cause. 

{a)  Peremptory  Challenges — (i)  Nature  of  the  Right. — At  the 
common  law,  peremptory  challenges  were  a  privilege  restricted, 
according  to  some  authorities,5  to  capital  felonies.  However  that 
may  be,  the  right  has  been  extended  in  most  jurisdictions  to  cases 
not  only  of  all  felonies,  but  of  misdemeanor,  and  even  to  civil 
cases.6 

While  the  general  theory  governing  the  practice  of  peremp- 
tory challenges  confines  it  to  a  mere  right  of  rejection?  there  is 
little  consistency  or  uniformity  in  its  application. 


the  jurors  who  had  already  served,  as 
required  by  New  Tork  Code,  §  1059, 
was  sustained.  See  Pierson  v.  People, 
18  Hun  (N.  Y.)  239. 

A  challenge  to  the  array  was  held  by 
an  equal  division  of  the  appellate  court 
of  Michigan  properly  overruled  when 
interposed  on  the  grounds  (1)  that  the 
judge  was  not  present  when  the  names 
of  the  jurors  were  deposited  in  the  jury 
box  and  those  of  former  jurors  removed ; 
(2)  that  he  did  not  determine  the  num- 
ber to  be  drawn  for  the  time,  but  that 
twenty-four  were  drawn  and  he  was 
not  present  at  the  drawing;  (3)  that 
they  were' drawn  by  the  sheriff  and  the 
minute  was  kept  by  the  clerk;  (4)  that 
the  affidavit  accompanying  the  list  of 
three  hundred  jurors  filed  in  the  clerk's 
office  only  alleged  that  affiant  verily  be- 
lieved the  proceedings  had  been  in  ac- 
cordance with  the  statute.  Gott  v. 
Brigham,  45  Mich.  424. 

That  the  venire  describes  the  action 
as  a  "civil"  instead  of  a  "criminal"  ac- 
tion, the  Jurors  all  appearing  pursuant 
to  it,  is  no  ground.  State  v.  Nerboong, 
33  Minn.  480.  Nor  the  failure  of  the 
jury  commissioners  to  6ign  and  certify 
the  jury  list.  Coker  v.  State,  7  Tex. 
App.  23. 

1.  State  v.  Jenkins,  32  Kan.  477.  An 
objection  that  a  juror  is  drawn  from  a 
particular  panel  is  a  challenge  to  the 
panel  and  not  to  his  qualification.  State 
v.  Dale,  8  Oreg.  229. 

3.  See  for  actual  grounds  Ark.  Dig. 
Stat.,  1874,  §  1902;  Cal.  Penal  Code, 


$  1059;  Miller's  R.  C.  Iowa,  1SS0,  $fr 
2764,  4400;  Bullett's  Ky.  Code  (Crim.), 
p.  40,  §  199;  Stat,  at  Large,  Minn.,  1873, 
p.  1054,  §  221;  Comp.  5.  Nev.,  1873, 
$  1947;  Laws  Utah,  1378,  Code  Cr. 
Proc,  §  227.  Abolishing  informalities 
as  affording  grounds  are  2  Ind.  Stat. 
1876,  p.  30,  $  6;  R.  C.  Miss.,  $  1694;  L. 
N.  Y.  1881,  ch.  442,  §  362;  Tex.  Code 
Crim.  Proc.,  art.  624. 

8.  Woodard  v.  State,  9  Tex.  App. 
412;  Roundtree  v.  Giloy,  57  Tex.  176. 

4.  Where  some  of  the  petit  jurors 
were  absent  and  a  jury  was  called  from 
those  who  appeared,  it  was  too  late  for 
the  defendant  to  challenge  the  array 
because  it  was  not  made  up  from  all 
who  were  summoned  to  appear.  State 
v.  Miller,  53  Iowa  84. 

6.  See  4  Bl.  Com.  98:  Thompson  and 
Merriam  on  Juries,  §  156;  citing  Read- 
ing's Case,  7  How.  St.  Tr.  264. 

6.  See  statutes  cited  under  Number 
of  Challenges  Allowed,  infra, 
this  title. 

T.  The  right  of  peremptory  chal- 
lenge is  not  of  itself  a  right  to  select, 
but  a  right  to  reject  jurors.  It  excludes 
from  the  jury  those  whom  the  prisoner 
objects  to,  until  he  exhausts  his  per- 
emptory challenges.  It  enables  the 
prisoner  to  say  who  shall  not,  but  not 
who  shall  try  him.  A  defendant  who 
has  exhausted  his  challenges  cannot  in- 
sist that  the  name,  of  a  juror,  whose 
name  is  upon  the  list,  but  who  is  found 
to  be  absent,  be  brought  in,  the  absence 
being  occasioned  by  sickness  and  the 
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The  strictest  construction  of  the  right  is  to  be  found  in  those 
cases  which  hold  that  the  challenges  must  be  taken  in  alternate 
turns,  or  else  are  lost.1  This  view  was  denied  in  a  recent  case  in 
the  United  States  district  court  under  the  revised  statutes  of  the 
United  States.?  The  more  general  acceptance  is  that  the  right 
is  not  lost  before  acceptance  and  swearing.3  In  not  a  few  juris- 
dictions it  may  be  exercised  against  a  juror,  even  after  he  has  been 
accepted  by  both  parties.4 

The  right  of  challenging  peremptorily  has  been  admitted,  even 
after  the  swearing  of  the  jury.6 


defendant  being  notified  that  if  not 
satisfied  with  the  juror  called  to  com- 
plete the  panel,  he  could  be  accorded 
the  right  of  challenge.  The  rule  would 
be  otherwise  had  the  juror  been  em- 
panelled and  sworn.  Heskew  v.  State, 
17  Tex.  App.  161  (1884).  See  Grisson 
v.  State,  8  Tex.  App.  386.  But  see 
State  v.  Robertson,  71  Mo.  446,  as  to 
the  statutory  right  (under  Wag.  Stat. 
(Mo.)  1 102,  §  7)  to  have  a  number  of 
qualified  jurors  equal  to  the  number  of 
peremptory  challenges  and  twelve  in 
addition  before  proceeding  with  the 
trial.  His  right  is  deemed  waived  if  not 
claimed  in  time.  And  in  Thompson  v. 
State,  58  Miss.  62,  to  require  the  accused 
to  make  peremptory  challenges  with  an 
incomplete  panel,  was  field  error  for 
which  the  court  granted  a  venire  de 
novo. 

1.  See  Wis.  Rev.  Stat.,  §  2851,  which 
provides  that  "the  challenges  shall  be 
made  alternately  by  the  parties',  one  at 
a  time,  the  plaintiff  beginning,  and 
when  either  party  shall  decline  to  chal- 
lenge in  his  turn  he  shall  be  deemed  to 
have  waived  each  time  one  challenge." 
But  in  Gilchrist  v.  Brande,  58  Wis.  184, 
it  was  held  that  the  objection  to  a  sub- 
sequent exercise  of  the  right  so  waived 
will  be  likewise  deemed  to  have  been 
waived  unless  taken  in  time.  In  an- 
other case  under  the  same  statute,  such 
subsequent  right  to  challenge  was  held 
to  lie  in  the  discretion  of  the  court. 
Lantry  v.  State,  67  Wis.  65;  Patterson 
v.  The  State,  48  N.J.  L.  381.  In  Smith 
v.  State,  61  Wis.  754,  it  was  held  not  to 
be  error  in  a  capital  case  to  compel  the 
accused  to  challenge  the  jurors  as  they 
are  presented.  See  also  Ward  v. 
Charleston  City  Ry.  Co.,  19  S.  Car. 
521;  State  v.  Armington,  25  Minn.  29. 

3.  U.S.  Rev.  Stats.,  $  819;  United 
States  ♦'.  Daiibner,  17  Fed.  Rep.  793, 
where  there  was  a  conflict  between  the 
United  States  and  the  State  Statutes. 
In  Georgia  v.  O'Grady,  3  Woods  <U. 


S.)  496,  it  was  held  that,  upon  the  trial 
of  a  criminal  case  removed  to  the  fed- 
eral court  under  U.  S.  Rev.  St.  $643, 
the  right  of  parties  to  challenge  jurors 
is  regulated  by  the  law  of  the  United 
States. 

In  Maryland,  the  act  of  1872,  ch.  48, 
does  not  prescribe  the  order  in  which 
challenges  shall  be  made.  Turpin  v. 
State,  55  Md.  462.  See  Gilchrist  v. 
Brande,  58  Wis.  184;  Lantry  v.  State, 
67  Wis.  65;  Patterson  v.  The  State, 
48  N.  J.  L.  381.  See  also  cases  cited  in 
the  next  note. 

8.  Spigener  v.  State,  62  Ala.  3S3. 
The  statutory  right  of  challenging 
peremptorily  may,  in  Michigan,  be  ex- 
ercised so  long  as  the  jury  is  not  sworn, 
and  notwithstanding  the  previous  dec- 
larations of  the  party  exercising  it 
that  he  is  satisfied  with  the  jury.  Mat- 
ter of  Bennett,  51  Mich.  71. 

4.  State  v.  Pritchard,  15  Nev.  74; 
Matter  of  Bennett,  51  Mich.  71;  Peo- 
ple v.  Carpenter,  36  How.  (N.  Y.) 
315.  In  People  v.  Carrier,  46  Mich. 
442,  the  court  held  that  a  juror  who  has 
taken  his  seat  in  the  jury  box,  and  with 
whom  both  parties  profess  to  be  satisfied, 
can  yet  be  peremptorily  challenged  by 
the  prosecution  before  he  is  sworn. 
People  v .  Carrier,  46  Mich.  442.  Con- 
tra, Drake  v.  State,  5  Tex.  App.  649; 
Munday  v.  Com.,  81  Ky.  233  (under  the 
Kentucky  Criminal  Code). 

A  party  having  once  made  his  per- 
emptory challenge  of  a  juror  cannot 
capriciously  withdraw  it  and  examine 
him  in  order  to  challenge  him  for  cause. 
Vojta  v.  Pelikan,  13  Mo.  App.  471. 

6.  By  permission,  in  Marion  v.  State, 
20  Neb.  233. 

During  a  trial  for  murder,  after  the 
jury  was  sworn  and  the  testimony  of 
some  witnesses  had  been  given,  a  juror 
became  sick  and  was  discharged  by  the 
court.  A  new  juror  was  called"  and 
peremptorily  challenged  by  the  defend- 
ant.   It  was  held,  on  appeal,  that  the 
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In  regard  to  talesmen  drawn  in  place  of  jurors  removed  by 
challenge,  it  has  been  held  that  the  party  opposed  to  the  success- 
ful challenger  has  no  right  of  challenge.  Where  the  right  of 
challenge  is  given  by  statute  it  may  be  exercised  only  upon  the 
jury  as  first  empanelled.1 

(2)  Number. — The  number  of  peremptory  challenges  to  which 
an  accused  person,  or  the  prosecution,  or  the  parties  to  a  civil 
action,  is  entitled,  depends,  generally,  upon  the  statute  relating  to 
crimes.*  At  the  common  law  the  accused  was  entitled  to  thirty-five 
challenges.  Under  the  United  States  revised  statutes,  in  treason  or 
capital  offences,  the  defendant  is  entitled  to  twenty,  the  United 
States  to  five  peremptory  challenges ;  in  other  felonies  the  de- 
fendant has  ten,  the  United  States  three ;  in  all  other  cases,  civil 
or  criminal,  each  party  has  three.8 

Whether  persons  tried  together  on  one  indictment  must  join 
in  their  challenges,  or  are  entitled  to  sever  is  a  subject  of  much 


California  statute  directs  the  trial  to 
begin  anew  under  such  circumstances, 
and  that  the  defendant  had  not  only  the 
right  to  peremptorily  challenge  the  new 
juror,  but  any  or  all  of  the  original 
■eleven.  People  v.  Stewart,  64  Cat.  60. 
Contra,  in  a  criminal  case,  in  People  v. 
Dolan,  51  Mich.  610. 

1.  Burckhalter  v.  Coward,  16  S.  Car. 
435-  Nor  may  a  juror,  called  in  place 
of  one  removed  for  cause  from  the  panel 
presented,  be  peremptorily  challenged. 
Huff  v.  Watkins,  15  S.  Car.  8a,  443. 
Nor  a  juror  substituted  for  one  chal- 
lenged (by  permission)  after  swearing. 
Marion  v.  State,  20  Neb.  233. 

2.  People  v.  Comstock,  55  Mich.  405 
<i884). 

8.  U.  S.  Rev.  Stat.,  §  819.  Under 
this  statute  counterfeiting  is  not  a 
felony.  2  Flip.  C.  Ct.  546.  Nor  is  the 
offence  of  presenting  false  claims  to  the 
United  States  for  payment  a  felony.  U. 
S.  %>.  Daubner,  17  Fed.  Rep.  793.  See 
Wis.  Rev.  Stat.,  §  2851.  Under  Gen. 
Stat.  Conn.,  tit.  20,  ch.  13,  pt.  5.  $  5, 
for  any  offence  punishable  by  imprison- 
ment for  life,  the  defendant  has  ten 
peremptory  challenges;  for  any  offence 
the  punishment  of  which  may  be  in  the 
State  prison  for  less  than  life,  four.  See 
R.  S.  (Me.),  ch.  134,  §  12;  ch.  82,  $  66; 
Stat.  1872,  ch.  78;  1879,  ch.  90.  Stat. 
1872,  ch.  78,  was  an  amendment  of  R. 
S.,  ch.  134,  $  12;  and  although  its  effect 
was  for  a  time  suspended  by  the  aboli- 
tion of  the  death  penalty  as  a  punish- 
ment for  crime,  it  again  became  oper- 
ative by  virtue  of  Stat.  1879,  ch.  90. 
Another  effect  of  the  Stat,  of  1879  was 
to  deprive  the  State  ofthe  two  peremp- 


tory challenges  provided  for  in  R.  Sn 
ch.  82,$  66,  in  the  trial  of  cases  formerly 
capital.  State  v.  Chadbourne,  74  Me. 
506(1883). 

One  charged  with  a  crime  punish- 
able only  by  imprisonment  for  life  is 
entitled,  under  Cal.  Code,  $  1070,  to 
twenty  (not  ten)  peremptory  challenges. 
People  v.  O'Neil,  6t  Cal.  435.  The 
State  is  then  entitled  to  ten  challenges. 
On  a  trial  for  any  other  offence,  the  de- 
fendant is  entitled  to  ten  and  the  State 
to  five  challenges.  But  only  in  capital 
cases  and  in  cases  where  the  life  sen- 
tence is  in  terms  affixed  as  the  punish- 
ment, is  the  defendant  entitled  to  twenty 
peremptory  challenges.  People  v. 
C  lough,  59  Cal.  438;  People  v.  Harris, 
61  Cal.  136  (1882);  under  $  67  Cal. 
Penal  Code. 

Bastardy  proceedings  (.in  Nebraska) 
are  civil,  and  neither  party  is  entitled 
to  more  than  three  challenges.  Krem- 
ling  v.  Lallman,  16  Neb.  280. 

In  Alabama,  under  the  code,  4071— 
93.  a  prosecution  for  bastardy  is  of  a 
quasi- criminal  character.  In  the  ab- 
sence of  statutory  provision  the  defend- 
ant cannot  complain  that  he  was  allowed 
only  four  challenges,  as  in  civil  cases, 
instead  of  six,  as  in  criminal  cases. 
Dorgan  v.  State,  72  Ala.  173  (1882). 

A  crime  which  might  in  the  discre- 
tion of  the  court  be  punished  by  im- 
prisonment for  life  or  for  a  term  less 
than  life,  is  to  be  regarded  with  respect 
to  the  number  of  challenges  allowed, 
as  punishable  by  imprisonment  for  life. 
State  v.  Neuner,  49  Conn.  232. 

The  following  is  a  list  of  statutes  pro- 
viding for  the  number  of  challenges  al- 
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lowed — a.  In  Criminal  Cases:  Code 
Ala.  1876,  4879,  4880;  Ark.  Dig.  1874, 
§§  1912,  1913;  Cal.  Penal  Code,  $  1070; 
Laws  Colo.  1877,  §  873;  Gen.  St.  Conn. 
•875.  P-  538.  §  5;  Gen.  L.  Conn.  1879,  p. 


difference,  the  right  to  sever  being  generally  allowed  in  criminal 
cases.1  In  many  jurisdictions  the  matter  has  been  defined  by 
statutes  requiring  that  defendants  jointly  indicted  shall  join  in 
their  challenges.*  In  others  the  statute  gives  the  separate  num- 
ber to  each  defendant.* 

Del.  1874, ch.  109,  $  19;  Ark.  Dig..  Stat. 
'874,  $  3702;  R-  S.  L.  New  Mexico 
1880,  ch.  68,  $  18;  Comp.  L.  Utah  1876, 
i  177'- 

The  number  is  four  in  these  statutis: 
Code  Ala.  1876,  $  3016;  Cal.  Code  Civ. 
Proc.  $601;  Colo.  Civil  Code,  §  161; 
Civil  Code  Prac,  La.,  art.  512;  R.  C. 
Miss.  1S88,  §  1700;  Comp.  L.  Nev.  1S7 -5, 
4  1224;  Battle's  Rev.  N  Car.,  p.  861.  4 
229  ».;  1  Bright's  Purd.  (Pa.)  Dig.,  p. 
837.  4  72;  act  23rd  June,  1885;  Rev. 
Stat.  W.  Va.,  ch.  109,  4  23. 

Finally  under  Miller's  R.  C.  Iowa, 
1880,  4  2771,  the  number  allowed  is 
one-fifth  of  the  jurors  summoned. 

For  direction  to  the  statutes  it  would 
be  improper  not  to  acknowledge  a  debt 
to  the  thorough  collection  in  Thomp- 
son on  Trials. 

1.  In  capital  offences,  persons  jointly 
indicted  are  generally  entitled  to  the 
same  number  as  if  they  were  ttied 
alone,  but  the  State  is  not  allowed  more 
thin  its  original  number.  Savage  v. 
State,  18  Fla.  909;  Wiggins  v.  State,  t 
Lea  (Tenn.)  738.  And  the  peremptory 
challenges  of  one  enure  to  the  benefit 
of  all.  State  v.  Ford,  37  La.  An.  443; 
State  v.  Durein,  29  Kan.  688,  a  case  of 
misdemeanor;  State  v.  Stoughton,  51 
Vt.  362;  Cruce  v.  State.  59  Ga.  83.  But 
where,  in  a  civil  case,  two  parties  filed 
separate  caveats  to  the  application  of  a 
third  for  letters  of  administration,  they 
were  compelled  to  join  in  their  chaf- 
lenges.    Weadman  v.  Rose,  63  Ga.  458. 

The  provisions  of  the  U.  S.  act  of 
July  23rd,  1874,  giving  to  "each  party," 
whether  in  civil  or  criminal  cases,  three 
peremptory  challenges,  does  not  enable 
defendants  tried  together  to  sever  in 
their  challenges.  People  w.O'Loughlin 

3  Utah  133. 

2.  Ark.  Dig.  Stat.  1874,  4  1920;  Comp. 
L.  Ari2.,  p.  1077,  cn- 1  *'  $  3°°'<  Cal.  Penal 
Code,  §  1056;  R.  S.  Del.  1874,  ch.  133, 

4  16;  Stat,  at  L.  Minn.  1863,  p. 
1054,  §  219;  R-  C.  Miss.  1880,  4  3070; 
R.  S.  Mo.  1879,  4  1902;  Comp.  L.  Nev. 
1873.  4  1944;  Gen.  L.  Oreg.  1872,  4  154; 
Bullett's  Ky.  Cr.  Code.  p.  40,  4  198; 
Laws  Utah  1878,4  225;  Code  Va.  1873, 
p.  1247,  4  14;  R.  S.  W.  Va.  1879,  ch.  55, 
4  8. 

3.  Battle's  Rev.  N.  Car.,  p.  338,  4  77; 


Ind.  Rev.  1876,  p.  393,  44  81,  82;  Miller's 

R.  C.  Iowa,  1880,  4  4413;  Comp.  L. 

Kan.  1879,4$  4690,  4691;  Bullitt's  Cr. 

Code  (Ky.),  p.  41,  44  203,  204;  R.  S. 

La.  1876,  44  907,  998;  La.  act  of  1880, 

No.  35;  R.  S.  Me.  1871,  ch.  134,  4  12; 

R.  C.  Md.  1878,  p.  563,  4  18;  Gen.  S. 

Mass.  i860  ch.  172,  4  4:  acts  of  1875, 

ch.  167,  4  1;  R.  C.  Miss.  1880,  4  3076; 

R.  S.  Mo.  1879,  44  1900,  1907;  Comp. 
L.  Mich.  1871,  4  795t;  Stat,  at  L. 
Minn.  1873,  p.  1055,  4  231 ;  G.  4  Neb., 
p.  826.  $ 67;  Comp.  L.  Neb.  1873,  4  i960; 
(Jen.  Stat.  N.  H.  1867,  p.  493,  44  8  and 
9;  Rev.  N.  J.  1877,  P-  280,  4  71;  p.  530, 

*W  P-  S31.  $  4>;  Rev-  Stat-  N- Y-  (°"» 
ed.),  p.  1029,  §  9;  N.  Y.  Code  Cr.  Proc. 
(ch.  442,  Laws  of  1881),  4  370;  Battle's 
Rev.  N.  Car.,  p.  338,  $  77;  R.  S.  Ohio 
1880,  H  7272,  7274,  7277;  G.  L.  Oreg. 
1872  (Cr.  Code),  4  155;  1  Br.  Purd. 
Dig.  (Pa.),  44  39  and  40;  act  23rd  June, 
i%  G.  L.  R.  I.  1872,  p.  434,  4  34;  R. 
8.  Car.  1873,  p.  747.  i  2;  Stat.  Tenn. 
1871,  §§  4013,  4014;  R.  S.  Tex.  1879 
(Code  Cr.  Proc.),  arts.  635,652;  R.  L. 
Vt.  1880,44  1653,  1654;  CodeVa.  1873, 
p.  1246,  44  7  and  9;  Rev.  Stat.  W.  Va. 
187a  ch.  55,  44  3  and  4;  R.  S.  Wis. 
1878, 4  4690. 

t.  In  Civil  Cases,  the  number  allowed 
being  two  in  the  following  statutes: 
R.  St.  Me.  1871,  ch.  82,  4  66;  L.  Mich. 
1871,  4  6027;  Supp.  to  G.  S.  Mass.,  acts 
of  1862,  ch.  84,  4  1 ;  G.  S.  Vt.  App.  1870, 
p.  1031.  No.  39;  R.  S.  S.  Car.  1873,  p. 
523.426;  G.  S.  N.  H.,  ch.  212,  4  10;  R. 
S.  Ohio,  1880.  4  5177;  N.  Y.  Code 
Rem.  Jus.,  4  1 176;  Stat  Tenn.  1871  4 
4012;  G.  S.  Conn.  1875,  tit.  19,  ch.  10, 
4 16. 

In  the  following  statutes  the  number 
a  three:  Rev.  N.J.  1877^.530,  4  40; 
R-  S.  111.  1880,  ch.  10,  4  49;  Laws 
Minn.  1878,  ch.  21,  §  1;  Comp.  L.Kan. 
,879.  4  3799;  R-  S.  Wis.  i878,  4  2851; 
Bush  Dig.  Fla.,  ch.  104,  4  33;  G.  L. 
Oreg.  1872  (Civ.  Code),  4  187;  R.  S. 
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Elsewhere  the  statute  gives  the  right  of  election  to  be  tried 
jointly  or  severally.1  Still  other  statutes  provide  that  where  the 
defendants  jointly  indicted  are  permitted  to  sever  in  their  chal- 
lenges, the  State  will  not  be  allowed  an  increased  number.*  In 
civil  actions,  by  a  number  of  statutes,  including  that  of  the  U.  S., 
all  the  parties  must  join  in  their  challenges.8 

A  defendant  charged  in  an  indictment,  in  separate  counts,  with 
separate  misdemeanors  of  a  kindred  character,  is  not  entitled  to 
more  challenges  than  under  a  single  count.4 

According  to  the  greater  number  of  decisions,  peremptory  chal- 
lenges are  not  allowed  in  a  struck  jury.6 

(3)  Standing  Aside  Jurors. — The  right  of  the  prosecuting  offi- 
cer to  "stand  aside"  jurors,  which  was  established  in  England 
when  the  statute  of  33  Edward  I  took  from  the  king  the  right 
to  unlimited  peremptory  challenges,6  exists  even  where  statutes 
have  provided  for  peremptory  challenges  on  the  part  of  the  prose- 
cution.7 It  has  even  been  held  to  exist  in  the  case  of  misde- 
meanors where  the  State  has,  by  statute,  an  equal  number  of  per- 
emptory challenges.8 


G.  S.  Nev.  1873,  p.  827.  $  470;  R.  S. 
Ohio  1880,  $  7281;  1  Bright's  Purd. 
Dig.  (Pa.),  p.  384,  $  43;  R.  S.  Wis. 
1878,  $  4689;  R.  S.  Tex.  1879,  art.  635, 
652. 

Under  the  La.  acts  1878,  No.  24, 
where  two  are  jointly  on  trial,  the  State 
is  entitled  to  six  peremptory  challenges 
for  each  twelve  to  which  defendants  are 
entitled.  The  act  is  constitutional  and 
governs  the  point.  State  v.  Green,  33 
La.  An.  408. 

1.  R.  S.  Ohio  1880,  $  7271;  R.  S.  W. 
Va.  1879,  ch.  55,  §  8. 

2.  La.  act  1878,  No.  24;  R.  S.  Tex., 
§  79,  arts.  635,  652. 

S.  Miller's  Rev.  Code,  Iowa  1880,  §§ 
2763,  4399;  Stat,  at  L.  Minn.  1873, 
p.  812.  §  153;  Rev.  Stat.  Mo.  1879,  § 
2795;  G.  L.  N.  M.  1880.  ch.  68,  §  19; 
Gen.  L.  Oreg.  1872,  $  187;  Comp.  L. 
Utah  1876,  §  1387;  Rev.  Stat.  U.  S.,  125 
$  819. 

4.  State  v.  Skinner,  34  Ark.  256. 
See  Crim.  Code,  §  198  (Ark.);  Smith 
v.  State,  8  Lea  (Tenn.)  386. 

5.  See,  for  authorities  and  citations, 
Thompson  on  Trials,  $  43.  But  in  Mc- 
Dermott  v.  Hoffman,  70  Pa.  St.  31,  both 
challenges  for  cause  and  peremptory 
challenges  were  held  permissible  in  a 
struck  jury. 

6.  5  Bac.  Abr.  365;  2  Bac.  Abr.  764; 
Co.  Litt.  156;  2  Hale  P.  C.  271.  See 
Warren  v.'  Com.,  1  Wright  (Pa.)  45; 
4  Bl.  Com.  353. 

The  practice  is  same  in  the  United 


States  as  in  England.  "While  in  prepa- 
ration for  trial,  the  list  of  jurors  Is 
being  called  and  the  prisoner  is  being 
required  to  challenge  or  accept  them 
severally  as  presented;  if  the  prosecut- 
ing officer  objects  to  any,  the  question 
as  to  them  is  not  now  tried,  but  they 
are  simply  required  to  stand  aside.  In 
this  way  the  panel  is  gone  through 
with,"  etc.  1  Bishop's  Crim.  Proc,  $ 
938;  2  Am"  Cr.  Law,  4  2956;  Haines  v. 
Com.,  too  Pa.  St.  317.  It  applied 
originally  only  after  challenge.  See  the 
practice  as  described  in  Thompson  on 
Trials,  $  49. 

T.  Warren  v.  Com.,  1  Nor.  (Pa.)  45; 
Zell  v.  Com.,  13  Nor.  (Pa.)  258; 
Thompson  on  Trials,  $  49 ;  citing 
State  v.  Stevens,  13  S.  Car.  285;  State 
v.  Benton,  2  Dev.  &  B.  (N.  Car.)  200. 
Contra,  see  U.  S.  v.  Douglass,  2  Blatch. 
(U.  S.)  214;  U.  S.  v.  Butler,  1  Hughes 
(U.  S.)  457. 

8.  Haines  v.  Com.,  100  Pa.  St.  317; 
Com.  v.  Noonan,  15  Phila.  (Pa.)  373; 
Com.  v.  Jollife,  7  Watts  (Pa.)  585. 

In  England,  there  is  no  distinction 
to  be  found  in  the  authorities  as  to  the 
practice  in  misdemeanors  and  capital 
felonies.  4  Bl.  Com.  353,  note;  3  Harg. 
St.  T.  579.  Seethe  cases  in  the  United 
States  courts  cited  in  the  last  note. 

The  commonwealth  may  stand  aside 
jurors  drawn  on  a  special  venire  as  well 
as  those  on  the  regular  panel.  Rud  v  r- 
Com.,  4  Sup.  Ct.  Dig.  (Pa.)  "700 
(18S9). 
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(b)  Challenges  for  Cause. — The  traditional  division  of  chal- 
lenges for  cause  into  principal  challenges  and  challenges  to  the 
favor  has  no  longer  any  reason  for  its  existence.1  The  mode  of 
trying  formed  the  basis  for  the  distinction,  principal  challenges 
being  tried  by  the  court,  challenges  to  the  favor,  by  appointed 
triors.   This  method  is  now  generally  obsolete.8 

The  most  natural  classification  is  one  adopted  in  a  recent  work 
and  will  be  followed  here  in  substance,  though  not  in  terms.*  It 
is:  challenges  on  general  grounds  and  challenges  on  particular 
grounds.  It  must  be  added  that  the  idea  of  the  old  distinction 
has  been  retained  as  a  subdivision  in  a  new  arrangement  agreeing 
substantially  with  our  own,  and  adopted  in  a  number  of  States.* 
By  it,  challenges  for  cause  to  the  polls  are  either  general  or  par- 
ticular; and  the  latter  fall  into  challenges  for  implied  bias  and 
challenges  for  actual  bias;  and  the  latter  are  in  some  cases  still 
tried  by  triors.5 

(i)  Challenges  on  General  Grounds. — Competency  on  general 
grounds  has  been  discussed  above.6 

1.  The  discrepancy  among  the  au- 
thorities as  to  the  distinction  is  alone  a 
good  reason  for  its  discontinuance.  In 
the  first  place,  it  suggests  the  arrange- 
ments of  Coke  and  Blackstone,  in  them- 
selves contradictory  and  impossible  to 
be  reconciled  with  later  authorities. 
For  a  discussion  of  Lord  Coke's  clas- 
sification, see  Thompson  &  Merriam  on 
Juries,  6.  153.  With  both  Coke  and 
Blackstone  the  division  into  principal 
and  to  the  favor  is  a  subdivision  under 
challenges  propter  affectum,  which, 
with  challenges  propter  honoris  re- 
spectum  (1),  propter  defectum  (2)  and 
proffer  delictum  (4)  completes  Black- 
stone's  statement  of  Coke's  classi- 
fication. See  4  Bl.  Com.  363.  But  for 
its  accuracy  see  Co.  Litt.  157  a. 

Among  modern  authorities  there  is 
hardly  greater  clearness,  nor  a  decided 
agreement.  See  Profifatt  on  Jury  Trials, 
§4  166, 167;  Thompson  on  Trials,  §  52. 
The  old  distinction  has,  however,  been 
icnewed  as  a  subdivision  in  a  new  ar- 
rangement, which  will  be  discussed  in 
the  text 

8.  The  following  statutes  provide  that 
all  challenges  be  tried  by  the  court: 
Ark.  Gantt's  Dig.,'  6  1917;  Cal.  Penal 
Code,  4  1078;  Georgia  Code  1873,  p.  847; 
Iowa  Code  1873,  p.  463;  Ohio,  1  Rev. 
Stat.  754;  Virginia  Code  i860,  p.  836. 
See  also  Greenfield  v.  People,  74  N.  Y. 
277;  Proffatt  on  Jury  Trial,  6  167, 
siting-  Holt  v.  People,  13  Mich.  234;  12 


Am.  Jur.  330. 

3.  Thompson  on  Trials,  $  40,  where 
the   subdivision   is    into  challenges 


grounded  upon  general  disqualification 
and  challenges  grounded  upon  disquali- 
fication in  respect  of  the  particular 
case. 

4.  Ark.  Dig.  1874,  46  to^.  »9»; 
Comp.  L.  Ariz.  1877,  ch.  11,  §6,  317, 320; 
Cal.  Penal  Code,  §6  1071,  io74;"BuUltt's 
Ky.  Cr.  Code,  p.  41,  §4206-210;  Stat 
at  L.  Minn.  1873,  p.  1055, 66  233, 
237;  Stat.  Minn.,  pp.  961,  962;  Comp. 
L.  Nev.  1873,  I9"I-,9<'+>  Gen.  Laws 
Oreg.  1872,  §4  181,  185;  Sees.  Laws 
Utah  1878,  $6  239-242. 

8.  Stat,  at  L.  Minn.  1873,  p.  1055, 
v4  333-J37;  Stat  Minn.,  pp.  961,  962. 

6.  See  Qualifications,  supra;  see 
also,  infra.  Trial  op  Challenges. 

Prior  Service. —  Persons  summoned 
bv  the  sheriff  by  order  of  the  court  to 
fill  up  the  regular  panel  cannot,  under 
Illinois  Rev.  St  1 874,  ch.  78,  §  14,  be 
challenged  for  cause  as  having  served 
on  the  jury  within  one  year.  Mueller 
v.  Rebhan,  94  111.  142.  Section  5176  of 
the  Revised  Statutes  of  Ohio  makes  it 
a  ground  of  principal  challenge  that  a 
person  called  as  a  talesman  has  already 
served  as  a  talesman,  in  the  trial  of  any 
cause  in  any  court  of  record  within  the 
preceding  twelve  months.  By  a  sub- 
sequent act,  passed  March  29th,  1880, 
to  amend  sections  6,  12  and  14  of  an 
act  passed  May  7th,  1877  (74  Ohio  L. 
218),  the  ground  of  challenge  above 
named  is  omitted.  The  act  so  amended 
was  not  included  in  the  Revised 
Statutes.  Nor  does  it  appear  to  have 
been  repealed  by  the  revision.  It  was 
held,  in  the  recent  case  of  Taylor  v. 
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In  some  jurisdictions  those  having  suits  pending  and  at  issue 
are  incompetent.1 

(2)  Challenges  on  Particular  Grounds. — It  will  be  well  to  follow 
in  the  arrangement  of  this  subject  that  of  the  common  law 
grounds,  as  BLACKSTONE  has  it,  under  the  head  of  challenges 
propter  affectum?1  His  subdivision  into  principal  challenges  and 
to  the  favor  corresponds  with  that  enacted  in  some  States  as  for 
implied  bias  and  actual  bias.  "  A  principal  challenge,"  says 
Blackstone,  "  is  such,  where  the  cause  assigned  carries  with  it 
prima  facie  evident  marks  of  suspicion,  either  of  malice  or  favor, 
as  that  a  juror  is  of  kin  to  either  party  within  the  ninth  degree; 
that  he  has  been  arbitrator  on  either  side ;  that  he  has  an  inter- 
est in  the  cause ;  that  there  is  an  action  depending  between  him 
and  the  party ;  that  he  has  taken  money  for  his  verdict ;  that  he 
has  formerly  been  a  juror  in  the  same  cause ;  that  he  is  the 
party's  master,  servant,  counsellor,  steward  or  attorney,  or  of  the 
same  society  or  corporation  with  him." 

In  view  of  the  constitutional  guarantee  to  the  defendant  in  a 
criminal  case,  of  a  trial  by  an  impartial  jury,  statutory  grounds 
are  not  exclusive  of  those  of  the  common  law.  The  question, 
what  is  an  impartial  juror,  is  largely  a  judicial  question,  and  stat- 
utes, in  so  far  as  they  enumerate  causes  of  challenge,  excluding 
all  others,  are  not  conclusive  upon  the  courts.8 

A.  Implied  Bias. — I.  Consanguinity  and  Affinity. — Under  "im- 
plied bias"  we  consider  first  the  ground  of  consanguinity  and  of 
affinity.  The  former  is  reckoned  according  to  the  mode  of  the  civil 
law,  ascending  lineally  to  the  common  ancestor.4  Relationship 
to  the  ninth  degree  is  good  ground  for  challenge.8 

If  the  relationship  be  not  discovered  until  after  a  verdict  in 

State,  36  Ohio  St.  212,  that  section  5176,  ing  suits  pending  and  at  issue  incom- 

above  named,  was  not  affected  by  the  petent  to  serve  as  jurors,  if  one  against 

act  of  March  29th,  1880.    See,  for  gen-  whom  an  indictment  is  pending  is  with- 

eral  discussion,  Atlanta  etc.  v.  Ray,  70  in  the  purview  of  the  statute,  he  is  not 

Ga.  674.  disqualified  if  he  has  never  pleaded  to 

Taxpayers. — Where  a  city  is  defend-  the  indictment.    Hodges  v.  Lassiter,  96 

ant  in  an  action  for  damages,  it  has  no  N.  Car.  351. 

right  to  challenge  a  juror  on  the  ground  3.3  Bl.  Com.  363;  Co.  Litt.  157  a, 

that  he,  though  a  resident  of  the  city,  is  157  b. 

not  a  taxpayer.    Hollenbeck  v.  Mar-  3.  Block  v.  State.  100  Ind.  357,  in 

shalltown,62  Iowa  24.  reference  to  R.  S  1881,1793. 

Ability  to  Bead  and  Write. — While,  in  4.  See  4  Kent  Com.  412.  413. 

Texas,  inability  to  read  and  write  the  6.  One  whose  father  was  a  second 

English  language  is  a  ground  of  chal-  cousin  to  defendant's  mother  was  held 

lenge  for  cause,  the  record  must  show  to  have  been  properly  rejected  as  a 

affirmatively  that   it  appeared  to  the  juror  under  section  1807,  Revised  Stat- 

court  that  there  could  not  be  found  in  utes  of  Missouri,  1879,  prohibiting  any 

the  county  a  sufficient  number  of  quali-  person  of  kin  to  the  defendant  from 

fied  jurors  able  to  read  and  write.  The  serving  as  a  juror.   State  v.  Walton.  74 

trial  court  is  not  authorized  to  dispense  Mo.  270;  Hardy  v.  Sprowle,  32  Me. 

by  general  order  with  this  test  of  the  310;  Wireback  v.  Easton  Bank,  97  Pa. 

qualification  of  jurors.   Garcia  v.  State,  St.  543;  Moody  v.  Griffin,  65  Ga.  304. 

12  Tex.  App.  335.  Jurors  who  would  be  incompetent  be- 

1.  Under  a  statute  making  those  hav-  cause  related  to  the  parties  are  equally 
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favor  of  the  party  related  to  the  juror,  the  verdict  will,  generally, 
not  be  disturbed  on  that  ground.1 

Questions  of  incompetency  on  account  of  affinity  are  com- 
monly within  the  discretion  of  the  court  ;*  they  may  be  submit- 
ted as  challenges  to  the  favor.8 

II.  Interest. — The  next  of  the  "implied"  grounds  for  challenge  is 
the  ground  of  interest  in  the  suit.  The  chief  importance  of  the 
cause  arises  in  the  case  of  public  corporations,  and  of  associations 
organized  for  the  suppression  of  crime.  Many  statutes  have 
changed  the  common  law  in  regard  to  public  corporations;  they 
have  in  most  cases  been  held  constitutional.* 

While  there  is  much  diversity  as  to  the  degree  of  interest  which 
will  disqualify  a  property  holder  and  resident  of  a  municipality 
which  is  a  party  to  the  action — in  general,  he  is  not  incompetent 
unless  he  has  a  direct  pecuniary  interest  in  the  result.5 

III.  Voluntary  Associations. — H  ow  far  members  of  voluntary  as- 
sociations for  the  prosecution  of  violations  of  laws  are  to  be  con- 
sidered as  private  prosecutors,  as  affecting  their  competency,  is  a 
question  largely  for  the  discretion  of  the  court.6 

incompetent  when  related  to  counsel 
whose  conditional  "fees  entitle  them  by 
contract  to  a  part  of  the  recovery. 
Melson  v.  Dickson,  63  Ga.  682;  s.  c,  36 
Am.  Rep.  128. 
t  Moody  v .  Griffin,  65  Ga.  304;  Todd 


v.  Gray,  16  S.  Car.  635  (1881). 

i.  Under  section  1897  of  the  Missouri 
Revised  Statutes  of  1879,  one  whose 
father  was  a  second  cousin  to  defend- 
ant's mother  was  rejected  as  a  juror. 
State  v.  Walton,  74  Mo.  270.  Similarly 
in  Wireback  v.  Easton  Bank,  07  Pa.  St. 
543.  And  in  Hardy  v.  Sprowle,  32  Me. 
310,  a  juror  was  held  incompetent  if 
related  to  a  party  to  a  suit  by  affinity  in 
the  fourth  degree.  But  in  Bigelow  v. 
Sprague,  140  Mass.  425,  where  it  had 
appeared  that  an  uncle  of  the  plaintiff 
married  an  aunt  of  a  juror  and  that 
two  uncles  of  the  juror  married  aunts 
of  the  plaintiff,  it  was  held  that  the  jury 
was  not  related  to  the  plaintiff.  See 
Johnson  v.  Richardson,  52  Tex.  48. 
Nor  as  affecting  the  validity  of  the  ver- 
dict, the  husband  of  a  third  cousin  of 
defendant.  Todd  v.  Gray,  16  S.  Car.  635. 

%.  Where  the  plaintiff  challenges  the 
juror  (for  affinity)  to  the  favor  and  by 
agreement  of  the  parties  triors  are  dis- 
pensed with  and  the  question  is  sub- 
mitted to  the  court,  its  decision  rests 
upon  the  court's  conscience  and  discre- 
tion, and  is  not  reviewable.  Wireback 

Easton  Bank,  97  Pa.  St.  543. 

1  Bush's  Dig.,  Fla.,  ch.  104,  §  25; 
Supp.  to  Ga.  Code  of  1873,  §  409;  R.  S. 
IU.  1880,  ch.  24.  §  174;  ch.  139,  §  47,  ch. 


y  30;  Corap.  L.  Mich.  1871,  $4  460, 
3329,  6015;  Stat,  at  L.  Mlrm.  1873, 
p.  217,  §  5;  R.  S.  Mo.  1879,  $  2801 !  «■ 
S.  Neb.  1873,  p.  232,  $  5;  Rev.  N.  J. 
l877-  P-  530.  §  39!  N-  Y.  Code  Rem. 
Jus.,  ft  1 179,  tit.  Juries,  pi.  77,78;  1 
Bright's  Purd.  Dig.  (Pa.);  G.  S.  R.  I. 
1872,  p.  434,  $  32;  R.  S.  S.  Car.  1873,  P- 
53,  §27;  R.  S.  W.  Va.  1879,  ch.  33,  v 
63;  Rev.  S.  Wis.  1878,  $  2850. 

8.  Omaha  v.  Cane,  15  Neb.  657.  See 
Russell  i>.  Hamilton,  3  111.  661;  Jeffer- 
son Co.  v .  Lewis,  20  Fla.  980;  Phillips 
v.  State,  29  Ga.  105;  Kemper  v.  Louis- 
ville, 14  Bush  (Ky.)  87.  Liability  for 
attorney's  fees  was  held  not  a  sufficient 
ground  in  Doyal  v.  State,  70  Ga.  134 
(under  §  4271  "a.  of  the  Ga.  Code). 
See  Fine  v.  St.  Louis  etc.,  ^o  Mo.  166; 
Bait.  etc.  R.  R.  Co.  v.  P.  it  W.  R.  R. 
Co.,  17  W.  Va.  812.  In  State  v.  Will- 
iams, 30  Mo.  484,  the  inhabitants  of  a 
town  were  incompetent  on  the  trial  of 
an  indictment  for  maliciously  secreting 
a  book  of  town  records.  But  in  an 
issue  on  an  execution  issued  against  the 
tax  collector  for  county  taxes  not  col- 
lected, the  citizens  of  a  county  were 
held  competent  in  Bassett  v.  Governor, 
11  Ga.  207.  In  Boston  v.  Baldwin.  139 
Mass.  315,  a  member  of  the  common 
council  of  the  city  of  Boston  was  not 
competent  to  sit  as  a  juror  in  a  case  to 
which  the  city  is  a  party. 
t.  See  infra,  Actual  Bias. 
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A  member  of  a  religious  denomination  is  not  thereby  pre- 
cluded from  sitting  as  a  juror  in  a  case  where  a  church  organiza- 
tion of  the  same  denomination,  of  which  he  is  not  a  member,  is 
a  party.1 

IV.  Business  Connection. — An  employe  of  one  of  the  parties  to  an 
action  is  incompetent  to  sit  as  a  juror  in  the  trial  thereof.* 

V.  Prior  Service  in  a  Similar  Case. — A  person  who  has  sat  as  a 
juror  in  a  former  trial  of  the  same  case,  is  thereby  rendered  in- 
competent.8 But,  in  the  absence  of  statute,  prior  service  in  a 
similar  cause  involving  the  same  general  considerations,  does  not 
necessarily  disqualify,4  A  grand  juror  of  the  panel  who  found 
a  bill  is  not  a  competent  juror  to  try  the  case.5 

B.  Actual  Jiias. — The  second  group  of  grounds  for  challenge 
for  cause  is  that  which  in  many  statutory  and  other  classifications 
is  called  "  actual  bias." 

The  term  "  bias "  has  here  the  meaning  which  Webster  gives, 
i.  e.,  "  a  leaning  of  the  mind ;  propensity  toward  an  object ;  not 
leaving  the  mind  indifferent ;  inclination  ;  prepossession ;  bent."  6 
A  bare  preference,  however,  is  not  sufficient.* 


In  a  recent  case  (1886)  it  was  held 
that  a  member  of  a  voluntary  associa- 
tion formed  for  the  enforcement  of  the 
laws  against  the  illegal  sale  of  intoxi- 
cating liquors,  and  for  the  prosecution 
of  violations  of  those  laws,  is  incom- 
petent to  sit  as  a  juror  on  the  trial  of  a 
complaint  for  such  a  violation,  instituted 
by  an  agent  of  the  association,  who  is 
furnished  by  it  with  money  to  pay  his 
expenses  in  carrying  on  the  work  and 
is  also  paid  for  his  services.  Com.  v. 
Moore,  143  Miss.  136;  s.  c,  58  Am.  Rep. 
128.  But  in  Boyle  v.  People,  4  Colo. 
176,  members  of  an  association  com- 
bined to  check  a  certain  crime  are  held 
not  per  se  incompetent.  In  Heacock 
v.  State,  13  Tex.  App.  97,  subscribers  to 
a  fund  for  the  employment  of  counsel 
to  prosecute  the  defendant  were  held 
not  to  be  private  prosecutors  within  the 
meaning  of  the  statute.  A  deputy  of 
the  prosecuting  attorney  is  not  com- 
petent.   Block  v.  State,  too  Ind.  357. 

1.  Barton  v.  Erickson,  14  Neb.  164. 
A  member  of  the  society  was  held  a 
competent  juror  in  Burdine  v.  Grand 
Lodge,  1  Ala.  385. 

2.  Louisville  etc.  R.  Co.  v.  Mask,  64 
Miss. 738  (1887);  Hubbard  v.  Rutledge, 
57  Mis6.  7;  Gunter  v.  Graniteville  Man. 
Co.,  18  S.  Car.  263;  Central  R.  Co.  v. 
Mitchell,  63  Ga.  173. 

3.  The  provision  of  the  Rev.  Stat  of 
Texas,  art.  3012,  disqualifying  a  juror 
if  he  has  served  as  a  petit  juror  "in  a 
former  trial  of  the  same  case,  or  of 
another  case  involving  the  same  ques- 
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tions  of  fact,"  applies  in  criminal  as 
well  as  in  civil  cases.  Dunn  v.  State, 
7  Tex.  App.  600;  Jacobs  v.  State,  9  Tex. 
App.  278,  297. 

4.  Plow  Co.  v.  Deutsch,  16  Neb.  384. 

B.  Greenwood  v.  State,  34  Tex.  334. 

Prior  Service  Against  the  Same  De- 
fendant.— But  the  fact  that  a  juror  had 
served  in  another  case  of  the  State 
against  the  same  defendant  at  the  same 
term,  and  that  he  had  formed  an  opin- 
ion in  that  case,  is  not  sufficient  to  sus- 
tain a  challenge  by  the  State.  Patterson 
v.  State,  48  N.  ].  L.  381. 

6.  See  the  opinion  in  extenso  in  Pier- 
son  v.  State,  18  Tex.  App.  524,  con- 
struing the  meaning  of  "bias  as  used 
in  subdivision  12  of  art.  636  of  the 
Texas  Code  of  Criminal  Procedure. 

7.  The  question  whether  the  juror 
had  the  "same  neighborly  regard"  for 
a  negro  as  for  a  white  man  was  held  to 
have  been  improper,  as  irrelevant  to  the 
juror's  impartiality,  in  Cavett  v.  State, 
15  Tex.  App.  190.  But  it  is  proper  to 
ask  a  juror,  in  a  case  in  which  one  of 
the  parties  Is  a  Chinaman,  whether, 
other  things  being  equal,  the  juror 
would  take  the  word  of  a  Chinaman  as 
soon  as  that  of  a  white  man.  People 
v.  Car  Soy,  57  Cal.  102. 

In  Monaghan  v.  Agricultural  Inst., 
53  Mich.  238,  the  court  held,  in  defining 
prejudice  as  disqualifying  a  juror,  that 
a  party  (entitled  to  peremptory  chal- 
lenges) should  be  allowed  to  ask  any 
reasonable  questions  that  will  tend  to 
disclose  it;  as,  which  way  the  juror 
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I.  Prejudice. — The  bias  or  prejudice  may  exist  against  or  in 
favor  of  one  of  the  parties ; 1  against  his  occupation ;  *  against 
the  crime  itself ; 8  against  the  particular  suit ; 4  against  the  law ; 5 
against  the  defence  set  up;6  against  capital  punishment;7  or 
finally  against  the  death  penalty  on  circumstantial  evidence.8 


would  be  inclined  if  the  evidence  was 
evenly  balanced.  See  also  Johns  v. 
State,  55  Md.  350;  Mason  v.  State,  15 
Tex.  App.  534. 

L  As  an  expression  of  hope  or  be- 
lief that  the  defendant  would  be  ac- 
quitted.  Mason  v.  State,  15  Tex.  App. 


534;  Monaghan  v.  Agricult.  Inst.,  53 
Mich.  238;  Johns  v.  State,  55  Md.  350. 
But  it  is  not  ground  for  rejecting  a  juror 


that  he  has  an  unfriendly  feeling  toward 
one  of  the  attorneys  engaged  in  the 
trial.  Hutchinson  v.  State,  19  Neb. 
162. 

1.  A  juror,  in  a  liquor  case,  Is  incom- 
petent if  he  says  that  he  would  allow 
less  weight  to  the  testimony  of  defend- 
ant than  he  would  allow  to  it  were  he 
not  engaged  in  that  business.  Stools  v. 
Suite,  108  Ind.  41 5.  Contra,  see  Elliott 
v.  State,  73  Ind.  10;  Shields  v.  State,  95 
Ind.  299.  See,  for  general  review  of 
decisions,  Chandler  v.  Ruebelt,  83  Ind. 

J.  In  a  case  in  the  federal  courts,  it 
was  held  that  a  juror  was  not  disquali- 
fied by  an  affirmative  answer  to  the 
following  questions:  "  Have  you  any 
prejudice  against  the  lottery  business, 
or  those  who  are  engaged  in  it?" — "Are 
you  in  favor  of  active  measures  for  the 
suppression  of  the  lottery  business?" — 
the  juror  testifying  that'he  had  heard, 
read  and  talked  nothing  about  the 
prosecution  of  the  lottery  dealers,  and 
that  he  felt  that  he  could  decide  the  case 
without  prejudice  from  the  evidence. 
U.  S.t>.  Noelke,  17  Blatchf.  554.  See 
the  cases  cited  in  the  preceding  note. 
In  general,  the  expression  or  existence 
of  prejudice  against  crime  is  no  ground 
of  challenge.  State  v.  Burns,  85  Mo. 
47- 

A  A  juror  cannot  be  asked,  upon  his 
voir  dire,  in  a  slander  suit,  whether  he 
has  any  bias  against  such  suits;  as,  if 
so,  it  does  not  disqualify  him.  Young 
v.  Bridges,  34  La.  An.  333. 

5.  In  a  prosecution  for  bigamy,  a 
juror  who  is  a  member  of  the  Mormon 
church,  and,  as  such,  believes  that 
polygamy  is  a  direct  command  from 
God,  and  thus  above  the  laws  of  man, 
is  thereby  disqualified  in  a  prosecution 
for  bigamy.   U.  S.  v.  Miles,  2  Utah  19 


12  C.  of  L. — 23 


s.  c,  U.  S.  304.  It  is  no  objection  to 
the  competency  of  a  juror  that  he  be- 
lieves the  law,  under  which  the  proceed- 
ing is  instituted,  to  be  a  good  law. 
McNall  v .  McClure,  1  Lana  (N.  Y.) 
32- 

6.  Prejudice  against  the  defence  of 
insanity  is  generally  no  ground  for  chal- 
lenge. People  v.  Carpenter,  38  Hun 
(N.  Y.)  490;  s.  c,  102  N.  Y.  238;  Butler 
v .  State,  97  Ind.  378. 

In  an  action  on  a  policy  of  insurance 
upon  the  life  of  one  who  committed 
suicide,  a  juror  having  said  that  he 
should  consider  the  fact  that  a  man  had 
committed  suicide  to  be*  some  evidence 
of  insanity,  was  held  not  to  be  a  ground 
of  challenge.  Hagadorn  v.  Conn.  Mut. 
Life  Ins.  Co.,  22  Hun  (N.  Y.)  249. 

7.  Persons  with  conscientious  scru- 
ples against  the  death  penalty  are  in- 
competent jurors  in  capital  cases.  The 
provision  of  2  Ind.  Rev.  Stat.  1876,  p. 
394,  §  85,  enacting  this  disqualification, 
was  declared  constitutional  in  Greenley 
v.  State,  60  Ind.  141.  Section  1074  of 
the  California  code  to  the  same  effect: 
"  If  the  offence  charged  be  punishable 
with  death,"  applies  to  a  trial  for  mur- 
der, though  that  is  not  necessarily  pun- 
ishable with  death.  People  v.  Majors, 
65  Cal.  138.  See  also  State  v.  Hing,  16 
Nev.  307;  Kennedy  v.  State,  19  Tex. 
App.  618.  Item  in  Spain  v.  State,  59 
Miss.  19,  267;  notwithstanding  the  stat- 
ute which  permits  the  jury  to  fix  the 
punishment  at  imprisonment  for  life. 
Contra,  Stratton  v.  People,  5  Colo.  276. 

8.  A  juror  who  will  not,  on  circum- 
stantial evidence,  convict  a  murderer  to 
be  hanged  is  incompetent.  Jones  v. 
State,  57  Miss.  684;  Shafer  v.  State,  7 
Tex.  App.  239;  Clauton  v.  State,  13 
Tex.  App.  139;  State  v.  West,  69  Mo. 
401;  State  v.  Leabo,  89  Mo.  247;Cluve- 
nus  v.  Com.,  81  Va.  787  (1885);  Gar- 
rett v.  State,  76  Ala.  18  (1884);  Ala. 
Code,  §  4883;  People  v.  Ah  Chung,  54 
Cal.  398;  State  v.  Pritchard,  15  Nev. 
74.   But  the  right  of  challenge  on  that 

-  ground  is  not  extended  to  the  defendant, 
nor  can  he  complain  of  the  waiver  of 
the  right  by  the  State.  Harrison  v. 
State,  79  Ala.  29.  Such  jurors  may  be 
rejected  in  a  case  depending  on  direct 
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II.  Opinion. — The  degree  of  fixity  of  the  opinion  touching  the 
facts  at  issue,  as  disqualifying  the  juror  who  entertains  it,  varies 
considerably. 

In  almost  all  jurisdictions  an  opinion  does  not  disqualify  if  it 
is  based  on  rumor  or  newspaper  statements,  and  the  juror  says 
upon  oath  that  he  can  give  an  impartial  verdict  on  the  evidence. 
In  some  States  this  is  enacted  by  statute.1 


testimony,  (or  the  standard  of  com- 
pete cy  is  not  determined  by  the  char- 
acter of  proof  expected.  Coleman  v. 
State,  59  Mi..s.  484.  Contra,  where  a 
juror,  in  answer  to  a  question  by  the 
district  attorney,  said  that  he  had  some 
prejudice  against  convicting  on  circum- 
stantial evidence,  this  was  held  not  suf- 
ficient to  sustain  a  challenge  for  cause. 
State  v.  Shields,  33  La.  An.  091. 

1.  Alabama  Code.  $  4881;  hut  see 
construction  in  77  Ala.  18.  See  Laws 
Colo.  1877,  $  872.  See  Jones  v.  People, 
6  Colo.  452;  111.  Stat.  1885.  p.  1422;  R. 
S.  Ind.  1881,  $  1793;  Laws  Mich.  1873, 
act  117.  p.  iC2;Wag.  Stat.  Mo.,  $  13,  p. 
1 103;  N.  Y.  Code  Crim.  Proc.  $  376; 
Vt.  R.  L..  $  4086. 

The  Tennessee  act  of  1870.  ch.  51, 
declaring  that  no  juror  shall  be  dis- 
qualified by  any  opinion  which  he  may' 
have,  based  upon  any  published  account 
of  the  facts  of  the  offence  with  which 
the  prisoner  is  charged — is  unconsti- 
tutional. Eason  v.  State,  6  Baxter 
(Tenn.)  466.  In  Stout  f>.  State  90  Ind. 
1,  the  Ind.  Stat,  {supra)  was  held  con- 
stitutional. See  Noe  v.  State,  92  Ind. 
92. 

See,  on  the  New  Torh  statute,  Peo- 
ple v.  Cornetti  (1883),  92  N.  Y.  85. 

See  for  A  labama,  Bales  v.  State,  63 
Ala.  30.  But  contra  Jackson  v.  State, 
•jf  Ala.  18  (Code,  $  4881). 

Arkansas,  Dolan  v.  State,  40  Ark. 
454- 

California,  People  v.  Cochran,  61 
Cal.  548. 

Colorado,  Jones  v.  People,  6  Colo. 
45*- 

Connecticut,  State  v.  Hoyt,  47  Conn. 

Florida.  Montague  v.  State,  17  Fla. 
662;  Andrews  v.  State,  21  Fla.  578. 

Illinois,  Lycoming  Ins.  Co.  v.  Ward, 
90  111.  545;  Gradle  v.  Hoffman,  105  111. 
147. 

Indiana,  Guetig  v.  State.  66  Ind.  94; 
Walker  v.  State,  102  Ind  502. 

Kansas  State  v.  Spaulding,  2*  Kan.  I. 

Louisiana,  State  v.  De  Rauce,34  La. 
An.  186;  State  v.  Dugan,  35  La.  327 
(Comp.  33  La.  An.  889). 
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Maryland,  Waters  v.  State,  51  Md. 
43°- 

Michigan,  Ulrich  v.  People,  39  Mich. 
245;  Cargen  v.  People,  39  Mich.  549. 

Missouri,  State  v.  Core,  70  Mo.  491 
(on  Wag.  Stat.,  $  13,  p.  11P3):  State 
v.  Walton.  24  Mo.  270.  Contra,  State 
v.  CiUler,  82  Mo.  623;  State  v.  Barton, 
71  Mo.  288;  s.  c,  8  Mo.  App.  15;  State 
v.  Farrow,  74  Mo.  531. 

Nebraska.  Murpny  v.  State,  1$  Neb. 
383  (18S4);  Ogden  v.  State,  13  Neb. 
436;  Bohanan  v.  State,  18  Neb.  57. 

Nei'ada,  State  v.  Carrick.  16  Nev. 
120,  where  the  juror  stated  that  he  had 
unqualified  opinion  as  to  the  commission 
of  the  crime,  but  not  as  to  the  guilt  of 
the  defendant. 

For  New  York,  see  People  v.  Wil- 
lett,  36  Hun  (N.  Y.)  500;  Pender  v. 
People,  18  Hun  560;  Balbo  v.  People, 
19  Hun.  424;  s.  c.,*  80  N.  Y.  484  (S80); 
see  80  N.  Y.  500;  Cox  v.  People,  19  Hun. 
430;  People  ex  ret.  v.  Oyer  &  Term. 
City  of  N.  Y..  83  N.  Y.  436(1881); 
Phelps  v.  People,  72  N.  Y.  334;  Abbott 
*  State,  86  N  Y.  460.  See  contra, 
Greenfield  v.  People,  74  N.  Y.  277;  6 
Abb.  (N.  Y.)  N.  Cas.  1. 

A  orth  Carolina,  State  v.  Kilgore,  93 
N.  Car.  533;  State  v.  Boone,  80  N.  Car. 
461;  State  v.  Cunningham,  72  N.  Car. 
469;  State  v.  Green,  95  N.  Car.  611. 

Ohio,  McHugh  v.  State,  38  Ohio  St. 
»53- 

Pennsylvania.  Allison  v.  Com.,  99, 
Pa.  St.  17;  Traviss  v.  Com.,  106  Pa  St. 
597!  Weston  v.  Com.,  m  Pa.  St  251 
(1886). 

South  Carolina,  State  v.  Dodson,  16 
S.  Car.  453  (1881). 

Tennessee,  Johnson  v.  State,  1 1  Lea 
47  (1883);  Spence  v.  State,  151*8539; 
Cartwright  v.  State,  12  Lea  620;  Conat- 
ser  v.  State.  12  Lea  436. 

Texas.  Grisson  v.  State.  4  Tex.  App. 
374;  Post  v.  State,  10  Tex.  App.  579; 
Johnson  v.  State,  21  Tex.  App.  368, 
where  the  juror  had  heard  the  evidence 
on  a  former  habeas  corpus  trial.  In  de- 
claring him  competent  the  decision 
stands  against  the  weight  of  authority 
in  the  United  States  generally.  See 
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If  the  opinion  have  been  formed  by  conversation  with  wit- 
nesses, or  by  reading  reports  of  testimony  or  evidence,  the  juror 
is  absolutely  incompetent  if  objection  is  made  at  the  proper 
time.1    In  Texas,  however,  the  law  is  otherwise.* 

The  expression  of  an  opinion  does  not  disqualify  unless  it  ap- 
pears that  the  statement  was  founded  upon  what  purports  to  be 
evidence  that  has  been  or  will  be  introduced  on  the  trial,  or  upon 
conversation  with  witnesses.8 


text,  infra.  To  the  same  effect  is 
Pierson  v.  State.  21  Tex.  A  pp.  14 

(1886)  ,  and  Thompson  v.  State,  19  Tex. 
App.  593. 

Uiak,  People  v.  O'Loughlin,  3  Utah 
>33- 

In  Hopt  v.  Utah,  120  U.  S.  430 

(1887)  ,  it  was  hi  Id  that  evidence,  or 
what  purports  to  be  evidence,  in  a  crim- 
inal case,  printed  in  a  newspaper,  is  a 
"statement  in  a  public  journal,"  within 
the  meaning  of  the  act  of  Utah  declar- 
ing that  "  no  person  shall  be  disqualified 
as  a  juror  by  reason  of  his  having 
formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to 
him,"  founded  upon  public  rumor,  state- 
ments in  public  journals,  or  common 
notoriety,  provided  it  appear  to  the 
court,  upon  his  declaration  under  oath 
or  otherwise,  that  he  can  and  will,  not- 
withstanding such  an  opinion,  act  im- 
partially and  fairly  upon  the  matter 
submitted  to  him. 

Vermont,  State  v.  Meaker,  54  Vt. 
172. 

Virginia,  Dejannette  v.  Com.,  75  Va. 
867. 

For  the  United  States  courts,  see 
Reynolds  v.  U.  S..98  U.  S.  145. 

6ut  if  a  juror  have  an  opinion  as  to 
the  guilt  or  innocence  of  accused,  even' 
if  based  solely  on  newspaper  reports, 
so  fixed  as  to  require  evidence  to  re- 
move it,  he  is  not  competent,  although 
he  may  believe  that  he  can  render  an 
impartial  verdict  on  theevidence.  Jack- 
son v.  State,  77  Ala.  18;  Polk  v.  State, 
45  Ark.  165;  overruling  Casey  r.  State, 
37  Ark.  67;  Andrews  v.  State,  21  Fla. 
598;  State  v.  Miller,  29  Kan.  43  (1882); 
State  v.  Ricks,  32  La.  An.  1098;  Ste- 
phens v.  People,  38  Mich.  739;  Olive  v. 
State,  1 1  Neb.  1 ;  People  v.  Casey,  96 
N.  Y.  (1884),  under  Code  Crim.  Precede 
§  376;  Mcliugh  v.  State.  38  Ohio  St. 
153;  Frazier  r.  State,  230,  $  551 ;  Rots- 
child  v.  State,  7  Tex.  App.  ^19;  Spear 
v.  State.  16  Tex.  App.  oS  (1*884).  See 
also  State  v.  Culler.  $2  Mo.  623  (1884); 
Dejarnette  v.  Com.,  75  Va.867;  Wright 
v.  Cora.,  32  Gratt.  (Va.)  94:  State  v. 


Meaker.  54  Vt.  112.  See  Brown  v. 
State,  57  Miss.  424. 

In  an  action  against  a  foreign  insur- 
ance agent  to  recover  the  premium  tax, 
a  juror's  answer  that  he  had  "an  opin- 
ion upon  the  question  of  the  right  of  a 
foreign  insurance  company  to  do  busi- 
ness in  this  State,"  was  held  not  to  be 
conclusive  against  his  competency  as  a 
juror.  Hughes  v.  Cairo,  92  III.  339. 
See  also  Calo  v.  State.  72  Ga.  747. 

1.  Brown  v.  State,  70  Ind. 570;  Dugle 
v.  State,  100  Ind.  259  (under  Ind.  R  .  S. 
181,  f)  1793);  State  v. Jackson.  37  La.  An. 
768;  State  v.  Culler,  S2  Mo.  623  (1884). 
See  State  v.  Core,  70  Mo.  491  (under 
Wag.  Stat.  Mo.,  $  13,  p.  1103);  State 
v.  Barnes,  34  La.  An.  395,  where  the 
judge  rejected  a  juror  because  he  had 
talked  with  one  of  the  principal  wit» 
nesses  for  the  prosecution  and  had  as- 
sisted in  burying  the  deceased. 

In  Delaney  v.  City  of  Salina,  34  Kan. 
532  (1886),  in  an  action  brought  to  con- 
test a  will  the  soundness  of  the  testator's 
mind  being  in  issue,  it  was  held  that  a 
person  acquainted  with  the  testator 
prior  to  his  last  sickness  and  prior  to  the 
time  when  it  was  alleged  his  mind  be- 
came unsound,  may  be  a  competent 
juror,  although  he  may  have  an  opinion 
concerning  the  testator's  mind  when  he 
lust  saw  him. 

In  a  case  where  the  killing  had  been 
conceded  by  defendant's  counsel,  and 
the  evidence  did  afterwards  show  be- 
yond a  doubt  that  the  deceased  was 
killed  by  the  defendant,  it  was  held 
that  a  juror  was  not  disqualified  by  his 
fixed  opinion  that  the  deceased  had  been 
killed  by  the  defendant.  State  v.  Wells, 
28  Kan.  321  (1882). 

But  a  juror  is  not  incompetent  be- 
cause he  is  a  witness  in  the  case.  Bell 
v.  State,  44  Ala.  393  (1870). 

2  Dreger  v.  State,  1 1  Tex.  App.  631 ; 
Wade  r.  State,  12  Tex.  App.  358  (1882); 
Thompson  v.  State,  19  Tex.  App.  593 
(1685);  Johnson  v.  State.  21  Tex.  App. 
368  (1886);  Pierson  v.  State,  21  Tex. 
App.  14  (1886). 

S.  Johnson  v.  State,  11  Lea  (Tenn.) 
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c.  Trial  of  Challenges — Practice — (a)  Time. — Challenges 
for  cause  can  be  made  by  either  side  until  the  jury  is  sworn.1  The 
right  to  challenge  is  lost  after  the  juror  has  been  sworn  and  ac- 
cepted. Any  subsequent  motion  to  discharge  him  is  addressed 
to  the  discretion  of  the  court.* 

The  full  panel  must  be  present  before  challenges  to  the  array 
or  to  the  polls  can  be  made.8 

The  common  law  requirement  that  challenges  must  be  made 
before  swearing  has  been  modified  by  statutes  in  many  States, 
so  that,  objections  to  jurors  may  be  heard  after  swearing.4 

A  challenge  to  the  array  cannot  be  made  after  talesmen  have 
been  summoned.6  In  Louisiana  it  must  be  made  on  the  first  day 
of  the  term.6 

(6)  Order. — In  criminal  prosecutions  the  State  must  be  required 
to  pass  upon  the  jurors  offered  before  the  defendant  can  be  com- 
pelled to  announce  his  acceptance  or  rejection  of  them.1.  But 
where  the  juror's  incompetency  has  not  been  discovered  before- 


47;  Guetig  v.  State,  66  Ind.  94;  Pen- 
der v.  People,  18  Hun  (N.  Y.)  560; 
Waters  v.  State,  51  Md.  430;  Ulrich  v. 
People,  39  Mich.  245;  State  v.  Wilson, 
8c  Mo.  134  (distinguishing  State  v. 
Culler,  82  Mo.  623);  State  v.  Reed,  89 
Mo.  168;  State  v.  Hayden,  «.i  Vt.  296; 
State  v.  Meyer,  58  Vt.  457  ( Vt.  R.  L., 
4  4086);  People  v.  Cochran.  61  Cal.  548. 
But  see  contra,  State  v.  Dirkin,  35  La. 
An.  46.  Compare  State  v.  Rowells,  35 
La.  An.  302;  State  v.  Coleman,  20  S. 
Car.  441;  Territory  v.  Kennedy,  3  Mon- 
tana 520.  See  also  State  v.  Jackson,  37 
La.  An.  768;  State  v.  Schnelle,  24  W. 
Va.  767. 

Grossly  improper  reiparks  by  a  juror 
before  his  qualification  will  not  make 
him  incompetent,  if  uttered  for  the  pur- 
pose of  avoiding  jury  duty.  Monghon 
v.  State,  59  Ga.  308.  * 

1.  See  infra.  Excluding;  Excus- 
ing. 

Scripps  v.  Reilly,  38  Mich.  10;  Peo- 
ple v.  Scott,  56  Mich.  154, 158;  Henry 
v.  State,  77  Ala.  75;  State  v.'  Vestal,  82 
N.  Car.  563;  State  v.  Vance,  82  N.Car. 
631. 

The  empanelling  and  final  acceptance 
of  a  jury  by  a  court  is  a  judicial  de- 
termination that  the  jurors  are  com- 
petent. People  v.  Scott,  56  Mich.  154, 
158. 

2.  Henry  v.  State,  77  Ala.  75,  where 
the  juror  on  a  subsequent  motion  to  ex- 
cuse him,  said,  in  his  own  statement  of 
the  facts  to  the  court,  that  he  had  not 
recognized  the  defendants  when  he  was 
first  examined,  and  that  he  had  a  fixed 
opinion  which  would  bias  his  verdict. 


S.  Howell  v.  Howell,  59  Ga.  145; 
People  v,  Janes,  57  Cal.  115.  In  the 
latter  case  it  was  held  that,  in  empanel- 
ling a  jury  in  a  criminal  action,  twelve 
names  must  be  drawn,  and  the  defend- 
ant may  examine  each  separately  before 
challenging  peremptorily  or  for  cause. 
By  the  former,  a  party  may,  in  Georgia, 
as  a  matter  of  right,  require  the  whole 
panel  of  twenty-four  jurors  from  which 
a  jury  of  twelve  is  to  be  chosen,  to  be 
put  upon  them  voir  dire.  (See  infra, 
Voir  Dire.) 

4.  Thompson  on  Trials,  $  qi,  citing 
Ark.  Dig.,  Stat.  1874,  $  iqoj;  Cal.  Penal 
Code,  f)  1068;  Miller's  R.  C.  Iowa,  1S80, 
§  2769;  Bullitt's  Cr.  Code  Ky.,  p.  41,  § 
202;  Stat,  at  Large  Minn.  1873,  p.  1055, 
§  229;  Comp.  L.  Nev.  1873,  §  1958;  G. 
L.  Oreg.  1872,  Civ.  Code.  §  188. 

By  the  following  statutes  objections 
may  be  heard  before  the  evidence  is 
presented:  Code  Ga.  1873.  $  4(.Si; 
Comp.  L.  Kan.  1879,  4  4698;  G.  S. 
Mass.,  ch.  132,  §  31;  R.  S.  Me..  1S71, 
ch.  82,  §  77;  R.  S.  Mo.  1879,  §  1898; 
Laws  N.  Y.  1881.  ch.  442,  $  371;  G.  S. 
R.  I.  1872,  p.  424,  $  33;  Code  Va.  1S73, 
p.  1062,  $  20;  Rev.  Stat.  W.  Va.  1879, 
ch.  109,  §  24. 

5.  State  v.  Miller,  53  Iowa  84. 

6.  La.  acts  1879,  44 — to  this  effect — 
supersedes  all  previous  acts  on  the  same 
subject  matter,  whether  special  or  gen- 
eral. State  v.  Condier,  36  La.  An. 
291;  State  v.  Rhodes,  1  Houston  Crim. 
C.  (Del.)  476. 

•7.  Spigener  v.  State,  .62  Ala.  383. 
But  see  contra.  State  v.  Vestal,  82  N. 
Car.  563;  State  v.  Vann,  82  N.  Car.  631. 
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Challenges. 


hand,  the  State  may  challenge  after  acceptance  by  the  defend- 
ant.1 

In  general,  the  order  must  be  according  to  the  nature  of  the 
challenge  ;  and  a  challenge  to  the  polls  is  a  waiver  of  challenges 
to  the  array.8  But  peremptory  challenges  may  be  made  after  all 
others.8 

(c)  Form. — Challenges  must  not  only  be  made  specifically  as 
for  "actual  bias"  or  for  "implied  bias,"  but  they  must  set  forth 
particularly  the  cause  from  which  bias  is  to  be  inferred.4  But 
there  is,  in  most  jurisdictions,  no  practical  difference  in  criminal 
cases  between  a  challenge  for  principal  cause  and  a  challenge  for 
favor.*   A  challenge  to  the  array  must  be  in  writing.6 

(d)  Trial  Proper. — Even  where,  as  in  New  York,"*  there  is  still 
a  distinction  between  principal  challenges  and  challenges  to  the 
favor,  the  court  is,  generally,  the  trior  of  both,8  and  the  appoint- 
ment of  triors  by  the  court  is  almost  universally  obsolete.® 

Challenges  to  the  array,  at  common  law,  might  be  tried  either 
by  the  court  itself  or  by  such  officers  or  persons  as  it  might  ap- 


1.  On  a  trial  for  conspiracy  the  State 
challenged  two  jurors,  whose  places 
were  filled  bv  two  from  the  supernumer- 
ary list.  The  defence  challenged  the 
Utter  two  before  accepting  or  rejecting 
any  of  the  other  jurors.  It  was  held 
that  the  challenges  of  the  defence  so 
interposed  were  properly  disallowed. 
State  v.  Cardoza,  n  S.  Car.  195. 

i.  Standing  Aside.  — The  right  to 
itand  aside  jurors  has  been  considered 
tufra,  under  peremptory  challenges, 
although  it  may  well  be  regarded  as 
coming  under  challenges  for  cause,  the 
statement  of  the  cause  being  tempo- 
rarily withheld.    Zell  v.  Com.,  94  Pa. 

2J2. 

In  Com.  v.  Noonan,  15  Phila.  (Pa.) 
373  (1885),  the  question  was  decided 
for  the  first  time  whether  a  juror  may 
be  stood  aside  by  the  prosecution  after 
twelve  jurors  have  been  called  and 
seated  in  the  box — and  in  the  af- 
firmative. See  also  Com.  v.  Jolliffe,  7 
Watts.  CPa.)  585;  Com.  v.  Keenan,  10 
Phila.  (Pa.)  194. 

*.  SeejK/ra,  Peremptory  Chal- 
lenges. 

In  an  indictment  for  murder,  where  a 
juror  is  accepted  by  the  prisoner  and 
then  stood  aside  by  the  commonwealth, 
if  the  facts  show  no  improper  motive  in 
standing  him  aside,  the  commonwealth 
may  afterwards  peremptorily  chal- 
lenje  him.  Zell  v.  Com.,  94  Pa.  St.  258 

*•  People  v.  Hopt,  3  Utah  396. 

6-  Com.  v.  Walsh,  124  Mass.  34; 


Stephens  v.  People,  38  Mich.  739.  In 
the  United  States  courts,  when  it 
is  apparent  from  the  record,  that 
the  challenge,  if  it  had  been 
made  by  the  United  States  for  favor, 
should  have  been  sustained,  the  judg- 
ment against  the  prisoner  wfll  not  be 
reversed  because  the  challenge  was  in 
form  for  cause.  Reynolds  v.  U.  S.,  98 
U.  S.  14c,.  See  Greenfield  v.  People,  74 
N.  Y.  '277;  6  Abb.  (N.  Y.)  N. 
Cas.  1. 

6.  Ryder  v.  People,  38  Mich.  269. 

7.  Greenfield  v.  People,  74  N.  Y. 
281. 

8.  Greenfield  v.  People,  74  N.  Y. 
281. 

In  Nevj  England  generally:  See 
Com.  v.  Walsh,  124  Mass.  35;  citing' 
Com.  v.  Knapp,  9  Pick.  496,  499;  12 
Am.  Jur.  330-340,  548-550;  State  v. 
Jewell,  33  Me:  583;  State  v.  Howard, 
17  N.  H.  171,  191;  State  v.  Clark,  42 
Vt.  629;  2  Swift's  System  233;  State  v. 
Potter,  18  Com.  166,  171. 

So  in  Michigan,  Stephens  v.  People, 
38  Mich.  739.  See  the  citations  in  the 
notes  following. 

9.  In  Minnesota,  Oregon,  Nevada 
and  Utah  the  determination  of  the  facts 
in  challenges  for  actual  bias  is  by  stat- 
ute submitted  to  triors.  See  Thompson 
on  Trials,  §  99,  for  a  description  of  the 
common  law  method.  See  2  Stat,  at  L. 
Minn.  1873,  P-  «°55<  §  ^34!  Comp.  L. 
Nev.  1873,  §  1968;  Gen.  Laws  Oreg. 
1872  (Civil  Code),  §  168;  Sess.  Laws 
Utah,  1878,  $  246. 
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point.1  They  are  now  tried,  like  all  other  challenges)  by  the 
court.* 

In  the  trial  generally,  and  in  the  examination  in  particular,  the 
court  is  vested  with  a  wide  discretion.8 

(e)  Examination  on  the  Voir  Dire. — A  party  is  entitled  to  have 
the  full  panel  of  jurors  present,  and  to  put  them  on  their  voir 
dire,  in  order  to  show  that  they  are  not  fair  and  impartial  jurors.* 
But  the  court  may  question  a  juror  without  his  being  sworn,  and 
excuse  him  in  its  discretion.5  And  it  has  been  held  not  to  be 
error  to  allow  the  prosecution  to  challenge  jurors  for  cause,  on 
account  of  the  answers  made  without  having  been  sworn  on  the 
voir  dire.9 

Neither  side  may  put  questions  to  a  juror  without  having  actu- 
ally challenged  him.'  The  examination  may  not  be  used  for  the 
purpose  of  discovering  grounds  of  disqualification.8  But  it  is 
not  only  proper,  but  the  duty  of  the  court  to  investigate  the 
juror's  competency  and  to  discharge  him  from  the  panel  if  he 
should  prove  not  qualified.0 

In  some  States  certain  preliminary  statutory  questions  may  be 
put  to  the  juror  without  challenge,  to  test  his  competency.10  In 
the  absence  of  statute,  the  true  conclusion  in  regard  to  such  ques- 
tions seems  to  be  that  it  lies  in  the  discretion  of  the  court  either 
to  put  the  questions  or  to  allow  the  counsel  to  examine.11 


1.  Lloyd  v.  Williams,  a  Rol.  R.  363; 
2  Hale  P.  C.  275:  Bac.  Abr.  Juries,  E. 
12;  7  Dane  Ab.  331.  Fora  complete 
statement  of  the  common  law  of  chal- 
lenges to  the  array,  see  Com.  v.  Walsh, 
124  Mass.  35  (1878). 

2.  Com.  v.  WaUh,  124  Mass.  35,  and 
citatiors. 

8.  State  v.  Hoyt.47  Conn.  518;  State 
v.  Linde,  S4  Iowa  139,  Stephens  v. 
People,  38  Mich.  139;  State  v.  Green, 
95  N.  Car.  61 1  (1S86);  Zell  v.  Com.,  94 
Pa.  St.  258;  Stagner  v  State,  9  Tex. 
App.  440.  See,  generally,  the  notes  un 
der  this  head,  and  under  Excluding 
and  Excusing. 

4.  Howell  v.  Howell,  59  Ga  145; 
Hoi  ton  v.  Hendley,  75  Ga.  847;  People 
v.  Janes,  57  Cal.  115;  Cooley  v.  State, 
38  Tex  636;  Lamb  v.  State,  36  Wis. 
424.  See  also  Townley's  Case,  Fost. 
Cr.  L.  7;  Reg.  v.  Lacey,  3  Cox  Cr.  C. 
517. 

5.  Rapalje's  Crim.  Proced.,  §  202; 
State  v  Lautenschlager,  22  Minn.  514. 

6.  Zell  v.  Com.,  94  Pa.  St.  258;  State 
v.  Hoyt,  47  Conn.  518;  U.  S.  v.  Mason, 
2  Cornell  91. 

7.  Rapalje's  Crim.  Proced.,  $  202; 
Reg.  v .  Dowling.  3  Cox  Cr.  C.  509; 
Bales  v.  State,  63  Ala  30.  But  it  is 
otherwise  in  California  (see  People  v. 


Hamilton,  62  Cal.  377)  and  in  Texas 
(see  Cavitt  v.  State,  15  Tex.  App.  190). 

.  S.  Thompson  on  Trials,  $  101;  citing 
Trullinger  v.  Webb,  3  Ind.  198;  Com. 
v.  Thrasher,  1 1  Gray  55;  King  v.  State, 
5  How.  (Miss.l  319;  State  v.  Zellers,  7 
N.  J.  L.  220;  note  p.  223;  State  v. 
Creasman,  10  Ired.  L.  (N.  Car.)  395; 
Matilda  v.  Mason,  2  Cranch  C.  C.  (0. 
S.)  343;  Bales  v.  State.  63  Ala.  30. 
9  Zimmerman  v.  State.  56  Md.  536. 

10.  See  Com.  v.  Gee,6Cush.  (Mass.) 
174,  Com. v. Thrasher,  11  Gray  (Mass.) 
55;  Thompson  on  Trials,  $  162;  Pierce 
v.  State,  13  N.  H.  536;  Jones  v.  State, 
63  Ga.  600.  See  People'  v.  Hamilton, 
62  Cal.  377. 

In  Massachusetts,  the  courts  may 
vary  the  statutory  form  of  the  question. 
In  Georgia,  the  juror  is  held  to  the 
terms. 

11.  See  Rapalje's  Crim.  Proced.,  $207; 
Thompson  on  Trials,  §  101. 

In  Texas,  proper  questions  to  test  the 
bias  in  favor  of  or  against  a  defendant  are 
allowed  in  examining  as  to  the  fitness  of 
a  person  offered  as  a  juror.  Cavitt  v. 
State,  15  Tex.  App.  190. 

In  California,  the  broad  ground 
taken  in  People  v.  Backus  (5  Cal.  277) 
is  somewhat  modified  in  the  more  re- 
cent case  of  People  v.  Hamilton,  62 
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Questions  on  the  Voir  Dire. — Strictly  speaking,  the  voir  dire  is 
an  examination  of  the  juror  as  to  a  certain  ground  of  discompe- 
tency.  But  where  the  challenge  is  for  bias  or  opinion,  a  wide 
range  of  questions  is  permissible  to  show  the  state  of  the  juror's 
mind  towards  either  party.1 

But  hypothetical  questions,  assuming  the  facts  of  a  case  on 
trial  and  asking  for  whom  the  juror  would  find,  are  not  allowed.* 
Nor  are  jurors  bound  to  answer  irrelevant  questions.*  A  juror 
cannot  be  compelled  to  disclose  under  oath  his  guilt  of  a  crime. 
Such  ground  of  challenge  must  be  proved  by  other  evidence  than 
the  voir  dire  examination.4 

6.  Discretion  of  the  Court  Generally. — The  control  of  the  trial  of 
challenges  and  of  all  the  proceedings  by  which  a  jury  is  finally 
selected  from  those  summoned  and  from  the  bystanders,  is  com- 
mitted to  a  wide  discretion  of  the  court.5    The  object  of  the  pro- 

Cal.  377  (1882),  where  the  court  say. 
"The  Penal  Code,  after  enumerating  a 
large  number  of  facts,  the  mere  exist- 
ence of  which  shall  conclusively  es- 
tablish bias  on  the  part  of  an  individual 
juror,  gives  to  the  parties  to  a  criminal 
action  an  enlarged  enquiry  as  to  the 
state  of  mind  of  the  juror."  See  Peo- 
ple v.  Soy,  57  Cal.  102.  See  State  v. 
Lautenschlager,  22  Minn.  514;  Carnal 
t>.  People,  1  Park.  Cr.  (N.  Y.)  279,  282. 
See  also  U.  S.  v.  Cornell,  2  Mas.  (U. 
S.)  91. 

1.  Thompson  on  Trials,  §  102;  People 
v.  Honey  man.  3  Denio  (N.  Y.)  935. 
Thus  it  is  the  right  of  the  district  at- 
torney, in  a  capital  trial,  to  ask  each 
juror  whether  he  has  conscientious 
scruples  against  capital  punishment. 
Rapalje's  Crim.  Proc,  $  207;  State  v. 
Clark,  33  La.  An.  558;  State  t>.  How- 
ard, 17  N.  H.  171.  In  People  v.  Ham- 
ilton, 62  Cal  377  (1882),  it  was  held 
permissible  to  ask  a  juror,  upon  a  chal- 
lenge for  actual  bias,  whether  he  be- 
lieve the  defendant  to  be  guil*y  or  not 
guilty.  Contra,  Stagner  v.  State,  15 
Tex.  App.  455.  See  I  Bishop's  Crim. 
Proc.,  $  909!  note  8. 

In  the  last  mentioned  case  the  court 
interpreted,  the  Texas  Code,  art.  636,  in 
regard  to  the  questions  by  which,  on  a 
challenge  for  cause,  the  existence  in  a 
jury  of  a  disqualifying  conclusion  shall 
be  tested.  After  the  juror  has  answered 
tbat  the  conclusion,  however  formed, 
will,  in  his  opinion,  influence  his  verdict, 
he  must  be  discharged  without  further 
examination.  If,  however,  he  answer 
in  the  negative,  the  law  provides  that  he 
shall  be  further  examined  by  the 
court,  or  under  its  direction,  as  to 
how  his  conclusion  was  formed,  and 


the  extent  to  which  It  will  influence  his 
verdict. 

In  a  recent  case,  in  California,  it  was 
Meld  proper  to  ask  a  proposed  juror, 
on  the  trial  of  a  Chinaman,  whether, 
other  things  being  equal, he  would  take 
the  word  of  a  Chinaman  as  soon  as  that 
of  a  white  man.  People  v.  Soy,  57 
Cal.  102. 

3.  Woolen  v.  Wire,  no  Ind.  251 
(1886);  State  v.  Arnold,  12  Iowa  479; 
State  v.  Bell,  15  La.  An.  1 14;  State  v. 
Davis,  14  Nev.  439;  33  Am.  Rep.  563. 

8.  State  v.  Mann,  83  Mo.  589;  Young 
v.  Bridges,  34  La.  An.  333,  where  it  was 
held  that  a  juror  cannot  be  asked  upon 
his  voir  dire,  in  a  slander  suit,  whether 
he  has  any  bias  or  prejudice  against 
such  suits,  as,  if  so,  it  does  not  disquali- 
fy him.  Josephine  v.  State.  39  Miss.  613. 

4.  See  Lowell  v.  State,  15  Tex.  App. 
56,  as  to  the  mode  of  proving  what  is, 
by  subd.  4  of  art.  636  of  the  Code  of 
Crim.  Proc.  (Tex.),  made  an  imperative 
disqualification.  State  v.  Mann,  83  Mo. 
589;  Burt  v.  Panjaud,  99  U.  S.  180. 
Where  an  effort  is  made  to  show  that  a 
juror  has  sworn  falsely  on  his  voir  dire, 
the  evidence  must  clearly  preponderate. 
Davison  v.  People,  90  111.  221. 

In  N.  J.  &  C.  R.  Co.  v.  Bolls,  62  Miss. 
62,  it  was  held  not  admissible  for  the 
defendant's  counsel  to  ask  jurors  tend- 
ered for  the  trial  whether  they  did  not, 
in  a  suit  against  the  same  company,  just 
tried,  reluctantly  return  a  verdict  for 
the  defendant  under  the  instruction  of 
the  court,  and  whether  in  the  absence 
of  such  instruction  they  would  have  been 
willing  to  find  a  verdict  for  the  defendant. 

6.  Trial. — It  is  competent  for  the 
court  to  direct  in  what  form  evidence 
shall  be  presented  upon  the  trial  of  a 
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ceedings  being  the  empanelling  of  an  impartial  jury,  the  rights  of 
the  parties  are  limited  to  rejection.1 

a.  Excluding  Jurors— In  the  trial  of  challenges  to  the  favor, 
the  decision  of  the  judge  (where  he  is  the  trior)  as  to  the  in- 
difference of  the  juror  is  final,  and  cannot  be  reviewed.*  From 
this  it  is  natural  to  hold  that  a  judge  may  in  his  discretion  ex- 
clude from  the  panel  a  juror  who  is  not  legally  disqualified  to 
sit,  and  that  exceptions  will  not  lie  to  the  act*  And  it  has  been 
held  that  where  tne  statute  prescribes  the  reasons  for  which  the 
judge  may  exclude,  jurors  may  nevertheless  be  set  aside  for  other 
reasons.4 

In  some  cases,  however,  the  discharge  of  a  juryman  for  an  in- 
sufficient reason  has  been  considered  as  cured  by  challenging 


challenge  to  a  panel  of  jurors.  State 
v.  Linde,  54  Iowa  130.  See  Rowell  v. 
Boston  &  Maine  R.  Co.,  58  N.  H.  514. 

Order  of  Challenge. — The  court  may, 
in  its  discretion,  permit  a  juror  to  be 
challenged  by  the  State  for  cause,  after 
he  has  been  tendered  to  the  defendant 
and  before  [the  jury  is  empanelled. 
State  v.  Green,  95  N.  Car.  611  (1886). 
See  Turpin  v.  State,  55  Md.  462.  The 
accused,  if  desiring  to  oross-examine  a 
juror  on  his  qualifications,  may  be  re- 
quired to  do  so  before  the  State  accepts 
or  rejects  the  juror.  Hardin  v.  State,  4 
Tex.  App.  355;  Phillip  v.  State,  6  Tex. 
App.  44.  See  also  Harkins  v.  State,  6 
Tex.  App.  452;  Rounds  v.  State,  57 
Wis.  45;  Jones  v.  State,  2  Blackf.  (Ind.) 
475.  See  also  the  following  cases  cited 
in  Thompson  on  Trials,  §  88: 

For  Alabama,  Wilson  v.  State,  31 
Ala.  371;  Smith  v.  State,  55  Ala.  no. 

Arkansas,  Funkhouser  v.  Pogue,  13 
Ark.  295. 

Calij  'ornia,  Grady  v.  Early,  18  Cal. 
108. 

Georgia,  Johnson  v.  State,  58  Ga. 
491. 

Indiana,  Heyl  v.  State,  10  N.  E.  Rep. 
916;  s.  c,  109  Ind.  589;  Deig  v.  More- 
head,  11  N.  E.  Rep.  458;  s.  c,  no  Ind. 
451- 

foitia,  State  v.  Ostrander,  18  Iowa 
435- 

Mississippi,  Head  v.  State,  44  Miss. 
731,  750;  Gilliam  v.  Brown,  43  Miss. 
641 ;  Chase  v.  State,  46  Miss.  683. 

Nexv  Hampshire,  Walker  v.  Kenni- 
son,  34  N.  H.  257. 

Oregon,  Garrison  v.  Portland,  2  Dreg. 
123. 

Texas,  see  supra. 
Wisconsin,  see  supra. 
1.  The  judge  may  examine  jurors  on 
the  part  of  the  prosecution,  if  he  chooses, 
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but  defendant's  counsel  are  entitled  to 
re-examine  them.  Stephens  v.  People, 
38  Mich.  739  (opinion  by  Cooley,  J.). 
See  Wesley  v.  State,  65  Ga.  731. 

3.  State  v.  Green,  95  N.  Car.  611 
(1886);  Patterson  v.  State,  48  N.J.  L. 
381;  Rowell  v .  Boston  &  Maine  R.  Co., 
58  N.  H.  514;  Repalje's  Crim.  Proc.,  $ 
205;  State  v.  Knight,  43  Me.  n;  State  v. 
Pike,  49  N.  II.  399;  s.  c,  6  Am.  Rep. 
533- 

Where  the  court  is  the  trior  of  the 
challenge  for  principal  cause,  and  also 
of  the  challenge  to  the  favor,  and  the 
latter  immediately  succeeds  the  other, 
the  court  may,  in  determining  the  chal- 
lenge for  favor,  take  into  account  what 
has  been  said  by  the  proposed  juror  on 
the  former  challenge,  and  so  may  an 
appellate  court  with  power  to  review 
the  determination  on  the  challenge  for 
favor.  Greenfield  v.  People,  74  N.  Y. 
277;  6  Abb.  (N.  Y.)  N.Cas.  1. 

3.  Snow  v.  Weeks,  75  Me.  105  (1883); 
Atlas  Mining  Co.  v.  Johnston,  23  Mich. 
36,  reciting  grounds  insufficient  to  sus- 
tain a  challenge  for  cause,  as  deafness, 
imperfect  knowledge  of  the  English 
language,  apparent  bias.  State  v.  King, 
29  Minn.  78. 

In  Sutton  v.  Fox,  55  Wis.  531.  the 
court  said  that  only  in  a  clear  case  of 
the  abuse  of  the  power  would  it  disturb 
the  decision  of  the  trial  judge,  adding  a 
qucere  whether  even  the  exclusion  of  a 
competent  and  wholly  indifferent  juror 
would  be  ground  for  the  reversal  of  a 
judgment  when  the  record  shows  that 
the  case  was  tried  by  an  impartial  jury. 
See  the  text,  infra.  See  also  Mingia 
v.  People,  54  111.  274;  Moonev  v.  People, 
7  Colo.  218;  State  v.  Shields,  33  La. 
An.  1410. 

4.  Sutton  v.  Fox,  55  Wis.  531  (1882); 
s.  c,  42  Am.  Rep.  744. 
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Court'!  Discretion. 


peremptorily.1  In  others  the  court  was  permitted  to  discharge 
a  juror  even  after  he  had  been  accepted  and  sworn.* 

b.  Excusing  JURORS. — The  same  degree  of  discretion  exists  in 
the  court  in  regard  to  excusing  as  in  regard  to  excluding  jurors. 
A  juror  may  be  excused  at  any  time  before  he  has  been  sworn, 
for  any  reason  personal  to  himself  which  seems  sufficient  to  the 
judge.3  But  in  Texas  this  discretionary  power  is  denied  to  the 
trial  judge  in  the  case  of  jurors  summoned  on  a  special  venire.* 


L  See  infra.  Discharge  "  Before 
Verdict. 

Territory  v.  Young,  2  New  Mexico 
93- 

In  several  Kansas  cases  such  dis- 
charge was  held  not  "  substantial  error" 
where  an  unexceptionable  jury  was 
afterwards  obtained,  and  where  the 
party  complaining  has  not  exhausted 
his  peremptory  challenges.  Stout  v. 
Hyatt,  13  Kan.  232;  A.  T.  &  S.  F.  R. 
Co.  v.  Franklin,  23  Kan.  74. 

2.  State  v.  Diskm,  34  La.  An.  919, 
where  from  his  statement  and  further 
examination  it  was  discovered  that  he 
was  opposed  to  capital  punishment. 

In  Sims  v.  State,  51  Ga.  495,  it  was 
held  that  the  presiding  judge  may  dis- 
charge a  person  from  the  traverse  jury 
after  being  summoned  and  sworn  there- 
on, and  place  him  upon  the  grand  jury 
for  the  term. 

In  State  v.  Sternberg,  59  Mo.  410,  the 
court  decided  that  Wagners  (Mo.)  Stat. 
797,  §  3 — excluding  objections  after  the 
jury  is  sworn — does  not  apply  where, 
after  the  jury  is  sworn,  an  unchallenged 
and  unexamined  juryman  is  found  in 
the  panel. 

In  the  last  case  and  in  U.  S.  v.  Byrne, 
19  Blatchf.  (U.S.)  259,  where  one  drawn 
as  a  juror  departed  without  leave,  an- 
other was  permitted  to  be  substituted 
and  the  trial  proceeded  with. 

See  contra,  Ellis  v.  State,  12  Tex. 
App.  557-  See  the  text,  infra,  under 
Excusing. 

8.  In  regard  to  excusing  a  juror  after 
he  has  been  sworn,  see  infra.  Dis- 
charge Before  Verdict. 

People  v .  Carrier,  46  Mich.  442. 

In  Mooney  v.  People,  7  Colo.  218,  the 
court  decided  to  the  same  effect  when 
it  said  that  "  if  a  juror  be  excused  for 
insufficient  cause,  it  is  not  ground  for 
reversal."  State  v.  Somnler,  33  La. 
An.  237;  State  v.  Baber,  74'  Mo.  292. 
See  Pierson  v.  State,  21  Tex.  App.  14. 
See  also  Thompson  on  Trials,  11, 


For  Arkansas,  Hurley  v.  State,  29 
Ark.  17,  22. 


Florida,  John  r.  State,  16  Fla.  554. 
Indiana,  Watson  v.  State,  63  Ind. 

Illinois,  see  Ayers  v.  Metcalf,  39  111. 
3<>7- 

Kansas,  State  v.  Dickson,  6  Kan. 
209. 

Louisiana,  State  v.  Moncla,  2  S. 
Rep.  814.  See  also  State  v.  Breams,  32 
La.  An.  222. 

Massachusetts,  Com.  v.  Livermore,  4 
Gray  18. 

Maine,  Ware  v.  Ware,  8  Me.  42. 

Michigan.  Atlas  Mining  Co.  v.  Johns- 
ton, 23  Mich.  37. 

Missouri,  O  Brien  z>.  Vulcan  Iron 
Works,  7  Mo.  App.  257. 

Nebraska,  Dodge  v.  People,  4  Neb. 
220. 

Texas,  Ray  v.  State,  4  Tex.  App.  450. 

Utah,  Anderson  v.  Wasatch  R.  Co., 
2  Utah  518. 

Contra,  for  Alabama,  see  Parsons  v. 
State,  22  Ala.  50. 

Mississippi,  Boies  v.  State,  13  Stned. 
&  M.  398. 

Virginia,  Montague  v.  Com.,  10 
Gratt.  767. 

4.  Such  action  was  held  error,  not- 
withstanding the  defendant  did  not  in- 
terpose instant  objection,  and  notwith- 
standing that  he  did  not  exhaust  his 
peremptory  challenges.  Hill  v.  State,  10 
Tex.  App.  618. 

Where  the  special  venire  man  has 
a  right  to  be  excused,  the  trial  court 
cannot  act  until  he  has  been  called, 
placed  in  the  jury  box  and  sworn  to 
answer  questions  touching  his  quali- 
fications to  serve  as  a  juror.  Otherwise, 
if  both  parties  consent  to  his  excusal. 
Thompson  v.  State.  19  Tex.  App.  593; 
Robles  v .  State,  5  Tex.  App.  346. 

But  an  exception  obtains  when  the 
reason  of  the  rule  fails.  A  postmaster 
is  an  officer  in  the  civil  service  of  the 
United  States  within  the  purview  of 
article  3014  of  the  Revised  Statutes  of 
Texas,  which  exempts  from  jury  service, 
if  they  claim  exemption,  all  civil  officers 
of  Texas  and  of  the  United  States.  A 
postmaster   was    summoned   on  the 
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7.  Swearing — a.  METHOD. — In  most  of  the  States  the  twelve  jur- 
ors who  have  been  examined  and  accepted  for  the  trial  are  sworn  in  a 
body.1  Underthecommonlaweach  one  wassworn  separately  after 
his  examination.8  In  the  absence  of  the  statute  this  method  may 
properly  be  followed.8 

b.  Time. — Properly,  a  jury  should  not  be  sworn  until  a  plea 
lias  been  filed.*  It  is,  therefore,  a  better  practice  not  to  admin- 
ister a  general  oath  to  jurors  at  the  opening  of  court  for  the  trial 
of  issues ;  they  should  be  sworn  in  each  cause  in  which  they  are 
called.6 

c.  Form. — At  common  law,  the  oath,  in  both  civil  and  criminal 
suits,  ran  "  a  true  verdict  to  give  according  to  the  evidence."  6  In 
some  States  there  is  a  statutory  form ;  in  others,  a  separate  form 
for  criminal  and  civil  suits.? 

In  some  States  the  statutory  form  of  the  oath  departs  from 
the  common  law  form  in  that  the  jury  are  to  give  a  verdict  "ac- 
cording to  the  law  and  the  evidence."  8 

The  oath  prescribed  by  statute  must  be  followed ;  any  other 
form  of  oath  is  insufficient.9 


special  venire,  claimed  his  exemption 
and  sent  his  excuse  to  the  sheriff,  and 
was  excused  by  the  court  over  the  de- 
fendant's objection.  It  was  held  that, 
failing  to  apply  for  an  attachment  to  en- 
force the  attendance  of  the  venire  man 
and  to  test  the  bona  fides  of  his  excuse 
the  defendant  did  not  exhaust  his 
remedy  and  could  not  be  heard  to  com- 
plain. Kennedy  v.  State,  19  Tex.  App. 
019(1885). 

1.  See  Walker  v.  Collier,  37  III.  362; 
Lamb  v.  State,  36  Win.  428;  State  v. 
Potter,  18  Conn.  166, 176  See  Thomp- 
son on  Trials,  $  92.    See  note  3.  infra. 

2.  Rapalje's  Crim.  Proc.,  §  210;  Con- 
ingsmark's  Case,  9  How.  St.  Tr.  12; 
Brandreth's  Case,  32.  How.  St.  Tr.  694, 
771. 

3.  People  v.  Reynolds,  16  Cal.  128; 
O'Conner  v.  State,"  9  Fla.  215. 

In  T  xas,  the  Code  of  Criminal 
Procedure  requires  that  in  capital  cases 
each  juror  shall  be  tried  and  passed 
upon  separately,  and  that  as  each  juror 
is  selected  for  the  trial  of  the  case  the 
statutory  oath  shall  be  administered  to 
■him  by  the  court  or  by  its  direction. 
But  objection  that  this  was  not  done 
comes  too  late  when  made  for  the  first 
time  in  the  motion  for  new  trial.  In 
cases  less  than  capital  the  oath  is  ad- 
ministered to  the  jurors  in  a  body. 
Caldwell  v.  State,  12  Tex.  App.  (See 
opinion  in  rxtmso  with  discussion  of 
authorities.)  Ellison  v.  State.  12  Tex. 
App.  579;  Code  Crim.  Proc.,  art  657. 


In  People  v.  Jams,  57  Cal.  115,  the 
California  supreme  court  keld  that.  In 
empanelling  a  jury  in  a  criminal  action, 
twelve  names  must  be  drawn,  and  the 
defendant  mar  examine  each  separately, 
before  challenging  peremptorily  for  any 
cause;  if  any  be  accepted,  they  must 
then  be  sworn  and  a  sufficient  number 
drawn  to  complete  the  panel,  and  the 
same  process  may  then  be  repeated  un- 
til the  jury  is  complete.  State  v.  Ander- 
son, 4  Nev.  265;  Walker  v.  Collins,  37 
III.  365. 

4.  Rapalje's  Crim.  Proc.;  Hunnel  v. 
State,  86  Ind.  43;  Wallace  v.  State,  4 
Lea  309;  Thompson  on  Trials,  §  105; 
Everhart v.  Hickman, 4  Bibb  (Ky.)344; 
Hopkins  v.  Preston,  2  A.  K.  Marsh. 
(Ky.)  64;  Miles  v.  Rose,  Hemp.  C.  C. 
(U.  S.)  37;  Bait.  etc.  R.  Co.  v.  Christie, 
5  W.  Va.  325. 

5.  Barney  v.  People,  22  111.  160. 
Contra,  People  v.  Albany,  6  Wend.  (N. 
Y.)  548;  Clark  v.  Davis,  7  Tex.  556; 
Buck  v.  Mallory,  24  Miss.  170;  Perdue 
v.  Burnett,  Minor  (Ala.)  118. 

6.  3  Bl.  Com.  36^;  4  Bl.  Com.  355. 

7.  State  v.  Rollins,  22  N.  H.  528; 
Caldwell  v.  State,  12  Tex.  App.  30a. 
See  cases  following. 

8.  State  v.  Rollins,  22  N.  H.  528  (R. 
S.,  $  22,  ch.  176;  Holland  v.  State,  14 
Tex.  App.  182;  Sandford  v.  State,  11 
Ark.  328. 

9.  Rapalje's  Crim.  Proced„  §  210; 
Smith  v.  State.  1  Tex.  App.  468;  State 
v.  Rollins,  22  N.  H.  528. 
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Swearing. 


d.  Record. — The  record  must  show  that  the  jury  were  sworn.1 
It  is  not  necessary  that  the  form  of  the  oath  administered  should 
be  entered.    It  will  be  presumed  that  the  proper  form  was  used.8 

It  need  not  appear  of  record  that  jurors  who  are  affirmed  are 
conscientiously  scrupulous  of  taking  an  oath.8 

e.  Reswearing. — In  certain  cases  it  is  not  only  proper  but 
necessary  that  the  jury  be  resworn. 

Where,  after  swearing,  the  defendant  asks  leave  to  move  to 
quash  the  indictment  and  the  motion  is  overruled,  the  jury  may 
be  sworn.*  Where,  after  swearing,  there  is  a  severance  in  the 
trial  of  two  persons  jointly  indicted,  the  jury  must  be  resworn.5. 
An  amendment  not  affecting  the  merits  of  the  case  does  not 
make  it  necessary  to  reswear  the  jury.6 


In  Harriman  v.  State,  2  Greene  (Iowa) 
170,  the  juror*  were  sworn,  the  case  be- 
ing capital,  "to  speak  the  truth  upon 
the  issue  joined  between  the  parties.'1 
A  trial  de  novo  was  awarded,  the  oath 
not  being  according  to  the  statute.  See 
also  Dixon  v.  State,  4  Greene  ( Iowa) 
381;  Roberts  v.  Smith,  1  Morr.  (Iowa) 
417.  Contra,  Humphreys  v.  Hum- 
phreys, 1  Morr.  (Iowa)  359. 

In'Everett  v.  State,  4  Tex.  App.  159, 
a  recital  in  the  record  that  the  jury  were 
"  sworn  according  to  law  to  try  the  issue 
joined  between  the  parties,"  was  held  to 
show  that  an  oath  different  from  that 
prescribed  by  law  was  administered  to 
the  jury. 

But  in  Burk  v.  Clark,  8  Fla.  9,  where 
the  jury  had  been  sworn  "  the  truth  to 
speak,  they  were  held  to  have  been 
properly  sworn.  In  Humphreys  v. 
Humphreys,  1  Morr.  (Iowa)  359,  a 
similar  departure  from,  in  this  case  from 
the  statutory  form,  was  considered  a 
"substantial  compliance." 

In  State  v.  Johnson.  37  La.  An.  421, 
the  form  of  oath  for  a  juror  in  a  criminal 
case  prescribed  by  the  common  law  was 
decided  to  be  the  proper  form  in  Louisi- 
ana. See  also  McGuire  v.  State.  37 
Ala.  161  (Ala.  Sel  Cas.  69).  construing 
the  oath  under  code,  $  3473. 

In  suits  on  penal  bonds,  where 
breaches  had  been  assigned,  swearing 
the  jury  to  enquire  into  "  the  truth  of 
the  breaches,"  was  equivalent  to  swear- 
ing them  to  try  the  issues,  and  not  liable 
to  objection.  McCov  v.  State,  22  Ark. 
308. 

In  Buhl  v.  Trowbridge,  42  Mich.  44, 
astipulation  had  been  made  between 
the  plaintiffs  on  a  note  and  one  of  the 
defendants  that  the  cause  might  be  dis- 
missed as  to  him;  but  he  did  not  avail 
himself  of  it,  and  no  order  of  discon- 


tinuance was  entered.  Only  one  of  the 
other  defendants  pleaded.  It  was  held 
that  the  technical  irregularity  of  swear- 
ing thejury  to  try  the  issue  between  the 
plaintiffs  and  the  defendants,  when  no 
issue  had  been  joined  with  two  of  them, 
was  a  harmless  blunder,  and  as  no  order 
was  entered  on  the  stipulation,  the  party 
with  whom  it  was  made  remained  a  de- 
fendant in  form.  The  juror  need  not 
repeat  the  words  "so  help  me  God" 
after  the  oath.  State  v.  Paylor,  89  N. 
Car.  539.  The  omission  of  the  words 
"you  swear"  in  administering  the  oath 
was  held  not  to  vitiate  the  verdict  in 
State  v.  Owen,  72  N.  Car.  f 05. 

1.  Lawrence  v.  Com.,  30  Gratt.  (Va.) 
845;  Judah  v.  M'Nance,  3  Black  (U. 
S.)  269;  Mann  v.  Clifton.  3  Black  (U. 
S.)  304.'  But  it  is  otherwise  where  the 
jury  is  not  required  to  be  sworn  for  each 
case.  Goyne  v.  Howell.  Min  r  (Ala.) 
62;  Perdue  v.  Burnett.  Minor  (Ala.) 
138;  Clark  v.  Davis,  7  Tex.  C56.  See 
Smith  v  State.  4  Tex.  App.  626. 

a.  Leschi  v.  Territory,  1  Wash.  T.  23; 
Lawrence  v.  Com.,  30  Gratt.  (Va.) 
845;  Neel  v.  Peevey,  39  Ark.  3^7. 

The  omission  of  the  words  "the 
truth  to  speak  in  the  premises  "  is  not 
material.  Judah  v.  M'Nance,  3  Black 
269;  Mann  v.  Clifton,  3  Black  304. 

8.  Where  the  award  of  the  venire 
was  in  the  usual  form  fora  jury  to  come, 
etc.,  "to  recognize  upon  their  oaths 
whether."  etc.,  and  it  appeared  that  one 
of  the  jurors  was  affirmed,  the  reeord 
was  held  sufficient.  State  z<.  Price,  11 
N.J.  L.  (6  Halst.)  203.  See  Anony- 
mous, 3  N.J  L.  (2  Pen.)  930. 

4.  Rapalje's  Crim.  Proc,  $  210;  Com. 
v.  Sholes.  13  Allen  554. 

B.  Thompson  on  Trials,  §  106;  Bab- 
cock  v.  People.  15  Hun  (N.  Y.)  347. 

6.  As  the  joinder  of  an  additional 
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8.  Discharge  of  Jury  Before  Verdict — Jeopardy— a.  Discharge  OF 
THE  Whole  Body. — After  a  long  period  of  uncertainty,  it  has  come 
to  be  settled  law  in  England  and  in  the  United  States  that  the 
court  may  discharge  a  jury,  even  in  capital  cases,  upon  grounds  of 
strict  necessity.1  In  England,  the  trial  judge  has  absolute  discre- 
tion as  to  the  existence  of  such  necessity ;  his  decision  cannot  be 
reviewed.*  The  state  of  the  question  in  the  United  States  is 
accurately  expressed  by  an  eminent  authority  as  follows :  "  When- 
ever, either  in  felony  or  misdemeanor,  the  judge  discovers  any- 
thing which  will  render  a  verdict  against  the  prisoner  void,  or 
subject  to  be  avoided  by  him,  or  will  render  it  impossible  that  a 
verdict  should  be  reached — anything,  in  other  words,  establishing 
that  no 'jeopardy  has  really  attached  to  the  prisoner,  and  that  any 
further  progressing  in  the  trial  will  be  fruitless,  he  may  adjudge 
the  fact,  put  the  adjudication  on  record,  and  discharge  the  jury. 
Then,  the  apparent  jeopardy  appearing  of  record,  matter  nullify- 
ing it  will  appear  also,  and  the  defendant  will  be  properly  held 
for  further  proceedings.  But  if  the  jeopardy  appears  without 
the  nullifying  matter  the  defendant  may  claim  to  be  dismissed 
from  the  cause,  and  be  no  more  prosecuted  for  the  same 
offence."  3 

The  most  important  reasons  for  such  discharge,  which  have 
been  deemed  sufficient  are :  I.  Consent  of  the  accused;  2.  Seri- 
ous illness  or  insanity  of  a  member  of  the  jury.  3.  Inability  of 
the  members  of  the  jury  to  agree  on  a  verdict. 

Discharge  of  the  jury  for  these  reasons  have,  in  the  majority 
of  cases,  been  held  not  to  bar  a  second  prosecution.* 

party.    Merrill  v.  St.  Louis,  12  Mo.  stance  of  the  defendant.    State  v.  Bell, 

App.  466;  Knowlesf.  Rexroth,67  Ind.  81  N.  Car.  591.    Ignorance  of  the  Eng- 

59.  See  William  v.  Miller,  10  Iowa  344;  Hsh  language  on  the  part  of  a  juror. 

Hinkle  v.  Davenport,  38  Iowa  355.  See  People  v.  Lopez,  2  Edw.  Sel.  Cases, 

also  Hoot  v.  Spade,  20  Ind.  326.  262.    Lack  of  sufficient  understanding. 

1.  For  a  full  and  interesting  account  State  v.  Rountree,  32  La.  An.  1144- 
of  early  views  and  subsequent  adjudica-  Bias  and  want  of  impartiality  dis- 
tion  on  this  question,  in  England  and  in  covered  in  one  of  the  panel  after  the 
the  United  States,  see  ProfFatt  on  Jury  jury  had  been  sworn.  0.  S.  v.  Morris, 
Trial,  ch.  n.  1  Cart.  (U.  S.)  24.    See,  for  insanity  of 

2.  See  Reg.  v.  Charlesworth,  1  B.  &  a  juror,  U.  S.  v.  Haskell,  4  Wash.  (U. 
S.  460  (101  Eng.  L.),  for  a  case  of  mis-  S.)  102. 

demeanor;  and  Winsor  v.  Queen,  6  B.       Contra,  for  sickness  as  insufficient 

&  S.  141  (118  Eng.  L.),  for  a  case  of  reason,  see  Rulo  v.  State,  19  Ind.  298; 

felony.  Com.  v.  Clue,  3  Rawle  (Pa.)  498;  State 

8.  Bishop  on  Criminal  Law,  $  1036  v.  Ephraim,  2  Dev.  &  Batt.  162;  Com. 

(7th  ed.).  v.  Cook,  6  S.  &  R.  (Pa.);  Williams 

4.  O'Neil,  J.,  in  State  v.  McKee,  1  v.  Com.,  2  Gratt.  (Va.)  567;  McCauley 

Bailey  (S.  Car.)  651,  adds  illness  of  the  v.  State,  26  Ala.  135.    Most  of  these 

prisoner  or  of  the  court,  and  absence  of  cases  are,  however,  quite  old,  and  are 

one  of  the  jurymen.    See  ProfFatt  on  hardly  representative  of  present  law  in 

Jury  Trial,  $  487.     Rapalje  (Crim.  their  respective  jurisdictions. 
Proc.)  gives  also  disappearance  of  a      For  Inability  to  agree,  see  U.  S.  v. 

witness  for  the  crown.  Jones  v.  Queen,  Perez,  9  Wheat.  579;  People  v.  Goodwin, 

1  Crim.  L.  Mag.  766(1880).    Fraud-  18 Johns.  188;  People  f. Green,  13  Wend, 

ulent  procurement  of  himself  to  be  55.    See  also  Shaffer  v.  State,  27  Ind 

selected,  by  one  of  the  jurors,  at  the  in-  131 ;  Com.  v.  Bowden,  9  Mass.  494;  Lee 
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Where  the  reasons  are  not  deemed  to  be  the  requisite  "  neces- 
sity," the  discharge  works  an  acquittal,  the  jeopardy  which  ap- 
pears of  record  not  being  nullified  by  other  matter.1 

b.  Discharging  Individual  Jurors  After  Swearing. — 
Whether  individual  members  of  the  jury  can  be  discharged  for  any 
reason  after  swearing  is  a  question  which  cannot  be  said  to  be 
decided  in  practice.  Some  courts  have  made  the  distinction  that  a 
juror,  if  manifestly  incompetent,  may  be  discharged  before  any 
evidence  is  given.* 

Where  the  trial  has  been  entered  on,  the  discharge  of  a  juror 
over  the  objection  of  the  prisoner  is  in  most  cases  held  to  bar  a 
second  prosecution.3 

It  has  been  stated,  supra,  that  where  the  discharge  of  one  juror 
is  a  manifest  necessity,  the  discharge  of  the  whole  jury  does  not 
bar  a  second  prosecution.  In  some  cases,  however,  it  has  been 
held  that  the  discharge  of  one  does  not  necessitate  the  discharge 
of  all* 

VIL  Review  of  Objectioks — (See  Appeal;  Criminal  Pro- 
cedure; Error,  Writ  of;  New  Trial). — While  this  subject 
will  be  found  discussed  fully  elsewhere,  certain  leading  principles 
are  here  set  forth  in  regard  to  the  review  of  the  determination 
of  objections. 

1.  Objections  Known  and  Withheld. — An  objection  can  never  be 
made  after  the  verdict  if  it  was  known  at  the  trial  and  withheld. 


v.  State,  26  Ark.  260;  State  v.  Matras- 
sey,  47  Mo.  295;  Barrett  v.  State,  35 
Ala.  406. 

1.  See  the  cases  in  the  preceding 
notes  in  which  the  "  necessity  "  was  not 
deemed  sufficient. 

2.  Proffatt  on  Jury  Trial,  §  480;  Peo- 
ple v.  Damon,  13  Wend.  (N.  Y.)  351. 
See  Fletcher  v.  State,  6  Humph.  (Tenn.) 
249;  O'Brian  v.  Com.,  9  Bush  (Ky.) 

13;  15  Am.  Rep.  715;  Chasteen  v. 
artin,8i  N.  Car.  51  (N.  C.  Code,  § 
240. 

3.  O'Brian  v.  Com,  9  Bush  (Kv.)  333. 
In  Stewart  v.  State,  15  Ohio  N.'S.  155, 
an  acquittal  by  the  discharge  of  a  juror 
was  denied  only  because  the  accused 
had  objected  to  being  tried  by  the  juror. 
See  Proffatt  on  Jury  Trial,  $  488.  See 
also  State  v.  Williams,  3  Stew.  (Ala.) 
454;  Boggs  v .  State,  45  Ala.  30;  6  Am. 
Rep.  689;  State  v.  Stephens,  1 1  S.  Car. 
319-  See  Powell  v.  State,  48  Ala.  154, 
where  the  substitution  of  a  juror  was 
ield  ground  for  a  new  trial. 

Contra,  State  v.  Pritchard,  16  Ner. 
101;  Taylor  v.  State,  11  Lea  (Tenn.) 
708;  State  v.  Baber,  74  Mo.  292;  Hector 
v.  State,  2  Mo.  166;  Fletcher  v.  State.  6 
Humph.  (Tenn.)  249;  U.  S.  v.  Morris, 
1  Curt.  (U.  S.)  23;  Grable  v.  State,  2 


Greene  (Iowa)  559.  See  State  v.  Bell, 
81  N.  Car.  591. 

In  Texas,  where,  in  capital  cases,  the 
jurors  are  sworn  separately,  the  dis- 
charge of  a  juror  after  he  has  been 
sworn  and  empanelled,  without  the  de- 
fendant's personal  consent,  is  ground 
for  reversal  and  for  a  new  trial.  Bishop, 
in  his  work  on  Criminal  Law,  section 
1039,  gives  a  view,  sound,  at  least,  on 
principle,  when  he  says  that  the  ques- 
tion is  "whether  the  matter  is  such  as 
the  defendant  can  make  ground  for  a 
new  trial,  if  the  verdict  is  against  him; 
when  it  is,  the  juror  should  be  discharged 
and  the  defendant  held  to  be  tried  anew, 
because  the  proceeding  put  him  in  no 
jeopardy;  when  it  is  a  thing  of  which 
the  prosecuting  power  alone  can  com- 
plain, this  power  has  lost  its  right  to 
complain  by  submitting  the  cause  for 
trial,  and  the  prisoner  may  refuse  his 
consent  to  tn*  discharge,  which,  if  or- 
dered without  his  consent,  frees  him 
from  further  trial. 

4.  State  v.  Pritchard,  16  Nev.  101; 
Taylor  v.  State,  11  Lea  (Tenn.)  708; 
Rapalje's  Crim.  Proced.,  §  131.  See 
also  U.  S.  v.  Morris,  1  Cart.  (U.S.)  23; 
Regina  v.  Bentley,  cited  in  39  Am.  Rep. 
426;  Grable  v.  State,  2  Greene  (Iowa) 
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This  applies  equally  to  irregularities  in  empanelling  as  to  causes 
of  challenge.1 

2.  Injury  to  the  Challenger  the  Test. — In  the  review  of  overruled 
challenges,  the  paramount  question  is :  was  the  challenger  injured  ? 
If,  therefore,  his  peremptory  challenges  were  not  exhausted,  he 
cannot  complain.* 

VUL  COKTIHUAKCE  AHD  ADJOUBKKENT. — See  CRIMINAL  PRO- 
CEDURE. 

IX.  Trial  of  the  Issue.— See  Criminal  Procedure  ;  Trial 

1.  Right  to  Open  and  Close.—  See  Criminal  Procedure;  Trial. 

2.  Witnesses.— See  Criminal  Procedure;  Evidence;  Wit- 
nesses. 

8.  Evidence. — See  Criminal  Procedure;  Evidence. 


559.  See  contra,  Ellison  v.  State,  12 
Tex.  App.  557;  Sterling  v.  State,  15 
Tex.  App.  249. 

1.  See  Thompson  on  Trial,  4  113.  It 
has  been  said,  supra,  that  the  statutes 
providing,  for  the  empanelling  of  juries 
are  directory  only.  Objections  which 
are  not  made  in  their  proper  place  are 
therefore  addressed  to  the  discretion  of 
thecourt.  SeeTRi alofChallenges, 
supra.  Anderson  v.  State,  5  Ark.  445; 
Solander  v.  People,  2  Colo.  48;  Gorm- 
ley  r.  Larramore,  40  Ga.  253;  Doolittle 
v.  State,  93  Ind.  272;  Buford  v.  Getchie, 
60  Iowa  298;  Stone  v.  People,  3  111.  326; 
Kennedy  J>-  Com.,  14  Bush  (Ky.)  340; 
State  v.  Courtney,  28  La.  An.  794; 
Jameson  v.  Androscoggin  R.  Co.,  52 
Me.  412;  Walker  v.  Boston  etc.  R.  Co., 
3  Cush.  (Mass.)  I,  19;  Bronson  v. 
People,  32  Mich.  34;  Wentworth  v. 
Farmington,  51  N.  H.  128.  135;  New 
York  v.  Mason,  4  E.  D.  Smith  (N.  Y.) 
142;  Ray  v.  State.  4  Tex.  App.  358. 
See  the  following  statutes,  also  cited  by 
Thompson  on  Trials:  1  Bright  v.  Purd, 
(Pa.)  Dig.,  p.  838,  §  82;  Code  Va.  1873, 
p.  1062,  £21;  Rev.  Stat.  W.  Va.  1879, 
ch.  109,  §  25;  R.  S.  Wis.  1878,  §  2881; 
Bush  Dig.  Fla.,  ch.  104,  §  26;  G.  S. 
Mass.  i860,  ch.  131,  §  32;  R.  S.  Me. 
1871,  ch.  82,  §  78.  See  also  State  v. 
Thomas,  32  La.  An.  349;  State  v.  Cole- 
man, 8  S.  Car.  237. 

So  a  known  cause  of  challenge  is 
said  to  be  waived  if  withheld.  Rapalje's 
Crim.  Proc.,  $  21 1;  Hallock  v.  Frank- 
lin, 2  Mete.  558;  Fox  v.  Hazelton.  10 
Pick.  275,  278.'.  It  must  distinctly  be 
alleged  that  the  caute  was  unknown  to 
both  attorney  and  client.  Rapalje, 
supra,  Booby  v.  State,  4  Yerg.  113; 
Anderson  v.  State,  14  Ga.  709.  See  also 
Clough  v.  State,  7  Neb.  320;  Meyers  v. 
State,  19  Ark.  156.    And  even  if  not 


discovered  until  after  the  verdict,  a 
cause  of  challenge  will  not  per  se  con- 
stitute ground  for  new  trial.  Com.  v. 
Hussey,  13  Mass.  221;  Beck  r.  State.  20 
Ohio  St.  228;  State  v.-Davis,  80  N.  Car. 
412,  414;  State  v.  Pike,  20  N.  H.  344. 

Waiver. — By  the  same  principle  a 
party  mar  waive  a  cause  of  challenge, 
which  will  not  be  considered  a  disquali- 
fication in  behalf  of  the  opposite  party. 
See  Murphy  v.  State,  37  Ala.  142;  State 
f.  Retchey,  70  N.  Car.  621.  See  also 
People  v. "Mather, 4  Wend.  (N.  Y.)  229; 
21  Am.  Dec.  122. 

2.  U.  S.  v.  Neverson,  1  Mackey  (D. 
C.)  152;  State  v.  Hoyt,  47  Conn.  518; 
Sullings  v.  Shakespeare,  46  Mich.  408; 
Minich  v.  State.  8  Colo.  440;  State 
v.  Lawlor,  28  Minn.  216;  Wilson  v. 
People,  94  111.  299;  Powers  v.  State,  23 
Tex.  App.  42- 

Where  a  jury  has  been  obtained  be- 
fore the  defendant  has  exhausted  his 
peremptory  challenges  it  must  be  con- 
clusively presumed  that  a  fair  and  im- 
partial jury  has  been  obtained.  State 
v.  Jones,  97  N.  Car.  469. 

See  contra,  Meaux  v.  Whitehall,  8 
111.  App.  173;  People  v.  Bodine,  1  Demo 
(N.  Y.)  281;  People  v.  Stewart,  7  Cal. 
140;  Brown  v.  State,  57  Miss.  424; 
Dowdy  v.  Com.,  9Gratt.  (Va.)  727. 

By  some  decisions  it  is  not  only 
necessary  to  show  that  the  peremptory 
challenges  were  exhausted,  but  that  an 
incompetent  person  was  placed  on  the 
jury  in  consequence.  Thompson  on 
Trials,  $  115;  Grisson  v.  State,  8  Tex. 
App.  386;  State  v.  Raymond,  1 1  Nev. 
98  Contra,  People  v.  Weil,  40  Cal.  268; 
Hubbard  v.  Rutledge,  57  Miss.  7;  State 
v.  Brown,  1 5  Kan.  400.  See  State  v. 
Hoyt,  47  Conn.  518;  People  ex  rel.  v. 
Oyer  &  Term.  Co.  of  N.  Y.,  83  N. 
Y.  436;  Johns  v .  State,  55  Md.  350. 
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4.  View— a.  Inspection  in  Court. — It  is  well  settled  that 
persons  and  things  may  be  produced  in  court  for  the  inspection 
of  the  jury,  and  that  articles  and  persons  so  produced  form  part 
of  the  evidence  submitted.1 

*.  VIEW  OF  LOCUS  IN  QUO — (i)  Authority. — By  statute  in 
England,* 

(J)  In  Civil  Actions  for  Personal 
Injuries. — Whether  a  court  has  power 
to  compel  an  inspection  of  the  body  of 
the  person  injured  is  a  question  on 
which  the  opposing  authorities  are 
nicely  balanced.  The  better  view  ap- 
pears to  be  that  the  court  has  such  a 
power  coupled  with  a  sound  discretion. 
Perhaps,  upon  close  examination  of 
each  case,  the  difference  will  seem  one 
of  urgency  of  the  inspection  rather 
than  a  difference  of  principles.  In- 
ternational etc.  R.  Co.  v .  Underwood,. 
64  Tex.  464. 

The  cases  cited  in  Thompson  on 
Trials,  §  859,  affirming  the  power,  are: 
White  v.  Milwaukee  etc.  R.  Co.,  61 
Wis.  536;  Walsh  v.  Savre,  52  How. 
Pr.  (N.  Y.)  384;  Shephard  v.  Mo.  P. 
R.  Co.,  85  Mo.  629;  s.  c,  55  Am.  Rep. 
390;  Schoeder  v.  R.  Co.,  47  la.  375; 
Miami  etc.  R.  Co.  v.  Baily,  37  Ohio  St. 
104;  A.  T.  &  S.  F.  R.  Co.  v.  Thul,  29 
Kan.  466;  Hatfield  v.  R.  Co.,  18  Am. 
&  Eng.  R.  R.  Cas.  202. 

Contra,  Stuart  v.  Haven,  17  Neb.  211, 
214;  Sioux  City  etc.  R.  Co.  v.  Finlay- 
son,  16  Neb.  578,  588;  Lloyd  v.  R.  Co., 
53  Mo.  515' (see,  however,  Shephard 
v.  R.  Co.,  85  Mo.  629);  Parker  v.  Ens- 
low,  102  III.  272,  279;  Neumann  v,  R. 
Co.,  50  N.  Y.  Super.  412;  Roberts  v. 
R.Co.,  29  Hun  (N.  Y.)  154. 

The  production  of  articles  in  court  in 
civil  actions  for  personal  injuries  or 
other  suits  will  not  be  compelled, 
though  it  may  be  allowed. 

SeeThomp'son  on  Trials,  §865;  Cooke 
v.  Lalance  etc.  Co.,  29  Hun  (N.  Y.) 
641;  Hunter  v.  Allen.  35  Barb.  (N.  Y.) 
42;  see  Lewis  v.  Hartley,  7  Car.  &  P. 
405.  For  inspection  by  a  jury  of  ma- 
trons in  cases  of  alleged  pregnancy,  see 
supra,  Jury  of  Matrons,  this  article. 

The  inspection  of  persons  out  of  court, 
as  in  proceedings  for  divorce  on  the 
ground  of  sexual  incapacity  (see  New- 
ell v.  Newell, 9  Paige  (N.  Y.)  25),  is  not 
discussed  here,  as  it  concerns  the  jury 
not  otherwise  than  ordinary  evidence. 

2.  The  English  statutes  ane  those  of 
4  Anne,  ch.  16,  §  8;  3  Geo.  II,  ch.  25, 
§  14,  and  6  Geo.  IV,  ch.  50.  $  23.  "The 
common  law  allowed  the  tenant  in  most 
real  and  mixed  actions,  in  order  to  as- 


1.  Inspection  In  Court — When  Granted 

—(a)  In  criminal  trials,  any  article,  as 
a  weapon  or  garment,  may  be  produced 
for  the  inspection  of  the  jury,  when 
said  article,  by  identification  or  by  com- 
parison with  other  objects,  will  speak 
in  evidence  concerning  the  alleged 
crime.  See  Com.  v.  Brown.  121  Mass. 
69;  Taylor  on  Evidence,  §  555;  Thomp- 
son on  Trials,  851,  871;  citing  Peo- 
ple v.  Gonzales,  3;  N.  V.  49;  Gardner 
v.  People,  6  Park.  Cr.  R.  (N.  Y.)  155; 
State  r.  Mordecai,  68  N.  C.  207;  State 
v.  Graham,  74  N.  C.  646;  People  v. 
Lamed,  7  N.  Y.  445;  State  v.  Wie- 
mers,  66  Mo.  14,  29  (affirming  s.  c,  4 
Mo.  App.  492),  where  the  court  allowed 
the  production  of  the  bones  of  the  ver- 
tebral column  of  the  deceased  as  "  le- 
gitimate and  proper  evidence."  Gar- 
diner v.  People,  6  Park.  Cr.  (N.  Y.) 
157;  People  v.  Fernandez,  35  N.  Y.  49, 
64,  quoting  1  Stark.  Ev.  (9th  Am.  ed.) 
66:  "  In  short  upon  the  trial  of  a  charge 
of  homicide  or  burglary,  all  circum- 
stances connected  with  the  state  of  the 
body  found,  or  house  pillaged,  the  trac- 
ing by  stains,  marks  or  impressions,  the 
finding  of  instruments  of  violence  or 
property,  either  on  the  spot  or  else- 
where,— in  short,  all  visible  vestigia 
are  part  of  the  transaction,  are  admitted 
in  evidence  for  the  purpose  of  connect- 
ing the  prisoner  with  the  act.  Such 
facts  and  circumstances  have  not  im- 
properly been  termed  inanimate  wit- 
nesses." 

The  provision  in  the  constitution  of 
Georgia  which  provides  that  "  no  per- 
son shall  be  compelled  to  give  testi- 
mony tending  in  any  manner  to  crimi- 
nate himself'  (Ga.  Code,  §  4998)  does 
not  prevent  the  clothing  or  other  arti- 
cles, taken  from  the  person  of  the  ac- 
cused, from  being  produced  before  the 
jury,  where  they  tend  to  show  his  guilt. 
"  Testimony  "  was  construed  to  mean 
"  testimony  as  witness."  Drake  v. 
State,  75(13.413,415.  See  also  Thomp- 
son on  Trials,  §  866;  citing  State  v. 
Ah  Chung,  14  Nev.  79,  83;  State  v. 
Garrett,  71  N.  C.  95;  Contra,  People  v. 
McCoy,  45  How.  Pr.  (N.  Y.)  216; 
State  v .  Jacobs,  5  Jones  L.  (N.  Car.) 
260;  State  v.  Graham,  74  N.  Car.  646. 
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and  in  many  of  the  States,1  the  court  may,  when  in  its  opin- 
ion it  is  proper  that  the  jury  should  view  the  property  which 
is  the  subject  of  litigation,  or  the  place  in  which  any  material 
fact  occurred,  order  the  jury  to  be  conducted  in  a  body,  under 
the  charge  of  an  officer,  to  the  place,  which  shall  be  shown  them 
by  some  person  appointed  by  the  court  for  that  purpose.  In 
jurisdictions  in  which  there  is  no  statute,  there  is  no  authority  for 
a  view  in  criminal  cases.*  And  in  other  cases,  although  the  early 
English  statutes  would  seem  to  afford  abundant  foundation,  it 
has  been  held  that  a  view  cannot  be  ordered  over  the  objection 
of  a  party  to  the  suit  where  no  statutory  authority  is  conferred.* 
(2)  When  Ordered. — In  reviewing  the  statutes  we  find  that  the 


certain  the  identity  of  land  claimed 
with  that  in  the  tenant's  possession, 
after  the  demandant  has  counted,  to 
demand  a  view  of  the  land  in  question, 
or  if  the  subject  of  the  claim  be  rent,  or 
the  like,  a  view  of  the  land  out  of  which 
it  issues."  Bouv.  Law  Diet.,  tit.  View 
(Thompson  on  Trials,  $  875);  citing 
Vin.  Ab.,  View;  Com.  Dig.,  View; 
Booth  37;  2  Saund.  45  b;  1  Reeve's 
Hist,  of  Eng.  Law  453. 

Before  the  statute  of  Anne  the  view 
was  granted  only  where  a  question  of 
title  was  in  issue. 

Until  the  statute  of  George  IV  theie 
could  be  no  view  in  a  criminal  case  ex- 
cept by  consent.  (For  an  account  of 
view,  in  England  and  in  America,  see  an 
article  in  the  Central  Law  Journal,  No. 
18,  vol.  26,  on  View  by  Jury,  by  J.  C. 
Thompson,  Esq.) 

1.  The  text  is  substantially  the  word- 
ing of  the  statutes  in  California,  In- 
diana, Iowa,  Kansas,  Minnesota  and 
Nebraska.  See  Cal.  Code  Civ.  Proc, 
$  610;  Rev.  Stat.  Ind.  1881,  $  538;  Mil- 
ler's Rev.  Code  la.  1886,  §  2790;  Dass. 
Comp.  Laws  Kan.  1885,  p.  638,  $  277; 
Gen.  Stat.  Minn.  1881,  p.  743,  $  228; 
Gen.  Stat.  Neb.  1873,  p.  573,  §  284; 
1887,  p.  77s,  $  284. 

In  criminal  cases,  the  wording  in  the 
California  code  is  "  the  place  in  which 
the  offence  is  charged  to  have  been 
committed,  or  in  which  any  other  ma- 
terial facf  occurred."  Cal.* Code  Crim. 
Proc,  4  1 1 19.  In  Kansas  and  in  Ne- 
braska, the  provision,  in  criminal  cases, 
is  for  a  "  view  of  the  place  in  which 
any  material  fact  occurred."  Dass. 
Comp.  Laws  Kan.  1885,  p.  759,  $  316; 
Gen.  Stat.  Neb.  1887,  p.  952,  $  479. 

The  statutes  of  Massachusetts,  Michi- 
gan. South  Carolina,  Virginia,  West 
Virginia  and  Wisconsin  form  a  second 
group,  allowing  a  view  of  "  the  prem- 


ises or  place  in  question,  or  [of]  any 
property,  matter  or  thing  relating  to 
the  controversy  between  the  parties.*' 
See  Pub.  Stat.  Mass.  1882,  p.  999,  §  43, 
2  How.  Mich.  Stat.  1882,  $  7620;  Rev. 
Stat.  S.  Car  1873,  p.  524,  $  35;  Code 
Va.  1887,  §  3167;  Va.  Code  1849,  p. 
629,  §  10;  2  Rev.  Stat.  W.  Va.  1879, 
ch.  109,  §  36;  Rev.  Stat  Wis.  1878,  $ 
2852;  Rev.  Stat.  Wis.  1858,  ch.  118, 
v  3*- 

The  statute  in  Maine  provides  in  so 
many  words  for  a  "  view  by  the  jury." 
Rev."  Stat.  Me.  4883,  p.  705,  $  82.  In 
New  Hampshire,  "the  examination  of 
places  of  objects  "  which  may  aid  the 
jury  in  understanding  the  testimony,  is 
permitted  by  Gen.  Laws  N.  H.  1878, 
ch.  537,  $  17.  In  New  Jersey,  the  jury 
may  "  view  the  messuages,  lands  or 
place  in  question."    Rev.  Stat.  N.  J. 

1877.  P-  529>  Pi-  25- 

Further  statutes  permitting  a  view 
are:  in  New  fork,  Code  Civil  Proc,  4 
1650;  in  Ohio,  Rev.  Stat.,  5'9i.  7283-, 
Pennsylvania,  Brightly's  Pur.  Dig.,  p. 
837,  §§  76,  78;  Rhode  Island,  Rev. 
Stat.,  ch.  187,  $  1. 

2.  In  the  celebrated  trial  of  Prof. 
Webster  for  the  murder  of  Dr.  Park- 
man,  the  court,  with  much  hesitation, 
granted  the  joint  request  of  both  parties 
that  the  jury  be  permitted  to  see  the 
place  where  the  crime  was  alleged  to 
have  been  committed.  Com.  v.  Web- 
ster, 5  Cush.  (Mass.)  295,  298.  See  also 
State  v.  Bertln,  24  La.  An.  46;  Smith 
v.  State,  42  Tex.  444;  Bostock  v.  State, 
61  Ga.  635,  639. 

3.  Doud  v.  Guthrie,  13  Bradw.  (111.) 
653.  See  also  the  cases  cited  in  the  pre- 
ceding note. 

In  Indiana,  by  the  statute,  the  view 
in  criminal  cases  can  only  be  allowed 
"  with  consent  of  all  the  parties."  Rev. 
Stat.  Ind..  §  1827. 
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rule  is  uniform  in  all  jurisdictions  that  granting  the  view  rests 
entirely  in  the  sound  discretion  of  the  court.1  But  the  power  to 
order  a  view  of  its  own  motion  is  given  the  court  only  in  certain 
States.*  In  others  the  view  may  be  ordered  "  at  the  request  of 
either  party."  8  In  Indiana,  finally,  in  criminal  cases,  the  "  con- 
sent of  all  the  parties  "  is  necessary.* 

Otherwise  there  Would  seem  to  be  no  limit  except  the  wording 
of  the  statute  :  "  the  place  or  premises  in  question,  or  any  prop- 
erty, matter  or  thing  relating  to  the  controversy."  *  It  has  been 
decided,  however,  that  a  view  of  experiments  is  not  implied  in 
the  statute.6 

(3)  Purpose  of  the  View  of  Premises. — There  has  been  much 
discussion,  and  there  is  still  much  variety  in  the  cases  in  regard 
to  the  question,  whether  the  view  is  to  be  regarded  as  evidence  or 
not.  If  the  consideration  of  proceedings  under  the  power  of 
eminent  domain  be  omitted  for  the  present,  the  conclusion  seems 
warranted  by  better  sense  and  greater  right  of  decisions  that 
the  purpose  of  the  view  is  not  to  serve  as  evidence  for  the  jury, 
but  to  enable  the  jury  better  to  understand  the  evidence  offered 
in  court.*  The  difficulty  of  the  upper  court,  under  the  opposite  doc- 
trine, in  reviewing  the  decision  of  the  trial  court  on  a  motion  for  a 
new  trial  on  the  ground  of  the  insufficiency  of  the  evidence,  together 
with  the  right  of  each  party  to  correct  all  testimony  adduced,  seem 
to  be  controlling  elements  in  the  prevailing  conclusion.8 

7.  See  the  following  cases  cited  in 
Cent.  L.  J.  No.  18,  vol.  26,  "  View  by 


1.  See  Cent.  L.  J.  No.  18,  vol.  26,  citing 
Com.  v.  Knapp,  9  Pick.  (Mass.)  515; 
Com.  v.  Webster,  5  Cush.  (Mass.)  295; 
Clayton  v.  R.  Co.,  67  Iowa  238;  King 
v.  Iowa  Midland  R.  Co.,  34  Iowa  458; 
Kansas  Cent.  R.  Co.  v.  Allen,  22  Kan. 
285;  Richmond  v.  Atkinson,  58  Mich. 
413;  Chute  v.  State,  19  Minn.  271; 
Smith  v.  R.  Co.,  32  Minn.  1;  Snow  v. 
R.  R,  6  Me.  230;  Pick  v.  Rubicon 
Hydraulic  Co.,  27  Wis.  433;  Boardman 
v.  Westchester  Fire  Ins.  Co.,  54  Wis. 
364.  See  also  People  v.  Bonner,  19 
Cal.426;  Baltimore  etc.  R.  Co.  v.  Polly, 
14  Graft.  (Va.)  447,  470. 

1.  In  California,  Indiana,  loiva, 
Kansas,  Maine,  Michigan,  Minnesota, 
Nebraska,  New  Jersey,  the  wording 
of  the  statute  gives  the  power  to  order 
the  view  "  when  in  the  opinion  of  the 
court  it  is  proper."  See  supra,  under 
i.  Authority,  the  preceding  section. 

3.  By  statute  in  Massachusetts,  New 
Hampshire,  South  Carolina,  Virginia, 
West  Virginia  and  Wisconsin.  See 
'•fra,  under  1.  Authority,  the  pre- 
ceding section. 
*•  Rev.  Stat.  Ind.,  §  1827. 
*  SeejK/ra,  1.  Authority,  note. 
«•  See  Cent.  L.  J.  No.  18,  vol.  26; 
Smith  v.  St.  Paul  City  R.  Co.,  32 
Minn.  1. 
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Close  v .  Samm,  27  Iowa  503;  Parks  v. 
Boston,  15  Pick.  (Mass.)  209;  Heady  v. 
Vevay  Turnpike  Co.,  52  Ind.  117;  Jef- 
ferson ville,  M.  &  I.  R.  R.  Co.  v.  Bowen, 
40  Ind.  545;  Wright  v.  Carpenter,  49 
Cal.  609;  Brakken  v.  M.  &  St.  L.  R. 
Co.,  29  Minn.  41;  Washburn  v.  M.  & 
L.  W.  R.  Co.,  58  Wis.  516. 

The  wording  of  the  statutes  of  Anne 
and  of  Geo.  IV,  and  of  those  of  New 
Jersey  and  New  Hampshire,  clearly  in- 
dicates that  the  intent  of  the  view  was 
merely  a  supplementary  one — not  to 
furnish  primary  evidence.  Stat.  4 
Anne,  ch.  16,  §8;  Stat.  Geo.  IV,  ch.  50, 
§  23;  Rev.  Stat.  N.J.  1877,  p.  529,  pi. 
25;  Gen.  Laws  N.  H.  1878,  ch.  537, 
v*47- 

8.  See  opinion  of  Cole,  J.,  in  Close 
v.  Samm,  27  Iowa  503. 

See,  however,  for  a  contrary  view, 
Wharton's  Law  of  Ev.  (2nd  ed.),  $ 
346;  also  Washburn  v.  R.  Co.,  59  Wis. 
364,  368;  Nealson  v.  R.  Co..  58  Wis. 
517;  Toledo  etc.  R.  Co.  v.  Dunlap,  47 
Mich.  456;  Parks  v.  Boston,  15  Pick. 
(Mass.)  198,  cited  in  Thompson  on 
Trials.  The  conclusion  which  Mr. 
Thompson  reaches  (see  §  895)  is  con- 
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(4)  Presence  of  the  Accused. — The  contrary  view  has,  however, 
prevailed  in  many  jurisdictions  in  so  far  as  the  presence  of  the 
accused  in  criminal  trials  is  held  indispensable.1  In  an  equal 
number  of  jurisdictions,  however,  the  right  of  the  accused  to  con- 
front the  witnesses  against  him  is  held  not  to  apply  to  the  view.* 

(5)  In  Equitable  Actions. — In  equity,  where  the  jury  acts  in  an 
advising  capacity  to  the  judge,  it  has  been  held  that  the  latter 
should  accompany  the  jury  in  viewing  the  premises.8  It  seems 
probable,  however,  that  the  contrary  view  will  prevail.4 

(6)  Proceedings  for  the  Condemnation  of  Lands. — In  Louisiana? 
in  cases  under  the  power  of  eminent  domain,  there  is  a  statutory 
jury  who  are  to  act  as  experts  on  their  personal  knowledge.  The 
Michigan  6  provision  is  similar.  In  other  States  the  view  in  these 
cases  is  treated  as  primary  evidence.* 

(7)  The  View  Proper. — Most  of  the  statutes  provide  specific- 
ally for  the  attendance  of  an  officer,8  who  must  usually  be 
sworn.9  In  addition,  the  premises  must  be  shown  to  the  jury  by 
persons  appointed  by  the  court.10   The  jury  must  be  kept  to- 


trary  to  that  of  the  text.  But  to  judge 
from  his  citations  and  quotations,  his 
argument  is  largely  based  on  proceed- 
ings for  the  assessment  of  land — as  to 
which  see  the  text,  infra. 

See  the  opinion  in  Shular  v.  State, 
(105  Ind.  281,  289;  s.  c,  2  West.  Rep. 
801)  quoted  in  Criminal  Procedure, 
vol.  4  of  this  series,  p.  879. 

1.  See  Whart.  Crim.  Ev.,  §4  312,  797; 
Whart.  Criin.  PI.  &  Pr.,  $  707;  State  v. 
Bertin,  24  La.  An.  46;  Benton  v.  State, 
30  Ark.  328;  Cartoll  v.  State,  5  Neb. 
1;  People  v  Bush  (Cal.),  10  Pac.  Rep. 
169,  cited  in  Cent.  L.  J.  No.  18,  vol.  26, 
p.  439. 

5.  Com.  v.  Knapp,  9  Pick.  (Mass.) 
496,,  515;  Com.  v .  Webster,  5  Cush. 
(Mass.)  295,  298;  State  v.  Adams,  20 
Kan.  311, 324;  State  v.  Ah  Lee,  8  Oreg. 
214,  217;  Reg.  v.  Martin.  L.  R-,  I  Cr. 
Cas.  Res.  378,  cited  in  Thompson  on 
Trials,  §  887. 

8.  Fraedrich  v.  Flieth,  64  Wis.  184. 

4.  Jeffersonville  etc.  R.  Co.  v.  Bowen, 
40  Ind.  545.  See  Cent.  L.  J.  No.  18, 
vol.  26,  p.  438. 

6.  Civ.  Code  La.,  art.  2608.  See 
Remy  v.  Municipality  No.  2, 12  La.  An. 
500,  503;  Police  Jury  v.  Manning,  16 
La.  An.  182. 

6.  How.  Stat.  Mich.,  §  3336;  see  To- 
ledo etc.  R.  Co.  v.  Dunlap,  47  Mich. 
456;  Mich.  etc.  R.  Co.  v.  Barnes,  44 
Mich.  222;  Parks  v.  Boston,  12  Pick. 
(Mass.)  209;  Harper  v.  Lexington  etc.  R. 
Co.,  2  Dana  (Ky.)  227. 

7.  In  Wisconsin,  while  the  jury  may 


rely  on  their  own  knowledge,  the  assess- 
ment must  be  supported  by  the  testi- 
mony. Cent.  L.  J.,  No.  18,  vol.  26,  p. 
439;  Washburn  v.  R.  Co.,  59  Wis.  364. 

8.  In  all  the  states  except  Maine, 
Ne-jj  Hampshire,  where  the  court  are 
to  direct  the  view  "under  such  rules  as 
they  may  prescribe,"  and  Rkode  Island* 
Rev.  Stat.  Me.  1883,  p.  705,  §82;  Gen. 
Laws  N.  H.  1878,  ch.  537;  Pub.  Stat. 
R.  I.  1882,  ch.  214,  $  1. 

9.  By  the  sheriff  in  California,  in 
criminal  cases,  by  Cal.  Code  Civ.  Proc., 
§  610;  in  Nebraska,  in  criminal  cases, 
by  Gen.  Stat  Neb.  1873,  P-  S73»  §  2%4i 
and  in  Nexu  Jersey,  by  Rev.  Stat.  N. 
J.  1877,  p.  529,  pi.  25. 

10.  See  Cal.  Code  Civil  Proc,  $610; 
Cal.  Code  Crim.  Proc.,  $  11 19;  Rev. 
Stat.  Ind.  1881,  $  538;  Miller's  Rev. 
Code  Iowa  1886,  §  2790;  Dass.  Corap. 
Laws  Kan.  1881;,  p.  638,  $  277,  p.  759,  $ 
316;  Gen.  Stat.  >Ieb.  1873,  p.  573,  $  284; 
Id.  1887,  p.  775,  $  284,  p.  829,  $  470;  Id. 
1887,  p.  952,  §  479;  Rev.  Stat.  N.  J. 
'877,  p-  529,  pi.  25.  See  People  i>. 
Queen,  53  Cal.  60. 

In  Minnesota,  by  Gen.  Stat.  Minn. 
1881,  p.  743,  §  228,  the  place  "will  be 
shown  by  the  judge,  or  by  a  person  ap- 
pointed by  the  court  for  the  purpose. 

Under  the  Michigan  statute,  supra, 
it  is  held  that  the  judge  is  present  only 
in  an  advisory  capacity;  that  he  may 
not  instruct  the  jurv,  as  on  a  r«»gjula*- 
trial.  Toledo  etc.  R.  Co.  v.  Dunlap, 
47  Mich.  456,  466.  Sec  Thompson  on 
Trials,  §  913. 
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gether  in  a  body.  No  evidence  may  be  furnished  during  the 
view ;  the  showers  may  merely  point  out  the  premises.1 

Time. — It  is  in  the  discretion  of  the  court,  in  the  absence  of 
statutory  regulation,  to  decide  when  it  will  grant  a  view.* 

Costs. — In  some  States,  the  party  applying  for  the  view  must, 
by  the  terms  of  the  statute,  advance  a  sufficient  sum  to  pay  the 
expenses  of  the  jury  and  officers  attending  them.*  The  court 
may  allow  reasonable  expenses  exclusive  of  the  fee  bill.4 

5.  Questions  of  Law  and  Fact.— See  Criminal  Procedure  ;  In- 
structions. 

6.  Argument.— See  CRIMINAL  PROCEDURE ;  TRIAL. 

7.  Exceptions.— See  Bill  of  Exceptions. 

X.  Custody  ahd  Cohduct— Dzubebatiohs—  1.  Custody.— During 
adjournments  of  court,5  and  after  they  retire  to  decide  upon  their 
verdict,  jurors  are  to  be  kept  together  6  in  the  charge  of  a  sworn 
officer,*  in  some  convenient  place,8  beyond  the  reach  of  outside 
influence.9 

Juries  are  allowed,  in  the  discretion  of  the  court,  suitable  re- 
freshments and  other  necessaries.10 


1.  See  Cent.  L.  J.  No.  18,  vol.  26,  p. 
439,  citing  People  v.  Queen,  53  Cal.  60; 
State  v.  Lopez,  15  Nev.  407;  Hayward 
v.  Knapp,  22  Minn.  5. 

1.  In  Pennsylvania,  the  application 
mutt  be  made  more  than  one  week  be- 
fore the  date  when  the  case  is  set  for 
trial.  Bare  v.  Hoffman,  79  Pa.  St.  71. 

In  Patchin  v.  Brooklyn,  2  Wend. 
(N.  Y.)  377,  the  view  was  allowed  after 
the  judge  had  summed  up.  See  Galena 
etc.  R.  Co.  v.  Harlam,  73  111.  494. 

8.  In  Massachusetts.  Michigan,  Rhode 
Island,  South  Carolina,  Virginia  and 
West  Virginia  and  Wisconsin.  See 
citations  of  statutes,  supra. 

4.  Huntress  Epsom,  15  Fed.  Rep.  732. 

5.  For  relaxation  of  this  rule  see 
infra,  this  title,  Misconduct;  Sepa- 
ration. 

6.  Rex  v.  Stone,  6  T.  R.527;  Brucker 
v.  State,  16  Wis.  333;  Wilhelm  v.  Peo- 
ple, 72  111.  468;  Lewis  v.  People,  44  111. 
452;  Hare  v.  State,  4  How.  187;  State 
v.  Cucuel,  2  Vroom  (N.  J.)  249;  68  Ohio 
L.  5;  Co.  Litt.  227  b. 

But  jurors  may  separate  in  the  charge 
of  a  bailiff  to  satisfy  a  call  of  nature. 
Neal  i>.  State,  64  Ga.  272;  Skates  v. 
State,  64  Mo.  644;  State  v.  Peyton,  00 
Mo.  220.  To  visit  a  dving  brother. 
Coleman  v.  State,  59  Miss.  484.  Or  to 
visit  their  homes  for  a  change  of  linen. 
State  v.  O'Brien,  7  R.  I.  337.  Or  a 
juror  seriously  ill  may  be  put  to  bed  in 
a  room  separate  from  but  communicat- 
ing with  the  jury  room.   Goerson  v. 


Commonwealth,  106  Pa.  St.  477.  See 
also  People  v.  Bush,  68  Cal.  623;  People 
v.  Bonner,  19  Cal.  426;  Jack  v.  State, 
26  Tex.  1;  Crockett  v.  State,  52  Wis. 
211;  Coleman  v.  State,  17  Fla.  206. 

7.  Bailiff  must  be  sworn.  Brucker  v. 
State,  16  Wis.  333.  See  also  other  au- 
thorities cited  in  the  preceding  note. 
State  v.  Underwood,  76  Mo.  630.  He 
should  be  sworn  every  time  he  goes  out 
with  the  jury,  but  in  a  criminal  trial 
the  court  adjourned  at  noon.  The 
officer  in  charge  of  the  jury  was 
sworn.  After  recess  and  further  pro- 
ceedings in  the  case,  the  jury  retired  to 
find  their  verdict.  The  officer  was  not 
again  sworn.  Held,  this  irregularity 
was  not  so  grave  as  to  call  for  a  re- 
versal. Sanders  v.  People,  124  111.  218. 
The  bailiff  may  be  a  minor.  McCann 
v.  People,  88  111.  103. 

8.  Authorities  cited  under  2,  p.  104. 
Wright  v.  State,  35  Ark.  640. 

9.  Authorities  under  2,  supra.  But 
this  need  not  amount  to  isolation.  In 
a  capital  case  the  jury  were  allowed  to 
go  to  the  theatre  in  charge  of  a  bailiff. 
Jones  v.  People,  6  Colo.  452.  In  State 
v.  Griffin,  71  Iowa  372,  a  sick  juror  was 
allowed  to  take  a  walk  in  charge  of  a 
bailiff. 

10.  State  v.  Sparrow,  3  Murph.  (N. 
Car.)  487.  3  Bl.  Com.  375;  Childs  v. 
State,  55  Ga.  696;  Ry.  Co.  v.  Porter,  32 
Ohio  St.  331.  The  ancient  common 
law  rule  was  that  the  jury,  "after  their 
evidence  given  upon  the  issue,  ought  to 
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2.  Intoxicating  Liquors. — Intoxicating  liquors,  if  used  in  moder- 
ation by  jurors,  will  not  vitiate  their  verdict.1 

3.  Refreshments  Improperly  Procured. — Procuring  refreshments 
without  the  consent  of  the  court  subjects  jurors  to  punishment 
but  does  not  vitiate  their  verdict.* 

Refreshments,  if  furnished  the  jury  at  the  expense  of  the  suc- 
cessful party,  vitiate  the  verdict.* 


be  kept  together  in  gome  convenient 
place  without  meat  or  drink,  fire  or 
candle."  Co.  Litt.  227  b.  The  longer 
duration  of  trials  produced  the  change. 
Trial  of  Fries,  3  Dallas  (Pa.)  515. 

1.  The  test  is  whether  the  use  of  the 
liquor  incapacitated  the  jurors  for  proper 
deliberation.  State  v.  Cucuel,  24  N.  J. 
L.  249,  where  the  Chief  Justice  said,  "  I 
am  not  aware  of  any  law  which  pro- 
hibits the  use  of  intoxicating  drinks  to 
jurors  while  on  duty  in  a  criminal  case, 
even  though  that  case  be  one  in  which 
the  life  of  the  prisoner  is  at  hazard.  A 
rule  nearly  inflexible,  as  it  would  seem, 
against  the  use  of  spirituous  liquors  by 
jurors  appears  to  exist  in  some  of  the 
American  States,  but  such  a  rule  is 
local  in  its  character,  having  no  place  in 
the  general  maxims  of  the  law,  and,  as  I 
think,  is  not  recommended  by  any  sub- 
stantial reasons.  It  is  the  abuse,  and 
not  the  use.  of  these  dangerous  stim- 
ulants which  the  law  prohibits  to  the 
juryman."  '  He  further  said  that  the 
conduct  of  a  juror  using  intoxicating 
liquors  would  be  closely  scrutinized, 
and  "  if  from  such  scrutiny  any  ground, 
even  the  slightest,  should  appear  upon 
which  to  found  any  suspicion  that  such 
juror  had  been,  during  the  course  of  the 
proceedings,  in  any  degree  intoxicated, 
a  clear  case  would  be  presented  in 
which  a  new  trial  should  be  granted  to 
the  prisoner." 

A  juror  mistakenly  supposing  a  recess 
to  have  been  granted  after  the  charge, 
went  across  the  street  and  drank  a 
glass  of  beer,  immediately  returning. 
The  court  held  that  this  misconduct,  not 
being  gross  or  prejudicial,  afforded  no 
ground  for  a  new  trial.  Carter  v.  Ford 
Plate  Glass  Co.,  85  Ind.  180. 

A  new  trial  will  not  be  granted  on  the 
ground  that  a  juror  was  intoxicated  one 
evening  of  the  trial,  when  it  did  not  ap- 
pear that  he  was  at  all  under  the  in- 
fluence of  liquor  while  in  the  box  or 
deliberating  on  the  verdict.  State  v. 
Livingston,  64  Iowa  560.  See  also  the 
leading  case  of  Wilson  v.  Abrahams,  t 
Hill  (N.  Y.)  207,  and  Stone  v.  State,  4 
Humph.  (Tenn.)  27;  U.  S.  v.  Gilbert,  2 


Summ.  (U.  S.)  19;  Pratt  v.  State,  56 
Ind.  179;  Russell  v.  State,  53  Miss.  368; 
Roman  v.  State,  41  Wis.  312;  Ry.  Co. 
v.  Porter,  32  Ohio  St.  328;  Westmore- 
land v.  State,  4s  Ga.  225;  Wood  v.  State, 
34  Ark.  341;  Turtle  v.  State,  6  Tex. 
App.  556;  State  v.  Tatlow,  34  Kan.  80; 
State  v.  Barber,  74  Mo.  292;  State  v. 
Washburn,  91  Mo.  571;  O'Neill  v.  Ry. 
Co.,  45  Iowa  546;  Jones  v.  People,  6 
Colo.  452;  Nichols  t/.Nichols,  136  Mass. 
256. 

Contra,  in  some  States  it  would  appear 
that  the  mere  fact  of  jurors  having  par- 
taken of  intoxicating  liquor,  per  se, 
vitiates  a  verdict  irrespective  of  whether 
or  no  the  jurors  are  thereby  incapaci- 
tated for  proper  deliberation.  Thus  in 
an  early  Neiu  fork  case  the  court  set 
aside  a  verdict  because  a  juror  drank  a 
trifling  quantity  of  brandy  to  check  a 
diarrhoea.  The  court  said  it  was  satis- 
fied that  no  mischief  was  done,  but  that 
the  rule  was  absolute  and  exceptions 
must  not  be  multiplied.  Brant  v.  Fow- 
ler, 7  Cow.  (N.  Y.)  562.  It  is  true  that 
this  case  was  overruled  in  Wilson  v. 
Abrahams,  1  Hill  (N.  Y.)  207;  but  it 
has  often  been  cited  and  the  following 
cases  are  to  the  same  effect:  State  v. 
Baldy,  17  Iowa  39;  citing-  Jones  v. 
State,  13  Tex.  168;  State  v.  Ballard,  16 
N.  H.  139.  These  three  are  criminal 
cases.  There  are  also  civil  cases.  Ry  ar 
v.  Harrow,  27  Iowa  494;  Leighton  x>. 
Sargent,  31  N.  H.  120;  Gregg  v.  Mc- 
Daniel,  4  Harr.  (Mich.)  767.  See  also 
capital  case,  People  v.  Gray,  61  Cal. 
164,  where  it  did  not  clearly  appear  that 
any  juror  was  intoxicated,  though  large 
quantities  of  beer,  wine  and  whisky 
had  been  consumed  by  the  jury. 

a.  Co.  Litt.  227  b.;  Rex  v.  Burdett,  2 
Salk.  645;  People  v.  Douglass,  4  Cow. 
(N.  Y.)  33;  State  v.  Degonia,  69  Mo. 
485;  Commonwealth  v.  Roby,  12  Pick. 
(Mass.)  496. 

8.  For  this  induces  affection.  21  Vin. 
Abr.  448;  Co.  Litt.  227;  2  Hale  P.  C.306; 
Commonwealth  v.  Roby,  12  Pick. 
(Mass.)  496;  People  v.  Myers,  70  Cal. 
582. 

A  view  was  had,  the  jury  well  know- 
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1  Sleeping  During  Trial. — It  is  misconduct  for  a  juror  to  sleep 
during  trial.1 

5.  Newspapers. — The  reading  of  newspapers  by  jurors  will  not 
affect  their  verdict  unless .  they  contain  influential  or  prejudicial 
reports  of  or  comments  on  the  case  on  trial.* 

6.  Communications. — Communications  between  jurors  and  third 
parties  are  improper,3  and  if  they  prejudicially  affect  the  verdict, 
vitiate  it.4 

The  character  of  the  third  party  is  an  important  factor  in  de- 
termining the  effect  of  the  communication.6 


tag  that  defendant  paid  all  expenses,  in- 
cluding a  dinner  with  beer  and  cigars. 
Held,  that  a  verdict  for  defendant  should 
be  set  aside.  Dowd  v.  Guthrie,  13  III. 
App.  653.  Other  favors,  e.  g.  a  buggy 
ride,  will  have  the  same  effect.  Ensign 
r.  Hamey,  15  Neb.  330. 

In  Johnson  v.  Greim,  17  Neb.  447,  a 
jury  was  sent  in  charge  of  a  bailiff  to 
examine  lands  alleged  to  have  been 
damaged  by  overflow,  dined  at  the  house 
of  defendant  in  error,  it  being  the  only 
convenient  place,  the  bailiff  paying  for 
the  dinner  and  defendant  having  no  con- 
versation with  the  jury.  Held,  that 
there  was  no  ground  for  new  trial.  This 
case  does  not,  however,  conflict  with 
the  above  stated  rule,  for  the  dinner  be- 
ing paid  for  was  not  furnished  "  at  the 
expense  of  the  party." 

The  rule  has  not,  however,  always 
been  strictly  adhered  to;  thus  in  Tripp 
v.  Commissioners,  2  Allen  (Mass.)  556, 
a  sheriff's  jury  were  assessing  damages 
to  land  caused  by  laying  out  a  highway. 
While  deliberating  on  their  verdict  at 
the  house  of  the  petitioner  they  were 
furnished,  at  their  request,  with  a  "pitcher 
of  cider  belonging  to  the  petitioner,  but 
as  this  was  done  without  his  knowledge 
and  caused  no  injury  to  the  respondent 
the  court  refused  to  set  aside  the  ver- 
dict. See  also  Coleman  v.  Moodv,  4 
Hen.  &  M.  (Va.)  1;  Patton  v.  Mfg.  Co., 
11  R.  I.  188;  Carlisle  v.  Sheldon,  38 
Vl  440;  Eakin  v.  Canal  Co.,  24  N.  J. 
L-  538;  Ry.  Co.  v.  Porter,  32  Ohio  St. 
333-  In  Ford  v.  Holmes,  61  Ga.  182, 
the  carrying  a  juror  to  and  from  court 
by  the  successful  party,  in  his  buggy, 
was  held  no  ground  for  reversal.  Com- 
fare  this  case  with  Ensign  v.  Harney, 
15  Neb.  330. 

1.  This,  however,  can  seldom  affect  a 
verdict,  as  the  parties  to  the  case  should 
complain  at  once.  If  they  wait,  they 
»ai»e  the  effect  of  the  misconduct. 
States  Waldeck,  12  Neb.  5;  McCIary 
*•  St»te,  75  Ind.  260. 


9.  State  v.  Anderson,  4  Nev.  266; 
People  v.  Gaffney,  14  Abb.  Pr.  (N.  Y.) 
36;  Flanigan  v.  State,  64  Ga.  52  (cap- 
ital case);  Hunter  v.  State,  43  Ga.  484; 
Cucnel  v.  State,  2  Vroom  (N.J.)  249; 
U.  S.  v.  McKee,  3  Cent.  L.J.  285;  V. 
S.  v.  Reid,  12  How.  361  (murder);  Peo- 
ple v.  Williams,  24Cal-3i  (murder  trial); 
State  v.  Brown,  7  Oreg.  186.  Where 
the  jury  read  the  judge's  charge  in  a 
newspaper,  it  was  held  no  ground  for  a 
new  trial.  Com.  v.  Haines,  15  Phila. 
(Pa.)  363. 

New  trials  were  granted  in  People  v. 
McCoy,  71  Cal.  395;  Carter  v.  State,  9 
Lea  (Tenn.)  440;  Walker  v.  State,  37 
Tex.  366;  the  accounts  in  these  cases 
being  prejudicial  or  imperfect. 

5.  Collier  v.  State,  20  Ark.  36;  Brake 
v.  State,  4  Baxt.  (Tenn.)  361.  The 

f*at  danger  is  embracery.  See 
MBRACERY. 

4.  Pettibone  v.  Phelps,  13  Conn.  445; 
Nesmith  v.  Ins.  Co.,  8  Abb.  Pr.  (N.  Y.) 
141;  People  v.  Kelly,  94  N.  Y.  526; 
State  v.  Hascall,  6  N.  H.  352;  State  v. 
Fruge,  28  La.  An.  675. 

If  the  communications  are  not  influen- 
tial or  prejudicial,  they  will  not  vitiate 
the  verdict.  March  v.  State,  44  Tex. 
64;  People  v.  Boggs,  20  Cal.  432;  Doner 
v.  Church,  21  W.  Va.  24;  Flanegan  v. 
State,  64  Ga.  53;  Mackenzie  v.  State, 
26  Ark.  334;  Hager  v.  Hager,  38  Barb. 
(N.  Y.)  92. 

6.  Communications  with  the  jury  by 
witness,  judge  or  successful  party  are 
closely  scanned,  being  deemed  likely  to 
be  prejudicial. 

Witnesses. — The  danger  here  is  of 
evidence  being  received  out  of  court. 
Odle  v.  State,  6  Baxt.  (Tenn.)  159; 
State  v.  Hascall,  6  N.  H.  352;  Woolsey 
v.  White,  7  Bradw.  (111.)  277;  Hudson 
v .  State,  9  Yerg.  (Tenn.)  408-10;  Lut- 
trell  v.  R.  Co.,  18  Mon.  (Ky.)  291:  State 
v.  Brazil,  2  Ga.  Dec.  107;  Deacon  v. 
Shreve,  22  N.J.  L.  176. 

Judges. — ''It  is  clear  that  a  judge  shall 
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7.  Separation. — Separation  of  the  jury  is  allowed  before  they 
are  sworn  and  charged  with  the  case.1 

After  being  sworn,  and  before  retiring  to  find  their  verdict,  it 
is  in  the  discretion  of  the  court  in  civil  cases,*  and  cases  of  mis- 
demeanor,* to  permit  the  jury  to  separate  and  disperse  under  in- 
structions not  to  converse  with  anyone  about  the  case  on  trial,  or 
to  read  newspaper  reports  of  or  comments  on  it. 


not  privately  communicate  with  the 
jury  either  by  entering  the  room  where 
thev  are  deliberating  or  by  means  of 
written  communications.  .  .  The 
principle  upon  which  the  rule  rests  is 
that  such  communications  are  so 
dangerous  and  impolitic  that  they  will 
conclusively  be  presumed  to  have  in- 
fluenced the  jury  improperly."  Varn, 
J.,  in  Wiggins  v.  Downes,  67  Abb.  Pr. 
(N.  Y.)  65;  citing  many  cases.  See 
leading  case  of  State  v.  Smith,  6  R.  I. 
33;  also  Plunkett  v.  Appleton,  51  How. 
(N.  Y.)  469;  State  v.  Alexander,  66 
Mo.  148;  Cartwright  v.  State,  12  Lea 
(Tenn.)  564;  Stager  v.  Harrington,  27 
Kan.  414;  O'Connor  v.  Guthrie,  11 
Iowa  80.  A  judge  must  not  enter  jury 
room  to  answer  questions.  Kirk  v.  State, 
14  Ohio  511.  To  give  further  instruc- 
tions. Taylor  v.  Betsford,  13  Johns. 
(N.  Y.)  487.  Nor  to  explain  his  charge. 
Hoberg  v.  State,  3  Minn.  262. 

In  A'ew  Hampshire and  South  Caro- 
lina, the  rule  appears  to  be  different. 
See  Allen  v.  Aldrich,  29  N.  H.  63; 
Goldsmith  v.  Solomons,  2  Strobh.  (S. 
Car.)  296;  and  aUo  see  People  v.  Keely, 
94  N.  Y.  526,  where  it  was  held  that  no 
reversal  would  result  from  a  written 
communication  between  judge  and  jury 
unless  injury  was  shown  to  have  re- 
sulted. Such  communication  is  proper 
if  open  and  public.  Gage  v.  Wilson,  17 
Me.  378. 

Successful  Party. — Hamilton  v.  Pease, 
38  Conn.  115;  Martin  v.  Morelock,  32 
111.  485;  Pope  v .  State,  36  Miss.  121. 

Communications  by  friends  or  rela- 
tives of  the  successful  party  stand  on 
the  same  footing  as  if  made  by  him. 
Hamilton  v.  Pease,  38  Conn.  115; 
Heffron  v.  Gallupe,  55  Me.  563;  Brown 
v.  Pippin,  12  Heisk.  (Tenn.)  657.  See 
State  v.  Cartwright.  20  W.  Va.  32. 

A  prosecuting  witness  stands  in  the 
place  of  the  State.  Where  such  an  one 
improperly  communicated  with  the  jury 
a  verdict  of  guilty  was  set  aside.  State 
■v.  Hascall,  6  N.  H.  352. 

Communications  with  the  successful 
party,when  explained  and  unpreiudicial, 
do  not  vitiate  the  verdict.    Wire  v. 


Borley,  32  Ga.  35;  Smith  v.  Lovejoy, 
62  Ga.  372;  Borland  v.  Barrett,  76  Va. 
128;  Lee  v.  McLeod,  icNev.  158;  Ford 
v.  Holmes,  61  Ga.  419;  Bonnett  v.  Glatt- 
field,  120  111.  166;  Catterlin  v.  Frank- 
fort, 87  Ind.  45;  Hohn  v.  Miller,  60 
Iowa  96. 

Communications  between  jurors  with 
the  court  clerk,  bailiff  in  charge  and 
third  parties  generally,  are  not  so 
closely  scanned,  and  only  vitiate  a  ver- 
dict when  shown  to  be  prejudicial  to 
the  unsuccessful  party. 

Court  Clerk. — Dennison  v.  Powers,  35 
Vt.  39.  In  this  case  the  clerk  showed 
the  jury  how  to  compute  the  amount  of 
their  verdict. 

Bailiff  In  Charge. — Pope  v.  State,  36 
Miss.  121;  McGuire  v.  State,  10  Tex. 
App.  125;  Daniel  v.  Frost,  62  Ga.  697; 
State  v .  Stark,  72  Mo.  37;  Woolsey  v. 
White,  7  Bradw.  (111.)  277;  Erwin  v. 
Bulla,  29  Ind.  95. 

Presence  of  bailiff  in  jury  room  held 
no  ground  for  new  trial  in  Crocket  v. 
State,  52  Wis.  2ti;  State  v.  Hopper,  71 
Mo.  425;  Garney  v.  People,  97  III.  270; 
but  was  held  so  in  People  v.  Knapp,  42 
Mich.  267.  In  a  murder  trial  the 
bailiff  assisted  the  jury  to  read  the  in- 
structions and  the  verdict  was  set  aside. 
State  v.  Brown,  22  Kan.  222.  Where 
the  bailiff  acted  as  a  partisan  of  the 
successful  party  the  verdict  was  set 
aside.    Barneti  v.  Eaton,  62  Miss.  768. 

Third  Parties  Generally. — Collier  v. 
State,  20  Ark.  36;  Epps  v.  State,  19  Ga. 
102;  March  v.  State,  44  Tex.  64;  State 
v.  Fruge,  28  La.  An.  657;  Flanegan  v. 
State,  64  Ga.  53;  Dower  v.  Church,  21 
W.  Va.  24,  55;  Mackenzie  v.  State,  26 
Ark.  334;  Hager  v.  Hager,  38  Barb.  92; 
People  v.  Boggs,  20  Cal.  432. 
1.  State  v.  Burns,  33  Mo.  483. 
3.  Morrow  v.  Commissioners,  21  Kan. 
484;  Wilson  v.  Abrahams,  1  Hill  (N. 
Y.)  207;  Sargent  v.  State,  11  Ohio  472; 
Stancell  v.  Kenan,  33  Ga.  56;  Downer 
v.  Baxter,  30  Vt.  467;  Branding.  Gran- 
nio.  1  Conn.  402,  note. 

3.  Leading  case,  Rex  v.  Wolff,  1 
Chitty  Rep.  401 ;  Goode  v.  State,  2  Tex. 
App.  520;  Prewitt  v.  State,  65  Miss. 
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This  rule  is,  in  some  jurisdictions,  extended  to  noncapital1 
felonies,  and  in  others  to  capital  felonies.3 

But  the  general  rule  as  to  felonies  is  that  the  jury  may  not 
separate  after  being  sworn  and  before  bringing  in  their  verdict.* 

Separation  is  not  allowed,  in  any  case,  after  the  jury  retire  to 
find  their  verdict,  until  it  is  found  and  delivered  in  open  court.4 

Separation  after  finding  a  sealed  verdict  is,  by  permission  of 
the  court,  allowed  almost  universally  in  civil  cases,4  and  in  some 
jurisdictions  in  criminal  cases.6 

ii  Humph. (Tenn.)  502;  1  Swan  (Tenn.) 
256;  Woods  r.  State,  43  Miss.  364; 
State  v.  Populus,  12  La.  An.  434. 

In  others,  if  proof  of  tampering  is 
made.  State  v.  Dolling,  37  Wis.  396. 
Stale  v.  Camp,  23  Vt.  551;  People  v. 
Reagle,  60  Barb.  (N.  Y.)  527;  State  v. 
Stewart,  26  S.  Car.  125;  Riley  v.  State, 
95  Ind.  446;  Crockett  v.  State,  52  Wis. 
211;  State  f.  Hendricks,  32  Kan.  559; 
Mann  v.  State,  3  Head  (Tenn.)  373; 
Cartwright  v.  State,  12  Lea  (Tenn.) 
620;  State  v.  Jones,  7  Nev.  408;  Russell 
r.  State,  11  Tex.  App.  288;  Bird  v. 
State,  18  Fla.  493. 

But  generally,  only  subjects  the  suc- 
cessful party  to  the  necessity  of  proving 
that  no  prejudice  to  the  other  side  re- 
sulted therefrom.  State  v.  Babcock,  1 
Conn.  401;  Maclin  v.  State,  44  Ark. 
118;  Bims  v.  State.  35  Ark  ii8;Earley 
v .  State,  1  Tex.  App.  248;  Daniel  v. 
State,  56  Ga.  653. 

4.  Ifitoccur.it  vitiates  the  verdict. 
Monon  v.  Commissioners,  21  Kan.  484; 
Silvey  v.  State.  71  Ga.  553;  State  v. 
Hornsbv,  32  La.  An.  1268.  But  where, 
after  retirement,  separation  of  the  jury 
was  caused  by  an  alarm  of  fire,  a  ver- 
dict found  by  the  jury  on  reassembling 
was  held  good.  Armledcr  v.  Liebemann, 
33  Ohio  St.  77.  Sec  also  State  v.Con- 
wav,  23  Minn.  29I. 

6.  Civil  Oases.— Welch  v.  Welch,  9 
Rich.  (S.  Car.)  L.  133;  Harter  v.  Sea- 
man, 3  Blackf.  (Ind.)  27;  Evans  v. 
Foss.  49  N.  H.  490;  Crocker  v.  Hoff- 
man, 48  Ind.  207;  Leas  z.  Cool,  68 
Ind.  166;  Havnes  v.  Thomas,  7  Ind.  38. 
If  the  jury  find  a  sealed  verdict  and 
separate  without  the  consent  of  the 
court,  this  is  misconduct,  but  does  not 
vitiate  the  verdict.  Sartor  v.  Mc- 
Juukin,  8  Rich.  L.  451;  Evans  v.  Foss, 
49  N.  H.  490;  Brown  v.  McConnell,  1 
Bibb  (Ky  )  26c;  Horton  v.  Horton,  3 
Cow.  (N.  Y.)  ,sS9;  Cook  v.  Walters,  4 
Ipwa  72.  And  in  cases  of  misdemeanor. 
U.  S.  v.  Bennett,  10  Blatchf.  (U.  S.) 
33**. 

0.  Sanders  v.  State,  2  Iowa  330; 


438;  State  v .  Lytle,  5  Ired.  (N.  Car.)  58; 
State  v.  Wiseman,  68  N.  Car.  203; 
Slate  v.  Barber,  89  N.  Car.  524. 

Allowed  in  Indiana,  in  all  cases,  by 
statute.    Evans  v.  State,  7  Ind.  271. 

1.  Evans  v.  State,  7  Ind.  271;  Berry 
;•.  State.  10  Ga.  511;  State  v.  William- 
son. 42  Conn.  261 ;  McCreary  v.  Com., 
29  Pa.  St.  333;  State  v.  Miller,  1  Dev. 
Si  Bat.  (N.Car.)  500. 

2.  State  v.  Belcher,  13  S.  Car.  459; 
Slate  v.  McKinney,  31  Kan.  570; 
lenkins  v.  State,  41  Tex.  128;  but  see 
Wia  v.  State,  2  Tex.  App.  297;  Wake- 
field v.  State,  41  Tex.  556;  Iowa  Code 
1851, $  3011;  State  v.  Wart,  51  Ga  587; 
Rev.  Stat.  Ind.  1852,  p.  376,  §  112;  Evans 
v.  State,  7  Ind.  271;  State  v.  Ryan,  13 
Minn.  370;  Stephens  People,"  19  N. 
Y.  549;  Weirs  v.  State,  22  Ohio  St.  486; 
B;'inbridge  »•  State,  30  Ohio  St.  244; 
Elkins  v  People,  5  Colo.  508. 

In  a  murder  trial,  the  fact  that  the 
juror<,  separating,  went  to  their  homes 
and  did  not  meet  till  the  next  morning, 
when  they  brought  in  a  verdict  of  guilty , 
did  not  entitle  defendant  to  an  arrest  of 
judgment  This  was  so  held  because 
their  oaths  bound  the  jurors  "to  keep 
iecrettheirown  and  their  fellows' counsel 
and  to  speak  nothing  to  an yone,nor  suffer 
anyone  to  speak  to  them."  State  v. 
Babcock,  1  Conn.  401 ;  but  see  State  v. 
Williamson,  42  Conn.  261 ;  where,  after 
a  separation  of  three  weeks,  the  court 
-  iiJ  that  in  the  event  of  so  long  an  ad- 
journment it  was  hardly  to  be  presumed 
that  the  judge  or  the  jury  supposed  this 
case  to  be  still  held  under  consideration 
and  accordingly  set  aside  the  verdict, 
further  saying,  "The  mingling  of  the 
jury  with  fhe  bystanders  and  with  the 
community  generally  after  a  case  has 
been  commenced  is  an  evil  always  to  be 
avoided  when  practicable,  as  such  a 
course  is  almost  inevitably  prejudicial 
to  a  fair  an  1  impartial  trial." 

t.  In  some  States  it  would  seem  that 
»uch  a  separation  vitiates  a  verdict. 
Early  v.  State,  1  Tex.  App.  248;  PcifTer 
v.  Com.,  15  Pa.  St.  469;  Wesley  v.  State 
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8.  Beoeiving  Evidence  Out  of  Court. — Receiving  evidence  out  of 
court  is  improper  conduct  in  jurors,  and  will,  if  influential,  vitiate 
their  verdict.1  This  occurs  when  jurors  experiment,*  visit  the 
locus  in  quo  without  the  permission  of  the  court,8  make  evidential 
statements  to  their  fellows  founded  on  their  own  personal  knowl- 
edge ; 4  communicate  with  witnesses  or  other  parties  out  of 
court ; 4  or  consult  any  book  or  paper  influentially  bearing  on 
but  not  admitted  as  evidence  in  the  case.6 

9.  Books  and  Papers  in  the  Jury  Boom. — The  pleadings  in  a  case,' 
the  judge's  instructions,8  papers  not  in  evidence  showing  the  ex- 
tent of  a  party's  claim,9  diagrams  used  to  explain  evidence,10  and 
all  papers  received  in  evidence,11 


State  v.  Eng.  Co.,  ij  Ohio  490;  Terri- 
tory v.  Hexter,  3  Montana  206;  James 
v.  State,  1J5  Miss.  57;  State  v.  Fenlan- 
son,  78  Me.  405.  See  Willing  v.  Swasey, 
1  Browne  (Pa.)  113.  In  noncapital 
cases.  Janell  v.  State,  58  Ind.  293. 
By  .consent,  in  Smith  v.  State,  59  Ga. 
513.  But  see  Silvey  v.  State,  71  Ga. 
552.  See  also>Clayton  v.  State,  100 Ind. 
201. 

1.  See  authorities  under  the  separate 
divisions  of  this  head. 

8.  As,  for  instance,  comparing  the 
relative  size  of  footprints  made  in 
running  and  walking.  Jim  v.  State,  4 
Humph.  (Tenn.)  289.  Experimenting 
with  a  pistol  to  see  whether  a  man 
could  have  shot  himself  in  a  certain 
manner.  Yates  v.  People,  38  111.  527. 
See  also  State  v.  Sanders,  68  Mo.  202. 
But  see  Indianapolis  v.  Scott,  72  Ind. 
196,  where  suit  was  brought  for  dam- 
age caused  by  gutter  crossing  alleged 
to  be  rotten.  On  view  the  jury  cut  the 
wood  of  the  crossing  with  a  knife  and 
crumbled  it  in  their  fingers.  Held, 
that  this  misconduct  would  not  vitiate 
the  verdict  in  the  absence  Of  anything 
showing  that  the  verdict  was  influenced 
thereby. 

3.  State  v.  Brown,  64  Mo.  367. 
Land  Damage  Case. — Two  of  the  jury, 

after  the  evidence  was  in,  but  before 
argument,  went  without  the  direction  of 
the  court  and  examined  the  land.  A 
new  trial  was  granted.  Ortman  v.  R. 
Co.,  32  Kan.  419.  Same  in  Winslow  v. 
Morrill,  68  Me.  362,  where  a  juror,  in  a 
trial  for  polluting  a  stream,  went  and 
examined  it,  imparting  the  result  of  his 
investigations  to  the  remaining  jurors. 

4.  In  Winslow  v.  Morrill,  68  Me.  362. 
Statement  by  juror  that  he  knew  a  fe- 
male witness  to  be  unchaste  and  un- 
worthy of  belief.  Verdict  set  aside.  An- 
shicks  v.  State,  6  Tex.  A  pp.  524.  Larceny 


trial — Juror  stated  that  the  prisoner  had 
stolen  from  his  father.  A  verdict  of 
guilty  was  set  aside.  Morton  v.  State, 
1  Lea  (Tenn.)  498.  See  also  Boobv  r. 
State,  4  Yerg.  (Tenn.)  m;  Salina  v. 
Tusper,  27  Kan.  544;  Wadetf.  Ordway, 
57  Tenn.  229.  But  see  Taylor  v.  State, 
52  Miss.  84. 

5.  See  Communications;  Wit- 
ness, supra. 

6.  See  Books  and  Papers,  supra. 

7.  Smith  v.  Holcombe,  99  Mass.  553; 
1  Hill's  Laws  Oregon  1887,  §  204;  Stat. 
Tex.  1888,  art.  1303. 

8.  Henley  v.  State,  29  Ark.  17;  State 
v.  Thompson,  71  Mo.  613;  State  v. 
Thompson,  83  Mo.  257;  overruling 
State  v .  Phelps,  74  Mo.  128;  State  v. 
Butterfield,  75  Mo.  297;  Cal.  Penal 
Code,  §  M37!  Comp.  L.  Nev.  1S73,  § 
2017;  Tex.  Code  Crim.  Proc.  1879,  art. 
684;  2  Stan.  &  C;  111.  Stat.  1885,  p. 
1817,$  ^556;  Stat.  Tex.  1888,  art.  1303. 

9.  Ott  v.  Oyer,  106  Pa.  St.  1, 19;  Hale 
v.  Rich,  48  Vt.  217.  An  itemized  ac- 
count not  put  in  evidence,  but  used  by 
counsel,  proof  of  its  items  having  been 
given  was  allowed  to  go  out,  the  jury 
being  instructed  not  to  use  it  except  for 
the  purpose  of  aiding  the  memorv  as  to 
the  amount  claimed.  Rover  v.  Rover. 
48N.J.L.CI. 

10.  People  v.  Cochran,  61  Cal.  548. 

11.  State  v.  Thompkins,  71  Mo.  63; 
Alexander  v.  Jameson,  5  Binn.  (Pa.) 
238,  Shoms  v.  Zeigler,  io  Phila.  (Pa.) 
611;  Sholley  v.  Diller,  2  Rawl.  (Pa.) 
177. 

The  old  common  law  that  only  sealed 
papers  could  be  taken  out,  as  the  jury 
could  determine  the  authenticity  of  these 
by  recognition  of  the  seals,  which  could 
not  be  so  as  to  unsealed  instruments, 
has  long  since  been  exploded  and  the 
distinction  abolished.  Alexander  x>. 
Jameson,  5  Binn.  (Pa.)  238. 
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except  depositions,*  may  be  taken  to  the  jury  room,  also  jurors' 
notes.* 

Papers  not  in  evidence,8  judges'  minutes,4  maps,5  books  of 
law*  or  science*  may  not  be  taken  to  the  jury  room. 

The  presence  of  improper  papers  or  books  in  the  jury  room 
will  not  vitiate  a  verdict  if  it  appear  that  they  did  not  influence 
the  same.8 


Statutes— CMl— Alabama  Code 

1886,  4  2757;  California  Code  Civii 
Proc.,  §612*;  Colorado  Code  Civil  Proc. 

1887,  $  191;  Delaware  Rev.  Code  1874, 
p.  649,  §  26;  Illinois,  2  Stan.  &  C,  III. 
Stat  1881;,  p.  1817,  <j$  5c,  56;  Iowa  Rev. 
Code  1887,  §  2797;  Minnesota  Stat 
1878,  ch.  66,  §  231 ;  New  Jersey  Rev. 
Stat  1877,  p.  876, $  182;  Oregon,  1  Hill's 
Laws  1887,  §  204;  Texas  Stat.  1888, 
art.  1303. 

Statutes — Criminal. — Arkansas  Dig. 
Stat  1874,  $  1942;  California  Penal 
Code,  4  1137;  Iowa  Rev.  Code  1886,  §§ 
4452-3;  Kentucky,  "  All  papers  and 
other  things  received  in  evidence." 
Bullett  Ky.  Crim.  Code,  $  248;  Minne- 
sota Stat.  1874,  ch.  114,  §  15;  Nevada 
Comp.  L.,  Nev.  1873,  §  2017;  New  York, 
"  Any  paper  or  article  in  evidence,  but 
only  on  consent  of  the  defendant  and 
counsel  for  the  people."  N.  Y.  Code 
Cr.  Proc.,  Laws  1881,  ch.  442;  4  R.  S. 
1882,  $  425;  Oregon,  same  as  civil  cases; 
Texas  Code  Crim.  Proc.  1879,  art.  684. 

L  Depositions  are  withheld  because 
it  would  be  unequal  that  while  the  jury 
were  not  permitted  to  call  the  witnesses 
before  them,  who  had  been  examined 
in  court,  they  should  take  with  them  the 
depositions  of  other  witnesses  not  so 
examined.  Alexander  v.  Jameson,  5 
Binn.  (Pa.)  238.  See  also  Udderzook 
v.  Com.,  76  Pa.  340;  Welch  v.  Ins.  Co., 
23  W.  Va.  288;  Shields  v.  Guffey,  9 
La.  322.  Contra,  Shuley  v.  State,  29 
Ark.  17. 

In  several  States  depositions  are  ex- 
cluded from  the  jurv  room  by  statute. 

CtrlL— Cal.  Code" Civil  Proc.,  §  622; 
Colo.  Code  Civil  Proc.  1887,  $  191;  Del. 
Rev.  Code  1874,  p.  649,  $  26;  2  Stan.  & 
C,  III.  Stat.  1885,  p.  1817,  $  #56; 
Minn.  Stat.  1878,  ch.  66,  ^  251 ;  1  Hill's 
Laws  Oreg.  1887,  §  204;  Stat.  Tex. 
1888,  art.  1303;  Comp.  L.  Nev.  1872,  $ 
1230. 

Criminal — Cal.  Penal  Code,  §  1137; 
Rev.  Code  Iowa  1887,  4452-3;  Comp. 
L.  Nev.  1S73,  §  2017;  1  Hill's  Laws  Oreg. 
1887,  $  204. 

Depositions  may  go  to  the  jury  room 
in  Iowa  when  all  the 


writing.    Rev.  Code  Iowa  1887,  §  2797. 
See  also  Hairgrove  v.  Mellington,  S 
Kan.  480.    And  it  would  seem  they  may 
go  in  all  cases  in  Alabama.  Code 
i  2757. 

S.  Cowles  v.  Hayes,  71  N.  Car.  231. 

Statutes  —  Civil.— Cal.  Code  Civil 
Proc.,$6i2;Colo.  Code  Civil  Proc.  1887, 
§191;  Minn.  Stat.  1878,  ch.  66,  $  231; 
Comp.  L.  Nev.  1873,  t)  1230;  1  Hill's 
Laws  Oreg.  1887,  $  204. 

Statutes— Criminal. —Cal.  Penal  Code, 
$  1137;  Rev.  Code  Iowa  1886,  4552-3; 
Minn.  Stat.  1874,  ch.  114,  $  15;  Comp. 
L.  Nev.  1873,  §  2017;  4  R.  S.  N.  Y. 
1882,  $  426;  1  Hill's  L.  Oreg.  1887,  (, 
204.  Contra,  Nichols  v.  State,  65  Ind. 
512;  Long  v.  State,  95  Ind.  481. 

8.  Alger  v.  Thompson,  1  Allen 
(Mass.)  453;  Munde  v.  Lambre,  125 
Mass.  367;  State  v.  Lantz,  23  Kan.  728; 
Heffron  v.  Gallupe,  55  Me.  563;  Toohy 
v.  Lewis,  78  Ind.  474;  McLeod  v.  Ry. 
Co.,  71  Iowa  138. 

4.  Neil  v.  Abel,  24  Wend.  (N.  Y.) 
185;  Mitchell  v.  Carter,  21  N.  Y.  Supr. 
Ct.  448;  Steadwell  v.  Morris,  61  Ga.  97. 

5.  In  a  road  case.  State  v.  Hart- 
mann,  46  Wis.  248;  State  v.  Lantz,  23 
Kan.  728. 

6.  Merril  v.  Narv,  10  Allen  (Mass.) 
416;  State  v.  Smithi  6  R.  I.  33;  State  v. 
Harris,  34  La.  An.  118;  State  v.  Tan- 
ner, 38  La.  An.  307.  In  criminal  cases 
the  rule  is  not  always  strictly  applied. 
Loew  v.  State,  60  Wis.  559;  Dak.  Ter. 
v .  Taylor,  1  Dak.  Ter.  '479;  State  v. 
Hopper,  71  Mo.  425.  See  Thompson 
on  Trials,  $  2586. 

7.  For  this  amounts  to  expert  testi- 
mony. State  v.  Gilleck,  10  Iowa  98. 
The  defence  in  a  case  was  moral  in- 
sanity and  insanity  from  intoxication. 
The  jury  read  newspaper  accounts  of 
the  Guiteau  trial  and  the  testimony  of 
an  expert  for  the  government,  express- 
ing disbelief  in  moral  insanity.  A  new 
trial  resulted.  Moon  v.  State,  68  Ga. 
687. 

8.  As  when  not  read  by  jury.  Wil- 
kins  v.  Maddrey,  67  Ga.  766;  State  v. 
Harris,  34  La.  An.  118;  State  v.  Tan- 

"I  La   "  ' ' 
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10.  Illegal  Methods  of  Arriving  at  a  Verdict. — Chance 1  and  quo- 
tient *  verdicts  will  always  be  set  aside. 

A  verdict  obtained  through  coercion  or  restraint  of  the  jury 
may  be  set  aside.8 

11.  Misconduct,  How  Shown. — Jurors  are  presumed  to  have  con- 
ducted themselves  properly  until  the  contrary  is  shown.4 

Misconduct  of  jurors,  unless  it  occurs  in  open  court,5  cannot 
be  proved  by  their  affidavits,6  nor  by  the  affidavits  of  third 


son,  72  Ga.  472.  See  also  Winslow  v. 
Campbell,  46  Vt.  746;  State  v.  Tindall, 
10  Rich.  (S.  Car.)  L.  212;  Humes  v. 
Ry.  Co.,  71  Iowa  138;  Perry  v.  Cot- 
tingham,  63  Iowa  41;  Bulen,r\  Granger, 
58  Mich.  274;  Wilds  v.  Bogan,  57  fnd. 
453!  Shields  v.  GafTey,  9  Iowa  322. 

1.  3  Bl.  Com.  376;  Mitchell  v.  Eh!e, 
10  Wend.  (N.  Y.)  505;  Levy  v.  Bran- 
nan,  39  Cal.  485;  Polhemus  v.  Hein- 
man,  50  Cal.  438;  Cal.  Code  Civil  Proc, 
i  657;  Ark.  Dig.  Stat.  1874,  $  «977; 
Fain  v.  Goodwin,  35  Ark.  109;  Tex. 
Code  Cr.  Proc.  1879,  art.  777,  3-8; 
Cowperthwaite  v.  Jones,  2  Dall.  (U. 
SO  55- 

2.  A  quotient  verdict  occurs  where 
the  jurors  agree  to  add  together  their 
-estimates  and  divide  the  sum  by  12, 
and  to  abide  by  the  result  thus  arrived 
at  as  their  verdict.  This  is  illegal.  See 
Joyce  v.  State,  7  Baxt.  (Tenn.)  87; 
Haught  v.  Hoyt,  50  Conn.  583.  The 
test  is  whether  they  agreed  to  abide  by 
the  result.  Johnson  v.  Hubbard,  22 
Kan.  277.  For  if  they  did  not  the  ver- 
dict is  good.  Leverett  v.  State,  3  Tex. 
App.  213;  Tinkle  v.  Dunmorant,  16 
Lea  (Tenn.)  503;  Roy  v.  Goings,  112 
111.  656;  Miller  v.  Ry.  Co.,  5  Mo.  App. 

In  an  action  for  damage  to  an  animal, 
it  was  held  that  the  jury  must  not  aver- 
age the  values  sworn  to  by  the  different 
witnesses  until  the  ordinary  rules  of 
weighing  testimony  as  to  their  intelli- 
gence, opportunities  for  knowledge,  etc., 
be  resorted  to.  Harvey  v.  Boswell,  65 
Ga.  550. 

S.  "The  deliberations  of  a  jury  are 
not  to  be  interfered  with  whilst  they 
are  considering  the  law  and  the  testi- 
mony, which  alone  must  control  their 
verdict.  They  are  by  no  means  to  be 
influenced,  by  the  fear  of  a  week's  con- 
finement, to  alarm  them  into  an  agree- 
ment." The  bailiff  had  told  them  that 
if  unable  to  agree  they  would  be  kept  a 
week.  Obear  v.  Gray,  68  Ga.  182. 
Where  the  judge  told  the  jury,  "  You 
.must  agree  upon  a  verdict;  I  cannot  dis- 
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charge  you  until  you  agree  upon  a  ver- 
dict, the  verdict  was  set  aside  for  con- 
straint. Slater  v.  Mead,  53  How.  Pr. 
(N.  Y.)  57. 

4.  People  v.  Williams,  24  Cal.  31; 
Parshall  v.  Ry.  Co..  35  Fed.  Rep.  649; 
Matlico  v.  State,  18  Ga.  343. 

6.  Knight  v .  Freeport,  13  Mass  218. 

6.  "The  court  must  derive  their 
knowledge  from  some  other  source, 
such  as  from  some  person  having  seen 
the  transaction  through  a  window,  or 
by  some  such  other  means."  Ld. 
Mansfield,  in  Vasie  v.  Delwa),  1  T. 
R.  11.  "This  ordinarily  cannot  be 
positively  shown,  ft  can  only  be  reached 
by  such  facts  as  may  be  gathered  in  a 
legal  way  from  what  others  than  the 
jurors  can  testify  to."  Obear  v.  Gray, 
68  Ga.  182.  A  quotient  verdict  cannot 
be  so  shown.  St.  Clair  v.  Ry.  Co.,  29 
Mo.  App.  76;  Ry.  Co.  v.  Patton,  9  w. 
Va.  648.  See  also  State  v.  Pike,  65  Me. 
in;  Fredericks  v.  Judah,  7^  Cal.  604; 
Messenger  v.  Bank,  6  Daly  (N.  Y.)  190; 
Reynolds  v.  Tompkins,  23  W.  Va.  229; 
Gaie  v.  Ry.  Co..  53  How.  Pr.  (N.  Y.) 
385;  Stanley  v.  Sutherland,  54  Ind  399; 
Walker  v.  Kenniston.  54  N.  H.  257; 
State  v.  Nelson,  32  La.  An.  843;  Terri- 
tory v .  Taylor.  1  Dak.  Ter.  479;  Han- 
num  v.  Belchestoh.  19  Pick.  (Mass.)  311; 
Brown  v.  Cole,  45  Iowa  601 ;  Lucas  v. 
Cannon,  13  Bush  (Ky.)  650. 

Exceptions — Chance  Verdict. — By  stat- 
utes, in  Arkansas,  California  and 
Texas,  affidavits  of  jurors  are  admissible 
to  show  that  a  verdict  was  the  result  of 
lot  or  chance.  California  Code  Civ. 
Proc.,  §  657;  Polhemus  v.  Heinman.  50 
Cal.  438.  A  quotient  verdict  is  not 
within  this  statute.  Boyce  r.  Stage 
Co.,  25  Cal.  460.  Arkansas  Dig.  Stat. 
1874,  $  1977;  Fain  v.  Goodwin.  35  Ark. 
109.  Texas  Code  Crim.  Proc,  1879, 
art.  777.  M  3-8- 

Quotient  Verdict.— Shown  by  affi 
davits  of  jurors.    In  Tennessee,  Harvey 
v.  Jones.  3  Humph.  (Tenn.)  157;  Crab- 
tree  v.  State,  3  Sneed  (Tenn.)  302; 
Ry.  Co.  v.  Winters,  85  Tenn.  240.  In 
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parties  as  to  admissions  made  by  jurors.1 

Alleged  misconduct  of  jurors  may  be  disproved  by  their  affi- 
davits.* 

Misconduct  of  bailiff  in  charge  may  be  proved  by  jurors'  affi- 
davits.3 

Affidavits  of  third  parties  as  to  misconduct  of  jurors  must  be 
positive,  showing  the  ground  of  belief.4 

12.  Effect  of  Misconduct — Waiver. — Irregularities  in  the  custody 
of  and  misconduct  by  the  jury  if  gross  and  prejudicial,6  render 
the  verdict  liable  to  be  set  aside. 

Misconduct  by  the  jury,  if  not  gross  or  prejudicial,  renders  the 
jury  liable  to  punishment,  but  will  not  affect  the  verdict.6 

Misconduct  is  more  closely  scrutinized  and  more  nearly  affects 
the  verdict  in  criminal  than  in  civil  cases.* 


Iowa,  Fuller  v.  Ry.  Co.,  31  Iowa  211. 
Kansas,  Johnson  if.  Husband,  22  Kan. 
277.  Texas  Code  Crim.  Proc,  1879, 
»rt  777,  3-8;  Hunter  v.  State,  8  Tex. 
App.  75. 

Exceptions  in  General. — Intoxication 
of  juror  so  shown  in  Perry  v  Batley, 
12  Kan.  539.  Evidential  statements  by 
jurors  so  shown  in  Wade  v.  Ordway, 
57  Tenn.  229;  Anshicks  v.  State,  6  Tex. 
App.  524.  See  also  Johnson  v.  Hus- 
band, '22  Kan.  277;  State  v.  Clark,  34 
Kan.  289;  Wright  v.  Tel.  Co.,  20  Iowa 
195;  Donston  v.  State.6  Humph.(Tenn.) 
275;  Booby  v.  State,  4  Yerg.  (Tenn.) 
til.  But  see  Garuty  v.  Brazell,  34  Iowa 
100. 

Embracery  may  be  shown  by  affi- 
davits of  jurors.  Ritchie  v.  Holbrooke, 
7  L.  &  R.  (Pa.)  458;  Hawkins  v.  La. 
Print  Co.,  29  La.  An.  134;  Huston  v. 
Vail,  51  Ind.  299;  Taylor  v.  Everett,  2 
How.'Pr.  (N.  Y.)  23;  Thomas  v.  Chap- 
man, 4c;  Barb.  (N.  Y.)  18. 

1.  Pleasant  v.  Heard,  15  Ark.  403; 
Allison  v.  State,  45  111.  37;  State  v. 
Beatty,  30  La.  An.'  1266;  Gale  v.  Ry. 
Co .  S3  How.  Pr.  385;  Smith  v.  Smith, 
50  N.  H.  212. 

S.  Gilleland  v.  State,  44  Tex.  356; 
Jones  v.  State,  89  Ind.  82;  Wilkins  v. 
Maddrey,  67  Ga.  766;  People  v.  Hunt, 
59  Cal.  430;  State  v.  Cartwright,  20  W. 
Va.  32;  Hix  v.  Drury,  5  Pick.  (Mass.) 
296;  Obear  v.  Gray,  68  Ga.  182. 

».  Reins  v.  People,  30  111.  256. 

4.  Ackey  v.  State,  64  Ind.  56;  Mer- 
gentheim  v.  State,  107  Ind.  567;  Cum- 
mings  v.  Crawford.  88  111.  312;  People 
v.  Williams,  24  Cal.  31. 

In  Obear  v.  Gray,  68  Ga.  182,  a  ver- 
dict was  set  aside  on  the  affidavit  of  a 
Bailiff  that  "he  heard  fragments  of  talk 
about  numbers.    Whoever  drew  the 


highest  number  should  get  it,  referring, 
as  he  supposed,  to  the  verdict."  In  this 
case  the  fact  that  counter  affidavits  of 
the  jury  as  to  other  charges  of  mis- 
conduct said  nothing  as  to  this  one,  of 
deciding  by  lot,  also  influenced  the 
court.  See  also  McMurdock  v.  Kem- 
berton,  23  Mo.  App.  523. 

0.  Intoxicating  Liquor.  —  Carter  v. 
Glass  Co.,  85  Ind.  180;  Ry.  Co.  v. 
Porter,  32  Ohio  St  328. 

Communications.  —  Collier  v.  State, 
20  Ark.  36;  Clements  v.  Spear,  56  Vt. 
401. 

Reading  Newspapers. — U.  S.  v.  Reid, 
12  How.  361.  See  also  authorities  col- 
lected under  each  kind  of  irregularity 
and  misconduct;  also  Morrow  v.  Com- 
missioners, 21  Kan.  484;  Koehler  v. 
Chany,  23  Minn.  325;  Trafton  v.  Pitts, 
73  Me.  408;  Bainbridge  v.  State,  30 
Ohio  264;  State  v.  Cucuel,  2  Vroom 
(N.J.)  249;  Brucker  v.  State,  16  Wis. 
333;  Sanders  v.  People,  124  111.  218; 
State  v.  Gould,  90  N.  Car.  65;  State  v. 
Brown,  7  Oreg.  186;  Smith  v.  Lovejoy, 
62  Ga.  372;  Wilkins  v.  Maddrey,  67  Ga. 
766;  State  v.  Livingston,  64  Iowa  560; 
Wise  v.  Bosley,  32  Iowa  34;  Riley  v. 
State,  95  Ind.  446;  Borland  v.  Barrett, 
76  Va.  128;  Gardner  v.  Kemble,  58  N. 
H.  202;  State  v.  Harris,  34  La.  An.  118; 
McGuire  v.  State,  10  Tex.  App.  125; 
Hoover  v.  State,  5  Baxt  (Tenn.)  672; 
Brown  v.  McConnell,  1  Bibb  (Ky.) 
265;  Burns  v.  State,  35  Ark.  118. 

6.  State  v,  Degonia,  69  Mo.  485; 
Evans  v.  Foss,  49  N.  H.  490;  Brown  v. 
McConnell,  1  Bibb  (Ky.)  265;  Sanders 
v.  State,  2  Iowa  230;  Cook  v.  Walters, 
4  Iowa  72;  Horton  v.  Horton,  2  Cow. 
(N.  Y.)  589. 

7.  Morrow  v.  Commissioners,  21  Kan. 
484. 
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Verdict  Fee..  J  CRY  AND  JURY  TRIAL.  Judgment,  etc 


The  effect  of  misconduct  by  the  jury  on  a  verdict  is  lost  if  it 
is  not  complained  of  by  the  injured  party  as  soon  as  he  knows  of 
it.1 

A  party  participating  in  misconduct  cannot  afterwards  com- 
plain of  it.* 

XI.  Verdict— See  Criminal  Procedure;  Verdicts. 

1.  General  Verdict. — See  VERDICTS. 

2.  Special  Verdict — See  Verdicts. 

3.  Delivery  of  the  Verdict — See  Criminal  Procedure;  Ver- 
dicts. 

4.  Setting  Aside  the  Verdict. — See  Verdicts. 

XII,  FEES. — The  compensation  of  jurors  is  fixed  by  statute  in 
the  different  States.8 

XTTT  Judoheitt. — See  Criminal  Procedure;  Judgment. 
XTV.  Error  ahd  Appeal— See  Appeal;  Bill  of  Exceptions; 
Criminal  Procedure;  Error,  Writ  of;  New  Trial 


1.  "A  party  cannot  be  permitted  to 
lie  by  after  having  knowledge  of  a  de- 
fect of  this  kind  and  speculate  upon  the 
result,  and  complain  only  when  the 
verdict  becomes  unsatisfactory  to  him." 
Sellcck  v.  Turnpike  Co.,  13  Conn.  453; 
Onok  v.  Ins.  Co.,  21  Pick.  (Mass.)  457; 
Hubert  v.  Shaw,  11  Mich.  118;  Bulliner 
v.  People,  95  111.  394;  Rowe  v.  Canney, 
139  Mass.  41;  State  v.  Nichols,  29 
Minn.  357;  Harrington  t>.  State,  76  Ind. 
112;  Patton  r.  Mfg.  Co.,  11  R.  I.  188; 
Berry  v.  DeWitt,  27  Fed.  Rep.  723; 
Scott  r.  Waldeck,  12  Neb.  5;  Polin  v. 
State,  14  Neb.  540;  Lee  v.  McLeod,  15 
Neb.  158;  Valiente  r.  Bryan,  66  How. 
Pr.  (N.  Y.)  302.  The  rule  has  even  been 
applied  to  bribery.  Tinkle  v.  Dunivant, 
16  Lea  (Tenn.)  503.  But  in  Peiffer  v. 
Commonwealth,  15  Pa.  St.  468,  it  was 
held  that  separation  in  a  capital  case 
vitiates  the  verdict  even  though  the 
prisoner  consent.  See  also  State  v. 
Hornsby,  32  La.  An.  1 268,  and  Thomp- 
son on  Trials,  §  2613. 

2.  One  cannot  take  advantage  of  his 
own  wrong.  U .  S.  v.  Salentine,  8  Biss. 
(U.S.)  404. 

3.  Cal.  act  of  May  ist,  1851.  Before 
this  act,  by  the  act  of  1850,  no  fees  were 
allowed  to  dissenting  voters.  See 
Mills  v.  Dunlap,  3  Cal.  94.  Nevada 
Stat.  1864-5,  259  and  1871,  56.  See,  for 
their  construction,  Gillett  v.  Sharp,  7 
Nev.  245. 

Under  the  act  of  November  29th, 
1869  {Nevada),  a  juror  is  entitled  to 
compensation  for  every  day's  attendance 
upon  the  court,  whether  actually  em- 
panelled or  not,  except  in  certain  cases 
when  employed   in  hearing  criminal 


trials.  See  Thornburg  v.  Hermann,  1 
Nev.  473.  Pennsylvania,  Purd.  Bright 
Dig.,  tit.  Fees,  p.  48. 

In  Commissioners  v.  Hall,  7  W.290, 
the  county  was  decided  to  be  liable  for 
the  expenses  of  boarding  and  lodging  a 
jury  empanelled  and  kept  together  in 
a  capital  case  by  order  of  the  court. 

In  Ex  farte  Lopez,  7  Rich.  (S.Car.) 
123,  it  was  held  that  there  was  no  stat- 
ute entitling  the  jurors  of  the  city  court 
of  Charleston  to  be  paid  by  the  State. 

The  jurors  in  civil  cases,  attending 
the  circuit  court  of  the  United  States  for 
the  district  of  Pennsylvania,  held 
entitled  to  $1.25  each  for  each  day's  at- 
tendance, in  Ex  farte  Lewis,  4  Cranch 
(U.  S.)  433. 

In  the  United  States  courts,  if  a  per- 
son is  summoned  as  a  juror  and  as  a 
witness  on  the  part  of  the  government 
at  the  same  term,  he  is  entitled  to  com- 
pensation in  both  capacities,  upon  mak- 
ing the  usual  affidavit  of  attendance 
and  upon  his  setting  forth  such  facts  by 
petition,  and  their  admission  by  the 
marshal,  a  rule  absolute  will  be  en- 
tered directing  the  marshal  to  pay  the 
amount.  Edwards  v.  'Bond,  5  McLean 
300. 

Payment  of  the  jury  fee  at  the  time 
the  demand  is  made  is  not  necessary  to 
make  the  demand  valid.  Odello  t'.  Rey- 
nolds, 40  Mich.  21. 

Authorities. — The  following  authori- 
ties have  been  used  in  the  preparation 
of  this  article  :  Proffatt  on  Jury  Trial; 
Forsvth  on  Trial  by  Jury;  Thompson 
on  Trials;  Thompson  &  Merriam  on 
Juries;  Bishop  on  Criminal  Law; 
Rapalje  on  Criminal  Procedure. 
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JUS- -JUST. 


Definition. 


JUS. — A  Latin  word,  used  in  the  sense  of  law,  rights.1 

JUST. — Used  as  an  adjective  in  several  phrases  in  the  sense  of 

that  which  is  right,  fair  and  equitable.    For  examples  see  the 

notes* 


1_  In  holding  that  relief  would  lie  In 
equity  to  have  an  agreement  set  aside 
which  had  been  entered  into  by  both 
parties  under  a  mutual  mistake  as  to 
i  he  title  to  the  subject  matter  of  the 
agreement,  Lord  Westbury  used  the 
following  language:  "It  is  said,  'lgy$o- 
taatia  juris  hand  excusaf;  but  in  that 
maxim  the  word  "jus1'  is  used  in  the 
x-nse  of  denoting  general  law,  the  or- 
dinary law  of  the  country.  But  when 
i  he  word  "jus"  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim 
has  no  application.  Private  right  of 
ownership  is  a  matter  of  fact;  it  may  be 
the  result  also  of  matter  of  law;  but  if 
parties  contract  under  a  mutual  mis- 
take and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result 
is  that  that  agreement  is  liable  to  be  set 
aside  as  having  proceeded  upon  a  com- 
mon mistake."  Cooper  v.  Phibbs,  L. 
R.,  2  H.  L.  149, 170. 

1  Just  Claim. — An  action  was 
brought  in  which  an  attachment  issued 
on  an  affidavit,  and  the  defendant 
moved  to  discharge  the  attachment  on 
the  ground  that  the  affidavit  did  not  suffi- 
ciently show  that  the  plaintiffs  claims 
were  just  as  required  by  law.  The 
court  sustained  the  motion,  Val- 
entine, J.,  saying,  "The  court  below 
decides  that  the  affidavit  does  not  suffi- 
ciently show  that  the  plaintiffs  claims 
are  just  (Sub.  2,  f)  200,  Comp.  L.  155). 
All  that  the  affidavit  states  upon  this 
subject,  as  to  claims  numbered  1  and  2, 
is  as  follows:  It  states  that  the  plain- 
tiff 'ought .  justly  to  recover  the 
amounts  thereof;'  and  near  the  close  of 
the  affidavit  it  states  generally  as  to  all 
the  claims,  six  in  number,  'that  the  sev- 
eral sums  claimed  by  the  plaintiff  are 
justly  due'  That  this  is  manifestly  an 
informal  way  of  stating  the  matter  will 
be  readily  admitted,  but  whether  this 
informality  renders  the  affidavit  insuffi- 
cient is  not  so  obvious.  It  is  probably 
not  such  a  defect  as  would  authorize 
the  court  to  arbitrarily  dissolve  the  at- 
tachment without  first  giving  the  plain- 
tiff ample  opportunity  to  amend  her 
affidavit.  It  is  even  probable  that  the 
defect  is  not  so  fatal,  that  this  court 
would  hold  the  affidavit  insuffi- 
cient if  the  district  court  had  held  it 
sufficient.    We  think,  however,  it  is 
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such  a  defect  as  would  authorize  the 
district  court  to  require  the  plaintiff  to 
amend  the  affidavit  so  as  to  make  the 
statement  more  formal  and  definite. 
Probably  no  one  will  contend  that  the 
affidavit  should  follow  the  exact 
language  of  the  statute,  but  when  it  dif- 
fers from  the  statute  without  any  ap- 
parent reason  therefor,  courts  will  be 
justified  in  requiring  that  the  reason  be 
made  obvious,  or  that  the  affidavit  be  so 
amended  as  to  conform  to  the  statute. 
The  statute  requires  that  the  affidavit 
shall  show,  'first,  the  nature  of  the  plain- 
tiffs claim;  second,  that  it  is  just,  third, 
the  amount  which  the  affiant  believes 
the  plaintiff  ought  to  recover;  and 
fourth,  the  existence  of  some  one  of  the 
grounds  for  an  attachment  200. 
Comp.  L.  15;),  which  grounds  are  enu- 
merated in  another  section  of  the  stat- 
utes. I)  1,  Laws  of  1866,  182.  The 
words  just  and  justly  do  not  always 
mean  just  and  justly  in  a  moral  sense, 
but  they  not  unfrequently.  in  their  con- 
nection with  other  words  in  a  sentence, 
bear  a  very  different  signification.  It 
is  evident,  however,  that  the  word  -iust' 
in  the  statute  means  just  in  a  moral 
sense;  and  from  its  isolation,  being 
made  a  separate  subdivision  of  the  sec- 
tion, it  is  intended  to  mean  'morally 
just'  in  the  most  emphatic  terms.  The 
claim  must  be  morally  just,  as  well  as 
legally  just,  in  order  to  entitle  a  party 
to  an  attachment.  If  the  claim  is 
morally  unjust,  but  notwithstanding  the 
owner'thereof  thinks  he  can  legally  re- 
cover the  same  by  an  action  at  law, 
provided  he  can  obtain  an  attachment, 
and  not  otherwise,  it  is  but  natural,  or 
at  least  the  temptation  is  great,  for  him 
to  try  to  make  a  compromise  between 
his  conscience  and  the  rigid  language 
of  this  austere  statute,  and  so  frame  the 
language  of  his  affidavit  as  not  to  do 
any  great  violence  to  either  his  con- 
science or  the  statute.  He  may  think 
that  it  is  easier  to  swear  that  the  claim 
is  justly  due  than  to  swear  that  it  is 
morally  just  without  any  reference  as 
to  whether  it  is  due  or  not,  and  where 
there  are  six  different  claims,  as  in  this 
case,  some  of  which  may  be  just  and 
some  of  them  unjust,  he  may  think  that 
that  it  is  easier  to  swear  that  the  sev- 
eral sums  claimed  by  the  plaintiff  are 
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justly  due  than  to  swear  to  each  claim 
separately  that  it  is  just.  If  he  had  a 
legal  right  to  recover  an  unjust  claim 
for,  say  $100,  he  may  think  that  it  is 
easier  to  swear  that  he  'ought  justly  to 
recover  that  amount"  than  to  swear 
that  the  claim  is  just  without  any  refer- 
ence whatever  as  to  his  legal  right  to 
recover  the  sum  of  $ioo,  or  any  other 
specific  amount.  In  the  one  case  his 
attention  is  called  more  particularly  to 
the  question  whether  the  claim  is  due 
or  not,  and  not  to  the  question  whether 
it  is  just.  In  the  other  case  his  atten- 
tion is  called  more  particularly  to  the 
question,  What  is  the  amount  of  the 
claim?  and  not  is  it  just?  Whenever 
there  seems  to  be  a  disposition 
to  evade  the  moral  force  of  the 
statute  by  departing  from  its 
language  or  by  inserting  foreign  or 
irrelevant  matter  which  the  statute  has 
intentionally  excluded,  or  by  swearing 
to  the  propositions  in  the  aggregate 
which  the  statute  requires  to  be  sworn 
to  separately,  or  by  swearing  to  the 
justness  of  the  claim  only  inferentially, 
when  the  statute  requires  that  it  be 
sworn  to  positively,  whenever  there 
seems  to  be  a  stud  ied  effort  to  evade  swear- 
ing to  the  bold  and  naked  proposition 
that  the  claim  is  just  in  the  abstract  as 
well  as  in  the  concrete,  there  seems  to 
be  an  eminent  propriety  in  the  court 
requiring  that  the  language  of  the  stat- 
ute be  strictly  complied  with,  and  par- 
ticularly so  when  the  natures  of  the 
claims  themselves  are  not  fully  set 
forth."  Robinson  v.  Burton,  5  Kan. 
287,  293,  299.  In  this  case  the  court 
permitted  the  plaintiff  to  amend  her  affi- 
davit, within  ten  days,  and  did  not  then 
dissolve  the  attachment;  but  when  the 
amended  affidavit  was  filed  it  appeared 
that  all  its  material  averments  were  in 
the  present  tense  and  did  not  relate 
back  to  the  date  of  the  original  affidavit, 
for  which  reason  the  court  then  dis- 
holved  the  attachment.  See  also  Drake 
on  Attachment  (6th  ed.),  4  95!  1  Am. 
&  Eng.  Encyc.  of  Law  902. 

Just  Compensation. — See  Compen- 
sation; Eminent  Domain.  "The 
etymology  of  the  word  'compensation' 
presents  the  idea  of  balancing  one 
thing  against  another.  To  compensate 
is  to  render  something  which  is  equal 
to  that  taken  or  received.  The  word 
•just'  was  not  intended  to  have  a  mere 
liberal  meaning  as  opposed  to  unjust, 
but  as  placing  the  matter  upon  a  broad 
and  equitable  basis.  'It  is  difficult  to  im- 
agine an  unjust  compensation;  but  the 


word  "just"  is  used  evidently  to  intensify 
the  meaning  of  the  word  "compensa- 
tion," to  convey  the  idea  that  the 
equivalent  to  be  rendered  for  property 
taken  shall  be  real,  substantial,  full, 
ample;  and  no  legislature  can  diminish 
by  one  jot  the  rotund  expression  of  the 
constitution.'  'Just  compensation.' 
therefore,  as  used  in  the  constitution, 
means  a  fair  and  full  equivalent  for  the 
loss  sustained  by  the  taking  for  public 
use.  It  may  be  more  or  it  may  be  less 
than  the  mere  money  value  of  the  prop- 
erty actually  taken.  The  exercise  of 
the  power  being  necessary  for  the  pub- 
lic good,  and  all  property  being  held 
subject  to  its  exercise  when  and  as 
the  public  good  requires  it,  it  would  be 
unjust  to  the  public  that  it  should  be 
required  to  pay  the  owner  more  than  a 
fair  idemnity  for  the  loss  he  sustains 
by  the  appropriation  of  his  property  for 
the  general  good.  On  the  other  hand, 
it  would  be  equally  unjust  to  the  owner 
if  he  should  receive  less  than  a  fair  in- 
demnity for  such  loss.  To  arrive  at 
this  fair  indemnity  the  interests  of  the 
public  and  of  the  owner  and  all  the  cir- 
cumstances of  the  particular  appropria- 
tion should  be  taken  into  considera- 
tion." Lewis  on  Eminent  Domain,  $ 
462.  and  cases  there  cited. 

The  work  above  quoted  (published 
in  1888),  in  its  twentieth  chapter,  on 
"Just  Compensation  and  Damages." 
discusses  this  question  so  admirably  and 
fully  that  the  reader  is  referred  thereto 
for  further  examination  of  the  sub- 
ject. 

Just  or  Convenient.— A  judgment 
was  recovered  in  an  action  at  law  for 
money  lent.  The  judgment  debtor, 
who  was  carrying  on  a  business  and 
was  also  possessed  of  certain  household 
furniture,  subsequently  died.  An  order 
was  thereupon  made  at  chambers  for 
the  appointment  of  a  receiver  of  the 
furniture  and  also  of  the  business,  and 
that  the  receiver  should  collect  all 
debts  due  and  owing  to  the  business 
and  all  the  other  assets,  property  or 
effects  thereof.  By  a  subsequent  order 
the  receiver  was  empowered  to  sell  the 
furniture  and  the  assets,  property  and 
effects  of  the  business,  including  the 
book  debts.  The  executor,  who  had 
subsequently  proved  the  will,  appealed 
against  both  these  orders,  which  were 
discharged  in  the  queen's  bench.  The 
plaintiffs,  judgment  creditors,  appealed, 
alleging  that  section  25,  subsection  S 
of  the  Judicature  act  1873,  empowered 
the  court  to  appoint  a  receiver  in  cases 
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where  it  is  "just  or  convenient."  The 
court  of  appeal  dismissed  this  appeal. 
Lord  Esher,  M.  R.,  saving:  "Now 
the  plaintiff  had  obtained  judgment  in 
an  action  at  law,  and  the  relation 
of  judgment  creditor  and  judgment 
debtor  was  thereby  constituted.  The 
judgment  creditor  had  a  right  to  have 
that  judgment  satisfied  by  means  of  an 
execution  at  law.  He  had  a  right  to 
issue  a  writ  of  fi-fa.  and  seize  and  sell 
the  goods  of  the  judgment  debtor,  such 
as  the  furniture.  The  judgment  debtor 
was  also  entitled  to  certain  debts,  and 
the  judgment  creditor  had  power  to  at- 
tach those  debts.  With  respect  to  the 
business  and  the  future  profits  thereof. 
It  seems  to  me  that  he  had  no  means  of 
touching  them.  Under  the  circum- 
stances, had  the  court  any  authority  to 
appoint  a  receiver?  It  was  said  that 
the  court  had  authority  under  section 
2?,  subsection  8  of  thejudicature  act, 
which  provides  that  a  receiver  may  be 
appointed  whenever  it  is  "just  or  con- 
venient." It  was  said  that  this  sub- 
section gives  the  court  a  larger  power 
than  either  the  court  of  chancery  or  a 
common  law  court  possessed  before  the 
Judicature  act.  ...  It  must.however.be 
just  or  convenient.'  Dealing  first 
with  the  furniture,  can  it  be  'just  or 
convenient'  to  act  under  section  25, 
when  there  is  a  sufficient  remedy  under 
a  /./a.?  In  my  opinion,  where  there  is 
nothing  to  show  that  the  ordinary 
mode  of  execution  of  a  court  of  law 
cannot  be  carried  into  effect,  it  is  not 
•just  or  convenient'  to  substitute  some- 
thing else,  namely,  the  appointment  of 
a  receiver,  Such  an  appointment  being 
of  no  practical  use  unless  it  is  followed 
up  by  an  order  giving  leave  to  sell. 
Then  with  regard  to  the  debts.  There 
seems  tome  to  be  no  difficulty  in  the  way 
of  reaching  them  by  the  ordinary  mode 
of  execution.  The  well  known  practice  is 
to  attach  the  debts.  If  it  had  been 
made  out  that  the  judgment  debtor,  by 
concealing  the  debts  or  otherwise,  had 
rendered  it  impossible  to  find  out  what 
the  debts  were,  it  might  be  'just  or 
convenient'  to  appoint  a  receiver, 
though  I  do  not  decide  that  it  would. 
But  no  such  case  was  attempted  to  be 
made  out  here.  It  has  not  been  made 
out  that  the  debts  cannot  be  discovered 
and  attached.  Lastly,  as  regards  the 
business,  it  would  be  useless  to  make  an 
order  for  a  receiver  unless  he  were 
made  manager  as  well.  Therefore,  it 
has  not  been  shown  to  be  'just  or  con- 
venient, to  appoint  a  receiver,  and  no 


part  of  the  order  comes  within  thc- 
words  of  section  25,  subsection  8,  ano 
apart  from  the  section  there  is  no  au- 
thority either  at  common  law  or  in 
equity  for  the  appointment.  The  order, 
therefore,  was  wrong  That  being  so, 
the  second  order,  giving  the  receiver 
liberty  to  sell,  was  wrong,  too."  Man- 
chester and  Liverpool  District  Banking 
Co.  v.  Parkinson,  37  W.  Rep.  264. 

In  construing  the  terms  of  the  same 
act  (the  Judicature  act  1873.  section 
25,  subsection  8),  which  are  as  follows: 
"A  mandamus  or  an  injunction  may  be- 
granted  or  a  receiver  appointed  by  an 
interlocutorv  order  of  the  court  in  all 
cases  in  which  it  shall  appear  to  the 
court  to  be  'just  or  convenient'  that 
such  order  should  be  made,"  Sir 
George  Jessel,  M.  R„  after  deciding 
that  all  the  judges  of  the  high  court 
of  judicature  have  jurisdiction  to  issue  a 
writ  of  prohibition  to  an  inferior  court, 
said:  "If  I  can  grant  prohibition  I  can 
of  course  grant  an  injunction  between 
the  parties,  because  the  form  is  imma- 
terial. By  the  Sth  subsection  of  the 
25th  clause  of  the  Judicature  act  of  1873; 
it  is  provided  that  a  mandamus  or  in- 
junction may  be  granted  by  the  court  in- 
all  cases  in  which  it  shall  appear  to  the- 
court  to  be  'just  or  convenient,  that 
such  order  should  be  made.  Now  if  I 
have  the  power  to  grant  prohibition  it 
certainly  is  'just  and  convenient'  to  do 
the  same  thing  by  injunction  inter 
partes  instead  of  going  to  the  great  ex- 
pense of  granting  a  writ  of  prohibition 
against  the  magistrates.  In  other 
words,  the  jurisdiction  now  conferred 
on  every  judge  of  granting  prohibition 
is  a  reason  for  granting  an  injunction 
which  did  not  exist  before  the  act  of 
parliament  was  passed,  and  makes  it 
just  and  reasonable  to  grant  an  injunc- 
tion, which  is  a  shorter  and  cheaper 
mode  of  attaining  the  same  end  and  de- 
ciding the  point  between  the  actual 
parties  to  the  dispute."  Hedley  v. 
Bates,  49  L.  J.  R.  Ch.  170. 

Just  Debts. — See  Debt,  5  Am.  & 
Eng.  Encyc.  of  Law  155,  and  cases 
cited,  as  to  rule  that  a  devise  for  the 
payment  of  "all  my  just  debts"  will  not 
revive  a  debt  barred  by  the  statute  of 
limitations.  See  also  Collamore  r. 
Wilder,  19  Kan.  67;  Peck  v.  Botsford,. 
7  Conn.  172;  s.  c,  18  Am.  Dec.  92; 
Martin  v.  Gage,  9  N.  Y.  398. 

But  an  unqualified  and  unconditional 
acknowledgment  of  a  debt  as  originally 
just  and  yet  subsisting  removes  the  bar 
of  the  statute  of  limitations  if  made  in 
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the  life  time  o.  the  debtor.  Deforest  v. 
Hunt,  8  Conn.  179. 

Such  an  acknowledgment  is,  how- 
ever, not  sufficient  in  the  case  of  an  in- 
fant, who  must  make  a  direct  promise 
after  coming  of  age  to  establish  a  con- 
tract made  during  minority;  and  where 
an  infant  had  given  his  promissory  note 
for  a  valuable  consideration,  but  not  for 
necessaries  on  which  he  had  paid  a  part 
before  coming  of  age,  and  after  coming 
of  age  made  his  will,  in  which  he  di- 
rected his  "|ust  debts"  to  be  paid,  it  was 
held  that  his  executors  were  not  liable. 
Smith  v.  Mayo  et  al.  Exrs.,  9  Mass.  62. 

The  expression  in  a  will  "all  my  just 
debts"  includes  all  the  testator's  debts 
whenever  and  wherever  contracted,  and 
therefore  includes  a  debt  contracted  by 
him  after  the  making  of  the  will  and 
contracted  in  a  country  other  than  that 
of  his  domicil  and  secured  upon  prop- 
erty situated  in  that  other  country.  The 
burden  of  showing  that  the  words  have 
a  less  extensive  meaning  lies  on  him 
who  asserts  their  restricted  operation. 
Maxwell  v.  Maxwell,  L.  R.,  4  H.  L. 
506. 

Just  and  Fair. — The  meaning  of  these 
words  as  used  in  the  New  York  stat- 
ute, entitled  "of  voluntary  assignments 
by  a  debtor  imprisoned  in  execu- 
tion in  civil  causes"  (2  R.  S.,  ch.  5, 
art.  6,  since  repealed),  was  discussed 
at  length  in  the  case  of  a  petitioner  con- 
fined in  jail  as  a  public  defaulter.  The 
court,  Darwin  Smith,  J.,  in  refusing 
his  discharge,  used  the  following  lan- 
guage: "The  statute  declares  that  if  the 
court  is  satisfied  that  the  petition  and 
account  of  the  applicant  are  correct  and 
that  his  'proceeding's  are  just  and 
fair'  it  shall  order  an  assignment  to 
be  made  of  his  property  and  that  he  be 
discharged  from  imprisonment.  What 
is  the  precise  force  and  meaning  of  the 
words  of  the  statute  'proceedings  just 
and  fair'  seems  to  be  a  good  deal  in 
doubt  and  was  much  discussed  on  the 
argument.  The  same  phraseology  oc- 
curs in  the  act  to  abolish  imprisonment 
for  debt,  and  has  there,  as  well  as  in 
this  statute,  doubtless  embarrassed 
many  by  its  indefiniteness.  The  word 
proceeding  ordinarily  relates  to  the 
forms  of  law,  to  the  modes  in  which 
judicial  transactions  are  conducted.  It 
seems  to  have  been  used  inartificially  in 
this  place  and  in  an  untechnical  sense. 
It  has  no  appropriate  connection  with 
the  words  just  and  fair.  These  words 
apply  to  the  moral  qualities  of  acts, 
dealings  and  transactions,  but  not  fitly 


to  formal  legal    proceedings.  That 
something  more  was  meant  by  the 
statute  in  the  use  of  these  words  than 
what  relates  to  the  mere  form  in  which 
the  applicant's  papers  are  prepared  in 
such  cases  is  indicated  by  the  preceding 
part  of  the  sentence  referring  expressly 
to  the  petition  and  account.    The  form 
of  the  petition  is  prescribed  in  section  4 
and  the  form  of  the  oath  in  section  5. 
These  formalities  must  be  complied 
with,  but  the  requirement  that  the 
'proceedings  must  be  just  and  fair' 
must  obviously  refer  to  something  ex- 
trinsic to  the  formalities  of  the  petition, 
account,  schedule  or  affidavit.   It  can- 
not relate  to  the  general  dealings  and 
transactions  of  the  applicant  before  his 
imprisonment,  because  under  the  non- 
imprisonment  act,  and  now  under  the 
code,  it  is  aground  of  arrest  and  impris- 
onment that  the  defendant  fraudulently 
contracted  the  debt  in  question  or  has 
fraudulently  concealed  or  disposed  of 
his  property.    The  very  ground  on 
which  the  origin  al  arrest  and  imprison- 
ment was  authorized,  as  in  this  case, 
where  the  debt  was  contracted  in  a 
judiciary  capacity,  cannot  present  the 
ground  on  which  the  court  may  adjudge 
the  proceedings    of   the  imprisoned 
debtor  not  just  and  fair  and  refuse  his 
discharge.   The  allegation  that  the  pro- 
ceedings of  the  debtor  are  not  Just  and 
fair  must  be  based  upon  and  refer  to 
some  other  class  of  facts  or  transactions 
of  the  debtor.   The  policy  and  spirit  of 
the  insolvent  law  is  to  discharge  debtors 
from  imprisonment  on  their  giving  up 
honestly  all  their  property  to  their  cred- 
itors. ■  The  affidavit  which  applicants 
under  this  article  are  required  to  make 
is,  I  think,  a  key  to  the  meaning  of  the 
words  in  the  connection  in  question.  It 
is  as  follows:  '  I    (the  petitioner)  do 
swear  that  the  within  petition  and  ac- 
count of  my  estate  and  of  the  charges 
thereon  are  in  all  respects  just  and  true 
and  that  I  have  not  at  any  time  or  in 
any  manner  disposed  of  or  made  over 
any  part  of  my  property  with  a  view  to 
the  future  benefit  of  myself  or  my 
family,  or  with  an  intent  to  injure  or 
defraud  any  of  my  creditors.'   This  affi- 
davit must  be  true  in  its  letter  and 
spirit  or  the  proceedings  of  the  appli- 
cant cannot  be  just  and  fair  within  the 
sense  and  meaning  and  true  intent  of 
the  statute.   The  applicant  must  annex 
to  his  petition  a  just  and  true  account 
of  his  estate  and  of  the  charges  thereon. 
The  court  must  be  satisfied  on  this 
point,  that  the  exposition  of  his  affairs 
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which  the  petitioner  makes  is  in  all 
respects  full,  honest  and  truthful,  that 
nothing  essential  for  the  creditor  to 
know  has  been  intentionally  kept  back, 
concealed  or  suppressed.    And  in  re- 
spect to  the  rest  of  the  affidavit,  that  'I 
have  not  at  any  time  or  in  any  manner 
disposed  of  or  made  over  any  part  of 
ray  property  with  a  view  to  the  future 
benefit  of  myself  or  my  family,  or  with 
an  intent  to  injure  or  defraud  any  of 
ray  creditors,'  the  court  must  be  satis- 
fied that  no  such  disposition  of  property 
has  at  any  time  been  made  by  the  debtor 
■which  is  then  in  force  or  subsisting; 
that  no  provision  for  the  future  use  of 
the  debtor  or  his  famiiy  has  been  made 
of  any  property  owned  by  the  debtor  at 
the  time  when  the  dtbt  which  formed 
the  basis  of  the  imprisonment  was  con- 
tracted.  The  word  future  in  the  affi- 
davit must  relate  to  the  time  of  the 
making  the  affidavit  and  not  to  any 
other  time.     The  affidavit  refers  to 
property  disposed  of  with  a  view  to  the 
future  benefit,  that  is,  benefit  after  his 
discharge  or  after  the  application.  The 
meaning  is  that  nothing  in  the  shape  of 
property,  rights  or  interest  in  property, 
legal  or  equitable,  existing  at  the  time  of 
the  application  shall  be  kept  back  or 
withheld  from  his  creditors.    This  is 
the  condition  upon  which  the  law  inter- 
poses to  discharge  the  debtor  from  im- 
prisonment.   If  his  affidavit  is  ir  any 
respect  unfrw — if  the  account  of  his 
property  is  in  any  essential  respect  in- 
correct in  a  matter  of  manner  implying 
that  the  debtor  purposely  concealed  any 
portion  of  his  property  and  did  not  in- 
tend to  make  a  full  and  complete  dis- 
closure in  respect  to  it,  but  designedly 
kept  back  something  for  the  future 
benefit  of  himself  or  family,  or  intention- 
ally withheld  any  important  or  proper 
information  in  respect  to  its  condition 
or  in  respect  to  charges  or  liens  thereon, 
— then  his  proceedings  will  not  be  fust 
and  fair  within  the  true  intent  of  this 
statute;"  and  the  court  refused  the 
debtor's    discharge  because    being  a 
public  defaulter  as  county  treasurer  he 
had  omitted  to  account  or  explain  in 
any  manner  as  to  what  had  become  of 
the  money,  and  he  had  omitted  to  in- 
clude in  his  inventory  annexed  to  his 
petition  a  large  amount  of  property  of 
which  he  was  possessed  about  the  time 
of  his  failure,  most  of  which  was  real 
estate  which  a  short  time  previously  he 
had  conveyed  to  two  friends.  People 
v.  White,  14  Howard's  Prac.  Rep.  (N. 
Y.)  498. 
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This  view  of  the  meaning  of  just  and 
fair  was  followed  by  J.  F.  Daly,  J., 
who  held  that  the  proceedings  of  the 
debtor  are  not  fust  and  fair  "in  the 
case  ( 1 )  of  the  removal  of  his  own  prop- 
erty with  intent  to  defraud  his  creditors 
or  to  benefit  himself  or  his  family,  al- 
though neither  he  nor  his  family  have 
been  benefited  by  the  act — the  creditors 
nevertheless  having  been  deprived  of 
the  property,  (2)  where  the  debtor  has  . 
procured  from  the  creditor  at  whose 
suit  he  is  imprisoned  property  by  fraud, 
even  if  he  has  spent  the  proceeds  in  a 
way  that  would  be  unobjectionable  if 
they  were  his  own  and  if  by  loss  or  ac- 
cident he  is  deprived  of  them,  (3)  where 
the  debtor  has  combined  or  united  with 
others  to  fraudulently  obtain  the  prop- 
erty of  the  creditor  at  whose  suit  he  is 
imprisoned  even  if  such  others  got  the 
proceeds  of  the  fraud  and  he  got  none. 
But,  on  the  other  hand,  if  the  prisoner, 
while  legally  liable  for  the  debt  or 
the  damage  growing  out  of  the  fraud  or 
tort  was  yet  innocent  of  a  guilty  intent 
and  either  received  none  of  its  fruits  or 
properly  accounts  for  what  he  got,  the 
tort  in  question  would  be  no  bar  to  his 
di  charge."  Matter  of  Roberts,  59 
Howard's  Prac.  Rep.  (N.  Y.)  136;  s.  c., 
8  Daly's  Rep.  95.  See  also  Matter  of 
Finck,  59  Howard's  Prac.  Rep.  145; 
Matter  of  Watson.  2  E.  D.  Smith  (N.Y.) 
429,  Matter  of  Fowler,  ^9  Howard's 
Prac.  Rep.  (N.  Y.)  14S.  in  re  Haight,  11 
N.  Y.  Civil  Procedure  227;  Matter  of 
.Brady,  69  N.  Y.  215. 

Just  and  Reasonable — This  phrase 
has  been  frequently  used  and  construed 
both  in  England  and  the  United  States 
in  regard  to  the  contracts  made  by 
common  carriers  limiting  their  liabili- 
ties. The  leading  American  case  upon 
this  subject  is  Railroad  Company  v. 
Stockwood,  17  Wallace  (U.  S.)  357. 
In  this  case  the  court.  Bradley,  J., 
laid  down  the  following  rules.  Urst, 
that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsi- 
bility when  such  exemption  is  not  just 
and  reasonable  in  the  eye  of  the  law, 
secondly,  that  it  is  not  just  and  reason 
able  in  the  eye  of  the  law  for  a  common 
carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  him 
self  or  his  servants,  but  that  it  is  just 
and  reasonable  that  the  common  carrier 
should  not  be  responsible  where  the  loss 
is  caused  by  no  fault  of  his  own,  or 
where  the  value  of  the  articles  has  been 
concealed  from  him  and  therefore  such 
exemptions  are  proper  to  be  allowed. 
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The  whole  question  is  fully  examined 
and  this  case  in  particular  treated  at 
length  in  Carriers  of  Goods,  2  Am. 
&  Eng.  Encyc.  of  Law  818;  see  also 
Carriers  op  Live  Stock,  3  Am.  & 
Eng.  Encyc.  of  Law  11. 

The  English  law  upon  the  subject  is 
statutory  and  will  be  found  in  Car- 
riers of  Goods,  supra. 

A  defendant,  in  a  bill  to  foreclose  a 
mortgage,  made  a  settlement  by  which  a 
portion  of  the  debt  was  paid  and  he 
gave  his  note  for  the  remainder.  This 
was  done  after  the  papers  necessary  for 
the  foreclosure  had  been  prepared  and 
the  defendant  signed  the  following 
agreement.  "I  do  hereby  agree  to  pay 

.  .  such  a  sum  of  money  as  the 
Hon.  Charles  H.  Ruggles  shall  say  is  a 
just  and  reasonable  compensation  for 
the  services  rendered,"  etc.  Payment 
being  refused  action  was  brought  on 
this  writing.  The  plaintiffs  attorneys 
made  out  a  bill  of  costs  which  Judge 
Ruggles  taxed  as  vice  chancellor  at 
$27.90,  and  it  appeared  on  the  trial  that 
the  charges  in  the  bill  were  the  compen- 
sation allowed  by  law  for  the  services 
specified  in  the  bill.  Judgment  was 
entered  for  the  plaintiff,  Bronson,  C.  J., 
saying:  "I  am  of  opinion  that  the  words 
in  the  agreement,  'a  fust  and  reason- 
able compensation  for  the  services  ren- 
dered,' by  the  solicitors  mean  neither 
more  nor  less  than  the  fees  or  compen- 
sation allowed  by  law  for  the  services. 
Nothing  was  claimed  but  taxable  costs 
and  no  question  was  made  but  that, 
such  costs  ought  to  be  paid.  The  ob- 
jection to  the  bill  was  that  the  costs 
were  too  high.  And  then  it  was 
agreed  that  Judge  Ruggles  should 
decide.  Although  it  would  have 
been  more  plain  if  the  parties  had 
said  costs  to  be  taxed  by  Judge  Rug- 
gles, still  it  seems  reasonably  clear 
that  such  was  their  meaning." 
Culler  v.  Hardenbergh,  1  Denio  (N. 
Y.)  508. 

A  defendant  having  filed  two  pleas 
which  were  demurred  to,  and  the  de- 
murrer sustained,  moved  the  court  for 
leave  to  file  amended  pleas  under  the 
24th  section  of  the  Illinois  Practice  act, 
which  provides  that  "at  any  time  be- 
fore final  judgment  in  civil  suits  amend- 
ments may  be  allowed  on  such  terms  as 
are  just  and  reasonable."  This  the 
court  granted,  but  upon  the  condition 
only  that  the  defendant  should  first 
present  an  affidavit  in  which  should  be 
set  out  the  facts  in  detail,  showing  a 
meritorious  defence  in  said  cause.  From 


this  condition  the  defendant  appealed 
and  the  court  held  the  imposition  of 
this  condition  error,  Murphy,  P.  J., 
saying:  "Leave  to  amend  pleadings 
necessary  to  present  an  issue  on  the 
merits  of  a  cause  is  no  longer  discre 
tionary  with  the  court  but  is  the  legal 
right  of  the  party.  .  .  In  this  case 
there  is  no  objection  to  grant  leave  be 
cause  the  same  was  not  asked  for  in 
apt  time,  for  it  appears  that  immediately 
upon  the  announcement  of  the  court 
that  the  demurrers  were  sustained  to- 
the  pleas  filed,  appellant  moved  for 
leave  to  file  amended  pleas.  .  .  This 
motion  the  court  refused  to  allow  except 
on  the  condition  above  stated.  We 
know  of  no  rule  of  practice  by  which 
the  court  had  a  right  to  impose  such 
terms.  We  have  been  referred  to  no 
case,  nor  have  we  been  able  to  find  one, 
showing  that  it  had  any  such  power  by 
the  common  law;  nor  are  we  aware  of 
any  statute  authorizing  such  a  practice. 

We    think  terms  'just  and 
reasonable'    as    employed    by  the 
legislature   in  the  above  section  ol 
the  Practice  act  obviously  has  refer 
ence  to  the  rule   of  practice  then 
existing  by  the  common  law,  and  con 
templated    no    other    or  different 
terms  than  would  be  just  and  reas- 
onable judged  by  that  practice.  By 
the  common  law  no  such  terms  as  here 
required  were  imposed  as  a  condition  to 
granting  leave  to  amend,  and  to  hold 
that  it  might  be  imposed  here  is  to  sus- 
tain a  principle  which,  carried  to  its 
logical    sequence,  would    permit  the 
opinion  of  the  court  below  to  impose 
condition  after  condition  upon  parties 
until  a  statute  wise  and  generous  in 
provision  and  spirit  shall  be  frittered 
away  and  defeated  entirely.    It  is  urged 
by  appellee  that  the  appellant  was  in 
default  a^er  demurrers  were  sustained 
to  his  plea.    This  position  we  think 
untenable.    But  for  the  statute  giving 
appellant  the  legal  right  to  amend  there 
might  be  force  in  the  position,  but  it  is 
not  perceived  he  w  it  could  be  in  default 
so  long  as  it  had  the  legal  right  to- 
amend.     If  by  the  law  the  right  is 
guaranteed  to"  it  we   are  unfamiliar 
with  any  principle  of  law  by  which 
it    can    be    declared    to   be   in  de- 
fault.    We    think    that    under  the 
statutes  of  this  State  leave  to  amend 
as  in  this  case  is  a  matter  of  right 
and  without  terms  at  all."  Empire 
Fire    Ins.  Co.  of  Chicago  z:  The 
Real  Estate  Trust  Cb.,   i  111.  App. 
39»- 
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JUSTICE. — Conformity  to  wha 
natural  law.1 

1.  Suit  being  brought  as  for  money 
loaned,  the  evidence  showed  that  the 
plaintiff  had  deposited  with  the  defend- 
ant a  certain  sum  of  money  to  keep  for 
him.  The  court  held  that  the  action 
was  not  supported  by  this  evidence  and 
that  a  demand  was  necessary  to  be 
made  for  money  specially  deposited  for 
safe  keeping  before  suit  is  brought,  and 
reversed  the  judgment  entered  in  the 
lower  court  for  the  plaintiff.  Counsel 
for  the  plaintiff  having  asked  for  a  re- 
bearing  the  court  adhered  to  its  former 
judgment,  Roberts,  J.,  saying:  "Each 
party  presents  a  case,  strongly  demand- 
ing the  claims  of  justice  in  its  behalf, 
abstractly  considered.  The  plaintiff 
below  shows  that  he  has  money  in  the 
hands  of  the  defendant  which  he  has  the 
right  to  demand  as  his  own,  and  urges 
that  this  is  the  matter  of  substance  to 
be  regarded  by  the  court;  that  whether 
the  proof  showed  the  transaction  to  be, 
strictly  speaking,  a  loan  of  money  or  a 
special  deposit  of  bank  bills,  the  sub- 
stance of  the  matter  is  in  justice  the  same, 
that  if  it  be  a  special  deposit  a  previous 
demand  was  only  material  in  reference 
to  costs,  the  suit  being  a  demand;  and 
if  a  demand  was  necessary,  the  failure 
to  allege  it  on  the  part  of  the  plaintiff  is 
cured  by  its  being  admitted  in  one  of 
the  pleas  of  defendant,  although  denied 
generally  in  another.  This,  it  is  ad- 
mitted, presents  a  strong  case,  invoking 
justice  in  its  behalf,  and  unless  the 
plain  and  inflexible  rules  of  law  stand 
in  its  way.  the  natural  inclination  of 
every  mind  must  be  to  yield  to  it.  On 
the  other  hand,  the  defendant  claims 
damages  to  a  much  larger  amount  than 
the  money  of  plaintiff  in  his  hands,  to 
which  he  is  entitled  by  reason  of  the 
trespass  of  plaintiff  upon  his  property, 
and  that  plaintiff  being  a  transient  per- 
son and  not  able  to  respond  in  damages 
for  said  trespass,  he  will  entirely  lose 
the  damages  to  which  he  is  entitled,  if 
he  is  compelled  to  pay  out  the  money 
in  his  hands,  and  that,  therefore,  his 
retention  of  the  money  is  his  only 
means  of  redress.  Surely  the  defend- 
ant may  invoke  the  claims  of  justice 
(abstractly  considered)  in  his  behalf, 
with  a  force  and  plausibility  not  sur- 
passed by  the  case  of  the  plaintiff. 
Although  the  counsel  upon  both  sides 
rely  upon  the  rules  of  law  as  respec- 
tively presented  by  them,  it  is  obvious 
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that  the  great  argument,  whether  ex- 
pressly developed  or  not,  by  which 
those  rules  are  sought  to  be  discovered, 
interpreted  and  enforced,  consists  in  an 
appeal  to  the  sense  of  justice  of  the 
court.  The  opinion  of  the  court  in  this 
case  does  not  yield  to  the  force  of  that 
appeal.  Having  written  it,  I  avail  my- 
self of  the  opportunity  afforded  by  this 
application  to  present  my  views*  upon 
the  foundation  and  force  of  this  appeal  to 
the  sense  of  justice  of  the  court,  whether 
used  as  an  influencing  consideration  in 
interpreting  and  enforcing  the  rules  of 
law  or  directly  urged  as  the  basis  of 
judicial  action.  A  frequent  recurrence 
to  first  principles  is  absolutely  necessary 
in  order  to  keep  precedents  within  the 
reason  of  the  law.  "Justice"  is  the 
dictate  of  right,  according  to  the  com- 
mon consent  of  mankind  generally,  or 
of  that  portion  of  mankind  who  may  be 
associated  in  one  government,  or  who 
may  be  governed  by  the  same  princi- 
ples and  morals.  Law  is  a  system  of 
rules,  conformable,  as  must  be  supposed, 
to  this  standard,  and  devised  upon  an 
enlarged  view  of  the  relations  of  per- 
sons and  things  as  they  practically  ex- 
ist. "Justice  is  a  chaotic  mass  of 
principles.  Law  is  the  mass  of  princi- 
ples classified,  reduced  to  order  and 
put  in  the  shape  of  rules,  agreed  upon 
by  this  ascertained  common  consent. 
Justice  is  the  virgin  gold  of  the  mines, 
that  passes  for  its  intrinsic  worth  in 
every  case,  but  is  subjec.  to  a  varying 
value,  according  to  the  scales  through 
which  it  passes.  Law  is  the  coin,  from 
the  mint,  with  its  value  ascertained  and 
fixed,  with  the  stamp  of  government 
upon  it,  which  insures  and  denotes  its 
current  value.  The  act  of  moulding 
justice  into  a  system  of  rules  detracts 
from  its  capacity  of  abstract  adaptation 
in  each  particular  case,  and  the  rules  of 
law,  when  applied  to  each  case,  are 
most  usually  but  an  approximation  to 
justice.  Still  mankind  have  generally 
thought  it  better  to  have  their  rights 
determined  by  such  a  system  of  rules 
than  by  the  sense  of  abstract  justice,  as 
determined  by  any  one  man,  or  set  of 
mm,  whose  duty  it  may  have  been  to 
adjudge  them.  Whoever  undertakes  to 
determine  a  case  solely  by  his  own 
notions  of  its  abstract  justice  breaks 
down  the  barriers  by  which  rules  of 
justice  are  erected  into  a  system  and 
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thereby  annihilates  law.  A  sense  of 
justice,  however,  must  and  should  have 
an  important  influence  upon  every  well 
organized  mind  in  the  adjudication  of 
causes.  Its  proper  province  is  to  super- 
induce an  anxious  desire  to  search  out 
and  apply,  in  their  true  spirit,  the 
appropriate  rules  of  law.  It  cannot  be 
lost  sight  of.  In  this  it  is  like  the  polar 
star  that  guides  the  voyager,  although 
it  may  not  stand  over  the  port  of  des- 
tination. To  follow  the  dictates  of  jus- 
tice, when  in  harmony  with  the  law, 
must  be  a  pleasure:  but  to  follow  the 
rules  of  law,  in  their  true  spirit,  to  what- 
ever consequences  they  may  lead  is  a 
duty.  This  applies  as  well  to  rules  es- 
tablishing remedies  as  to  those  estab- 
lishing rights.  These  views  will,  of 
course,  be  understood  as  relating  to 
my  own  convictions  of  duty  and  as  being 
the  basis  of  my  own  judicial  action. 
Duncan  v.  Magette,  25  Tex.  245,  251. 

Such  also  is  the  reasoning  of  Mr. 
Justice  Walker,  in  the  dissenting 
opinion  in  the  case  of  Borden  v.  State, 
6  English  (Ark.)  553,  in  which  he  says: 
"In  Rex  v.  Clegg.  1  Strange  475,  For- 
TEsquE,  J.,  said:  'It  is  certain  that 
natural  justice  requires  that  no  man 
should  be  condemned  without  notice.' 
In  Bloom  v.  Burdick.  1  Hill  (N.  Y.) 
130,  Bronson,  J.,  said:  'It  is  a  cardinal 
principle  in  the  administration  of  jus- 
tice that  no  man  can  be  condemned  or 
divested  of  his  rights  until  he  has  had 
the  opportunity  of  being  heard.'  In 
Bustard  v.  Gates.  4  Dana  (N.  Y.) 
Robertson.  C.  J.,  said:  'It  is  a  gen- 
eral rule  of  the  common  law  and  of 
common  sense,  as  well  as  of  common 
justice,  that  a  court  has  no  jurisdiction 
to  render  a  judgment  against  a  per- 
son who  has  had  no  notice  whatever 
of  the  proceedings  against  him '  In 
the  case  of  Mary,  3  Peters  Cond.  Rep. 
(U.  S.)  312,  Marshall,  C.  J.,  said: 
'But  notice  of  the  controversy  is  neces- 
sary in  order  to  become  a  party.  And 
it  is  a  principle  of  natural  justice,  of  uni- 
versal obligation,  that,  before  the  rights 
of  an  individual  be  bound  by  a  judicial 
sentence,  he  shall  have  notice,  either 
actual  or  implied,  of  the  proceedings 
against  him.'  In  Boswell's  Lessee  v. 
Otis<r/flA.  9  How.  (U.  S.)  350,  Mc- 
Lean, J.,  said:  'No  principle  is  more 
vital  to  the  administration  of  justice 
than  that  no  man  shall  be  condemned 
in  his  person  or  property  without  notice 
and  an  opportunity  to  make  his  de- 
fence.' In  the  face  of  these  authorities, 
embracing  the  opinions  of  the  most  dis- 


tinguished and  profound  jurists  in  the 
highest  English  and  American  courts, 
including  their  latest  published  opin- 
ions, can  it  be  said  that  this  right  to 
be  heard  in  defence  of  property  is  not  a 
'natural  right  of  universal  obligation'? 
And  if  such,  then  it  is  evident  that 
such  notice  is  indispensably  necessary 
to  the  validity  of  a  judgment  against 
the  person." 

The  majority  of  the  court,  on  the 
other  hand,  in  the  same  case,  appear  to 
have  regarded  "justice"  as  that  which 
is  due  to  man,  not  as  some  divine  or 
natural  right,  but  only  under  the  obli- 
gation of  some  human  law,ScoTT.J.,say- 
ing,  after  the  citation  of  the  authorities 
given  above,  "The  same  author  (Bur- 
lamaqui)  defines  'justice  in  a  judicial 
sense'  to  be  'nothing  more  or  less  than 
exact  conformity  to  some  obligatory 
law;'  and,  therefore,  he  says  that  'all 
human  actions  are  either  just  or  un- 
just as  they  are  in  conformity  to  or  in 
opposition  to  law.'   The  doing  of  jus- 
tice, then,  in  a  judicial  sense,  is  the  per- 
formance towards  another  of  whatever 
is  due  to  him  in  virtue  of  a  perfect  and 
rigorous  right,  the  execution  of  which 
he  may  demand  by  forcible  means 
unless  we  6atisfv  him  freely  anil  with 
good  will.    Whfle,  on  the  other  hand, 
the  performance  of  duties  to  another 
only  in  virtue  of  an  imperfect  or  non- 
rigorous obliga'ion  which  cannot  be 
insisted  on  by  violent  methods  but  the 
fulfilling  of  which  is  left  to  each  man's 
honor  and  conscience,  are  compre- 
hended under  humanity,  charity  or 
benevolence  in  opposition  to  justice. 
Now  according  to  these  principles  and 
definition,  which  we  have  laid  down 
from  an  author  of  the  most  unques- 
tionable authority  on  these  points,  if 
it  be  contrary  to  natural  justice  that  a 
man  should   be  condemned  without 
notice  and  an  opportunity  to  be  heard, 
as  is  said  by  Fortes<iue,  such  is  be- 
cause it  is  a  principle  of  natural  law,  as 
is  said  by  Judge  Marshall,  that  be- 
fore the  right  of  an  individual  can  be 
bound  by  a  judicial  sentence  he  shall 
have  notice,  actual  or  constructive,  of 
the  proceedings  against  him.  Because 
otherwise    there  could  be  no  non- 
conformity to  an  obligatory   law  to 
bring  such  an  action  within  the  defini- 
tion of  injustice.    Such  a  natural  law  is 
then  assumed  by  the  remark  of  Forte- 
sque  and  its  existence  is  amrmativelv 
asserted  by  Judoe  Marshall  with 
the  further  remark  that  itis  of  'universal 
obligation.'    We  would  feel  that  it  was 
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*  presumption  in  us  even  directly  to 
gainsay  these  great  authorities,  if  we 
did  not  feel  sure  that  thev  did  not  use 
these  expressions  in  a  scholastic  sense, 
but  only  in  that  loose  and  general  sense 
in  which  strong  language  is  often  used 
to  affirm  the  existence  of  any  highly 
important  general  rule  of  very  extensive 
application.  We  feel,  therefore,  in 
what  we  shall  say  on  this  point,  that 
there  is  more  of  vindication  from 
heretical  inference  from  these  general 
expressions  than  of  assault,  even  covert 
upon  these  great  names."  The  court, 
therefore,  held  upon  this  reason  that  the 
law  of  notice  before  judicial  sentence 
was  not  such  a  law  of  nature,  as  ex- 
pressed by  the  term  natural  just  ce,  as 
would  make  a  human  law  nonobliga- 
tory  that  would  circumscribe  the  sphere 
of  its  operation.  Borden  v.  State,  6 
Eng.  (Ark.)  519,  528. 

In  the  wider  sense  this  word  was 
used  by  Judge  McLean  in  charging 
the  grand  jury  upon  the  recent  military 
expedition  organized  in  the  United 
States  against  the  island  of  Cuba,  when 
after  citing  the  act  of  congress  of  the 
Joth  of  April,  1818,  entitled  "an  act  for 
the  punishment  of  certain  crimes."  he 
said:  "In  passing  the  above  law,  con- 
gress has  performed  a  high  national 
duty.  A  nation,  by  the  laws  of  nations, 
is  considered  a  moral  being,  and  the 
principle  which  imposes  moral  re- 
straints on  the  conduct  of  an  individual 
applies  with  greater  force  to  the  actions 
of  a  nation.  'Justice,'  says  Vattel,  'is 
the  basis  of  society,  the  sure  bond  of 
all  commerce.  Human  society,  far 
from  being  an  intercourse  of  assistance 
and  good  offices,  would  be  no  longer 
anything  but  a  vast  scene  of  robbery,  if 
there  were  no  respect  to  this  virtue, 
which  secures  to  everyone  his  own.'  It 
is  still  more  necessary  between  nations 
than  between  individuals,  because  in- 
justice produces  morfe  dreadful  conse- 
quences in  the  quarrels  of  these  power- 
nil  bodies  politic,  and  it  is  still  more 
difficult  to  obtain  redress."  5  McLean 
(U.  S.)  306. 

In  this  sense  also  was  the  decision 
that  where  street  commissioners  of  a 
city  are  required  by  law  to  let  contracts 
for  city  improvements  to  the  lowest 
bidder,  a  violation  of  that  provision  is 
to  be  regarded  prima  facie  at  least  as 
"affecting  the  substantial  justice  of  the 
tax  levied  to  pay  for  such  an  improve- 
ment, and  therefore  a  provision  in  the 
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city  charter  that  no  error  or  informality 
In  the  proceedings  of  any  officers  en- 
trusted with  the  same  (that  is.  levying 
and  collecting  taxes),  not  affecting  the 
substantial  justice  of  the  tax  itself, 
shall  vitiate  or  in  any  way  affect  the 
validity  of  the  tax  or  assessment'*  will 
not  save  the  tax,  where  the  contract,  in 
payment  of  which  it  is  imposed,  has 
been  let  out  without  such  proposals  as 
would  enable  bids  to  be  made  for  it. 
Wells  v.  Burnham,  20  Wis.  112. 

1.  Fleeing  from  Justice — Fugitive 
from  Justice. — For  examples  of  the 
secondary  meaning  of  these  words, 
the  above  phrase  may  be  cited,  as  used 
in  the  constitution  of  the  United  States 
and  kindred  statutes  of  various  States. 
For  their  meaning  see  Extradition, 
7  Am.  &  Eng.  Encyc.  of  Law  645,  and 
the  cases  there  cited.  See  also  United 
States  v.  O'Brien,  3  Dillon  (U.  S.)  381; 
United  States  v.  Smith,  4  Day  (Conn.) 
I3i ;  State  v.  Washburn,  48  Mo.  240. 

Hands  of  Justice. — In  construing  the 
provision  of  a  life  policy  of  insurance 
that  it  should  be  void  if  the  assured 
"shall  die  by  his  own  hand,"  the  court 
held  that  the  self  destruction  of  the  in- 
sured while  insane  and  incapable  of 
discerning  between  right  and  wrong 
was  not  within  the  provision,  Wil- 
lakd,  J.,  saying:  "It  is  material  to  de- 
termine, in  the  first  place,  what  is 
meant  by  the  term  death  by  his  own 
hand,  which  is  to  avoid  the  policy.  If 
the  words  are  construed  according  to 
the  letter,  an  accidental  death  occa- 
sioned by  the  instrumentality  of  the 
hand  of  the  insured  would  fall  within 
the  exception.  Thus,  should  the  in- 
sured by  mistake  swallow  poison  and 
thereby  terminate  his  life,  his  repre- 
sentatives could  not  recover  the  policy, 
if  the  poison  was  conveyed  to  his 
mouth  by  his  own  hand.  The  same 
rule  of  construction  applied  to  the 
words  death  by  the  hands  of  justice,  in 
the  same  connection,  would  take  the 
case  out  of  the  exception,  if  the  death 
was  occasioned  by  strangulation  by  a 
rope  instead  of  the  hands  of  the  minis- 
ter of  justice.  But  it  is  too  plain  for 
argument  that  the  literal  meaning  is 
not  the  true  meaning  of  either  phrase. 
Death  by  the  hands  of  justice  is  a  well 
known  phrase,  denoting  an  execution, 
either  public  or  private,  of  a  person 
convicted  of  crime,  in  any  form  allowed 
by  law.  The  moral  guilt  of  the  party 
executed  has  nothing  to  do  with  the 
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definition.  Socrates,  though  he  took 
the  poison  from  his  own  hand,  died  by 
the  hands  of  justice,  in  this  sense  of  the 
term.  It  would  be  an  abuse  of  language 
to  charge  him  with  an  act  of  inten- 
tional self  destruction.  The  martyrs 
who  perished  at  the  stake  in  like  man- 
ner "died  by  the  hands  of  justice."  In 
popular  language  the  term  death  by  his 
own  hand  means  the  same  as  suicide, 
or  felo  de  se.  The  first  two,  indeed, 
are  not  technical  terms,  and  may  be 
used  in  a  sense  excluding  the  idea  of 
criminality.  The  connection  in  which 
they  are  used  in  this  policy  indicates 
that  the  phrase  death  by  his  own  hand 
meant  an  act  of  criminal  self  destruc- 
tion. Provisos  declaring  the  policy  to 
be  void  in  case  the  assured  commit 
suicide  or  die  by  his  own  hand  are 
used  indiscriminately  as  expressing  the 
same  idea.  In  the  note  to  Borradale  v. 
Hunter,  5  Man.  &  Gr.  648,  are  given 
the  forms  of  the  proviso,  and  by 
seventeen  of  the  principal  London  in- 
surance companies.  In  eight  of  them 
the  exception  is  by  death  by  suicide, 
and  in  nine  of  a  death  by  the  assured" s 
own  hands.  In  two  a  separate  pro- 
vision is  made  in  case  of  a  death  by 
suicide,  not  felo  de  se,  and  in  the 
others  in  case  of  a  death  by  his  own 
hands  not  felo  de  se.  It  is  obvious, 
therefore,  that  the  phrase  death  by  his 
own  hand  and  death  by  suicide  mean 
the  same  thing,  and  that  both,  unless 
qualified  by  some  other  expressions, 
import  a  criminal  act  of  self  destruc- 
tion. The  connection  in  which  they 
stand  in  this  policy  favors  this  con- 
struction. The  first  four  exceptions  in 
the  policy  are  of  acts  innocent  in 
themselves,  three  of  which  become  in- 
operative if  the  defendants  give  their 
consent  and  have  it  endorsed  on  the 
policy.  Then  follow  the  last  four  ex- 
ceptions, viz,  if  he  shall  die  by  his 
own  hand,  or  in  consequence  of  a. 
duel,  or  by  the  hands  of  justice,  or  in 
the  known  violation  of  any  law.  By 
the  acknowledged  rule  of  construc- 
tion, noscitur  a  sociis,  the  first  member 
of  the  sentence,  if  there  be  any  doubt  in 
its  meaning,  should  be  controlled  by 
the  other  members,  which  are  entirely 
unequivocal  and  should  be  construed  to 
mean  a  felonious  killing  of  himself. 
Broome's  Maxims  450,  293.  It  is  a  note 
laid  down  by  Lord  Bacon  that  cofu- 
latio  verborum  indicat  acceptionem 
in  eodem  sensu;  the  coupling  of  words 
together  shows  that  they  are  to  be  un- 
derstood in  the  same  sense.   And  when 


the  meaning  of  any  particular  word  is 
doubtful  or  obscure,  or  when  the  ex- 
pression, taken  singly,  is  inoperative, 
the  intention  of  the  parties  using  it  may 
frequently  be  ascertained  and  carried 
into  effect  by  looking  at  the  adjoining 
words,  or  at  expressions  occurring  in 
other  parts  of  the  same  instrument,  for 
qua  non  valeanl  sinqula  juncta  favant. 
Bacon's  Works,  vol.  4,  p.  26;  2  Buls.; 
Moore's  Maxims  293.  Besides,  the 
words  in  this  case  are  those  of  the  in- 
surer, and  it"  susceptible  of  two  mean- 
ings, should  be  taken  strongly  against 
him."  Breasted  v.  Farmers'  Loan  & 
Trust  Co.,  4  Selden  (N.  Y.)  292. 

Offences  against  public  Justice  form 
the  subject  of  ch.  10  of  4  Blackstone's 
Commentaries.  They  are:  embezzling 
or  vacating  records,  or  falsifying  cer- 
tain other  proceedings  in  a  court  of 
judicature;  excessive  duress  of  impris- 
onment by  jailors,  whereby  to  make 
any  prisoner  accuse  and  turn  evidence 
against  some  other  person;  obstructing 
the  execution  of  lawful  process;  escape, 
which  constitutes  offence  in  the  officer 
also,  if  through  his  negligence  or  con- 
nivance; breach  of  prison;  rescue;  re- 
turning from  transportation  (the  law  as 
to  transportation  has,  however,  been 
greatly  modified);  taking  reward  under 
pretence  of  helping  owner  to  his  stolen 
goods  was  punishable  as  the  original 
felony  was  punishable  under  4  Geo.  I, 
ch.  11,  whereby  the  notorious  Jonathan 
Wild  was  hanged;  receiving  stolen 
goods;  compounding  prosecutions,  for 
which  the  guilty  offender  was,  un- 
der 18  Eliz.,  ch.  5,  not  only  to 
forfeit  £10,  but  to'  stand  on"  the 
pillory  for  two  hours,  and  to  be  for- 
ever disabled  to  sue  on  any  popular 
or  penal  statute;  conspiracy  to  indict, 
which  the  ancient  common  law  pun- 
ished with  the  villainous  judgment,  viz, 
loss  of  credit  as  jurors  or  witnesses, 
forfeiture  of  goods  and  chattels  and 
lands  for  life,  to  have  those  lands 
wasted,  houses  razed,  etc.  and  the  of- 
fenders themselves  imprisoned;  perjury 
committed  relative  to  litigation,  though 
by  statute  legislative  committees,  etc, 
have  sometimes  been  vested  with  power 
to  administer  oaths  making  the  wit- 
nesses liable  under  the  perjury  laws; 
bribery,  for  which  Chief  Justice'Thorpe 
was  hanged  in  the  reign  of  Edw.  Ill, 
the  offence  being  especially  heinous  in 
a  judge;  embracery;  false  verdict;  neg- 
ligence of  public  officers;  oppres- 
sion by  magistrates;  extortion  by  offi- 
cers. 
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lUSTICE  OF  THE  PEACE. 


CllMM  Of. 


L  Osienr  or  Justices  of  the  Peace. — The  office  of  justice  of 
the  peace  is  of  very  ancient  origin.1  Under  the  common  law  the 
power  of  the  justice  of  the  peace,  except  in  minor  misdemeanors, 
was  merely  preventive  and  provisional.*  At  first,  the  justice  was 
a  conservator  of  the  peace,  without  judicial  powers,  an  officer  to 
arrest  offenders  for  breaches  of  the  peace  in  his  presence.  But 
in  the  reign  of  Edward  III,  some  judicial  authority  was  given 
him.  The  justices  were  originally  selected  in  full  county  court 
before  the  sheriff,  but  after  the  accession  of  Edward  III  they  were 
appointed  by  the  crown.3 

n.  Classes  of  Justices  nr  England. — In  the  English  system 
there  were  two  grades  of  justices  of  the  peace,  "the  simple  jus- 
tice and  the  justice  of  the  quorum,  the  latter  being  one  of  those 
indicated  in  the  commission  as  selected  to  compose  the  court  of 
quarter  session."4  But,  practically,  this  distinction  amounted 
to  little  or  nothing.5  The  justices  were  to  be  of  "  the  best  repu- 
tation and  most  worthy  men,"® 


1.  "Origin  of  Justices  of  the  Peace  — 

The  office  of  justice  of  the  peace  is 
more  ancient  than  the  English  Bible; 
and  if  we  are  to  judge  from  the  large 
number  of  works  published  concern- 
ing the  duties  connected  with  it,  it  has 
been  in  England  as  honorable  and  im- 
portant an  office  as  it  is  ancient.  Like 
many  other  excellent  institutions,  its 
origin  is  associated  with  the  history  of 
a  woman,  whose  conduct  necessitated, 
if  her  influence  did  not  directly  pro- 
duce, the  creation  of  a  new  office. 
When  Queen  Isabel,  wife  .of  Edward 
II,  succeeded  in  her  extraordinary 
project  of  deposing  her  husband,  and 
in  transferring  the  crown  to  her  son 
Edward  III.  the  feeling  of  uneasiness 
among  the  people  was  increased  and 
public  riots  ensued.  The  old  king  was 
hurried  from  castle  to  castle,  and  this 
irritated  anew  many  subjects  of  the 
realm.     There  were  already  certain 


indeed,  if  we  let  the  name  of  justice  go 
and  seek  for  the  substance  of  the  office 
of  magistrate  only,  we  may,  perhaps,  go 
back  to  the  time  of  William  the  Conquer- 
or, or  even  to  the  Roman  age.  It  seems 
just,  however,  to  consider  the  statute  of 
Edward  III,  before  referred  to.  as  the 
source  of  the  office  of  justice  in  name,' 
as  there  the  officer  is  distinctly  stated 
to  be  a  'justice  of  the  peace.' "  Honey- 
man's  Practice  and  Pleading  (N.  J.), 
1,  2;  i  BI.  Com.  349;  1  Edw.  Ill,  ch. 
16;  36  Edw.  Ill,  ch.  12;  Dalton's 
Inst.  6. 

3.  Murfree's  Justice  Practice,  §2;  4 
Bl.  Com.  272;  s  Bac.  Abr.  405;  2  Hale, 
P.  C.  46. 

8.  Murfree's  Justice  Practice,  §  I. 
"The  precise  functions  of  a  justice  were 
settled  by  the  form  of  the  king's  com- 
mission. This  was  enlarged  from  time 
to  time  between  the  days  of  the  Ed- 
wards and  those  of  *  Good  Queen  Bess ' 


public  officers  whose  express  duty  it   until  Sir  Christopher  Wray,  Lord 


was  to  preserve  the  peace — sheriffs, 
coroners,  constables,  tything  men  and 
others.  But  these  were  deemed  in- 
sufficient, and  parliament  created  a  new 
office,  that  of  'conservator  of  the  peace,' 
sometimes  also  called  'warden,'  or 
'keeper  of  the  peace.'  which,  by  a  sub- 
sequent statute,  was  known  as  justice 
of  the  peace.' 

"Perhaps  it  is  not  strictly  correct  to 
attribute  the  rise  of  this  office  to  the 
time  of  Edward  III,  inasmuch  as 
by  statute  of  Edward  I,  'tem- 
poral justices,'  who  were  'conserva- 
tors of  the  peace.'  were  to  be  ap- 
pointed. But  there  were  such  officers 
in  substance  even  before  that  time;  and 


Chief  Justice,  in  1590,  directed  the 
form  to  be  much  as  it  is  at  present  in 
England.  At  this  time  the  statute  had 
already  conferred  so  many  additional 
powers  and  had  imposed  so  great  a  va- 
riety of  obligations  upon  a  justice,  that 
commentaries  became  necessary  to 
state  and  explain  them.  Even  then  it 
was  uncertain  where  the  limits  of  their 
powers  were,  as  the  books  were  not 
agreed."  Honeyman's  Practice  and 
Pleading  (N.  J.),  §  5;  1  Bl.  Com.  354. 

4.  Murfree's  Justice  Practice,  $  2;  1 
Bl.  Com.  352. 
0.  1  Bl.  Com.  352. 

6.  Honevman's  Practice  (N.J.)  28; 
13  Rich,  il,  ch.  7. 
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Manner  of  Selecting   JUSTICE  OF  THE  PEACE.       in  United  Stat*. 


possessed  of  lands,1  and  learned  in  the  law.* 

TTT.  Mannee  oj  Selecting  in  TJkited  States. — In  most  of  the 
United  States,  justices  of  the  peace  are  chosen  at  the  general 
election.  In  the  following  States  and  territories  the  justices  are 
elected :  Alabama,3  Arkansas*  California,6  Colorado,9  Connecti- 
cut,7 Dakota,8  Georgia,9  Illinois}9  Indiana}*  Iowa}*  Kansas}3 
Kentucky}*  Louisiana}6  Michigan}9  Minnesota}1  Mississippi}* 
Missouri}9  Nebraska}9  Nevada}1  New  Jersey}*  New  Mexico}* 
New  York}*  North  Carolina}6  Ohio}9  Oregon  *T  Pennsylvania}* 
Rhode  Island}9  South  Carolina,  quare}9 


1.  18  Henry  VI,  ch.  n;  Holt,  C.  N. 
P.  (Eng.)  458.  See  also  39  Vict., ch.  24. 

2.  13  Rich.  II,  ch.  7. 

3.  Two  for  each  precinct,  who  hold 
for  four  years.  Const.  Ala.,  art.  6, 
$  13,  Code",  §  754. 

4.  One  for  every  two  hundred  votes, 
but  two  in  every  township,  however 
small,  hold  for  two  years.  Dig.  Stat- 
utes Ark.,      4016,  4017. 

5.  In  their  respective  townships  or 
cities,  and  hold  their  office  two  years. 
2  Code  Cal.,  §  10113. 

6.  A  justice  in  each  precinct,  who 
holds  for  two  years.  Gen.  Stats.  Colo, 
§  666,  p.  274. 

7.  And  hold  office  for  two  years. 
Gen.  Stats.  Conn.,  pp.  240, 373  to  375, 
381,  607. 

8.  By  the  voters  of  the  county  and 
hold  for  two  years.  2  Levissees,  Da- 
kota Code,  p.  375. 

9.  In  each  militia  district,  hold  for 
four  years,  unless  removed.  Code  of 
Ga.,  $  435;  Hinton  v.  Lindsay.  20  Ga. 
746. 

10.  In  and  for  such  districts  as  are  or 
may  be  provided  by  law.  Const.  111. 
(1S70),  art.  6,  21,  28;  1  Rev.  Stats., 
pp.  13^,  137. 

11.  In  each  township,  and  hold  four 
years.  Const.  Ind.  (185 1).  art.  7, 
§  14;  Rev.  Stats.,  §  174.  p  26.  As  to 
justice's  bond,  see  State  v.  Flinn,  3 
Black.  72.  Also  Kress  v.  State,  65  Ind. 
106;  and  Dietricks  v.  Shaw.  43  Ind.  175. 

12.  In  each  township  two  justices,  who 
hold  two  years.  Rev.  Code  Iowa, 
$  389,  p.  84,  and  §  590,  p.  162. 

13.  In  each  township  two  justices,  who 
hold  two  years.  Const,  of  Kansas,  ait. 
3,  1,  9;*  Phillips  v.  Thralls.  26  Kan. 
780;  Wilcox  r.  Johnson,  34  Kan.  655. 

14.  In  each  justice  district  designated 
by  the  county  court  of  the  county,  two 
justices,  who  hold  for  four  years. 
Gen.  Stats.  Ky.,  p.  376. 

IB.  In  each  police  jury  ward,  and  hold 
two  years. 


16.  In  each  township  four  justices, 
who  hold  for  four  years.  Const.  Mich. 
(1850),  art  6,  §  17;  1  Mich.  Stats. 
(How.  Ann.),  p.  53. 

17.  In  each  town,  at  the  stated  town 
meeting,  two  justices,  who  hold  two 
years.    Rev.  Stats.  Minn.,  p.  109. 

18.  And  hold  two  years.  Const.  Miss, 
art.  6,  §23;  Rev.  Code  Miss.,  $  118. 

1*.  In  each  municipal  township,  two 
justices  (cities  and  incorporated  towns 
may  have  more  than  two  justices)  hold 
for  four  vears.  1  Rev.  Stats.  Mo, 
$$  2807,  28'it,  2816,  2805. 

20.  In  and  for  such  districts  as  may  be 
provided  by  law.  Const.  Neb.,  art 
6,  §  18,  2. 

21.  And  are  township  officers,  hold 
for  two  years.    2  Comp.  Laws  Nev, 

2216,  2620. 

22.  At  annual  meetings  of  the  town- 
ship and  wards  in  the  counties,  hold  one 
year.    ReV.  Stats  N.  J,  p.  534. 

23.  In  such  manner  as  the  legislature 
prescribes.  Comp.  Laws  New  Mex- 
ico, p.  60. 

24.  And  hold  four  years.    Rev.  Stats. 
N.  Y.,  p.  358. 

25.  Here  justices  are  elected  by  the 
general  assembly  and  are  not  required 
to  give  official  bonds.  1  N.  C.  Code, 
$St9. 

26.  A  competent  number  in  each 
township,  who  hold  three  years.  Const. 
Ohio  (1851),  art.  4,  §  9. 

27.  One  in  each  election  precinct,  who 
holds  two  years.  Gen.  Laws  Oreg.,  p. 
695. 

28.  And  hold  five  years.  Const.  Pa, 
art.  5,  §  7. 

29.  If  trial  justices,  they  hold  three 
years.  Pub.  Stats.  R.  I,  pp.  20,  74,  75, 
5»9- 

80.  The  constitution  of  1868  provided 
that  a  competent  number  shall  be 
chosen  in  each  county  by  the  voters 
thereof  as  the  general  assembly  directs. 
In  1870  the  legislature  authorized  the 
governor,   with   the  consent  of  the 
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Qualification!. 


Tennessee}  Texas?  Vermont?  Virginia?  West  Virginia?  and 
Wisconsin?  In  the  following  States  the  justices  of  the  peace 
are  appointed  by  the  governor*  Maine?  Maryland?  Massa- 
chusetts? Delaware?9  Florida?*  New  Hampshire?* 

IV.  Qualifications. — To  be  eligible  to  the  office  of  justice  of 
the  peace,  the  person  must  be  a  citizen  of  the  United  States,  a 
male13  citizen  of  the  State  in  which  he  is  elected  or  appointed, 
must  be  of  good  moral  character,  and  generally  must  reside  in 
the  subdivision  of  territory  to  which  the  office  is  appurtenant,14 
and  must  have  his  office  located  within  that  territory 16  A  justice 
is  disqualified  to  try  a  case  when  he  is  related  to  either  of  the 
parties  to  the  suit,  and  this  relationship  which  disqualifies  differs 
in  different  States.16 


senate,  to  appoint  trial  justices  with 
full  jurisdiction  usually  exercised  by 
justices  for  each  county,  to  hold  for  two 
rears.  Const.  S.  Car."  art.  4,  §21;  Rev. 
Stat.  S.  Car.,  p.  194. 

I.  Two_in  each  civil  district  Three 
at  the  county  seat  and  more  in  the 
larger  towns  and  cities.  They  hold  six 
years.   M.  &  V.  Code  Tenn.,  §$  389  to 

394  and  h  S829- 

i.  Two  for  each  precinct,  who  hold 
two  years.   1  Pasch.  Laws  Texas,  pp. 

%  386. 

t.  By  the  freemen  of  the  towns  and 
hold  one  year.  Const  Vt  (amended), 
18, 19;  Rev.  Stat.  Vt,  p.  47. 

1  And  hold  for  three  years.  Const. 
Va.,  art.  7,  §  2. 

5.  And  hold  four  years.  Rev.  Stat. 
W.  Va.,  ch.  73,  §  2. 

(.  Four  in  each  township,  two  annu- 
ally at  town  meeting,  and  hold  two 
years.  Rev.  Stat.  Wis.,  pp.  285,  286. 

T.  And  hold  for  seven  years.  Const 
Me.,  art.  5,  pt  1,  §  8. 

8.  And  hold  for  two  years.  Rev. 
Code  Md.,  p.  "(20. 

»•  By  and  with  the  advice  of  council. 
They  hold  for  three  years.  Pub.  Stat. 
Mass.,  p.  863. 

10.  And  hold  for  6even  years  if  they 
behave  well.   Const.  Del.,  art.  6.  $  24. 

II.  As  many  as  he  deems  necessary. 
They  hold  four  years  subject  to  removal 
by  the  governor.  Const  Florida  (1875), 
art.  6.  §  15. 

18.  They  hold  five  years.  Const.  N. 
H.,  art.  75.  See  also  Murfree's  Justice, 
Practice,'  schedule  "A"  to  $  8,  from 
which  the  above  synopsis  is  taken. 

13.  Anonymous,  107  Mass.  604; 
Opinion  of  Sup.  Ct.  62  Me.  596;  Mur- 
free's Justice,  Practice,  $$9,  io,  11. 

14.  Murfree's  Justice,  Practice,  $  9. 
«•  Phillips  v.  Thralls,  26  Kan.  780; 


Wilcox  v .  Johnson,  34  Kan.  655.  If 
the  justice  holds  his  office  elsewhere 
he  may  be,  by  mandamus,  compelled  to 
remove  to  the  lawful  territory.  State 
v.  Shropshire,  4  Neb.  411;  Hall  v.  Peo- 
ple, 57  111.  307;  People  v.  HaUey,  37  N. 
Y.  348;  Hamilton  v.  State,  3  Ind.  458: 
State  v.  Judge,  7  Iowa  186.  As  to  who 
may  be  relator,  see  further,  People  v. 
Halsey,  37  N.  Y.  348;  State  v.  Bailey, 
7  Iowa  390;  County  Com.  v.  State, 
11  111.  202.  Contra,  Heffner  v.  Com., 
28  Pa.  St.  108;  People  v.  Regents,  4 
Mich.  98;  People  v.  Inspectors,  4 
Mich.  107;  Arberry  v.  Bearers,  6  Tex. 
457;  Sanger  v.  Com.,  25  Me.  291; 
Mitchel  v.  Boardman,  79  Me.  469;  Bob- 
bett  v.  State,  10  Kan.  9. 

16.  Disqualified  by  Relationship. — If 
related  to  a  party  in  interest,  though 
ignorant  of  the  interest,  it  has  been 
held  the  justice  has  no  jurisdiction, 
and  in  issuing  an  execution  on  a  judg- 
ment rendered  under  such  circum- 
stances, he  is  a  trespasser.  Birdsall  v. 
Fuller,  11  Hun  (N.  Y.)  204.  But  the 
relationship  must  be  so  near  as  to  raise 
of  itself  evidence  of  partialty.  Eggles- 
ton  v.  Smiley,i7johns.  (N.Y.)  133,  191; 
Carman  x>.  Newell,  1  Den.  (N.  Y.)  2j. 
The  relationship  which  disqualifies  is 
held  to  include  sister  in  law.  Foot  v. 
Morgan,  1  Hill  (N.Y.)  654.  Or  son  in 
law.  Rivenburgh  ?>.  Henness,  4  Lans. 
(N.  Y.)  208;  Watterson  v.  Ramsey,  2 
Pa.  County  Ct.  137.  Brother  or  son  or 
son  in  law.  See  The  Complete  Digest 
(1887).  "January  to  June,"  p.  1589. 

In  Connecticut,  the  justice  is  disquali  • 
fied  where  "he  or  his  son,  father, 
brother,  father  in  law,  son  in  law,  part- 
ner, clerk  or  student,  or  any  other 
person  occupying  the  same  office,  shall 
act  as  attorney,  or  shall  have  drawn  up 
the  declaration  or  complaint"  Pub. 
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V.  Be  Jtjbe  oe  De Facto  Justices.— A  justice  of  the  peace  may 
be  a  de  jure  or  a.de  facto  officer.1  "  The  distinction  between  a  de 
jure  and  a  de  facto  officer  is  well  settled  and  understood.  Jus- 
tices in  common  with  other  officers  may  be  merely  de  facto  jus- 
tices, if  their  title  to  their  offices  is  defective,  but  their  possession 
and  exercise  of  the  function  of  the  office  is  acknowledged  and 
understood."* 

VI.  Ex  Officio  Justices. — In  some  States,  the  acts  incorporat- 
ing cities  make  mayors  or  other  city  officers  justices  of  the 


Acts  Conn.  (1887),  ch.  50,  p.  686.  See 
also  p.  681,  where  the  justice  is  dis- 
qualified on  reaching  seventy  years  of 
age.  See  generally  Edwards  v.  Rus- 
sell, 21  Wend.  (N.  Y.)  63;  Travis  v. 
Jenkins,  30  How.  Pr.  (N.  Y.)  152; 
Spear  v.  Robinson,  29  Mc.  531;  Daw- 
son v.  Wells,  3  Ind.  398.  After  final 
judgment,  held,  too  late  to  object  that 
plaintiff  and  the  justice  are  brothers  in 
law.  Rector  v.  Drury,  4  Chand. 
(Wis.)  24. 

'  See  generally  De  Facto  Offi- 
cers, vol.  5,  p.  93  etseq. 

1.  Rheinhart  v.  State,  14  Kan.  318; 
Laver  v.  McGlatchin,  28  ■  Wis.  454; 
State  v.  Bloom,  17  Wis.  521;  State'  v. 
Messmore,  14  Wis.  163;  Pool  v.  Perdue, 
44  Ga.  454;  Hinton  v.  Lindsay,  20  Ga. 
746;  People  v.  Stevens,  5  Hill  (N.  Y.) 
616. 

2.  Murfrea's  Justice.  Practice,  §  IS. — 

A  person  elected  justice  of  (he  peace, 
but  who  has  neglected  to  take  the  of- 
ficial oath  or  give  the  official  bond,  is, 
nevertheless,  in  office  by  color  of  title, 
and  his  acts  are  valid  as  regards  the  pub- 
lic and  third  persons,  and  binding  on 
the  parties  to  the  action  brought  before 
him,  yet  he  could  not  recover  his  fees, 
and  he  would  be  a  trespasser  if  he  en- 
forced the  payment  rendered  in  the 
action  against  the  property  of  the  de- 
fendant. In  such  a  case  he  would  be  a 
de  facto,  but  not  a  de  jure,  justice. 
Greenleaf  v.  Low,  4  Den.  (N.  Y.)  168; 
Snvder  v.  Schram,  59  How.  Pr.  (N. 
Y.j  404;  People  v.  Cook,  8  N.  Y.  67, 
84:  s.  c.  59  Am.  Dec.  463;  Weeks  v. 
Ellis,  2  Barb.  (N.  Y.)  320;  Riddle  v. 
Bedford  Co.,  7  S.  &  R.  (Pa.)  386; 
People  v.  Peabody,  6  Abb.  (N.  Y.)  Pr. 
234;  Morton  v.  Lee,  28  Kan.  286.  See 
also  Farrier  v.  State,  48  N.  J.  L.  613; 
People  v.  Colerick  (Mich.),  34  N.  W. 
Rep.  683;  People  v.  Webber,  86  111.  283. 
But  there  can  be  no  officer  de  facto  as 
against  the  people  in  an  action  by  the 
people  to  try  the  title  to  the  office.  The 
doctrine  of  de  facto  officers  applies  to 


and  in  favor  of  third  persons,  and  to 
protect  innocent  parties  who  have 
trusted  to  the  apparent  title  of  an  offi- 
cer. People  v.  Albany  etc.  R.  Co.,  38 
How.  Pr.  (N.  Y.)  228,  267;  s.  c,  2  Lans. 
(N.  Y.)  459;  57  Barb.  (N.  Y  )  204. 

If  a  person  is  sued  for  an  act  done  by 
himself,  and  for  the  doing  of  it  he  jus- 
tifies as  an  officer,  he  may  6how,  in  the 
first  instance,  by  parol  evidence,  that  at 
the  time,  he  was  such  officer  de  facto, 
for  such  evidence  is  prima  facie  evi- 
dence that  he  is  such  officer  de  jure. 
Willis  v.  Sproule.  13  Kan.  257;  Brown 
v.  Connelly,  5  Blackf.  (Ind.)  390. 

There  can  be  no  de  facto  officer 
when  there  is  no  office  to  fill. 

In  re  Hinkle,  31  Kan.  717;  Leach  v. 
People,  118  111.  157;  People  v.  Veuve, 
(Cal.),  3  Pac.  Rep.  S62.  An  officer  de 
facto  must  be  in  the  actual  possession  of 
the  office  and  have  the  same  under  his 
control.  If  the  officer  de  jure  is  in 
possession  of  the  office,  no  other  person 
can  be  an  officer  de  facto  for  that  office. 
Two  persons  cannot  be  officers  d* 
facto  for  the  same  office  at  the  same 
time.  M'Cahon  v.  Leavenworth  Co. 
8  Kan.  437. 

The  legality  of  the  appointment  or 
of  the  election  of  the  justice  cannot  be 
attacked  collaterally.  Baker  v.  State, 
66  Wis.  42;  State  v.  Brooks  (La.),  2  S. 
Rep.  498,  Hamlin  v.  Dingman.  41 
How.  Pr.  (N.  Y.)  132;  s.  c,  5  Lans, 
(N.  Y.)  61. 

As  to  the  rights  of  the  de  jure  officer 
against  intruders,  and  when  they  can 
be  enforced,  see  Bier  v.  Gorrell,  30 
W.  Va.  95;  Selby  v.  Portland,  11 
Oreg.  243;  Hannon  v.  Grizzard,  96 
N.  Car.  293;  Andrews  v.  Portland,  70, 
Me.  384. 

But  an  oath  administered  by  a  de 
facto  justice  cannot  be  made  the  basis 
of  a  prosecution  for  perjury,  yet  the  de- 
fendant must  rebut  the  presumption 
that  the  officer  is  a  de  jure  justice. 
BiggerstafF  v.  Commonwealth,  1 1  Bush 
(Ky.)  169. 
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peace,  ex  officio.  But,  in  such  cases,  the  termination  of  the  offi- 
cers term  as  city  officer  extinguishes  his  authority  as  a  justice, 
and  his  jurisdiction  is  limited  to  the  city's  territory.1  and  is,  gen- 
erally, limited  to  criminal  causes,  or  misdemeanors*  In  other 
States  it  is  decided  that  the  mayor  or  other  city  officer  of  a  city 
cannot  exercise  the  functions  of  a  justice  of  the  peace.8  In 
Georgia,  a  notary  public  is,  ex  officio,  a  justice  for  his  dis- 
trict.4 

VH  Bohd  or  Justices. — In  nearly  all  the  States  a  justice  is  re- 
quired, by  statutory  enactment,  to  execute  an  official  bond  before 
entering  upon  the  discharge  of  his  official  duties.5  Yet  in  some 
States  an  official  bond  is  not  required.6  The  penalties  of  the 
bonds  are  not  uniform  in  the  various  States,7  and  the  conditions 
of  the  bonds  vary  considerably.8 

Vm  Breach  of  the  Joed. — Generally,  if  the  condition  of  the 
bond  is  to  faithfully  discharge  the  duties  of  the  office,  it  is 
broken  only  by  gross  negligence.  An  error  in  judgment  or  un- 
skillfulness  is  not  a  breach  of  the  bond.9  There  is  no  distinction 
between  the  liability  of  principal  and  the  sureties  on  the  bond.10 


1.  Dunham  v.  Solomon,  I  Harr.  (N. 
J.)  jo.  It  is  held  in  Indiana  that  with- 
in the  city  limits  a  mayor  has  jurisdic- 
tion and  powers  of  a  justice,  but  as  a 
general  rule  an  action  may  be  brought 
before  him  upon  a  contract  made  or  a 
tort  committed  without  the  city,  if  de- 
fendant lives  in  the  city.  Wabash  etc. 
Co.  v.  Lash,  103  Ind.  80. 

2.  Honeyman's  Practice  (N.  J.),  § 
23;  Weeks  v.  Forman,  1  Harr.  (N.  J.) 
237-  The  constitutionality  of  the 
right  to  confer  power  upon  the  mayor, 
etc.,  to  try  civil  causes,  has  been  ques- 
tioned, but  sustained.  Hutchins  v. 
Scott,  4  Halst.  (N.  Jo  218:  McGear  v. 
WoodrufT  4  Vroom  (N.  J.)  218.  As 
to  mayor's  authority  to  deputize  a  jus- 
tice to  act  in  case  of  his  absence  or  in- 
ability, see  County  v.  City  of  Los 
Angeles,  65  Cal.  282. 

S.  Edenton  v.  Wool,  65  N.  Car.  379; 
Wilmington  v.  Davis,  63  N.  Car.  "582. 

*.  Pool  v.  Perdue,  44  Ga.  454;  Hinton 
v.  Lindsay,  20  Ga.  746. 

8.  Murfree's  Justice,  Practice,  §  8 
schedule  A  and  statutes  cited.  See  the 
statute  of  the  several  States. 

«.  Rev.  Code  Md.  (1878),  p.  520;  1 
Code  N.  Car.  (18S3),  §819. 

J.  In  Illinois,  not  less  than  $2,000. 
Jill.  Rev.  Stat.,  pp.  135,  137.  In  Iotva, 
fwo.  Rev.  Code  Iowa,  §  678.  In  New 
Jersey,  not  less  than  $500,  nor  more 
than  $3,000,  as  judges  of  common  pleas 
deem  sufficient,  or  any  three  of 
them.  Rev.  Stat.  N.  J.  535.  $  10.  In 


Kansas,  a  bond  must  be  executed  with 
sufficient  sureties  conditioned  "to  pay  on 
demand,  to  each  and  every  person  who 
may  be  entitled  thereto,  all  sums  of 
money  as  the  said  justice  may  become 
liable  to  pay,  on  account  of  moneys 
which  mav  come  into  his  hands  by 
virtue  of  his  office."  Comp.  Laws  Kan. 
(1885).  ch.  no,  §  19,  p.  986. 

8.  In  Kansas,  see  preceding  note. 
In  Texas,  faithful  payment  of  public 
and  private  money  to  the  person  en- 
titled to  it.  1  Pasch.  Laws  Tex.,  art. 
1 175,  p.  285.  In  Illinois,  to  secure  the 
discharge  of  their  duties.  1  III.  Rev. 
Stat.,  pp.  135  to  137.  In  Ohio,  see  Rev. 
Stat.  Ohio,  §  579,  p.  30,  Supplement.  In 
Indiana,  see  Rev.  Stat.  Ind.  p.  271. 
State  v.  Flinn,  3  Blackf.  (Ind.)  72. 
Also  Kress  v.  State,  65  Ind.  106;  Wide- 
ner  v.  State,  45  Ind.  244.  In  New 
Jersey,  for  the  payment  on  demand, 
to  the  person  authorized  to  receive  the 
same,  of  all  moneys  that  come  into 
his  hands  as  justice  during  his  term. 
Rev.  Stat.  N.  J.,  p.  S3S>  $  10.  Honey- 
man's  Practice  (N.  j.),  p.  34. 

9.  Alexandria  v.  Corse,  2  Cranch 
(U.  S.)  363;  Knell  v.  Briscoe,  49  Md. 
414.  But  see  Kress  v.  State,  65  Ind.  106. 

10.  Seaver  v.  Young,  16  Vt.  658.  As 
between  claimants  he  who  first  sues 
and  obtains  judgment  is  entitled  to  the 
whc-le  penalty,  if  his  claim  amount  to 
so  much,  to  the  exclusion  of  the  others. 
Christman  v.  Commonwealth,  .17  S.  & 
R.  (Pa.)  381. 
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While  the  surety  is  liable  only  for  acts  of  the  principal  done  sub- 
sequent to  the  time  of  the  giving  of  the  bond,1  yet  he  is  li- 
able for  money  coming  into  the  principal's  hands  before  he 
executes  the  bond,  when  ,  the  money  is  in  the  principal's  hands, 
at  the  time  the  bond  is  given.8 

The  acts  of  the  justice  are  either  judicial  or  ministerial,  and  the 
discrimination  between  them  is  very  important  because  of  the 
consequence  of  an  error  in  their  performance,  yet  the  distinction 
is  not  clearly  marked.  And  as  a  justice  is  called  upon  to  perform 
many  acts  judicial  and  ministerial,  he  should  have  a  knowledge  of 
their  difference.  A  judicial  act  is  "  the  act  of  a  public  function- 
ary, who,  being  clothed  by  law  with  authority  to  act  in  the  prem- 
ises, and  having  jurisdiction  of  the  subject  matter  and  the  per- 
sons to  be  affected,  exercises  his  judgment  and  discretion,  not 
merely  obeying  a  prescribed  formula  which  leaves  him  no  alterna- 
tive, and  pronounces  a  decision  which  must  be  obeyed  by  the 
parties  interested,  or  issues  an  order  which  must  be  carried  into 
effect  by  other  officials."  3  And  whenever  a  justice  acts  within 
the  scope  of  his  jurisdiction  he  is  not  liable,  however  erroneous 
his  acts  may  be.4  But  being  invested  with  special  and  limited 
jurisdiction  he  must,  at  his  peril,  keep  within  his  prescribed  au- 
thority, for  if  he  exceeds  his  jurisdiction  he  is  answerable  to  any- 
one who  is  injured  thereby.5 

A  ministerial  act  is  "  one  which  a  person  performs  in  a  given 
state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the  man- 
date of  legal  authority,  without  regard  to  the  exercise  of  his  own 
judgment  upon  the  propriety  of  the  acts  being  done." 6 

If  a  ministerial  duty  is  annexed  to  a  judicial  office,  and  the 
officer  perform  that  duty  wrongfully,  whether  by  mistake  or 
fraud,  he  is  liable  to  the  party  injured.* 


1.  Jeffere  v.  Johnson,  3  Hair.  (N.  J.) 
382. 

3.  State  v .  Van  Pelt,  1  Ind.  304. 

8.  Murfree's  Justice,  Practice,  §  975. 

4.  Clark  v.  Spicer,  6  Kan  440;  Yates 
v.  Lansing,  9  Johns.  (N.  Y.)  394,  note 
and  cases  cited;  Evans  v.  Foster,  I  N. 
H.  377;  Lining  v.  Bentham,  2  Bay  (S. 
Car.)  i;  Steele  f.  Dunham,  26  Wis."  396; 
Barhyte  v.  Shepherd,  35  N.  Y.  242; 
Jordan  v.  Hanson,  49  N.  H.  202;  Rib- 
ling  v.  Clark,  53  Vt.  379;  Lange  v.  Ben- 
edict, 73  N.  Y.  12;  Mangold  v.  Thorpe, 
33  N.  J.  L.  134.  But  see  Kress  v.  State, 
65  Ind.  106. 

Engllsh.Gase8.-Barnardiston  v.  Soame, 
2  Lev.  114;  Floyd  v.  Barker,  12  Coke 
23;  Garnett  v.  Ferrand,  6  B.  &  C.  61 1 ; 
Dicas  v.  Brougham, 6  C.  &  P.  249;  Brit- 
tian  v.  Kennaird,  1  B.  &  B.  441 ;  Groen- 
velt  v.  Burwell,  1  Ld.  Raym.  454; 
Ackerley  v.  Parkinson,  3  M.  '&  S.  411; 


Marshalsea  Cage,  10  Coke  65.  See  also 
title  Courts,  vol.  4,  p.  449.  Respecting 
cases  of  doubtful  jurisdiction  see  title 
Judge. 

6.  Trucsdell  v.  Combs,  33  Ohio  St. 
186.  Cohoon  v.  Speed,  2  Jones  (N. 
Car.)  133;  Clark  v.  May,  2  Gray 
(Mass.)  410;  Knowles  v.  Davis,  2  Allen 
(Mass.)  61;  Lange  v.  Benedict,  73  N. 
Y.  12,  27. 

6.  Murfree's  Justice,  Practice,  §  975;  3 
Bouv.  Law  Diet.,  p.  237. 

7.  Beaurain  v.  Scott,  3  Campb.  3S8; 
Holden  v.  Smith,  14  Q±B.  841;  Taylor 
v.  Doremus,  16  N.  J.  L.  473;  Stewart  v. 
Cooley,  23  Minn.  347;  Fox  v.  Meachara, 
6  Neb.  530. 

A  ministerial  act  is  to  be  carefully 
distinguished  from  a  judicial  act,  for 
"not  all  acts  performed  by  a  judicial  of- 
ficer are  therefore  judicial,  since  such 
an  officer  may  be  enjoined  by  law  to 
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In  general,  the  conditions  of  the  official  bond  of  the  justice 
"  include  only  and  expressly  ministerial  acts,  or  else  are  expressed 
in  very  general  terms.1 

IX.  Oath  of  Office.  —All  judicial  officers  are  required  to  take 
an  oath  before  entering  upon  the  discharge  of  their  official  duties, 
which  oath  is  substantially,  (i)  to  support  the  constitution  of  the 
United  States ;  (2)  to  support  the  constitution  of  the  State  in 
which  they  are  elected ;  (3)  faithfully  and  impartially  to  per- 
form all  the  duties  of  the  office  to  which  they  are  elected  or  ap- 


act  ministerially  also,  as  for  example 
in  appointing  an  officer,  and  otherwise 
empowered  bv  law  to  act  ministerially, 
as  in  acknowledging  a  deed,  or  solemn- 
izing a  marriage."  Wells  on  Juris- 
diction, p.  3,  §  5. 

In  North  Carolina,  it  is  held  that 
the  functions  of  a  justice  "are  ministe- 
rial in  preserving  the  peace,  hearing 
charges  against  offenders,  issuing  sum- 
monses or  warrants,  examining  the 
informant  and  his  witnesses,  and  in 
talcing  those  examinations,  binding 
over  the  parties  and  witnesses  to 
prosecute,  bailing  the  offender  or 
committing  him  for  trial.  State  v. 
Sneed,  S4  N.  Car.  816.  But  this  state- 
ment of  the  law  has  been  justly  ques- 
tioned. Murfree's  Justice  Practice,  §  075. 
See  also  Flat  Swamp  etc.  Co.  v.  Mc- 
Alister,  74  N.  Car.  163. 

1.  Murfree's  Justice,  Practice,  §  976, 
Irion  v.  Lewis,  56  Ala.  190;  Rains  v. 
Simpson,  50  Tex.  495. 

In  Ohio,  it  is  held  that  t|he  neglect  of 
the  justice  to  issue  an  execution  or  to 
enter  judgment  in  proper  form,  when 
required  by  law,  is  a  breach  of  a  ministe- 
rial duty  for  which  an  action  can  be 
maintained  bv  the  judgment  creditor 
on  the  justice's  official  bond.  Fairchild 
v.  Keith,  29  Ohio  St.  156;  Gaylor  v. 
Hunt,  23  Ohio  St.  255.  See  also  when 
the  justice  was  not  held  liable. 
Abrams  v.  Carlisle,  18  S.  Car.  242. 
And  the  amount  of  the  judgment  is 
frima  facie  the  measure  of  damages. 
Carpenter  v.  Warner,  38  Ohio  St.  446. 
A  condition  in  the  official  bond  of  the 
justice  that  he  "shall  well  and  truly  dis- 
charge the  duties  of  justice  of  the  peace 
according  to  law"  in  legal  effect  covers 
only  the  ministerial  acts  of  the  justice, 
and  substantially  complies  with  the 
statute  requiring  "the  bond  to  be  "con- 
ditioned that  he  will  well  and  truly  do 
and  perform  every  ministerial  act  that 
is  enjoined  upon  him  by  law."  Place 
v.  Taylor,  22  Ohio  St.  317.  No  objec- 
tion can  be  made  if  the  instrument  is 


not  sealed,  or  is  not  in  statutory  form, 
or  that  the  sureties  have  not  been  ap- 
proved. Skellinger  v.  Yendes,  12. 
Wend.  (N.  Y.)  306;  McCracken  t>. 
Todd,  1  Kan.  14S. 

A  justice  receiving  money  officially 
on  a  judgment  on  his  docket  is  liable  to- 
the  judgment  creditor  for  the  same 
when  he  deposits  the  money  in  a  bank 
to  his  private  account,  on  failure  of  the 
bank  before  the  money  is  drawn  there- 
from.   Shaw  v.  Bauman,  34  Ohio  St.  25. 

In  Tennessee,  a  judgment  may  be 
rendered  in  the  circuit  court  on  motion 
against  a  justice  for  failure  to  pay 
money  officially  in  his  possession  to  the 
party  entitled  to  it.  M.  &  V.  Code, 
Tenn.  $  4352. 

Justices  are  liable  on  their  official 
bonds  for  money  received  by  them  in 
their  official  capacity  on  judgments- 
rendered  by  them.  The  liability  of  the 
sureties  is  limited  to  payments  made- 
strictly  officially  to  the  justice.  State 
v.  Woodman,  36  Ind.  511,  It  must  ap- 
pear that  he  acted  as  justice  in  receiv- 
ing the  money,  and  not  as  an  agent,  but 
judgment  rendered  by  him  as  justice  on. 
a  clairn  held  as  agent,  and  money  paid 
on  the  judgment  binds  the  surety.  Price 
v.  Farrer,  5  111.  App.  536;  Brockett  v. 
Martin,.t  1  Kan.  378. 

Sureties  are  not  liable  for  notes  given 
the  justice  simply  to  be  collected.  Mc- 
Cormick  v.  Thompson,  10  Neb.  484; 
Mason  v.  Crabtree,  71  Ala.  479. 

In  Kansas  and  in  Indiana,  by  statute, 
justice  and  his  sureties  are  liable  on  his- 
official  bond  for  any  neglect  of  duty  or 
any  illegal  proceedings  on  the  part  of  a 
special  constable  appointed  by  him. 
Comp.  Laws  of  Kan.  (1885),  ch.  81,  art. 
14,  §  174.  Martin  v.  Borgman,  21  Kan. 
673;  Rev.  Stats.  Ind.  (1881),  $  1439; 
Hood  v.  Sennett,  70  Ind.  329. 

Coats. — The  taxing  of  costs  and  de- 
termining who  is  entitled  thereto  are 
judicial  acts;  hence  the  justice  is  not 
liable  for  errors  therein.  State  v.  Jack- 
son, 68  Ind.  58. 
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pointed  to  the  best  of  their  abilities  and  understanding,  with  the 
usual  invocation  or  affirmation.* 

X.  Jurisdiction  OF  Justices  GENERALLY. — The  jurisdiction  of 
justices  may  be  considered  under  three  divisions — (i)  Criminal 
jurisdiction,  (2)  civil  jurisdiction,  and  (3)  jurisdiction  ex  officio. 
Strictly  speaking,  jurisdiction  signifies  "a  speaking  of  justice  or 
of  right.  It,  therefore,  consists,  primarily,  of  judging  causes  ac- 
cording to  law,  wherein  rights  are  actually  disputed  ;  and  is  sec- 
ondarily applied  sometimes  to  the  limits  of  territory  within  which 
the  right  to  judge  thus  is  exercised."  *  Hence  there  must  be  a 
suit,*  and  the  decision  must  be  upon  facts  actually  involved  in 
that  suit.*  It  is  the  plaintiff's  condition  of  the  suit  which  gives 
the  court  jurisdiction  as  to  the  subject  matter.5  Jurisdiction 
may  be  legal  or  equitable,  criminal  or  civil,  superior  or  inferior, 
original  or  appellate,  concurrent  or  exclusive,  and  a  leading  dis- 
tinction in  all  these  is  jurisdiction  in  personam  or  in  rem.0 

1.  Proceeding  Without  Jurisdiction.. — If  a  court  acts  without 
jurisdiction,  its  judgments  are  nullities;  they  are  not  voidable,  but 
void.  They  are  no  justification,  and  all  persons  concerned  in 
executing  such  judgments  or  sentences  are  trespassers,'  and  if 


L  For  the  forms  of  oaths  required 
two  hundred  years  ago,  see  Dalton  Just., 
ch.  4,  Honeyman's  Practice  (N.  J.),  pp. 
55,  36.  See'Generally  Rev.  Stats.  Ohio 
(1880),  §  2,  Rev.  Stats.  III.  (1880),  §  4 
P-  654. 

When  a  justice  is  re-elected  he  must 
again  be  sworn  as  at  first  and  file  a  new 
bond,  unless  his  first  term  of  office  ex- 
tends until  his  successor  is  elected  and 
qualified.  Rheinhart  v.  State,  14  Kan. 
,318. 

2.  See  generally  Jurisdiction; 
Wells  on  Jurisdiction,  $  i. 

3.  Ex  parte.  Cohen.  6  Cal.  318. 

4  Blair  v.  State  Bank,  8  Mo.  313;  U. 
S.  v  Arredondo,  6  Pet.  (U.  S.)  709. 

5.  Boone  v.  Poindexter,  12  S.  &  M. 
(Miss.)  640;  Mabley  v.  Judge,  41 
M  ich.  37.  Plaintiff  cannot  confer  juris- 
diction bv  admitting  set-off.  Long  v. 
H.ikefield",  48  Ala  60S.  Plaintiffs  re- 
ply by  way  of  set-off  to  set-off  does  not 
*  liangc  or  oust  jurisdiction.  Talbott  v. 
Kobinson.42  Vt.  698;  Wooster  v.  Mc- 
Kinley,  1  Kan.  300. 

A  justice  cannot  entertain  a  set  off 
«  hich  exceeds  his  jurisdiction.  Wag- 
si  aff  v.  Challiss,  31  Kan.  212:  Boyett  v. 
Vaughn,  85  N.  Car.  366;  Dawson  v. 
Dillon,  26  Mo.  395.  Jurisdiction  can- 
not be  given  by  false  credits.  Todd  ?>. 
dates,  20  W.  Va.  464;  Sands  v.  Dclap, 
2  III.  168;  Swift  r.  Wood.  5  Blackf. 
'Ind.)  97.  Sec  also  Remington  ?•. 
Jlenry,  6  Blackf.  (Ind.)  63.  As  to  what 


is  or  is  not  a  fraud  on  the  law  in  credit- 
ing items  or  consenting  to  jurisdiction, 
see  Murfree's  Justice  Practice,  151, 
233.  As  to  giving  jurisdiction  by  a 
remittitur,  see  Wharton  v.  King,  69 
Ala.  365;  Hanna  v.  Morrow,  43  Ark. 
107;  Kirk  t>.  Grant,  67  Md.  85;  Brantley 
v.  Finch,  97  N.  Car.  91;  Dalton  v. 
Webster,  82  N.  Car.  282;  Hempler  v. 
Schneider,  17  Mo.  258.  In  some  of  the 
States  jurisdiction  cannot  be  conferred 
bv  remittitur.  Bent  7\  Graves.  3  Mc- 
Cord  (S  Car.)  280;  or  by  crediting  a 
set-off.  James  v.  Frick,  12  Phila,  (Pa.) 
443;  Himes  v.  Barnitz,  8  Watt*  (Pa.) 
39;  Bower  v.  McCormick.  73  Pa.  St. 
427. 

6.  Wells  on  Jurisdiction.  $  7  to  12. 

7.  Wells  on  Judisdiction,  18  to  20 
and  44;  Elliott  v.  Peirsoll,  1  Pet.  (U. 
S.)  340;  Gold  v.  Bisse'l,  1  Wend.  (N. 
Y.)  210;  Lovejoy  v.  Al  >ee.  33  Me.  414; 
Keaney  v.  Green,  13  111.  432;  State  v. 
Richmond,  26  N.  H.  232;  Walbridge  v. 
Hall,  3  Vt.  1 14;  Lange  v.  Benedict.  48 
How.  Pr.  (N.Y.)  465;  Mastin  v.  Gray, 
19  Kan.  461;  McNeill  v.  Edie,  24  Kan. 
108;  Weimer  v.  Bunbury,  30  Mich.  201. 
And  justices,  being  courts  of  special 
and  limited  jurisdiction,  must,  at  their 
peril,  keep  within  their  prescribed  au- 
thority. Truesdell  v  Combs,  33  Ohio 
St.  1S6;  Clark  v.  May,  11  Mass.  233; 
Cohoon  v.  Speed,  2  Jones  (N.  Car.)  133; 
Dillard  r.  St.  Louis  etc.  R.  58  Mo.  74; 
Knowles  v.  Davis,  2  Allen  (Mass.)  61. 
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there  is  no  jurisdiction  of  the  subject  matter,  the  court  cannot 
render  judgment  for  costs  unless  expressly  authorized  by  statute.1 
And  the  question  of  jurisdiction  may  be  raised  at  any  time  or 
anywhere.*  If  a  suit  is  begun  in  a  court  which  has  no  jurisdic- 
tion of  the  case,  and  afterwards  jurisdiction  of  such  cases  is  con- 
ferred upon  the  court,  this  will  not  cure  the  former  defect,*  yet 
sometimes  the  doctrine  of  stare  decisis  may  operate,  by  way  of 
estoppel,  to  protect  proceedings  had  without  jurisdiction.*  When 
the  court  has  no  jurisdiction  of  the  subject  matter,  an  agreement 
of  the  parties  to  a  suit  instituted  in  the  court  that  it  may  try  the 
cause  will  not  invest  it  with  jurisdiction  of  the  action.6 


See  page  398,  supra,  and  notes';  Fox  v. 
Meacham,  6  Neb.  530;  Yates  v.  Laus- 
ing,  9  Johns.  (N.  Y.)  394;  Marshalsea 
Case,  10  Coke  68;  Nfiller  v.  Seare,  2 
Wm.  Blk.  1 141 ;  Cooley  on  Torts,  p.  416; 
Allen  v.  Gray,  11  Conn.  95;  Murfree's 
Justice  Practice,      108  to  119. 

In  Pennsylvania,  "the  rule  is,  that 
when  an  act  complained  of  is  an  imme- 
diate wrong  against  all  form  of  taw, 
trespass  vi  et  armis  is  the  proper  ac- 
tion." Murfree's  Justice  Practice,  §  997 ; 
Kennedy  v.  Barnett,  64  Pa.  St.  141 ; 
Sommer  v.  Wilt,  4  S.  &  R.  (Pa.)  19. 

"  In  regard  to  inferior  courts,  the  pre- 
sumption is  adverse  [to  jurisdiction], 
and  their  action  must  be  confined 
strictly  within  the  prescribed  limits, 
and  must  appear  so  on  the  face  of  the 
proceedings,  as  also  all  the  facts  and 
grounds  of  the  jurisdiction.  The  rule 
is  still  more  stringent  in  criminal  pro- 
ceedings, even  in  a  preliminary  exam- 
ination before  a  justice  of  the  peace,  or 
the  taking  of  a  recognizance  by  a  jus- 
tice. And  in  a  civil  case  the  docket  of 
the  justice  must  show  that  he  had  juris- 
diction of  the  plaintiff  as  well  as  de- 
fendant" Wells  on  Jurisdiction,  4  40; 
Robbing  v.  Clemens,  2  Am.  Law  J.  230; 
s.  c,  41  Ohio  St.  285;  State  v.  Metrger, 
26  Mo.  66;  State  v.  Gachenhehner,  30 
Ind.  63;  Clark  v.  Holmes,  1  Doug. 
(Mich.)  390;  People  v.  Koeber,  7  Hill 
(N.  Y.),  41;  Brown  v.  Keene,  8  Pet. 
(U.  S.)  115;  State  v.  Ely,  43  Ala.  568; 
Thompson,  v.  Acree,  69  Ala.  178. 

When  jurisdiction  is  apparent.  Gut- 
tendag  w.  Lehigh  etc.  Co.,  14  Phil.  (Pa.) 
639;  Little  v.  Currie,  5  Nev.  90;  Forbes  v. 
Hyde,  3iCal.  342;  Haggard  v.  Atlantic 
etc.  R.  Co.,  63  Mo.  302;  Kane  v.  Des- 
mond, 63  Cal.  464. 

But  as  to  the  exercise  of  jurisdiction 
when  once  acquired,  the  presumption  is 
that  the  subsequent  proceedings  are 
Tegular,  unless  the  contrary  is  affirms- 

12  C.  of  L. — 26  4 


tively  shown,  and  this  presumption  ex- 
tends to  justices  of  the  peace.  Wells 
on  Jurisdiction,  §  46,  and  note.  Smith 
v.  Engle,  44  Iowa  265;  Church  v.  Cross- 
man,  49  Iowa  444;  Storm  v.  Adams,  56 
Wis.  137. 

1.  Collamer  v.  Page,  35  Vt.  387; 
Mayor  v.  Cooper,  6  Wall.  (U.  S.)  247; 
Pentlarge  v.  Kirby,  (U.  S.  C.  C),  18 
Rep.  228.  But  there  are  authorities  to 
the  contrary.  See  Pentlarge  v.  Kirby, 
18  Rep.  (U.  S.  C.  C.)  228. 

2.  Rice  v.  State,  3  Kan.  141 ;  Fore- 
man v.  Carter,  9  Kan.  674;  Mastin  v. 
Gray,  19  Kan.  461;  Amsbaugh  v.  Ex- 
change Bank,  33  Kan.  105;  Taylor  v. 
Smith,  64  III.  446;  Hart  v.  Sansom,  1 10 
U.  S.  152;  Earle  v.  McVeigh,  91  U.  S. 
503.  But  there  are  some  exceptions  to 
this  rule.  State  v.  Kinney,  41  Iowa 
424;  The  proper  method  of  raising  the 
question  is  by  motion  if  the  defect  is 
apparent  on  the  face  of  the  proceedings, 
otherwise  by  plea  to  the  jurisdiction. 
Webb  v .  Carlisle,  65  Ala.  313. 

3.  Mora  v.  Kuzac,  21  La.  An.  754; 
Carney  v.  Taylor,  4  Kan.  179;  Fuller 
v.  Langford,  31  III.  248. 

4.  Well*  on  Jurisdiction,  $  ^Hollow- 
bush  v.  CcConnell,  12  111.  203;  Skillem's 
Ex.  v .  May's  Ex.,  6  Cranch  (U.  S.)  267; 
Sibbald  v.  U.  S.,  12  Pet.  (U.  S.)  492; 
See  also  Montgomery  v.  Heilman,  96 
Pa.  St.  44. 

6.  Coffin  v.  Tracy,  3  Cal.  (N.  Y.) 
129;  Gilliland  v.  Admrs.  of  Sellers,  2 
Ohio  St.  223;  1  Wait's  A.  and  Def.  50; 
Bent  v .  Graves,  3  McCord  (S.  Car.) 
280;  Baker  v.  Cnisholm,  3  Tex.  157; 
Gamber  v.  Holben,  5  Mich.  331;  An- 
drews v.  Wheaton,  23  Conn.  112;  State 
v.  Bonney,  34  Me.  223;  Fields  v. 
Walker,  23  Ala.  155;  Cent.  Bank  etc. 
v.  Gibson,  11  Ga.  453;  Walker  tf.  Ky-  • 
nett,  32  Iowa  524.  But  see  Marshal - 
town  Bank  v.  Kennedy,  53  Iowa  357. 
See  also  as  to  consent  to  jurisdiction 
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2.  Jurisdiction — How  Lost. — In  many  of  the  States  a  change  of 
venue,  or  place  of  trial,  is  authorized,  upon  the  application  of 
either  party  to  an  action,  when  the  formal  proceedings  are  had, 
and  then  the  justice  must  generally  transfer  the  case  to  the  near- 
est justice.  If  the  cause  is  not  transferred  to  the  nearest  justice 
who  is  competent  to  act  in  the  matter,  the  jurisdiction  is  lost ; 
but  the  action  of  the  justice  cannot  be  collaterally  attacked.1  If 
the  justice  does  not  render -judgment  within  the  statutory  time, 
his  jurisdiction  is  gone.*  If  the  case  is  not  tried  or  continued  on 
the  day  and  at  the  place  named  in  the  summons,  or  if  it  is  not 
called  and  tried  at  the  time  and  place  to  which  it  is  adjourned, 
the  jurisdiction  is  lost.3 

In  many,  if  not  all,  of  the  States,  if  the  title  to  land  will  be,  or 
is,  drawn  directly  in  issue  in  the  case,  the  justice  loses  jurisdiction, 
and  he  is  required  to  certify  the  case  to  the  district  court  or 
other  proper  court  of  his  county  for  trial.*    And  the  question 

when  the  statute  authorizes  it.    Brown  an  execution  so  issued  is  liable  to  be 

v.  Davis,  59  Iowa  641;  and  Anderson  recalled  by  the  justice  who  rendered 

v.  Hanson,  28  Minn.  400.    However,  it  the    judgment."     Murfree's  Justice 

has  been  held,  under  certain  circum-  Pra:tice,  §  575;  Gates  v.  Lane,  49  Cal. 

stances,  that  the  defendant  could  not  267. 

evade  payment  of  costs  which  he  con-      In  Kansas,  the  transferring  of  the 

sented  to  be  incurred.    Montgomery  v.  judgment  to  the  district  court  ousts  the 

Hcilman,  96  Pa.  St.  44.    As  to  what  is  justice's  jurisdiction.    Rahm  v.  Soper, 

fraudem  legis  in  giving  a  court  juris-  28  Kan.  529. 

diction,  see  James  v.  Stokes,  77  Va.      In  Oregon,  if  the  justice  acquires 

225.  jurisdiction  of  the  subject  matter  by  a 

1.  Murfree's  Justice  Practice,  §  243.  conip.aint  being  filed,  a  judgment  after- 
But  the  justice's  error  may  be  reme-  wards  rendered  without  service  on 
died  by  timely  application  in  the  cause,  defendant  is  simply  void,  but  the  action 
Tennis  v.  Anderson,  35  Iowa  625.  is  not  affected,  alias  process  may  be 

2.  McNamara  v.  Spees,  25  Wis.  539;  issued  to  bring  the  defendant  before  the 
Huff  v.  Babbott,  14  Neb.  150;  Hull  v.  court.  And  a  justice  may,  without 
Mallory,  56  Wis.  355.  But  see  Lynch  special  limitation  of  time,  take  a  case 
v.  Kelley,  41  Cal.  232.  See  also  Stew-  under  advisement.  Murfree's  Justice 
art  v.  Waite,  ic,  Kan.  218  For  the  Practice,  §  5:0;  Knapp  v.  King,  6  Oreg. 
distinction  between  "rendered"  and  243:  Saunders  v.  Pike,  6  Oreg  312. 
"entered"  see  Cunwell  v.  Kuykendall,  In  Pennsylvania,  the  remedy  to  cor- 
29  Kan.  708;  Fox  v.  Meacham.6  Neb.  rect  irregularities  in  a  judgment,  when 
5}i>;  Wheeler  v.  Hall,  42  Wis.  573;  justice  has  jurisdiction  of  the  subject 
Brady  v.  Taher,  29  Mich.  199.  When  matter,  is  certiorari.  McDonald  ». 
the  defendant  is  in  custody.  Barker  v.  Simcox,  98  Pa.  St.  C19;  Steetz  v.  Buf- 
Whceler,  44  Mich.  176.  A  judgment  fum.  14  Pa.  St.  69.  See  also  Astell  v. 
rendered  by  a  justice  of  the  peace  in  an  Phillippi,  55  Cal.  265. 

action  four  days  before  the  return  day       3.  Newcomb  v.  Trempealeau,  24  Wis. 

of  the  summons,  and  four  days  before  459;  Briggs  v.  Tye,  16  Kan.  292;  Sagen- 

the  defendant  is  notified  to  appear  is  dorph  v.  Shult.  41  Barb.  (N._Y.)  102. 
void.    Briggs  v.  Tye,  16  Kan.  285.  4  "As  ageneral  rule  justices  through- 

In  California,  the  proper  remedv.  in  out  the  United  States  are  forbidden  to 

case  a  justice  renders  a  judgment  which  entertain  questions  involving  the  title 

is  void  for  want  of  jurisdiction,  is,  by  to  real  estate.    To  defeat  the  jurisdic- 

motion  in  justice  court,  to  arrest  execu-  tion  of  the  justice,  however,  it  is  neces- 

tion  and  stay  further  proceedings  on  sary  that  the  record  should  show  that 

■  the  judgment.    And  this  may  be  done,  the  title  to  real  estate  is  one  of  the 

although  the  execution  was  issued  by  questions  at  issue  between  the  parties, 

the  county  clerk  on  a  transcript  of  the  It  is  not  sufficient  for  the  defendant 

justice's  docket  filed  in  his  office.  Such  merely  to  allege  that  the  title  is  involved 
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in  the  suit,  the  fact  must  appear  to  the 
satisfaction  of  the  court  before  which 
the  question  is  raised."  Murfree's  Jus- 
tice, Practice,  $  171. 

In  Kansas,  the  statute  provides  that 
"the  defendant  setting  up  said  title  or 
boundary,  to  set  forth  in  his  answer  or 
bill  of  particulars  a  full  and  specific 
statement  of  the  facts  constituting  his 
defence  of  said  title  or  boundary  brought 
in  question,  and  the  defendant  shall  be 
required  to  make  affidavit  of  the  truth- 
fulness of  the  btatement  in  his  said 
answer  or  bill  of  particulars  contained, 
and  that  said  defence  is  bona  fide,  and 
not  made  for  vexation  or  delay,  but  for 
the  promotion  of  justice."  Coinp.  Laws 
of  Kan.,  ch.  81,  art.  1,  $  7;  and  if  it  ap- 
pears to  the  satisfaction  of  the  justice 
that  the  title  or  boundaries  of  land  is  in 
dispute,  the  action  is  staved  and  the 
justice  within  ten  days  shall  certify  the 
case,  and  transmit  all  papers  to  the 
district  court  of  his  county  where  it 
shall  be  tried. 

In  Indiana,  the  enactment  is,  "If  the 
title  to  land  shall  be  put  in  issue  by 
plea  supported  by  affidavit,  or  shall 
manifestly  appear  from  the  proof  on  the 
trial  to  be  in  issue,  the  justice  shall, 
without  further  proceedings,  certify  the 
cause  and  papers  to  the  circuit  court  of 
the  proper  county  where  the  same  shall 
be  tried."  Rev.  Stat.  Ind.,  p.  607.  For 
rule  in  Idaho  see  Langford  v.  Mon- 
tieth,  102  U.  S.  145. 

It  is  held  in  Kansas  that  the  mere 
filing  of  an  answer  stating  that  the 
boundaries  of  the  land  are  in  dispute, 
although  verified  as  required  by  §  7, 
will  not  oust  the  justice  of  jurisdiction. 
Duncan  v.  Yordy,  27  Kan-  348.  See 
also  Bernstein  v.  Smith.  10  Kan.  60; 
Douglas  f .  Easter,  32  Kan.  496;  Mel- 
loh  v.  Demott,  79  Ind.  502;  Bibbler  v. 
Walker,  69  Ind  362.  ' 

As  between  landlord  and  tenant  the 
question  of  title  cannot  arise  in  a  suit 
for  rent,  the  tenant  cannot  dispute  his 
landlord's  title.  Jorden  v.  Henderson, 
37  Ark.  120.  The  plea  of  title  in  an- 
other by  tenant  is  immaterial.  Ghira- 
delli  v.  fereene,  56  Cal.  629.  See  also 
Bandlow  v.  Thieme,  53  Wis.  57;  Davis 
v.  Davis,  83  N.  Car.  74;  Mathews  v. 
Morris,  31  Ark.  222;  Rundle  v.  Sutton, 
43  Md.  64.  Or  in  a  suit  for  damages 
done  to  the  real  estate  by  lessee.  Tavlor 
y.  Koshetz,  88  111.  4S9.  When  *  the 
justice  finds  the  question  of  the  title 
involved  he  loses  jurisdiction.  Rawson 
v.  Finlay,  27  Mich.  268;  Douglas  v. 
Easter,  32  Kan.  496;  Murray  v.  Van 


Derlyn,  24  Wis.  67,  Strasson  v.  Mont 
gomery,  32  Wis.  52;  French  v.  Holt,  51 
Vt.  544;  Jeffrey  v.  Owen,  41  N.  J.  L. 
260;  Lmdekugel  v.  Angelhofer,  24 
Minn.  324;  Dulin  v.  Howard,  66  N. 
Car.  433,  Bowers  v.  Pomerov,  21  Ohio 
St.  185,  Belcher  v.  Gaston,' 4  W.  Va. 
639;  Messier  v.  Fleming,  41  N.  J.  L. 
108. 

In  Missouri,  an  alleged  breach  of 
warranty,  in  action  for  damages  there- 
for, held  to  raise  the  question  of  title. 
Bredwell  v.  Loan  etc.  Co..  76  Mo.  502. 
In  an  action  of  trespass  the  defence 
was  that  the  fence  taken  belonged  to 
the  defendant :  held  the  question  of  title 
was  involved.  Murray  v  Van  Derlyn, 
24  Wis.  67.  Same  rule  held  to  apply  to 
standing  timber.  Strasson  v.  Mont- 
gomery, 32  Wis.  52.  And  for  removing 
a  gate.  French  v.  Holt.  <ji  Vt.  544. 
And  in  an  action  for  a  division  fence. 
Murray  v.  Van  Derlyn,  24  Wis.  67. 
But  not  in  case  of  obstructing  a  high- 
way. Barteau  v.  Appleton,  23  Wis. 
414.  But  see  Lowitz  v.  Leventz,  57 
Wis.  596,  Gorham  v.  Withev,  52  Mich 
50.  And  the  question  of  title  was  held 
to  be  not  necessarily  raised  when  land 
was  sold  to  one  person  and  manure 
thereon  to  another.  French  v.  Free- 
man, 43  Vt.  93,  Tansley  v.  Turner,  2 
Bine;.  N.  C.  151.  And*  the  same  as  to 
a  "frame  building.*'  Elliott  v.  Black, 
45  Mo.  372.  When  the  question  is  held 
to  be  raised  in  an  action  for  purchase- 
money.  Cole  v.  Hynes,  46  Md.  181. 
And  when  not.  Ragan  v.  Gaither,  11 
G.  Si  J.  (Md)488.  A  party  claiming 
lumber  may  prove  his  title  to  the  land 
whence  this  lumber  was  taken  to  prove 
ownership  of  the  lumber,  but  not  if  the 
title  is  disputed.  Hartf  Hart,  48  Mich. 
17s.  While,  as  a  general  rule,  title  is 
not  a  matter  of  enquiry  or  defence  in 
actions  of  forcible  entry  and  detainer.yet 
evidence  of  title  in  the  defendant  who 
has  taken  possession  may  be  competent 
to  show  the  purpose  with  which  the 
entry  was  made,  and  to  uphold  the 
possession  when  obtained.  Conaway 
v.  Gore,  27  Kan.  122.  If  an  action  "be 
instituted  in  a  justice  court  for  the 
recovery  of  the  possession  of  real  estate 
it  cannot  be  sustained,  unless  the  state- 
ment of  the  case  alleges  and  the  evi- 
dence shows  either  that  the  defendant 
is  plaintiffs  tenant,  or  that  possession 
was  not  only  unlawful  but  forcibly 
taken  by  the  defendant,  or  was  unlaw- 
fully and  forcibly  held  and  detained. 
Murfree's  Justice  Practice,  §  197;  Bur- 
gett  v.  Bothwell,  86  Ind.  149.    And  for 
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of  title  may  arise  on  the  pleadings  of  the  plaintiff,1  or  of  those 
of  defendant.* 

But  the  rule  forbidding  justices  to  entertain  questions  concern- 
ing the  title  to  real  estate  should  have  a  reasonable  construc- 
tion.8 

3.  Jurisdiction — Where  to  be  Exercised. — It  is  essential  to  the 
legality  of  the  acts  and  proceedings  of  the  justice  that  they  be 
performed  by  him  within  his  territorial  jurisdiction,  and  the  terri- 
tory marked  out  for  the  justice  by  the  constitution  of  the  State 
over  which  he  is  to  exercise  his  jurisdiction  cannot  be  reduced  or 
changed  by  legislative  enactments.4  In  many  States  the  juris- 
diction in  civil  cases  is  coextensive  with  the  county  wherein  he 
has  been  elected  or  appointed.6    In  some  States  the  justice  can 


forcible  entry  on  land  without  color  of 
title,  to  which  plaintiff  has  the  l  ight  of 
possession.  Price  v.  Olds,  9  Kan.  66. 
Or  if  a  forcible  entry  is  made  claiming 
title  under  tax  deed.  Campbell  v. 
Coonradt,  22  Kan.  704.  But  if  defend- 
ant is  in  peaceable  possession  with  color 
of  title,  legal  or  equitable,  even  without 
absolute  title,  yet  supposing  he  has 
some  interest  in  the  land  and  makes 
improvements  thereon,  the  acUon  can- 
not be  maintained.  Alderman  v.  Boe- 
ken,  25  Kan.  658. 

1.  "If  it  appear  by  the  plaintiff's  own 
showing  that  the  title  to  land  is  in 
question  and  disputed  by  the  defend- 
ant, the  justice  must  dismiss  the  action." 
Murfrees  Justice,  Practice,  $  179;  Ohse 
v.  Bruss,  45  Wis.  442.  But  merely 
asserting  title  by  the  plaintiff  does  not 
oust  jurisdiction.  Coffee  v.  City,  36 
Wis.  121. 

2.  If  the  defendant  contest  plaintiff's 
title,  or  relies  upon  title  in  himself,  or 
in  a  stranger,  as  a  defence,  he  must 
plead  it.  Murfree's  Justice,  Practice,  § 
179;  Murray  v.  Van  Derlyn,  24  Wis. 
67.  But  in  regard  to  this  matter,  the 
statute  of  the  State  in  which  the  ques- 
tion arises  must  be  carefully  examined. 

It  is  not  sufficient  to  destroy  jurisdic- 
1  inn  that  the  pleadings  show  that  title 
may,  but  it  must  appear  that  title  to 
land  will,  be  questioned.  Ohse  v.  Bruss, 
45  Wis.  442.  The  affidavit  of  the 
defendant  that  title  is  involved  will  not 
defeat  jurisdiction;  the  facts  sworn  to 
must  raise  the  question.  Rundle  v. 
Sutton,  43  Md.  64.  See  also  Duncan  v. 
Yordy,  27  Kan.  348. 

If  the  question  of  title  does  not  arise 
between  the  original  parties,  yet  if  a 
third  party  is  lawfully  made  defendant, 
and  files  a  plea  of  title  to  land  involved 
in  the  case,  properly  verified,  the  justice 


loses  jurisdiction.    Bibbler  v.  Walker,  - 
69  Ind  362. 
Test  Where  Title  to  Land  la  Involved. 

— "The  test  of  the  jurisdiction  of  the 
justice,  however,  is  the  claim  of  title, 
and  an  issue  made  or  tendered  bona 
fide  upon  the  point."  Murfree's  Justice, 
Practice,  $  199;  Gorham  v.  Witney,  52 
Mich.  50. 

S.  "The  rule  that  justices  must  ab- 
stain from  adjudicating  questions  of 
title  to  real  estate  must  be  reasonably 
construed.  It  means  that  their  adjudi- 
cation must  not  be  such  as  to  give  or 
purport  to  give  one  party  an  interest  in 
real  estate  that  was  not  confessedly  his 
before  judgment,  or'  purport  to  denv 
another  a  right  to  lands  which  he  would 
otherwise  have.  There  is  no  reason, 
however,  why  a  justice  may  not  exam- 
ine into  the  title  of  lands  if  necessary 
to  the  intelligent  decision  of  a  question 
affecting  personal  property  only.'' 
Murfree's  Justice  Practice,  §  200;  Hart 
v.  Hart,  48  Mich.  175.  And  the  right 
of  possession  of  land  only  may  be 
added.  Conway  v.  Gore,  27  Kan.  122. 
But  the  statute  and  decisions  of  the 
courts  of  the  several  States  must  be 
consulted  with  care. 

4.  People  v.  Meech,  101  111.  20a 
See  also  Geraty  v.  Reed,  78  N.  Y.  64. 

5.  In  Kansas,  the  statute  or  justice 
code  provides  that  "The  jurisdiction  of 
justices  of  the  peace  in  civil  cases  shall 
be  coextensive  with  the  county  wherein 
they  may  have  been  elected  and 
wherein  they  reside."  Comp.  Laws 
Kan.  (t88<;),  ch.  81,  §  1,  p.  698,  and  the 
misdemeanor  act  provides  that  "Jus- 
tices of  the  peace  shall  have  concurrent 
original  jurisdiction  with  the  district 
court,  coextensive  with  their  counties, 
in  all  cases  of  misdemeanors  in  which 
the  fine  cannot  exceed  five  hundred 
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exercise  his  authority  only  within  the  township,  precinct  or  dis- 
trict for  which  he  is  chosen,1  and,  in  some  instances,  while  his 
jurisdiction  is  coextensive  with  his  county,  yet  he  is  elected  as  a 
township  officer  and  must  hold  his  court  within  the  territory  for 
which  he  is  elected.*  And  it  is  held  that  a  justice  cannot  law- 
fully hold  his  court  and  have  his  office  in  the  office  of  an  attor- 
ney-at-law.* 

XI  CEmnrAi  Jurisdiction. — It  is  said  that  "the  criminal  jurisdic- 
tion of  justices  is  in  all  States  twofold,  provisional  and  precaution- 
ary, which  is  exercised  when  they  act  as  examining  and  committing 
magistrates,  and  adjudicate  peace  warrants ;  and  judicial  in  the 
trial  of  minor  misdemeanors  under  the  statute,"  and  it  may  be 
said,  in  this  connection,  "that  the  modern  justice  has  all  the 
powers  vested  by  the  common  law  in  his  predecessors,  but  it 
may  be  added  that  almost  without  exception  those  powers  and 
the  duties  incident  to  their  exercise  have  been  defined  and  re- 
enacted  by  statute,  so  that  in  effect  the  justice  of  each  State  is  a 
statutory  officer  whose  powers  are  limited  and  whose  duties  are 
defined  by  positive  law."*  And  as  each  State  has  its  own  pe- 
culiar statute  limiting  and  defining  the  powers  and  duties  of  its 
justices,  therefore  its  statute  and  the  decisions  of  its  courts  must 
be  carefully  examined  in  order  to  fully  determine  the  jurisdiction 
of  its  justices,  for  there  is  considerable  variation  in  the  several 
States  touching  this  matter.6 


dollars,  and  imprisonment  cannot  ex- 
ceed one  year,  except  as  otherwise  pro- 
vided by  law."    Comp.  Laws  Kan. 
(1885),  ch.  83,  §  1,  p.  765.    In  Kansas, 
the  justice  is  a  township-officer  elected 
in  a  municipal  township,  a  subdivision 
of  the  county,  and  it  is  held  under  both 
sections  that  the  justice  cannot  hold 
his  court  out  of  his  township,  except 
in  the  single  matter  of  preliminary  ex- 
aminations.   Wilcox  v.  Johnson,  34 
Kan.  655.   Neither  consent  nor  request 
of  defendant  can  give  a  justice  juris- 
diction to  hold  his  court  outside  of  his 
township.   Phillips  v.  Thralls,  26  Kan. 
780.    And  see  generally,  Morrell  v. 
Ingle,  23  Kan  32;  Com.  of  Marion  Co. 
v.  Barker,  25  Kan.  258;  Com.  of  Marion 
Co.  v.  Com.  of  Harvey  Co.,  26  Kan. 
181, 102;  In  re  Watson,  30  Kan.  753. 
The  same  rule  appertains  in  Nebraska. 
Jones  v.  Church,  13  Neb.  81.   The  rule 
of  the  text  applies  in  Mississippi,  ex- 
tent as  to  freeholders  and  householders. 
Miss.  Code,  §  2101;  Cain  v.  Simpson, 
53  Mi6S.  531.    Peculiarly  coextensive 
with  county  in  Illinois,  but  trial  must 
be  had  in  justice's  township.  Durfee  v. 
Grinnell,  69  111.  371. 

1.  In  Texas,  limited  to  precinct,  Cle- 
ments v.  San  Antonio,  34 Tex.  25;  Foster 
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v.  McAdams,  9  Tex.  542.  So  in  New 
Tork,  if  justice  is  the  creature  of  a 
special  statute.  Geraty  v.  Reid,  78  N. 
Y.  64.  The  rule  of  the  text  seems  to 
be  the  law  in  Indiana  and  Alabama, 
except  in  certain  cases  in  attachment. 
Wilkinson  v.  Moore,  79  Ind.  397; 
Hampton  v.  Warren,  51  Ind.  288;  At- 
kinson v.  Wiggins,  09  Ala.  190.  In 
Missouri,  in  actions  for  rent  or  for  re- 
covery of  leased  premises,  the  limita- 
tion is  to  the  precinct,  township  or  ward. 
Hessey  v.  Heitkamp.  9  Mo.  App.  3ft; 
O'Fallon  v.  Rodriguez,  6  Mo.  App.  576. 
See  also  Campbell  v.  Mo.  etc.  Co.,  78 
Mo.  639. 

2.  Durfee  v.  Grinnell,  69  111.371:  Wil- 
cox v.  Johnson,  34  Kan.  655;  Phillips  v. 
Thralls,  26  Kan.  78J. 

3.  Newcomb  v.  Trempsaleau,  24  Wis. 
459- 

4.  Murfree's  Justice  Practice,  $  7  and 
§  1020;  Wells  on  Jurisdiction,  $  65,  p. 
46;  Dillard  v.  St.  Louis  etc.  R.  Co.,  58 
Mo.  74.  See  Honeyman's  Practice  (N. 
J.),  §  685;  Kelley's  Criminal  Law  and 
Pr.  (Mo.),      105,  106. 

6.  In  Kansas,  in  all  cases  of  misde- 
meanor in  which  the  fine  cannot  exceed 
five  hundred  dollars,  and  the  imprison- 
ment cannot  exceed  one  year,  except  as 
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1.  Misdemeanors. — Jurisdiction  is  the  power  to  hear  and  deter- 
mine.  Before  this  power  exists  in  the  justice,  three  things  are 
necessary  to  be  united,  (i)  That  the  law  has  given  him  capacity 
to  entertain  complaint  against  the  person  or  thing  sought  to  be 
charged  or  affected.  (2)  That  the  complaint  has  actually  been 
preferred.  (3)  That  the  person  or  thing  has  been  properly 
brought  before  him  to  answer  the  charge  therein  contained.1  The 
first  is  a  matter  of  legislative  enactment,*  or  organic  law,3  the 
second  is  a  matter  of  pleading,4  and  the  third  the  result  of  pro- 


otherwise  provided  by  law.  Comp. 
Laws  (1SS5).  ch.  S3,  §  1;  In  re  Don- 
nelly, 30  Kan.  192  and  424.  In  New 
Jerse>,  the  Criminal  Procedure  act, 
Rev.  Stats.  266,  $  1,  states  the  general 
powers  and  duties  of  the  justice  to  be 
to  "keep  and  cause  to  be  kept  all  laws 
made,  or  to  be  made,  for  the  preserva- 
tion of  the  peace."  etc.,  "to  apprehend, 
impri  on  and  punish  all  persons  of- 
fending against  said  laws,"  and  many 
other  duties.  Honeyman's  Practice 
(N.  J.)  393.  In  W •  online,  where  the 
fine  does  not  exceed  one  hundred  dol- 
lars, or  imprisonment  does  not  exceed 
six  months.  Wolcott  v.  Wyoming,  1 
Wyo.  67.  In  Texas,  where  the 
fine  does  not  exceed  one  hundred  dol- 
lars. State  v.  Newhous,  41  Tex.  18s; 
Ex  parte  McGrew,  40  Tex.  473.  In 
Nebraska,  where  the  imprisonment 
may  not  exceed  three  months  or  the 
fine  one  hundred  dollars,  but  not  both. 
In  re  Stewart,  16  Neb.  193.  In  New 
H<imf  shire,  fine  not  to  exceed  ten  dol- 
lars. State  v.  Towle.  48  N.  H.  97.  In 
Nor  k  Carolina,,  fine  shall  not  exceed 
fifty  dollars  or  imprisonment  thirty 
days.  State  v.  Benthall,  82  N.  Car. 
664;  State  v.  Craig,  82  N.  Car.  668. 
These  citations  will  serve  as  illustra- 
tions and  will  indicate  the  variations  in 
the  statutory  provisions.  But  the  au- 
thority of  justices  to  "try  and  deter- 
mine is  limited  to  misdemeanors.  Rose 
v.  State.  9  Lea  (Tenn.)  38S;  Jenkins  v. 
State,  78  Ind.  133;  State  v.  Creek,  78 
Ind.  139;  In  re  Donnelly,  30  Kan.  192; 
Wolcott  v.  Wyoming,  1  Wyo.  67; 
Ex  parte  McKivitt.  55  Ala.  236*;  State 
v.  Newhous,  41  Tex.  185;  State  Preslv, 
72  N.  Car.  204;  State  v.  Towle,  48  N. 
H.  97;  State  r.  Pierre,  65  Me.  293. 

1.  Sheldon  v.  Newton.  3  Ohio  St.  494. 

3.  Wells  on  Jurisdiction,  §  65,  p.  46; 
Dillard  v.  St.  Louis  etc.  R.  Co.,  58  Mo. 
74;  Ex  parte  McGrew,  40  Tex.  472. 

3.  Geraty  v.  Reid,  78  N.  Y.64;  State 
v.  Livadai's,  34  La.  An.  52;  Wolcott 
v .  Wyoming,  1  Wyo.  67. 


4.  Pleading. —  Sufficient  Complaint.— 

The  usual  way  of  commencing  crim- 
inal proceedings  is  by  filing  a 
written  statement  setting  forth  the  facts 
constituting  the  offence  charged,  sworn 
to  the  party  making  it.  This  statement 
is  called  the  complaint;  it  is  generally 
made  prior  to  an  arrest,  but  where  the 
offender  is  arrested  "on  view"  it  must  be 
made  out  afterwards.  It  need  not  be 
technical  in  its  language,  but  it  may 
set  forth  facts  sufficient  to  constitute  a 
public  offence.  Honeyman's  Practice 
(N.  J.),  v  736;  2  Chit.  Gen.  Prac 
•55- 

Generally,  a  complaint  before  a 
justice  may  set  out  t  e  offence  in  the 
words  of  the  statute.  State  v.  Arrodl, 
8  Kan.  288;  U.  S.  v.  Mills,  7  Pet.  (U. 
S.)  142;  Whiting  v.  State,  14  Conn. 
4S8;  Sherry  v.  Martin,  5  Blackf.  (Ind.) 
156;  Mohler  v.  People,  24  111.  26;  State 
v.  Bat  son,  31  Mo.  343. 

Joinder  of  Misdemeanors.—  Several 
offences  may  be  charged  in  the  same 
complaint  when  they  are  of  the  same 
grade  and  each  within  the  jurisdiction 
of  the  justice.  Criminal  Law  Mo. 
(Kellev).  f)  204.  p.  ioq;  People  v.  Cos- 
tello,  1  Den.  (N.  YO'83;  1  Chit.  Cr.  L. 
249;  In  re  Macke,  31  Kan.  C4:  Com.  v. 
Gillespie,  7  S.  &  R.  (Pa  )  476;  People*. 
Liscomb,  60  N.  Y.  559;  r.  c.,  19  Am. 
Rep.  223.  And  the  prosecution  is  not 
bound  to  elect  a  single  offence  tram 
amongst  the  number  charged  and  pro- 
ceed for  that  alone.  People  v.  Costello, 
1  Den.  (N.  Y.)  83;  State  v.  Schweiter, 
27  Kan.  500. 

It  is  generally  not  necessary,  in  com- 
plaints charging  violations  ot  the  liquor 
iaws.  to  set  out  the  names  of  the  parties 
to  whom  the  liquor  was  sold.  State  v. 
Schweiter.  27  Kan.  499.  511;  State  v. 
Becker,  20  Iowa  438;  Myers  v.  People, 
67  III.  503;  State  v.  Gummer,  22  Wis. 
422;  State  v.  Parnell.  16  Ark.  506;  State 
v.  Spain,  29  Mo.  415;  Kern  v.  State.  7 
Ohio  St.  411;  Hallett  v.  State,  41  Tex. 
220. 
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cess.1  And  the  proceedings  mi 
the  offence  was  actually,  or  in 

Election  by  Prosecution  —  When  there 
are  one  or  more  counts  in  the  complaint 
upon  each,  the  court,  in  its  discretion, 
may  permit  the  prosecution,  after  offer- 
ing evidence  of  a  particular  sale  which 
would  sustain  the  charge,  to  offer  also 
evidence  of  a  number  of  distinct  sub- 
stantive offences  under  each  count,  vet 
it  is  the  duty  of  the  court  upon  motion, 
after  all  the  evidence  has  been  produced, 
before  the  defendant  is  put  to  his  de- 
fence, to  require  the  prosecution  to 
elect  upon  what  particular  transaction 
he  will  rely  for  a  conviction  State  v. 
Smith.  22  Vt.  74,  Stockwell  v  State, 
27  Ohio  St.  563;  State  v.  Schweiter,  27 
Kan.  500. 

Swearing  to  Complaint. — But  the  com- 
plaint must  be  sworn  to  positively  ^'in- 
formation and  belief  is  not  sufficient. 
State  v.  Gleason.  32  Kan.  245;  People 
Heffrop,  53  Mich.  527;  U.  S.  v.  Tu- 
reaud  (La.),  20  Fed.  Rep  621;  Swart 
v.  Kimball,  43  Mich.  443;  Rex  v.  Will- 
iamson, 3  B  &  Aid.  582;  Rex  v.  Hilbers, 
2  Chil  R.  163;  Regi'na  v.  Baldwin,  3  A. 
&  E.  168.  In  some  States  no  written 
pleadings  are  necessary.  Watson  v. 
State,  29  Ark.  299;  Ex  farte  Tucker, 
25  Ark.  5A7. 

Arrest  on  View. — In  many  States  sub- 
stantially the  law  is  that  "when  an}' 
offence  is  committed  in  view  of  any 
justice  of  the  peace,  he  may,  by  verbal 
direction  to  any  constable,  or  if  no 
constable  be  present,  to  any  citizen, 
cause  the  offender  to  be  arrested  and 
kept  in  custody  for  the  space  of  one 
hour,  unless  he  shall  sooner  be  taken 
from  such  custody  by  virtue  of  a  war- 
rant issued  on  complaint  under  oath. 
But  a  person  so  arrested  shall  not  be 
confined  in  jail  nor  put  upon  trial  until 
arrested  by  virtue  of  such  warrant." 
Com.  Laws  Kan.  (1885),  ch  88.  art.  2,. 
$3;  4  Bl.  Com.  392;  Kelley's  Crim.  Law 
and  Pr.  (Mo.  ),  4§  55  to  60.  See  also 
Farrell  v.  Warren,"3  Wend.  (N.  Y.) 
253;  Day  v.  Day,  4  Md.  262,  Farrist  v. 
Leavitt,  52  N  H.  481.  See  also 
Schroder  v.  Ehler,  2  Vroom  (N.J.)  44. 
To  entitle  an  officer  or  other  person  to 
arrest  without  warrant,  two  things  are 
necessary:  first,  the  person  sought  to  be 
arrested  must  be  guilty  of  a  public 
offence,  and  secondly,  the  offence  must 
have  been  committed  in  the  presence 
or  view  of  the  person  making  the  ar- 
rest.  Lacy  v.  State,  3  Tex.  Law  J. 


st  be  begun  in  the  county  where 
contemplation  of  the  law,  com- 

280,  Reuck  v.  McGregor,  3  Vroom  (N. 
J.)  70;  see  also  Spencer  v.  Anness,  3 
Vroom  ;N.  J.)  100,  Forrist  v.  Leavitt, 
52  N.  Y.  481.  And  when  these  two 
things  combine,  the  officer  is  not  re- 
quired to  inform  the  person  sought  to 
be  arrested  of  the  charge  against  him, 
where  the  officer  and  the  cause  of  the 
arrest  are  known  to  the  offender.  Wolf 
v.  State,  19  Ohio  St.  248.  And  the 
right  to  arrest  on  view  is  not  limited  to 
the  time  the  offence  is  committed,  but 
extends  to  a  reasonable  time  afterwards. 
Sands  v.  Benedict.  5  T.  &  C.  (N.  Y.) 
19;  s.  c,  2  Hun  (N.  Y.)  479. 
But  mere  suspicion  set  forth  in  a  com- 
plaint will  not  authorize  an  arrest. 
Blodgett  v.  Race,  tS  Hun  (N.  Y  )  132. 
See  also  a  case  of  suspicion  without 
warrant  or  complaint  filed,  and  arrest 
held  illegal.  Spencer  v.  Anness,  3 
Vroom  (N.  J.)  100. 

Process  Without  Complaint  But  if 
the  justice  officiously,  without  com- 
plaint on  oath,  or  of  his  own  knowledge, 
issues  his  warrant,  he  is  a  trespasser. 
Flack  v.  Harrington,  Breese  (III.)  165; 
Cohoon  v.  Speed,  2  Jones  (N.  Car.)  L. 
133. 

1.  Process  — Essentials  of. — The  pro- 
cess to  compel  the  defendant  to  appear 
in  person  and  answer  the  complaint 
against  him  is  called  a  warrant.  It 
must  be  under  the  hand  and  seal  (if  he 
have  one)  of  the  justice,  and  set  forth 
the  time  and  place  of  making  it.  and  the 
cause  for  which  it  is  made,  not  in  tech- 
nical language  nor  in  complainant's 
words,  but  so  as  to  describe  the  offence 
charged  with  reasonable  clearness.  It 
should  generally  be  directed  to  a  con- 
stable to  execute,  requiring  him  to  bring 
the  party  charged  before  the  justice  who 
issues  it,  or  before  any  other,  or  some 
other  justice  in  the  county.  It  is  ufually 
made  returnable  "forthwi'h,"  lhat  is,  as 
soon  as  the  offender  is  arrested.  Where 
the  name  of  the  person  is  not  known, 
he  must  be  described  as  nearly  as  may 
be.  A  warrant  to  arrest  a  person 
"pointed  out"  or  "suspected."  with  no 
other  description,  is  illegal  and  void. 
No  officer  is  bound  to  serve  such  a  pro- 
cess. Nor  can  the  officer  fill  in  a 
name.  Honey  man's  Practice  (N.  I.),  <> 
738;  Kelley's  Crim.  Law  &  Pr.  (Mo.), 
$'$  61  to  75;  Spaulding's  Treaties  (Kan.) 
(1S72),  pp.  6of>,  607. 

Appearance  Without  Process. — A  vol- 
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mitted.1  If  the  complaint  is  defective  it  may  oe  amended.* 
And  the  venue,  or  place  of  trial,  may  be  changed  upon  proper 
affidavit.3  The  defendant  is,  in  most  States,  entitled  to  a  jury 
trial4  and  a  continuance.*  The  facts  giving  jurisdiction  must 
appear  in  the  justice  record,6  but  when  they  appear,  the  presump- 
tion is  in  favor  of  the  truthfulness  of  the  docket.7 

2.  Trial  and  Its  Incidents. — When  a  complaint  has  been  made 
under  oath,  and  a  warrant  has  been  issued,  delivered  to  the  offi- 
cer, and  the  officer  has,  by  virtue  of  the  warrant,  arrested  and 
brought  the  person  charged  with  an  offence  therein  into  court, 
the  accused  must  be  arraigned,  that  is,  the  complaint  must  be 
read  or  stated  to  the  accused,  and  he  must  plead  to  the  same. 
The  justice  asks  the  defendant  if  he  is  guilty  or  not  guilty.  If 
he  plead  guilty  to  the  charge,  the  justice,  in  case  of  assault  and 
battery,  or  kindred  offences,  when  there  is  a  discretion  as  to  the 
amount  of  penalty,  should  examine  under  oath  the  injured 
party  or  other  witnesses,  to  determine  the  aggravation  of  the  of- 
fence, and  render  judgment  on  the  plea.  If  defendant  refuse  to 
plead,  stands  "  mute,"  the  justice  must  enter  a  plea  of  not  guilty; 
or  if  the  accused  plead  not  guilty,  the  justice,  if  the  case  is  not 
awfully  continued,  must  proceed  with  the  trial  of  the  cause.8  If 

untary  appearance  will  ■not  always  give    But  see  State  v.  Hinkle,  27  Kan.  308; 


jurisdiction  to  the  justice.  As  when  a 
person,  knowing  himself  guilty  of  an 
offence,  goes  before  the  justice  and 
pleads  guilty,  in  which' case  he  selected 
his  own  court  without  notice  to  the 
State,  or  any  prosecuting  officer,  or  to 
the  injured  party.  Any  fraud  or  collu- 
sion to  escape  a  trial  or  proper  convic- 
tion is  void.  Drake  v.  State,  68  Ala. 
510;  State  v.  Davis,  65  N.  Car.  299; 
State  v.  Hawes,  65  N.  Car.  301 ;  Kellev 's 
Crim.  Law  &  Pr.  (Mo.),  §  aai;  Mc- 
Farland  v.  State,  68  Wis.  400. 

1.  Hill  v.  Taylor,  50  Mich.  549. 

a.  Amendment. — People  v.  Mellor,  2 
Colo.  705;  State  v.  Gachenheimer,  30 
Ind.  63.  On  the  trial  in  the  justice 
court  or  on  appeal  by  filing  a  new  and 
amended  complaint.  Miller  v.  State, 
72  Ind.  421;  State  v.  Hinkle,  27  Kan. 
308;  Comp.  Laws  Kan.  (1885),  ch.  83,  $ 
22,  which  provides  "unless  such  com- 
plaint shall  be  found  insufficient  and  de- 
fective, in  which  event  the  court,  at  any 
stage  of  the  proceedings,  shall  order  a 
new  complaint  to  be  filed."  State  v. 
Redford,  32  Kan.  198.  By  certify- 
ing complaint  on  appeal.  State  v. 
Anderson,  34  Kan.  116.  And  to  supply 
'  it  complaint  on  appeal.  Bays  v. 
^.iate,  6  Neb.  167;  Miller  v.  State,  72 
Ind.  421.  And  it  is  held  that  if  the  de- 
fect is  not  objected  to  on  the  hearing  it 
is  waived.  People  v.  Meller,  2  Colo. 
705;  State  v.  Gachenheimer,  30  Ind.  63. 
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State  v.  Pierre,  65  Me.  203. 

S.  Change  of  Venue. — In  Kansas,  "all 
proceedings,  including  the  mode  of  pro- 
curing, and  the  grounds  for  a  change  or 
venue,  upon  the  trial  of  misdemeanors 
before  a  justice  of  the  peace,  shall  be 
governed  by  the  provisions  of  the  code 
of  criminal  procedure,  so  far  as  the 
same  are  in  their  nature  applicable,  and 
in  respect  to  which  no  provision  is 
made  by  statute.  Comp.  Laws  Kan. 
(1885),  ch.  83,  art.  3,  $  30.  See  also  1 
Code  N.  Car.  (1883).     904  to  007. 

4.  Jury  Trial  —  Murfree's  'Justice, 
Practice,  §  1039  and  $  83.  In  the  latter 
section  there  is  a  synopsis  of  the  law  of 
many  States  as  to  the  number  of  jury- 
men allowed. 

5.  Continuance. — Helper  v.  State,  43 
Wis.  479.  As  continuances  are  sub- 
stantially the  same  in  criminal  and  in 
civil  cases,  see  Continuances  under 
Civil  Jurisdiction,  infra,  this  title. 

6.  Helper  v.  State.  43  Wis.  479. 

7.  Presumption — Storm  v.  Adams. 
56  Wis.  137;  Guttendag  v.  Lehigh 
etc.  Co.,  14  Phil.  (Pa.)  639;  Clark  v. 
McComman,  7  W.  &  S.  (Pa.)  46 
Thompson  v.  Acree,  69  Ala. 
Abbott's  Trial.  Ev.,  pp.  199,540;  Wells 
on  Jurisdiction,  38,  46,  65;  Smith  x*. 
Engle,  44  Iowa  265;  State  v.  Christen - 
sen,  21  Minn.  50. 

8.  Comp.  Laws  Kan.  (1885),  ch.  83 
art.  2,  §  4,  and  ch.  83,  art.  3;'  $  1  Code 
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the  cause  is  continued  the  defendant  must  be  held  in  custody,  or 
give  a  recognizance  for  his  appearance  on  the  day  and  hour  to 
which  the  cause  is  adjourned.  And,  generally,  the  accused  is  en- 
titled to  a  jury  trial,  if  he  demands  it.  The  burden  of  the 
proof  is  upon  the  prosecution,  and  the  accused  must  have  the 
benefit  of  all  reasonable  doubts.  The  mode  of  empanelling  the 
jury  differs  in  the  various  States.1  After  the  jury  is  selected 
and  sworn,  the  evidence  is'  introduced.  The  witnesses  are 
brought  into  court  by  a  subpoena  issued  by  the  justice  and  gener- 
ally served  by  the  constable.  The  witnesses  must  be  sworn. 
Depositions  may  be  used  by  the  accused,  but  not  against  him. 
The  competency  of  the  witnesses  and  the  admissibility  of  the 
testimony  are  questions  to  be  determined  by  the  justice  *  but  the 
effect  of  the  testimony  and  the  credibility  of  the  witnesses  are 
questions  that  fall  within  the  province  of  the  jury  to  decide.8 
After  the  testimony  is  all  in,  when  there  are  one  or  more  counts 
in  the  complaint  for  violation  of  the  liquor  laws,  or  similar 
offences,  and  the  court  has  permitted  the  prosecutor  to  offer  evi- 
dence tending  to  prove  several  distinct  sales,  the  defendant, 
before  he  is  put  on  his  defence,  may,  by  motion,  require  the  prose- 
cutor to  elect  upon  what  particular  transaction  he  will  rely  for 
a  conviction.4  Then  the  defendant  offers  his  evidence,  and  after- 
wards the  arguments  of  counsel  are  heard,  if  the  parties  are  rep- 
resented by  counsel,  then  the  jury  are  instructed  by  the  court, 
if  in  a  State  where  it  is  allowed,  and  retire  to  consider  the  testi- 
mony. The  jury  should  be  kept  together  for  a  reasonable  time, 
if  they  do  not  soon  agree  or  arrive  at  a  conclusion  unanimously 

N. Car.  (1883),  <i§  897  to  901;  Code  Ala.,  erally  in  criminal  cases  the  accused  is 

§  46*8;  and  the  statutes  of  the  several  entitled  to  twelve  jurors,  yet,  if  the 

States.    The  trial  may  be  had  on  a  accused  consent,  a  trial  may  be  had  by 

plea  in  abatement,  which  must  be  filed  a  less  number.    But  the  justice  does, 

and  heard  before  the  defendant  pleads  not  render  himself  liable  to  the  accused 

to  the  complaint.    See  title  Abate-  if  he  tries  the  case  with  a  jury  of  six 

Kent  vol.  i,  p.  11.  over  the  defendant's  demand  for  twelve 

1.  Jury  Trial. — The  right  to  jury  jurors.    Clark  v.  Spicer,  6  Kan.  440. 

trial  in  criminal  cases  is  inviolate.  In  re  The  court  may  permit  the  jury,  in  open 

Rolfs,  30  Kan.  762;  In  re  Donnelly,  30  court,  to  make  a  formal  correction  of 

Kan.  191.    Compare  Byers  v.  Com.,  their  verdict,  67  Mo.  41.   Or  the  court, 

43  Pa.  St.  89.    State  v.  Baker,  24  Mo.  with  the  consent  of  the  jury,  may  for- 

437;  but  the  jury  fees  do  not  have  mally  correct  it.    State  v.  Potter,  16- 

to  be    advanced.     Rev.    Stats.  111.  Kan.  83. 

(1880),  ch.  38,  §  384.     But  in  cer-      Challenges. — In  some  States,  in  trials 

tain  cases  if  a  jury   is   demanded  in  for    misdemeanors    before  a  justice, 

Alabama,  justice  binds  over.  Ex  f arte  either  party  may  challenge  to  the  same 

Dunkein,  72  Ala.  241.   For  a  collection  extent  as  in  trials  for  like  offences  in 

of  the  substance  of  the  statutes  of  the  the  higher  court. 

various  States  with  reference  to  the  3.  Taylor  on  Evidence  (Text  Book 
mode  of  selecting  the  jurors,  and  em-  Series),  §  2;  Greenleaf  Ev.  §  2. 
panelling  the  jury,  see  Murfree's  Jus-  8.  Taylor  on  Evidence  (Text  Book 
tice  Practice,  $  83.  While  in  all  States  Series),  $  2;  Greenleaf  Ev.  §  2. 
where  provision  is  made  for  a  jury  the  4.  State  v.  Smith,  22  Vt.  74;  Stock- 
number  is  not  always  the  same  in  civil  well  v.  State,  27  Ohio  St.  563;  State 
as  in  criminal  cases,  the  mode  of  se-  v.  Schweiter,  27  Kan.  500.  See  Com- 
lecting  is  substantially  the  same.  Gen-  plaint,  supra,  this  title. 
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upon  the  testimony.1  If  they  do  not  agree  within  a  reasonable 
time,  and  there  is  no  prospect  of  an  agreement,  they  should  be 
discharged  from  the  further  consideration  of  the  case,  and  a  new 
jury  empanelled,  if  the  accused  be  not  willing  to  submit  to  a 
trial  by  the  justice.*  If  the  jury  agree  upon  a  verdict  they  must 
write  it  out  and  return  it  to  the  justice ;  it  must  be  signed  by  the 
"  foreman,"  and  the  justice  must  publicly  read  the  verdict  and 
ask  the  jury  if  it  is  their  verdict,  which  question  is  to  be  an- 
swered by  all  the  jurymen.  Then  the  jury  may  be  "polled"  by 
either  party — that  is,  to  ask  each  juryman  if  it  is  his  verdict ;  if 
all  answer  in  the  affirmative,  the  jury  is  then  discharged ;  if  any 
one  of  them  answer  in  the  negative,  the  jury  are  then  ordered  by 
the  justice  to  retire  for  further,  consideration  of  their  verdict.  If 
the  verdict  is  agreed  upon  and  read,  the  justice  then  records  the 
same,  and  he  then  must  "  forthwith  "  or  "  immediately  "  render 
judgment  thereon3 publicly.  If  the  verdict  is  "not  guilty,"  the 
accused  must  immediately  be  discharged.  And  in  some  States, 
■"  if  the  justice  or  jury  trying  the  case  shall  state  in  the  finding 
that  the  complaint  was  malicious  or  without  probable  cause,  the 
justice  must  enter  judgment  against  the  complainant  for  all 
costs  that  shall  have  accrued  in  the  proceedings  had  upon  such 
complaint,  and  shall  commit  such  complainant  to  jail  until  such 
costs  be  paid,"  unless  a  bond  be  given  to  pay  such  judgment 
within  a  fixed  number  of  days.4 

a.  When  Trial  Must  Cease.— If,  during  the  trial,  it  shall 
appear  that  the  accused  ought  to  be  put  upon  his  trial  for  an  of- 
fence not  cognizable  before  the  justice,  the  justice  shall  immedi- 
ately stop  the  proceedings  before  him  as  a  trial  court,  and  pro- 
ceed as  in  other  criminal  cases  exclusively  cognizable  before  a 
higher  court  in  the  county.5    But  the  title  to  land  being  involved 

1.  Two  or  three  hours'  consultation  ticularly  to  civil  cases.  And  as  to  the 
is  not  sufficient  to  justify  their  discharge  construction  of  "rendered"  and  "en- 
because  thev  cannot  agree.  Gulick  v.  tered,"  see  Conwell  v.  Kuykendall,  29 
Van  Tilburgh.  1  Harr.  (N.  J.)  417.  Kan.  708.    Explained  15  Barb.  (N.  Y.) 

2.  Comp.  Laws  Kan.  (1885),  ch.83,  §  134;  see  Sibley  v.  Howard,  3  Den.  (N. 
15;  1  Rev.  Stats.  Mo.  (1879),  ch.  24,$  Y.)  72;  McNamara  v.  Spees,  25  Wis. 
2048.  If  the  jury  be  discharged,  failing  539;  Consent,  Huff  v .  Babbott,  14  Neb. 
to  agree,  in  the  absence  of  the  defend-  150. 

ant,  it  does  not  entitle  him  to  be  dis-  4.  Comp.  Laws  Kan.  (1885),  ch.  83,  $ 

■charged  from  custody.    State  v.  White,  18.    In  re  Ebenhack,   17  Kan.  6t8; 

19  Kan.  445;  State  v.  Vaughan,   29  State  v.  Donnell,  11  Iowa  452;  State  v. 

Iowa  286;  U.  S.  v.  Perez, 9  Wheat.  (U.  Darr,  63  N.  Car.  516.    But  consult 

S.)  579.                        J  further  In  re  Stonebergert,  31  Kan. 

3.  To  refuse  the  accused  the  right  to  638;  State  v.  Reisner,  20  Kan.  548. 
"poll"  the  jury  is  error.  James  v.  State,  See  also  Gen.  Stats.  Minn.,  ch.  65,  $ 
55  Miss.  57;  s.  c ,  30  Am.  Rep.  496;  157;  Casey  v.  Sevatson,  30  Minn.  516; 
State  v.  Hughes.  2  Ala  102;  State  v.  i  Rev.  Stats.  Mo.  (1879),  ch.  24,  art.  23, 
Muir,  32  Kan.  4S1.  Judgment  must  be  $  2054.  Where  the  provision  for  coT- 
rendered  immediately.  Heplerr.  State,  lecting  the  costs  is  by  execution  on  the 
43  Wis.  479;  Austin  v.  Brook,  16  Neb.  judgment. 

<>42;  Hanson  v.  Lawson,  19  Kan.  201;  5.  And  generally,  see  Ex  parte  Mc- 

Board  etc.  of  Marion     Turk,  2  T.  &C.  Grew,  40  Tex.  472;  State  v.  Craig,  8a 

<N.  Y.)  367.  The  last  applies  more  par-  N.  Car.  68;  State  v.  Pierre,  65  Me.  293; 
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in  the  criminal  action  does  not  oust  the  justice  jurisdiction.1 
b.  Judgment. — Whenever  the  defendant  shall  be  tried  and 
found  guilty,  either  by  the  justice  or  the  jury,  or  shall  enter  a 
plea  of  guilty,  the  court  must  render  judgment  thereon,  assessing 
such  punishment  either  by  fine  or  imprisonment,  or  both,  as  the 
nature  of  the  case  may  require  and  the  law  permit ;  in  such  case 
the  defendant  must,  in  addition  to  fine  or  imprisonment,  be  ad- 
judged to  pay  the  costs.*  And  in  some  States  he  may,  and  in 
others  he  shall,  be  committed  to  the  county  jail  until  both  fine 
and  costs  are  paid.3  In  other  States  the  fine  is  collected  on  exe- 
cution or  capias.*  It  is  held  that  where  a  justice  has  jurisdiction 
to  punish  by  imprisonment  or  by  a  fine,  he  cannot  adjudge  a  fine 
and  imprisonment.6  In  order  to  render  a  valid  judgment  against 
the  accused  he  must  be  brought  before  the  justice  and  be  present 
when  the  judgment  is  rendered.6   In  some  States  the  jury  assess- 


i  Rev.  Stats  Mo.  (1879),  ch.  24,  art.  23, 
<j  2055;  Comp.  Laws  of  Kan.  (188;),  ch. 
83.  art  5,  §  24.  If  the  justice  fails  to  do 
this  and  tries  the  case,  the  defendant 
may  appeal  from  a  judgment  against 
him.  State  v.  Barada,  49  Mo.  504. 
See  In  re  Donnelly,  30  Kan.  192,  281. 
In  Wyoming,  when  an  act  is  made  an 
offence  by  statute,  and  no  punishment 
is  prescribed  by  law,  the  accused  must 
be  "bound  over"  to  court.  Wolcott  v. 
Wyoming,  1  Wyo.  67.  So  also 
if  the  punishment 'is  indefinite.  State 
v.  Weeks,  14  S.  Car.  400;  State  v. 
Heidelberg,  70  N.  Car.  496.  But  in 
Kansas,  if  the  justice  has  jurisdiction 
he  must  try  the  case.  In  re  Donnelly, 
30  Kan.  191.  So  in  Arkansas.  Thomm 
v.  State,  35  Ark.  327.  In  Mew  Hamp- 
shire, if  the  justice  in  his  discretion 
thinks  that  the  fine  that  he  can  impose 
within  his  jurisdiction  is  not  a  sufficient 
penalty  for  the  offence  charged,  he  may 
send  the  accused  to  the  higher  court. 
State  v.  Towle,  48  N.  H.  97. 

'"In  North  Carolina,  justices  have 
exclusive  original  jurisdiction  of  all 
criminal  matters  where  the  punishment 
prescribed  by  law  shall  not  exceed  a 
fine  of  fifty  dollars  or  imprisonment  for 
thirty  days,"  and  "'when  a  statute  pre- 
scribes as  a  punishment  for  a  misde- 
meanor a  fine  (not  exceeding  fifty  dol- 
lars) or  imprisonment  (not  exceeding 
thirty  days),  or  both,  these  last  words, 
counteracted  by  ether  provisions  of  the 
statute,  extinguish  the  exclusive  juris- 
diction of  the  justice."  Murfree's  Jus- 
tice Practice,  §  1034;  State  v.  Benthall, 
Sj  N.  Car.  664.  State  v.  Craig,  82  N. 
Car.  668, 

1.  Miller  v.  State,  72  Ind.  421 


2.  1  Rev.  Stats  Mo  (1879),  ch.  24,  art 
23,^2050,  Comp.  Laws.  Kan.  (1885), 
ch.  83,  4  17- 

8.  1  Rev.  Stats.  Mo.  (1879),  ch  24, 
art.  23,  §  2050;  Comp.  Laws  Kan. 
(1885),  ch.  83,  §  17;  1  Code  N.  C. 
(1883),  §§90410907. 

4  Rev.  Stats.  111.  (1880),  ch.  38, 

§§387.388- 

5.  In  matter  of  Stewart,  16  Neb  193. 
See  also  State  v.  Craig.  82  N.  Car. 
668;  State  v.  Heilburg,  70  N.  Car.  496. 
But  if  he  should  do  so  he  may  vacate  it 
and  render  a  legal  judgment  in  a 
reasonable  time.  Ex  parte  Gilmore, 
71  Cal.  624. 

6.  Bigelow  v.  Steams,  19  Johns.  (N. 
Y.)  39;  Barnes  v.  Harris,  4  N.  Y.  383. 

But  in  some  States  it  is  provided  by 
statute  that  "for  the  purpose  of  judg- 
ment, if  the  conviction  be  for  an  offence 
punishable  by  imprisonment,  or  im- 
prisonment be  assessed  as  punish- 
ment by  the  jury,  the  defendant  must 
be  personally  present;  if  for  fine  only, 
he  must  be  personally  present  or  some 
responsible  person  must  undertake  for 
him  to  pay  the  judgment  and  costs; 
judgment  may  then  be  rendered  in  his 
absence."  1  Rev.  Stats.  Mo.  (1879), 
ch.  24,  art.  19,  §1937;  Comp.  Laws  Kan. 
(i88S),ch  82,  §245. 

In  some  States  the  defendant  may 
give  security  that  he  will  pay  the  judg- 
ment in  a  certain  number  of  days. 
Bigelow  v.  Stearns,  19  Johns.  (N.Y.)  30. 

If  the  defendant  during  the  trial  has 
appeared  the  verdict  may  be  received, 
and  the  defendant,  if  he  be  not  present, 
mav  be  brought  in  by  a  warrant  issued 
by  "the  justice.  Rev.  Stats.  Ind.  (1881), 
$  >8S3- 
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the  amount  of  punishment  to  be  inflicted  upon  the  accused.1  A 
joinder  of  several  misdemeanors  charged  against  the  accused  of 
the  same  grade,  each  within  the  jurisdiction  of  the  justice,  is  per 
missible  in  a  complaint  ;*  yet,  in  some  States,  the  aggregate  fine 
imposed  against  the  defendant  cannot  exceed  the  maximum  fine 
permitted  in  one  offence.3  In  others  the  aggregate  fine  or  im- 
prisonment or  both  may  exceed  the  maximum  penalty  that  can 
be  imposed  upon  any  one  offence  charged  in  the  complaint,  and 
where  imprisonment  is  imposed  under  one  count,  the  imprison- 
ment under  the  following  one  should  be  adjudged  to  commence 
at  the  termination  of  the  imprisonment  under  the  other,  and  so 
on  with  all  of  them.4  If  the  defendant  be  acquitted  on  any  of 
the  counts  he  should  recover  costs  thereunder.5  But  it  is  im- 
perative that  a  judgment  be  rendered  by  the  justice  before  he 
issues  execution  of  any  sort.8 

c.  EXECUTION. — The  judgment  is  generally  enforced  by  com- 
mitting the  defendant  to  the  county  jail  until  the  fine  and  costs 
are  paid.7  But  in  some  States  .an  execution  is  first  issued 
against  the  goods  and  chattels  of  the  defendant,  if  the  constable 
shall  return  the  execution  "no  goods  and  chattels,"  the  justice 
shall  issue  a  capias  against  the  body  of  the  defendant,  and  the 
constable  places  the  defendant  in  jail.8  "  Expiration  of  time 
without  imprisonment  is  in  no  sense  an  execution  of  sentence."* 
Where  the  defendant,  convicted  and  adjudged  to  pay  a  fine 
and  to  be  committed  to  jail  until  it  is  paid,  appeals,  and  the  ap- 
peal is  dismissed  because  of  insufficient  recognizance,  the  justice 
can  commit  him  under  the  judgment.10 

d.  Habeas  Corpus — Certiorari. — If  the  record  of  the  jus- 
tice shows  a  conviction  of  an  offence  without  jurisdiction,  and 

1.  Rev.  Stats.  111.    (1880),  ch.  38,  jail,  if  he  be  unable  to  pay  the  fine  and 
4  385;  1  Rev.  Stats.  Mo.  (1879),  ch.  24,  costs,  may  be  discharged.  In  Missouri. 
art.  23,  4  2048.  "on  complying  with  the  law  for  the  re- 
ft. Criminal  Law  Mo.  (Kelly),  §  204;  lief  of  insolvents."    1  Rev.  Stats.  Mo. 
In  re  Macke,  31  Kan.  54;  People  v.  (1879),  ch.  24,  42051.    In  Illinois,  by 
Costello,  1  Den.  (N.  Y.)  83;  Roscoe  being  in  jail  forty-eight  hours,  "and  if 
Cr.  Ev.,216;  Com.  v.  Gillespie,  7  S.  &  the  fine  exceed  $10,  then  to  remain  in 
R.  (Pa.)  476;  1  Chit  Cr.  L.,  249;  Rex  said  jail  twenty-four  hours  for  every 
v.  Levy,  2  Stark.  458;  Rex  v.  Jones,  2  $5,  over  and  above  the  said  $10,  and  so 
Camp.  132.  on  in  proportion  to  the  amount  of  said 
8.  Hensoldt  v.  Petersburg,  63  111.  111 ;  fine."    Rev.  Stats.  111.  (1880),  ch.  38, 
People  v.  Liscomb,  60  N.  Y.  559;  s.  c,  4  588.    In  Kansas,  by  the  county  com- 
19  Am.  Rep.  223.  missioners,  from  imprisonment  for  fail- 
4.  State  v.  Carlyle,  33  Kan.  716.  ure  to  pay  fine  and  costs,  "on  satisfac- 

6.  State  v.  Brooks,  33  Kan.  708.  tory  proof  to  them  that  said  person  is 
8.  Lanpher   v.    Dewell,    56  Iowa  unable  to  pay  the  same,"  but  the  fine 

153.  and  costs,  if  possible,  may  be  after- 

7.  1  Rev.  Stats.  Mo.  (1870),  ch.  24,  wards  collected  by  execution  as  in 
art.  23.  42050;  Coinp.  Laws  Kan.  (1885),  civil  cases  on  the' judgment  Comp. 
ch.  83,  4  19;  1  Code  N.  C.  (1883),  44  904  Laws  Kan.  (1885),  ch.  82,  4  253. 

to  907.  Dolen's    Case,    101    Mass.   2 19-, 

8.  Rev.  Stats.  HI.  (1880),  ch.  38,  4388.  Ex  parte  Cifford,  29  Ind.  106;  Holloa 
But   in  some    States  the  defendant   v.  Hopkins,  21  Kan.  459. 

after  being  committed  to  the  county      10.  In  re  Shaw,  31  Minn.  44. 
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the  defendant  is  imprisoned  thereunder,  habeas  corpus  is  a  proper 
remedy;  but  when  there  are  mere  irregularities  therein,  the  re- 
dress must  be  had  in  some  of  the  modes  pointed  out  by  statute 
for  review  in  the  appellate  court.1  If  the  justice  refuse  an  ap- 
peal within  the  statutory  period,  the  remedy  of  the  defendant  is 
a  writ  of  certiorari?"  and  if  the  judgment  is  affirmed,  it  must  be 
executed,  the  certiorari  only  suspends  it.8 . 

e.  Appeal. — Generally,  in  all  criminal  cases  cognizable  before 
justices,  the  accused  may  appeal  from  a  judgment  against  him  * 
and  in  some  States  even  when  he  has  pleaded  guilty.6  The  ap- 
peal must  be  taken  in  the  manner,  and  within  the  time  prescribed 
by  law.  The  appeal  is  taken  by  entering  into  a  recognizance  with 
sureties  to  appear  at  the  appellate  court  in  the  amount  prescribed 
by  law,  within  the  time  required  by  the  statute.6  The  appeal  is 
to  the  "circuit  court  "  in  some  States,  to  the  "  district  court  "  in 
others,  or  to  "  other  court  having  jurisdiction  in  criminal  cases."' 
An  appeal  suspends  the  effect  of  the  judgment  until  final  judg- 


1.  Murfree's  Justice,  Practice,  y  1033; 
Hamilton's  Case,  51  Mich.  174;  In  re 
Rolfs,  30  Kan.  758;  Ex  parte  bam,  51 
AUJI34;  En  parte  McGrew,  40  Tex. 
472. 

2.  In  re  Kennedy,  55  Vt.  1.  See  also 
where  the  justice  proceeds  erroneously. 
State  v.  Dennis,  43  N.  J.  L.  380.  Ap- 
pellate Procedure,  Starkweather  v. 
Sawyer,  63  Wis.  297. 

3.  People  v.  Hobson,  48  Mich.  28. 

4.  Rev.  Stat  Mo.  (1879),  ch.  24,  art. 
23,  $  2058. 

In  Missouri,  immediately  after  judg- 
ment by  filing  an  affidavit  "stating  that 
he  is  aggrieved  by  the  verdict  and 
judgment  in  the  case,  and  that  he  does 
not  make  his  appeal  for  vexation  and 
delay,"  and  giving  a  recognizance  with 
good  and  sufficient  sureties  in  a  sum 
deemed  proper  by  the  justice,  condi- 
tioned as  the  law  requires,  he  may 
appeal,  without  giving  the  recogniz- 
ance, by  filing  the  affidavit,  but  in  that 
case  he  is  committed  to  the  county 
jail  to  remain  until  discharged  by  "  due 
course  of  law."  1  Rev.  Stat.  Mo. 
(1879),  ch.  24,  §  2359.  So  also  in  Ver- 
mont. In  re  Kennedy,  55  Vt.  1.  In 
Illinois,  the  same  as  in  civil  cases,  ex- 
cept no  damages  shall  be  allowed. 
Rev.  Stat.  111.  (1880),  ch.  38,  $  389. 
In  Kansas,  within  twenty-four  hours 
after  judgment  by  entering  into  a  recog- 
nizance in  a  sum  with  sureties  to  be 
approved  by  the  justice,  conditioned  for 
his  appearance  at  the  district  court  or 
criminal  court  of  the  county  at  the  next 
term,  to  answer  the  complaint  Comp. 
Laws  Kan.  (1885),  ch  83,  $  21.  See 


statutes  in  the  several  States.  But  there 
is  no  appeal  in  Texas  if  the  judgment 
is  for  less  than  twentv  dollars.  Pevito 
v.  Rodgers,  52  Tex.  581.  In  Iowa  it  is 
the  justice's  duty  to  inform  the  accused 
that  he  can  appeal,  but  if  he  fails  so  to 
do  it  does  not  affect  the  judgment. 
Jacoby  v.  Waddell,  61  Iowa  247. 

6.  State  v.  Little,  42  Vt.  430. 

6.  In  Mississippi,  'it  is  competent 
for  him,  upon  furnishing  the  bond  re- 
quired by  the  statute,  to  appeal  at  any 
time  after  conviction,  presumably,  how- 
ever, before  the  full  execution  of  the 
sentence."  Murfree's  Justice,  Practice, 
$  1118;  Miss.  Code  (1880),  $  2355; 
Smith  v.  Boykin,  61  Miss.  no.  In 
Illinois,  in  the  same  time  and  manner 
as  in  civil  cases.  Rev.  Stat.  111. 
(1880),  ch.  38,  4389.  In  Missouri,  by 
filing  an  affidavit  "  that  he  is  aggrieved 
by  the  verdict  and  judgment,"  and  also 
entering  into  the  required  recognizance 
immediately  after  judgment  is  rendered. 
1  Rev.  Stat.  Mo.  (1879),  ch.  24, 
4  2058.  In  Kansas,  by  entering  into  a 
recognizance  within  twenty-four  hours 
after  judgment.  Comp.  Laws  Kan. 
(1885),  ch.  83,  $21. 

T.  In  Kansas,  to  the  district  court. 
Leavenworth  v.  Weaver,  26  Kan.  394. 
In  Missouri,  outside  St  Louis,  to 
circuit  court  in  St.  Louis  of  criminal 
correction.  State  v.  Barada,  49  Mo.  504. 
In  Illinois,  outside  Cook  county,  to  the 
circuit  court  in  Cook  county  to  criminal 
court  thereof.  Rev.  Stat  111.  (1880), 
ch.  38,  v  389.  In  Iowa,  to  circuit  court 
only.  State  v.  Knapf,  61  Iowa  522. 
In  Virginia,  to  the   county  court. 
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ment  in  the  appellate  court,'  and  the  case  is  tried  de  novo  in  the 
appellate  court*  on  the  original  complaint,  and  if  it  should  be 
deemed  defective,  it  may  there  be  amended,  for  the  defendant  is 
placed  in  the  same  condition  as  if  no  trial  had  been  had.3  But 
if  the  appeal  be  dismissed,  the  justice  has  the  right  to  commit 
the  defendant  under  the  judgment.4 

On  appeal,  the  justice  must  transfer  the  papers  in  the  case  to 
the  appellate  court.4 

An  appeal  cannot  be  had  until  after  a  judgment  is  rendered, 
and  appeal  between  verdict  and  judgment  is  a  nullity.6 

The  appellate  court  has  no  greater  jurisdiction  than  the  justice 
had  ;  he  sits  as  a  reviewing  justice  of  the  peace.* 

XII.  PEO VISIONAL  AND  PBECAUTIOHABY  JURISDICTION.— The  "pro- 
visional and  precautionary  "  jurisdiction  of  the  justice  is  exercised 
in  arrests  and  preliminary  examinations,  in  proceedings  to  re- 
quire surety  to  keep  the  peace,  in  proceedings  for  searches  and 
seizures,  in  proceedings  in  bastardy,  and  in  apprehending  fugitives 
from  justice. 

1.  Arrests  and  Preliminary  Examinations, — Whenever  complaint 
shall  be  made  in  writing  and  upon  oath  to  a  justice,  setting  forth 
that  a  felony  has  been  committed,  and  the  name  of  the  accused 
thereof,  it  shall  be  the  duty  of  the  justice  to  issue  a  warrant  re- 
citing the  accusation  and  commanding  the  officer  to  whom  it  shall 
be  directed,  forthwith  to  take  the  accused  and  bring  him  before 


Readv  Commonwealth.  24  Gratt.  (Va.) 
619.  In  Michigan,  to  the  circuit  court. 
Matter  of  Irvin,  29  Mich.  43.  In  Texas, 
to  the  county  or  district  court.  Pevito 
v.  Rodgers,  52  Tex.  581. 

1.  State  v.  Volmer,  6  Kan.  379.  In 
Kansas,  it  stays  "all  further  proceed- 
ings upon  such  judgment."  Comp. 
Laws  Kan.  >' 1885),  ch.  83,  §  21. 

2.  Read  v.  Commonwealth,  24  Gratt. 
(Va.)  619;  State  v.  Forner,  32  Kan. 
281;  State  v.  Quick,  72  N.  Car.  24L 
And  the  justice  must  send  to  the  ap- 
pellate court  the  original  complaint 
certified ;  a  certified  copy  is  not  sufficient, 
and  defendant  cannot  be  legally  tried 
over  his  objection  on  a  certified  copy 
of  the  complaint.  State  v.  Anderson, 
17  Kan.  89. 

3.  State  v.  Forner,  32  Kan.  281.  See 
State  r.  Anderson,  17  Kan.  89. 

4.  In  re  Shaw,  31  Minn.  44;  so  also 
if  the  judgment  be  affirmed  on 
certiorari.  People  v.  Hobson,  48 
Mich.  28. 

5.  In  Kansas,  the  justice  "shall  make 
return  of  the  proceedings  had  before 
him  and  shall  certify  the  complaint  and 
warrant  together  with  all  recognizances 
to  said  district  or  criminal  court,"  and 
he  may  require  all  to  give  recognizance 


with  or  without  security  to  appear  in 
appellate  court.  Comp.  Laws  Kan. 
(ifcSj),  ch.  83,  $21.  And  the  defend- 
ant cannot  be  lawfully  tried  on  a  certi- 
fied copy  of  the  complaint  over  his 
objection  in  the  appellate  court,  even 
though  he  has  once  been  tried  there  on 
the  copy.  State  v.  Anderson,  17  Kan. 
89.  In' Missouri,  "  it  shall  be  the  duty 
of  the  justice  to  cause  all  material  wit- 
nesses to  enter  into  a  recognizance  "  to 
appear  and  testify  in  the  appellate 
court,  and  shall  file  with  the  clerk  of 
the  appellate  court  in  three  days  a 
copy  of  the  entries  on  his  docket 
with  the  affidavit  of  appeal,  and  all 
original  papers  filed  in  the  case  duly 
certified  by  him.  Rev.  Stat.  Mo. 
(1S79).  ch.  24,  §2062.  In  Illinois, '''A 
shall  be  the  duty  of  the  justice  to  return 
tothecleikof  the  court  to  which  the 
appeal  is  taken,  when  he  returns  the 
papers  in  the  case,  the  names  of  all 
material  witnesses.  Rev.  Stat.  111. 
(1880),  ^  390. 

6.  Sturgeon  v.  Gray,  96  Ind.  166; 
Bruce  v.  State,  87  Ind.  "450. 

T.  Matter  of  Irvin,  29  Mich.  43;  City 
of  Burlington  v.  James,  17  Kan.  221,  90. 
See  also  Wagstaflf  v.  Challiss,  31  Kan. 
212,  for  the  statute  on  criminal  and 
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such  justice  to  be  dealt  with  according  to  law.1  When  the  ac- 
cused is  arrested  under  the  warrant,  where  no  other  provision  is 
made  for  his  examination*  thereon,3  he"  shall  be  brought"  before 
the  justice  who  issued  the  warrant,  "  or  if  he  is  absent  or  unable 
to  attend,  before  some  other  judge  or  justice  of  the  same  county, 
and  the  warrant  with  the  proper  return  thereon  signed  by  the 
person  who  made  the  arrest,  shall  be  delivered  to  such  judge  or 
justice."4  The  justice  may  adjourn  the  examination  from  time 
to  time,  if  necessary,  not  exceeding,  generally,  ten  days  at  one 
time  without  the  consent  of  the  accused,  to  a  day  to  be  named; 

civil  appeal  are  alike.  See  also  Cooban  ant  or  the  justice,  "he  may  be  dcsig- 

v.  Bryant,  36  Wis.  612.  nated  by  any  name,  description  or  cir- 

1.  Complaint  and  Warrant  and  Amend-  cumstance  by  which  he  can  be  identified 

ments. — The  substance  of.   §   1726,  I  with  reasonable  certainty,  and  if  on 

Rev.  Stats.  Mo.  (1879),  ch.  24,  $  13.  In  arrest  he  refuse  to  disclose  his  true 

Illinois,  upon  complaint  made,  the  jus-  name,  he  may  be  tried  and  convicted  by 

tice  examines  the  complainant  and  any  the  name  used  in  the  warrant."  Rev. 

witnesses  he  may  produce  under  oath;  Stats.  111.  (1SS0),  ch.  38.  §  350. 
reduces  the  complaint  to  writing;  has  it      2.  See  Fugitives  from  Justice,. 

subscribed  and  sworn  to  by  complain-  infra,  this  title. 

ant,  "which  complaint  shall,  contain  a  8.  Return. — The  "original  complaint 
concise  statement  of  the  offence  charged  and  the  warrant  of  arrest  are  the  only 
to  have  been  committed,  and  the  name  portions  of  the  proceedings  connected 
of  the  person  accused,  and  that  the  com-  with  the  preliminary  examination  and 
plainant  has  just  and  reasonable  ground  not  subsequent  thereto,  which  are  re- 
to  believe  that  such  person  committed  quired  to  show  in  writing  where  the  of- 
the  offence."  Rev.  Stats.  111.  ( 1880),  fence  charged  is  claimed  to  have  been 
ch.  38,  §  348.  And  the  warrant  is  issued  committed.  The  original  complaint, 
directed  "to  all  sheriffs,  coroners  and  however,  does  not  perform  the  office  of 
constables  within  the  State,  stating  the  a  pleading.  The  preliminary  examina- 
offence  by  name,  or  so  that  it  can  be  tion  is  not  founded  upon  the  original 
clearly  inferred,"  etc.  Rev.  Stats.  111.  complaint  in  the  same  way  that  a  trial 
(1880),  ch.  38,  $  349i  Housh  v.  People,  is  founded  upon  an  information  or  on 
75  III.  487.  In  Kansas,  the  statute  is  indictment,  and  therefore  the  same 
much  like  Illinois,  but  in  a  warrant  the  strictness  is  not  required  in  the  original 
offence  is  named  or  described  "and  the  complaint  that  is  required  in  an  infor- 
county  in  which  it  was  committed."  mation  or  an  indictment.  The  original 
Comp.  Laws  Kan.  (188s),  ch.  82,  $  36.  complaint  has  spent  its  force  when  the 
See  also  Honey  man's  Practice  (N.  J.),  order  of  arrest  is  issued,  and  the  order 
p.  416.  of  arrest  is  the  foundation  for  the  pre- 
In  Louisiana,  however,  by  constitu-  liminary  examination."  Under  some 
n'onal  provision,  justices  have  no  power  circumstances  the  arrested  party  may 
to  bail  or  discharge  persons  charged  be  taken  before  any  justice  of  the 
with  felony.  Const  La.  (1879),  arts-  county  where  the  arrest  was  made  (see 
109,  120;  State  v.  Levaudais,  34  La.  Fugitives  from  Justice,  infra,  this 
An.  52.  title)  ;or,  in  the  absence  of  the  issuing  jus- 
Amendments. — In  Illinois,  "The  pris-  tice,  before  some  other  magistrate  of  the 
oner  shall  not  in  any  case  be  discharged  same  county  for  "preliminary  examina- 
on  account  of  any  insufficiency  or  in-  tion;"  and  the  preliminary  examination 
formality  in  the  complaint,  or  on  ac-  is  then  had  upon  the  warrant  of  arrest, 
count  of  any  informality  in  the  warrant  and  not  upon  the  original  complaint 
or  because  it  is  not  under  seal  of  the  It  is  not  necessary  that  the  magistrate, 
judge  or  justice,  but  the  warrant  may  before  whom  the  preliminary  examina- 
be  amended  by  the  judge  or  justice  of  tion  is  had,  should  see  the  original 
the  peace,  at  any  time  pending  the  pro-  complaint.  Redmond  v.  State,  12  Kan. 
ceedings.    Rev.  Stats.  111.  (1880),  ch.  38,  172. 

§3<;9.  4.  Rev.  Stats.  111.  (1880),  ch.  38,  § 

Fame  Unknown. — If  the  name  of  the  355;  1  Rev.  Stats.  Mo.  (1879),  ch.  24, 

defendant  is  unknown  to  the  complain-  art.  13, $  1731;  Comp.  Laws  Kan.  (1885),. 
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and  "  if  the  party  be  charged  with  a  capital  offence,  he  shall  be 
committed  in  the  meantime ;  otherwise,  he  may  be  recognized  in 
a  sum  with  sureties  to  the  satisfaction  of  the  magistrate,  for  his 
appearance  for  such  further  examination  ;"  failing  to  give  the  re- 
cognizance he  shall  be  committed.1  "And  on  the  day  "  to  which 
the  hearing  is  adjourned,  the  accused,  if  committed,  "  may  be 
brought  before  the  magistrate  by  his  verbal  order  to  the  same 
officer  by  whom  he  was  committed,  or  by  an  order  in  writing  to 
a  different  person."  *  If  the  accused  shall  have  entered  into  a 
recognizance  for  his  appearance  for  further  examination,  and 
shall  not  appear  at  the  day  named  in  the  order  of  adjournment, 
according  to  his  recognizance,  the  justice  shall  record  the  default. 
But  the  default  may  be  set  aside  on  accused  appearing,  and  for 
good  cause  shown,  at  any  time  to  which  the  examination  may  be 
continued.  If  the  default  is  not  set  aside,  the  justice  must  certify 
the  recognizance,  with  a  record  of  the  default,  to  the  court  having 
jurisdiction  of  the  offence  charged,  or  designated  for  the  purpose, 
and  that  court  shall  proceed  as  if  the  default  had  occurred  there- 
in.8 In  some  States  the  defendant  is,  upon  making  the  proper 
showing  under  oath,  entitled  to  a  change  of  venue.4  If  the  de- 
fendant is  before  the  justice,  he  should,  "as  soon  as  may  be,"  ex- 
amine the  witnesses  on  oath  to  support  the  prosecution,  then  the 
witnesses  on  oath  for  the  prisoner.  The  testimony  must  be  given 
in  the  presence  of  the  accused,  and  during  the  examination  the 
justice  may  exclude  all  witnesses  except  the  one  testifying,  or 
keep  the  witnesses  separate,  so  they  cannot  converse  with  each 
other.6  The  accused  has  a  right  to  the  assistance  of  counsel,6 
and,  in  some  States,  he  may,  "  at  his  request,"  be  "  sworn  and 
examined  as  a  witness  in  his  own  behalf,  under  the  restrictions 
applicable  to  the  examination  of  defendants  in  the  trial  of  crimi- 

•ch.  82,  4  44;  Honeyman's  Practice  (N.  tions  will  serve  as  illustrations  of  the 

J.)  p.  421.  See  your  own  statute.  general  rule. 

1.  Comp.  Laws  Kan.  (1885),  ch.  82,  44  4.  Rev.  Stats.  111.  (1880),  ch.  38,  4 
45. 47;  Rev.  Stats.  111.  (1880),  ch.  38,  44  358)5. 

356, 358.  In  some  States  the  adjourn-  B.  Examination  —  Rev.  Stats.  lit 
ment  may  be  "to  the  same  or  a  differ-  (1880),  ch.  38,  44  360, 361;  Comp.  Laws 
ent  place' in  the  county."  1  Rev.  Stats.  Kan.  (1885),  ch.  82,  44  48,49, 50;  1  Rev. 
Mo.  (1879),  ch.  24,  y  1733;  Comp.  Laws  Stats.  Mo.  (1879),  ch-  24»  M  >737>  l73& 
Kan.  (1885),  ch.  82,  4  45;  Phillips  v.  In  Missouri,  the  justice  "shall  strictly 
Thralls,  26  Kan.  782.  In  New  yersey,  inform  the  prisoner  of  the  charge  made 
the  adjournment  "must  be  a  reasonable  against  him,  and  read  to  him  the  coin- 
one."  Honeyman's  Practice  (N.  J.),  p.  plaint,"  if  requested,  and  allow  him  a 
-424.  reasonable  time  to  advise  with,  and,  if 

2.  Rev.  Stats.  111.  (1880),  ch.  38,  y  necessary,  send  for  counsel,  if  he  re- 
358;  1  Rev.  State.  Mo.  (1879),  ch.  24,  y  quest  it.  1  Rev.  State.  Mo.  (1879),  ch. 
'735!  Comp.  Laws  Kan.  (1885),  ch.  82,  24.  4  1736.  See  also  Penal  Code  (Cal.) 


4  47.  44  858-S60.    But  preliminary  examina- 

3.  Default. — Rev.  Stats.  111.  (1880),  tions  are  not  necessarily  so  strict  as 

ch.  38,  y  357;  j  Rev.  Stats.  Mo.  (1879),  trials  are.    As  to  "what  is  not  necessary 

ch.  34,  41734.  In  Kansas,  the  statute  is  — what  is."    See  State  v.  Bailey,  32 

about  the  same,  except  providing  for  Kan.  83. 

setting  aside  default.    Comp.  Laws  6.  There  is  probably  no  State  statute 

Kan.  (1885),  ch.  82,  4  46.    These  cite-  prohibiting  this  right,  yet  some  States 
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nal  cases."1  And  in  some  cases  the  evidence  of  the  several  wit- 
nesses must  be  reduced  to  writing  and  signed  by  the  witnesses  re- 
spectively.* If,  upon  the  whole  evidence,  it  appears  "that  no 
offence  has  been  committed,"  or  there  is  no  "  probable  cause  for 
charging  the  prisoner  with  the  offence,"  he  must  be  discharged 
from  custody.  But  if  the  evidence  shows  "  that  an  offence  has 
been  committed,"  and  there  is  probable  cause  to  believe  the  pris- 
oner "guilty,"  if  the  offence  is  bailable  by  the  justice,  and  suffi- 
cient bail  is  offered,  "  it  shall  be  taken,  and  the  prisoner  dis- 
charged "  on  bail.8  But  if  the  offence  charged  against  the  de- 
fendant is  punishable  with  death,  he  cannot  be  admitted  to  bail 
"when  the  proof  is  evident  or  the  presumption  great ;  "  but  for 
other  offences  bail  may  be  taken  in  such  sums  as  the  justice  may 
think  necessary  to  secure  the  defendant's  appearance  at  the  trial 
court.*    When  the  defendant  fails  to  give  bail,  or  is  not  per- 


have  expressly  declared  the  right,  and  it 
■exists  independent  of  the  statute;  but 
«ee  i  Rev.  Stats.  Mo.  (1879),  cn-  24>  $ 
1756;  Comp.  Laws  Kan.  (1885),  ch.  82, 
$  49.  In  California,  "upon  request  of 
the  defendant,"  the  magistrate  must 
send  a  message  to  counsel  defendant 
may  name,  and  postpone  the  examina- 
tion therefor.  Penal  Code  (Cal.), 
85&-«6o. 

1.  1  Rev.  Stats.  Mo.  (1879),  ch.  24,  $ 
1740;  Honeyman's  Practice  (N.  J.),  p. 
422;  Comp.  Laws  Kan.  (1885).  ch.  82,  $ 
215;  State  v.  Batch,  31  Kan.  466,  and 
cases  cited. 

1  There  is  quite  a  variety  of  require- 
ment as  to  the  reducing  of  the  evidence 
to  writing  and  the  effect  of  it  afterwards. 
Formerly  the  evidence  was  all  written, 
as  well  as  the  statement  of  the  prisoner, 
and  the  justice  certified  to  its  truthful- 
ness; and  "The  justice's  return  and  cer- 
tificate are  conclusive  evidence  as  far  as 
they  go,  and  exclude  parol  evidence  of 
what  the  defendant  said  on  that  occa- 
sion with  reference  to  the  charge  made 
against  him."  Murfree's  Justice  Practice, 
citing  Regina  v.  Morse,  8  C.  &  P.  605; 
Rex  v.  Bell,  5  C.  &  P.  162. 

In  Vermont,  the  testimony  serves  no 
very  important  purpose;  generally,  it  is 
not  admissible  as  evidence  on  the  trial, 
but  may  assist  in  contradicting  a  wit- 
ness, varying  from  his  sworn  statement 
therein,  and  is  of  service  to  the  prose- 
cuting attorney  in  preparing  for  trial. 
State  v.  Gaffney,  56  Vt.  451. 

In  Kansas,  it  shall  be  reduced  to 
writing  when  the  justice  "shall  think  it 
necessary."  Comp.  Laws  Kan.  (1885), 
ch.  82,  §  51.  If  it  is  not  reduced'to 
writing,  the  presumption  is  that  the  de- 
12  C.  of  L. — 27  4 


cision  of  the  justice  was  authorized,  in 
the  absence  of  any  contrary  showing. 
Redmond  v.  State,  12  Kan.  172.  In 
Missouri  "in  all  cases  of  homicide,  but 
in  no  other."  1  Rev.  Stats.  Mo.  (1879), 
ch  24,  $  17^9-  In  Netu  Jersey,  see 
Honeyman's  Practice,  p.421,  422.  The 
rule  that  no  presumptions  are  made  in 
favor  of  jurisdiction  does  not  apply  to 
preliminary  examinations.  Boynton  v. 
State,  77  Ala.  29. 

3.  Discharge — Bail  or  Commitment. — 
Rev.  Stats.  III.  (18S0;,  ch.  38,  $  363;  1 
Rev.  Stats.  Mo.  (1879),  cn  24<  I741> 
1742;  Comp.  Laws  Kan.  (1885),  ch.  82, 

52,  54.  If  the  offence  proved  differs 
from  the  one  charged  against  the  de- 
fendant in  the  warrant  he  may  be 
bound  over.  Redman  v.  S* ate,  1 2  Kan. 
176.  If  the  recognizance  is  signed  only 
by  the  surety,  it  is  not  void  as  to  them. 
Tillson  v.  State.  29  Kan.  452;  and  it  is 
not  void  as  to  surety  because  it  does  not 
state  or  describe  the  offence.  Tillson  v. 
State,  29  Kan.  452.  All  that  the  re- 
cognizance need  contain  in  Kansas  is 
the  penalty  and  the  condition.  Mc- 
Laughlin v.  State,  10  Kan.  5S2,  5S5. 

4.  Comp.  Laws  Kan.  (1^8?),  ch  82, 
§  54;  Rev.  Stats.  111.  (iSf-o),  ch.  38,  $ 
363;  1  Rev.  Stats.  Mo.  (1879),  §  1746. 
'  Excessive  bail  shall  not  be  required." 
U.  S.  Const.  Amend.,  art.  8,  Chit- 
ty's  Crlm.  Law,  69.  In  New  Jersey 
"the  higher  species  of  felonies"  are 
not  bailable  by  the  justice.  "The  mode 
of  relief  for  offences  not  bailable  before 
the  justice  is  by  habeas  cor/>ts"  by  jus- 
tice of  supreme  court.  Honeyman's 
Practice  (N  J.),  §  759. 

"Whenever  a  person  charged  with  an 
offence  of  high  or  low  grade  is  brought 
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mitted  to  give  it,  as  in  capital  cases,  the  justice  makes  out  a 
written  order  called  a  "  commitment,"  or  sometimes  a  "  mitti- 
mus," signed  by  him,  and  delivers  it  to  the  officer  who  executes 
the  order.  The  justice  must  endorse  on  the  order  the  amount 
of  bail  required.  If  the  defendant  is  admitted  to  bail  or  com- 
mitted, the  justice  must  cause  the  witnesses  he  deems  material 
against  the  prisoner  to  enter  into  a  recognizance  to  appear  and 
testify  at  the  next  term  of  the  trial  court,  and  may  require  surety 
thereon,  and,  at  defendant's  request,  may  cause  his  material  wit- 
nesses to  also  enter  into  recognizance  for  the  same  purpose,  and 
if  .any  witness  refuses,  he  may  be  committed  until  he  complies 
with  the  order,  or  is  otherwise  discharged.  A  married  woman, 
or  minor,  may  be  allowed  to  enter  into  a  recognizance  for  their 
appearance  as  a  witness,  and  it  is  valid,  or  any  other  person  may 
recognize  for  their  appearance.  And  all  recognizances  shall  be 
certified  by  the  justice  taking  them,  and  delivered  to  clerk  of  the 
court  before  which  the  accused  is  bound  to  appear.1  In  some 
States  two  justices  may  associate  and  hold  the  examination ;  in 
others  two  must  act,  but  when  the  examination  has  been  held 
and  bail  fixed,  either  one  may  take  the  bond.*  In  some  States 
before  a  justice,  either  upon  his  own   olous  accusation,  place  an  innocent  per- 


warrant  or  order  of  arrest,  or  upon  that 
of  another  justice,  or  without  any  war- 
rant at  all,  provided,  of  course,  that  the 
prisoner  is  in  lawful  custody,  it  is  the 
duty  of  the  justice  to  examine  the  case 
judicially  and  act  upon  it.  If  it  proves 
to  be  a  case  within  his  jurisdiction  'to 
try  and  determine'  he  may  proceed  to 
dispose  of  it  according  to  the  law  which 
controls,  with  or  without  the  interven- 
tion of  a  jury,  according  to  the  law  on 
that  subject  of  the  State  in  which  he  is 
officiating.  If  it  is  of  too  grave  a  char- 
acter to  be  finally  adjudicated  by  a  jus- 
tice, his  duty  is,  as  prescribed  by  the 
common  law,  and  by  the  statutes  of  all 
the  States,  to  hear  the  charges  made 
against  the  prisoner,  and  the  evidence 
which  may  be  adduced  to  support  them, 
and  also  a  statement  of  the  prisoner,  if 
he  choose  to  make  one,  and  such  evi- 
dence as  he  may  produce  in  his  own  de- 
fence. Upon  all  this  the  justice  must 
decide,  not  whether  the  prisoner  is  inno- 
cent or  guilty,  but  whether  the  evidence 
on  both  sides,  taken  together,  is  sufficient 
to  justify  him  in  holding  the  prisoner  to 
bail,  or  committing  him  to  prison  to 
answer  the  charge  in  the  superior  court 
in  which  the  charge  is  properly  cogni- 
zable. In  all  this  his  functions  are 
strictly  judicial,  and  the  proper  exercise 
of  them  requires  much  judgment  and 
discretion.  He  must  not  discharge  one 
who  is  probably  guilty,  nor,on  the  other 
hand,  should  he,  upon  a  manifestly  friv- 


418 


son  under  the  necessity  of  finding  bail 
or  of  going  to  jail. 

"The  only  rule  which  governs  this- 
subject  is  thus  stated  by  Bouvier: 
'When  there  are  grounds  for  suspicion 
that  a  person  has  committed  a  crime  or 
misdemeanor,  and  public  justice  and 
the  good  of  the  community  require  that 
the  matter  should  be  examined,  there  is 
said  to  be  probable  cause  for  making  a 
charge  against  the  accused.' "  3  Bouv. 
Law  Diet.,  p.  467.  "Such  probable 
cause  as  would  justify  the  prosecutor  in- 
causing  the  prisoner's  arrest  will  author- 
ize the  justice  in  holding  him  to  bail- 
It  is  a  matter,  however,  which  must 
needs  depend  upon  the  circumstances  of 
each  particular  case.  There  cannot,  in 
the  nature  of  things,  be  any  definite  and 
exhaustive  rule  on  the  subject.  The 
infinite  variety  of  the  circumstances 
under  which  a  magistrate  may  be  re- 

?[uired  to  act  precludes  all  possibility  of 
ormulating,  even  in  the  most  general 
terms,  any  code  of  regulations  by  'which 
the  discretion  of  magistrates  should  be 
controlled."  Murfree's  Justice  Practice, 
k  1080. 

1.  Comp.  Laws  Kan.  (1885),  ch.  8i, 
4§  56-64;  Rev.  Stats.  111.  (1880),  ch.  38, 
4*363-371;  1  Rev.  Stats.  Mo.  (1879), 
ch.  24,  6§  1746-1749.  As  to  who  may 
take  recognizance  after  commitment, 
see  Bloss  v.  State,  1 1  Kan.  463. 

9.  In  Missouri,  two  of  the  same 
county  may  associate,  Stats.  (1879),  1 
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there  is  a  proceeding  by  habeas  corpus  in  the  nature  of  an  appeal 
in  preliminary  examinations ,  in  some  cases  to  fix  the  amount  of 
bail ; 1  in  other  cases  as  a  sort  of  a  review  of  the  examination  at 
which  the  prisoner  may  be  discharged.* 

a.  Waiver  of  Examination.— But  the  accused  may  waive  a 
preliminary  examination  ;  if  he  waives  it  he  has  simply  to  state 
that  fact  and  thereupon  either  give  bail  or  go  to  jail.* 

b.  Mandamus  to  Compel  Examination. — When  a  person 
is  charged  with  committing  a  public  offence,  and  is  regularly 
brought  before  a  justice,  the  justice  must  give  him  a  preliminary 
examination,  and  on  refusal  the  justice  may  be  compelled  to  do 
so  by  mandamus.* 

c.  Jeopardy. — One  preliminary  examination  is  no  bar  to  an- 
other for  the  same  offence,  and  it  is  no  bar  to  a  full  prosecution 
for  the  offence,  even  if  defendant  was  discharged  on  first  exami- 
nation. The  examination  does  not  put  defendant  in  "jeopardy" 
within  the  meaning  of  the  term.5 

2.  Proceeding!  to  Require  Surety  to  Keep  the  Peace. — The  statutes 
of  all  the  States  are  substantially  alike  concerning  the  provisions 
for  the  preservation  of  the  peace ;  and  the  procedure,  generally, 
is  "  whenever  complaint  shall  be  made,  in  writing,  and  upon  oath, 
to  any  such  magistrate  (that  is,  judges  of  the  supreme  court 
throughout  the  State ;  judges  of  the  district  court  throughout 
their  respective  districts ;  justices  of  the  peace  in  their  respective 
counties;  the  mayors  and  police  magistrates  or  judges  of  incor- 
porated cities  and  towns  within  the  limits  of  such  corporation)6 
that  any  person  has  threatened  or  is  about  to  commit  any  offence 
against  the  person  or  property  of  another,  and  it  appear  upon 
such  examination  that  there  is  reason  to  fear  the  commission  of 
any  such  offence  by  the  person  complained  of,  it  shall  be  the  duty 

Rev.  Stats.,  ch.  24,  $  '7So;  but  the  one  proceedings,  does  not  effect  a  waiver  of 

who  issued  the  warrant,  or  before  whom  examination,  is  not  duress.    State  v. 

the  prisoner  was  brought,  is  the  ruling  Lewis,  19  Kan.  260. 

justice  in  matters  of  differences  of  4.  People  v.  Barnes,  66  Cal.  594. 

opinion.    In  Kansas,  two  or  more  of  8.  State  v.  Jones,  16  Kan.  608.  See 

the  same  county  may  associate,  but  the  a  full  article  on  the  subject  of  prevent- 

associates  can  have  no  fees  taxed  for  ive  jurisdiction  by  H.  A.  D.  Phillips.  3 

them.  Comp.  Laws  Kan.  (1885),  ch.  L.  Quart.  Rev.  180.  See  also  1  Bishop's 

82,  $  63.   In  Kentucky,  two  must  act.  Criminal  Procedure,  225-239. 

Murphy  v.  Commonwealth,  11  Bush  6.  These  are  magistrates  under  the 

(Ky.;  217.  Kansas  statutes,  which  differ  but  little 

1.  In  New  yersey,  see  Honeyman's  from  the  other   States.    In  Illinois. 

Practice,  p.  427.    In  Kansas,  Bloss  v.  "all  judges  of  courts  of  record  within 

State,  11  Kan.  463.  their    respective    jurisdictions  and 

S.  A  proceeding  in  habeas  corpus,  justices  of  the  peace  in  their  respective 

brought  by  one  committed  for  trial,  is  counties."    Rev.  Stats.  111.  (18S0),  ch. 

in  effect  an  appeal  from  the  examina-  38,  §  19.    In  Missouri,  the  magistrates 

tion.   Gleason  v.  Commrs.  of  McPher-  are  almost  identical  with    those  in 

son  Co.,  30  Kan.  53;  In  re  Snyder,  17  Illinois  and  Kansas,  with  the  addition 

Kan.  552;  Laws  Kan.  1881,  ch.  108,  $  1.  in  Missouri  of  "judges  of  the  county 

S.  Honeyman's  Practice  (N.  J.),  $  courts."    1  Rev.  Stats.  Mo.  (1879),  ch. 

754,  p.  424.   The  mere  fact  that  the  ac-  24,  §  1713.    As  to  the  requisites  of  a 

cused  was  handcuffed  when  before  the  complaint,  see  Arrest  and  Prelimi- 

justice,  and  so  remained  during  the  nary  Examination,  supra,  this  title. 
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qf  the  magistrate  to  issue  a  warrant,  under  his  hand,  with  or 
without  seal,  commanding  the  officer  to  whom  it  is  directed  forth- 
with to  apprehend  the  person  so  complained  of  and  bring  him 
before  such  magistrate.*  When  the  accused  is  brought  before  the 
justice  he  is  entitled  to  a  "  hearing  "  or  trial,  and  he  may  contro- 
vert the  accusation  against  him.  In  some  States  it  is  the  duty  of 
the  justice  to  "cause  the  matters  charged  in  the  complaint  to  be 
enquired  into  by  a  jury  of  six  competent  men."  *  But  in  most 
States  the  trial  is  by  the  justice  alone,  who  shall  examine  all  wit- 
nesses either  party  requires  to  be  examined.  And  when  the 
question  has  been  solved  by  the  aid  of  the  jury,  or  the  unassisted 
logic  of  the  justice,  and  the  conclusion  reached  that  there  is  just 
reason  to  apprehend  that  the  accused  will  commit  a  breach  of  the 
peace,  the  further  proceedings  are  identical  in  all  the  States.  He 
is  required  to  give  security  in  such  a  sum  as  the  justice  in  his 
discretion  may  deem  sufficient,  that  he  will  for  a  prescribed  peri- 
od keep  the  peace  toward  all  the  people  of  the  State,  and  partic- 
ularly the  complainant  or  person  endangered.  And  this  security 
is  given  by  bond  in  some  of  the  States,  and  by  recognizance  in 
others."  8  If  such  bond  or  recognizance  be  given  by  the  defend- 
ant he  must  be  discharged,  but  if  he  fails  or  refuses  to  find  surety, 
the  justice  must  commit  him  to  prison  until  he  does  find  it,  but 
after  he  is  committed  he  may  be  discharged  by  any  magistrate 
"authorized  to  bind  to  the  peace"  within  the  county  by  giving 
the  originally  required  security.4  All  recognizances  or  bonds  to 
keep  the  peace  must  be  transmitted  by  the  justice  to  the  clerk  of 
the  proper  court  of  the  county.6 

Of  course,  if  there  is  no  just  reason  to  fear  the  commission  of 
the  offence,  the  accused  must  be  discharged,  and,  in  some  States, 
if  the  justice  believes  the  prosecution  was  begun  maliciously  with- 
out probable  cause,  the  judgment  may  be  against  the  complainant 
for  the  costs  of  the  prosecution.6 

1.  Comp.  Laws  Kan.  (1885),  ch.  82,  $  charged  with  soipe  other  offence  for 

7;  Murfree's  Justice,  Practice,  §§1130,  which  he  ought  to  be  held  to  answer  at 

1131.    Compare  Rev.  Stats.  111.  (18S0),  such  court.*   Rev.  Stats.  111.  (1880), 

ch.  38,       320,  321;  Rev.  Stats.  Mo.  ch.  38,     324,  325.  In  Missour  1,  "after 

(1S79),  ch.  24,  §  1714.  thirty  days'  actual  imprisonment,  the 

a.  1  Rev.  Stats.  Mo.  (1879),  cn-  24»  v  defendant  may  be  released  upon,  his 

1717.  own  recognizance,  if  unable  to  find  se- 

S.  Murfree's  Justice,  Practice,     1132,  curity."    Rev.  Stats.  Mo.  (1879),  ch. 

1 133.  24,  4  '7'7-   These  citations  will  illus- 

4.  Comp.  Laws  Kan.  (1885),  ch.  82,  §  trate  about  all  the  phases  of  that  pro- 

10.    But  in  Kansas,  the  conditions  of  cedure. 

the  recognizance  in  addition  to  keeping  S.  Rev.  Stats.  111.  (1880),  ch.  38,  § 

the  peace  require  that  the  accused  332;  t  Rev.  Stats.  Mo.  (1879),  ch.  24,  $ 

shall  "appear  before  the  district  court  1718;  Comp.  Laws  Kan.  (1885).  ch.  8a, 

on  the  first  day  of  the  next  term,  and  §  12. 

not  depart  the  same  without  leave,"  6  Costa. — Rev.  Stats.  111.  (1880),  ch. 

§  9.    In  Illinois,  as  in  Kansas,  the  de-  38,  $  323.    But  in  Kansas,  the  cora- 

fendant  may  be  released  after  commit-  plaining  witness  in  a  proceeding  to  pre- 

ment;  yet  in  Illinois  he  is  not  to  be  vent  the  commission  of  an  offence  is 

hound"  over  to  court  "unless  he  is  also  not  in  any  event  liable  for  costs.  State 
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In  some  States,  where  the  defendant  is  bound  over  to  the 
higher  court,  as  in  Kansas,  he  may,  by  habeas  corpus  from  a  court 
of  record,  have  the  matter  enquired  into  in  the  nature  of  an  ap- 
peal, and  be  admitted  to  bail.1  And  in  others,  as  in  Missouri  and 
Illinois,  where  the  defendant  is  not  bound  to  the  higher  court  in 
proceedings  to  require  surety  to  keep  the  peace,  any  person  con- 
victed may  take  an  appeal  in  the  manner  prescribed  by  statute  * 

3.  Proceedings  for  Searches  and  Seizures. — The  constitution  of  the 
United  States  provides :  "  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  warrants  shall 
issue  but  upon  probable  cause  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched  and  the  per- 
sons or  things  to  be  seized  ;  "  3  and  this  provision  is  substantially 
found  in  the  constitutions  of  most,  if  not  all,  the  States  of  the 
Union. 

In  most  of  the  States  the  statutes  are  substantially  to  the  effect 
that  upon  complaint  being  made  on  oath  to  an  officer  authorized 
to  issue  process  to  apprehend  offenders,  that  any  personal  prop- 
erty has  been  stolen  or  embezzled,  and  that  the  complainant  sus- 
pects that  such  property  is  concealed  in  a  particular  house  or 
place ; 4  if  such  magistrate  is  satisfied  that  there  are  reasonable 
grounds  for  such  suspicion  he  must  issue  a  warrant  to  search  for 
the  property.  The  warrant  must  be  directed  to,  and  executed  by 
a  public  officer,  and  not  by  any  other  person  ;  it  must  command 
him  to  search  the  place  where  such  property  is  suspected  to  be 

v.  Menhart,  9  Kan.  98.    In  Illinois,  designed  to  furnish  evidence  of  the 

the  accused,  if  required  to  give  recogni-  commission  of  a  crime,  the  perpetra- 

zance  to  keep  the  peace  or  for  good  tion  of  which  is  suspected  and  of 

behavior,  may  be  adjudged  to  pay  the  which,  generally,  some  definite  person 

costs  or  any  part  thereof,  "and  stand  is  accused.   In  its  issuance  very  special 

committed  until  the  costs  are  paid,  or  care  must  be  taken  not  to  transcend  the 

he  is  otherwise  legally  discharged."  safeguards  which  the  constitution  and 

Rev.  Stats.  111.  (1880),  ch.  38,  $  326.  the  Taws  have  thrown  around  the  per- 

See  your  own  statute.  son  and  property  rights  of  every  citi- 

1.  Appeal — Comp.  Laws  Kan.  (1085),  zen."  Murfree's  Justice  Practice,  y 
ch.  82,  §  63;  Bloss  v.  State,  11  Kan.  1137. 

463.  4.  1  Rev.  Stats.  Mo.  (1879),  ch.  24, 

2.  In  Missouri,  he  must  "file  an  am-       2000-2011;  Comp.  Laws  Kan.  (1885). 
davit  stating  that  he  verily  believes  ch.  82,     298-309;  Penal  Code  Cal., 
himself  aggrieved  by  the  verdict  and  IM3-1542;  Rev.  Stats.  111.  (1880),  ch. 
judgment"  and  enter  into  a  recognizance  38,  div.  8. 

to  keep  the  peace  and  appear  at  the  ap-      The  jurisdiction  of  the  justice  is  not 

peltate  court  and  answer  the  charge  affected  by  the  value  of  the  property, 

against  him.    1  Rev.  Stats.  Mo.  (1879),  State  v.  Arlen,  71  Iowa  216.  The 

ch.  24.  §  1723.   In  Illinois,  bv  giving  complaint  is  sufficient  if  it  follows  the 

the  required  security  and  binding  him-  language    of  the  statute.     State  v. 

self  to  pav  costs"  on  appeal.    Rev.  Welch,  79  Me.  99;  State  v.  Dunphy,  79 

Stats.  111.  (1880),  ch.  38,  f)  327.   These  Me.  104;  State  v.  Blair,  72  Iowa  591. 

will  serve  as  illustrations.    See  a  full  And  it  is  held  that  the  word  "believe" 

article  in  3  L.  Quart.  Rev.  180.  is  not  equivalent  to  "suspects."  Humes 

3.  See  generally  Searches  and  v.  Taber,  1  R.  I.  464;  and  the  place 
Seizures.  Const.  U.  S.,  art.  4,  mu-t  be  designated.  Reed  v.  Rice,  2  J. 
Amendments.  "The  search  warrant  is  J.  Marsh.  (Ky.)  44.   But  the  suspected 
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concealed,  in  the  day  time,  and  the  place  must  be  designated  and 
the  property  particularly  described  in  the  warrant,  which  must  re- 
quire the  officer  to  bring  the  property  before  the  magistrate 
issuing  it.1  In  some  States  any  magistrate  who  commits  any 
person  charged  with  an  offence,  or  any  vagrant  or  disorderly  per- 
son, to  jail,  may  cause  such  person  to  be  searched  to  discover 
any  money  or  property  he  may  have,  and  if  found,  it  may  be 
taken  and  applied  to  such  person's  support  while  in  confine- 
ment.* 

When  the  alleged  stolen  property  comes  into  the  officer's  pos- 
session, he  must  hold  it  subject  to  the  order  of  the  court.  And 
upon  satisfactory  proof  of  ownership,  the  magistrate  holding  the 
examination  of  the  accused  may  order  the  property  delivered  to 
the  claimant.  And  when  the  property  is  not  claimed  within  a 
fixed  statutory  time  after  the  conviction  of  the  accused,  the 
property  may  be  sold,  and  the  proceeds,  after  paying  expenses 
of  preservation  and  sale,  paid  into  the  county  treasury.  If  the 
property  taken  under  the  warrant  be  a  living  animal,  or  is  of  per- 
ishable nature,  it  may  be  sold  by  order  of  the  magistrate  and  the 
proceeds  disposed  of  in  the  same  way ;  but  in  the  last  case  a  par- 
ticular description  of  the  property  must  be  made  out  in  writing 
and  filed  in  court,  so  that  the  owner  may  identify  the  property  and 
have  the  proceeds,  if  he  claim  within  the  prescribed  period 
thereof.3 

If  it  appear  that  the  goods  were  not  stolen  goods,  they  must 
be  restored  to  possessor.* 

thief,  it  seems,  need  not  be  mentioned,  ond,  that  such  warrants  express  that 
Grumon  v.  Raymond,  i  Conn.  40.  the  search  be  made  in  the  daytime; 

The  justice  cannot  issue  a  search  third,  that  they  ought  to  be  directed  to 
warrant  for  his  own  property.  Jordon  a  constable  or  other  proper  officer,  and 
v.  Henry,  22  Minn.  245.  not  to  a  private  person;  fourth,  that 

1.  In  some  States  the  search  may  be  they  ought  to  command  the  officer  to 
made  in  the  night  time.  1  Rev.  Stats,  bring  the  stolen  goods,  and  the  person 
Mo.  (1879),  ch.  24,  §  2002;  Com.  v.  in  whose  custody  they  are,  before  some 
Hinds,  145  Mass.  182.  In  Illinois,  a  justice  of  the  peace,  and  they  should 
warrant  may  be  issued  by  two  justices  designate  the  place  to  be  searched, 
to  authorize  a  search  in  the  night  time.  Murfree's  Justice  Practice,  §  1137,  and 
Rev.  Stats.  111.  (1880),  ch.  38,  §375.         cases  there  cited. 

3.  1  Rev.  Stats.  Mo.  (1879),  ch.  24,  4.  1  Bishop's  Criminal  Procedure,  § 
§  2004;  Comp.  Laws  Kan.  (1885),  ch.  218;  and  for  a  general  view  of  the  law 
82,  $  302.  See  Collins  v.  Lean,  08  Cal.  see  Bishop's  Criminal  Procedure,  §§ 
284;  Penal  Code  Cal.,  1523-1543.  240-246;  and  the  cases  there  cited. 
8.  1  Rev.  Stats.  Mo.  (1879),  ch.  24,  In  Illinois,  a  warrant  may  issue  to 
2000-2011;  Comp.  Laws  Kan.  (1885),  search  for  and  seize  counterfeit  coin, 
ch.  82,  298-309;  Rev.  Stats.  111.  forged  bank  notes  and  other  forged  in- 
(1880),  ch.  38,  div.  8,  p.  408.  struments,  tools,  machinery  or  ma- 

Common  Law  Rules. — "The  following  terials  prepared  for  making  either;  to 
are  the  common  law  rules  which  con-  search  for  and  seize  obscene  books, 
trol  the  issuing  of  search  warrants:  prints,  pictures  or  figures;  lottery 
First,  that  they  be  not  granted  without  tickets  and  materials  for  lottery  draw- 
oath  made  before  a  justice  of  a  felony  ings;  and  for  gambling  apparatus  used 
committed,  and  that  the  complainant  has  in  unlawful  gaming.  And  to  search 
probable  cause  to  suspect  that  the  persons  charged  with  felony,  suspected, 
goods  are  in  such  a  house  or  place,  by  the  justice  before  whom  he  is 
and  his  reason  for  such  suspicion;  sec-   brought,  to  have  dangerous  weapons. 
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4.  Proceedings  in  Bastardy. — "  A  bastard  is  one  who  is  begotten 
and  born  out  of  wedlock." 1  Bastardy  is  the  designation  given  to 
the  offence  of  begetting  the  bastard,  which  is  visited  upon  the 
male  parent,  to  ascertain  whom  the  law  directs:*  that  when  "any 
woman,"  in  some  States,  in  others  "any  unmarried  woman,"8 
has  been  delivered  of,  or  is  pregnant  with,  a  bastard  child,  shall 
make  complaint  thereof,  in  writing,  under  oath  before  a  justice 
charging  any  person  with  being  the  father  of  such  child,  the  jus- 
tice must,  by  his  warrant,  cause  such  person  to  be  arrested  and 
brought  before  him.  Upon  the  arrest  and  appearance  of  the  ac- 
cused the  justice  must  proceed  to  hear  the  complaint  (in  some 
States  a  jury  may  be  demanded),  unless  the  case  is  for  cause  con- 
tinued.4 The  proceedings  are,  generally,  in  the  name  of  the 
State  on  relation  of  the  complainant,  but  the  rules  of  evidence 
and  the  competency  of  witnesses  are  the  same  as  in  civil  cases.5 


And  the  unlawful  goods  seized  may  be 
burnt  under  the  direction  of  the  jus- 
tice. Rev.  Stats.  111.  (1880),  ch.  38,  $§ 
372-380. 

1.  Bastard.  —  1  Bl.  Com.  455.  But  a 
married  woman  may  complain,  but 
nonaccess  of  husband  must  be  shown. 
State  v.  Overseer,  4  Zab.  (N.  J.)  533; 
State  v.  Romaine,  58  Iowa  46.  Seven 
years'  absence  of  husband,  child  born, 
bastardy  proceedings  permitted  by  the 
mother.  Hall  v.  Commonwealth, 
Hard.  (Ky.)  479;  Davis  v.  Salisbury,  I 
Day.  (N.  Car.)  278.  See  title  Bas- 
tardy, vol.  2,  p.  129.  The  mother 
may  prosecute,  even  though  she  marries 
pending  the  proceedings.  Willette  v. 
Jeffries,  5  Kan.  470;  People  v.  Volks- 
dorf,  112  111.  292;  Roth  v.  Jacobs,  21 
Ohio  St.  646.  It  is  not  necessary  for 
the  mother  to  allege  that  she  was  a  sin- 
gle woman  prior  to  the  birth  of  the 
child;  it  is  a  matter  of  proof  on  the  trial. 
W.  H.  T.  v.  State,  18  Fla.  883.  But  see 
E.  D.  P.  v.  State,  18  Fla.  175.  And  the 
birth  of  the  child,  pending  the  proceed- 
ings, does  not  require  a  new  complaint. 
State  v.  Hackett,  14  R.  I.  162.  But  the 
proceedings  do  not  apply  to  still-born 
children.  Schranun  v.  Stephan,  133 
Mass.  559;  s.  c.,  7  Am.  Law  Recorder, 
566. 

2.  Honeyman's  Practice  (N.  J.),  p. 
438. 

3.  Rev.  Stats.  (N.J.)  ch.  70,  $  1 ;  Comp. 
Laws  Kan.  (1885),  ch.  47,  §  1;  Rev. 
Stats.  111.  (1880),  ch.  17,  $  1.  And  the 
proceedings  are  the  same  whether  the 
complaint  be  made  betore  or  after  the 
birth  of  the  child.  State  v.  Overseer, 
4  Zab.  (N.J.)  533. 

4.  Rev.  Stats.  111.  (1880),  ch.  17,  $  5; 
Comp.  Laws  Kan.  (18S5),  ch.  47,  §9; 


Porter  v.  State,  23  Ohio  St.  320;  and 
the  accused  must  enter  into  a  recogni- 
zance, or  be  committed.  Murfree's 
Justice  Practice,  $  1043;  Rooksby  v. 
State,  92  Ind.  71. 

5.  Gleason  v.  Commrs.  of  McPherson 
Co.,  30  Kan.  492;  Cottrell  v.  State,  9 
Neb.  125;  1  Code  N.  Car.  (1883),  §§  31- 
33;  Hamden  v.  Merwin,  54  Conn. 
418;  Chambers  v.  State,  45  Ark.  56; 
Baker  v.  State,  65  Wis.  50;  Harper  v. 
State,  101  Ind.  109;  State  v.  Bowen,  14 
R.  I.  165;  Jones  v.  State,  14  Neb.  210; 
State  v.  Wilkie,  85  N.  Car.  513;  Kinder 
v .  State,  70  Ind.  208;  State  v.  Worth- 
ingham,  23  Minn.  528.  But  an  officer 
authorized  to  serve  warrant  in  criminal 
cases  may  serve  the  warrant  in  bas- 
tardy proceedings.  Castles  v,  Welch, 
63  N.  H.  369.  But  see  Van  Tassel  v. 
State,  59  Wis.  351. 

In  JNorth  Carolina,  it  is  held  not 
proper  to  join  the  mother  with  the 
State  in  the  proceedings.  State  v. 
Collins,  85  N.  Car.  511.  See  title 
Bastardy,  vol.  2,  p.  129.  Must  the 
offence  be  proved  beyond  a  reason- 
able doubt  ?  See  State  v.  Nichols,  30 
Minn  357;  State  v.  McGlothlen,  56 
Iowa  544;  Baker  v.  State,  47  Wis.  lit. 
"  The  object  of  the  law  is  not  to  punish 
the  defendant  for  his  illicit  intercourse 
with  the  mother  of  the  bastard  child, 
for  such  offences  are  fully  provided  for 
in  other  statutes;  but  the  object  of  the 
law  is  to  enforce,  by  stringent  remedy, 
that  moral  obligation  resting  upon  every 
father  to  support  his  own  offspring." 
Gleason  v.  Commrs.  of  McPherson  Co., 
30  Kan.  493;  citing  Willetts  V.Jeffries,  5 
Kan.  470:  Hawes  v.  Cooksey,  13  Ohio 
242;  Carter  v.  Krise,  9  Ohio  St.  402. 
See  also  Sutfin  v.  People,  43  Mich.  373; 
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If,  upon  the  hearing,  the  justice  adjudge  the  accused  to  be  the 
father  of  the  child,  he  must  require  him  to  enter  into  a  recogni- 
zance, or  bond  in  some  States,  with  sufficient  sureties  and  condi- 
tioned that  he  will  appear  at  the  next  term  of  the  court  in  the 
county  having  cognizance  of  the  matter,  and  on  neglecting  or 
refusing  to  give  the  bond  or  recognizance,  the  defendant  must  be 
committed  to  the  county  jail,  there  to  be  held  to  answer  the  com- 
plaint, or  until  discharged  by  due  course  of  law,  and  the  justice 
must  transmit  any  recognizance  and  a  transcript  of  the  proceed- 
ings and  the  papers  in  the  case  to  such  court.* 

The  trial  and  proceedings  are  generally  governed  by  the  law 
regulating  civil  actions.*  The  testimony  of  the  mother  should 
be  reduced  to  writing,  carefully  read  to  and  signed  by  her  and  re- 
turned with  the  other  papers  to  the  higher  court.8  The  defend- 
ant, after  commitment,  may  be  discharged  from  custody  by  giv- 
ing the  required  recognizance  at  any  time  after  commitment,  to 
be  approved  by  the  justice.4  There  is,  generally,  a  limitation  of 
time  in  which  proceedings  in  bastardy  may  be  instituted,  usually 
two  years  after  the  birth  of  the  child.5  In  some  States  the  com- 
plainant, at  any  time  before  final  judgment,  may  dismiss  the  suit 
if  she  shall  enter  of  record  an  admission  that  provision  for  the 
maintenance  of  the  child  has  been  made  to  her  satisfaction,  and 
if  made  in  good  faith,  and  without  inducing  the  mother  to  enter 
it  by  false  pretences,  deceit  and  fraud  upon  her,  it  is  a  bar  to  all 
other  suits  for  the  same  cause  and  purpose.6 

The  examination  may  be  waived  before  the  justice,  and  the 
recognizance  given  to  appear  in  a  higher  court.7  A  discharge  of 
the  accused  by  the  justice  on  the  hearing  is  no  bar  to  a  subse- 

In  re  Wheeler,  34  Kan.  96.   The  sum  In  Ohio  the  justice  can  only  bind 

charged  is  not  a  debt  within  the  mean-  over.    Kezartee  v.  Cartmell,  31  Ohio 

ing  of  the  constitution,  concerning  im-  St.  528. 

prisonment   for  debt,   and  defendant  2.  Gleason  v.  Comrars.  of  McPherson 

may  be  imprisoned  for  refusing  to  pay.  Co.,  30  Kan.  494. 

In  re  Wheeler,  34  Kan.  96;  Musser  v.  S.  Honeyman's  Practice  (N.  J.),  §782. 

Stewart,  21  Ohio  St.  353;  Ex  parte  Comp.  Laws  Kan.  ( 1885),  ch.  47,  $  4. 

Cottrell,  13  Neb.  193;  Lower  v.  Wal-  4.  Comp.    Laws    Kan.   (1885),  ch. 

lick,  25  Irtd.  68;  People  v.  Cotton,  14  47,  $  7. 

111.  414;  Moore  v.  Green,  73  N.  Car.  S.  Absence  from  State  on  part  of 

394;  Dixon  v.  State,  2  Tex.  481.    A  the  accused  deducted.  Rev.  Stats.  111. 

conviction  may  be  had  on  a  preponder-  (1880),  ch.  17,  $    16;   Comp.  Law& 

ance  of  evidence.    State  v.  Bowen,  14  Kan.  (1885),  ch.  47,4  17;  State  v.  Pavey, 

R.  I.  165;  Harper  v.  State,  101  Ind.  109;  82  Ind.  543. 

Lewis  v .  People,  82  111.  104.  6.  Kezartee  v.  Cartmell,  31  Ohio  St 

1.  Rev.  Stats.  111.  (1S80),  ch.  17;  522;  Hendrix  v.  People,  9  111.  App.  41; 

Comp.  Laws  Kan.  (1885),  ch.  47.  For  the  State  v.  Young,  32  Kan.  292.    See  on 

proceeding  in  Nevi  Jersey,  see  Honey-  the  subject  of  bastardy  for  custody  of 

man's  Practice,  ch.  30.   And  in  North  child,  and  for  a  general  view  of  the  law 

Carolina,  1  N.  Car.  Code  (1883),     31-  thereof,  2  Am.  St  Eng.  Encyc.  of  Law, 

35;  Nicholson  v.  State,  72  Ala.  176.  bottom  page  129. 

Rooksby  v.  State,  92  Ind.  71.  In  Ohio  the  compromise  must  be 

In    A  etu    Jersey,  it  requires  two  paid,  or  security  given  to  the  township, 

justices  to  constitute  a  trial  court,  and  or  it  is  no  bar.    Valentine  v.  Whitton, 

they  must  act  jointly.    State  v.  Joslin,  1  West  Law  J.(Ohio)  396. 

1  Green  (N.  J.)  267.  7.  Hannan  v.  Doherty,  146  Mass.  567. 
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quent  prosecution.1  The  infancy  of  the  mother  does  not  make 
it  necessary  to  have  the  suit  carried  on  by  a  next  friend.8 

In  some  States  the  proceeding  is  not  limited  to  residents.  A 
non-resident  female  may  prosecute  the  putative  father,  without 
cost  bond.8 

In  some  States,  as  in  New  Jersey,  where  the  "  order  of  filiation'* 
is  made  by  two  justices,  or  a  jury,  the  defendant  has  a  right  to  an 
appeal.4 

5.  Apprehending  Fugitives  from  Justice. — When  any  person  in  a 
State  is  charged,  on  the  oath  or  affirmation  of  a  credible  com- 
plainant before  a  justice  with  the  commission  of  any  crime  in  any 
other  State  or  Territory  of  the  United  States,  and  that  he  fled 
from  justice,  the  justice  may  issue  his  warrant  for  the  apprehen- 
sion of  the  accused.  When  the  party  charged  is,  by  the  warrant, 
brought  before  him,  the  justice  proceeds  in  the  same  manner  as 
in  a  preliminary  examination  of  a  person  charged  with  an  offence 
against  the  laws  of  the  State ;  reducing  the  examination  to  writ- 
ing, and  if,  upon  the  hearing,  "  it  shall  appear "  to  the  justice 
that  the  party  charged  is  guilty  of  the  crime  alleged,  he  shall 
commit  him  to  jail  of  the  county,  or  take  bail,  if  the  offence 
is  bailable,  for  his  appearance  at  the  next  term  of  the  proper 
court  of  the  county,  and  make  return  to  the  clerk  of  such  court 
as  in  other  cases ;  and  send  a  copy  of  the  examination  and  the 
proceedings  to  the  governor  of  the  State  without  delay.6 

XTTT  Cim  Jurisdiction. — Jurisdiction  of  the  justice  in  the 
sense  of  this  division  is  his  power  to  hear  and  determine  a  cause 
at  law,  or  the  authority  given  him  by  law  "  over  the  person  or 
property  of  parties,  and  over  the  subject  matter  of  actions.  It 
embraces  the  trial  and  determination  of  the  rights  of  the  parties- 
and  the  carrying  of  the  decision  into  execution."6  "Jurisdiction 
is  never  given  by  implication  to  a  justice  of  the  peace.  His  office 
being  wholly  statutory  as  to  his  civil  authority,  he  can  acquire 

1.  Nicholson  v  State,  72  Ala.  176.  p.  1120;  iM.&V.  Code,  Tenn.  (1884), 

t.  Low  v.  Mitchell,  6  Shep.  (Me.)  $§  6160-6191.  "A  justice  may,  upon 

372;  Hanna  v  State,  60  Ala.  100.  sworn  complaint,  issue  a  warrant  for 

8.  Kolbe  v.  People,  85III.  336;  s.  c,  the  arrest  of  a  fugitive  from  justice  from 

5  W.  O.  in  Law  Bulletin  889.  And  the  another  State;  and  if  it  appears  to  his 

child  need  not  to  be  born  in  the  State,  satisfaction   that  the  person  may  be 

McGary  v.  Bevington,  41  Ohio  St.  280;  lawfully  demanded  of  the  governor,  the 

Cottrell  v.  State,  9  Neb.  125.    For  dif-  justice  may  bail  him  if  the  offence  is 

ftrent  county  than  where  the  mother  bailable,  or  else  commit  him  to  jail,  to 

resides.  Williams  v.  Campbell,  3  Met.  be  held  until  discharged  in  due  course 

(Mass.)  209.  of  law.  1  M.  &  V.  Code" Tenn.  (1884). 

4.  Honeyman's  Practice  (N.J.)  442;  §$  6160-6191.     There  are  like  pro- 

Hurff  p.  Camden,  9  Vroom  (N.  J.)  287;  visions  in  the  statutes  of  all  the  other 

State  v.  Bidleman,  2  Harr.  (N.  J.)  20;  States,  the  extradition  of  fugitives  from 

Dally  v.  Overseers  of  Woodbridge,  1  justice  being  prescribed  by  the  constitu- 

Zab.  (N.  J.)  491.  See  also  taking  ot  tion  of  the  United  States.*  Const.  U.  S., 

depositions,  Hildreth  v.  Overseers,  1  art.  4,  §  2.    Murfree's  Justice  Practice, 

Green  (N.J.)  5.  §  1074.    See,  generally,  Extrapition, 

8.  Comp.  Laws  Kan.  (1885),  ch.  44,  vol.  7,  p.  598. 
p.  460;  Rev.  Stats.  111.  (1880),  ch.  60,  p.      6.  Abb.  Law  Diet.  671;  Honeyman's 

560;  2  Rev.  State.  Mo.  (1879),  ch.  108,  Practice  (N.J.)  38. 
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jurisdiction  over  civil  causes  only  by  express  terms  in  the  law. 
Where  not  granted  by  an  act  of  the  legislature,  he  has  no  power 
whatever  to  hear  and  determine  actions  or  other  matters.1  Juris- 
diction of  this  sense  is  of  a  twofold  nature,  (i)  jurisdiction  of 
the  subject  matter;  (2)  jurisdiction  of  the  person  or  the  property 
of  the  defendant.* 

1.  The  Subject  Hatter. — In  all  the  States  the  justice  is  a  judicial 
officer  with  power  to  try  causes  arising  between  parties  within 
certain  limitations  prescribed  by  law,  some  of  which  relate  to 
the  subject  of  the  controversy,  and  others  to  the  amount  involved 
in  it.  In  most  of  the  States  the  justice  cannot  take  jurisdiction 
of  causes  which,  though  otherwise  suitable  for  his  adjudication, 
involve  the  title  to  real  estate.  It  is  otherwise,  however,  when 
the  right  to  possession  alone  is  in  question  and  not  the  title,  for 
justices  are  very  generally  empowered  to  try  actions  for  forcible 
or  unlawful  entry  and  detainer,  and  similar  proceedings  designed 
to  furnish  a  cheap  and  speedy  transfer  of  possession.  In  these 
cases  in  some  of  the  States  two  justices  are  required  to  act  to- 
gether. In  others  justices  are  forbidden  to  entertain  actions  for 
damages  growing  out  of  certain  torts,  such  as  actions  for  slander 
or  libel.8  In  all  the  States  the  jurisdiction  of  a  justice  is,  of 
course,  confined  within  the  territorial  limits  of  his  authority,  the 
county  in  most  of  the  States,  the  township  in  some  of  them ; 
and  in  actions  upon  contract  the  limitation  of  the  justice's  juris- 
diction is  "arithmetical,"  relating  only  to  the  amount  of  money 
involved  in  the  controversy.  The  limit,  of  course,  varies  very 
greatly,  being  fixed  by  the  statutes  of  the  several  States,  ranging 
from  $13.33,  m  New  Hampshire,  to  $1,000  on  notes  and  $500  on 
other  contracts  in  Tennessee."  4 

2.  Amount  in  Controversy.— TThe  civil  jurisdiction  of  justices  of 
the  peace  is,  in  all  of  the  States,  limited  to  controversies  wherein 
the  amount  claimed  or  due  does  not  exceed  a  specified  sum  of 
money.  The  language  used  to  limit  the  jurisdiction  is  generally 
"  the  amount  in  controversy,"  "  matter  or  debt  demanded," 
"  amount  laid  or  claimed."-  In  .some  States,  however,  the  words 
used  are  "  debt,"  "  amount,"  or  "  damages  due,"  or  "  balance 
due."  Under  the  first  mentioned  statutes  the  amount  claimed 
by  the  plaintiff  in  his  pleading,  or  exhibited  by  the  summons,  is 
generally  treated  as  the  true  test  of  the  jurisdiction,5  while  in  the 

1.  Honeyman's  Practice  (N.  J.)  38.  4.  Gen.  Laws  N.  H.  (1878),  p.  497; 

See  note  7  to  Proceeding  Without  M.  &.  V.  Code  Tenn.  (1884),  §  4898. 

Jurisdiction  and  cases  cited,  supra.  The  note  in  Murfree's  Justice  Practice, 

See  Bouv.  Law  Diet.,  title  jurisdic-  4  105,  gives  a  good  synopsis, 

tion,  and  cases  cited.  State  v.  Hall,  49  0.  The   Amount  in  Controversy  is 

Me.  412.  fixed  by  plaintifi's  pleading,  or  by  the 

3.  People  v.  Meech,   101   111.  200;  amount  named  in  the  summons.  Miller 


8.  M.  &  V.  Code  Tenn.  (1884),  $  Roder,  5  Tex.  141;  Collins  v.  Collins, 
•4898.  See  also  Comp.  Laws  Kan.  37  Pa.  St.  387;  Trego  v.  Lewis.  58  Pa. 
(1885),  ch.  81,  $  8;  11  Rev.  Stats.  Mo.    St.  463;  Pharis  v.  Carver,  13  B.  Mon. 


v.  Livingston,  37  Vt.  467;  Graham  v. 


(1879),  ch.  44,  art.  11,  $  2837. 


(Ky.)  236;  Butcher  v.  Smith,  29  Ohk> 
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other  cases  the  sum  found  to  be  due  is  the  test  of  jurisdiction  as 
to  the  amount  in  controversy.1  But  in  either  case  it  appears  that 
there  is  a  distinction  to  be  drawn  between  actions  ex  contractu 
and  ex  delicto,  or  otherwise  "sounding  in  damages."  * 

In  replevin,  the  jurisdiction  is  controlled  by  the  value  of  the 
property  that  is  in  controversy,  and  not  by  the  damages  alleged 
or  proved  by  the  plaintiff.  And  for  the  purpose  of  fixing  the 
jurisdiction  of  the  justice,  the  value  placed  upon  the  property  in 
the  replevin  affidavit  governs.8 


St.  604;  Hapgood  v.  Doherty,  8  Gray 
(Mass.)  373;  Cully  v.  Saybrook,  8  Ind. 
285;  Long  v.  Loughran,  41  Iowa  543. 
And  the  rule  as  to  a  set-off,  see  Gurd 
v.  Circle,  16  Ind.  401;  Alexander  v. 
Peck,  5  Blackf.  (Ind.)  308;  Ware  v. 
Fambro,  67  Ga.  51  ^;  Carter  v.  Alford, 
«4  Ala.  236;  Derr  v.  StubBs,  83  N.  Car. 
539;  Boyett  v.  Vaughn,  85  N.  Car.  366; 
Dawson  v.  Dillon,  28  Mo.  395.  A  mis- 
take in  footing  up  the  amount  does  not 
oust  the  jurisdiction  of  the  justice. 
Mitchell  v.  Smith,  24  Ind.  252;  Inkster 
v.  Carver,  16  Mich.  484;  Hemstead  v. 
Collins,  1  Eng.  (Ark.)  533;  Burbage  v. 
Squires,  3  Met.  (Ky.)  77.  But  the 
amount  claimed  in  the  writ  is  taken  as 
the  apparent  amount  in  controversy 
only  in  cases  where  the  pleadings  do 
not  otherwise  show  the  plaintiff's  claim. 
Bishops  v.  Warner,  22  Vt.  591.  And 
the  amount  of  the  specific  items  and 
not  the  demand  for  judgment  determine 
the  "debt  or  balance"  sued  for.  Ste- 
phenson v .  Porter,  45,  Mo.  358. 

1.  Bushey  v.  Culler,  20  Md.  534; 
Harzberg  v  Adams,  39  Md.  309;  Mc- 
Cauley  v.  Burnes,  1  Coxe  (N.J.)  52; 


Thompson  v.  Gibson,  2  Overt.  (Tenn.) 
235;  Freeman  v.  Powers.  7  Cal.  104. 
And  see  Crabtree  v.  Cliatt,  22  Ala.  182; 
Vandruft  v.  Craig,  14  111.  393;  Barker 
v. Baxter,  1  Pinn.  (Wis.)  407. 

2.  Ex  Contractu  or  Ex  Delicto.— "If 
the  action  is  in  tort  or  otherwise  'sound- 
ing in  damages,'  the  amount  of  dam- 
ages laid  in  the  plaintiffs  declaration, 
or  whatever  pleading  or  statement  may 
in  the  practice  of  the  court  stand  in  the 
place  of  a  declaration,  is  the  limit  of  the 
jurisdiction.  Thus,  if  the  limit  is  $200, 
and  the  damage  laid  is  $200,  that  sum  is 
the  limit  of  the  recovery.  He  can  re- 
cover no  more,  and  his  recovery  of  that 
amount  cannot  be  defeated,  because  the 
proof  shows  that  the  property  injured 
was  worth  thousands  of  dollars;  the  in- 
jury actually  suffered  far  exceeded  the 
I200.  He  is  entitled  to  all  the  court 
can  give,  and  will  not  lose  that  because 


it  appears  that  he  is  entitled  to  more. 
Decamp  v.  Miller,  44  N.  J.  L.  717. 
This  is  undoubtedly  the  rule  where  the 
demand  is  for  damages.  The  plaintiff 
may  fix  the  amount  himself,  and  if  he 
is  content  with  the  largest  judgment 
the  justice  can  render,  nobody,  least  of 
all  the  defendant,  can  object  that  he 
has  not  claimed  more,  and  the  justice 
can  go  the  full  length  of  his  tether.  If, 
however,  the  suit  is  brought  on  a  spe- 
cialty, the  case  is  different.  The  limit  of 
jurisdiction  is  6xed  by  the  instrument 
which  lies  at  the  foundation  of  the  ac- 
tion, the  sum  specified  in  that  is  thesum 
demanded."  Murfree's  Justice,  Practice, 
v  119;  citing  Morris  v.  Sanders.  85  N. 
Car.  138;  State  v.  Porter,  69  N.  Car. 
140;  State  v.  Rousseau,  71  N.  Car.  194; 
Coggins  v.  Harrell,  86  N.  Car.  317; 
Hedgecock  v.  Davis,  64  N.  Car.  650; 
Dalton  v.  Webster,  82  N.  Car.  279. 
See  Little  Rock  etc.  R.  Co.  v.  Manees, 
44  Ark,  100.  For  construction  of  the 
phrases  "balance  due  on  settlement," 
see  Cuer  v.  Ross,  49  Wis.  652;  "sum 
demanded,"  see  State  v.  Porter,  69  N. 
Car.  140;  see  also,  generally,  State  v. 
Forry,  64  Ind.  260;  Ho'rton  v.  Sawver, 
59  Ind.  5S7;  "amount  due  when  suit  is 
brought,"  Clark  v.  Brown,  48  Tex.  212; 
"amount  in  controversy,"  Jackson  v. 
Whitefield,  51  Miss  202. 

3.  Replevin.— The  justice,  in  Kansas, 
has  jurisdiction  in  all  actions  of  replev- 
in where  the  property  in  controversy 
does  not  exceed  $100  in  value.  And 
the  justice  may  render  judgment  for 
$100  if  the  value  of  the  property  is 
proved  to  that  amount,  in  the  alterna- 
tive, and  for  damages  for  withholding 
the  property  and  for  costs  of  suit. 
Griffiths  v.  Wheeler  et  al.,  31  Kan.  17. 
But  if  it  appears  on  the  trial  that  the 
value  of  the  property  exceeds  the  jus- 
tice's jurisdiction;  he  has  no  power  to 
further  entertain  the  action.  Garrett  v. 
Wood,  3  Kan.  231;  Leslie  v.  Reber,  4 
Kan.  317;  Butler  v.  Ivie,  30  Mo.  478; 
Hecklin  v.  Ess,  16  Minn.  51.    In  Indi- 
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a.  Offsets,  Credits  and  Remittitur. — The  general  rule 
is  that  a  demand  of  a  creditor  against  his  debtor,  which  in  the 
first  instance  was  beyond  the  jurisdiction  of  the  justice,  may  be 
reduced  by  fair  and  honest  offsets,1  or  credits,9  or  by  a  remit- 
titur? so  that  the  amount  claimed  may  be  within  the  jurisdiction 
of  the  justice  and  he  may  entertain  a  suit  for  the  recovery  there- 
of.   But  there  are  exceptions  to  the  rule.4 

b.  Splitting  or  Dividing  Demand  to  Get  Within  Jur- 
isdiction.— In  some  States  if  is  allowed  to  split  a  demand  against 
a  person  so  as  to  bring  the  parts  of  the  claim  within  the  juris- 
diction of  the  justice.* 


ana  it  has  been  held  that  the  amount 
stated  in  the  declaration,  and  not  in  the 
affidavit,  governs  the  jurisdiction. 
Markin  v.  Jornigan,  3  Ind.  548;  Bainum 
v .  Small,  4  Ind.  49.  It  is  the  value  of 
the  property  at  the  commencement  of 
the  suit  and  not  an  enhancement  in 
value  thereafter  that  governs.  Scott  v. 
Russell,  39  Mo.  407. 

1.  For  the  General  Bole. — Stevens  v. 
Howe,  6  Vt.  572,  which  reviews  the 
cases.  Newland  v.  Nees,  3  Blackf. 
(Ind.)  460,  Farley  v.  Mclntire,  1  Green 
(N.'J.)  190;  Hampton  v.  Dean,  4  Tex. 
455;  Korsoski  v.  Foster,  20  111.  32;  Col- 
lins v.  Collins,  37  Pa.  St.  387;  Bower  v. 
McCormick,  73  Pa.  St.  427;  Nichols  v. 
Mc  Abee,  30  Ga.  8;  Mustek  v.  Chamlin, 
22  Mo.  175. 

Offset.— If  the  set-off  is  beyond  the 
justice's  jurisdiction  he  cannot  entertain 
it.  The  plaintiff  cannot  reply  to  a  set- 
off, a  demand  he  could  have  included  in 
his  petition.  Boyett  v.  Vaughn,  85  N. 
Car.  366;  Dawson  v.  Dillon,  26  Mo. 
395}  Ware  v.  Fambro,  67  Ga.  515.  The 
limit  applies  as  well  to  a  set-off  or 
counter  claim  as  to  plaintiffs  demand. 
Deer  v.  Stubbs,  83  N.  Car.  539  In 
Vermont,  the  set-off  is  peculiarly  al- 
lowed. Talbot  v.  Robinson,  42  Vt. 
698.  See  note  5,  p.  426.  See  also  Hol- 
lingsworth  v.  Stone,  90  Ind.  244;  Wag- 
s*->*T  v.  Challiss,  31  Kan.  212.  See 
no«e  5,  p.  400. 

it.  Credits. — If  the  amount  is  reduced 
by  false  credits,  the  justice  has  no  juris- 
diction, but  bonakde  credits  are  al- 
lowed. Todd  v.  Gates,  20  W.  Va.  464; 
Sands  v.  Delap,  2  111.  168;  Swift  v. 
Woods.  5  Blackf.  (Ind.)  97.  Compare 
Fuller  v.  Sparks,  39  Tex.  136.  In  Illi- 
nois, a  credit  may  be  allowed  even 
though  not  due  at  the  time.  Raymond 
v.  Strobel,  24  111.  113;  Korsoski  v.  Fos- 
ter, 20  111.  32.  See  also  Herren  v.  Camp- 
bell, 19  Vt.  23;  Boutwell  v.  Mason,  12 
Vt.  608;  Peter  v.  Schlosser,  8t  Pa.  St. 


439  In  Wisconsin,  without  settlement, 
the  credit  is  not  allowed.  Henckel  v. 
W.  &  W.  Mfg  Co.,  51  Wis.  652. 

5.  Remittitur. — In  North  Carolina 
the  remittitur  must  be  entered  at  the 
beginning  of-the  suit.  Dalton  v.  Web- 
ster, 83  N.  Car.  282.  In  Missouri  by 
"voluntary  renunciation."  Hempler  r. 
Schneider,  17  Mo.  258.  In  Alabama,* 
remittitur  is  allowed.  Long  v.  Bake 
field,  48  Ala.  608;  Wharton  v.  King,  69 
Ala.  305,  363.  But  a  remittitur  cannot 
be  allowed  in  fraudem  legis.  Ross  r. 
Natchez  etc.  R.  Co.,  61  Miss.  12  In 
Indiana  and  Illinois,  a  remittitur  is  al- 
lowed. Remington  v.  Henry,  6  Blackf. 
(Ind.)  63;  Raymond  v.  Strobel,  24  111. 
113.  See  Ramsour  v.  Barrett,  5  Jones 
L.  (N.  Car.)  409.  See  Felt  v.  Felt,  19 
Wis.  195.  And  the  remittitur  is  al- 
lowed after  verdict.  Clark  v.  Denure, 
3  Den.  (N.  Y.)  319;  Putnam  t>.  Shelop, 
12  Johns.  (N.  Y.)  435;  Wallace  v. 
Brown,  25  N.  H.  217.  Must  remit  be- 
fore judgment.  Hanna  v.  Morrow,  43 
Ark.  107.  Remittitur  allowed  in  Ohio, 
but  not  a  withholding  of  part  of  un- 
liquidated account.  Woolever  v.  Stew- 
art, 36  Ohio  St.  146. 

4.  Bent  v.  Graves,  3  McCord  (S. 
Car.)  280;  Himes  v  Barnitz,  8  Watts 
(Pa.)  39.  In  Pennsylvania  a  remitti- 
tur is  not  allowed,  but  actual  payments 
are.  Bower  v.  McCormick,  j\  Pa  St 
427.  In  Alabama  the  plaintiff  may  re- 
mit, but  cannot  admit  to  set-off.  Long 
v.  Bakefield,  84  Ala.  608.  In  Missis- 
sippi the  plaintiff  cannot  remit  Askew 
v  Askew,  49  Miss.  301. 

6.  Splitting  Demand. —  In  North 
Carolina,  it  is  held  that  the  plaintiff 
may  "split  up,"  his  demand  "so  as  to  in- 
clude a  certain  number  of  items  under 
one  warrant,  and  a  certain  number  un- 
der another,  and  so  on,  so  as  to  bring 
each  of  the  several  warrants  within  the 
jurisdiction  of  a  justice  of  the  peace." 
Caldwell  v.  Beatty,  09  N.  Car.  365. 
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In  other  States  this  will  not  be  permitted.1 

c.  Interest  and  Costs  as  Affecting  Jurisdiction.— With 
regard  to  this  subject  the  authorities  may  be  divided  into  three 
classes.  According  to  one  class,  interest,  whether  legal  or  con- 
ventional, is  only  an  incident  of  the  debt,  and  even  though  it 
swells  the  amount  due  to  a  sum  exceeding  the  jurisdiction,  judg- 
ment may,  nevertheless,  be  rendered  for  the  whole  amount* 
Another  class  regards  both  legal  and  conventional  interest  as 
part  of  the  demand,  and  if  it  augments  the  plaintiff's  claim  to  an 
amount  exceeding  the  justice's  jurisdiction,  no  judgment  can  be 
rendered  for  the  whole  amount,  but  the  excess  must  be  remitted 
if  the  law  of  the  particular  State  allows  it,  otherwise  the  jurisdic- 
tion is  ousted.8  And  the  other  class  draw  a  distinction  between 
legal  and  conventional  interest,  and  treat  the  former  as  no  part 
of  the  "  amount  in  controversy,"  while  conventional  interest  is 
treated  as  a  part  of  it,  and  is  considered  as  standing  upon  the 
same  footing  as  the  principal  of  the  debt  due.  Hence,  by  the 
last  class,  if  the  interest  is  due  by  the  express  terms  of  the  con- 
tract, and  it  raises  the  plaintiff's  demand  to  exceed  the  jurisdic- 
tion, no  valid  judgment  can  be  rendered,  unless  the  excess  be  re- 
mitted ;  if  that  cannot  be  done  the  justice  is,  of  course,  without 
jurisdiction  in  the  cause.4  In  some  States  the  matter  is  settled 
by  legislative  enactments.  In  most  of  the  legislation  the  limit 
applies  to  the  principal  sum,  interest  and  costs  being  regarded' as 
auxiliary.6 

Costs  are  everywhere  considered  as  incidental  merely,  and  they 
do  not  affect  the  jurisdiction.6 

3.  Want  of  Jurisdiction,  How  Questioned. — As  has  already  been 
mentioned,  the  justice  must,  at  his  peril,  keep  within  his  jurisdic- 
tion, and  his  record  must  show  that  he  has  jurisdiction  *  of  the 

See  also  Boyle  v.  Robbins,  "jv  N.  Car.  3.   Interest    and    Costs.  —  Planters' 

130.  "It  may  be  observed  that  the  rul-  Bank  v.  Coulson,  6  How.  (Miss.)  395; 

tags  on  this  subject  in  North  Carolina  Jackson  v.  Whitefield,  51  Miss.  202. 

are  a  little  peculiar,  as  in  other  States  See  also  Hedgecock  v.  Davis,  64  N. 

the  division  of  a  claim  for  the  purpose  Car.  650;  Birch  v.  Howell,  8  Ired.  (N. 

of  giving  jurisdiction  is  strictly  prohib-  Car.)  468;  Work  v.  Glaskins,  33  Miss, 

ited."  Murfree's  Justice,  Practice,  §  539;  Bargis  v.  Farrar,  45  Ind.  41;  Park- 

142.  See  Askew  v.  Askew,  49  Miss,  hurst  v.  Spalding,  17  Vt.  527. 

301.  It  has  been  held  that  a  large  S.  Baxter  v.  Bates,  jg  Ga.  587,  Birch 

debt  may  be  changed  into  several  small  v.  Howell,  8  Ired.  (N.  Car.)  468;  Ho- 

ones  so  as  to  bring  them  within  the  ganw.  Adams, 3  Stew.  (Ala.)  58;  Dixon 

justice's  jurisdiction,  and  that  it  was-  v.   Caruthers,  9  Yerg.  (Tenn.)  30; 

not  fraudulent  to  do  so.  Dews  u.  East-  Dewey  v.  Hyde,  1  Pinn.  (Wis.)  469; 

ham,  5  Yerg- (Tenn.)  297;  Fortescuef.  Butler  v.  Wagner,  35  Wis.  54. 

Spencer  2  Ired.  (N.  Car.)  63;  Herrin  4.  Howell  v.  Burnett,  1  Spen.  (N.J.) 

''.  Buckelew,  37  Ala.  585;   Luce  v.  265. 

Shoff.  70  Ind.  152;  State  v.  King,  5  Ind.  5.  Murfree's  Justice  Practice,  §  124; 

439-  See  also  Doggett  v.  St.  Louis  etc.  Rev.  Stats.  Mo.  (1879),  §  283s;  Bradley 

Ins.  Co.,  19  Mo.  201.    Splitting  demand  v   Kent,  22  Cal.  169.  See  State  -v. 

in  fraudem  legis.  James  v.  Stakes,  77  Moran,  43  N.  J.  L.  49. 

Va.  225.               *  6.  Fisher  v.  Hall,  1  Ark.  275;  Wat- 

1.  Askew  v.  Askew,  49  Miss.  301;  son  v  Ward,  27  Minn.  28. 

Mihoy  v.  Spurr  etc.  Co.,  43  Mich.  231.  7.  See  under  "Proceeding  Without 

See  also  Morris  -v.  Shryock,  50  Miss.  590.  Jurisdiction,"  supra,  and  Allen  v.  Jack- 
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subject  matter,  as  well  as  of  the  person  or  property  of  the  par- 
ties.1 And  if  the  justice  has  no  jurisdiction,  the  question  maybe 
raised  by  a  plea  to  the  jurisdiction  or  plea  in  abatement.  But  if 
the  want  of  jurisdiction  is  apparent  upon  the  record,  the  defend- 
ant may  move  to  dismiss  the  action  for  that  cause.*  Yet  care 
must  be  exercised  in  the  form  of  the  motion  when  the  defect  is 
the  want  of  proper  process  or  service  thereof,  to  obtain  jurisdic- 
tion of  the  party,  or  the  motion  itself  will  give  the  court  jurisdic- 
tion of  the  person.  The  appearance  must  be  special  and  for  the 
purpose  of  the  motion  only,  and  the  motion  must  be  for  a  dis- 
missal upon  the  jurisdictional  ground  only.8  In  some  States  it 
is  held  that  one  justice  cannot  entertain  an  action  upon  another 
justice's  official  bond.4  And  a  justice,  in  the  absence  of  express 
statutory  authority,  cannot  submit  a  cause  to  arbitration  or  enter 
judgment  on  an  award.5 


son,  86  N.  Car.  321;  State  v.  Dennis, 
43  N.  J.  L.  380;  Kane  v.  Desmond,  63 
Cal.  464;  Haggard  v.  Atlantic  etc.  R. 
Co.,  63  Mo.  302;  Little  v.  Currie,  5 
Nev.  90;  Forbes  v.  Hj'de,  31  Cal.  149. 

1.  See  page  436,  div.  i.,  and  notes. 

3.  Burns  v.  nenry,  67  Ala.  209. 

S.  Cohen  v.  Trowbridge,  6  Kan.  385; 
Marsden  v.  Soper,  11  Ohio  St.  503; 
Briggs  7*.  Humphrey,  1  Allen  (Mass.) 
371.  "And  now  comes  the  defendant 
G  M  S,  by  his  attorneys  H  &  B, 
and,  appearing  for  the  purpose  of  this 
motion  only,  moves  this  court  to  dis- 
miss the  above  entitled  action,  and  to 
set  aside  the  summons  in  said  action  so 
far  as  S  is  concerned,  for  the  reason 
that  said  summons  in  said  action  was 
served  upon  said  S  on  the  return  day 
of  said  summons.  Said  summons  was 
issued  by  the  clerk  of  said  court  on  the 
nineteenth  of  February,  1874,  and  was 
made  returnable  on  the  twenty- third 
day  of  February,  1874,  and  was  served 
on  said  S  on  said  twenty-third  of  Feb- 
ruary. H  &  B,  attorneys  for  G  M 
S  for  the  purpose  of  this  motion  only." 
Held,  that  was  a  special  appearance 
and  that  it  could  not  be  construed  into 
a  waiver  of  service,  or  a  waiver  of  juris- 
diction. Simcock  v.  First  Nat.  Bank, 
14  Kan,  529.  See  also  Branner  v.  Chap- 
man, 11  Kan.  118;  Hughes  v.  Martin, 
1  Ark.  463;  Parker  v.  Barker,  43  N.  H. 
35;  Hearsay  v.  Bradbury,  9  Mass.  95; 
3  Estee's  Plead.  305;  Briggs  v.  Humph- 
rey, 1  Allen  (Mass.)  371;  Carver  v. 
Shelly,  17  Kan.  472;  Shaw  v.  Rowland, 
32  Kan.  154;  Bentz  v.  Eubanks,  32  Kan. 
324.  But  this  question  must  be  raised 
bel  lore  any  other  plea  is  interposed  or 
it  will  be  waived.   Meixell  v.  Kirkpat- 


rick,  29  Kan.  679;  McKee  v.  Metrtw, 
31  Minn.  429. 

In  some  States  it  is  held  that  the  ob- 
jections to  the  justice's  jurisdiction  must 
be  taken  before  him,  that  the  question 
cannot  be  raised  first  in  the  appellate 
court.  State  v.  'Kinney,  41  Iowa  424. 
See  also  Deitz  v.  Groesbeck,  32  Mich. 
304.  In  others  it  is  held  that  the  ques- 
tion of  jurisdiction  may  oe  raised  at  any 
time  or  anywhere.  Taylor  v.  Smith,  64 
III.  446;  Hart  v.  Sansom,  110  U.  S. 
152;  Earle  v.  McVeigh,  91  U.  S.  503; 
Rice  v.  State,  3  Kan.  141;  Mastin  ?. 
Gray,  19  Kan.  461.  But  there  are  ex- 
ceptions to  this  rule.  State  v.  Kinney, 
41  Iowa  424.  And  it  is  held  that  where 
a  justice  acted  beyond  his  jurisdiction 
the  appellate  court  can,  on  his  own  mo- 
tion, "without  pleading,  motion  or 
proof,"  abrogate  the  judgment  of  the 
justice.  Murfree's  Justice,  Practice,  $ 
239,  citing  Webb  v.  Carlisle,  65  Ala. 
313;  Ex  parte  Webb,  58  Ala.  109;  Cal- 
houn v.  Fletcher,  63  Ala.  574.  And  the 
appearance  of  the  defendant,  over  whom 
the  justice  has  no  jurisdiction,  to  appeal, 
and  the  appealing  of  the  cause  gives 
the  court  jurisdiction  of  the  person 
thereby.  Haas  v.  Lees,  18  Kan.  449; 
Fee  v.  Big  Sandy  Co.,  13  Ohio  St.  563. 
Compare  Jeffries  v.  Wright,  51  Mo.  215. 

4.  Official  Bond. — One  justice  cannot 
entertain  action  upon  another  justice's 
bond.  Neal  v.  Keller,  12  Kan.  247; 
Hornbuckle  v.  State,  37  Ohio  St.  361. 
In  Kansas,  the  justice  has  jurisdiction 
of  an  action  on  a  constable's  bond  for 
failure  to  pay  over  money  received  on 
an  execution  issued  by  him.    Dodge  v. 


Kincaid,  30  Kan.  346. 
5.  Arbitration. — Richards  v. 


Reed, 
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1  Jurisdiction  of  Person  or  Property. — "  Actual  service  of  process 
or  an  appearance  by  the  defendant  are  necessary  to  give  the  jus- 
tice jurisdiction  of  the  person  of  the  defendant  actual  notice  of 
the  pendency  of  the  action,  or  of  the  issuance  of  the  process  can- 
not even  be  considered  as  an  element  of  jurisdiction.  The  de- 
fendant must  appear  in  court,  or  must  be  in  the  prescribed  man- 
ner required  so  to  appear,  or  the  justice  can  have  no  jurisdiction 
of  him.1 

a.  Issuance  OF  Summons. — Actions  are  commenced  before 
justices  by  summons  or  by  appearance  and  agreement  of  the  paf- 
ties.*  In  the  former  the  action  is  deemed  commenced  upon  the 
delivery  of  the  writ  to  the  constable  to  be  served,3  and  he  must 


39  Ind.  330;  Hollingsworth  v.  Stone,  90 
Ind.  244. 

1.  Person  or  Property. — Murfree's 
Justice,  Practice,  §  292;  Vliet  v.  Westen- 
haver,  42  Mich.  593;  North  Lawrence 
v.  Hoysradt,6  Kan.  171;  Bury  v.  Conk- 
lin,  23  Kan.  464.  The  notice  given  to 
the  party  to  require  him  to  appear  is 
called  a  "summons."  2  Bouvier  s  Law 
Diet,  tit.  Summons;  3  Bl.  Com.  279; 
and  in  the  summons  it  is  essential  that 
the  time  when,  and  place  where,  the  de- 
fendant is  to  appear  before  the  justice 
must  be  distinctly  shown.  Craighead 
v.Martin,  25  Minn.  41;  Comp.  Laws 
Kan.  (1885),  ch.  81,  $  11;  Stat.  Minn. 

(1878)  ,  $  12,  p.  677;  Rev.  Stat.  111. 
(1880),  ch.  79,  $  17;  1  Rev.  Stat.  Mo. 

(1879)  ,  ch.  44,  $  2858,  p.  479.  And  the 
justice  must  make  out  the  summons, 
filling  the  blanks  himself,  or  directing 
it,  "for  fixing  the  time  is  a  judicial  act 
which  he  himself  must  .  perform." 
Murfree'sjustice,  Practice,  $  291 ;  Craig- 
head v.  Martin,  25  Minn.  41;  Garrison 
v.  Hoyt,  25  Mich.  509.    A  hearing  set 

for  "io  o'clock  noon"  is  void. 

Scorer  v.  Horst,  31  Minn.  490;  but  under 
the  Minnesota  statute,  which  requires 
that  there  shall  be  no  blanks  in  the 
summons,  it  is  held  that  a  failure  to  ob- 
ject, or  to  raise  the  question  of  jurisdic- 
tion thereon,  and  proceeding  with  the 
trial  waives  the  'objection.  Seurer  v. 
Horst,  31  Minn.  479;  Anderson  v.  Han- 
son, 38  Minn.  400.  Any  alteration  in 
the  date  or  return  day  of  the  summons, 
without  the  direction  or  sanction  of  the 
justice  being  personally  present  at  the 
time,  makes  the  process  void.  Garrison 
v.  Hoyt,  38  Mich.  500;  see  Pierce  v. 
Hubbard,  10  Johns.  (N.  Y.)  405.  But  it 
is  held  mere  irregularities  will  not  avoid 
the  summons  unless  the  defendant  is 
misled  thereby.  Marston  v.  Hurlburt, 
49  Wis.  630. 
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8.  Comp.  Laws  Kan.  (1885),  ch.  81, 
9;  1  Rev.  Stat.  Mo.  (1879),  cn-  44>  v 
2858;  Rev.  Stat.  111.  (1880),  ch.  79,  $  17. 
Vliet  v.  Westenhaver,  42  Mich.  593; 
North  Lawrence  v.  Hoysradt,  6  Kan. 
170. 

8.  Rev.  Stat.  Ohio  (1880),  $  6473; 
Comp.  Laws  Kan.  (1885),  ch.  81,  §9. 
This  rule,  however,  does  not  apply  to  all 
the  States.  In  New  Jersey,  the  action, 
is  begun  when  the  process  is  served 
upon  the  defendant.  Lewis  v.  Schenck, 
3  C.  E.  Green  (N.  J.)  459;  Hunt  v. 
Grey,  6  Vroom  (N.  J.)  327.  In  Illinois, 
the  summons  must  be  served.  Bell  v. 
Dart,  54  111.  526. 

"It  is  sometimes  a  question  of  interest 
to  the  parties,  especially  in  view  of  the 
statute  of  limitations,  when  a  suit  is 
legally  commenced  in  the  court  of  a 
justice.  The  mere  filling  out  of  a  sum- 
mons, which  is  then  left  in  the  justiceV 
office  until  the  return  day,  or  which  is 
taken  by  the  plaintiff  and  retained  in 
his  own  custody,  is  not  the  com- 
mencement of  a  suit.  The  writ  must, 
not  only  be  made  out,  but  it  must  be  is- 
sued, with  the  intent  that,  if  practicable, 
it  shall  be  served.  It  is  not  issued  if  it 
is  delivered  to  the  plaintiff,  who  retains 
it  in  his  own  hands.  But  in  the  absence 
of  any  showing  to  the  contrary  the  date 
of  the  writ  is  prima  facie  evidence  of 
the  time  when  it  was  actually  issued, 
and  the  burden  of  proof  is  on  the  de- 
fendant to  show  that  the  writ  was  not 
actually  issued  on  the  day  it  bears  date. 
If  a  summons  regularly  issued  is  re- 
turned unexecuted  the  plaintiff  may  is- 
sue a  series  if  necessary  of  alias  and 
fluries  writs  until  he  secures  personal 
service  on  the  defendant,  and  that  ser- 
vice relates  back  to  the  first  summons 
duly  issued  for  all  purposes  relating  to- 
the  due  commencement  of  the  suit. 
Murfree'sjustice,  Practice,  §  312, citing- 


Digitized  by 


Google 


•Civil  Jurisdiction.     JUSTICE  OF  THE  PEACE.     Civil  Jurisdiction. 


note  upon  it  the  time  of  receiving  it.  In  the  latter  case,  the  ac- 
tion is  deemed  commenced  at  the  time  of  docketing  the  case.1 
The  summons  must  be  dated  the  day  it  is  issued,*  signed  by  the 
justice  issuing  it,8  directed  to  a  constable  of  the  proper  town- 
ship,4 except  in  case  a  person  be  deputed  to  serve  it,  then  it  must 
be  directed  to  such  person,5  must  contain  the  name  of  defendant, 


Howell  v.  Shepard,  48  Mich.  472;  Han- 
cock v.  Ritchie,  11  Ind.  48;  Gardner  v. 
Webber,  17  Pick.  (Mass.)  407,  412; 
Bunker  v.  Shed,  8  Mete.  (Mass.)  150; 
Federhen  v.  Smith,  3  Allen  (Mass.) 
119;  Ross?'.  Luther. 4 Cow.  (N.  Y.)  158; 
Day  v.  Lamb,  7  Vt.  426. 

1.  Comp.  Laws  Kan.  (1885),  ch.  81, 
§  9- 

S.  It  is  not  allowed  to  antedate  nor  to 
postdate  a  writ.  Honeyman's  Practice 
<N.  J.)  120;  see  Comp.  Laws  Kan. 
(1885),  ch.  81,  j  11;  Weidimor  v.  Dris- 
sell.  1  Yeates  (Pa.)  77;  Rev.  Stat. 
Ohio  (1880),  I)  6475. 

3.  Code  of  Term.  (1884),  $  4920; 
Comp.  Laws  Kan.  (1885),  ch.  81,  §  11. 
"It  is  the  duty  of  a  justice  to  sign  with 
his  own  hand  all  official  documents 
which  require  his  signature.  It  is  not 
competent  for  him  to  authorize,  even  by 
formal  power  of  attorney,  a  constable 
or  other  person  to  append  his  signa- 
ture to  instruments  pertaining  to  his 
judicial  office.  If,  however,  the  con- 
stable or  other  person  should  sign  the 
instrument  for  the  justice  in  his  pres- 
ence and  with  his  approval,  the  signa- 
ture would  be  valid,  though  as  such 
signing  is  an  official  act  it  is  manifestly 
more  proper  that  the  justice  should  per- 
sonally affix  his  signature."  Murfree's 
Justice,  Practice,  §  320;  Kirkwood  v. 
Smith,  9  Lea  ^enn.)  228. 

4.  This  is,  generally,  the  rule,  but  in 
some  States  there  are  statutory  pro- 
visions authorizing  the  justice  to  direct, 
in  his  discretion,  "ajl  process"  to  the 
sheriff,  to  be  by  the  sheriff  served  and 
returned  in  the  same  manner  as  pro- 
vided for  cases  where  the  same  is  issued 
1o  the  constable.  Comp.  Laws  Kan. 
<iS8j),  ch.  81.  $  205.  See  also  Boggs  v. 
Davis,  82  N.  Car.  27. 

In  North  Carolina,  civil  process 
is  directed  to  "any  constable  or 
other  lawful  officer."  Code  North 
Carolina,  §  643.  But  the  justice  can- 
not direct  civil  process  to  a  private 
person.  A  judgment  based  upon  serv- 
ice of  summons  by  a  private  person  is 
void.    McKee  v.  Angel,  90  N.  Car. 

In  Tennessee,  the  process  is  directed 


"to  any  lawful  officer  to  execute  and  re- 
turn "  M.  &  V.  Code,  Tenn.  (1884), 
$  4921.  But  special  officer  can  execute 
only  mesne  process.  State  v.  Mc- 
Kittrick,  1 1  Lea  (Tenn.)  476. 

5.  In  Ohio,  the  justice  may,  under 
certain  limitations,  appoint  suitable  dis- 
interested persons  to  serve  summons  or 
executions,  with  or  without  an  order  to 
arrest  the  defendant,  or  to  attach  prop- 
erty, but  such  deputation  must  be  in 
writing  on  the  writ,  and  he  then  has 
the  same  authority,  and  is  subject  to 
the  same  obligations  as  a  constable. 
Rev.  Stat.  Ohio  (1880),  603,  604.  In 
Kansas,  the  deputation  may  be  made 
in  either  civil  or  criminal  cases  when 
there  is  no  constable  in  the  township, 
or  the  regular  constables  thereof  are 
disabled,  or  if  the  constable  of  the  town- 
ship is  a  party  to  the  suit,  or  when  the 
pressure  of  the  business  is  too  great  for 
the  constables.  When  It  is  done  the 
justice  must  make  a  memorandum 
thereof  on  his  docket,  and  administer 
to  the  appointee  the  oath  as  in  other 
cases.  The  person  thus  appointed  has 
the  same  authority,  and  is  subject  to  the 
same  penalties,  as  other  constables. 
And  the  justice  is  surety,  he  and  his 
sureties,  for  any  neglect  of  duty,  or  any 
illegal  proceedings  by  the  person  so  ap- 
pointed. Comp.  Laws  Kan.  (i885),ch. 
81,  172-174.  And  such  constable 
need  not  verify  his  return  to  a  writ 
served  by  him.  Winsor  r.  Cole,  10 
Kan.  624. 

In  Missouri,  the  deputation  may  be 
made  much  the  same  as  in  Kansas,  but 
the  justice  or  his  sureties  are  not  liable 
for  the  person  appointed,  who  must  not 
be  a  party  to  the  suit.  The  appoint- 
ment is  made  by  an  endorsement  upon 
such  process  to  the  following  effect: 
At  the  request  and  risk  of  the  plaintiff, 

I  authorize  to  execute  and 

return  this  writ.  E  F,  Justice  of  the 
Peace.  The  return  is  made  as  in  other 
cases.  1  Rev.  Stat.  Mo.  (1879),  ch.  44, 
2862-2864.  But  not  to  execute  final 
process.     Huff   v.    Alsup,  64  Mo. 

In  Ne-w  Jersey,  where  no  constable 
is  at  hand,  and  "immediate  action  re- 
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or  defendants,  if  known  ; 1  if  unknown,  give  a  description  of  him 
or  them,  and  command  the  officer  or  person  serving  it  to  sum- 
mons the  defendant  or  defendants  to  appear  before  such  justice 


quires  it,  the  justice  may  appoint  "some 
fit  person,  being  a  citizen  of  this  State," 
to  serve  a  criminal  warrant  with  ail  the 
powers  of  a  constable.  The  authority 
is  endorsed  on  the  warrant.  Honey- 
man's  Practice  (N.J.)  418.  See  also 
Robins  v.  Martin,  44  N.  J.  L.  368. 

In  Indiana,  as  in  most  of  the  States, 
a  person  under  certain  circumstances 
may  be  deputed  to  serve  process,  and 
he  will  have  the  general  powers  of  a  con- 
stable within  the  limits  of  the  appoint- 
ment. He  may  be  generally  appointed 
for  the  particular  case  and  then  he  may 
serve  all  process  issued  in  the  case,  even 
to  the  execution.  Hood  v.  S«  nnett,  70 
Ind  329.  And  as  in  Kansas,  the  justice 
and  his  sureties  are  liable  as  sure- 
ties for  the  appointee.  Rev.  Stat. 
Ind.  (1881).  §  1440. 

In  general,  "the  justice  is  every  where 
authorized  to  appoint,  in  case  of  emer- 
gency growing  out  of  the  absence,  illness 
or  other  disability  of  the  regular  officer, 
a  special  constable,  who,  however,  can 
only  perform  the  duties  specially  as- 
signed to  him,  who  has,  with  reference 
to  them,  the  full  power  of  a  regular 
officer,  but  who  cannot  exercise  those 
powers  in  any  other  matters  than  those 
especially  assigned  to  him  upon  his  ap- 
pointment. Nor  can  such  a  constable 
execute  process  directed  to  'any  con- 
stable' etc.,  or  otherwise  than  to  nimself 
by  name.  If  he  does,  he,  being  in  law 
no  constable,  is  a  trespasser  and  so  is 
anyone  who  assists  him.  Murfree's 
Justice,  Practice,  §  281;  citing"  Shaw  v. 
Dietrichs,  1  Wils.  (Ind.)  153." 

In  North  Carolina,  however,  it  is 
held  that  in  civil  cases  the  emergency 
does  not  authorize  the  appointment  of  a 
private  person  to  serve  process,  and 
service  of  process  by  such  person  is  in- 
valid. McKee  v.  Angel.  90  N.  Car.  60. 
See  generally  upon  this  subject  Mur- 
free's Justice  Practice,  ch.  6. 

I.  Mars  ton  v.  Hurlburt,  49  Wis.  630. 
See  generally  27  Cent.  Law  Jour.  521, 
for  an  article  on  the  subject,  from  which 
is  condensed  the  following:  The  prac- 
tice of  using  initials  instead  of  full  name 
is  "loose  and  vicious."  Kellam  v. 
Toms,  38  Wis.  592;  Atwood  j.  Landis, 
22  Minn  558;  Panning  v.  Krapfl,  61 
Iowa  417.  But  see  Wood  v.  Fithian,  4 
Zab.  (N.J.)  33.  But  it  i»  ~  mere  irregu- 
larity that  does  not  affe     1  substantial 


right.  Ferguson  v.  Smith,  10  Kan. 
396,  402;  Zwickey  v.  Haney,  63  Wis. 
464.  And  it  may  be  added,  should  be 
allowed  to  be  amended  at  any  time  as 
merely  formal.  Widup  v.  Gibson,  53 
Ind.  484.  A  citation  against  a  railroad 
company  supports  an  action  against  a 
railway  company.  Galveston  etc.  R. 
Co.  v.  Donahoe.  56  Tex.  162;  Central 
etc.  R.  Co.  v .  Morris,  68  Tex.  49.  The 
estate  of  a  deceased  person  is  not  a  suffi- 
cient name.  Estate  of  Columbus  v. 
Monti,  6  Minn  568.  "To  summon  the 
unknown  children,"  is  fatally  defective. 
Kellar  v.  Stanley  (Ky.),  5  S.  W.  Rep. 
477.  If  the  names  of  all  parties  are  in 
the  title,  they  need  not  be  repeated  in 
the  body  of  the  summons.  Martin  v. 
Parker,  14  Minn.  13.  When  a  person 
is  well  known  by  either  of  two  names, 
either  name  is  sufficient  McCreery  v. 
Everding,  54  Cat.  168.  To  authorize  a 
fictitious  name  it  must  be  stated  that  all 
the  plaintiffs,  if  more  than  one,  are 
ignorant  of  defendant's  true  name. 
Gardner  v.  Kraft,  52  How.  Pr.  (N.  Y.) 
499;  People  v.  Herman,  45  Cal.  89. 
Kane  v.  Rock  River  Co.,  15  Wig.  179, 
and  that  statement  must  be  true.  Han- 
cock v.  First  Nat.  Bank.  93  N.  Y.  82; 
Rosencrantz  v.  Rogers,  40  Cal.  480. 
And  it  must  appear  that  the  name  is 
fictitious.  Ford  v.  Doyle,  37  Cal.  346. 
When  the  real  name  is  learned  it  must 
be  substituted.  Campbell  v.  Adams, 
50  Cal.  203.  See  also  Martin  v.  Cop- 
pock,  4  Neb.  173;  Sacramento  etc. 
Bank  v.  Spencer,  53  Cal.  737.  Defend- 
ants whose  names  are  unknown  may  be 
described  by  indicating  their  business 
or  employment  Pindar  v.  Black,  4 
How.  Pr.  (N.  YO95.  Summons  should 
describe  partners  in  their  individual 
names.  Pollock  v.  Dunning,  54  Ind. 
115;  Hays  v.  Lanier,  3  Blackf.  (Ind.) 
322,  and  follow  with  a  description  of 
their  relation  to  one  another.  King  v. 
Bell,  13  Neb.  409.  See  Boone's  Code, 
Pleading,  §  9.  But  if  not  properly  de- 
scribed as  partners  in  the  summons  it 
may  be  amended.  Bushnell  v.  Allen, 
48  Wis.  460;  Martin  v.  Goodwin,  34 
Ark.  682.  See  Boone's  Code,  Pleading, 
§  255.  When  the  suit  is  against  one  in 
his  representative  capacity,  for  example 
as  administrator,  guardian,  assignee, 
etc.,  the  word  "as"  must  be  inserted  be- 
tween the  name  and  the  title,  otherwise 
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at  his  office  in  the  township,1  at  a  time  specified  therein,*  and  it 
must  describe  the  plaintiff's  cause  of  action  in  such  general 
terms  as  to  apprise  the  defendant  of  the  nature  of  the  claim 
against  him.8  And  there  must  be  endorsed  on  the  summons  the 
amount  that  plaintiff  will  take  judgment  for,  if  the  defendant 
fail  to  appear.    If  the  defendant  do  not  appear,  judgment  shall 


the  title  is  surplusage.  Merritt  v.  Sea- 
man, 6  N.  Y.  168;  Holton  v.  Parker,  31 
Minn.  383;  Wheeler  v.  Smith,  18  Wis. 
651;  Rollins  v.  Marsh,  128  Mass.  116. 
Boone's  Code,  Pleading,  $  9  and  §  255. 

1.  Wilcox  v.  Johnson,  34  Kan.  655; 
Phillips  v.  Thralls,  26  Kan.  780;  Jones 
v.  Church  etc.,  15  Neb.  81. 

In  Mississippi,  except  as  to  free- 
holders and  householders.  Cain  v. 
Simpson,  53  Miss.  521,  and  peculiarly 
so  in  Illinois.  Durfee  v.  Grinnell,  09 
111.  371.  Of  course,  in  this  connection 
the  word  "township"  is  equivalent  to, 
and  is  used  as  the  limited  place  within, 
the  territorial  limitation  of  the  justice's 
jurisdiction  for  hearing  causes.  See 
generally,  People  v.  Meech,  101  III. 
200;  Geraty  v.  Reid,  78  N.  Y.  64.  See 
also  note  5  to  tit.  Jurisdiction,  Where 
to  be  Exercised,  supra.  In  New 
Jersey,  "any  (it  place  in  the  county, 
where  the  justice  expects  to  be  to  at- 
tend the  return."  Honeyman's  Prac- 
tice (N.J.)  121.  See  also  Johnson  v. 
Holmes,  1  Penn.  (N.  J.)  98;  Drake  v. 
Berry,  13  Vroom  (N.J.) 61. 

3.  "It  is  essential  to  the  validity  of  a 
summons  in  an  action  instituted  in  a 
justice's  court  that  the  time  when  and 
the  place  where  the  defendant  must  ap- 
pear before  the  justice  shall  be  dis- 
tinctly stated  in  it."  Murfree's  Justice, 
Practice,  $  291;  Stat.  Minn.  (1878),  ch. 
65,  §  12,  p.  677.  In  Illinois,  "a  certain 
place,  day  and  hour."  Rev.  Stats.  111. 
(1880),  ch.  79,  §  17.  In  Ohio,  "at  a 
time  noted."  Rev.  Stats.  Ohio  (1880), 
$  6475.    In  Kansas,  "to  appear  before 

such  justice  at  his  office  in   

township  at  a  time  specified  therein." 
Comp.  Laws  Kan.  (1885),  ch.  81,  4  11. 

A  hearing  set  for  "10  o'clock  noon" 

is  void.  Seurer  v.  Horst,  31  Minn.  479. 
"Two  o'clock  noon"  is  defective.  Cam- 
man  v.  Perrine,  4  Hals.  (N.  J.)  253. 
"Twelve  o'clock  afternoon"  is  defec- 
tive. Ross  v.  Ward,  1  Harr.  (N.  J.) 
23.  The  time  should  be  written.  Ross 
v.  Ward,  1  Harr.  (N.  J.)  23.  But  if  in 
figures  it  is  not  fatal.  Cooper  v.  Rob- 
erts, 1  Harr.  (N.  J.)  353,  360.  But  if 
the  hour  be  omitted,  or  bean  impossible 
one,  there  can  be  no  amendment  with- 
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out  defendant's  consent.  Honeyman's 
Practice  (N.J.)  121.  But  the  defect  is 
waived  by  going  to  trial  without  proper 
objection.  Seurer  v.  Horst,  31  Minn. 
479;  Anderson  v.  Hanson,  28  Minn. 
400.  See  also  note  5-tit.  Jurisdiction, 
Where  to  be  Executed,  supra.  Gener- 
ally the  place  is  the  township,  yet  in 
New  Jersey  it  may  be  "any  fit  place 
in  the  county  where  the  justice  expects 
to  be  to  attend  the  return."  Johnson  v. 
Holmes,  1  Penn.  (N.  J.)  98;  Drake  r. 
Berry,  13  Vroom  (.N.  J.)  61.  See  also 
note  10  last  above. 

S.  Comp.  Laws  Kan.  (1885),  ch.  81, 
(11.  This  must  be  specifically  set  forth 
in  New  Jersey.  Hopper  v.  Steelman, 
2  Penn.  (N.  J.)  660.  In  Illinois,  "for 
failure  to  pay  him  a  certain  demand, 
not  exceeding  two  hundred  dollars" 
(being  amount  of  justices'  jurisdiction). 
Rev.  Stats.  III.  (1880),  ch.  79,  §  17.  In 
Missouri,  the  statute  provides,  "stating 
also  the  nature  of  the  suit  and  the  sum 
demanded,"  and  the  form  of  summons 
provided  by  it  recites,  "to  answer  the 

complaint  of  — ;  founded  upon  an 

instrument  of  writing  (or  note,  or  ac- 
count, or  for  a  trespass,  as  the  case  may 
be).  1  Rev.  Stats.  Mo.  (1879),  2859, 
2860.  The  summons  is  a  nullity  if  it 
does  not  state  the  nature  of  the  suit  and 
the  sum  demanded.  Brandenburger  v. 
Easley,  78  Mo.  659,  unless  otherwise 
advised  of  it.  Kansas  v.  Johnson,  78 
Mo.  661.  In  Maine,  the  "debt  or  dam- 
ages demanded"  is  the  ad  damnum  in 
the  writ  which  gives  the  trial  justices 
exclusive  jurisdiction  in  certain  cases. 
Cole  v.  Hayes,  78  Me.  539.  The  gen- 
eral nature  of  plaintiff's  claim  "should 
be  set  out  in  the  summons."  Murfree's 
Justice  Practice,  §  290.  See  Stats. 
Minn.  (1878),  ch.  65,  tit.  a,  §  12.  The 
cause  of  action  must  be  stated  with 
sufficient  certainty  to  show  the  legal 
character  of  the  action.  Jeffery  v.  Un- 
derwood, 1  Pike  (Ark.)  108.  The 
amount  of  plaintiff's  claim  need  not  be 
stated  in  the  summons,  but  the  amount^ 
interest  and  costs  must  be  endorsed  on 
it  Hedinger  v.  Silsbee,  2  Greene 
(Iowa)  363.  Compare  Noville  v.  Dow, 
94  N.  Car.  43.   The  defendant  need  not 
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not  be  rendered  for  more  than  the  endorsed  amount  and  costs.1 
The  summons  must  be  made  returnable  in  a  certain  number  of 
days  from  its  date,*  and,  unless  accompanied  with  an  order  of 


appear  where  the  summons  shows  the 
amount  claimed  is  beyond  the  justice's 
jurisdiction.  Yager  v.  Hannah,  6  Hill 
(N.  J.)  631;  Duffy  v.  Averitt,  5  Ired. 
(N.  Car.)  455;  Ryan  v.  Doyle,  40 
How.  Pr.  (N.  Y.)  215.  See  27  Cent. 
Law  Jour.  525.  But  if  the  summons 
does  not  state  the  nature  of  plaintiff's 
claim  the  irregularity  is  waived  by  a 
general  appearance  in  the  action,  and 
especially  is  this  so  if  the  complaint  is 
served  with  the  summons.  Hewitt  v. 
Howell,  8  How.  Pr.  (N.  Y.)  346;  Car- 
ver v.  Shelly,  17  Kan.  472;  Fond  du 
Lac  v.  Bonesteel,  22  Wis.  251;  Baxter 
v.  Arnold,  9  How.  Pr.  (N.  Y.)  445. 
But  compare  iting  v.  Blood,  41  Cal.  317; 
McCoun  v.  N.  Y.  etc.  R.  Co.,  50  N.  Y. 
176;  Sweeny  v.  Schultes  (Nev.),  5 
West  Coast  Rep.  662;  Dyas  v.  Keaton, 
3  Mont.  495. 

1.  The  amount  need  not  be  stated  in 
the  summons,  but  the  amount,  interest 
and  costs  must  be  endorsed  on  the  sum- 
mons. Hedinger  v.  Silsbee.  2  Greene 
(Iowa)  363.  See  also  Frinckh  v. 
Evers,  25  Ohio  St.  82;  Watson  v.  Mc- 
Cartney, 1  Neb.  131;  Rev.  Stats.  Ohio 
(1880),  4  6475;  Honeyman's  Practice 
(N.J.)  122,  in  which  the  author  says, 
"in  order  that,  if  the  defendant  desires, 
he  may  pay  the  debt  and  avoid  further 
proceedings."  In  Illinois,  the  statute 
provides,  "the  justice  shall  endorse 
on  the  back  of  every  summons  the 
sum  demanded  by  the  plaintiff,  with  the 
costs  due  thereon,  and  the  defendant 
may  pay  the  same  to  the  constable  in 
whose  hands  such  process  may  be.  who 
shall  give  a  receipt  therefor,  which  shall 
exonerate  the  defendant  from  the  debt 
and  all  further  costs."  Rev.  Stats.  111. 
(iSSo),  ch.  79,  $  18.  The  same  is  the 
law  in  Missouri,  but  it  is  there  pro- 
vided, "But  the  failure  of  the  justice 
to  so  endorse  such  summons  shall  in  no- 
wise affect  the  same  or  any  service  or 
proceeding  in  the  case.  1  Rev.  Stats. 
Mo.  (1879),  cn-  44>  $  2&S9-  I"  Ohio  and 
in  Kansas,  the  amount  must  be  en- 
dorsed on  the  summons,  and  "if  the 
defendant  fail  to  appear  judgment  shall 
not  be  rendered  for  a  larger  amount  and 
costs."  Comp.  Laws  Kan.  (1885),  ch. 
8t,  $  11;  Rev.  Stats.  Ohio  (1880),  § 
6475.  See  also  Watson  v.  McCartney, 
1  Neb.  131;  Williams  v.  Hamlin,  1 
Handy  (Ohio)  95;  1  Nash  PI.  &  Pr. 


(4th  ed.)  67.  But  compare  Knowles  v. 
Armstrong,  15  Kan.  371;  Weaver  v. 
Gardner,  14  Kan.  347.  These  last  cases 
hold  that  such  law  applies  to  actions 
for  the  recovery  of  money  only.  But 
the  want  of  this  endorsement  on  the 
summons  is  waived  by  a  general  ap- 
pearance. Hedinger  v.  Silsbee,  2 
Greene  (Iowa)  363.  See  North  etc.  R. 
Co.  v.  Akers,  4  Kan.  453;  Bury  v. 
Conklin,  23  Kan.  460;  Manhard  v. 
Schott.  37  Mich.  234;  Dailey  v.  Ken- 
nedy (Mich.),  31  N.  W.  Rep.  125.  See 
also  Auspach  v.  Ferguson,  71  Iowa  144; 
McKee  v.  Metraw,  31  Minn.  429; 
Seurer  v.  Horst,  31  Minn.  490;  Griffin 
v.  Van  Meter,  53  Mo.  430. 

S.  Comp.  Laws  Kan.  (1885),  ch.  81, 
4  12,  which  provides  "not  more  than 
twelve  days  from  its  date."  But  in  ac 
tions  against  two  or  more  jointly  or 
jointly  and  severally  liable  who  live  in 
adjoining  counties  the  action  may  be 
brought  before  the  justice  of  the 
county  wherein  either  of  the  defend- 
ants reside  or  may  be  summoned,  and 
the  justice  is  empowered  to  issue  a 
summons  to  the  sheriff  of  "any  other 
county  for  service  to  bring  in  all  co- 
defendants  who  may  be  served  in  such 
county."  When  sent  to  any  other 
county  for  service  "it  shall  be  returna- 
ble not  more  than  thirty  days  from  its 
date,"  and  if  not  accompanied  by  an 
order  of  arrest,  it  must  be  served  at 
least  twenty  days  before  time  of  ap- 
pearance. Laws  of  Kansas  (1887),  ch. 
169,  §  1,  p.  251,  which  amends  the  for- 
mer law.  In  Illinois,^  must  be  re- 
turnable "not  less  than  five  nor  more 
than  fifteen  days  from  the  date."  Rev. 
Stats.  111.  (1880),  ch.  79,  $  17.  In  Ohio, 
"not  more  than  twelve  days  from  its 
date."  Rev.  Stats.  Ohio  (1880),  §6476. 
In  New  yersey,  "not  less  than  five  nor 
exceeding  fifteen  days  from  the  date." 
Rev.  Stats.  N.  J.  (1877),  p.  541,  $  17.  In 
Michigan,  against  nonresidents,  not 
less  than  two  nor  more  than  four  days. 
How.  Stats.  Mich.  (1884),  $  6829.  In 
Georgia,  if  the  amount  exceeds  fifty 
dollars,  twenty  days.  CodeGa.  (1878), 
$  4130.  And  this  is  jurisdictional. 
Mitchell  v.  Bresswell,  59  Ga.  532.  It  is 
held  in  Missouri  that  a  summons 
made  returnable  in  less  time  than  the 
law  permits  is  void.  Sanders  v.  Raines, 
10  Mo.  770;  Williams  v.  Bowers,  26 
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arrest,  it  must  be  served  at  least  a  certain  number  of  days  before 
the  time  of  appearance.1 

b.  Alias  and  Pluries  Writs. — The  mere  fact  of  the  issuing 
of  a  summons,  however,  does  not  give  the  justice  jurisdiction 
of  the  person ;  that  can  be  acquired  only  by  service  of  summons, 
or  process  upon  the  defendant  or  his  appearance  in  court.*  In 
some  States,  when  the  summons  is  returned  unexecuted,  the 
plaintiff  may  have  alias  and  pluries  process  issued,  and  if  part  of 
the  defendants,  where  more  than  one  are  served,  and  others  not 
served,  there  may  be  alias  summons  issued  for  the  others.  If 
judgment  be  taken  against  those  served,  without  dismissing  as 
to  those  not  served,  the  judgment  operates  as  a  dismissal  as  to 
those  not  served.9  "  If  a  summons  regularly  issued  is  returned 
unexecuted,  the  plaintiff  may  issue  a  series,  if  necessary,  of  alias 
and  pluries  writs  until  he  secures  personal  service  on  the  defend- 
ant, and  that  service  relates  back  to  the  first  summons  duly 
issued  for  all  purposes  relating  to  the  due  commencement  of  the 
suit."4 

c.  Waiver  of  Defects  in  Service. — The  summons  must 
be  served  in  the  manner  prescribed  by  the  statute  of  the  State 
in  which  the  proceedings  are  had  before  the  justice.8    But  a 


Mo.  6ot,  and  a  judgment  rendered 
thereon  is  also  void.  See  provisions  of 
the  statute,  i  Rev.  Stats.  Mo.  (1879), 
ch.  44,  §  2861.  See  statutes  of  the  sev- 
eral States. 

1.  This  is  usually  three  days.  Code 
Neb.  (1881),  895,  915;  Rev.  State. 
Ohio  (1880),  $  6476;  Comp.  Laws  Kan. 
(1885),  ch.  Si,  $  12;  Laws'  Kan.  (1887), 
ch.  169;  Rev.  Stats.  111.  ( 1880),  ch.  79. 
§  17.  But  the  time  is  not  uniform  in  all 
the  States.  In  New  Jersey,  it  is  five 
days  at  least.  Rev.  Stats.  N.J.  (1877) 
541.  §  17.  In  Missouri,  it  is  at  least  ten 
days.  1  Rev.  Stats.  Mo.  (1879),  ch.  44, 
§  2861.  These  citations  will  serve  as 
illustrations.  The  rule  for  computing 
the  time  is  to  exclude  the  first  day  and 
include  the  last.  Comp.  Laws  Kan. 
(1885),  ch.  80,  $  722;  Gribbon  v.  Freel, 

N.  Y.  93;  Neitzel  v.  Hunter,  19 
an.  221.  Generally  see  Jacobs  v. 
Graham,  1  Blackf.  (Ind.)  391;  Chiles 
v .  Smith's  Heirs,  13  B.  Mon.  (Ky.)  461 ; 
Wort  v.  Finley.  8  Blackf.  (Ind.)  335. 
The  day  of  appearance  in  a  justice 
summons  being  the  29th  of  the  month, 
it  is  held,  the  summons  was  properly 
served  on  the  26th.  White  v.  German 
etc.  Co.,  15  Neb.  660.  If  the  last  day 
be  Sunday  it  must  be  excluded  in  the 
computation  of  time.  Douglas  v.  Rine- 
hart,  5  Kan.  396;  Simonson  v.  Durfee, 
so  Mich.  80. 

2.  Bell  v .  Dart,  54  111.  526;  Vliet  v. 


436 


Westenhaver,  42  Mich.  593;  Murfree's 
Justice  Practice,  $  290. 

8.  Murfree's  Justice  Practice,  25 
298;  citing  Root  v.  Dill,  38  Ind.  16 
Kittering  v.  Norville,  39  Ind.  183. 

4.  Murfree's  Justice  Practice,  §  312, 
and  cases  cited.  See  also  Rev.  Stats. 
111.  (1880),  ch.  79,  $  20. 

A  justice  in  Michigan  has  no  juris- 
diction to  issue  a  second  summons  and 
follow  it  with  an  attachment  unless  the 
statutory  requirements  as  to  service 
have  been  complied  with,  e.  g.  in 
making  a  diligent  effort  to  obtain  per- 
sonal service,  and  taking  full  time  al- 
lowed before  returning  defendant  "not 
found."  Isabelle  v.  Iron  Cliff  Co.,  57 
Mich.  120.  See  also  Howell  v.  Shepard, 
48  Mich.  472. 

0.  There  is  just  variation  enough 
upon  this  subject  in  the  various  States 
to  preclude  the  generalization  of  the 
method 'of  service,  and,  therefore,  the 
statute  of  the  State  in  which  the  ques- 
tion arises  must  be  carefully  consulted. 
In  Ohio  and  in  Kansas,  service  is  made 
by  delivering  a  copy  of  the  summons, 
with  the  endorsements  thereon,  certified 
by  the  constable  or  person  serving  the 
same  to  be  a  true  copy,  to  the  defend- 
ant, or  leaving  the  same  at  his  usual 
place  of  residence.  An  acknowledg- 
ment on  the  back  of  the  summons,  or 
the  voluntary  appearance  of  a  defend- 
ant, is  equivalent  to  service.  Rev. 
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general  appearance  waives  all  defects  or  imperfections  in  the 
service  of  process.1 

d.  Arrest  and  Bail. — While  the  statutes  of  many  of  the 
States  provide  for  civil  arrest,  yet  in  most  of  the  States  arrest 
in  civil  actions  is  limited  to  "circumstance  of  flagrant  fraud,  per- 
petrated  by  the  defendant  and  made  to  appear  by  the  affidavit  of 
the  plaintiff.  Wherever,  by  the  law  of  any  State,  an  arrest  of 
the  person  of  the  defendant  can  be  lawfully  made  under  the  pro- 
cess of  a  court  of  record,  under  like  circumstances,  and  upon  a 
similar  showing,  the  same  process  against  the  person  may  be 
issued  by  a  justice." 8  But  the  arrest  is,  generally,  auxiliary  to 
the  action,  and  the  order  therefor  usually  accompanies  a  sum- 
mons. A  justice  may  set  aside  the  order  of  arrest,  but  he  does 
not  thereby  lose  jurisdiction  of  the  case,  as  the  summons  served 


Stats.  Ohio  (1880),  §  6476;  Comp.  Laws 
Kan.  (1885).  ch.  81,  §  12.  In  Neiv 
Jersey,  the  justice  makes  the  copy  and 
delivers  it  with  the  original  to  the  con- 
stable. Honeyman's  Practice  (N.  J.) 
133.  The  service  is  made  as  in  the 
above  named  State,  yet  it  is  held  there 
that  it  is  only  when  the  defendant  is  not 
found  that  the  service  can  be  made  by 
leaving  a  copy  at  his  house.  Polhemus 
v.  Perkins,  3  Green  (N.  J.)  436.  In 
Missouri,  the  service  is  by  reading  the 
summons  to  the  defendant,  or  by  de- 
livering to  him  a  copy  of  it,  or  by  leav- 
ing a  copy  of  it  at  his  usual  place  of 
abode  with  some  person  of  the  family 
above  fifteen  years  of  age.  If  defend- 
ant refuse  to  hear  it  read,  or  refuse  to 
receive  a  copy  of  it,  the  offer  •  by  the 
officer  to  read  it,  or  deliver  a  copy  and 
the  defendant's  refusal  is  sufficient 
service.  1  Rev.  Stats.  Mo.  (1879),  ch. 
44,  fj  2861.  In  Illinois,  if  the  defend- 
ant evade  the  service,  or  not  listen 
to  the  same,  or  secrete  himself,  then  the 
officer  serves  the  summons  by  leaving  a 
copy  at  his  place  of  residence  with 
some  person  of  the  age  of  ten  years  or 
upwards,  and  make  a  special  return  of 
when  and  how  served,  and  if  the  justice 
is  satisfied  that  defendant  evaded  the 
service  by  reading,  and  that  he  is 
sufficiently  notified  and  summoned,  the 
case  shall  proceed  to  judgment.  Rev. 
Stats.  111.  (i88o),ch.  79,  §  19. 

A  summons  against  a  corporation 
may  be  served  upon  the  president, 
mayor,  chairman  of  the  board  of  di- 
rectors or  trustees,  or  other  chief 
officer;  or  if  its  chief  officer  is  not 
found  in  the  county,  upon  its  cashier, 
treasurer,  secretary*,  clerk  or  managing 
agent;  or,  if  none  of  these  officers  can 


be  found,  by  a  copy  left  at  the  office  or 
usual  place  of  business  of  such  corpora- 
tion, with  the  person  in  charge  of  it. 
When  the  defendant  is  an  incorporated 
insurance  company  having  an  agency  in 
the  county  where  the  suit  is  brought, 
service  may  be  had  on  the  chief  officer 
of  the  agency.  If  defendant  is  a  foreign 
corporation  with  a  managing  agent  in 
the  State,  service  may  be  made  on 
the  agent.  If  defendant  is  a  minor 
under  fourteen  vears  of  age  the  service 
must  be  on  him  and  his  guardian  or 
father;  if  neither  can  be  found,  then 
upon  the  mother  or  person  having  care 
and  control  of  the  infant,  or  with  whom 
he  lives.  If  neither  can  be  found,  or  if 
the  minor  be  over  fourteen  years  of  age, 
service  on  him  alone  is  sufficient. 
Comp.  Laws  Kan.  (1885),  ch.  81,  13, 
14,  15,  16;  Rev.  Stats.  Ohio  (1880), 
$$  6477-6481;  Rev.  Stats.  Mo.  (1879), 
ch.  44,  $$  2861,  2865;  Rev.  Stats.  111. 
(1880),  ch.  79,  §  21;  Honeyman's  Prac- 
tice (N.  J.)  126;  Boone's  Law  of  Cor- 
porations, $  152.  See  Ruthe  v.  Green 
Bay  etc.  R.  Co.,  37  Wis.  344.  The  first 
proceeding  after  return  of  summons 
served  upon  an  infant  is  to  appoint  a 
guardian.  Harvey  v.  Large,  51  Barb. 
(N.  Y.)  222.  ~ 

1.  McKee  v.  Metraw,  31  Minn.  429; 
North  etc.  R.  Co.  v.  Akers,  4  Kan.  453- 
Bury  v.  Conklin,  23  Kan.  460;  Flem- 
ing v.  Munn,  61  Miss.  603;  Ruthe  v. 
Green  Bay  etc.  R.  Co.,  37  Wis.  344. 

2.  Arrest  and  Ball. — Murfree's  Justice, 
Practice,  y  322.  For  a  collection  of  the 
law  of  the  various  States,  and  statutes 
cited,  see  Murfree  on  Sheriffs,  y§  206. 
236.  See  title  Arrest  (Civil  Cases), 
vol.  i,  p.  719.  See  also  Bail,  Am.  & 
Eng.  Encyc.  of  Law,  vol.  2,  p.  35. 


Digitized  by 


Civil  Jurisdiction.     JUSTICE  OF  THE  PEACE.     CM1  Jurisdiction. 


supports  that.1  "  The  right  to  arrest  or  imprison  a  defendant 
forms  no  part  of  the  contract  or  right  of  action,  but  is  merely  a 
remedy,  and  a  statute  authorizing  such  remedy  may  be  repealed 
at  any  time  by  the  proper  legislative  authority,  without  impairing 
the  obligation  of  the  contract  or  violating  in  any  respect  the  con- 
stitution of  the  United  States."* 

In  some  States,  arrest  and  imprisonment  are  absolutely  abol- 
ished, while  in  others  the  proceedings  are  permitted  in  certain  in- 
stances to  a  limited  extent.3 

e.  Publication  of  Summons. — I  -.  many  of  the  States  serv- 
ice by  publication  of  summons  is  pei  aitted,4  but  this,  generally, 
is  limited  to  cases  where  there  has  been  an  attachment  issued  at 
the  commencement  of  the  action,  and  property  has  been  seized 
thereunder,  and  the  summons  has  not  been,  and  cannot  be  served 
upon  the  defendant  in  the  ordinary  way,6  or  under  the  same  cir- 
cumstances proceedings  in  garnishment  have  been  had,  and  served 
upon  the  garnishee.6 


1.  McNeary  v.  Chase,  30  Hun  (N. 
Y.)  491.  It  is  held  that  issuing  the 
order  of  arrest  is  a  ministerial  act  of  the 
justice,  and  if  it  be  improperly  done,  it 
is  a  breach  of  duty  making  him  and  his 
bondsmen  liable.  Place  v.  Taylor,  22 
Ohio  St.  317. 

a.  Murfree  on  Sheriffs,  $  205;  citing 
'Beers  v.  Haughton,  9  Pet.  (U.  S.)  329; 
Mason  v.  Haile,  12  Wheat.  (U.  S.)  370; 
Gray  v.  Monroe,  1  McLean  (U.  S.) 
528;  People  v.  Carpenter,  46  Barb.  (N. 
V.)  619. 

S.  See  Arrest,  vol.  1,  p.  730.  See 
also  Imprisonment  for  Debt,  vol. 
10,  p.  212,  el  seq. 

4.  Publication  of  Summons. — In  Mis- 
souri, alternative  service  is  permitted 
by  posting  notices  in  public  places,  but 
in  this  proceeding  the  justice's  record 
must  sufficiently  show,  in  connection 
with  the  return  of  the  officer,  that  the 
law  has  been  complied  with  in  this 
respect.   Urton  v.  Sherlock,  61  Mo. 

257- 

5.  In  Kansas,  the  statute  provides 
that  when  defendant's  property  is  taken 
under  the  attachment,  and  it  appears 
that  the  summons  issued  in  the  cause 
has  not  been  and  cannot  be  served  on 
defendant  in  the  county  as  the  law  re- 
quires, the  justice  shall  continue  the 
cause  not  less  than  thirty,  not  more 
than  fifty  days;  then  the  plaintiff  shall 
publish,  three  consecutive  weeks,  a  no- 
tice in  a  newspaper  of  the  county,  or  if 
none,  then  in  one  of  general  circula- 
tion therein,  stating  names  of  parties, 
the  time  when,  by  what  justice,  and  for 


what  sum  the  attachment  was  issued, 
and  when  the  cause  will  be  heard,  and 
upon  proof  of  such  publication  the 
action  shall  proceed  as  if  the  summons 
had  been  duly  served.  Comp.  Laws 
Kan.  (1885),  ch.  81,  §  35.  A  similar 
law  exists  in  Missouri,  but  the  publi- 
cation is  had  "by  four  written  or 
printed  advertisements,  set  up  at  four 
public  places  in  the  county,"  etc.  1 
Rev.  Stats.  Mo.  (1879),  ch.  6,  §  473. 
Also  in  Ohio  as  in  Kansas,  Rev.  Stat 
Ohio  (1880),  $  6496.  In  Illinois,  but 
there,  upon  the  continuance  the  justice 
"shall  immediately  prepare  a  notice  to 
be  posted  up  at  three  places  in  the 
neighborhood  of  the  justice,"  etc.  Rev. 
Stat.  111.  (1880),  ch.  11,  $  tf>.  For 
New  yersey,  see  Honeyman's  Practice, 
p.  344,  §  597.  And  the  publication 
must  be  proved  before  the  justice.  Con- 
over  v.  Conover,  2  Harr.  (N.  J.)  187. 
See  also  Newman  v.  Manning,  89  Ind. 
422;  Wilkinson  v.  Moore,  79  Ind.  397. 
See  also  Victor  etc.  Co.  v.  Justice  Court, 
18  Nev.  21. 

6.  Murfree's  Justice,  Practice,  §  329, 
and  cases  cited.  Also  Comp.  Laws 
Kan.  (1885),  ch.  81,  $  54d.  And  no 
judgment  can  be  rendered  against  the 
garnishee  (where  no  service  is  had  on 
defendant  of  the  summons,  and  no 
property  attached)  until  such  publica- 
tion is  had;  and  the  justice  record  must 
show  the  publication  and  proof  of  it. 
Ohio  etc.  Co.  v.  Alrey,  43  Ind.  180; 
Newman  v.  Manning,  89  Ind.  422; 
Urton  v.  Sherlock,  61  Mo.  257;  An- 
drews v .  Powell,  27  Ind.  303. 
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5.  Jurisdiction  of  Property. — a.  Attachment  and  Garnish- 
ment.— The  ordinary  way  of  obtaining  jurisdiction  of  the  prop- 
erty of  the  defendant  prior  to  a  judgment  against  him  in  justices' 
courts,  usually,  is  by  attachment,  which  includes  garnishment 
proceedings  without  attachment.  The  object  of  the  attach- 
ment is  to  secure  property  in  advance  out  of  the  proceeds  of 
the  sale  of  which  the  judgment  of  the  plaintiff  may  be  satis- 
fied when  it  shall  be  rendered.  "Generally,  an  attachment 
<an  only  be  issued  upon  an  affidavit  or  proof  of  such  cir- 
cumstances of  fraud  on  the  part  of  the  defendant  as  greatly 
jeopardize  the  rights  or  remedies  of  the  plaintiff,  such  as  abscond 
ing,  clandestine  removal  or  concealment  of  property,  fraudulent 
assignments,  pretended  sales,  and  other  like  devices.  An  attach- 
ment fixes  a  lien  on  the  property  seized.  .  .  .  And  in  all  the 
States  an  attachment  may  be  levied  on  property  incapable  of 
manual  delivery,  such  as  stocks,  shares,  debts,  etc.  In  such  case 
the  custodian  of  the  property  attached  must  be  served  with  the 
prescribed  statutory  notice  of  the  attachment.  If  an  attachment 
be  levied  upon  land,  the  justice  can  issue  no  process  authorizing 
a  sale  of  the  land,  but  he  must  transmit  to  the  circuit  or  other 
superior  court  a  transcript  of  his  docket  and  all  the  original 
papers,  so  that  in  that  court  his  judgment  may  be  docketed  and 
the  further  appropriate  steps  may  be  taken." 1 

The  jurisdiction  depends  on  the  affidavit.*  And  the  proceed- 
ings are  to  be  strictly  construed.3 

The  record  must  show  that  the  requirements  of  the  law  have 
been  filled.*  A  justice  cannot  issue  an  attachment  on  a  claim 
before  it  is  due,  even  in  States  where  courts  of  record  are  author- 
ized to  do  so.5  But  a  justice  cannot,  in  all  the  States,  issue  an 
attachment  for  the  full  amount  of  his  jurisdiction  as  to  "the 
debt,  balance,  or  other  matter  in  dispute,"6  yet  in  most  of  the 
States  he  can  do  so. 

b.  Jurisdiction  by  Appearance. — As  has  already  been  said, 
"  It  is  the  plaintiff's  condition  of  the  suit  which  gives  the  court 
jurisdiction  as  to  the  subject  matter,"  *  and  it  may  be  added  that 
the  appearance  of  the  p'amtiff  and  the  beginning  of  the  suit 
gives  the  court  ju.is&'ctua  i-  his  person  also.  The  court  gets 
jurisdiction  of  the  defendant  by  the  issuance  of  a  summons,  and 

i.  Murfree's  Justice,  Practice,  §  326.  Greenvault  v.  Farmers'  etc.  Bank,  2 

See  also  1  Code  N.  Car.  (1883),  §§  354  Doug.  (Mich.)  505. 

to  363;  1  Rev.  Stat.  Mo.  (1879),  ch.  6,  8.  Fairbanks  v.  Bennett,  52  Mich.  61; 

$§468  to  481;  Rev.  Stat.  Ohio  (1880),  Greenvault  v.  Farmers'  etc.  Bank,  2 

4§  6489  to  65:5;  Honeyman's  Practice  Doug.  (Mich.)  505. 

<N.  J.),  pp.  342  to  344;  Rev.  Stat.  111.  4.  Newman  v.  Manning,  89  Ind.  422. 

<i3So),  ch.  11,  §§  42  to  58;  Comp.  Laws  See  Attachment,  vol.  1,  p.  894.  See 

Kan.  (1885),  ch.  Si,  §§  28  to  54b.    See  also  Garnishment,  vol.  8,  p.  1096. 

Attachment,  vol.  1,  p.  894.    See  also  6.  Lyons  v.  Insley,  32  Kan.  174. 

Foreign  Attachment,  vol.  8,  p.  288,  6.  State  v.  Moran,  43  N.  J.  L.  49. 

and  Garnishment,  vol.  8,  p.  1096.  7.  Appearance.  —  See  Jurisdic- 

a.  Connelly  v.  Woods,  31  Kan.  '359;  tion  of  Justice,  at  note  5,  page  400; 
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its  personal  or  alternate  1  service  upon  him  in  the  manner  pre- 
scribed by  law,  or  by  his  appearance.  The  defendant's  appear- 
ance may  be  general  or  special.*  A  special  appearance  is  one 
limited  to  the  appearing  for  the  purpose  of  testing  the  jurisdic- 
tion of  the  court  only,  and  this  is  done,  generally,  by  a  motion 
to  quash  the  summons,  or  set  aside  the  service  thereof,  for  ir- 
regularities or  defects  affecting  the  jurisdiction.8  And  the  motion 
should  distinctly  and  definitely  point  out  the  defects  on  which  it 
relies.4  Any  other  appearance  of  defendant  is  a  general  appear- 
ance. But  the  appearance  of  an  unauthorized  attorney  for  him 
does  not  bind  the  defendant.'   The  filing  of  a  demurrer  to  the 


Boone  v.  Poindexter,  12  S.  &  M. 
(Miss.)  640;  Mabely  v.  Judge,  41  Mich. 
37- 

1.  Alternate  service  is  the  leaving  of 
a  copy  of  the  summons  or  writ  at  the 
home  of  the  defendant.  Murfree's  Jus- 
tice Practice,  §  429.  Or,  as  in  Missouri, 
posting  up  notice  in  some  instances. 
Urton  v.  Sherlock,  61  Mo.  257. 

3.  As  to  what  is  a  special  appearance 
the  rule  is  not  uniform.  But  the  au- 
thorities generally  hold  that  any  ap- 
pearance save  a  limited  appearance  to 
question  the  jurisdiction  of  the  court 
either  as  to  the  subject  matter  or  the 
person  is  a  general  appearance,  and 
that  a  general  appearance  waives  all 
irregularities  and  defects  in  the  sum- 
mons or  the  service  thereof,  and  sub- 
mits the  person  to  the  jurisdiction  of 
the  court.  Raymond  v.  Strine,  14  Neb. 
236;  Cohen  v.  Trowbridge,  6  Kan.  385; 
Shaw  v.  Rowland,  32  Kan.  154;  Berkley 
v.  Kobes,  13  Mo.  App.  502;  Kronski  v. 
Missouri  etc.  Co.,  77  Mo.  362;  Sar- 
geant  v.  Flaid,  90  Ind.  501 ;  Graves  v. 


person.  Pierce  v.  Myers,  28  Kan.  364. 
If  after  a  special  appearance  the  party 
generally  appears,  the  court  has  juris- 
diction of  his  person.  Kronski  v.  Mis- 
souri etc.  Co.,  77  Mo.  362.  After  agen- 
eral  appearance  it  is  too  late  to  attempt 
to  make  a  special  appearance.  Sar- 
geant  v.  Flaid,  90  Ind.  501.  A  motion 
made  to  the  merits,  though  called  a 
special  appearance,  is  a  general  appear- 
ance. Burdette  v  Corgan,  26  Kan. 
104;  Meixell  v.  Kirkpatrick,  29  Kan. 
683.  If  a  party  making  a  special  ap- 
pearance to  question  the  jurisdiction, 
unites  with  it  any  nonjurisdictional 
question  he  submits  to  the  jurisdiction. 
Conn  v.  Trowbridge,  6  Kan.  385;  Free- 
man v.  Burks,  16  Neb.  328.  An  ap- 
pearance to  question  the  jurisdiction  of 
the  justice  as  to  the  subject  matter  of 
the  action  only,  precludes  the  ques- 
tioning of  the  jurisdiction  of  the  per- 
son thereafter.  Tyrrell  v.  Jones,  18 
Minn.  284. 

S.  Branner  v.  Chapman,  11  Kan. 
118;  Raymond  v.  Strine,  14  Neb.  236; 


Shoefelt,  60  111.  462;  Coffee  v.  City,  36   Cohen  v.  Trowbridge,  6  Kan.  385 


Wis.  121;  Rahn  v.  Greer,  37  Iowa  627; 
Boulware  v.  Chicago  etc.  R.  Co.,  79 
Mo.  494,  502,  504;  Freeman  v.  Burks, 
16  Neb.  328;  St.  Louis  etc.  v.  Barnes, 
35  Ark.  95;  Carver  v.  Shelley,  17  Kan. 
472;  Wabash  etc.  R.  Co.  v.  Lash,  103 
Ind.  80. 

An  appearance  for  the  purpose  of 
questioning  the  jurisdiction  of  the 
court,  limiting  the  appearance  to  and 
for  that  purpose  only  is  a  special  ap- 
pearance, and  does  not  give  the  court 
jurisdiction  of  the  defendant.  Branner 
v.  Chapman,  11  Kan.  118;  Simcock  v. 
Nat.  Bank,  14  Kan.  529;  Raymond  v. 
Strine,  14  Neb.  236.  Where  a  sum- 
mons is  personally  served  on  the  de- 
fendant and  he  appears  otherwise  than 
for  the  mere  purpose  of  questioning  the 
jurisdiction  of  the  court,  the  court,  un- 
questionably, has  jurisdiction  of  his 
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4.  Smelt  v.  Knapps,  16  Neb.  53;  Sar- 

g;ant  v.  Flaid,  90  Ind.  501 ;  Hadley  v. 
utridge,  58  Ind.  302.    See  note  4  at 
page  439. 

6.  Miller  v.  Larmon,  38  How.  Pr. 
(N.  Y.)  417.  Where  there  has  been 
no  service  of  summons  on  defendant, 
and  an  attorney  and  not  the  defendant 
appears,  but  afterwards  withdraws 
from  the  case  and  the  justice  erases  the 
entry  of  his  appearance,  the  defendant 
is  entitled  to  new  notice  of  the  pro- 
ceedings. King  v.  McKenzle, 51  Mich. 
461.  See  Reisner  v.  State,  19  Kan.  479. 
The  appearance  of  an  attorney  and  the 
cross-examination  of  witnesses  by  him 
is  a  general  appearance,  although  he 
may  seek  to  avoid  appearing  for  the 
defendant.  Rahn  v.  Greer,  37  Iowa 
627.  But  if  an  attorney  for  the  defend- 
ant appears,  claiming  that  he  appears 


Digitized  by 


Google 


<*tU  Jurisdiction.     JUSTICE  OF  THE  PEACE.      Civil  Joriadiction- 


complaint  or  bill  of  particulars.1  The  filing  of  an  answer,  or  bill 
of  particulars  by  defendant,8  or  filing  an  appeal  bond,  is  a  gen- 
eral appearance.8  Asking  an  adjournment  or  continuance  cures 
a  defective  return  on  the  summons.4  Even  in  a  criminal'  action, 
when  a  defendant  is  arrested  and  brought  before  a  court,  and,  at 
his  own  suggestion,  enters  into  a  recognizance  for  his  appear- 
ance at  a  subsequent  time,  he  waives  all  irregularities  of  the  war- 
rant and  arrest.* 

c.  Change  of  Venue  or  Place  of  Trial. — After  the  suit 
has  been  instituted,  either  party  may  change  the  venue  or  place 
of  trial.  If,  on  the  return  of  process,  or  at  any  time  before  the 
commencement  of  the  trial,  either  party  files  with  the  justice  an 
affidavit  stating  that  the  justice  is  a  material  witness  for  him,  or 
that  "  he  verily  believes  that  he  cannot  have  a  fair  and  impartial 
trial  before  such  justice  on  account  of  the  bias  or  prejudice  of 
the  justice  against  the  affiant,"  or,  when  a  jury  is  demanded  by 
the  other  party,  that  affiant,  as  he  verily  believes,  cannot  have  a 
fair  and  impartial  trial  in  such  township,  or  precinct,  or  ward,  as 
the  case  may  be,  on  account  of  the  bias  and  prejudice  of  the  citi- 
zens thereof,  the  trial  shall  be  changed  to  some  other  justice  of 
the  same  township,  precinct  or  ward,  if  there  is  one  competent 
therein  to  try  the  case;  but,  if  there  be  no  such  justice  there,  or 
if  the  change  is  on  account  of  the  bias  or  prejudice  of  the  citi- 
zens thereof,  then  the  case  shall  be  taken  to  a  justice  in  an  ad- 
joining township,  precinct  or  ward,  and  the  justice  must  transmit 
the  papers  in  the  case,  with  a  certified  transcript  of  the  proceed- 
ings before  him  to  the  other  justice,  who  will  then  have  full  juris- 
diction of  the  cause.6   When  such  change  of  venue  is  caused  by 


specially,  and  asks  a  continuance  be- 
cause the  defendant  himself  is  absent, 
and  the  continuance  is  refused,  and 
if  the  attorney  makes  no  further  ap- 
pearance, held,  that  the  defendant  is 
"absent"  under  the  statute.  Covart  v. 
Haskins,  39  Kan.  571.  But  compare 
Strine  v.  Kaufman,  12  Neb.  423. 

1.  Coffee  v.  City  etc.,  36  Wis.  121. 

a.  Godfred  v.  Godfred,  30  Ohio  St. 
S3- 

8.  Buettner  v.  Norton  etc.  Co.,  90  111. 
415;  Fitterling  v.  Missouri  etc.,  79  Mo. 
504:  Haas  v.  Lees,  18  Kan.  449;  Sykes 
v.  Laferry,  25  Ark.  99;  Clow  v.  Mur- 
phy, 52  Iowa  695;  South  etc.  v.  Seale, 
59  Ala.  608;  Berkley  v.  Kobes,  13  Mo. 
App.  502.  Com  fare  Stevens  v.  Benton, 
30  How.  Pr.  (N.  Y.)  13;  s.  c,  2  Lans. 
(N.  Y.)  156;  Maxon  v.  Reed,  8  Hun 
(N.  Y.)  618. 

4.  Doughty  v.  Jones,  2  Penn.  (N.J.) 
484;  Anspach  v.  Ferguson.  71  Iowa  144. 
See  a  collection  of  cases  generally, 
Daily  v.  Kennedy  (Mich.),  31  N.  W. 


Rep.  125;  Menhard  v.  Schott,  37  Mich. 
234. 

6.  City  of  Junction  City  v.  Keefee 
(Kan.),  19  Pac.  Rep.  735. 

6.  Change  of  Venue. — Comp.  Laws. 
Kan.  (1885),  ch.  81,  art.  7;  Rev.  Stat. 
Ohio  (1880),  $  6529.  In  Illinois,  the 
transfer  is  "to  the  nearest  justice"  in 
the  same  county.  In  Missouri,  the  law 
is  like  that  of  Ohio  and  Kansas.  But 
only  one  change  shall  be  allowed  to  the 
same  party  in  any  cause.  1  Rev.  Stat. 
Mo.  (1879),  §4  2952  to  2955.  If  one 
party,  however,  changes  his  venue,  it 
will  not  prevent  the  opposite  party 
from  having  the  second  change.  Her- 
bert v.  Beathard,  26  Kan.  746;  Barnhart 
v.  Davis,  30  Kan.  523.  And  the  grant- 
ing of  the  change  of  venue,  when 
properly  applied  for,  is  "purely  a  min- 
isterial act"  of  the  justice.  Herbert  f. 
Beathard,  26  Kan.  746.  The  affidavit 
for  the  change  is  part  of  the  record, 
and  with  the  transcript  shows  jurisdic- 
tion in  the  other  justice.    McGinty  f. 
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the  plaintiff,  he  must  be  taxed  with  all  costs  accruing  up  to  the 
investment  of  the  other  justice  with  full  jurisdiction  of  the  case. 
If  caused  by  the  defendant,  he  must  be  charged  with  all  costs  of 
subpoenas,  costs  of  service  thereof,  witness  fees  and  justice  fees 
for  transmitting  case  to  the  other  justice.1  And  the  costs  thus 
taxed  must  be  paid,  or  a  judgment  must  be  confessed  therefor 
by  the  applicant,  or  the  change  cannot  be  granted.8  "In  every 
State  a  change  of  venue  will  be  granted  to  either  party  as  a  mat- 
ter of  right,  upon  affidavit  of  such  party  showing  that  he  is  un- 
able to  obtain  justice  before  the  first  magistrate."  3  The  insuffi- 
ciency of  the  affidavit  for  the  change  of  venue  *  or  other  irregu- 
larities in  making  the  change  may  be  waived  by  appearing  with- 
out objection  before  the  second  justice.6  The  irregularity  may 
be  corrected  by  proper  and  seasonable  application  in  the  cause.* 

d.  Continuance  or  Adjournment. — Upon  the  return  day 
of  the  summons,  if  a  jury  be  demanded,  or  if  the  justice  be  actu- 
ally engaged  in  other  official  business,  he  may  adjourn  the  trial 


Warner,  17  Minn.  41.  In  Tovia,  the 
Justice  must  designate,  in  his  order 
changing  the  venue,  who  the  next  near- 
est justice  is  to  whom  he  transfers  the 
■case.  Bremner  v.  Hallowell,  59  Iowa 
443,  and  the  same  rule  obtains  in 
Minnesota,  and  it  is  held  to  be  juris- 
■dictional,  and  appearing  will  not  waive 
it.  Rahiliy  v.  Lane,  15  Minn.  447.  In 
Missouri  and  Wisconsin,  when  a 
party  complies  with  the  statutory  re- 
quirements, it  is  the  duty  of  the  justice 
to  change  the  place  of  trial  to  the  next 
nearest  justice.  Hellriegel  f.  Truman 
el  al.,  60  Wis.  253;  Colvin  v.  Six,  79 
Mo.  198.  But  if  he  refuses,  and  holds 
and  tries  the  case,  the  judgment  ren- 
dered by  him  is  erroneous,  but  not 
void,  and  cannot  be  collaterally  im- 
peached. Colvin  v.  Six,  79  Mo.  198; 
State  v.  Hopper,  71  Mo.  425;  Henry  v. 
McKerlie.  78  Mo.  416.  See  also  Bry- 
ant v.  Ballance,  66  III.  188;  Tennis  v. 
Anderson,  55  Iowa  625.  See  also 
Barnhart  v.  Davis,  30  Kan.  520.  But  in 
Wisconsin,  if  defendant  does  not  appear 
after  presenting  for  the  removal  a  suffi- 
cient affidavit,  the  justice  loses  jurisdic- 
tion. Hellriegel  v.  Truman  et  al.,  60 
Wis.  253.  It  is  held  in  Missouri  that 
sending  the  case  to  the  wrong  justice  is 
an  irregularity  that  may  be  waived, 
and  is  waived  by  appearance  and  trial 
without  objection.  Voight  v.  Avery, 
14  Mo.  App.  48.  In  Illinois,  it  is  held 
that  the  mere  filing  of  the  affidavit  for 
the  change  does  not  oust  the  justice's 
jurisdiction,  that  he  does  not  lose  juris- 
diction until  he  enters  his  order  grant- 
ing the  change.    Bryant  v.  Ballance,  66 


IH.188.  Compare  Hellriegel  v.  Tru- 
man el  al.,  60  Wis.  253.  If  the  second 
justice  refuses  to  act,  a  third  cannot 
obtain  jurisdiction  by  having  the  cause 
taken  to  him  by  an  officer.  Connell  v. 
Stelson.  33  Iowa  147.  An  affidavit 
containing  the  substance  of  the  statu- 
tory requirements  is  sufficient  to  au- 
thorize the  change  of  venue.  Burns  r. 
Doyle,  28  Wis.  460:  Nesbit  v.  Long,  37 
Ind.  300.  For  change  on  account  of 
residence  see  Campbell  v.  Chambers, 
34  Wis.  310. 

1.  Rev.  Stat.  Ohio  (1880),  4§  6529 
to  6533;  Comp.  Laws  Kan.  (1885),  ch. 
81.  §  75;  Herbert  v.  Beathard,  26  Kan. 
746;  State  v.  Bohan,i5  Kan.  407;  Chapin 
v.  Brown,  17  Kan.  143;  Teeple  v. 
Dickey,  94  Ind.  124.  In  Illinois,  "The 
costs  of  a  change  of  venue  shall  abide 
the  result  of  the  suit,  and  shall  not  be 
demanded  in  advance."  Rev.  Stat.  III. 
(1880),  ch.  79,  §  31. 

2.  Brown  v.  Chapin,  17  Kan.  142; 
Herbert  v.  Beathard,  26  Kan.  746. 

3.  Murffee's  Justice,  Practice,  §  502. 
In  Wisconsin,  under  Rev.  Stat.,  §  3616, 
the  change  should  be  granted  where 
there  are  more  than  one  defendant,  al- 
though all  do  not  join  in  the  affidavit, 
if  all  appear  and  unite  in  the  applica- 
tion for  the  change  of  venue.  Hellriegel 
v.  Truman  et  al.,  60  Wis.  253. 

4.  Magmer  v.  Renk,  56  Wis.  364; 
Voight  v.  Avey,  14  Mo.  App.  48; 
Marshall  v.  Kinney,  1  Clarke  (Iowa) 
96. 

5.  Voight  v.  Avery,  14  Mo.  App.  48. 

6.  Tennis  v.  Anderson,  55  Iowa 
625. 
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without  the  consent  of  either  party.1  Either  party  may  have  an 
adjournment  without  the  consent  of  the  other  for  a  definite  peri- 
od prescribed  by  the  statute  by  complying  with  the  legal  require- 
ments in  that  particular,  usually  by  filing  an  affidavit  setting 
forth  specifically  the  cause  for  which  the  continuance  is  wanted. 
In  some  States,  by  simply  filing  an  affidavit  "of  himself,  his  agent 
or  attorney,  that  he  cannot,  for  want  of  material  testimony  which 
he  has  been  unable  to  procure,  safely  proceed  to  trial."8  In 
other  States,  the  affidavit  must  show  the  materiality  of  the  evi- 
dence expected  to  be  obtained,  that  due  diligence  has  been  used 
to  obtain  it,  and  where  the  evidence'  may  be ;  and  if  the  cause  for 
adjournment  be  an  absent  witness,  the  affidavit  must  show  where 
he  resides,  if  his  residence  is  known,  the  probability  of  procuring 
his  testimony  within  a  reasonable  time,  and  what  facts  affiant 
believes  the  witness  will  prove,  and  that  affiant  believes  them  to 
be  true.  And  then  if  the  adverse  party  consents  that  the  state- 
ment of  facts  alleged  in  the  affidavit  may  be  treated  as  the  depo- 
sition of  the  absent  witness,  or  that  the  other  evidence  shall  be 
taken  as  proved  to  the  extent  alleged  in  the  affidavit,  no  continu- 
ance shall  be  granted  on  the  ground  of  the  absence  of  such  evi- 


L  Adjournment. — But  the  adjourn- 
ment must  be  for  a  specified  time,  and 
its  length  depends  upon  circum- 
stances. In  Kansas,  the  statute  is  as 
follows:  "First,  where  a  party  is  in  at- 
tendance who  is  not  a  resident  of  the 
county,  or  where  the  defendant  is  in  at- 
tendance, under  arrest,  the  adjournment 
not  to  exceed  forty -eigh  t  hours,  and  the 
defendant,  if  under  arrest,  to  continue 
in  custody.  Second,  in  other  cases,  not 
to  exceed  eight  days,  unless  by  consent 
of  parties."  Comp.  Laws  Kan.  (1885), 
ch.  81, 4  80.  In  construing  this  statute 
the  supreme  court  say:  "The  parties 
appeared  before  the  justice  upon  the 
4th  day  of  October  in  this  action,  and 
the  justice,  without  the  request  of  either 
party,  continued  the  case  until  the  23rd: 
in  this  we  think  he  erred."  .  .  . 
"This  continuance  was  granted  without 
the  application  of  either  party,  or  with- 
out the  consent  of  plaintiff;  "and  while 
we  think  the  justice  did  not  lose  juris- 
diction of  the  case,  we  believe  that  such 
continuance,  in  the  face  of  the  statute, 
is  such  error  as  requires  a  reversal  of 
the  judgment.  Covart  v.  Haskins,  39 
Kan.  S7l<  575-  In  Minnesota,  an  ad- 
journment for  longer  than  the  pre- 
scribed period  ousts  the  justice's  juris- 
diction of  the  case.  Burt  v.  Bailey,  21 
Minn.  403;  Tyrrell  v.  Jones,  18  Minn. 
312.  But  a  case  cannot  be  adjourned 
before  the  return  day  of  the  summons. 
Martin  v.  Fales,  6  Shep.  (Me.)  23.  An 


adjournment  before  trial  day  in  absence 
of  parties  without  their  consent,  ousts 
the  jurisdiction  of  the  justice.  State  v. 
Leon,  42  N.  J.  L.  540.  In  Michigan,  a 
justice  loses  jurisdiction  of  the  subject 
matter  by  adjourning  the  suit  at  his 
own  motion  where  all  parties  are  non- 
residents of  the  county,  there  being 
joint  defendants,  part  of  whom  are 
served,  and  none  appearing.  See  How. 
Stat.,  $6903;  Hall  v.  Shank,  57  Mich. 36. 

2.  Comp.  Laws  Kan.  (1885),  ch. 
81,  581,  which  gives  a  general  contin- 
uance for  fifteen  days.  And  under, 
substantially,  this  statute,  it  was  held 
not  a  matter  of  discretion  to  grant  the 
continuance,  but  error  to  refuse  it. 
West  v.  Rice,  4  Kan.  563.  An  affidavit 
by  plaintiff's  attorney,  stating  that  be- 
fore the  day  fixed  for  trial,  defendant's 
attorney  informed  him  that  defendants 
would  not  be  able  to  try  the  case  then, 
because  the  wife  of  one  of  them  was  ill; 
that  the  attorneys  thereupon  agreed 
that  on  trial  day  they  would  appear  and 
consent  to  an  adjournment;  that,  rely- 
ing upon  such  agreement,  the  affiant 
wrote  to  plaintiff  not  to  be  present,  or 
to  subpoena  witnesses  on  that  day;  that 
defendants'  attorney  had  failed  to  ap- 
pear and  consent  to  an  adjournment  as 
agreed;  and  that  plaintiff  could  not 
safely  proceed  to  trial  without  ce-tain 
material  witnesses  whose  attendance 
could  not  then  be  procured,  but  could 
be  had  on  a  later  day,  to  which  an  ad- 
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dence.1  The  whole  subject,  however,  is  regulated  by  statute, 
and  the  judicial  construction  thereof.*  But  in  case  an  adjourn- 
ment be  irregular,  the  defect  may  be  waived,  and  is  waived  by 
appearing  before  the  justice  and  proceeding  with  the  trial  without 
objection.*  The  absence  of  the  justice  at  the  time,  allowing  the 
usual  time  for  appearance,  and  place  to  which  a  case  has  been 
adjourned,  is  a  discontinuance.4  But  if  the  justice  has  made  a 
mistake  in  entering  the  continuance  on  his  docket  as  to  the  time 
of  adjournment,  he  may  correct  it  on  application  of  one  party 
upon  notice  to  the  other.5  It  is  the  entry  upon  the  docket  as 
well  as  the  announcement  by  the  justice  which  constitutes  the 
continuance,  and  the  entry  is  jurisdictional,  and  where  the  justice 
orally  only  fixed  the  place  at  the  time  of  the  adjournment,  held, 


journment  is  asked,  is  held  to  be  suf- 
ficient under  §  3631,  Rev.  Stat.  Wis.; 
Stormberg  v.  Esterly,  62  Wis.  632. 

1.  1  Rev.  Stat.  Mo.  (1879),  ch.  44, 
§4  J9S7  to  2060-  See  also  Harper  v. 
Baker,  9  Mo.  117.  Compare  Chicago 
etc.  R.  Co.  v.  Franks,  55  Mo.  325; 
Comp.  Laws  Kan.  (1885),  ch.  81,  §  82; 
Rev.  Stat.  Ohio  (1880),  $$  6534106536; 
Rev  Stat.  111.  (1880),  ch.  79,461. 

3.  See  generally  Bryant  v.  Pember, 
43  Vt.  599;  Covart  v.  Haskins,  39  Kan. 
571;  We6t  v.  Rice,  4  Kan.  563;  Belcher 
v.  Treat,  61  Me.  577;  Barnes  v.  Holton, 
14  Minn.  357;  Woodworth  v.  Wolver- 
ton,  4  Zab.  (N.  J.)  419;  Hubbard  v. 
Birdwell,  11  Humph.  (Tenn.)  220;  State 
v.  Leon,  42  N.  J.  L.  540. 

When  a  continuance  has  been  ob- 
tained a  further  continuance  before  the 
first  has  expired  cannot  be  given.  Spen- 
cer v.  Perry,  5  Shep.  (Me.)  413.  A  case 
cannot  be  continued  before  the  return 
day  of  the  summons.  Martin  v.  Fales,  6 
Shep.  (Me.)  23.  A  justice  cannot  ad- 
journ a  case  indefinitely.  Allen  v. 
Edwards,  3  Hill  (N.  Y.)  499;  Hub- 
bard v.  Birdwell,  11  Humph.  (Tenn.> 
220.  A  cause  cannot  be  continued  in 
defendant's  absence  without  his  con- 
sent, and  afterwards  heard  in  his  ab- 
sence without  notice.  Brannin  v. 
Voorhees,  2  Green  (N.J.)  590.  For  a 
discussion  of  the  meaning  of  the  word 
"absence,"  see  Covart  v.  Haskins,  39 
Kan.  571,  and  compare  with  that  case. 
Strine  v.  Kaufman,  12  Neb.  423.  If, 
under  the  statute  authorizing  it,  the  jus- 
tice be  absent,  and  another  justice  acts 
in  his  stead,  the  second  justice  may  ad- 
journ the  cause.  Bryant  v.  Pember,  43 
Vt.  599.  "In  all  the  States  the  place 
and  the  day  and  hour  of  the  trial  must 
be  fixed  beforehand."  Murfree's  Jus- 
tice, Practice,  §  473.   But  where  the 
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continuance  was  by  consent  and  the 
day  and  the  hour  specified,  but  the  place 
was  omitted,  it  was  presumed  that  the 
justice  was  then  at  his  office,  and  that 
the  adjournment  was  to  the  same  place. 
Anderson   v.  Southern  etc.  Co.,  21 
Minn.  .30.    If  a  continuance  is  had  to 
no  certain  day,  but  the  time  is  to  be 
fixed  by  agreement,  and  the  defendant 
will  not  agree  to  any  time,  the  justice 
cannot  appoint  a  time.  Woodworth 
v .  Wolverton,  4  Zab.  (N.  J.)  419.  But 
a  written  agreement  of  the  attorneys  of 
the  respective  parties  to  properly  con- 
tinue a  case  is  binding  though  the 
parties  themselves  are   not  present. 
However,  an  oral  agreement  made  out 
of  court,  although  acted  on  by  the  jus- 
tice, it  seems,  is  not  binding.  Parmalee 
v.  Loomis,  24  Mich.  242.    Where  the 
cause  is^  continued  to  a  certain  day  by 
agreement  of  the  parties,  the  failure  of 
the  justice,  in  entering  the  adjournment 
on  his  docket,  to  state  the  year,  does 
not  oust  him  out  of  jurisdiction,  for  the 
current  year  will  be  taken  as  the  one 
intended.     Stromberg  v.  Esterlv,  62 
Wis.  632.    In  Georgia,  it  is  held  that  if 
a  justice  continues  a  case  contrary  to 
law,  the  consent  parties  thereto  cannot 
make  it  valid.    White  v.  Mandeville, 
72  Ga.  705. 

S.  Bryant  v.  Pember,  43  Vt.  599; 
Erie  etc.  Co.  v.  Witherspoon,  49  Mich. 
377;  Burt  v.  Bailey,  21  Minn.  403; 
Tiflft  v.  Culver,  3  Hill  (N.  Y.)  180. 

4.  Spencer  v.  Perry,  5  Shep.  (Me.) 
413;  Brown  v.  Stacy,  9  Vt.  118.  The 
time  usually  allowed  for  parties  to  ap- 
pear is  one  hour,  but  the  justice  need 
not  remain  at  the  place  set  for  trial 
during  all  that  time.  Hall  v.  Safford, 
25  Vt.  87.   See  Trial,  infra,  this  title. 

5.  A  cause  was  continued  on  appli- 
cation of  one  party  till  January  16,  but  bv 
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that  the  docket  could  not  be  supplemented.1  In  some  States  a 
defendant  loses  his  right  to  answer  the  plaintiff's  pleading  if  he 
does  not  secure  his  right  to  plead  within  the  prescribed  statutory 
period  by  consenting  to  a  continuance  beyond  that  time* 

e.  Pleading  and  Practice— (i)  Plaintiff's  Pleading. — In  a 
justice's  court,  the  pleading,  generally,  begins  with  the  plaintiff's 
written  statement  filed  with  the  justice.  This  statement  has  dif- 
ferent names  in  different  States ;  it  is  called  the  "  plaintiff's  bill 
of  particulars,"  or  "  complaint,"  or  "  declaration,"  etc. ;  but  by 
whatever  name  it  is  called,  it  is  one  and  the  same  thing,  and  the 
same  general  rules  are  applicable  to  it.  Yet  in  some  States  no 
written  pleadings  are  required,3  but  there  must  be,  even  in  those 

upon  which  the  suit  is  founded."  I  Rev. 
Stat.  Mo.  (1S79),  ch.  44,  $  2851.  See 
also  Quinn  v.  Stout,  31  Mo.  160:  Mc- 
Cartney v.  Auer,  50  Mo.  395;  Baker  et 
al.,  v.  Farris,  61  Mo.  389.  An  account 
for  goods  sold,  etc.,  is  sufficient.  Cald- 
well's Assignee  v.  Fitzpatrick  et  al., 
34  Mo.  276.  Comfare  Wallace  v. 
Moore,  61  Mo.  472.  For  requisites  of 
statement  for  rents  due,  see  Fortier  v. 
Ball,  43  Mo.  23;  also  Hansberger  v. 
Pacific  R.  Co.,  43  Mo.  196.  Compare 
Webb  v.  Robertson.  74  Mo.  380;  Latail- 
lade  v.  Santa  Barbara  Gas  Co.,  58  Cal. 
4.  See  also  Cook  v.  Decker,  63  Mo.  3^8. 
A  statement,  to  wit,  '-Leroy,  Barton 
county.  Mo.,  Sept  19,  1872.  C.  S.  Nich- 
ols debtor  to  Marion  Swartz,  fourteen 
dollars."  Held,  insufficient.  Swartz 
v.  Nicholson,  65  Mo.  508.  See  also 
Brashears  v.  Strock  et  al.,  46  Mo.  221. 
In  Ohio  and  Aawajthe  requirements 
are  "  in  all  cases  before  a  justice,  the 
plaintiff,  his  agent  or  attorney,  shall  file 
with  such  justice  a  bill  of  particulars  of 
his  demand."  And  in  both  of  these 
States  the  statute  requires  the  bill  of  par- 
ticulars to  state  in  a  plain  and  direct 
manner  the  facts  constituting  the  cause 
of  action  or  the  claim  to  be  set  off. 
Comp.  Laws  Kan.  (1885),  ch.  81,  71, 
72;  Rev.  Stat.  Ohio  (1880),  $§  6526, 
6527.  Under  this  statute  in  Kansas, 
"the  filing  of  the  note,  with  the  indorse- 
ments thereon,  in  justice  court,  held  to 
be  a  sufficient  bill  of  particulars."  Bren- 
ner v.  Weaver.  1  Kan.  456.  See  also 
Esley  v.  People  23  Kan.  512.  Also, 
"A  bill  of  particulars  in  a  justice's  court, 
in  the  form  of  a  running  book  account, 
is  sufficient,  although  the  figures  in- 
tended to  represent  dollars  and  cents 
may  not  be  designated  in  express  terms, 
but  only  by  implication  as  dollars  and 
cents."  Bancroft  v.  Atyeo,  22  Kan.  32. 
See  also  Bernstein  v.  Smith,  10  Kan.  60. 
See  also  Griffin  v.  Cox,  31  Ind.  242.  A 


mistake  the  justice  entered  it  January  1 5, 
and  as  the  plaintiff  did  not  appear  on 
the  15th,  the  justice  made  an  order  dis- 
missing the  case.  On  January  i6th,  the 
plaintiff  appeared,  and  upon  notice  to 
defendant  obtained  an  order  setting 
aside  the  dismissal.  Held,  there  was  no 
error  in  the  justice  correcting  'his 
record,  setting  aside  the  dismissal  be- 
fore the  case  was  triable,  and  trying  the 
case  on  the  day  to  which  it  was  prop- 
erly continued.  Petrie  v.  Karsch,  35 
Kan.  357;  Compare  Brahmstead  v. 
Ward,  44  Wis.  591;  Grace  v.  Mitchell, 
31  Wis.  532. 

1.  Brahmstead  v.  Ward,  44  Wis.  591. 

2.  O'Brien  v.  Pomry,  22  Minn.  130; 
Mattice  v.  Litcherding,  14  Minn.  142. 

3.  Pleading  and  Practice. — Chowning 
v.  Bamett.  30  Ark.  560;  Hot  Springs 
Co.  v.  Hudgins,  42  Ark.  485.  See  Jacks 
v.  Nelson,  34  Ark.  531.  In  Missouri, 
no  written  pleading  is  necessary  when 
the  action  is  upon  a  note,  contract  in 
writing,  or  other  written  paper;  the 
writing  being  held  a  sufficient  state- 
ment. Consult  Mastin  Bank  v.  Ham- 
merslough,  72  Mo.  274;  Thurston  v. 
McClanahan,  5  Mo.  521.  Oral  plead- 
ings will  be  liberally  construed,  but,  if 
written  pleadings'  are  used,  they  must 
abide  by  the  rules  of  pleading.  May- 
nard  v.  Tidball,  2  Wis.  34;  Fobes  v. 
School  District,  10  Wis.  117.  Compare 
Chowning  v.  Barnett,  30  Ark.  560.  But 
whether  written  or  oral,  they  may  be 
without  verification.  Shinn  v.  Tucker, 
37  Ark.  580.  See  also  Jacks  v.  Nelson, 
34  Ark.  531.  In  Missouri,  the  statute 
provides,"  "No  formal  pleadings  upon 
the  part  of  either  the  plaintiff  or  de- 
fendant shall  be  required  in  a  justice 
court,  but  before  any  process  shall  be 
issued  in  any  suit  the  plaintiff  shall  file 
with  the  justice  the  instrument  sued  on, 
or  a  statement  of  the  account,  or  of  the 
facts  constituting  the  cause  of  action 
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States,  something  corresponding  to  it,  as  a  sufficient  statement  in 
the  summons,1  or  entry  by  the  justice  on  his  docket.8 

Pleadings  before  the  justice  are  not  viewed  with  great  strict- 
ness, and  mere  technical  objection  founded  on  a  strict  construction 
of  a  bill  of  particulars  may  be  disregarded.8  Yet  the  substance 
of  an  issue  must  be  presented  to  the  court.4  The  object  of  the 
bill  of  particulars  of  the  plaintiff  is  accomplished  when  it  fairly 
apprises  the  defendant  of  the  foundation  of  the  plaintiff's  claim, 
and  gives  him  an  understanding  of  the  matters  to  be  litigated 
thereby,  and  so  distinctly  sets  forth  the  ground  of  plaintiffs 
claim  as  to  preclude  the  same  litigation  in  another  action  for  the 
same  cause  between  the  same  parties.5    Two  or  more  causes  of 


running  account,  with  balance  carried 
forward  yearly,  is  one  account  and  can- 
not be  divided  so  as  to  bring  suit  before 
justice.    Floyd  v.  Cox,  72  Ga.  147. 

1.  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  $ 
2860.  Hill  v.  St.  L.  etc.  Co.,  go  Mo.  103, 
289;  Rev  Stat.  111.  (1880).  ch  79,  §  17; 
Toledo  etc  R.  Co.  v.  Pence,  71  111.  174. 
In  Nevi  Jersey,  the  style  of  the  action, 
the  amount  demanded,  must  be  set  out 
in  the  summons,  but  a  "state  of  demand" 
in  writing  must  be  filed  on  or  before  the 
return  day.  Honeyman's  Practice  (N. 
J.),  pp.  121,  149.  An  issue  must  in  some 
way  be  presented.  Phillips  v.  Bridges, 
3  Wis.  270,  and  such  regard  must  be  had 
to  form  as  to  protect  substantial  rights 
of  the  parties.  Hibbard  v.  Bell,  3 
Chand.  (Wis.)  206. 

2.  Chowning  v.  Barnett,  30  Ark.  560; 
Hot  Springs  Co.  v.  Hudgins,  42  Ark. 
485;  Moreland  v.  Condry,  40  Ark.  78. 
This  is  necessary  to  jurisdiction.  Barnes 
v.  Holton,  14  Minn.  357.  But  in  Indiana 
it  is  held  not  to  vitiate  a  judgment,  if 
the  justice  omits  to  copy  the  cause  of 
action  into  the  record.  Reed  v.  Whit- 
ton,  78  Ind.  579.  For  a  defective  "state- 
ment," aided  by  appearance  and  docket 
entry,  consult  Webb  v.  Robertson,  74 
Mo.  380. 

3.  K rouse  v.  Pratt,  37  Kan.  651;  Grif- 
fin v.  Cox,  31  Ind.  242;  Bancroft  v. 
Atyeo,  22  Kan.  32;  Phillips  v.  Bridges, 
3  Wis.  270.  In  New  Jersey,  the  "state 
of  demand"  does  not  have  to  be  signed 
bv  plaintiff  or  his  attorney,  and  is  to  be 
filed  on  or  before  the  return  day  of  the 
summons.  Honeyman's  Practice  (N. 
J.),  p.  14^9.  "In  Kansas,  the  rule  of 
pleading  in  a  justice's  court  is  that  the 
bill  of  particulars  must  state  in  a  plain 
and  direct  manner  the  facts  constituting 
the  cause  of  action,  yet  no  technical 
precision  is  demanded  in  those  plead- 
ings. The  most  liberal  intendment  will 
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be  given  to  them,  and  if  in  them  every 
fact  essential  to  the  cause  of  action  can 
be  found,  although  stated  in  the  loosest 
and  most  general  way,  and  no  objection 
is  raised  at  the  trial,  they  will  be  held 
in  appellate  courts  sufficient  to  sustain 
the  judgments."  Kansas  etc.  Co.  v. 
Taylor,  17  Kan.  ^66;  Lobenstein  v.  Mc- 
Graw,  11  Kan.  645;  Kaub  v.  Mitchell, 
12  Kan.  57;  Missourietc  Co.  v.  Brown, 
14  Kan.  557.  And  if  there  is  an  abso- 
lute omission  to  state  an  essential  fact, 
but  it  appears  that  the  trial  was  had 
without  objection  to  the  omission  to 
state  the  fact,  and  the  fact  itself,  although 
not  stated,  was  proved,  the  objection 
will  be  regarded  as  waived,  and  the 
omission  will  not  operate  to  the  disad- 
vantage of  the  party  whose  pleading  is 
thus  defective.  Kansas  etc.  R.  Co.  v. 
Tavlor,  17  Kan.  566;  Chapin  v.  Brown, 
17  Kan.  142;  Kansas  etc.  Co.  v.  Yanz, 
16  Kan.  583;  Dresser  v.  Wood,  15  Kan. 
344,  362;  Bent  v.  Philbrick,  16  Kan.  190; 
Holden  v.  Clark,  16  Kan.  346;  Russell 
v .  Smith,  14  Kan.  366;  Wilson  v.  Fuller, 
9  Kan.  177;  Walker  v.  Armstrong,  3 
Kan.  10S.  But  if  a  fact  essential  to  the 
action  be  absolutely  omitted  and  it  is 
not  inferable  nor  deduciblc  from  those 
which  are  stated,  and  the  record  shows 
no  proof,  nor'  finding,  nor  admission  of 
the  fact,  such  omission  cannot  be  re- 
garded otherwise  than  as  error  and 
treated  accordingly.  Kansas  etc.  R.  Co. 
v.  Taylor,  17  Kan.  566;  Hover  v.  Cock- 
ins,  17  Kan.  514-  Murfree's  Justice 
Practice,  §  392.  See  also  School  Dis- 
trict v .  Vedder,  19  Kan.  525. 

4.  Phillips  v.  Bridges,  3  Wis.  270; 
Rosenburg  v.  Boyd,  14  Mo.  App.  429; 
Smith  v.  Hobart,  43  Mich.  465;  Davies 
v.  Skinner,  58  Wis.  638. 

5.  Murfree's  Justice,  Practice,  §  376, 
citing  Wilcox  v.  Toledo  etc.  Co.,  43 
Mich.  584;  Hartford  v.  Holmes,  3  Mich. 
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460;  Daniels  v.  Clegg.  28  Mich.  32. 
And  following  this  section  in  note  "A" 
are  some  excellent  rules  for  pleading  in 
justice  courts.  See  also  Gibbs  v.  Mis- 
souri etc.  Co.,  11  Mo.  App.  459;  Louis- 
ville etc.  Co.  v.  Zink,  92  Ind.  406; 
Beineke  v.  Wurgler,  77  Ind.  468.  But 
the  facts  must  be  a  sufficient  cause  of 
action  as  set  forth.  Western  etc.  Co.  v. 
Mossier.  95  Ind.  29.  And  there  must  be 
such  certainty  as  leaves  no  reasonable 
doubt  as  to  what  the  suit  is  against  the 
defendant  for,  but  if  the  main  object  is 
accomplished  much  may  be  implied  in 
aid  of  the  statement  in  the  complaint. 
Strathman  v.  Gorla,  14  Mo.  App.  1; 
Rosenburg  v.  Boyd,  14  Mo.  App.  429; 
Butts  v.  Phelps,  79  Mo.  302;  Koons  v. 
Williamson,  90  Ind.  599;  Alexander  v. 
Gaar,  15  Ind.  89;  McKay  v.  Hinman, 
13  Neb.  33;  Smith  v.  Hobart,  43  Mich. 
465.  It  is  held  in  California,  "If  suffi- 
cient facts  are  stated  to  show  the  nature 
of  the  claim  or  defence  relied  upon, 
nothing  further  is  required."  Stuart  v. 
Lander,  16  Cal.  372;  s.  c,  76  Am.  Dec. 
538.  See  also  Aucker  v.  McCoy,  56 
Cal.  526;  Lataillade  v.  Santa  Barbara 
Gas  Co.,  58  Cal.  5.  From  the  above 
cases  it  may  be  deduced  that  the  plain- 
tin 's  bill  of  particulars,  or  complaint 
or  declaration  is  sufficient  when  it  com- 
bines two  essential  elements:  1st,  that  it 
will  inform  the  defendant  of  the  nature 
of  the  cause  of  action:  and  2nd,  if  a 
judgment  thereon  may  be  used  as  a  bar 
to  another  action  for  the  same  cause. 
Western  U.  Tel.  Co.  v.  Huff,  102  Ind. 
535;  Rice  v.  Manford,  110  Ind.  596; 
Gibbs  v.  Missouri  etc.  Co.,  11  Mo.  App. 
459;  Razor  v.  St.  Louis  etc.  R.  Co.,  73 
Mo.  471,  475;  Hasty  v.  City  of  Hunt- 
ington, 105  Ind.  541.  For  a  statement 
in  replevin  and  in  trover,  and  a  sum- 
mons in  assumpsit,  see  Morford  v. 
White,  S3  Ind.  547;  Jones  v.  Gregg,  17 
Ind.  84.  The  following  examples  will 
illustrate  the  rule:  "Plaintiff  states  that 
defendant  is  indebted  to  him  in  the  sum 
of  fifty  dollars,  lawful  currency,  for 
which  he  asks  judgment."  This  state- 
ment does  not  aver  a  single  fact,  but 
only  states  a  conclusion  of  law  from 
some  fact  or  facts  which  are  not  stated. 
That  defendant  is  indebted  to  plaintiff 
is  a  conclusion  of  law  from  the  fact  of 
the  consideration  of  that  indebt- 
edness, which  is  not  stated.  Mur- 
free's  Justice,  Practice,  $  381,  citing 
Butts  v.  Phelps,  79  Mo.  302.  See  also, 
for  a  number  of  statements  held  insuffi- 
cient and  defective,  in  New  Jersey, 
similar  to  this,  Honeyman's  Practice 


(N.  J.),  p.  152  to  157.  "A  statement 
that  'plaintiffs  are  husband  and  wife,  and 
that  defendant  is  indebted  to  them  in 
the  sum  of  one  hundred  and  sixty-two- 
and  fifty  one-hundred ths  dollars  ($162. 
50),  for  money  had  and  received  hereto- 
fore, to-wit,  on  the  day  of——, 

1882,'  is  fatally  defective.  It  is  merely 
a  statement  of  indebtedness,  which  is  a 
conclusion  of  law,  not  of  the  facts  from 
which  that  conclusion  is  drawn,  it  fails 
to  identify  the  cause  of  action  by  refer- 
ence to  time,  place  or  transaction  or 
otherwise,  so  as  to  bar  another  action 
for  the  same  cause."  Murfree's  Justice, 
Practice,  §  383,  citing  Rosenburg  v. 
Boyd,  14  Mo.  App.  429.  "An  account, 
'A  B  Dr.  to  C  D,  $16.60.  On  promise 
to  pay  the  debt  of  E  F,'  certainly  shows 
no  cause  of  action  in  favor  of  C  D 
against  A  B.  Without  more,  it  certainly 
could  not  exclude  the  operation  of  the 
statute  of  frauds.  The  statement  upon 
its  face  shows  that  A  B  owes  C  D  noth- 
ing." Murfree's  Justice,  Practice,  §  389, 
citing  Howell  v.  Field,  70  Ga.  592. 
The  statute  of  frauds  may  be  pleaded  be- 
fore a  justice  orally  and  informally.  No 
written  plea  is  necessary.  Brown  *. 
Higgins,  45  Ark.  456.  A  complaint 
"for  damages  for  breach  of  warranty  on 
a  pair  of  horses  purchased  of  defendant" 
is  held  to  be  insufficient.  Smith  v  Ho- 
bart, 43  Mich.  465. 

But  a  bill  of  particulars  or  complaint 
stating  that  defendants  "are  indebted  to 
him  (plaintiff)  for  money  had  and  re- 
ceived at  their  special  instance  and  re- 
quest in  the  sum  of,"  etc.,  is  good;  and 
a  complaint  as  an  account:  "W  P  Dr.  to 
J  M  thirty  dollars  for  one  gun  obtained 
by  fraud  is  held  to  be  good.  Murfree's 
Justice  Practice,  $  384;  citing  Koons  v. 
Williamson,  90  Ind.  599;  Milholland  v. 
Pence,  11  Ind.  203;  Alexander  v.  Gaar, 
15  Ind.  89,91.  "An  account  regularly 
made  out  as  a  'bill  rendered'  for  thresh- 
ing oats,  barley  and  wheat  for  the  de- 
fendant, with  the  averments  that  the 
plaintiffs  were  partners,  that  the  de- 
fendant was  indebted  to  them  in 
amount  of  bill  and  interest  and  a 
prayer  for  judgment  was  held  by  the 
supreme  court  of  Wisconsin  to  be  'a 
praiseworthy  model  of  a  complaint 
before  a  justice  of  the  peace.'  "  Mur- 
free's Justice,  Practice,  §  386;  citing 
Davies  v.  Skinner,  58  Wis.  638.  An 
account  for  goods  sold  regularly  made 
out  is  a  sufficient  bill  of  particulars. 
Caldwell's  Assignee  v.  Fitzpatrick it al„. 
34  Mo.  276.  Compare  Crossley  v. 
Steele,  13  Neb.  219.    A  note  payable  to- 
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action  may  be  joined  in  the  complaint  or  bill  of  particulars,  but 
the  aggregate  amount  must  not  exceed  the  justice's  jurisdiction.1 
Where  there  is  a  bill  of  items  filed  with  the  complaint  or  bill  of 
particulars,  and  it  shows  that  the  plaintiff's  claim  does  not  ex- 
ceed the  justice's  jurisdiction,  the  justice  will  be  authorized  to 
entertain  the  case,  even  though  the  prayer  of  the  complaint  is 
for  a  sum  exceeding  his  jurisdiction,  for  the  amount  in  contro- 
versy cannot  exceed  the  sum  demanded  in  the  bill  of  items.*  If 
there  be  two  or  more  causes  of  action  improperly  joined  in  a 
complaint,  as  one  in  tort  and  another  upon  contract,  it  will  not 
authorize  a  dismissal  of  the  case ;  the  defendant  may  cause  the 
two  counts,  or  paragraphs,  to  be  separated  and  separately  tried, 
but  the  plaintiff  cannot  be  deprived  of  his  right  to  recover  upon 
either.8  In  suits  against  a  railroad  company  for  damages,  under 
the  statute  for  killing  stock,  it  must  be  averred  that  the  track 
was  not  fenced  where  the  cattle  came  upon  it*  It  must  be 
averred  and  proved  that  the  stock  was  killed  in  the  township 


a  partnership  in  its  firm  name  is  held 
sufficient.  Audleur  v.  Kuffel  el  at,  71 
Ind.  543.  See  Mastin  Bank  v.  Ham- 
merslough,  72  Mo.  274.  An  account  is 
a  good  complaint,  or  bill  of  particulars, 
if  the  marks  indicating  dollars  and 
■cents  are  omitted  when  no  reasonable 
ground  for  doubt  as  to  the  meaning  of 
the  figures  exists.  Bancroft  v.  Atyeo, 
22  Kan.  32.  See  also  Griffin  v.  Cox,  31 
Ind.  249.  A  statement  filed,  alleging 
that  the  defendant  had  maliciously 
thrown  down  plaintiff's  fence  to  plain- 
tiff's damage,  etc.  Held,  that  it  stated 
a  cause  of  action  under  the  Missouri 
Trespass  act,  although  the  act  was  not 
referred  to,  the  constitutionality  of  the 
act  being  in  issue  by  both  parties  in  the 
case.  Blewett  v.  Smith,  74  Mo.  404. 
A  declaration  claiming  to  recover  as 
damages  money  which  defendant  had 
caused  to  be  extorted  from  plaintiff 
bv  duress  of  imprisonment  on  crim- 
inal process  procured  by  him  for 
that  purpose  is  sufficient,  if  not  de- 
murred to.  Holbrook  v.  Cooper,  44 
Mich.  373. 

1.  In  Indiana,  it  is  held  that  if  the 
aggregate  amount  of  the  several  counts 
or  paragraphs  exceeds  the  justice's 
jurisdiction,  he  cannot  entertain  the 
case  even  though  the  paragraphs  or 
counts  out  of  caution  have  been  multi- 
plied, but  refer  to  the  same  single  de- 
mand, unless  Ihe  plaintiff  distinctly  dis- 
claims for  anything  beyond  the  justice's 
jurisdiction.  Mays  v.  Dooley,  59  Ind. 
287.  In  Massachusetts,  if  declaration 
sets  out  in  several  counts  demands  of 
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which  the  justice  has  jurisdiction  and 
one  demand  in  a  separate  count  of 
which  he  has  not  jurisdiction,  and  upon 
trial  judgment  is  rendered  for  defend- 
ant on  the  count  of  which  the  justice 
has  not  jurisdiction,  held,  that  the  ob- 
jectionable count  does  not  deprive  the 
justice  of  jurisdiction,  because  the 
plaintiff  might  by  leave  strike  out  that 
count  or  waive  it  on  appeal.  Murfree's 
Justice,  Practice,  4  397;  citing-  Harris  v. 
Doggett,  16  Gray  (Mass.)  118.  In 
North  Carolina,  it  is  held,  in  an  action 
in  which  two  causes  of  action  were 
alleged,  the  first  sufficiently  but  the  sec- 
ond defectively  stated,  for  want  of 
proper  averment  of  jurisdictional  facts, 
that  the  justice  may  proceed  to  judg- 
ment upon  the  first.  Singer  v.  Barrett, 
95  N.  Car.  36.  And  where  two  causes 
are  joined,  one  which  is  beyond  the 
jurisdiction  of  the  justice,  and  the  jus- 
tice hears  and  decides  upon  both,  held, 
on  appeal,  that  an  amendment  exclud- 
ing the  cause  not  within  the  justice's 
jurisdiction  was  competent.  Jones  v. 
Palmer,  83  N.  Car  303. 

2.  Richmond  Bank  etc.  v.  Hutton,  81 
Ind.  101;  1  Rev.  Stats.  Mo.  (1879^,  '-n- 
44,  §  2856.  See  Actions,  vol'  1,  p. 
178. 

8.  Boone's  Code  Pleading,  §  265. 
Koons  v.  Williamson,  90  Ind.  599.  See 
Actions,  vol.  1,  p.  178. 

4.  Kansas  etc.  R.  Co.  v.  Taylor, 
17  Kan.  566;  Union  Pac.  R.  Co.  v. 
Dycke,  28  Kan.  200,  note  p.  146. 
Contra,  Indianapolis  etc.  Co.  v.  Sims, 
72  Ind.  496. 
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where  the  suit  is  brought,1  and  if  the  statute  allows  attorney's 
fees  the  amount  must  also  be  averred.* 

(2)  Parties — How  to  be  Designated. — The  complaint  or  bill  of 
particulars  should  contain  the  names  of  all  parties,  both  plaintiffs 
and  defendants.8  But,  if  the  names  are  in  the  title,  they  need 
not  be  repeated ;  afterwards  they  may  be  designated  as  plaintiff 
or  defendant.4  If  the  defendant  has  two  names,  he  may  be  sued 
in  either.*  If  defendant's  name  is  unknown,  he  may  be  sued  by 
a  fictitious  name,  with  good  personal  description  added.6  Mid- 
dle initials  or  names  are  of  no  importance.7  When  the  party 
suing  or  sued  is  charging  or  is  charged  in  a  representative  ca- 
pacity, it  is  exhibited  and  averred  by  "  as,"  or  its  equivalent.8 


1.  In  Missouri,  the  action  must  be  in 
that  or  the  adjoining  township,  which 
must  be  averred  and  proved.  Rohiand 
v,  St  Louis  etc.  R.  Co.,  89  Mo.  1S0. 
And  this  is  jurisdictional.  Backenstoe 
v.  The  Wabash  etc.  R.  Co.,  86  Mo. 
492.  In  Kansas,  the  suit  must  be 
brought  in  the  township  where  the  in- 
jury to  the  stock  occurred,  and  this 
must  be  averred.   St.  Louis  etc.  R.  Co. 

Byron,  24  Kan  350.  And  it  must  be 
averred  that  the  road  was  not  fenced 
where  the  stock  came  upon  the  road, 
and  that  the  stock  came  upon  the  road 
where  it  ought  to  be  fenced.  St.  Louis 
etc.  R.  Co.  v.  Dudgeon,  28  Kan.  283. 
In  Indiana,  it  is  held  that  in  actions 
originating  in  justice  court  that  it  is  not 
"■necessary  to  aver  that  the  track  was 
unfenced  where  the  cattle  came  upon 
it.  Indianapolis  etc.  Co.  v.  Sims,  72 
Ind.  496;  Indianapolis  etc.  Co.  v.  Ad- 
kins,  23  Ind.  340. 

3.  St.  Louis  etc.  R.  Co.  v.  Armstrong, 
25  Kan.  561 ;  St.  Louis  etc.  R.  Co.  v. 
Miller,  18  Kan.  212 

3.  Parties. — Boone's  Code  Pleading, 
§9:  Hill  v.  Thacter,  3  How.  Pr.  (N. 
Y.)  407.  See,  however.  Smith  v.  Wat- 
son, 28  Iowa  218.  As  to  who  should  be 
parties  plaintiff  and  parties  defendant, 
see  Bliss  on  Code  Pleading,  chs.  3, 
4;  Pomeroy  Rem.  and  Rem.  Rights, 
4§  1 1 2-431.  Plaintiff  named  one  de- 
fendant and  followed  that  by  "and 
wife."  Held  this  did  not  make  the  wife  a 
party  defendant.  Sossman  v.  Price,  57 
Ala.  204. 

4.  When  once  properly  set  out  in  the 
pleading,  afterwards  the  term  "plaintiff" 
includes  all.  Stanley  v.  Channel  1,  8 
Cow.  (N.  Y.)  235;  King  v.  Bell,  13 
Neb.  409;  Jaeger  v.  Hartman,  13  Minn. 
55- 

6.  Boone's  Code,  Pleading,  §  9; 
Cooper  v.  Burr,  45  Barb.  (N.  Y.)  9. 


6.  Boone's  Code  Pleading,  $  9;  Mor- 

fan  v.  Thrift,  2  Cal.  562;  Broadwell  v. 
lelly,  14  La.  An.  456.  It  must  be  al- 
leged that  the  true  name  is  not  known. 
Gardner  v.  Kraft,  52  How.  Pr.  (N.  Y.) 
499- 

7.  In  New  Jersey  "the  christian 
name  of  the  plaintiff  and  the  defendant 
must  be  used,  whether  of  an  individual 
or  a  firm,  except  in  case  the  action  is 
upon  a  bill  of  exchange,  promissory 
note  or  other  written  instrument,  any 
of  the  parties  to  which  are  desig- 
nated (themselves  in  their  signatures} 
by  an  initial  letter  or  contraction  of  the 
first  name  in  which  case,  as  to  them 
only,  it  is  sufficient  to  use  such  initials 
or  contraction  in  the  process.  Rev. 
Stats.  N.J.  (1877),  ch.  852  v  28.  It  will 
not  do  to  use  the  namt-  of  a  firm  or  the 
style  of  a  trading  company  without  the 
individual  names.  McCredy  v.  Vanne- 
man  2  Penn.  (N.  J.)  870.  As  the  law 
knows  only  one  christian  name,  the 
middle  letter  is,  therefore,  unnecessary. 
Dilts  v.  Kinney,  3  Green  (N.J.)  130. 
If  the  defendant  is  a  minor,  the  name 
of  u  guardian  is  not  required  in  a  sum- 
mons; nor  does  the  suit  run  in  his 
nan  e  after  the  return,  although  the  ac- 
tion cannot  proceed  without  a  guar- 
dian appears  for  or  is  assigned  10  him, 
which  should  appear  on  the  record." 
Honcyman's  Practice  121,  122.  See 
also,  generally,  Wiebold  v.  Hermann,  2 
Mont.  609;  Gardner  v.  McClure.  6 
Minn.  250.  In  Indiana,  a  judgment 
aga  nst  a  party  by  an  initial  of  his 
christian  name  is  irregular,  but  not 
void.    Bridges  v.  Layman,  31  Ind.  3S4. 

8.  Boone's  Code  Pleading,  9,  31, 
255;  Stilwell  v.  Carpenter.  62  N.  Y. 
639;  Smith  v.  Levinus,  8  N.  Y.  472; 
Magee  v  Waupaca  Co..  38  Wis.  247; 
Holton  v.  Parker,  13  Minn.  383 ;  Beers 
v.  Shannon,  73  N.  Y.  292;  Headlee  v 
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When  a  partnership  is  suing,  or  is  sued,  the  names  of  the  indi- 
viduals composing  the  firm  should  be  fully  set  forth.1  A  cor- 
poration must  sue  and  be  sued  in  its  corporate  name  *  In  ac- 
tions under  the  statute  against  a  railroad  company  for  stock 
killed,  it  is  necessary  to  aver  that  it  was  the  duty  of  the  company 


Cloud,  ,51  Mo.  301;  Bennett  v.  Whit- 
ney, 94  N.  Y.  302;  Bischoff  v.  Blease, 
20  S.  Car.  460;  Mills  v.  RaUton,  10 
Kan.  206.  But  the  omission  of  the 
word  "as"  is  held  not  to  vitiate  in  jus- 
tice court.  Dorsey  v.  Black,  5508.315. 

1.  See  supra.  McCredy  v.  Van- 
neman,  2  Penn.  (N.  J.)  870.  See 
Boone's  Code  Pleading,  §  179.  The 
firm  name  of  the  partnership  will  not 
be  sufficient  as  "Burke  and  Clark." 
Tomlinson  v.  Burke,  5  Hal.  (N.  J.)  29c; 
Green's  Pleading,  §  294;  1  Estes'  Plead- 
ing 203,  341.  But  see  Boone's 
Code  Pleading,  §  255.  See  also  Rev. 
Stat.  111.  (1880),  ch.  79,  §  57;  and  the 
statute  of  the  State  wherein  the  ques- 
tion may  arise.  In  Iowa,  a  partner- 
ship may  be  sued  in  a  county  where  it 
exists,  and  service  upon  a  resident 
partner  will  give  jurisdiction  of  the 
partnership,  and  upon  such  service  a 
judgment  against  the  firm  as  such  may 
be  enforced  against  the  firm  property; 
and  such  members  thereof  as  appear  or 
have  been  served  with  service,  but 
when  the  action  is  against  the  members 
of  a  firm  as  individuals,  the  justice 
cannot  render  judgment  against  a 
member  who  resides  and  was  served 
with  notice  in  another  county,  except 
on  a  written  contract  for  the  payment 
of  money  in  the  township  where  the 
suit  is  brought.  Ebersole  v.  Ware,  59 
Iowa  663.  Consult  Laws  of  Kansas 
(■1887),  p.  250.  In  Missouri,  when  one 
partnership  sues  another  partnership 
for  rent,  a  written  lease  executed  by 
both  parties  in  their  partnership  names 
is  a  sufficient  statement  of  a  cause  of 
action,  and  no  other  paper  need  be  filed 
in  the  cause  as  a  "statement."  "And 
although  it  is  proper  that  the  individual 
names  of  the  parties  should  appear  on 
the  docket,  the  use  instead  of  the  part- 
nership names  of  both  firms  is  not  an 
error  sufficient  to  dismiss  the  suit.  The 
caption  or  title  of  the  case  may  be 
amended  at  any  time  before  judgment." 
Murfree's  Justice,  Practice,  $  361 ;  citing 
Rohrbough  v.  Reed,  57  Mo.  292.  See 
Boone's  Code  Pleading,  §  255.  In 
Kansas,  the  statute  provides:  "In  all 
actions,  allegations  ...  of  the  ex- 
istence of  a  corporation  or  partnership 


.    .  .   shall  be  taken  as  true  unless  the 
denial  of  the  same  be  verified  by  the 
affidavit  of  the  opposing  party,  his 
agent  or  attorney.     Laws  of  Kansas 
( 1 886),  ch.  60,  p.  83.  A  similar  require- 
ment pertains  infllinois,"&nd  if  in  action 
upon  a  note  purporting  to  be  executed 
by  a  partnership  one  of  the  defendants 
proposes  to  deny  his  liability,  he  must 
do  so  upon  oath,  and  if  the  ground  of 
denial  is  that  there  is  no  such  partner- 
ship, the  plea  is  a  plea  in  abatement,  if 
the  defence  is  that  the  firm  name  has 
been  improperly  used  for  private  pur- 
poses, the  plea  is  in  bar,  and  in  either 
case  it  must  be  verified  by  affidavit" 
Murfree's  Justice,  Practice,  §  403;  cit- 
ing- Zuel  v.  Bowen,  78  111.  234.  No- 
plea  is  necessary;  the  affidavit  is  suffi- 
cient. A  note  payable  to  firm,  although 
in  the  firm  name,  is  a  sufficient  com- 
plaint in  some  States.    Andleur  v. 
Kuffel,  71  Ind.  543;  Mastin  Bank  v. 
Hammerslough,  72  Mo.  274.    A  com- 
plaint defective  because  entitled  in 
firm  name  of  plaintiff  may  be  cured  by 
process,  amendment,  pleading  or  sug- 
gestion of  record,  in  which  the  names 
are .  all  properly  stated.    Hellyer  v. 
Bowser,  76  Ind.  35. 

3.  Boone's  Code  Pleading,  31,  138; 
also  Boone  on  Corporations,  \  47,  and 
cases  cited. 

And  in  Kansas  the  allegation  of  the 
incorporation  is  not  put  in  issue  by  a 
denial  thereof  unless  the  denial  is  veri- 
fied by  the  opposing  party,  his  agent  or 
attorney.  Laws  Kansas  (1886),  ch.  60, 
p.  83.  But  prior  to  the  enactment  in 
1886,  the  existence  of  a  corporation 
could  be  put  in  issue  without  a  verified 
denial.  Stanley  v.  Farmers'  Bank,  17 
Kan.  592.  Plea  of  general  issue  in  a 
suit  begun  by  summons  to  answer  "The 
Wilson  Sewing  Machine  Co."  amounts 
to  a  sufficient  averment  that  plaintiff  is 
a  corporation.  Wilson  etc  Co.  v. 
Spears,  50  Mich.  534.  In  Michigan  a 
justice  can  hear  a  suit  brought  by  a 
municipal  corporation.  Hart  v.  Port 
Huron,  46  Mich.  428.  In  Michigan  an 
action  will  lie  against  a  foreign  corpo- 
ration doing  business  in  the  county, 
and  if  plaintiff  is  a  nonresident  he  may 
use  the  short  summons.    How.  Stat. 
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to  fence,  at  the  point  where  the  stock  came  upon  the  road,1 
that  the  stock  was  killed  in  the  township  where  the  suit  is 
brought.* 

(3)  Defendant's  Pleading. — Generally,  the  defendant  does  not 
necessarily  file  any  pleading  unless  he  has  a  counter  claim  or  set 
off,  and  usually,  not  then  unless  he  is  required  to  do  so  by  the 
plaintiff,  his  agent  or  attorney.8  However,  before  pleading  to 
the  merits,  if  the  defendant  has  any  question  to  be  determined  by 
a  dilatory  plea,  he  must  file  it  as  a  plea  in  abatement,4  or  to  the 
jurisdiction,  or  a  motion  to  test  the  jurisdiction  as  to  the  person.* 
Or  the  defendant  may  demur  to  the  plaintiff's  pleading,*  or  he 
may  file  a  general  denial,  but  the  mere  denial  it  is  usually  not 
necessary  to  file,  being  in  the  law  implied,*  for  judgments  by  de- 
fault without  proof  are  not  permitted  in  justice  courts.8    Or  if 

(Mich.  §  3723);  Gallager  v.  Am.  Ex.  be  made  specifically.    Smelt  v.  Knapp, 

Co.,  56  Mich.  13.    See  also  Rev.  Stat.  16  Neb.  53.    The  question  of  jurisdic- 

111.  (1880),  ch.  79,  § 57.  tion  is,  in  modern  practice,  raised  by  a 

1.  St.  Louis  etc.  R.  Co.  v.  Dudgeon,  special  motion  to  dismiss  for  want  of 

28  Kan.  283;  Union  Pac.  R.  Co.  v.  jurisdiction.   Brainer  v.  Chapman,  11 

Dycke,  28  Kan.  200;  note  146.  Contra,  Kan.  118;  Raymond  v.  Strive,  14  Neb. 

Indianapolis  etc.  Co.  v.  Adkins,  23  Ind.  236;  Cohen  v. Trowbridge,  6  Kan.  385; 

340;  Indianapolis  etc.  Co.  v.  Sims,  72  Sargeant  v.  Flaid,  90  Ind.  501 ;  Hadley 

Ind.  496.  v.  Gutridge,  58  Ind.  302.   See  title 

9.  St.  Louis  etc.  Co.  v.  Byron,  24  Appearance,  sufra.    Plea  to  juris- 

Kan.  350.  In  Missouri,  the  action  must  diction  claiming  the  damages  asked  for 

be  brought  in  the  township  in  which  by    plaintiff,    when   they   are  not 

the  injury  occurred,  or  in  an  adjoining  shown  by  plaintiffs  pleading  to  be 

one,  and  if  the  transcript  fails  to  so  beyond  the  justice's  jurisdiction,  is 

show  on  appeal  it  is  fatally  defective,  frivolous  and  may  be  stricken  from  the 

Rohland  v.  St  Louis  etc.  R.  Co.,  89  files.     Wagnon  v.  Turner,  73  Ala. 

Mo.  180.  And  this  is  jurisdictional.  It  197. 

must  not  only  be  averred  but  also  6.  A  demurrer  may  be  interposed  to 

shown  by  evidence.    Backenstoe  v.  pleadings  in  a  justice  court.    Van  Hoe- 

Wabash  etc.  R.  Co.,  86  Mo.  492.  sen  v.  Van  Alstryre,  3  Wend.  (N.  Y.) 

S.  Rev.  Stat  Ohio  (1880),  §  6526.  75.    And  if  not  interposed  the  pleadings 

Consult  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  are  to  be  construed  liberally.  Cham- 

§2916.    Comp.  Laws  Kan.  (1885),  ch.  bertin  v.  Graves,  2  Hill  (N.  Y.)  504: 

81,4117-    A  written  plea  Is  not  neces-  Neff  v.  Clute,  12  Barb.  (N.  Y.)  466. 

sary  except  in  set-off.    Bray  v.  Van  Consult  Cin.  etc.  Co.  v.  Ridge,  54  Ind. 

Mote,  1  Penn.  (N.J.)  143.      "  30;  Preston  v.  People,  45  Mich.  486. 

4.  Plea  in  abatement  must  be  filed  in  The  demurrer  reaches  back  to  the  first 
apt  time.  Reck  v.  Glen,  69  Ala.  121.  fault  in  the  pleadings.  Maynard  v.  Tid- 
See  Abatement,  vol.  1,  p.  6;  also  ball,  2  Wis.  34.  The  plaintiff  may  de- 
Tyrrell  v.  Jones,  18  Minn.  312;  Farm-  mur  to  defendant's  pleading.  Connor* 
ers'  Bank  v.  Williamson,  61  Mo.  259.  v.  Taylor,  13  Wis.  230.  Pleading  to 
Consult  Davis  v.  Brinker,  50  Ind.  25;  the  merits  and  going  to  trial  precludes 
Hopkins  v.  Elmore,  49  Vt  176;  Noles  objecting  to  evidence  under  the  com- 
v.  Marable,  50  Ala.  366;  Vaughn  v.  plaint  or  declaration,  because  it  is  not 
Robinson,  22  Ala.  519.  Matter  in  specific  enough,  if  there  is  a  cause  of 
abatement,  whether  by  plea  or  motion,  action  stated  therein.  Chancey  v. 
must  be  pleaded  in  a  trial  justice  court  Skeels,  43  Mich.  347.  See  also  when 
before  a  continuance  is  had.  Otis  v.  objection  to  testimony  is  available  as 
Ellis,  78  Me.  75.  A  plea  in  abatement,  equivalent  to  a  demurrer.  Sanford  v. 
defective  in  form,  may  be  sufficient  as  a  Shepherd,  14  Kan.  228. 

motion  to  dismiss.  WKittaker  v.  Perry,  7.  Farmers'  Bank  v.  Williamson,  61 

37  Vt.631.  Mo.  259;  Cincinnati  etc.  Co.  v.  Ridge, 

5.  Objection  to  jurisdiction  must  be  54  Ind.  39. 

made  at  the  first  orportunity  and  must  8.  Yet  in  the  absence  of  evidence  to 
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the  plaintiff  demand  it  the  defendant  must  file  his  bill  of  partic- 
ulars of  his  set-off  or  counter-claim.1  And  in  some  States  must, 
if  he  relies  upon  it,  plead  the  statute  of  limitations,*  or  pay- 
ment.3   The  statute  of  frauds  can  be  taken  advantage  of  without 


the  contrary  the  presumption  is  that 
the  justice  heard  evidence.  Baker  v. 
Baker.  70  Mo.  134.  See  Judgment  by 
Default,  infra. 

1.  Bet-off. — Comp.  Laws  Kan.  (1885), 
ch.  81.  §  71;  Rev.  State.  Ind.  (1881), 
ij  1460;  Bray  v.  Van  Note,  1  Penn.  (N. 
J.)  143.  See  1  Rev.  Stats.  Mo.  (1879), 
ch.  44,  $§  2016  to  2920;  Rev.  Stats.  Ohio 
(1880).  $  6526.  In  some  States  the 
distinction  that  seems  to  be  made  be- 
tween a  set-off  and  a  counter-claim  is, 
if  the  demand  of  defendant  arises  out  of 
contract  and  is  less  than  plaintiff's  de- 
mand it  is  pleaded  as  a  set-off  and  a 
defence;  if  it  be  greater  than  plaintiffs 
-demand,  it  is  pleaded  as  a  counter-claim ; 
if  defendant's  demand  exceed  the 
justice's  jurisdiction,  he  is  not  bound  to 
remit  any  of  it.  but  must  plead  it  only 
as  a  defence  to  plaintiff's  claim.  Mc- 
Clennehan  v.  Cotten,  83  N.  Car.  332. 
See  generally,  Clough  v.  Clough,  55 
Vt.  360;  Clarine  v.  Nelson,  15  Neb.  440; 
Rawalt  v.  Brewer,  16  Neb.  444.  If  the 
plaintiffs  bill  of  particulars  sets  out 
the  whole  account,  debits  as  well  as 
credits,  it  is  not  necessary  for  defend- 
ant to  furnish  plaintiff  with  a  bill  of 
particulars  of  his  set-off,  even  though 
required  to  do  so.   Clarine  v.  Nelson, 

15  Neb.  440.  If,  after  defendant  files 
his  set  off,  plaintiff  should  dismiss  his 
action,  the  defendant  mny  insist  on  a 
trial  upon  his  set-off.  Then  the  justice 
should  reverse  the  title  of  the  cause, 
and  proceed  with  the  trial  on  the 
defendant's  claim.    Rawalt  v.  Brewer, 

16  Neb.  444.  Comfare  People  v.  Judge, 
22  Mich.  408,  and  Holmes  v.  Hull,  48 
Iowa  627.  It  is  held  that  a  set  off  can- 
not be  pleaded  for  the  first  time  in  the 
appellate  court.  Marx  v.  Trussell,  50 
Miss.'49S;  Callahan  v.  Newell,  61  Miss. 
437;  Amis  v.  Cooper,  25  Ark.  14;  See 
Murfree's  Justice  Practice,  404  to 
407.  See  generally.  Waterman  on  Set 
Off.  A  set-off  claiming  balance  due 
beyond  justice's  jurisdiction  should  be 
rejected.  Gharkey  v.  Halstead,  1 
Carter  (Ind.)  389.  Payment  by  serv- 
ices may  be  shown  without  pleading 
as  a  set  off.  Shinn  v.  Tucker,  37  Ark. 
580.  Unliquidated  damages  mav  be  set 
off.  Howell  v.  Goodrich,  69  111.  624. 
Tort  may  be  waived  and  the  damages 
i.-ed  as  a  set-off  in  some  instances. 
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Fanson  v.  Linsley,  20  Kan.  235.  But 
not  a  naked  trespass.  Fanson  v.  Lins- 
ley, 20  Kan  235;  Tightmyer  v.  Mon- 
gold,  20  Kan.  90.  A  counter-claim 
exceeding  the  justice's  jurisdiction  can- 
not be  entertained  by  him.  Boyett  v. 
Vaughan,  85  N.  Car.  363;  Wagstaff  v. 
Cahlliss,  31  Kan.  212.  In  a  suit  to 
recover  for  professional  services  as 
surgeon  for  defendant's  child,  the 
defendant  may  set  up  and  prove  mal- 
practice on  plaintiff's  part  and  recoup 
the  damages  and  reduce  or  defeat  plain- 
tiff's claim.  Howell  v.  Goodrich,  69 
111.  556.  A  justice  abuses  discretion 
when  he,  of  his  own  motion,  excludes 
defendant's  counterclaim  or  set  off, 
because  it  was  not  filed  within  time 
given  after  demand  by  plaintiff  therefor, 
when  in  fact  it  was  filed  before  the 
trial  and  there  was  no  showing .  of 
prejudice  to  plaintiff.  Boatz  v.  Berg, 
51  Mich.  8. 

3.  Statute  of  Limitations.  —  Rev. 
Stat.  Ind.  (1881).  §  1460.  In  Kansas, 
the  question  of  the  statute  of  limita- 
tions may  be  raised  on  the  trial  by  ob- 
jection to  any  evidence  under  the  bill  of 
particulars,  if  the  question  appears  on 
the  face  of  the  pleading,  and  the  ques- 
tion need  not  first  be  raised  by  special 
plea  or  demurrer.  Sanford  v.  Shepard, 
14  Kan.  228.  Must  be  pleaded.  Cincin- 
nati etc.  Co.  v.  Ridge,  54  Ind.  39.  In 
Indiana,  any  matter  of  defence  except 
statute  of  limitations,  set  off,  or 
ground  of  abatement,  mav  be  given  in 
.evidence  without  plea.  Cin.  etc.  Co.  v. 
Ridge,  54  Ind.  39.  Plea  of  statute  of 
limitations  may  be  amended.  Snyder 
v.  Windsor,  44  Mich.  140.  See  Stat- 
ute of  Limitations. 

3.  Payment.  —  When  the  defence  is, 
that  defendant  rendered  services  for 
plaintiff  and  gave  orders  for  money 
with  a  mutual  view  to  a  settlement  of 
notes,  in  an  action  on  the  notes,  evi- 
dence of  the  services  and  orders  is  ad- 
missible without  pleading  them  as  a 
set-off.  Shinn  v.  Tucker,  37  Ark.  580. 
In  Indiana,  payment  may  be  given  in 
evidence  without  plea  of  payment  or 
set  off.  Hill  T-.^SIeeper,  58  Ind.  221. 
Payment  may  be  proved  under  a  gen- 
eral denial.  West  v.  Moody,  33  Iowa 
137.  But  not  payment  made  since  the 
suit  began,  without  amending  answer. 
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pleading  of  any  kind.1  The  allegation  of  the  execution  of  a 
written  instrument  and  endorsements  thereon,  the  existence  of  a 
corporation  or  partnership,  or  the  allegations  of  an  appointment  or 
authority,  etc.,  are,  in  some  States,  taken  as  true  for  the  purpose  of 
the  trial,  unless  the  denial  of  them  is  verified.  In  those  States, 
if  the  defendant  seeks  to  controvert  such  allegations  of  the  plain- 
tiff, or  the  plaintiff  of  the  defendant,  the  denial  thereof  must  be 
verified  by  affidavit.*  If  the  same  question  between  the  same 
parties  standing  in  the  same  relation  to  each  other  as  to  the  sub- 
ject matter  has  been  determined  in  some  other  action,  the  proper 
plea  for  the  defendant  is  res  adjudicata*  The  defendant  may, 
before  the  trial,  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  a  specified  sum,  and  if  he  do  so  the  plaintiff 
may  immediately  have  judgment  therefor  with  cost  to  that  time, 
but  if  the  plaintiff  does  not  accept  the  offer  and  pioceeds  with 
the  trial  and  fails  to  recover  a  sum  equal  to  the  offer,  he  cannot 
recover  costs  made  after  the  offer,  but  costs  made  thereafter  must 
be  adjudged  against  the  plaintiff.  But  the  offer  and  its  nonac- 
ceptance  cannot  be  given  in  evidence  or  mentioned  on  the  trial.* 
The  defendant  may  plead  a  tender.  A  tender  is  defined  to  be 
"  an  offer  to  do  or  perform  an  act  which  the  party  offering  is 
bound  to  perform  to  the  party  to  whom  the  offer  is  made."  6  A 
tender  puts  a  stop  to  accruing  damages  or  interest  for  delay,  and 


Hall  v.  Honley,  65  Barb.  (N.  Y.)  27. 
In  Indiana,  pavment  may  be  given 
without  plea.  Sherrodd  v.  Shirley,  57 
Ind.  13.  And  the  same  rule  applies  on 
appeal.    Hill  v.  Sleeper,  58  Ind.  221. 

1.  Statute  of  Frauds. —The  statute 
of  frauds  may  be  pleaded  in  justice 
court,  orally  and  informally.  Brown 
v .  Higgins.  45  Ark.  456.  For  a  state- 
ment of  the  law  as  to  how  and  when  to 
plead  the  statute  of  frauds,  and  how  and 
when  it  may  be  taken  advantage  of, 
see  Hotchkiss  v.  Ladd,  36  Vt.  593;  s.  c, 
86  Am.  Dec.  679,  and  a  full  note  at  the 
end  of  the  case.  Minnesota  statute 
(187S),  ch.  84,  provides,  "All  matters  in 
excuse,  justification  or  avoidance  of 
the  allegation  in  the  complaint  shall 
he  set  up  in  the  answer."  Held  under 
this  statute,  under  the  statute  of  frauds, 
that  an  agreement  to  lease  for  three 
years  was  valid,  though  partly  per- 
formed, yet  not  enforced  by  a  decree  of 
a  higher  court,  and  that  it  could  not  he 
pleaded  to  an  action  for  possession 
after  notice  to  quit.  Petsch  v.  Biggs, 
31  Minn.  392.  See  also  Lowitz  v.  Lev- 
erentz,  57  Wis.  596. 

S.  Zach  v.  Bowen,  78  111.  234.  Laws 
Kan.  (1886),  ch.  60,  p.  83.  .When  the 
record  is  silent  as  to  the  verification  of 
a  complaint  or  declaration,  when  it  is 
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necessary,  the  presumption  in  Min- 
nesota is  that  it  was  properly 
verified.  Burt  v.  Bailey,  21  Minn.  403. 
The  denial  is  sufficient  if  made  by 
affidavit  without  any  other  plea.  1  Rev. 
Stat.  Mo.  (1879),  ch.  44.  §  2929. 

3.  Be*  adjudlcata  may  be  shown 
without  written  plea.  Howell  v.  Good- 
rich, 69  111.  624.  To  make  a  matter 
res  adjudicaia  there  must  be  a  concur- 
rence of  four  conditions:  identity  in 
the  thing  sued  for;  identity  of  the  cause 
of  action;  identity  of  persons  and  of 
parties  to  the  action;  identity  of  the 
quality  in  the  persons  for  or  against 
whom  the  claim  is  made.  Benz  v. 
Hines,  3  Kan.  390;  A.  T.  &  S.  F.  R. 
Co.  v .  County  of  Jefferson,  12  Kan.  127. 

4.  Comp  Laws  Kan.  (188O,  ch.  81, 
§  117.  Cockerell  v.  Moll,  18  Kan.  154. 
Consult  2  Pac.  Rep.  90s;  Rev.  Stat. 
Ohio  (1880),  §6581;  1  Rev.  Stat.  Mo. 
(1879),  ch.  44,  $  2925.  Offer  to  confess, 
reduced  to  writing  by  justice  and  filed, 
and  refused  by  opposite  parties,  is  valid, 
though  not  signed.  Masterson  v.  Horn- 
berg,  19  Kan.  106.  It  is  held  that  the 
offer  must  be  made  before  answer  has 
been  filed.  Fowler  v.  Ha\'nes,  91  N. 
Y.  346. 

5.  2  Bouv.  Law  Diet.,  title  Tender 
(nth  ed.),p.  574,  and  cases  cited. 
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gives  the  defendant  costs.1  Defendant  may  plead  accord  and 
satisfaction.8 

/.  Trial  and  Its  Incidents. — If  either  party  fail  to  appear 
at  the  time  specified  in  the  summons,  or,  generally,  within  one 
hour  thereafter,3  or  fail  to  attend  at  the  time  to  which  the  cause 

has  been  properly  adjourned,  or  fail  to  file  the  necessary  bill  of 
particulars,  or  complaint,  declaration  or  statement,  as  it  may  be 

called,  the  cause  may  proceed  at  the  request  of  the  adverse 

1.  Raymond  v.  Bearnard,  12  Johns,  defendant  for  an  hour  after  the  time 

(N.  Y.)  274;  Law  v.  Jackson,  9  Cow.  fixed  for  hearing,  in  an v  cases  in  which 

(N.  Y.)  641.    See  Tiffany  v.  St.  John,  the  plaintiff  is  aflowed  that  time  bjr 

65  N.  Y.  314;  Jones  v.  Tarleton,  9  M.  Comp.  L.,  t)  5373."   Bossence  v.  Jones, 

&  W.  675;  Six  Carpenters  Case,  8  Coke  46  Mich.  492.    "In  all  the  States,  the 

1460,  Crocker  on  Sheriffs  (ed.  1871 ),  place  and  the  day  and  hour  of  the  trial 

§  420;    1    Rev.  Stat.  Mo.  ( 1879),  must  be  fixed  beforehand.  And  in  each 

2922,  2923.    Tender  may  be  proved  State  an  hour  (in  some  two  hours)  is 

under  a  general    denial.    Colby   v.  allowed  alike  to  justice,  plaintiff  and 

Stevens,  38  N.  H.  191.  defendant  by  way  of  grace  and  to  allow 

i>.  Accord  must  be  legal,  advantage-  for  accidents  and  detentions."  Mur- 
ousand  certain.  1  Bouv  Law  Diet,  (nth  free's  Justice,  PracUce.  $  473.  If  on  re- 
ed.), title  Accord,  p.  47,  and  cases  cited,  turn  or  trial  day  the  justice  be  absent, 

Miscellaneous. — An  answer  denying  another  justice  may  continue  the  case 
generally  all  allegations  of  the  com-  to  another  day.  Inman  v.  Whiting,  70 
plaint  is  substantially  sufficient.  Sulli-  Me.  445,  or  "may  hear  the  cause  ln- 
van  v.  Cary,  17  Cal.  80.  And  this  is  stead  and  in  behalf  of  the  justice  calling 
sufficient  even  to  a  verified  complaint,  him."  1  Rev.  Stat.  111.  (1880),  ch.  79,$ 
Minturn  v.  Burr,  20  Cal.  48.  A  plea  52.  But  if  the  parties  appear  within 
m  abatement  defective  in  form  may  be  the  hour  the  trial  may  proceed  without 
sufficient  as  a  motion  to  dismiss.  Whit-  waiting  for  the  hour  to  expire.  Bran- 
taker  v .  Perry,  37  Vt.  631.  A  defend-  dies  v.  Robinson,  48  Wis.  464.  "And 
ant  is  entitled  to  a  bill  of  items  of  a  he  must  continue  in  readiness  to  try- 
book  account  if  he  demands  it.  Mc-  the  case  for  the  prescribed  period,  one 
Kinney  v.  Hopkins,  20  Iowa  495.  If  hour,  or  two,  or  three,  according  to  the 
the  defendant  dies  pending  the  suit,  his  State  statute  on  the  subject,  so  that  the 
administrator  may  be  substituted,  and  parties  will  not  have  to  wait  for  the 
cause  may  be  continued  for  that  pur-  justice  although  he  must  wait  for  them.'' 
pose.  Caughlin  v.  Blake,  55  Iowa  634.  Murfree's  Justice,  Practice,  §  477,  citing 
See  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  Carter  v.  Wyatt,  43  Wis.  570.  But  in 
§2946.  Where  more  than  one  suit  is  Vermont  it  is  held  that  the  justice  need 
brought  by  same  plaintiff  against  same  not  remain  at  the  particular  place  set 
defendant  they  may  be  consolidated,  for  the  trial  during  all  that  time.  Hall 
and  costs  taxed  as  one  action,  if  the  ag-  v.  Safford,  25  Vt.  87.  See  also  Penny  v. 
gregale  amount  does  not  exceed  juris-  Petty,  47  Vt.  616;  Martin  v.  Fales,  6 
diction.  Hartman  v.  Columbus,  45  Ga.  Shep.  (Me.)  23.  In  Michigan,  it  is 
96,  Prebtman  v.  Beach.  61  Md.  203,  held,  where  the  justice  was  absent  half 
Mallock  1.  Krone,  78  III.  no;  1  Rev.  an  hour  over  time  in  the  performance 
Stat.  Mo.  (1S89),  §  2933.  of  official  duties  other  than  judicial, 

3.  Trial.— The  justice  should  wait  a  and  on  his  return  defendant  refused  to 
reasonable  lime  for  the  parties  before  appear,  he  continued  the  case  to  the 
proceeding  with  the  trial  after  the  hour  next  day,  gave  defendant  notice,  and  on 
named  in  the  summons.  A  reasonable  the  adjourned  day  gave  judgment 
time  is  generally  fixed  at  one  hour,  against  defendant  in  his  absence;  held 
Alter,  v.  Stone,  9  Barb.  (N.  Y.)  60.  In  that  the  case  must  be  reversed.  Ruberts 
Missouri,  the  justice  must  wait  three  v.  Hathaway,  42  Mich.  592.  See  gen- 
hours,  unless  the  parties  sooner  appear,  erally,  Nugent  v.  Wrinn,  44  Conn.  273. 
1  Rev.  Stat.  Mo.  (1879),  §2912.  See  See  also  Carter  v.  Wyatt,  43  Wis.  570, 
also,  for  two  hours,  State  v.  Coquilion,  First  Nat.  Bank  v.  Beresford,  78  111. 
35  La.  An.  not.  In  Michigan,  "a  391.  But  if  when  the  hour  arrives  the 
justice  of  the  peace  must  wait  for  the  justice  does  not  wait  for  one  hour,  but 
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party,  unless  good  cause  be  shown  for  a  further  continuance.1- 
And  in  all  cases  where  a  counter-claim  or  set-off  has  been  filed 
before  the  dismissal  of  the  cause  by  the  plaintiff,*  the  defendant 
shall  have  the  right  to  proceed  with  the  trial  of  his  claim.3 

In  many  of  the  States,  upon  the  trial  it  is  not  necessary  to 
prove  the  execution  of  a  written  instrument,  upon  which  the  ac- 
tion or  counter-claim  or  set-off  is  founded,  or  any  endorsement 
thereon  or  the  partnership,  or  the  incorporation  alleged  in  the 
pleadings,  unless  the  opposite  party  shall  file  an  affidavit  denying 
the  execution  of  the  instrument  or  the  making  of  the  endorse- 
ment, or  the  existence  of  the  partnership,  or  the  incorporation.4 

That  there  has  been  a  former  adjudication  of  the  subject  mat- 
ter between  the  parties  may  be  shown  by  parol,  after  showing  by 
the  record  that  there  was  a  former  suit  between  the  parties,  that 
is,  parol  evidence  may  be  used  to  show  what  questions  were 
litigated  in  a  former  suit  without  specially  pleading  res  adjudi- 
cata.*  Where  there  are  two  or  more  suits  pending  between  the 
same  parties  before  the  same  justice  they  may  be  consolidated  on 
defendant's  motion  if  their  united  sum  does  not  exceed  the  jus- 
tice's jurisdiction  and  tried  together.6 

If,  in  the  trial,  the  evidence  shows  that  the  title  to  land  is  in- 
volved, the  justice  must  either  dismiss  the  suit  or  certify  it  to 
the  higher  court  of  his  county,  as  the  law  of  his  State  may 
direct.* 

When  both  parties  appear  in  person,  or  by  agent,  or  by  attor- 
ney,8 at  the  time  appointed  for  trial,  on  return  day,  or  after  ad- 
renders  a  judgment  against  the  absent  vent  defendant's  rights  to  have  a  trial 
party,  his  act  in  so  doing  is  erroneous,  on  his  pleading.  '  Holmes  v.  Hull,  48 
but  cannot  be  collaterally  attacked.  Iowa  177;  Rahn  v.  Green,  37  Iowa  627. 
Smith  v.  Brown.  34  Mich.  455.  If  the  S.  Holmes  v.  Hull,  48  Iowa  177. 
justice  fail  to  appear  at  or  within  the  4.  Comp.  Laws  Kan  (1885),  ch.  81, 
prescribed  time,  jurisdiction  is  lost.  §  84.  Amended  by  Laws  ( 1886),  ch. 
Martin  v.  Fales,  6  Shep.  (Me.)  23;  60,  p.  8\.  Zach  v.  Bowen,  78  111.  234; 
Penny  v.  Petty,  47  Vt.  616,  Flint  v.  Rev.  Stat.  III.  ti88o),  ch.  79,  $  57.  See 
Gault,  15  Hun  (N.  Y.)  213.  also,  1  Rev.  Stat.  Mo.  (1879),  ch- 44> 

1.  Comp.  Laws  Kan.  (1885),  ch.  81,    $29.   These  will  serve  as  illustrations, 
482;  Rev.  Stat.  Ohio  (1880),  $6536;   but  as  the  justice's  powers  are  wholly 
Rev.  Stat.   111.  (1880),  ch.  79,  $  61;   statutory  the  statutes  of  each  particular 
Truax  v.  Roberts,  1  South  (N.  J.)  298;    State  must  be  consulted  carefully,  a 
Slaght  v.  Robbins,  1  Green  (N.J.)  340;   general  citation  cannot  give  all. 
1  Rev.  Stat.  Mo.  (1879),  ch-  44>  M      B-  Howell  v.  Goodrich,  69  111.  624. 
2958  to  2960.    And  in  many  instances      6.  Hartman  v.  Columbus,  45  Ga.  96; 
when  the  second,  and  in  some  when    Mallock  v.  Krone,  78  111.  110.  Compare 
the  first,  application  for  a  continuance    Pressman  v.  Beach,  61  Md.  203. 
is  made,  if  the  affidavit  is  for  absent      7.  See  Jurisdiction,  How  Lost, 
testimony,  the  adverse  party  may  treat   supra,  this  title. 

it  as  the  deposition  of  absent  witness  8.  1  Rev.  Stat.  Mo.  (1879),  ch.  44, 
and  then  the  trial  shall  proceed.  See  2905,  2908.  It  is  not  necessary  that 
last  above  cited  statutes.  both  parties  be  present;  the  justice  after 

3.  The  plaintiff  can,  generally,  dis-    waiting  the  prescribed  time  may  enter 
miss  his  suit  at  any  time  before  final1  judgment  by  default,  against  the  ab 
submission  to  the  justice  or  jury.  But,   sent  party,  but  not  without  evidence.  Ba- 
after  defendant  has  filed  a  counterclaim    ker  v.  Baker,  70  Mo.  134;  Smythe  v. 
the  suit  cannot  be  dismissed  and  pre-    Kastler,  16  Neb.  264;  Abraham  v.  Alfred, 
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journment,  unless  a  jury  be  demanded  when  it  is  authorized,1  the 
justice  must  hear  the  allegations  and  proofs  and  render  judgment 
according  to  his  findings.*  And  the  findings  of  the  justice  on 
questions  of  fact  are  same  as  the  verdict  of  a  jury  and  are  as 
conclusive.3  And  a  judgment  will  not  be  disturbed  because  there 
is  no  special  finding  on  a  counter-claim  if  the  general  finding 
necessarily  included  it.4  An  entry  on  the  docket  of  the  finding 
in  a  case  is  not  an  announcement  of  the  finding  within  the  mean- 
ing of  the  Indiana  statute.  Such  announcement,  to  bar  the  plain- 
tiff's right  to  dismiss,  must  be  made  orally,  in  open  court,  or  by 
means  of  a  public  record  which  will  give  the  parties  knowledge 
of  the  finding.6  When  a  note  is  placed  in  the  hands  of  a  justice 
for  suit  and  collection  it  is  error  to  dismiss  the  action  merely  be- 
cause the  plaintiff  did  not  appear.  The  note  being  in  his  pos- 
session, he  should  proceed  to  trial  and  produce  the  note  as  evi- 
dence, subject  to  the  defendant's  defences.6  If  the  summons  and 
pleadings  show  the  names  of  all  the  parties,  the  justice  does  not 
commit  reversible  error  by  entering  the  case  on  the  docket  by 
giving  the  name  of  one  plaintiff  and  designating  the  others  by 
the  words  "  and  others."  T  Where-  the  parties  agree  to  enter, 
without  process  in  an  action  of  which  he  has  cognizance,  he  shall 
enter  the  same  on  his  docket  and  proceed  to  trial  in  all  respects 
as  if  summons  had  been  issued,  served  and  returned.8 

(i)  Order  of  Trial. — The  party  upon  whom  rests  the  burden 
of  proof,  and  this  is  generally  the  plaintiff,  should  first  introduce 


64  Ala.  2S1.  See  in  this  connection 
Judgment  By  Default,  infra.  Also, 
Rev.  Stat.  111.  (1880),  ch.  79.  §  28,  p. 
658  and  v  33,  p.  659.  When  a  judg- 
ment is  rendered  by  default  the  pre- 
sumption is  that  the  justice  received 
proof  on  the  trial.  Baker  v.  Baker,  70 
Mo.  134.  But  the  record  must  show 
jurisdiction  of  person  Johnson  v. 
Ramsey,  91  Ind.  189;  Grass  v.  Hess, 
37  Ind.  193.  If  a  person  acting 
without  authority  as  agent  for  another 
brings  a  suit,  or  appears  for  him  with- 
out authority  the  proceedings  are  void, 
and  this  is  upon  the  ground  that  the 
party  is  not  before  the  court.  Town  v. 
Green,  32  Kan.  148. 

It  seems  that  in  New  York  there  are 
no  attorneys  at  law  for  juitice  courts 
and  the  authority  for  every  appearance 
for  another,  by  attorney  or  otherwise, 
must  be  proved  or  admitted.  Sperry  v. 
Reynolds,  65  N.  Y.  179. 

1.  In  some  States  there  is  no  trial  by 
jury  in  justice  court:  Maryland.  Vir- 
ginia^ Tenw  ssee,  Rhode  Island,  nor  in 
Pennsylvania,  except  in  Erie  county. 
Murfree's  Justice  Practice,  §  83. 

3.  1  Rev.  Stat  Mo.  (1879),  ch.  44, 
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§  2973.  In  Okio,  "according  to  law 
and  the  rights."  Rev.  Stat.  Ohio 
( 1880),  $  6545.  It  is  the  same  in  Kansas. 
Com  p.  Laws  Kan.  (1885),  ch.  81,  $93. 
In  Illinois,  ''against  the  party  who  shall 
be  proved  to  be  indebted  to  the  other," 
etc.    Rev.   Stat.   111.  (1880),  p.  6^9, 

3.  Dargan  v.  Harris  68  Ala.  144; 
Cent.  Branch  R.  R.  Co.  v.  Phillips,  20 
Kan.  9. 

4.  Flesch  v.  Christopher,  u  Mo. 
A  pp.  483. 

8.  2  Rev.  Stat.  Ind.  (1S76).  $  363,  p. 
184;  Cohn  v.  Rumely.  74  Ind.  120. 

6.  Hitch  v.  Lambright,  66  Ga.  228. 

7.  Campbell  v.  Babbetts,  53  Wis. 
276. 

8  Com  p.  Laws  Kan.  (1885),  ch  81, 
$  94;  Rev.  Stat.  III.  (1880).  ch.  79,  §32; 
Rev.  Stat.  Ohio  (1880),  $  6546.  To 
authorize  a  judgment  "by  agreement  of 
parties  without  process  '  both  parties 
should  appear  to  give  their  consent,  or 
some  persons  having  authority  verified. 
Young  v.  Stout,  5  Halst.  (N.J.)  302. 
The  judgment  is  good  if  plaintiff  ap- 
pears bv  agent  only.  Truitt  v.  Lud- 
wig,  25  Pa.  St.  145. 
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his  evidence  or  the  testimony  of  his  witnesses.1  The  witnesses, 
are  first  sworn  to  testify  "  the  truth,  the  whole  truth,  and  nothing: 
but  the  truth,"  with  the  usual  invocation  or  affirmation.*  And 
when  the  plaintiff  has  offered  all  his  evidence,  the  defendant 
offers  his;  then  the  plaintiff  may  introduce  such  evidence  or 
testimony  as  he  may  have  by  way  of  rebuttal  or  impeachment 
that  is  competent  and  relevant,  and  then  such  arguments  are  made 
by  the  parties  or  their  counsel  as  they  shall  see  proper  to  use, 
and  that  are  pertinent  to  the  evidence,  observing  the  same  order 
as  in  the  production  of  their  evidence.8  Then  the  matter  is  fin- 
ally submitted  to  the  justice,  who  must  decide  as  above  men- 
tioned, according  as  he  finds  the  facts  to  be.4 

(2)  Evidence. — While  pleadings  in  justice  court  are  liberally 
construed,  yet  a  cause  of  action  must  be  fully  proved.6 

(3)  Burden  of  Proof  . — "  The  obligation  imposed  upon  a  party 
who  alleges  the  existence  of  a  fact  or  thing,  necessary  in  the 
prosecution  or  defence  of  an  action,  to  establish  it  by  proof."  6 

(4)  Preponderance  of  Evidence. — In  civil  cases,  the  result  should 
follow  the  mere  preponderance  of  evidence,  even  though  the  re- 
sult imputes  the  charge  of  a  felony.* 


1.  Order  of  Trial. — See  Burden  of 

Proof,  vol.  2,  p.  655. 

8.  2  Bouvier's  Law  Diet,  (itthed.), 
tit  Witness,  p.  658,  and  cases  cited. 

8.  See  a  full  article,  18  Cent.  Law 
Journal  363.  In  Missouri,  by  statute, 
the  trial  is  governed  by  the  practice  in 
the  circuit  court,  so  far  as  the  same 
may  be  applicable.  1  Rev.  Stat.  Mo. 
(1879),  ch  44,  §  2984. 

4.  See  note  to  Trial,  sufra,  this 
title. 

B.  Cicotte  v.  Morse,  8  Mich.  424; 
Lewiston  v.  Proctor,  27  111.  414.  And 
no  judgment  can  be  rendered  in  a  jus- 
tice court  without  evidence.  Roberts 
r.  Warren,  43  Wis.  736;  Gilbert  v.  Han- 
ford.  13  Mich.  40;  Perkins  v.  Stebbins, 
29  Barb.  (N.  Y.)  523;  Torrence  v.  Van 
Emburg,  1  Penn  (N.J.)  106;  Crane  v. 
Crane,  2  Penn.  (N.  J.)  412.  There  can 
be  no  default  in  a  justice  court,  where 
the  action  is  not  founded  upon  a  written 
instrument.  Zigler  v.  Osborn,  23  Kan. 
464;  or  upon  verified  account  under 
Kansas  Laws  (1886),  ch.  60,  p.  83. 
When  a  note  is  placed  in  the  hands  of 
a  justice  for  collection  or  suit,  it  is 
error  to  dismiss  an  action  brought  on 
the  note,  merely  because  the  plaintiff 
does  not  appear.  The  justice,  having 
the  note,  should  proceed  to  trial,  pro- 
duce the  note  in  evidence,  and  hear  any 
defence  thereto  that  defendant  may 
properly  and  legally  present.  Hitch  v. 
Lambright,  66  Ga.  228.    A  justice  may 
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regard  the  admissions  of  the  defendant 
that  are  unfavorable  to  his  defence,  and 
disbelieve  the  admissions  in  his  favor, 
and  a  judgment  founded  on  the  admis- 
sions believed  by  the  justice  will  not  be 
disturbed.  Penfield  v.  Jacobs,  21  Barb. 
(N.  Y.)  335.  When  the  instrument 
sued  on  is  filed  with  the  justice,  his 
mere  omission  to  mark  it  "tiled,"  is  not 
prejudicial  to  a  party,  the  mistake  or 
omission  should  be  corrected,  nunc  fro 
tunc.  Stone  v.  Murphy,  2  Clarke 
(Iowa)  35.  See  Barber  v.  Kennedy,  18 
Minn.  217.  For  evidence,  generally, 
see  various  titles  relating  to  evidence  in 
this  work.  See  also  1  Bouv.  L.  Diet, 
(nth  ed.),  tit.  Evidence,  p.  484.  A 
justice  cannot  give  evidence  in  his  own 
court.  McCormick  v.  Brookfield,  i 
South.  (N.  J.)  69,  or  act  upon  his  own 
knowledge  of  a  fact  as  evidence. 
Corlies  v.  Van  Note,  1  Harr.  (N.J.)  324. 

«.  Burden  of  Proof. — See  vol.  2,  p.  649, 
for  a  full  discussion.  See,  for  burden 
of  proof  as  to  bills  and  notes.  Atlas 
Bank  v.  Doyle,  9  R.  I.  76;  n  Am.  Rep. 
219;  Small  v.  Clewley,  62  Me.  155;  16 
Am.  Rep.  410;  Simpson  v.  Davis,  119 
Mass.  269;  20  Am.  Rep.  324. 

T.  Preponderance  of  Evidence. — Mun- 
son  v.  Atwood,  30  Conn.  102;  Mead  v. 
Husted,  52  Conn.  53;  52  Am.  Rep.  554. 
"  To  warrant  a  recovery  in  a  civil  ac- 
tion for  an  indictable  act,  only  a  pre- 
ponderance of  evidence  is  necessary." 
Welch  v.  Jugenheimer,  56  Iowa  11 ;  41 
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(5)  Arguments  of  Counsel. — After  the  evidence  is  all  adduced, 
and  both  parties  have  rested  their  case,  the  counsel  discuss  the 
questions  of  fact  and  the  propositions  of  law  arising  in  the  case. 
The  right  to  begin  and  reply  is  governed  by  the  same  rule  regu- 
lating the  production  of  the  evidence  under  the  issues  in  the 
case.  "  In  the  administration  of  justice,  counsel  are  as  much  a 
part  of  the  court  as  the  judge  who  presides  over  the  proceedings. 
The  duties  of  the  bench  and  bar  differ  in  kind,  not  in  purpose, 
and  the  right  of  argument  by  counsel  is  as  well  established  as  the 
right  of  a  party  to  be  represented  by  counsel.  Argument  of  a  case 
is  as  much  a  part  of  the  trial  as  the  hearing  of  evidence,  and  it  is  as 
much  the  duty  of  the  judge  to  preside  over  the  former  as  the  latter. 
In  the  address  of  counsel,  opportunity  is  given  for  a  wide  range 
of  argument,  but  to  this  freedom  of  speech  is  a  limit  which  should 
be  as  fixed  and  inviolable  as  any  well  established  principle  of  law 
of  the  trial."  1 

(6)  Right  to  Begin  and  Reply. — The  party  who  holds  the  affirma- 
tive of  the  issue,  and  who  has  the  burden  of  proof,  has  the  right 
to  begin  and  reply.*  However,  the  matter  is  to  some  extent 
within  the  discretion  of  the  court.8 

(7)  Judgment  by  Justice  on  His.  Findings. — When  both  parties 
appear  before  the  justice  in  person,  or  by  agent  or  attorney  (if  in 
States  where  attorneys  are  allowed  to  appear)  at  the  time  ap- 
pointed for  the  trial,  unless  a  jury  be  demanded,  the  justice  shall 
proceed  to  hear  the  allegations  and  proofs  of  the  parties,  and 
render  judgment  according  to  his  findings.4 

(8)  Taking  Case  Under  Advisement. — When  a  case  is  tried  by  a 
justice  without  a  jury  he  must  render  his  judgment  within  a  rea- 
sonable time ;  in  some  States  he  may  consider  the  question  under 
the  statutes  for  a  certain  number  of  days;  in  others  he  must  ren- 
der his  judgment  within  four  days  after  the  trial.  And  upon 
confession  of  judgment,  or  if  the  suit  has  been  dismissed,  or  the 
defendant  be  in  actual  custody,  the  judgment  must  be  rendered 
immediately.5 

Am.  Rep.  77.  This  case  discusses  the  $  6545.  It  is  the  same  in  Kansas. 
-question,  and  cites  the  conflicting  CoVnp.  Laws  Kan.  (1885),  ch.  81,  t)  93. 
authorities.  In  Illinois,  "against  the  party  who  shall 

1.  See,  for  a  full  discussion  of  this  be  proved  to  be  indebted  to  the  other," 
subject,  an  article  in  18  Cent.  L.  Jour.  etc.  Rev.  Stat.  Ill  ( 1880),  p.  659,  §  35. 
363.  The  findings  of  the   justice  are  as 

3.  Judge  v.  Stone,  44  N.  H.  592;  conclusive  on  questions  of  fact, 
Lucas  v.  Sullivan,  33  Mo.  389;  Goss  v.  as  the  verdict  of  a  jury.  Dar- 
Twiner,  21  Vt.  437;  Mason  v.  Croom,  gan  v.  Harris,  68  Ala.  144;  Cent. 
24  Ga.  211.         *"  Branch  R.  Co.  v.  Phillips,  20  Kan.  9. 

3.  Preston  z>.  Walker,  26  Ind.  205.  B.  Murfree's  Justice,  Practice,  4  54s; 
As  to  when  the  plaintiff*  has  the  right  to  Rev.  Stat  Ind.  (1881),  t)  1489;  Comp. 
open  and  close,  or  the  defendant  has  Laws  Kan.  (1885),  ch.  81,  4  115;  Rev. 
the  right  to  open  and  close,  see  the  Stat.  Ohio  (1880),  6579.  In  Missouri, 
•oases  cited  in  an  article  in  18  Cent.  '■  within  three  days  after  the  cause  shall 
Law.  Jour.  367.  have  been  submitted  to  him  for  his 

4.  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  final  dicision."  1  Rev.  Stat.  Mo. 
$2973.  In  Ohio,  "according  to  law  (1879),  ch.  44,  $  299.  So  in  Wisconsin. 
&ivi  the  right."  Rev.  Stat.  Ohio  (1880),    Wheeler  v.  Hall,  42  Wis.  573.    In  Ilti- 

458 


Digitized  by 


Google 


Civil  Jurisdiction.     JUSTICE  OF  THE  PEACE.      Civil  JnrUdictioa. 


(9)  "  Rendering"  and  "Entering"  Judgment. — In  several  of  the 
States  the  statutes  provide :  "  When  a  justice  tries  a  case,  judg- 
ment must  be  rendered  immediately  after  the  close  of  the  trial, 
if  the  defendant  has  been  arrested  or  his  property  attached ;  in 
other  cases  it  must  be  entered  either  at  the  close,  or  if  the  justice 
then  desire  further  time,  at  least  by  fourth  day  thereafter,  both 
days  inclusive." 1  And  the  courts,  in  construing  this  statute, 
have  said :  "  While  '  rendering  '  and  '  entered '  are  both  used  in 
section  115  of  the  justice's  act,  the  only  construction  that  obvi- 
ates all  difficulties  is  to  interpret  the  word  '  entered  *  as  used 
therein  in  the  sense  of  '  rendered.'  When  the  judgment  is 
formed  in  the  mind  of  the  justice  and  then  publicly  an- 
nounced by  him,  it  is  '  rendered.'  In  a  literal  sense,  the  writing 
up  of  the  judgment  on  the  docket  is  'entering '  it,  but  the  object 
of  the  statute  is  to  deny  to  the  justice  discretion  to  postpone 
judgment  beyond  the  time  prescribed  therein ;  and,  in  our  opinion, 
the  forming  of  the  judgment  in  the  mind  of  the  justice,  and  the 
public  announcement  thereof  within  the  time  prescribed,  comply 
with  the  legislative  intent  of  the  law,  and  satisfy  the  object 
thereof.  This  construction  is  supported  by  the  connection  in 
which  the  words  '  rendered  *  and  'entered  '  are  used  in  the  various 
clauses  of  section  115;  by  the  general  rule  controlling  the  rendi- 
tion of  judgments  in  all  the  courts;  by  the  universal  practice  in 
justice's  courts  of  first  rendering  the  judgment  and  then  entering 
or  writing  it  in  full  on  the  docket  on  some  day  subsequent  there- 
to, as  soon  as  the  engagements  of  the  officer  will  permit."  * 

(10)  Jury — How  Obtained. — The  justice  court  is  the  justice  sit- 
ting alone,  in  most  of  the  States,  as  sole  judge  of  law  and  fact, 
unless  a  jury  be  empanelled.  In  some  States  no  jury  trial  can  be 
had  in  a  justice  court,  the  constitutional  right  being  held  to  be 
satisfied  by  a  possible  de  novo  trial  by  appeal.  "  Originally,  in  all 
the  States,  the  justice  alone  constituted  the  court,  trial  by  jury 
in  the  justice's  court  being  one  of  the  '  modern  improvements ' 
of  comparatively  recent  legislation.    Where  trial  by  jury  in  jus- 

nois,  it  has  been  held  that  a  justice,  707;  Stewart  v.  Wait,  19  Kan.  218; 

after  the  evidence  and  arguments  are  Robinson  v.  Kious,  4  Ohio  St.  593; 

closed,  may  adjourn  the  case  for  a  Saunders  v.  Tisga  Co.,  27  Mich.  520; 

reasonable    time    before  deciding  it  l  Rev.  Stat.  Mo.  (1879),  ch.  44,  $  2991, 

Hall  r.  Reber,  36  111.  483.    In  Midi-  which  provides  that  the  judgment  shall 

gan,  an  adjournment  for  more  than  be  "rendered"  and"entered"  within  three 

four  days,  after  the  trial  for  the  purpose  days.    It  is  held  in  New  fori,  under  a 

of  rendering  judgment,  ousts  the  juris-  statute  simi'ar  to  thr  statutes  of  Kansas 

diction.  Brady  v.  Taber,  29  Mich.  199.  and  Ohio,  that  the  justice  must  not  only 

See  also  Fox  v.  Meacham,  6  Neb.  530;  render  judgment,  but  he  must  enter  the 

Barker  v.  Wheeler,  44  Mich.  176;  Huff  same  in  his  docket  within  the  four  days. 

v.  Babbott,  14  Neb.  150;  Hall  v.  Mall-  Nothing  was  left  in  doubt,  the  rights  of 

ory,  56  Wis.  355.    Compare  Knapp  v.  the  parties  are  to  be  unalterable,  settled 

King,  6  Oreg.  312.  within  the  prescribed  period.  Watson 

1.  Comp.  Laws  Kan.  (1885),  ch.  81,  $  v.  Davis,  19  Wend.  (N.  Y.)  371.  See 

115;  Rev.  Stat.  Ohio  (1880),  §  6579;  also    Beach    v.    Botsford,   40  Am. 

Rev.  Stat.  Ind.  (1881),  §  1489.  Dec.  45;  Hall  v.  Turtle,  40  Am.  Dec. 

t.  Conwell  v.  Kuykendall,  29  Kan.  382. 
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tices'  courts  exists,  how  such  a  jury  is 
and  all  other  appropriate  details."  * 


obtained  and  constituted 


1.  Murfree's  Justice,  Practice,  §  83, 
and  the  following  note,  following  the 
section,  is  here  set  out  as  a  very  concise 
and  full  synopsis  of  the  law  upon  the 
subject  and  is  used  by  express  permis- 
sion of  the  author,  William  L.  Murfree, 
Sr. 

(<r.)  In  the  following  States  there 
seem  to  be  no  provisions  for  a  jury  trial 
in  civil  actions  in  justices'  cour'.s,  viz: 
Maine,  New  Hampshire,  Massachu- 
setts, Connecticut,  Delaware.  In  this 
last  named  State,  however,  either  party 
may  claim  a  trial  by  three  referees  ap- 
pointed by  the  justice.  There  is  no  trial 
by  jury  in  justices'  courts  in  Maryland, 
Virginia,  Tennessee,  Rhode  Island,  nor 
in  Pennsylvania,  except  in  the  single 
county  of  Erie.  There  is  no  provision 
for  a  trial  by  jury  in  justices'  courts  in 
the  statutes  of  Louisiana  nor  in  West 
Virginia.  I  Purd.  Dig.  (1873),  p.  855; 
see  Rev.  Stat.  W.  Va.  (1878),  ch.  110, 
v  58,  p.  701. 

(*.)  The  mode  of  summoning  a  jury, 
the  number  summoned,  and  the  number 
chosen,  varies  in  the  different  States  in 
which  that  mode  of  trial  is  permitted. 
The  usual  practice  is  that  when  a  jury 
is  demanded  by  either  party  the  justice 
issues  his  precept  to  the  officer  com- 
manding him  to  summon  a  stated  num- 
ber of  good  and  lawful  men  from  the 
body  of  his  county,  or  from  the  town- 
ship, if  the  jurisdiction  is  limited  to  the 
township.  The  number  is  usually  fixed 
at  the  number  of  the  jury  authorized  by 
the  statute  of  the  State  plus  the  number 
of  peremptory  challenges  to  which  both 
parlies  are  entitled  by  law.  If  there  is 
a  deficiency  from  any  cause,  the  re- 
quisite number  is  made  up  by  summon- 
ing talesmen,  as  is  the  ordinary  practice 
in  courts  of  record.  When  the  jury 
has  been  demanded  the  cause  is  ad- 
journed to  a  stated  future  day  to  give 
the  officer  time  enough  to  summon  the 
jury. 

(V.)  In  Missouri,  either  party  may 
demand  a  jury  before  any  testimony 
has  been  heard  on  a  trial  on  the  merits. 
The  jury  consists  of  six  competent  men. 
The  jury  is  summoned  by  the  constable 
upon  the  order  of  the  justice  from  the 
township,  or  from  the  body  of  the  county 
if  a  jury  cannot  be  gotten  in  the  town- 
ship. Twelve  men  are  summoned  and 
six  drawn  out  of  that  number.  1  Rev. 
Stat.  Mo.  (1879),  (j  2974,  et  seq. 
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(d.)  In  Kansas,  either  party  to  an  ac- 
tion before  a  justice  may  demand  a  jury- 
trial  after  appearance  and  before  the 
justice  has  begun  to  enquire  into  the 
merits  of  the  cause.  The  jury  consists 
of  six  men  and  the  proceedings  are  sub- 
stantially in  accord  with  those  of  other 
States  in  which  jury  trials  are  permit- 
ted in  the  courts  of  justice.  Comp. 
Laws  Kan.  (1879),  $  4371.  p.  717;  Rev. 
Stat.  Kan.  vi8Si ),  y  4371  et  seq 

(e.)  In  Illinois,  a  trial  by  jury  may 
be  had  if  demanded  by  either  party. 
The  jury  must  not  be  less  than  six  nor 
more  than  twelve  men.  The  procedure 
in  the  matter  of  selecting  jurors  con- 
forms to  the  practice  usual  in  courts  of 
record.  St.  &  C.  Code  111.  (1885),  p. 
1447. 

( f.)  In  Iowa  either  party  to  a  civil 
action  may  demand  a  jury  which  shall 
consist  of  six  men.  The  proceedings 
with  reference  to  the  jury  accord  in  sub- 
stance with  those  in  other  States  in 
which  jury  trials  in  justices'  courts  are 
prescribed.  Rev.  Stat.  Iowa  (1880),  $ 
4272,  et  seq. 

{g.)  In  Arhansas,  jury  trials  may  be 
demanded  by  either  party  to  a  suit  be- 
fore a  justice.  The  jury* consists  regu- 
larly of  six  men,  but  a  smaller  number 
may  act  by  consent  of  the  parties,  the 
jury  is  summoned  instanter  upon  the 
demand  of  a  jury  and  each  party 
may  challenge  peremptorily  three 
jurors,  any  deficiency  in  num- 
ber being  made  up  by  summon- 
irg  talesmen.  The  proceedings  are  in 
all  substantial  respects  identical  with 
those  in  use  in  other  States  in  which 
trials  by  jurv  in  justices'  courts  are  au- 
thorized. Dig.  Stat.  Ark.  (18S4),  § 
4054,  el  seq. 

(h.)  As  in  many  other  States,  either 
party  in  Mississippi  may  demand  a 
trial  by  jury  in  cases  pending  before  a 
justice.  The  jury  consists  of  six  men, 
each  party  is  entitled  to  challenge  per- 
emptorily two  jurors,  deficiency  in  the 
panel  is  made  up  by  talesmen.  The 
same  jurv  tries  all  the  jurv  cases  set  for 
that  day!  Rev.  Code  Miss.  (1S80), 
2222,  2223.  2224.  And  in  a  criminal  case 
within  the  jurisdiction  of  a  justice  to 
hear  and  determine  the  defendant  may 
demand  a  jury  and  the  justice  will  pro- 
ceed as  in  other  cases  of  jury  trial. 
Hid.,  §  2226. 

(j.)  In  Minnesota,  the  jury   law  in 
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justices'  courts  is  that  upon  the  demand 
of  either  party  twenty-four  jurors  are 
summoned  and  each  party  strikes  out 
six  names,  the  remaining  twelve  form 
the  jury.  By  consent  a  jury  of  six  may 
try  a  case,  and  then  eighteen  jurors  are 
summoned  from  which  number  each 
party  strikes  out  six.  In  proper  cases 
talesmen  are  summoned.  Stat.  Minn. 
(1878),  p.  683.  y*  c6,  57. 

Q'.)  In  Ohio,  either  party  to  an  action 
betore  a  justice  may  demand  a  jury, 
such  jury  is  composed  of  six  men  and 
is  to  be  selected  immediately,  but  the 
trial  is  to  be  postponed  until  the  jury 
can  be  summoned.  Laws  of  Ohio  Rev. 
(18S0),     6547  to  6564  inclusive. 

(k.)  In  Alabama,  a  trial  by  jury  of 
five  jurors  may  be  had  after  the  justice 
has  rendered  his  judgment,  provided  the 
defeated  party  "appeals  to  a  jury" 
within  five  days.  Code  Ala.  (1S76),  y 
3619,  et  sea. 

(I.)  In  Kentucky,  a  justice  may  have 
a  jury  empanelled  at  the  request  of  either 
party  in  any  case  in  which  a  jury  is  al- 
lowed by  law.  Gen.  Stat.  Ky.  (i883>,  p. 
310. 

(<».)  In  Vermont,  there  may  be  a 
jury  trial  (six  jurors)  at  the  request  of 
either  party.  Rev.  Laws  Vt.  (1880),  YV 
1053,  1054. 

(».)  In  Oregon,  either  party  to  an  is- 
sue of  fact  pending  before  a  justice  may 
demand  a  trial  by  jury.  If  neither  party 
demands  a  jurv  the  cause  is  tried  by  the 
justice.  The  jury  consists  of  six  per- 
sons and  the  mode  of  selecting  and  em- 
panelling the  jury  does  not  vary  mate- 
rially from,  that  practiced  in  other 
States.  Gen.  Laws  Oreg.  (1872),  pp. 
467.  468- 

(0.)  In  Nebraska,  either  party  to  an 
action  may  demand  a  jury  trial.  The 
jury  consists  of  six  men,  and  the  pro- 
ceedings are  in  accordance  with  those 
of  other  States  in  which  trial  by  jury 
is  practiced  in  justices'  courts.  Comp. 
Laws  Neb.  ( 1881 ),  p.  641. 

if.)  In  Color ado,  there  are  the  usual 
provisions  for  trial  by  jury  in  justices' 
courts;  the  number  of  the  jurors  may 
be  six.  or,  if  that  number  is  objected 
to,  twelve.  Gen.  Stat.  Colo.  (1S83),  $ 
1998. 

(?.)  In  California,  a  trial  by  jury 
of  issues  of  fact  in  justices'  courts  is  a 
matter  of  course  unless  it  is  waived 
by  the  parties.  It  is  presumed  to  be 
waived,  however,  if  neither  party  de- 
mands a  jury  trial.  Code  of  Cal.(i876), 
yy  10S82,  to8S3.  In  that  State  it  would 
seem  that  a  jury  must  consist  of  twelve 


men  unless  the  parties  agree  upon  a 
less  number.    Ibid.,  y  10194. 

(r.)  In  North  Carolina  a  jury  trial 
is  presumed  to  be  waived  unless  de- 
manded when  the  issue  is  joined.  Code 
of  N.  Car.  (1883),  $  857.  The  mode  of 
selecting  and  summoning  a  jury  does 
not  materially  differ  from  that  usual  in 
other  States.  Six  men  constitute  the 
jury  unless  a  smaller  number  is  agreed 
upon  by  the  parties.  Ibid.,  y  866. 
See  antecedent  sections  for  details. 

(s.)  In  Indiana,  there  must  be  a  trial 
by  jury  in  the  justice's  court  if  de- 
manded by  either  party,  and  the  jury 
must  consist  of  twelve  men,  unless  the 
parries  agree  that  the  number  may  be 
smaller.  Rev.  Stat.  Ind.  ( 1S81 ),  9  1483. 
The  rules  for  procuring  and  em- 
panelling a  jury  are  substantially  in  ac- 
cord with  those  in  force  in  other  Stales. 

(/.)  In  i>outk  Carolina,  either  party 
is  entitled  to  demand  a  jury  trial,  which 
is  accorded,  and  the  jury  (of  six)  is  em- 
panelled in  the  manner  customary  in 
those  States  in  which  such  trials  are 
granted.    Rev.  Stat.  S.  Car.,  p.  200. 

(«.)  In  New  York,  there  may  be  a 
trial  by  jury  in  a  justice's  court  upon 
the  demand  seasonably  made  by  either 
party.  The  venire  consists  of  twelve 
men,  the  jury  of  six,  but  a  less  number 
may  act  by  consent.  Rev.  Stat.  N.  Y. 
(1882);  Code  Civil  Pr.,  §§  2091,  et  sea. 

(v.)  In  Wisconsin,  either  party  to  an 
action  in  a  justice's  court  may  demand 
a  jury,  which  consists  of  six  jurors  se- 
lected from  a  venire  of  eighteen.  The 
jury  is  constituted  in  the  usual  manner. 
Rev.  Stat.  Wis.  (1878),  v  3639,  et  set/., 
pp.  910,911. 

{■iv.)  In  New  Jersey,  either  party  to 
a  civil  action  in  a  justice's  court  may 
demand  a  jury.  Six  men  duly  sum- 
moned constitute  a  jury,  if  the  demand 
does  not  exceed  fifty  dollars,  oiherwise 
there  must  be  twelve  jurors.  They  are 
required  to  take  an  oath  in  the  follow- 
ing 

FORM. 

You  do  swear  in  the  presence  of 
Almighty  God  (or  do  affirm  in  proper 
cases)  that  you  will  well  and  truly  try 

the  matter  in  difference  between  

 ,  plaintiff,  and  ,  de- 
fendant, and  a  true  verdict  give  accord- 
ing to  the  evidence.  Rev.  Laws  N.  J. 
(1877),  p.  546,  y  34. 

(*.)  In  Nevada,  a  jury  may  be  de- 
manded by  either  party  at  the  time  of 
joining  issue.  The  number  of  the 
jurors  shall  not  be  less  than  four  nor 
greater  than  twelve.   There  are  the 
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(i  i)  Who  May  Demand  Jury. — Before  the  justice  enters  upon 
an  investigation  of  the  merits  of  the  cause,  either  party  may  de- 
mand a  jury.1 

(12)  Empanelling  Jury. — After  the  jury  is  demanded  and  se- 
lected, it  is  brought  into  court  by  a  writ  called  "  venire,"  generally 
directed  to  the  constable  to  summons  the  persons  selected  to  ap- 


usual  provisions  for  summoning  the 
jury,  for  challenges  and  other  matters 
of  detail.  Comp.  Laws  Nev.  (1873),  4 
1606,  et  seq. 

(y.)  In  Texas,  a  jury  trial  may  also 
be  demanded,  the  jury  to  consist  of  not 
less  than  six  men.  The  proceedings 
with  reference  to  trials  of  that  character 
are  similar  to  those  prevalent  in  other 
States.  Rev.  Laws  Tex.  (1879),  $  1586, 
et  seq. 

(z.)  In  Michigan,*  trial  by  jury  may 
be  demanded  in  civil  actions  before  a 
justice,  and  unless  demanded  it  is  to  be 
regarded  as  waived.  Eighteen  persons 
are  summoned,  and  from  the  list  each 
party  strikes  off  six  names,  the  remain- 
ing six  constitute  the  jury.  How.  An. 
Stat.  Mich.  (1882),  $$  6915,  et  seq.  The 
other  provisions  for  securing  a  trial  by 
jury  before  a  justice  do  not  materially 
vary  from  those  of  other  States  in 
which  the  statutes  provide  for  such 
trials. 

(aa.)  In  Georgia,  either  party  dis- 
satisfied with  the  judgment  of  the  jus- 
tice may  appeal  to  a  jury  if  the 
amount  in  controversy  exceeds  fifty 
dollars.  In  that  case  a  jury  of  five  men 
is  empanelled  from  a  list  previously 
made  up.  and  the  justice  presiding,  the 
case  is  tried  by  that  jury.  Code  of  Ga. 
(1882),  §4157  (c). 

(bb.)  In  Florida,  too,  a  jury  may  be 
demanded  in  every  case  in  which  the 
amount  in  controversy  exceeds  five  dol- 
lars. The  details  correspond  with  the 
general  practice.  Rev.  Laws  Fla. 
(1880,00.646,647. 

(cc.)  The  following  is  a  good  form 
for  the  writ  for  summoning  a  jury  in 
any  State  in  which  jury  trials  are  ac- 
corded in  justices'  courts: 
FORM. 

STATE   OF  ,  ) 

  County,  J  **' 

State  of  to  any  constable  of  said 

county  Greeting. 

We  command  you  to  summon  

good  and  lawful  men  of  your  county  to 

appear  before  me  at  on  the   

day  of         A.  D.  18 — ,  who  are  not  of 

kin  to  ,  the  plaintiff,  or  to  

 ,  the  defendant,  to  make  a  jury  be- 


tween said  parties  in  a  plea  of  (or 

"in  a  civil  action");  because  as  well  the 
plaintiff  as  the  defendant  have  put 
themselves  upon  the  country  for  trial; 
and  have  you  then  and  there  the  names 
of  the  jury  and  this  writ.    Witness  my 

hand  antf  seal  this          day  of  , 

A.  d.  18—.  ,  J.  P.  [l.  s.J 

If  by  the  statute  of  the  State  the 
jurisdiction  of  the  justice  is  limited  to 
his  township,  instead  of  saying  "to  any 
constable  of  said  county,  say  "to  the 

constable  of    township  in  said 

county."  And  in  the  body  of  the  writ 
instead  of  saying,  "lawful  men  of  your 
county"  say  "lawful  men  of  your  town- 
ship. 

1.  1  Rev.  Stat  Mo.  (1879),  ch-  44>  I 
2974;  Rev.  Stat.  Ohio  (1880),  $  6547; 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  95- 
In  some  States  the  jury  fee  must  be 
advanced  by  the  party  demanding  the 
jury,  but  it  is  subsequently  taxed  to  the 
party  adjudged  to  pay  the  costs.  Comp. 
Laws  Kan.  (1885),  ch.  39,  §  16;  Rev. 
Stat.  111.  (1880),  ch.  79,  $  44.    In  Okie, 
when  the  verdict  is  delivered  to  the 
justice,  and  before  judgment  is  ren- 
dered, the  successful  party  must  pay 
the  jury  fee.   If  the  jury  do  not  agree, 
the  party  calling  the  jury  pays  the  fee. 
Rev.  Stat  Ohio  (1880),  $  6564.  In 
Michigan,  the  demand  must  be  made 
before  any  adjournment  of  the  case,  or 
the  right  of  the  party  to  do  so  is 
waived,  yet  the  justice  of  his  own 
motion  and  discretion  may  call  a  jury. 
Van  Syckle  v.  Kellog,  19  Mich.  49.  If 
a  jury  is  in  attendance  and  a  continu- 
ance is  had,  they  must  attend  at  proper 
time  and  place  without  further  notice. 
Rev.  Stat  Ohio  (1880),  $  6554;  Comp 
Laws  Kan.  (1885),  ch.  81,  $  105.  The 
demand  for  the  jury  must  be  made  in 
good  faith.  Where  a  defendant  had  had 
two  adjournments  and  applied  for  a 
third  and  delayed  the  case  on  the  day 
finally  set  for  hearing,  demanded  a  jury, 
pretending  to  look  for  an  officer  to  call 
the  jury,  but  to  deceive  the  justice  and 
delay  the  trial;  held,  that  the  justice 
could  try  the  case  himself.    Daniels  v. 
Scott,  7  Halst  (N.  J.)  27.  Compare 
Boat  v.  Berg,  51  Mich.  8. 
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pear  and  act  as  jurors  in  the  cause.1  The  jurors  must  not  be 
akin  to  either  party  nor  interested  in  the  suit,  and  must  be  citi- 
zens of  the  United  States,  and,  generally,  must  be  qualified  elec- 
tors of  the  territory  over  which  the  justice  has  jurisdiction.* 
When  they  appear  before  the  justice  and  the  panel  is  full,  the 
jurors  are  sworn  to  answer  questions  touching  their  qualifications 
to  sit  as  jurors  in  the  cause.3  If  the  answer  to  any  of  the  ques- 
tions shows  the  juror  to  be  incompetent,  he  may  be  challenged 
by  either  party  for  "cause."4  If  no  challenge  for  cause  exists, 
in  many  States  either  party  has  a  right  peremptorily  to  challenge 
a  certain  number  of  the  jurors.5  If,  by  challenge,  or  by  not  being 
able  to  summons  all  the  original  jurors,  a  vacancy  exists,  it  is  to 
be  filled  from  the  bystanders  by  the  constable  on  the  order  of 


1.  Rev.  Stat.  III.  (1880),  ch.  79,  $  45; 
Rev.  Stat.  Ohio  (1880),  §  6550;  Comp. 
Laws  Kan.  (1885),  ch.  81,  $  98.  Com- 
pare 1  Rev.  Stat.  Mo.  (1879),  ch.  44,  § 
2977.  And  if  necessary  an  adjourn- 
ment must  be  had  to  give  time  to  sum- 
mon the  jury.  Rev.  Stat.  Ohio  (1880), 
§  6548;  Comp.  Laws  Kan.  (1885),  ch. 
81,  $  96. 

3.  The  proceedings  by  which  a  jury 
is  to  be  obtained  in  a  justice  court  are 
purely  statutory  and  should  be  strictly 
complied  with,  otherwise  the  judgment 
on  their  verdict  cannot  be  sustained. 
Brisbane  v.  McOmber,  56  Barb.  (N. 


Y.)  37s ;  Becker  v.  Sitterly,  58  How. 
Pr.  (N.  Y.)  38.  In  Illinois,  the  statute 
provides,  "if  any  juror,  summoned  as 


aforesaid,  shall  be  interested  in  the  event 
of  the  suit  or  of  kin  to  either  party,  or 
shall  have  formed  or  expressed  his  set- 
tled opinion  on  the  matter  about  to  be 
tried,  or  has  served  on  a  jury  in  any 
trial  before  a  justice  of  a  peace,  at  any 
time  within  three  months,  or  shall,  for 
any  other  cause,  be  a  partial  or  im- 
proper juror,  in  that  case  the  justice 
shall  discharge  such  juror,  at  the  in- 
stance of  either  party."  Rev.  Stat 
111.  (1880),  ch.  79,  §  47.  In  Kansas,  the 
jurors  must  be  "lawful  men  having  the 
qualifications  of  jurors  in  the  district 
court."  Comp.  Laws  Kan.  (1885),  ch.  81, 
4  95,  and  ch.  54,  §  2,  which  provides  that 
the  jurors  for  the  district  court  shall 
have  "the  qualifications  of  electors." 
Any  person  who  shall  have  been  con- 
victed of  any  crime  which  disqualifies 
him  as  a  juror,  "or  who  has  been  arbi- 
trator on  either  side,  relating  to  the 
same  controversy;  or  who  has  an  in- 
terest in  the  cause;  or  who  has  an 
action  pending  between  him  and  either 
party;  or  who  has  formerly  been  a  juror 
In  the  same  cause;  or  who  is  employer, 


or  employee,  counselor,  agent,  steward 
or  attorney  of  either  party;  or  who  is 
subpoenaed  as  a  witness,  or  who  is  akin 
to  either  party;  or  any  person  who  shall 
have  served  once  on  a  jury,  as  a  tales- 
man of  the  trial  of  any  cause,  in  the 
same  court  during  the  term,  he  may  be 
challenged  for  such  causes."  Comp. 
Laws  Kan.  (1885),  ch.  80,  §  270.  See 
also  Rev.  Stat.  Mo.  (1879),  ch.  44,  $ 
2978.  In  Ohio,  the  jurors  must  be 
"qualified  electors."  Rev.  Stat  Ohio 
(1880),  §  6547.  A  constable  who  is  a 
party  to  the  suit  cannot  summons  the 
jury.  Cramer  f.Cawley,  1  Coxe(N  J.)  43. 

».  Proffatt  on  Jury  Trial,  §  166.  In 
Ohio,  it  seems,  a  juror  is  not  sworn, 
voir  dire,  unless  objected  to.  Rev. 
Stat.  Ohio  (1880),  §  6555. 

4.  Proffatt  on  Jury  Trial,  165- 
203. 

5.  In  Kansas,  the  plaintiff  and  dc  - 
fendant  are  entitled  to  challenge  per- 
emptorily two  talesmen.  Comp.  Laws 
(1885),  ch.  81,  $  104.  In  Illinois,  each 
party  shall  have  the  right  to  three  per- 
emptory challenges  of  talesmen.  Rev. 
Stat.  111.  (1880),  ch.  79.  §  47.  In  Mis- 
souri, in  civil  cases,  if  there  be  two  or 
more  plaintiffs  or  defendants,  they  shall 
join  in  their  challenges.  1  Rev.  Stat.  Mo. 
(1879),  ch.  44,  y  2978.  In  Kansas,  in 
misdemeanors,  where  two  defendants 
are  jointly  charged,  and,  being  refused  a 
separation,  are  put  on  trial  together, 
each  is  entitled  to  same  number  of  per- 
emptory challenges  as  if  tried  separately. 
State  v.  Burein,  29  Kan.  689.  See  also 
Cruce  v.  State,  59  Ga.  83;  Smith  v. 
State,  57  Miss.  22;  Mahan  v.  State,  10 
Ohio  233.  In  Michigan,  it  is  held, 
in  civil  cases,  each  party  may  peremp- 
torily challenge  two  jurors,  and  when 
all  the  defendants  unite  in  one  plea  and 
defence  and  have  the  same  counsel. 
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the  justice.1  And  when  the  panel  is  full  of  qualified  jurors,  and 
all  allowed  challenge  exercised,  the  jurors  are  sworn  to  try  the 
cause*  and  the  jury  is  then  said  to  be  empanelled. 

(13)  Jury  Trial. — The  justice  court  is  composed  of  the  justice 
sitting  as  sole  judge  of  law  and  fact,  except  in  cases  in  which 
trial  by  jury  has  been  demanded  by  one  of  the  parties.  When 
a  justice  presides  over  a  jury  trial,  the  same  rules  of  propriety 
should  control  his  conduct  that  are  presumed  to  govern  that  of 
judges  of  courts  of  record.8  The  justice  should  preside  over  the 
trial  with  becoming  dignity.  His  province  is  clearly  defined.  It 
is  his  duty  to  administer  the  oaths  to  the  witnesses  and  to  pass 
upon  tiie  competency  and  relevancy  of  the  testimony  offered.4 
And  the  jury  are  the  judges  of  the  credibility  of  the  witnesses, 
and  what  their  testimony  proves.6  The  order  of  the  trial  is  the 
same  as  when  the  justice  tries  the  case  alone.6 

(14)  Instructions  to  Jury. — After  the  evidence  is  submitted  to 
the  jury,  in  some  States,  the  justice  is  required,  upon  the  request 
of  either  party,  to  instruct  the  jury  upon  any  point  of  law  arising 
in  the  case,  but  such  instructions  shall  be  reduced  to  writing  be- 
fore they  are  given,  and  shall  be  filed  among  the  papers  in  the 
<ase.' 

(15)  Evidence. — The  production  of  evidence,  the  examining  of 
witnesses  and  the  general  rules  for  jury  trials  in  a  justice  court 
are  the  same  as  in  the  higher  courts.8 


only  two  challenges  to  all  of  the  de- 
fendants are  allowed;  but  where  two  or 
more  defendants  file  separate  pleas,  have 
different  counsel  and  antagonistic  de- 
fences, each  is  deemed  a  -'party,"  and  has 
two  challenges.  Mich.  Comp.  Laws,  § 
•6027.  Stroah  v.  Hinchman,  37  Mich. 
49°- 

1.  In  Illinois,  "when  by  such  dis- 
charge, or  failure  of  any  juror  to  attend, 
the  jury  shall  not  be  complete,  the  jus- 
tice shall  direct  the  constable  to  sum- 
mon as  many  persons  from  among  the 
bystanders  or  other  persons  as  shall  be 
required  to  fill  such  jury,  which  sum- 
mons shall  be  verbal."  Rev.  Stat.  III. 
(1880).  ch.  79,  §47;  1  Rev.  Stat.  Mo. 
(1879),  ch.44.  $  2977. 

2.  The  jurors  must  be  sworn  "well 
and  truly  to  try  the  matter  in  difference 
between  the  parties,  and  to  give  a  true 
-verdict  according  to  the  evidence." 
Rev.  Stat.  Ohio  (x88o),  §  6556;  Comp. 
Laws  Kan  (18S5).  ch.  81,  $105;  1  Rev. 
Stat.  Mo.  (1879),  ch.  44,  $  2979. 

8.  Jury  Trial.  —  Murfree's  Justice, 
Practice,  83,  4S2.  For  a  full  history 
•of  origin  of  jury  trials  see  Proffatt  on 
jury  Trial,  §§  1  to  41.    See  also  Juries. 

4.  Taylor  on  Evidence  (Text  Book 
Series;,  $  2;  Greenleaf 's  Ev.  §  2. 


6.  Taylor  on  Evidence  (Text  Book 
Series),  §  2;  Greenleaf  s  Ev.,  $  2. 

6.  See  Order  of  Trial,  supra,  this 
title. 

7.  Comp.  Laws  Kan.  ( 1885),  ch.  81, 
$  106.  But  as  to  whether  a  justice  should 
instruct  the  jury,  there  is  considerable 
diversity  of  ruling  in  the  various. 
States.  In  Nebraska,  the  justice  can, 
not  instruct  the  jury.  Ives  r.  N orris, 
13  Neb.  252.  In  Iowa,  a  justice  has  no 
authority  to  instruct  the  jury.  St. 
Joseph  Mfg.  Co.  r>.  Harrington,  53 
Iowa  380.  See  also  Wilson  v.  Young, 
15  Neb.  627.  And  in  Illinois  the  jury 
"shall  not  be  instructed  as  to  the  law 
bv  the  justice,  except  as  to  the  form  of 
the  verdict."  Rev.  Stats.  III.  ( 1880),  ch. 
79,  §  46.  In  Georgia,  a  justice  is  not 
required  to  instruct  the  jury,  but  if  he 
does  do  so  he  must  do  so  correctly. 
Adams  v.  Clark,  64  Ga.  648;  Bendheim 
Bros.  &  Co.  v.  Baldwin,  73  Ga.  594.  And 
where  a  justice  is  not  bound  to  give  in- 
structions, a  wrong  instruction  is  error. 
Delancv  v.  Nagle,  16  Barb.  (N.  Y.)  96. 
Trustee's  of  Pen  Yan  v.  Thorne,  6  Hill 
(N.  Y.)  326. 

8.  The  law  regulating  the  procedure 
in  courts  of  common  pleas  and  superior 
courts,  etc.,  which  are  in  their  nature 
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And  in  a  justice  court  a  cause  of  action  must  be  fully  proved.1 . 

(16)  Arguments  of  Counsel  to  Jury. — "The  right  of  argument 
by  counsel  is  as  well  established  as  the  right  of  a  party  to  be 
represented  by  counsel.  Argument  of  a  case  is  as  much  a  part 
of  the  trial  as  the  hearing  of  evidence."* 

(17)  Verdict. — A  verdict  is  the  unanimous  decision  of  a  jury 
reported  to  the  court  on  the  matters  lawfully  submitted  to  them 
in  the  course  of  a  trial.3  When  a  jury  empannelled  in  a  cause 
has  listened  to  the  evidence  adduced  in  the  trial  and  to  the  argu- 
ments of  counsel,  it  is  placed  in  the  charge  of  the  constable  and 
it  retires  to  some  convenient  place  to  be  kept  together  to  deliber- 
ate upon  its  verdict.  And  the  jurors  should  be  kept  together  for 
a  reasonable  time  for  that  purpose.4 

(18)  Jury — Failing  to  Agree — Effect. — Whenever  the  justice  is 
satisfied  that  the  jury  cannot  agree  after  consulting  a  reasonable 
time,  he  may  discharge  them  and  continue  the  case,  and,  if  re- 
quired, must  proceed  to  strike  another  jury  as  in  the  first  in- 
stance ;  the  case  must  be  continued  from  time  to  time  as  the  jus- 


applicable  to  the  proceedings  before 
justices,  and  in  respect  to  which  no 
special  provision  is  made,  are  applicable 
to  the  proceedings  before  justice,  of  the 
peace.  Rev.  Stat.  Ohio  (1880),  \  6705; 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  185. 
See  Witnesses  and  Depositions  under 
title  Miscellaneous,  infra. 

1.  Cicotte  v.  Morse,  8  Mich.  424; 
Lewiston  v.  Proctor,  27  111.  414.  See 
Evidence,  vol.  7,  p.  42,  et  seq.\  1  Bouv. 
Law  Diet,  (nth  ed.),  title  Evidence,  p. 
484;  Burden  of  Proof,  vol.  2.  p.  649. 
And  for  preponderance  of  evidence  see 
Munson  v.  At  wood,  30  Conn.  102; 
Mead  v.  Hustead,  52  Conn.  53,  52  Am. 
Rep.  554;  Welch  v.  Jugenheimer,  56 
Iowa  11,  41  Am.  Rep.  77. 

a.  18  Cent.  Law  Jour.  363.  For  a  full 
discussion  of  this  subject  and  the  trial 
of  the  issue  before  the  jury,  see 
Proffatt  on  Jury  Trial,  ch.  6,  §§  204- 
256,  p.  144. 

3.  2  Bouv.  Law  Diet,  (nth  ed.),  tit. 
Verdict,  p.  622;  22  Am.  Law  Review 

853- 

4.  After  the  jury  shall  have  been 
sworn  they  shall  sit  together,  hear  the 
proofs  and  allegations  of  the  parties, 
and,  after  hearing  the  same,  shall  be 
kept  together  in  some  convenient  place 
under  the  charge  of  the  constable  until 
they  have  agreed  upon  their  verdict  or 
shall  be  discharged  by  the  justice. 
Comp.  Laws  Kan.  (1885),  ch.  82,  §  107; 
Rev.  Stat.  Ohio  (1880),  $  6557.  It  is 
decided  in  New  York  that  the  only  ver- 
dict a  jury  can  render  is  a  general  one 
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for  plaintiff  or  for  defendant;  any  other 
facts  found  will  not  prejudice  the  other 

aMarclellus  v.  Countryman,  65 
.  (N.  Y.)  201.  But  in  New  Jer- 
sey it  has  been  held  the  jury  may  find 
a  special  verdict.  Watkins  v.  Pintard, 
1  Coxe  (N.  J.)  378.  When  the  jt-ry 
have  agreed  they  must  deliver  their 
verdict  publicly  to  the  justice,  who 
must  enter  it  upon  his  docket.  Rev. 
Stat.  Ohio  (1880),$  6558;  Comp.  Laws 
Kan.  (1885).  ch.  81,  $  108;  Board  etc.  v. 
Turk,  2  T.  &  C.  (N.  Y.)  367.  The  ver- 
dict should  be  in  writing,  but  it  need  be 
signed  only  by  the  foreman  selected  by 
the  jury  for  that  purpose.  When  the 
verdict  is  presented  to  the  justice  it 
should  be  read  to  the  jury  and  they 
should  be  asked  if  it  be  their  Verdict. 
Hanson  v.  Lawson,  19  Kan.  201;  I  Rev. 
Stat.  Mo  (1879),  ch.  44,  $  2981.  If  the 
verdict  exceeds  the  justice  jurisdiction, 
the  excess  may  be  remitted.  Clarke 
v.  Denure,  3  Den.  (N.  Y.)  319. 
And  the  verdict  should  be  reasonably 
construed  by  the  justice  Wilson  v. 
McCrellies,  50  Mich.  347.  A  verdict 
may  be  corrected  in  form  by  the  jury 
by  direction  of  the  justice  in  his  pres- 
ence, or  the  jury  may  retire  for  that 
purpose.  Crocker  v.  Hoffman.  48  Ind. 
207.  But  after  the  verdict  has  been  re- 
ceived by  the  justice  and  judgment 
rendered  thereon,  and  entered,  the  rec- 
ord cannot  be  changed  in  any  respect. 
Allen  v.  Swann,  32  Hun  (N  Y.)  363. 
And  when  a  case  is  tried  Saturday,  and 
the  jury  returned  their  verdict  on  Sun- 
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tice  thinks  reasonable,  unless  the  parties  otherwise  agree,  or  unless- 
they  agree  that  the  justice  may  render  judgment  on  the  evidence 
already  heard.1 

(19)  Judgment  on  Verdict — When  to  be  Rendered. — When  the 
jury  have  agreed  upon  their  verdict,  it  must  be  reduced  to  writ- 
ing, signed  by  the  foreman,*  and  returned  to  the  justice,  and. 
must  be  delivered  publicly  to  the  justice,  who  must  enter  it  upon 
his  docket.8  The  verdict  should  be  read  to  the  jury  and  they 
should  be  asked  if  it  is  their  verdict.4  And  if  they  assent  to  it,, 
the  verdict  should  be  received  and  jury  discharged.  And  the 
justice  must  "immediately"  render  judgment  upon  the  verdict.* 


day  morning,  held,  the  justice  should 
render  judgment  immediately  on  re- 
ceiving the  verdict  Thompson  v. 
Church,  13  Neb.  207.  It  was  held,  in 
New  Tork,  that  the  justice  could  re- 
ceive a  verdict  on  Sunday  and  discharge 
the  jury.  Allen  v.  Godfrey,  44  N.  Y.- 
433;  McNamara  v.  Spees,  25  Wis.  539; 
Hall  v .  Mallory,  56  Wis.  355;  Proftatt 
on  Jury  Trial,  §  451;. 

1.  Rev.  Stat.  Ohio  (1880),  §  6539; 
Comp.  Laws  Kan.  ( 1885),  ch.  81,  §  109. 
Two  or  three  hours'  consultation  by  a 
jury  is  not  sufficient  to  justify  their  dis- 
charge because  they  cannot  agree  upon 
their  verdict.  Gulick  v.  Van  Tilburgh, 
1  Harr.  (N.J.)  417.  The  justice  is  the 
person  to  determine  when  the  jury 
have  consulted  for  a  reasonable 
time.  The  jury  cannot  determine 
this  and  separate  without  permission  of 
the  justice.  Murphy  v.  Wilson,  46  Ind. 
537- 

3.  When  Judgment  to  be  Rendered  on 

the  Verdict. — Hanson  v.  Lawson,  19 
Kan.  201;  1  Rev.  Stat.  Mo.  (1879),  ch. 
44,  §  2981. 

3.  Rev.  Stat.  Ohio  (1880),  $  6558; 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  108; 
Board  etc.  v.  Turk,  2  T.  &  C.  (N.  Y.) 
367.  Entering  the  verdict,  "it  seems," 
is  a  sufficient  entry  of  judgment  in 
Texas.  Davis  v.  Pinckney,  20  Tex. 
340. 

4.  Hanson  v.  Lawson.  19  Kan.  201. 

5.  Comp.  Laws  Kan.  (1885),  ch.  81,  § 
nc;.  Or  "forthwith."  1  Rev.  State.  Mo. 
(1879),  ch.  44,  <j  2991.  In  Iowa,  in  jury 
trials,  judgment  must  be  rendered  on 
the  verdict  "forthwith,"  or  the  right  to 
do  so  is  lost.  Harper  v.  Albee,  10  Iowa 
389.  In  Nevada,  it  is  held  that  where 
the  justice  omits  to  enter  judgment  on 
the  verdict  "forthwith,"  he  may  do  so  as 
soon  as  his  attention  is  called  to  the 
omission,  although  a  premature  notice 
of  appeal  is  given  and  bond  filed.  Fu- 
gitt  v.  Cox,  2  Nev.  370.    In  Indiana,  it 
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is  the  duty  of  the  justice  "immediately** 
to  enter  judgment  in  accordance  with 
the  verdict,  and  if  he  delays  to  do  so  for 
six  or  more  days  it  is  a  violation  of  the 
law.  but  the  judgment  is  not  invalidated- 
Martin  v.  Pifer,  96  Ind.  245.  In  Ne- 
braska, it  is  a  justice's  duty  to  enter 
judgment  "immediately"  upon  the  ver- 
dict. And  in  that  State  a  distinction  is 
made  between  rendering  .  judgment 
upon  the  verdict  "immediately"  and  in 
rendering  judgment  "immediately" 
when  the  justice  decides  the  case.  Aus- 
tin v.  Brock,  16  Neb.  642;  Huff  v.  Bab- 
bott,  14  Neb.  150.  In  New  Torh,  it  is 
held  that  "forthwith"  is  within  twenty- 
four  hours.  Goodrich  v.  Sulivan,  1  T- 
&  C.  (N.  Y.)  191.  In  Wisconsin,  it  is 
held  "forthwith"  means  instanter  on  re- 
ceipt of  the  verdict.  Wearne  v.  Smith, 
32  Wis.  412.  In  Michigan,  the  judg- 
ment must  be  rendered  upon  the  ver- 
dict "immediately,"  but  a  distinction  is 
made  between  "render"  and  "enter" 
judgment.  Saunders  v.  Tisga  Co.,  27 
Mich.  520.  In  Kansas,  it  is  held  that 
"while  'render'  and  'entered'  are  both 
used  in  section  115  of  the  Justices  act, 
the  only  construction  on  that  obviates 
all  difficulties  is  to  interpret  the  words 
'entered'  as  used  therein  in  the  sense  of 
'rendered.'  When  the  judgment  is 
formed  in  the  mind  of  the  justice,  and 
then  publicly  announced  by  him,  it  is 
'rendered.'  In  a  literal  sense  the  writ- 
ing up  of  the  judgment  on  the  docket  is 
'entering'  it."  Conwell  v.  Kuykendall, 
29  Kan.  707.  See  also  102  N.  Y.  296. 
The  judgment  must  be  entered  "forth- 
with" in  Wisconsin,  even  though  the 
verdict  be  rendered  on  a  public  holi- 
day. Perkins  v.  Jones,  28  Wis.  243.  In 
a  jury  trial  before  a  justice  the  jury  re- 
tired at  10:30  p.m.  on  Saturday  and 
returned  their  verdict  at  7:30  a.m.  on 
Sunday.  Held,  that  the  justice  should 
render  judgment  immediately  upon  re- 
ceiving   the    verdict.   Thompson  v- 
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(20)  Bill  of  Exceptions. — In  some  States,  in  cases  before  a  jus- 
tice, whether  tried  by  the  justice  or  a  jury,  either  party  may  ex- 
cept to  the  opinion  of  the  justice  on  any  question  of  law  arising 
during  the  trial,  and  when  either  party  allege  such  exceptions,  it 
is  the  duty  of  the  justice  to  sign  the  bill  of  exceptions,  if  truly 
made  with  the  point  decided,  so  as  to  be  made  a  part  of  the 
record,  and  when  either  party  during  the  trial  requires  time  to 
prepare  his  bill  of  exceptions,  the  justice  must  appoint  a  time 
when  it  must  be  settled  and  signed.1 

(21)  New  Trials. — In  several  States  the  statutes  provide  that 
when  the  justice  is  satisfied  "  that  the  verdict  was  obtained  by 
fraud,  partiality,  or  undue  means,"  he  may  grant  a  new  trial.* 


Church,  13  Neb.  287.  See  Harrison  v. 
Saver,  27  Mich.  476.  In  justice  court 
the  verdict  was  returned  at  to  p.m. 
o'clock  Saturday  and  the  justice  ad- 
journed his  court  until  Monday  and 
then  rendered  judgment.  Held,  he  had 
lost  jurisdiction.  McNamara  v.  Spees, 
25  Wis.  539.  Fourteen  hours'  delay  to 
render  judgment  on  the  verdict  was 
held  to  be  fatal  to  jurisdiction.  Hall  v. 
Mallory,  56  Wis.  355.  See  generally  as 
to  a  verdict  delivered  on  a  Sunday. 
Proffatt  on  Jury  Trial,  §  455;  Bass  v. 
Irwin,  49  Ga.  436;  Davis  v.  Fish,  1  G. 
Green  (Iowa)  410;  Heller  v.  English, 
4  Stroh.  (S.  Car.)  486;  Huigekoper  v. 
Cotton,  3  Watts  (Pa.)  56;  Cory  v.  Sil- 
coz,  5  Ind.  370;  Houghtaling  v.  Os- 
bom,  15  Johns.  (N.  Y.)  119;  Stone  v. 
Bird,  16  Kan.  488;  Webber  v.  Merrill, 
34  N.  H.  202. 

Where  a  verdict  has  been  received 
and  the  justice  fails  to  render  judgment 
on  it  for  five  days,  held,  such  judg- 
ment is  not  void.  Stillman  v.  McCon- 
nell,  36  Kan.  398. 

1.  Rev.  Stat.  Ohio  (1880),  §  6565. 
The  same  is  the  law  in  Kansas,  but 
the  bill  of  exceptions  may  be  signed 
and  sealed  at  any  time  within  ten  days 
from  the  day  on  which  judgment  is 
given  in  the  action,  and  not  thereafter. 
Comp.  Laws  Kan.  (1885),  ch.  81,  §  112. 
Consult  Greenwell  v.  Grenwell,  28  Kan. 
413;  Lee  v.  Loveridge,  11  Kan.  487; 
Hagaman  v.  Neitzell,  15  Kan.  383. 

2.  Rev.  Stat.  Ohio  (1880),  §  6560; 
Comp.  Stat  Neb.  (1880),  p.  643;  Comp. 
Laws  Kan.  (1885),  ch.  81,  $  no,  which 
has  in  addition,  "or  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  or 
is  contrary  to  law."  (However,  this 
law  of  Kansas  is  amended  by  Laws  of 
Kansas  1885,  P-  2S4-)  The  supreme 
court  of  Kansas,  in  construing  section 
no,  says,  "Section  no,  Justice  Code, 


does  not  authorize  a  new  trial  to  be 
granted  in  any  case,  except  where  there 
has  been  a  'verdict,'  and  the  word  'ver- 
dict' has  a  well  defined  signification  in 
law.  It  means  the  decision  of  a  jury, 
and  it  never  means  the  decision  of  a 
court  or  a  referee  or  a  commissioner," 
and  "there  can  be  no  great  hardship  in 
not  conferring  authority  upon  justices  of 
the  peace  to  grant  new  trials  where  the 
case  has  been  tried  by  the  justice  alone." 
Kerner  v.  Petigo,  25  Kan.  652;  Stager 
v.  Harrington,  27  Kan.  414.  The  new 
trial  is  obtained  by  filing  a  motion 
setting  up  the  statutory  grounds  there- 
for, within  a  certain  number  of  days, 
generally  four  or  five  days  after  the 
trial,  or  after  judgment  is  rendered,  in 
some  States.  Cox  v.  Tyler,  6  Neb.  297; 
Theilen  v.  Hann,  27  Kan.  778.  And  the 
opposite  party  must  have  a  certain 
number  of  days'  notice  unless  the  motion 
be  made  on  the  day  of  trial  and  in  the 
presence  of  the  opposite  party.  Mur- 
free's  Justice,  Practice,  §  534.  And 
when  the  justice  grants  a  new  trial  he 
must  set  a  day  and  an  hour  therefor  of 
which  the  opposite  party  must  have  a 
certain  number  of  days'  notice,  usually 
three,  to  be  given  by  the  party  applying. 
Rev.  Stat.  Ohio  (1880),  §  6561;  Rev. 
Stat.  Ind.  (t88i),  $  1487;  Comp.  Laws 
Kansas  (i88i),ch.8i,  §  no.  Infndiana, 
a  new  trial  may  be  had,  after  the  usages 
of  the  circuit  court,  within  four  day» 
after  judgment  is  entered  by  the  justice. 
Notice  of  the  motion  must  be  given  the 
opposite  party,  unless  he,  his  agent  or 
attorney  is  present  when  it  is  made. 
Murfree's Justice,  Practice,  §  584;  citing- 
Robedeau  v.  Ewing,  5  Blackf.  (Ind.) 
552;  Foist  v.  Coppin,  35  Ind.  471;  Vol- 
gelo  v.  Tobacco  Co.,  49  Ind.  218.  A 
new  trial  cannot  be  granted  on  account 
of  newly  discovered  evidence  after  four 
days  from  the  entering  of  the  judgment. 
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(22)  Costs. — If  a  new  trial  is  given  upon  payment  of  costs,  and 
the  costs  are  paid,  they  cannot  be  retaxed  or  recovered  by  the 
party  paying  them  in  any  event.    Tarpey  v.  Crutchfield,  38  Ind. 

358. 

(23)  Judgment — When  to  be  "Rendered"  and " Entered." — A 
judgment  is  the  decision  or  sentence  of  the  law,  given  by  the 
justice  as  the  result  of  the  proceeding  had  before  him.1 

It  is  the  duty  of  the  justice,  when  the  evidence  has  all  been 
heard,  and  the  arguments  of  attorneys  also,  where  attorneys  are 
allowed  in  justice  courts,  to  render  judgment.*  There  is  a  dis- 
tinction made  in  some  States  between  "rendering"  and  "enter- 
ing" judgment  ;3  and  there  is  a  difference  as  to  the  time  in  which 
the  justice  is  to  "  render"  his  judgment,  when  the  case  is  tried  by 
himself,  or  when  it  is  tried  by  a  jury.  When  the  cause  is  tried  by 
the  justice,  in  some  States,  he  may  take  the  matter  under  advise- 
ment for  a  short  time  ;*  but  where  a  jury  tries  the  case  and  ren- 
ders a  verdict  there  is  nothing  for  the  justice  to  take  under  con- 
sideration, and,  therefore,  in  general,  the  rule  is  that  the  justice 
upon  the  verdict  must  render  his  judgment  "immediately,"  or,  as 
some  statutes  provide,  "  forthwith."  5 

And  in  some  instances  the  justice  himself  must  "immediately," 
or  "forthwith,"  render  his  judgment,  as  when  the  defendant  is  in 
actual  custody,  under  order  of  arrest,  or  judgment  is  confessed,  or 
the  suit  is  dismissed.6 


Vogel  v.  Lawrenceburg  etc.  Co.,  49 
Ind.  218.  If  the  court  finds  the  facts 
contrary  to  the  evidence,  the  remedy  is 
by  motion  for  a  new  trial.  Lockwood  v. 
Dills,  74  Ind.  56.  In  North  Carolina, 
a  justice  may  rehear  a  case  decided  by 
himself  when  "mistake,  surprise  or 
excusable  negligence  is  shown"  and 
the  application  is  made  in  ten  days 
after  judgment,  but  not  otherwise,  but  a 
new  trial  cannot  be  allowed  in  a  justice 
court.  Navassa  Guano  Co.  v.  Bridg- 
ers,  93  N.  Car;  439;  approving  Frone- 
berger  v.  Lee,  66  N.  Car.  333;  Mc- 
Dowell v.  Walkins,  76  N.  Car.  399, 
and  some  other  cases.  See  also  Morris 
Shrylock,  50  Miss.  590,  and  Brown 
v .  Butts,  15  S.  Car.  488.  In  Georgia, 
a  justice  cannot  set  aside  a  void  judg- 
ment, but  he  may  treat  it  as  absolutely 
null.  Fountaine  v.  Bergen,  55  Ga.  410. 
He  cannot  grant  a  new  trial.  Dalton 
etc.  v.  Haddock,  54  Ga.  584;  Chapman 
v.  Floyd,  68  Ga.  455.  New  trials,  in 
/ ndiana,  are  granted,  after  the  usages  of 
the  circuit  court.  Rev.  Stat.  Ind. 
(r88i),  $  1487.  By  the  amendment  in 
Kansas,  on  motion  of  the  aggrieved 
party  within  five  days  after  the  decision 
or  verdict,  the  justice  may  vacate  the 
decision  or  verdict  and  give  a  new  trial, 


"for  the  same  reasons  and  upon 
the  Bame  terms  and  conditions  as 
provided  in  the  code  of  civil  pro- 
cedure in  like  causes,"  and  the  justice 
must  set  a  time,  and  the  opposite 
party  must  have  at  least  three  days' 
notice.  Laws  of  Kansas  1885,  p.  254. 
Appearing  and  defending  on  a  new 
trial  is  a  waiver  of  irregularities  in 
granting  it.  McHam  v.  Gentry ,33  Tex. 
441. 

1.  Judgment,   1    Bouv.  Law  Diet, 
(nth  ed.),  p.  676. 
3.  Murfree's  Justice,  Practice,  $  545- 

3.  See  Rendering  and  Enter- 
ing Judgment,  under  Trial  by 
Justice,  supra,  and  Judgment  to 
be  Rendered  on  Verdict,  When, 
supra. 

4.  When  a  case  is  taken  under  advise- 
ment, the  justice  should  regularly  ad- 
journ the  case  to  a  certain  day  and  hour, 
or  give  notice  of  the  day  and  hour  when 
he  will  render  his  judgment.  Edwards 
v.  Hance,  7  Halst.  (N.  J.)  108.  See 
Takinga  Case  Under  Advisement, 
supra. 

6.  See  Judgment  on  Verdict, 
supra. 

6.  See  Taking  a  Cask  Under  Ad- 
visement, supra. 
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Under  the  decision  of  several  of  the  States  construing  the 
statutes  concerning  the  rendering  and  entering  of  judgments  by 
justices,  the  meaning  of  the  words  "  forthwith  "  and  "  immedi- 
ately "  has  been  differently  determined.1 

There  may  be  a  judgment  of  dismissal  or  a  judgment  upon  the 
merits  of  the  case.* 

In  order  to  have  a  valid  judgment  there  must  be  jurisdiction 
by  the  justice  of  both  the  subject  matter  and  of  the  person.8 
But  when  this  jurisdiction  is  obtained,  the  final  judgments  of  jus- 
tices are  as  conclusive  in  matters  within  their  jurisdiction  as  are 
the  judgments  of  the  higher  courts.4  The  judgment  must  be 
rendered  within  the  time  prescribed  by  law  after  the  trial  or  juris- 
diction will  be  lost.5  But  mere  irregularities  in  the  proceedings 
will  not  render  the  judgment  void.  No  particular  form  is  neces- 
sary to  constitute  a  judgment,  yet  sufficient  attention  to  form  is 
necessary  in  order  that  the  rights,  and  no  more  than  the  rights,  of 
the  parties  to  the  litigation  may  be  exhibited  that  they  may  be 
enforced  or  protected  by  the  judgment.6   A  judgment  in  justice 


1.  See  Judgment  on  Verdict, 
supra. 

3.  Case  v.  Hannahs,  2  Kan.  490.  A 
total  failure  of  proof  does  not  authorize 
the  dismissal  of  a  suit,  on  the  applica- 
tion of  a  defendant  for  that  cause,  but  it 
is  a  matter  of  instruction  to  the  jury,  or 
of  decision  by  the  court  on  the  merits 
in  the  trial.  Case  v.  Hannahs,  2  Kan. 
400,  yet  it  is  immaterial  error  to  dismiss 
plaintiff's  action  if,  in  fact,  the  judgment 
should  have  been  against  him  on  the 
merits.  Seckler  v.  Delfs,  25  Kan.  161. 
Justice's  courts  are  courts  of  limited 
jurisdiction,  and  facts  giving  them  juris- 
diction must  appear  by  the  record,  as 
there  is  no  presumption  of  jurisdiction; 
but  in  cases  where  they  appear,  by  the 
record,  to  have  jurisdiction,  the  pre- 
sumption is  in  favor  of  the  formality 
and  regularity  of  the  proceedings. 
Clauge  v.  Hodgson,  16  Minn.  329; 
Storm  v.  Adams,  56  Wis.  137;  Hazlett 
v.  Ford,  10  Watts  (Pa.)  102;  See 
Thompsons.  Acree,  69  Ala.  178;  Kee- 
nan  v.  Com.  Dallas  Co.,  26  Ala.  568; 
Clyde  etc.  Co.  v.  Parker,  22  Barb.  (N. 
Y.)  323.  And  when  a  case  is  fairly 
tried,  and  finally  submitted  to  the  jus- 
tice, who  gives  a  judgment  for  defend- 
ant, though  without  costs,  it  is  conclu- 
sive on  the  plaintiff,  a  bar  to  another 
action,  and  an  end  of  the  controversy. 
Blum  v.  Hartman,  3  Daly  (N.  Y.)  47. 

8.  Murfree's  Justice,  Practice,  106- 
109,  and  cases  cited. 

4.  Blum  v.  Hartman,  3  Daly  (N.  Y.) 
47;  Roberts  v.  Lovejoy,  60  Tex.  253. 


6.  McNamara  v.  Spees,  25  Wis.  539; 
Hall  v.  Mallory,  56  Wis.  355;  Brady  v. 
Tabor,  29  Mich.  199;  Barker  v.  Wheeler, 
44  Mich.  176;  Wearne  v.  Smith,  32 
Wis.  412.  But  see  Saunders  v.  Tisga 
Co.,  27  Mich.  520;  Richardson  v.  Smith, 
59  N.  H.  517;  Fox  v .  Meacham,  6  Neb. 
530;  Roby  v.  Verner,  31  Kan.  306; 
Glover  v.  Halman,  13  Heisk.  (Tenn.) 
519.  Compare  Knapp  v.  King,  6  Oreg. 
243;  Saunders  v.  Pike,  6  Oreg.  312. 

6.  Glover  f. Halman,  13  Heisk. (Tenn.) 
519;  Nelson  v.  Becker,  14  Kan.  509; 
Meisse  v.  McCoy,  17  Ohio  St.  225. 
Entering  the  verdict  "it  seems"  is  a 
sufficient  entry  of  judgment,  in  Texas. 
Davis  v.  Pickney,  20  Tex.  340.  In 
Illinois,  judgment  cannot  be  rendered 
for  more  than  the  amount  endorsed  on 
the  summons,  it  being  equivalent  to  the 
ad  damnum  in  a  complaint.  Toledo, 
etc.  R.  Co.  v.  Pence,  71  111.  174.  A 
judgment  rendered  by  a  justice  after 
his  term  expires  is  a  nullity.  Gage  v. 
Vail,  73  Mo.  454.  A  judgment  against 
copartners  as  a  firm  without  naming 
the  individuals  is  held  good.  McDon- 
ald v.  Simcox,  98  Pa.  St.  619.  Where 
the  justice  render  judgment  upon  a  note 
for  $300,  and  in  addition  thereto  added 
attorney  fees  included  in  the  note  on 
which  judgment  was  rendered  which 
attorney  fees  made  the  amount  exceed 
the  sum  for  which  the  justice  could  ren- 
der judgment,  held,  that  the  judgment 
for  attorney  fees  was  error,  but  that  the 

J'udgment  was  valid  to  the  extent  of 
1300   and  ordinary  costs.     Reed  v. 
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court  is  not  a  lien  upon  the  property  of  the  defendant.1 

A  judgment  cannot  be  rendered  against  a  defendant  upon  an 
amended  bill  of  particulars  or  complaint  without  the  defendant 
having  notice  of  the  amendment ;  but  if  the  amendment  is  im- 
material, the  party  against  whom  the  amendment  is  made  is  not 
prejudiced  thereby.* 

(24)  Judgment  by  Confession. — Judgment  may  be  rendered  on 
confession  of  the  defendant.3 

(25)  Judgment  by  Default. — If  the  plaintiff  fails  to  appear  on 
the  return  day  within  the  prescribed  time,  or  on  a  day  and  time 
to  which  the  case  is  adjourned,  the  proper  judgment  to  render  in 


Shum,  63  Iowa  378.  A  judgment  by 
the  justice  in  a  civil  case  elsewhere  than 
at  the  place  for  holding  the  justice  court 
re  void.  Johnson  v.  Heitman,  67  Ga. 
482.  Compare  Jones  v.  Church  of  the 
Holy  Trinity,  15  Neb.  81.  See  also 
Dur'fee  v.  Drennelle.c/)  111.  371;  Wilcox 
t.  Johnson,  34  Kan.  655;  Phillips  v. 
Thralls,  26  Kan.  780;  Clements  v.  San 
Antonio,  34  Tex.  35. 

In  Indiana,  it  is' the  duty  of  the  jus- 
tice to  enter  of  record  "a  copy  of  the 
cause  of  action;"  but  his  omission  or 
failure  to  do  so  will  not  avoid  the  judg- 
ment. Reed  v.  Whitton,  78  Ind.  579. 
Where  the  docket  shows  the  title  of  the 
cause  in  full  names  of  the  parties, 
reciting  the  steps  taken  in  the  case,  and 
ends  with  the  rendition  of  a  judgment, 
"against  the  defendant,"without  saying 
in  favor  of  plaintiff.and  naming  amount, 
is  sufficient.  Countv  Court  v.  Rutz,  63 
IU.65. 

1.  Ledbetter  v.  Osborn,  66  N.  C.  379. 
See,  How  it  Becomes  a  Lien  on  Land, 

infra. 

3.  Alvey  v.  Wilson,  9  Kan.  401. 

3.  Vandergriff  v.  Pierson,  2  Penn. 
(N.J.)  992;  Callaway  v.  Dyran,  95  Ind. 
423.  It  may  be  rendered  upon  confes- 
sion, party  being  present  and  admitting 
a  debt  within  the  jurisdiction.  Hopkins 
v.  Walter,  it  111.  543.  And  it  may  be 
taken  in  Missouri  on  a  day  other  than 
a  law  day.  Huff  v.  Napp,  17  Mo.  414. 
"A  confession  that  is  sufficient  without 
process  is  certainly  good  with  it."  Hol- 
lister  v.  Geddings,  24  Mich.  501.  A 
judgment  by  confession  is  a  release  of 
error;  but  if  the  judgment  be  obtained 
by  fraud  or  mistake,  relief  can  be  had 
only  in  a  court  of  equity.  Murphree  v. 
Whitty,  70  Ala.  554.  Where  a  justice 
left  his  office  and  went  to  defendant's 
residence  in  his  township,  and  the  de- 
fendant there  waived  summons  and 
swore  to  the  necessary  affidavit  therefor 


and  confessed  judgment,  and  the  justice 
then  returned  to  his  office,  where  he 
made  the  proper  entries  of  the  proceed- 
ings, held,  that  such  judgment  is 
neither  void  nor  voidable;  that  the  de- 
fendant, when  she  waived  the  summons, 
confessed  the  judgment,  etc.,  waived  the 
irregularity  of  the  justice's  taking  the 
confession  of  the  judgment  at  a  place 
other  than  his  office.  Krueger  v  Beck- 
han,  35  Kan.  400.  To  authorize  a  judg- 
ment "by  agreement  of  parties  without 
process,  both  parties  should  appear  to 
manifest  their  consent  or  some  person 
having  authority  verifv.  Young  r. 
Stout,  5  Halst.  (N.  J.)  302.  A  "state  of 
demand"  or  complaint  Is  not  necessary 
to  sustain  a  confessed  judgment.  Goltry 
v.  Ruckman,  2  Penn.  (N.  J.)  427;  Hunt 
v.  Shivers,  1  South.  (N.  J.)  89.  But 
both  parties  to  a  demand  should  be  be- 
fore the  justice.  Young's  Admr.  v. 
Stout,  5  Halst.  (N.  J.)  302;  Martin  v. 
Moss,  6  Johns.  (N.  Y.)  126.  A  justice 
of  the  peace  may  enter  a  judgment,  by 
confession  of  the  defendant,  in  any  case 
where  the  amount  confessed  shall  not 
exceed  his  jurisdiction.  1  Rev.  Stat.Mo. 

(1879)  ,  ch.  44,  §  2985.  If  any  debtor 
shall  appear  before  a  justice  without 
process  and  confess  that  he  is  indebted 
to  another,  it  shall  be  lawful  for  the 
justice,  on  the  application  of  the  credit- 
or, to  render  judgment  on  such  confes- 
sion against  the  debtor.  Comp.  Laws 
Kan.  (1885),  ch.  81,  $  5;  Rev.  Stat  Ohio 

(1880)  ,  $  588. 

In  Netu  Jersey,  the  plaintiff  or  his 
attorney  must  produce  an  affidavit 
showing  the  true  consideration  of  the 
demand,  and  set  forth  that  the  demand 
is  just  and  honestly  due  and  owing,  and 
that  the  confession  is  not  for  any  fraud- 
ulent intent  or  purpose,  or  to  save  the 
defendant's  property  from  his  creditors, 
and  without  this  affidavit  the  confessed 
judgment  is  fraudulent  against  other 
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the  cause,  if  the  defendant  is  not  asking  judgment  on  a  counter 
claim,  is  a  judgment  of  nonsuit.1  If  a  note  be  placed  in  the 
hands  of  a  justice  for  suit  and  collection,  and  the  plaintiff  fails 
to  appear,  the  justice  should  not  dismiss  the  suit  for  that  cause.2 

If  the  defendant  fails  to  appear  either  on  the  return  day  at  the 
time  set  therefor,  or  on  any  subsequent  day  to  which  the  case  has 
been  adjourned,  the  plaintiff  may,  in  his  absence,  upon  proving 
his  cause  of  action,  have  a  judgment  against  the  defendant.  In 
such  case  the  defendant  is  said  to  be  in  default.3 

There  is  a  presumption  of  law  that  every  officer  properly  dis- 
charges his  duty,  and  in  the  absence  of  a  proper  showing  to  the 
contrary  the  presumption  is,  where  judgment  is  rendered  in  the 
absence  of  the  defendant,  that  the  justice  heard  evidence  before 
he  rendered  judgment.4 

When  judgment  is  rendered  against  the  defendant  in  his  ab- 
sence, it  may  be  set  aside  upon  the  statutory  conditions,  which 
vary  in  many  of  the  States.6 


■creditors.  Cliver  v.  Applegate,  i 
South.  (N.  J.)  479;  Sheppard  v.  Shep- 
pard.  5  Halst.  (N.  J.)  250;  Evans  v. 
Adams.  3  Green  (N.  J.)  373.  See  also 
Clapp  v.  Ely,  3  Dutch.  <N.  J.)  555.  For 
sufficiency  of  a  judgment  by  confession 
■see  Boettcher  v.  Bock,  74  111.  332. 

1.  Murfree's  Justice,  Practice,  t>  559; 
siting-  Vought  v.  Sober,  73  Pa.  St.  49. 
Such  a  judgment  of  nonsuit  does  not 
-affect  the  rights  of  the  parties.  Vought 
r.  Sober,  73  Pa.  St.  49.  See  also 
People  etc.  v.  Circuit  Judge,  22  Mich. 
-408;   Youle  v.  Brotherton,  10  Johns. 

(\.Y.)363- 

3.  With  a  note  in  his  possession  the 
justice  should  proceed  to  trial  and  pro- 
duce the  same  as  evidence,  subject  to 
such  defences  as  defendant  might  pre- 
sent Hitch  v.  Lambright,  66  Ga.  228. 
There  can  be  no  such  thing  as  a  default 
In  a  justice  court,  where  the  action  is 
not  founded  upon  a  written  instrument 
in  Kansas.  Zeigler  v.  Osborn,  23  Kan. 
-465.  And  the  same  is  now  true  as  to 
actions  upon  verified  accounts  if  the 
■denial  of  the  correctness  thereof  be  not 
-verified  by  affidavit.  Laws  of  Kansas 
<i886),  ch.6o. 

S.  No  judgment  can  be  rendered  in  a 
justice  court  without  evidence.  Roberts 
v.  Warren,  43  Wis.  736;  Gilbert  v. 
Hanford.  13  Mich.  40;  Perkins  v. 
Stebbins,  29  Barb.  (N.  Y.)  523.  See 
Evidence,  supra;  1  Bouv.  Law  Diet. 
<nth  ed.),  p.  388. 

4.  Murfree's  Justice,  Practice,  $  558, 
siting  Baker  v.  Baker,  70  Mo.  134. 

B.  In  Ohio,  the  statute  in  substance 
provides  that  when  a   judgment  is 
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rendered  against  the  defendant  In  his 
absence,  it  may  be  set  aside  upon  his 
motion,  made  within  ten  days  after 
judgment  is  rendered,  setting  forth  a 
sufficient  reason  for  his  absence,  sworn 
to;  and  if  he  pays  or  confesses  judg- 
ment for  the  costs  adjudged  against 
him;  and  he  must  notity  in  writing  the 
opposite  party,  his  agent  or  attorney,  of 
the  opening  of  the  judgment  and  the 
time  of  the  trial  at  least  five  days  before 
such  trial,  if  the  party  lives  in  the 
county;  if  not,  then  by  leaving  a 
notice  at  the  office  of  the  justice  ten 
days  before  the  trial.  Rev.  Stat.  Ohio 
(1880),  §  6578;  and  the  same  is  sub- 
stantially the  law  of  Kansas.  Comp. 
Laws  Kan.  (1885).  ch.  81,  §  114.  The 
supreme  court  of  Kansas,  in  construing 
section  114  of  the  statutes  of  that  State, 
say  that  the  word  "absence,"  as  used  in 
the  section,  means  that  the  defendant 
was  not  present  at  the  trial.  "It  does 
not  necessarily  signify  that  he  has 
failed  to  appear  in  the  action  at  any 
time  before  trial."  Covart  v.  Haskins, 
39  Kan.  571.  See  Bates  v.  McConnell, 
32  Kan.  1.  While  in  Nebraska,  under 
a  statute  precisely  like  section  114  of 
the  Kansas  statute,  the  word  "absence" 
is  held  to  be  equivalent  to  "nonappear- 
ance" in  the  action.  Strine  v.  Kauf- 
man, 12  Neb.  423.  See  also  Smythe  v. 
Kastler,  16  Neb.  264.  But  the  judg- 
ment can  be  set  aside  only  once  on  ac- 
count of  the  absence  of  the  defendant 
Rev.  Stat.  Ohio  (1880),  §  6578;  20  N. 
W.  Rep.  208.  A  justice  may  set  aside 
a  judgment  in  a  garnishment  proceed- 
ings.   Smith  v.  Parker,  25  Ark.  518.  A 
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(26)  Alteration  of  Judgment. — A  judgment  cannot  be  altered 
after  it  is  rendered.1 

(27)  Judgment  Exceeding  Jurisdiction.— A  judgment  in  excess 
of  jurisdiction  is  void,  and  the  defendant  may  treat  it  as  a 
nullity* 

(28)  Irregularities  in  Judgment. — Generally,  where  the  justice 
has  jurisdiction  of  the  subject  matter  and  of  the  person,  mere  ir- 
regularities do  not  avoid  or  make  null  a  judgment  rendered  by 

him.3 

Transcript  from  as  Evidence. — In  some  States,  courts  of  justice 
are  courts  of  record  ;  generally  they  are  not.  And  not  being 
courts  of  record,  the  certified  transcript  of  a  judgment  rendered 


justice  cannot  review  the  judgment  ex- 
cept on  motion  for  a  new  trial.  Winter 
v.  Fitzpatrick,  35  Cal.  269.  A  justice 
cannot  modify  a  judgment  after  he  has 
entered  it.  Fox  v.  Meacham,  6  Neb. 
530.  In  Missouri,  the  default  may  be 
set  aside.  Palmer  v.  Kansas  etc.  Co., 
57  Mo.  249.  Also  in  Indiana,  Fravel 
v.  Springfield  etc.,  34  Ind.  296.  The 
rule  for  computing  time  in  which  a  de- 
fault may  be  set  aside  is  to  exclude  the 
first  day  and  include  the  last.  Reynolds 
v.  Missouri  etc.  Co.,  64  Mo.  70. 

t.  A  justice  has  no  power  to  alter 
his  judgment  except  in  some  States  to 
grant  a  new  trial,  set  aside  a  default  or 
enter  satisfaction  when  it  is  paid.  Foist 
v.  Choppin,  35  Ind.  471;  Stephens  v. 
Santee,  49  N.  Y.  35;  Foster  v.  Alden, 
21  Mich.  507.  A  justice  cannot  modify 
a  judgment  after  he  has  entered  it.  Fox 
v .  Meacham,  6  Neb.  530.  The  altera- 
tion of  a  judgment  after  stay  of  execu- 
tion by  erasing  "to  be  discharged  in 
Tennessee  and  Kentucky  bank  notes," 
held  no  error.  Womack  v.  Walling, 
£7  Tenn.  425.  If  the  amount  of  the 
judgment  is  altered  by  the  justice  upon 
his  docket,  the  judgment  originally  en- 
tered is  not  affected.  Marcellus  v. 
Countryman,  65  Barb.  (N.  Y.)  201. 

2.  Jones  v.  School  District,  8  Kan. 
362;  Houser  v.  McKennon,  57  Tenn. 
2S7;  Patzick  v.  Von  Gerichten,  to  Mo. 
A  pp.  424;  Fountaine  v.  Bergen,  55  Ga. 
410;  Webb  v .  Carlisle,  65  Ala.  313. 

3.  Roby  v.  Verner,  31  Kan.  308.  It 
has  been  held  in  Kansas  that  a  judg- 
ment rendered  on  the  day  after  the 
summons  was  issued,  and  before  its  re- 
turn day,  is  void.  Briggs  v.  I„ye,  16 
Kan.  285,  In  Tennessee,  a  "judg- 
ment rendered  before  the  day  fixed  for 
the  trial  is  not  void,  but  is  erroneous. 
Glover  v.  Halman,  3  Heisk.  (Tenn.) 
519.       In     Kansas,      a  judgment 


472 


rendered  upon  a  summons  served  only 
two  days  before  is  not  void,  but  voidable. 
Nelson  v.  Becker,  14  Kan.  509.  The 
omission  of  the  justice  to  copy  cause 
of  action  in  the  docket  will  not  avoid  the 
judgment.  Reed  v.  Whitton,  78  Ind. 
579.-  If  a  justice  has  erased  the  entry 
of  defendant's  appearance  from  his 
docket  he  ought  not  to  proceed  without 
notice.  King  v.  McKenzie,  51  Mich. 
461.  Statements  entered  on  the  docket 
not  required  by  the  law  to  be  placed 
there  are  no  part  of  the  judgment. 
Hagaman  v.  Weitzell,  15  Kan.  383; 
Armstrong  v.  State,  21  Ohio  St.  357. 
When  the  justice  has  taxed  illegal  fees, 
and  an  execution  has  been  issued,  he 
may  recall  it.  Chase  v.  DeWolf,  69 
III.  47.  The  judgments  of  justices  are 
liberally  construed,  because  justices  are 
usually  unlearned  men,  and  because  the 
entry  of  the  judgment  is  a  clerical  duty. 
The  test  is,  if  the  record  shows  that 
every  fact  has  been  found  that  is  neces- 
sary to  entitle  a  party  to  a  judgment, 
and  if  it  appears  that  an  entry  was  in- 
tended as  the  final  act  of  the  justice  in 
applying  the  law  to  the  facts,  and  if  the 
facts  appear  to  be  found  and  nothing 
remains  but  to  enter  up  a  final  judg- 
ment, which,  from  ignorance,  the  justice 
omitted  to  do,  the  judgment,  though 
irregular,  informal  and  defective,  will 
be  upheld.  Murfree's  Justice,  Practice, 
§  604;  citing  Swain  v.  Gilder,  61  Miss. 
667;  Overall  v.  Pero,  7  Mich.  315; 
Matthews  v.  Houghton,  11  Me.  377; 
Fish  v.  Emmerson,  44  N.  Y.  377;  Felter 
v.  Mulliner,  2  Johns.  (N.  Y.)  1S1; 
Lynch  v.  Kelley,  41  Cal.  232.  See 
also  Wilton  Town  Co.  v.  Humphrey,  15 
Kan.  372.  If  the  prior  proceedings 
show  the  names  of  all  the  parties,  it  is 
a  mere  irregularity  if  the  justice,  in  en- 
tering Judgment,  after  najning  one 
plaintiff,  designates  the  others  by  the 
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by  a  justice  is  not  legal  evidence,  unless  it  is  made  so  by  statute.1 
And  where  it  is  made  evidence  by  statute  it  has  been  held  to 
apply  only  to  civil  proceedings.* 

(29)  Abstract  of  Judgment  for  Transfer. — In  most  of  the  States 
provisions  are  made  for  transferring  the  judgment  of  a  justice  of 
the  peace  to  the  district  court,  circuit  court  or  other  higher  court 
of  the  county  in  order  that  the  judgment  may  become  a  judgment 
of  the  higher  court,  and  a  lien  upon  the  real  estate  of  the  judg- 
ment debtor,  and  this  may  be  accomplished  by  an  abstract  or 
transcript  of  the  judgment.8    For  a  judgment  in  justice  court  is 


words  "and  others."  Campbell  v.  Bab- 
betts,  53  Wis.  276. 

1.  Murfree's  justice,  Practice,  $  619; 
citing  Code  of  Ala.  (1876),  $  3634; 
Burns  v.  Campbell,  71  Ala.  371,  394; 
Freeman  on  Judgments,  §  410.  In  New 
York,  the  transcript  is  prima  facie 
evidence  of  the  judgment.  Stephens  v. 
Santee,  49  N.  Y.  35.  In  Ohio,  a  tran- 
script is  not  competent  to  prove  facts 
stated  on  the  docket,  which  the  statute 
does  not  require  to  be  entered  on  the 
docket.  Armstrong  v.  State,  21  Ohio 
St  357.  See  also  Hagaman  v.  Weitrell, 
15  Kan.  383.  In  Indiana,  it  is  held  the 
transcript  is  conclusive  evidence  of  the 
facts  set  forth  in  it.  Larr  v.  State,  45 
Ind.  364.  The  admission  on  the  trial 
of  a  cause  that  a  transcript  of  a  judg- 
ment offered  in  evidence  is  valid,  is  not 
an  admission  that  the  judgment  of 
which  it  is  a  copy  is  also  valid.  Lock- 
wood  v.  Dills,  74  Ind.  56.  In  Illinois, 
the  omission  of  the  words  "and  perfect" 
from  the  certificate  to  a  transcript, 
which  the  law  requires  to  be  "a  full  and 
perfect  statement,"  etc.,  does  not  affect 
the  certificate  so  as  to  prevent  the  ad- 
mission of  the  transcript  in  evidence. 
Smith  v.  Frazer,  61  111.  164. 

2.  Burns  v.  Campbell,  71  Ala.  271, 

S.  Abstract  or  Transcript.  —  Comp. 
Laws  Kan.  (1885),  ch.  81,  §  119.  In 
Kansas,  a  full  transcript  is  unnecessary. 
Treptow  v.  Buse,  10  Kan.  170.  The 
abstract  is  not  necessarily  void  for  un- 
certainty by  omission  of  the  dollar 
marks  before  the  amount  of  the  debt 
and  costs,  nor  by  omission  of  accurate 
punctuation  marks  in  denoting  dollars 
and  cents.  Dickens  v.  Crane,  33  Kan. 
344;  Hunt  v.  Smith,  9  Kan.  137.  The 
judgment  thus  transferred  becomes  the 
same  as  if  rendered  in  the  district  court. 
Rahm  v.  Soper,  28  Kan.  529.  As  to 
first  seizing  personal  property  on  exe- 
cution issued  on  a  judgment  thus  trans- 
ferred, see  Collins  v.  Ritchie,  31  Kan. 


371;  s.  c,  2  Pac.  Rep.  623.  After  the 
abstract  is  docketed  in  the  district  court 
the  justice  loses  all  jurisdiction  of  the 
judgment,  and  cannot  issue  an  execu- 
tion thereon.  Rahm  v.  Soper,  28  Kan. 
C29.  In  Missouri,  a  certified  transcript 
is  necessary  to  transfer  the  judgment, 
and  then  it  becomes  the  same  as  a 
judgment  of  the  circuit  court;  but  no 
execution  can  issue  from  the  circuit 
court,  if  the  defendant  resides  in  the 
county,  until  the  justice  issues  an  execu- 
tion to  the  constable  of  the  township 
where  the  defendant  resides,  and  he  re- 
turns it  endorsed  "No  goods  or  chattels 
whereof  to  levy  the  same."  1  Rev.  Stat. 
Mo.  (1879),  ch.  44,  §  2999.  A  transcript 
may  be  filed  at  any  time  after  judgment 
of  justice,  and  the  lien  attaches  from 
filing.  Burke  v.  Miller,  46  Mo.  258. 
See  Corby  v.  Tracy,  62  Mo.  511.  But 
the  lien  will  not  be  enforced  until  the 
constable  returns  his  execution,  "No- 

f oods."  Burke  v.  Miller,  46  Mo.  258. 
f  the  justice,  in  the  certified  transcript 
of  his  docket,  sets  out  the  return  of  the 
constable's  execution,  "No  goods,"  that 
is  sufficient  authority  for  the  clerk  of 
the  circuit  court  to  issue  an  execution 
thereon.  Ruby  v.  Hannibal  R.  Co., 
39  Mo.  480.  Compare  Carr  v.  Youse, 
39  Mo.  346.  A  transcript  is  necessary 
in  Ohio.  Rev.  Stat.  Ohio  (1880), 
5377.  In  Illinois,  the  statute  provides, 
"When  it  shall  appear,  by  the  return  of 
an  execution  first  issued  as  aforesaid, 
that  the  defendant  has  not  personal 
property  sufficient  to  satisfy  the  judg- 
ment and  costs  within  the  county  in 
which  the  judgment  was  rendered,  and 
it  is  desired  by  the  plaintiff  to  have  the 
same  levied  on  real  property  in  that  or 
any  other  county,  it  shall  be  lawful  for 
the  justice  to  certify  to  the  clerk  of  the 
circuit  court  in  which  the  judgment 
was  rendered  a  transcript,"  the  filing 
of  which  virtually  makes  it  a  judgment 
of  the  circuit  court.  Rev.  Stat.  111. 
(1880),  ch.  79,  $  95;    Clingman  v. 
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not  a  lien  upon  the  property  of  the  defendant.1 

(30)  Judgment  as  a  Lien  on  Land. — Generally  a  judgment  can 
become  a  lien  upon  land  only  by  filing  an  abstract  or  transcript 
in  the  higher  court  of  the  county,  yet  in  some  of  the  States  an 
execution  from  a  justice  court  may  be  levied  upon  land  and  be- 
come a  lien  from  the  levy.* 

(31)  "  Rendering  "  Judgment  a  Judicial  Act. — The  rendering  of 
a  judgment  is  a  judicial  act.8  Even  rendering  a  judgment  upon 
the  verdict  of  a  jury  in  some  States.4 

(32)  "Entering"  Judgment  a  Ministerial  Act. — The  entering 
of  a  judgment  is  generally  held  to  be  a  mere  clerical  or  ministerial 
duty.5 

(33)  Setting  Aside  Judgment  by  Default. — A  judgment  ren- 
dered against  a  defendant  by  default,  or,  strictly  speaking,  in  his 
absence,  may  be  set  aside  if  timely  application  be  made  therefor, 
and  the  costs  are  paid.8 

(34)  Judgment  Void  for  Want  of  Jurisdiction. — If  the  justice 
has  no  jurisdiction  of  the  subject  matter  and  of  the  person,  his 
judgment,  if  he  render  one,  is  void.7    Where  the  summons  shows 


Hopkie,  78  111.  152.  In  Netv  yersey, 
the  law  is  similar  to  that  of  Illinois. 
Rev.  Stat.  N.  J.  (1877),  p.  552,  y  70;  but 
the  transcript  must  go  to  the  common 
pleas.  It  is  very  important  that  the 
constable  makes  the  proper  return  upon 
his  execution  before  filing  the  transcript. 
Klopping  v.  Tasto,  3  N.  J.  Law  Jour. 
150. 

In  Michigan,  an  affidavit  of  the 
amount  due  is  necessary  to  enter  and 
docket  a  transcript,  and  authorize  an 
execution  and  sale  of  land  under  it. 
Monaghan  v.  McKimmie,  32  Mich.  40. 
For  the  manner  of  acquiring  a  lien 
upon  land  by  transcript  in  district  court 
in  Oregon,  see  Dearborn  v.  Patton,  4 
Oreg.  58.  See  generally  Bragg  v. 
Thompson,  19  S.  Car.  572;  Blossom  v, 
Barry,  1  Lans.  (N.  Y.)  192;  Wilson  v. 
Robinson,  61  Iowa  357.  If  the  judg- 
ment be  legally  set  aside  by  the  justice, 
a  transcript  filed  in  the  higher  court 
falls  with  it.  McGloin  v.  Lackey,  7 
Alb.  Law  Jour.  416. 

1.  Ledbetter  v.  Osborn,  66  N.  Car. 
379;  Austin  v.  Payne,  7  Bush  (Ky.) 
480;  1  Code  N.Car.  (1883),  $  839;  M.  Si 
V.  Code  Tenn.  (1884),  §  3793;  Ander- 
son v.  Talbot,  t  Heisk.  (Tenn.)  407. 

2.  Hutchinson  v.  Fulghum,  4  Heisk. 
<Tenn.)  550;  Zook  v.  Smith,  6  Baxt. 
(Tenn.)  214;  Burrow  v.  Brown,  59 
Tex.  457;  Hillebrand  v.  McMahan,  59 
Tex.  450. 

3.  Christopher  v.  Van  Liew,  57 
Barb.  (N.  Y.)  17;  H awes'  Jurisdiction 


of  Courts,  y  4;  Conwell  v.  Kuykendall, 
29  Kan.  707.  Compare  State  v.  Sneed, 
84  N.  Car.  816.  Examine  Murfree's 
Justice,  Practice,  §  975,  and  cases  cited. 

4.  Stallcup  v.  Baker,  18  Ohio  St.  544. 
Contfare  Hull  v.  Mallory,  56  Wis.  355. 

6.  Lynch  v.  Kelly,  41  Cal.  232;  Mc- 
Namara  v.  Spees,  25  Wis.  539;  Chris- 
topher v.  Van  Liew,  57  Barb.  (N.  Y.) 
17;  Fish  v.  Emerson,  44  N.  Y.  376; 
Stephens  v.  Santee,  49  N.  Y.  35;  Con- 
well  v.  Kuykendall,  29  Kan.  707; 
Wearne  v.  Smith,  32  Wis.  412;  State 
v.  Doyle,  40  Wis.  17s;  South  v.  Mary- 
land, 18  How.  (U.  S.)  396;  Swain  v. 
Gilder,  61  Miss.  667;  Matthews  r. 
Houghton,  11  Me.  377. 

6.  Default  Set  Aside.  —  See  Judg- 
ment by  Default,  supra,  this  title 
and  cases  cited  there.  And  this  may 
be  done  in  Iowa  even  after  an  appeal 
by  the  defendant,  under  certain  condi- 
tions. Park  v.  RatclifFe,  42  Iowa  42. 
The  payment  of  costs  in  Missouri  are 
not  a  precedent  condition.  Palmer  r. 
Kansas  Co.,  57  Mo.  249.  See  generally 
Fravel  v.  Springfield  etc.,  34  Ind.  296. 
And  for  the  rule  for  computing  time 
for  making  application,  see  Reynolds  v. 
Missouri  etc.  R.  Co.,  64  Mo.  70. 

7.  Told  Judgment.  —  Hawe's  Juris- 
diction of  Courts,  229, 38,  and  cases 
cited;  Brigg  v.  Tye.  16  Kan.  285;  Leo- 
hard  v.  Lynch,  62  How.  P.  (N.  Y.)  60. 
And  it  has  been  held,  in  California, 
that  the  proper  remedy  in  case  of  a 
judgment  by  justice,  void  for  want  of 
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a  cause  of  action  exceeding  in  amount  the  jurisdiction  of  the  jus- 
tice, the  defendant  need  not  appear.1 

(35)  Final  Judgment. — A  final  judgment  is  one  which  puts  an 
end  to  the  litigation* 

(36)  Sunday  Rule  as  to  Judgment. — In  regard  to  entering  judg- 
ments on  Sunday  by  justices,  the  rule  is  not  uniform.  In  some 
States  it  is  held  that  a  judgment  rendered  on  Sunday  is  not 
legal,3  and  in  other  States,  Sunday  is  counted  as  a  day  for  enter- 
ing judgments.4 

g.  Garnishment  Proceedings. — Proceedings  in  garnishment 
are  statutory,  and  the  statute  must  be  complied  with  or  the  gar- 
nishment cannot  be  sustained.6  In  all  the  States  there  are  pro- 
ceedings authorized  by  which  property  of  the  defendant  not 
capable  of  actual  seizure  by  the  officer  may  be  subjected  to  the 


jurisdiction,  is  by  motion  in  the  justice 
court,  to  arrest  execution  and  stay  pro- 
ceedings, and  that  this  may  be  done 
after  a  transcript  is  filed  with  the  county 
clerk  and  he  has  issued  execution 
thereon,  as  such  an  execution  is  liable 
to  be  recalled  by  the  justice  issuing  it, 
and  there  being  a  plain  and  adequate 
remedy  at  law,  a  proceeding  in  equity 
is  improper.  Murfree's  Justice,  Prac- 
tice,  §  575,  citing  Gates  v.  Lane,  49 
Cal.  267;  Logan  v.  Hillegass,  16  Cal. 
301;  Comstock  v.  Clemens,  19  Cal.  77; 
Sanchez  v.  Carriage,  31  Cal.  170; 
Murdock  v.  DeVries,  37  Cal.  527.  In 
some  States,  however,  motion  could 
not  be  made  in  the  justice  court  after 
transcript  or  abstract  filed  in  the  higher 
court,  as  that  absolutely  transfers  the 
case  and  takes  away  all  justice  jurisdic- 
tion. Rahm  v.  Soper,  28  Kan.  529. 
As  to  when  such  judgment  can  be 
questioned,  in  Kansas,  see  Mastin  v. 
Gray,  19  Kan.  458. 

1.  Yager  v.  Hannah,  6  Hill  (N.  Y.) 
631;  Duffy  v.  Averitt,  5  Ired.  (N.  Car.) 
455;  Jones  v.  School  District  No.  47, 
8  Kan.  362. 

».  See  generally  Final  Judgments, 
vol.  7,  p.  966.  1  Bouv  Law  Diet 
(nth  ed.),p.  677.  And  if,  in  the  final 
submission  to  the  justice  of  the  case,  he 
should  render  a  judgment  in  the  form 
of  a  nonsuit,  it  will  bar  another  action 
for  the  same  cause.  Shall  v.  Lathrop, 
3  Hill  (N.  Y.)  237;  He6S  v.  Beekman, 
it  Johns.  (N.  Y.)  457;  Elwell  v.  Mc- 
Queen, 10  Wend.  (N.  Y.)  519. 

8.  In  New  Tork,  it  is  hrld  that  where 
a  verdict  is  rendered  in  justice  court  on 
Sunday,  if  the  justice  assumes  to  enter 
judgment  on  Sunday  it  is  wholly  void, 
and  will  not  affect  the  validity  of  the 
judgment  entered  on  the  Monday  fol- 


lowing. Allen  v.  Godfrey,  44  N.  Y. 
433.  This  decision  is  based  on  the 
statute,  "No  court  shall  be  open  or 
transact  any  business  on  Sunday,  un- 
less it  be  for  the  purpose  of  receiving  a 
verdict  or  discharging  a  jury  "  3  Rev. 
Stats.  (N.  Y.)  (3rded.),p.  467,  $  16. 
In  Michigan,  as  in  all  other  States, 
there  are  legal  holidays,  and  the  law  of 
that  State  provides  that  for  certain 
business  purposes,  among  them  the 
holding  of  courts,  such  holidays  should 
be  regarded  and  treated  as  Sundays. 
If  the  holiday  should  chance  to  fall  on 
a  Sunday  the  next  day  becomes  the 
holiday.  It  was,  therefore*  held  that 
when  the  22nd  of  February  fell  upon  a 
Sunday,  the  holding  of  courts  on  the 
23rd  was  unlawful,  and  that  the  rendi- 
tion of  a  judgment  by  a  justice  on  that 
day  was  holding  a  court  in  violation 
of  the  statute,  and  that  the  judg- 
ment so  rendered  was  void."  Mur- 
free's Justice,  Practice,  $  485.  citing 
Hemmeus  v.  Bently,  32  Mich/89.  See 
Judgment  on  Verdict,  supra,  this 
title.  See  also  Harrison  r.  Sagrer,  27 
Mich.  476;  Van  Riper  v.  Van  Riper,  1 
South.  (N.  J.)  156;  Bass  v.  Irvin,  49 
Ga.  436;  Profatt  on  Jury  Trial  y  4155. 
See  also  Stone  v.  Bird,  16  Kan  488, 
and  for  compilation  of  Sunday  law, 
note  1  Atl.  Rep.  851. 

4.  In  a  justice  court  the  jury  retired 
at  10:30  p.  m.  on  Saturday,  and  returned 
their  verdict  into  court  7:30  a.  m.  on 
Sunday.  Held,  that  it  was  the  duty  of 
the  justice  to  render  judgment  immedi- 
ately upon  the  receipt  of  the  verdict 
Thompson  v  Church,  13  Neb.  287. 
See  McNamara  v.  Spees,  25  Wis.  539. 

».  Garnishment.  —  See  generally, 
Garnishment,  vol.  8,  p.  1096.  Mc- 
Donald v.  Vinette,  58  Wis.  619. 
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satisfaction  of  a  judgment  for  the  plaintiff.  In  the  New  England 
States,  such  proceedings  are  denominated  the  "  trustee  process  " ; 
in  other  States,  "  proceedings  supplementary  to  execution  "  ;  in 
most  of  the  States,  however,  the  process  is  called  "garnish- 
ment," and  the  person  who  is  introduced  into  the  cause  by  it  is 
called  the  "garnishee."  1  And,  in  some  States,  if  the  garnishee 
answer  that  he  is  indebted  to  the  defendant,  the  justice  enters  an 
order  to  pay  the  money  into  court  or  to  deliver  the  chattel  to 
some  person  specified,  and  if  the  order  is  not  complied  with,  judg- 
ment may  be  rendered  against  the  garnishee.*  In  others,  if  the 
garnishee  fail  to  answer,  and  judgment  is  rendered  against  the 
principal  defendant,  judgment  may  then  be  rendered  against  the 
garnishee.3  While  in  still  others,  the  order  to  the  garnishee  to 
pay  money  into  court  is  not  a  final  judgment  as  to  the  plaintiff's 
right  to  the  money,  but  is  only  a  legal  assignment  of  the  defend- 
ant's claim  to  the  money  to  the  plaintiff.4 

h.  Stay  of  Execution. — In  many  of  the  States  there  are 
statutory  provisions  for  a  stay  of  execution,  and  while  the  rules 
are  not  uniform  as  to  procedure  for,  and  time  of,  stay  of  execu- 
tion, yet  the  object  is  accomplished  in  the  same  general  way.5 

(i)  How  to  Stay. — In  all  cases  where  a  stay  is  allowed,  it  is  ob- 
tained by  filing  with  the  justice  an  undertaking,  bond  or  recog- 
nizance to  be  approved  by  the  justice  in  an  amount  sufficient  to 
secure  the  payment  of  the  judgment  and  costs  conditioned  for 


1.  Murfree's  Justice,  Practice,  $  647- 
657,  citing  Muzzy  v.  Lantry,  30  Kan. 
49;  Brown  v.  Tupperny,  24  Kan. 
29;  Scott  v.  Patrick,  44  Ga.  188;  Mc- 
Donald v .  Vinette,  58  Wis.  619;  Custer  ' 
v.  White,  49  Mich.  262;  Seivers  v. 
Woodburn  etc.  Co.,  43  Mich.  275; 
Noyes  v.  Foster,  48  Mich.  273;  Walker 
v.  Detroit  etc.  R.  Co.,  49  Mich.  446; 
Spears  v.  Chapman,  43  Mich.  541; 
Weirich  v.  Scribner,  44  Mich.  73;  Sex- 
ton v.  Amos,  39  Mich.  695;  Hackley  v. 
Kanitz,  39  Mich.  398;  Lorman  v. 
Phoenix  etc.  Co.,  33  Mich.  65;  Rasmus- 
sen  v .  McCabe,  43  Wis.  471 ;  Fontaine 
v.  Bergen,  55  Ga.  410.  See  also  Board 
of  Ed.  v .  Scoville,  13  Kan.  17;  Fitch  v. 
Manhattan  Fire  Ins.  Co.,  23  Kan.  366. 

2.  Rasmussen  v.  McCabe,  43  Wis. 

3.  Fontaine  v.  Bergen,  55  Ga.  410. 
See  also  Scott  v.  Patrick,  44  Ga.  188. 

4.  Board  of  Ed.  v.  Scoville,  13  Kan. 
17.  See  in  Dassler's  annotated  ed.  of 
13  Kan.  35,  a  full  note  containing  a  full 
collection  of  late  cases  on  the  subject  of 
garnishment.  And  the  judgment  in 
garnishment  is  not  a  final  determina- 
tion as  to  the  liability  or  nonliability  of 
the  garnishee  to  the  defendant.  Fitch 
v .  Manhattan  Fire  Ins.  Co.,  23  Kan. 
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366;  Muse  v.  Lehman,  30  Kan.  519; 
Mo.  Pac.  R.  Co.  v.  Reid,  34  Kan.  410; 
Hollingsworth  v.  Fitzgerald,  16  Neb. 
492. 

6.  Rev.  Stats.  Ohio  (1880),  §  6650, 
which  gives  a  stay  on  judgments  for 
not  over  five  dollars  for  sixty  days;  for 
over  five  and  under  twenty  dollars, 
ninety  days;  for  twenty  and  under  fifty 
dollars,  one  hundred  and  fifty  days;  and 
for  fifty  dollars  and  upwards,  two  hun- 
dred and  forty  days.  In  North  Caro- 
lina, if  asked  for  at  the  trial,  a  stay  of 
execution  may  be  had  on  sums  not  more 
than  twenty-five  dollars,  one  month; 
over  twenty -five  and  under  fifty  dollars, 
three  months;  and  above  fifty  and  not 
more  than  one  hundred  dollars,  four 
months;  over  one  hundred  dollars,  six 
months.  But  a  judgment  upon  a  judg- 
ment cannot  be  stayed.  1  Code  N. 
Car.  (1883),  §  842;  Barringem.  Allison, 
78  N.  Car.  79.  In  Kansas,  generally,  a 
judgment  for  twenty  dollars  and  under 
may  be  stayed  thirty  days;  over  twenty 
and  under  fifty,  sixty  days;  over  fifty 
and  not  more  than  one  "hundred  dol- 
lars, ninety  days;  over  an  hundred  dol- 
lars, one  hundred  and  twenty  days. 
But  upon  some  judgments  no  stay  is 
allowed.    Comp.  Laws  Kan.  (1885),  ch. 
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payment  of  the  judgment  and  costs.  Which  bond  must  be  filed 
within  the  time  prescribed  by  the  statute,  and  if  an  execution 
has  been  issued  before  that,  it  must  be  recalled.1 

(2)  Joint  Liability  of  Debtor  and  Surety. — The  party  who  signs 
a  stay  of  execution  in  effect  confesses  judgment  for  the  amount 
rendered  against  his  principal,  and  if  such  judgment  is  not  paid 
or  satisfied  after  the  stay  is  expired,  the  justice  may  issue  an  exe- 
cution on  the  judgment  against  the  debtor  and  his  surety.8 

i.  EXECUTION.— The  execution  is  the  final  process  in  an  action. 
It  directs  and  authorizes  the  officer  to  carry  into  effect  the  judg- 
ment. The  effect  of  a  law  consists  in  the  execution.  It  is  the 
duty  of  a  good  judge  to  cause  execution  to  issue  on  a  judgmen' 
without  delay.* 

(1)  Requisites. — An  execution,  in  order  to  protect  the  officer  to 
whom  it  is  directed,  must  be  formal  in  so  far  as  to  show  that  the 
court  has  jurisdiction  of  the  subject  matter.4  In  many  of  the 
States  the  form  of  the  execution  is  prescribed  by,  and  set  forth 
in,  the  statutes.5 

(2)  How  Directed. — The  execution  must  be  directed  to  the  of- 
ficer as  required  by  statute,  and  this  officer  is  generally  the  con- 
stable of  the  township  or  county.6  Although,  in  some  States, 
the  execution  may  be  directed  by  the  justice  to  the  sheriff  of  the 
county.* 


81.  §§  135>  136;  Neal  v.  Keller,  12  Kan. 

In  Missouri,  the  execution  a  justice 
judgment  may  be  stayed  for  any  length 
of  time  agreed  upon  by  the  parties  to 
the  judgment.  Rev.  Stats.  Mo.  (1879), 
ch.  44,  Tj  2993.  In  Tennessee,  the  law  is 
like  that  of  North  Carolina,  there  being 
pome  minor  differences  only.  Mur- 
free's  Justice,  Practice,  640,  642.  In 
Texas,  on  any  money  judgment  for 
three  months.  Pasch.  Dig.  Tex.  (1874), 
art.  1204. 

1.  Comp.  Laws  Kan.  (1885),  ch.  81, 
^  1 34;  1  Rev.  Stat.  Mo.  (1879),  ch.  44, 
k  1  Code  N.  Car.  (1883),  p.  332; 
M.  &  V.  Code  Tenn.  (1884),  $  3773; 
Rev.  Stat.  Ohio  (1880),  $  6650. 

2.  Roberts  v.  Cross.  1  Sneed  (Tenn.) 
233;  Barringer  v.  Allison,  78  N.  Car. 
79;  McGlothlin  v.  Madden,  16  Kan. 
466.  For  proceedings  to  obtain  addi- 
tional security  for  stay  of  execution 
under  the  Ohio  statute,  see  Murphy  v. 
Flowers,  27  Ohio  St.  468. 

_  One  who  signs  a  bond  to  stay  execu- 
tion upon  a  judgment  is  by  virtue 
thereof  a  party  to  the  judgment  to  the 
same  extent  as  his  principal.  Barringer 
v.  Allison,  78  N.  Car.  79. 

Herman  on  Executions,  1  to  7. 
See  also  Execution,  vol.  7,  p.  118. 


44.  v 
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For  history  of  jus_ce's  executions  in 
Vermont,  see  Spaulding  v.  Robbins,  42 
Vt.  90. 

4.  Savacool  v.  Boughton,  5  Wend.  (N. 
Y.)  170;  Execution,  vol.  7,  p.  123. 
See  also  Field  v.  Parker,  4  Hun  (N.  Y.) 
34»- 

6.  1  Rev.  Stat.  Mo.  (1879),  ch. 
3015;  Rev.  Stat.  111.  (1880),  ch. 
85;  Comp.  Laws  Kan.  (1885),  ch 
136a. 

6.  Rev.  Stat  Mo.  (1879),  ch.  44.  $ 
3014;  Rev.  Stat  Ohio  (1880)  $6663; 
Comp.  Laws  Kan.  (1885),  ch.  81.  $  139; 
Rev.  Stat.  111.  (1880),  oh.  79,  §  85;  1 
Code  N.  Car.  (1883),  $  841;  Herman 
on  Execution,  §77;  Freeman  on  Execu- 
tion, §  40. 

7.  Comp.  Laws  Kan.  (1885),  ch.  81, 
§  205;  M.  &  V.  Code  Tenn.  (1884),  y 
49*3- 

Robins  v.  Martin,  44  N.  J.  L.  368; 
McKee  v.  Angel,  90  N.  Car.  60.  But 
it  is  generally  held  that  final  process 
cannot  be  directed  to  or  served  by  a  de- 
puted private  person.  Huff  v.  Alsup, 
64  Mo.  51;  State  v.  McKittrick,  11  Lea 
(Tenn.)  476;  McKee  v.  Angel,  90  N. 
Car.  60.  And  it  has  been  held  in  Mis- 
souri that  the  justice  has  no  authority 
to  appoint  a  special  constable  or  any 
one  to  serve  the  extraordinary  process 
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(3)  Property  Liable  to  Execution. — As  a  general  rule,  an  execu- 
tion from  a  justice  court  can  be  levied  upon  nothing  but  the  per- 
sonal property  of  the  judgment  debtor,  and  is  not  a  lien  upon 
that  until  it  has  been  seized  by  the  officer  by  virtue  of  the  exe- 
cution.1 

(4)  Justice  Must  Issue  Execution. — "  Upon  the  rendition  and 
entry  of  a  judgment,  the  plaintiff  becomes  entitled  to  its  enforce- 
ment by  execution.  In  some  of  the  States,  in  ordinary  cases,  the 
issuance  of  the  process  is  delayed  a  short  time  in  order  to  give 
the  defendant  an  opportunity  to  appeal,  or  in  those  States  in 
which  the  right  of  '  staying '  an  execution  exists,  to  furnish  the 
prescribed  security  and  obtain  the  benefit  of  the  delay.  There  is 
considerable  diversity  in  the  practice  of  the  several  States  in  this 
matter,  but,  as  in  every  State,  a  plaintiff  is,  upon  showing  that  his 
interests  are  endangered  by  delay,  entitled  to  an  immediate  issu- 
ance of  the  execution,  the  variations  in  this  matter  are  hardly 
worthy  of  detailed  enumeration.  Everywhere,  upon  making  affi- 
davit that  his  interests  are  in  peril  on  account  of  statutory  delay 
in  the  issuance  of  the  process,  he  is  entitled  to  have  the  execu- 
tion issued  immediately  and  his  debtor  put  to  the  test."  * 

(5)  Proceedings  and  Return. — After  the  execution  is  issued  by 
the  justice  and  delivered  to  the  proper  officer,  the  justice  usually 
has  nothing  more  to  do  with  it.  The  proceedings  under  the  exe- 
cution are  duties  that  are  to  be  performed  by  the  officer.  Yet  in 
some  instances  the  justice  may  recall  the  execution  after  he  has 
delivered  it  to  the  officer,  as,  for  instance,  an  appeal  has  been 
taken,  or  a  stay  bond  has  been  entered  into,8  or,  as  in  some 
States,  when  the  justice  ascertains  that  the  judgment  is  void,4  or 
he  ascertains  that  illegal  fees  have  been  taxed.*    But,  generally, 


of  garnishment.  Fletcher  v.  Wear,  81 
Mo.  524;  Mangold  v.  Dooley.&j  Mo.  j  1 1. 

1.  In  all  of  the  States  the  general 
rule  is  that  the  judgment  of  a  justice  is 
no  lien  on  the  real  or  personal  property 
of  the  defendant,  at  least  not  until  it  is 
transferred  to  the  higher  court  by  ab- 
stract or  transcript.  Murfree's  Justice, 
Practice,  $  630.  Yet  in  some  States  an 
execution  from  a  justice  court  may  be 
levied  upon  land.  Zook  v.  Smith,  6 
Baxt.  (Tenn.)  214;  Anderson  v.  Talbot, 
1  Hcisk.  (Tenn.)  407;  Burrow  v.  Brown, 
59  Tex.  457;  McConnaughy  v.  Baxter, 
55  Ala.  379.  And  in  some  States  the 
execution  is  a  lien  on  goods  and  chat- 
tels of  the  defendant  within  the  town- 
ship from  its  delivery  to  the  constable. 
Isbell  v.  Epps,  28  Ark.  35;  State  etc.  v. 
Blundin,  32  Mo.  387;  Gott  v.  Williams, 
29  Mo.  461. 

2.  Murfree's  Justice,  Practice,  §  644. 
But  the  justice  is  not  bound,  without 
special  order,  to  issue  an  execution  until 


time  for  staying  the  same  has  elapsed. 
Sharpless  v.  Taylor,  12  Ohio  243.  In 
California,  a  justice  may  recall  an  exe- 
cution issued  by  him  on  a  void  judg- 
ment, even  after  judgment  has  been 
docketed  in  the  higher  court  of  the 
county  and  an  execution  issued  by  the 
clerk  thereof.  Gates  v.  Lane,  49  Cal. 
267.  And  where  the  justice  has  taxed 
illegal  fees  and  an  execution  has  been 
issued  he  may  recall  it.  Chase  v.  De 
Wolf,  69  111.  47.  But  in  Kansas,  the 
justice  rendering  a  judgment  in  an  ac- 
tion loses  all  jurisdiction  of  the  judg- 
ment after  an  abstract  of  the  judgment 
is  docketed  in  the  district  court.  Rahm 
v.  Soger,  28  Kan.  520. 

3.  Comp.  Laws  Kan.  (1S85),  ch.  81, 
i  134;  Rev.  Stat.  111.  (1880),  ch.  79,  £ 
64;  Rev.  Stat.  Ohio  (1880),  $  6653;  1 
Rev.  Stat  Mo.  (1879),  ch.  44,  §  3045. 

4.  Gates  v .  Lane,  49  Cal.  267.  Corn- 
fare  Rahm  v.  Soper,  28  Kan.  529. 

5.  Chase  v.  De  Wolf,  69  111.  47. 
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after  the  execution  is  placed  in  the  officer's  hands  the  justice  has 
nothing  to  do  with  it  until  it  is  returned.1 

When  the  execution  is  returned  by  the  officer  to  the  justice,  the 
officer  should  endorse  on  it  a  statement  in  writing  showing  what 
he  has  done  under  the  writ,  and  showing  that  all  the  requirements 
of  the  law  have  been  complied  with.*  Upon  receiving  the  execu- 
tion from  the  officer,  the  justice  must  enter  the  return  and  the 
time  of  making  it  upon  his  docket,8  and  it  is  his  duty  to  receive 
from  the  constable  all  money  that  has  been  collected  on  the  exe- 
cution and  not  paid  over  to  the  party  entitled  to  it  at  the  time 
of  making  the  return.4  The  execution  should  be  then  placed  on 
file  with  the  papers  in  the  case. 

j.  Appeal. — An  appeal  from  a  justice  court  is  in  effect  the  re- 
moval of  the  case  from  it  to  the  appellate  court  for  a  trial  de 
novo.5  The  statutes  of  the  various  States  provide  a  specified 
time  in  which  to  take  the  appeal.6  And  the  party  desiring  to 
appeal  must,  as  a  rule,  bring  himself  within  that  time,  or  his  ap- 
peal will  not  be  entertained  or  allowed.7  The  right  to  appeal  is 
wholly  statutory',8  and  is  a  personal  right.9 

(i)  How  Obtained. — As  a  general  rule,  either  party  may  appeal 
from  the  final  judgment  of  a  justice  to  the  appellate  court  of  the 
county.  The  party  appealing  shall  make  his  application  for  the 
appeal  within  a  certain  number  of  days,  usually  ten  after  the  ren- 
dition of  the  judgment ;  and  in  some  States  a  distinction  is  made 
between  judgments  by  default  or  of  nonsuit,  and  ordinary  judg- 
ments had  on  a  trial.10   And  sometimes  a  distinction  is  made  as 


1.  After  receiving  the  execution  it  is 
the  office:  's  duty  to  proceed  as  he  is 
commanded  therein,  and  for  general  di- 
rection as  to  the  mode  of  performing 
that  duty  see  Executions,  vol.  7,  p. 
117.  And  for  general  directions  for 
the  sale  of  personal  property  under 
execution  see  Herman  on  Executions 
(1876),  ch.  11,  p.  313;  25  Cent.  Law 
Jour.  74. 

%.  Executions,  vol.  7,  p.  155. 

3.  Comp.  Laws  Kan.  (1885),  ch.  81, 
4  188;  Rev.  Stat.  111.  (1S80),  ch.  79,  § 
132.   See  Docket,  infra,  this  title. 

4.  Rev.  Stat.  111.  (1880),  ch.  79.  §  90; 
Comp.  Laws  Kan.  (1885),  ch.  8t,  §  183; 
Rev.  Stat.  Ohio  (1880),  §  6697. 

8.  Appeal,  vol.  1,  p.  616. 

6.  The  time  varies  in  the  different 
States  from  two  days  in  Tennessee  to 
thirty  in  Indiana,  after  judgment. 
Murfree's  Justice,  Practice,  §  673.  See 
statutes  of  the  several  States. 

T.  Moore  v.  Damon,  4  Mo.  A  pp.  in; 
Wagstaff  v.  Braden,  57  Tenn.  304; 
Howard  v.  Long,  3  Lea  (Tenn.)  207; 
Martin  v.  Crocker,  62  Iowa  328.  Com- 
pare Brooks  v.  Harris,  42  Ind.  177. 


For  the  rule  as  to  counting  time  with 
reference  to  Sunday  see  Howard  r\ 
Long,  3  Lea  (Tenn.)  207;  Patchin  v. 
Bonsack,  52  Mo.  431.  And  if  not  taken 
in  time  the  motion  to  dismiss  may  be 
made  by  appellee  after  a  continuance 
by  appellant  and  at  the  second  term  of 
appellate  court.  Dowell  v.  Caruthers, 
26  Kan.  720. 

8.  Heiderer  v.  People,  2  Colo.  672; 
Stever  v.  Heald,  61  Iowa  409.  See  also 
Tibbs  v .  Williamson,  61  Ga.  74;  Ross  v. 
Evans,  30  Minn.  206;  Williams  v. 
Mason,  45  Vt.  372;  Dilley  v.  Mc- 
Gregor, 24  Kan.  361. 

9.  Keal  v.  Judge,  36  Mich.  331. 

10.  1  Rev.  Stat.  Mo.  (1879),  ch.  44, 
3039-3041.  See  also  Blanchard  v. 
Hatch,  32  Mo.  261;  Hannibal  etc. 
Plank  R'd  Co.  v.  Robinson,  27  Mo. 
396;  Hooker  v.  A.  &  P.  R.  Co.,  63  Mo. 
449.  A  judgment  of  nonsuit  or  by  de- 
fault cannot  be  appealed  from  without 
a  motion  has  been  made  to  set  the 
judgment  aside.  Garnet  v.  Rogers,  52 
Mo.  145;  Smith  v.  The  St.  L.K.  C.& 
N.  R.  Co.,  S3  Mo.  338;  Beers  v.  A.  &  P- 
R.  Co.,  55  Mo.  292.    A  garnishee  can- 
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to  whether  a  party  is  a  resident  or  a  nonresident  of  the  county 
where  the  trial  is  had.1  And  in  all  cases  the  appellant  is  required 
to  enter  into  a  recognizance  or  bond  as  required  by  the  statute* 
And  in  some  States  no  appeal  is  allowed  unless  the  party  apply- 
ing therefor,  or  some  person  for  him,  makes  affidavit  that  the 
application  is  not  made  for  vexation  or  delay,  but  because  he 
believes  the  appellant  is  injured  by  the  judgment  of  the  justice.3 
But  appeals  are  not  allowed,  generally,  on  confessed  judgments, 
and,  in  some  States,  where  there  has  been  a  jury  trial,  and  the 
udgment  is  for  a  small  sum,  not  exceeding,  generally,  twenty 
aoiiars,  when  no  more  is  claimed  in  complaint.4 

(2)  Essentials  of  Appeal  Bond. — In  many  of  the  States  the 
form  of  the  appeal  bond  is  set  out  in  the  statutes.  The  essentials 
are  generally  that  the  appellant  will  prosecute  his  appeal  to  ef- 
fect and  without  unnecessary  delay,  and  if  judgment  be  rendered 
against  him  on  appeal  he  will  satisfy  such  judgment  and  costs. 
And  this  appeal  bond  or  undertaking  must  be  filed  within  the 
time  prescribed  by  the  statutes,  which  generally  varies  from  ten 
to  twenty  or  more  days  after  the  judgment  is  rendered  by  the 
justice,  and  the  bond  must  be  signed  by  one  or  more  solvent 


not  appeal  from  a  judgment  by  default 
against  him  unless  he  moves  to  set  it 
aside.  Laughlin  v.  January,  59  Mo. 
383;  Comp.  Laws  Kan.  (1885),  ch.  81, 
v  120;  Butcher  v.  Taylor,  18'  Kan.  560; 
Blackshire  v.  Atchison  etc.  R.  Co.,  13 
Kan.  515.  If  the  parties  have  both 
made  costs  and  then  the  plaintiff  fail  to 
appear  and  the  cause  is  dismissed, 
there  is  a  final  determination  of  that 
action  and  the  plaintiff  may  appeal. 
Moore  v.  Toennisson,  28  Kan.  608; 
Honeyman's  Practice  (N.J.),  ch.  21. 
And  a  party  may  appeal  from  a  judg- 
ment in  his  favor  Miller  v.  Martin,  3 
Halst.  (N.  J.)  201;  Rev.  Stat.  Ohio 
(18S0).  §6583;  Rev.  Stat.  111.  (i88o),ch. 
79,  $62;  Comp.  Laws  Mich.  (1871),  § 
5431;  Keal  v.  Judge,  36  Mich.  331;  Stall 
v.  Diamond,  37  Mich.  429.  See  generally 
Reedy  v.  Helmes,  54  Ga.  121;  Hughes 
v.  Wheat,  32  Arii.  292;  Lauferty  v. 
Prickett,  50  Ind.  24;  Winter  v.  Simp- 
son, 24  Ark.  410;  Stever  v.  Heald,  61 
Iowa  709;  Perry  v.  Gay,  53  Vt.  615; 
Ross  v.  Evans  30  Minn.  206;  Murfree's 
Justice,  Practice,  $  745;  Palmer  I'.Peter- 
son.  46  Wis.  401.  In  some  States  a 
notice  of  appeal  must  be  served  upon 
the  opposite  party  within  the  time  pre- 
scribed by  statute  or  the  appeal  will 
not  be  entertained.  Marsile  v.  Mil- 
waukee etc.  R.  Co.,  23  Minn.  4;  Delong 
v.  Brainard,  1  T.  &  C.  (N.  Y.)  1;  Met- 
calf  v.  Garlinghouse,  40  How.  Pr.  (N. 
Y.)  50;  Avery  v.  Woodbeck,  62  Barb. 


(N.  Y.)  557;  Ketchum  v.  Freeman,  24 
Wis.  296;  Hammers tein  v.  Haase,  47 
Mo.  498;  Rowley  v.  Hinds,  50  Mo.  403; 
Riddle  v.  Gillespie,  67  Mo.  637;  Chip- 
man  v.  Bronson,  3  Oreg.  320;  Larabee 
v.  Morrison,  15  Minn.  196.  In  some 
States  no  notice  of  the  appeal  is  neces- 
sary. Fink  v.  Disbrow,  69  111.  76; 
Allen  v.  Monmouth,  37  111.  373;  Suttle 
v.  Bowers,  31  Kan.  433. 

1.  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  \ 
3041. 

%.  Murfree'sjustice,  Practice, § 745;  7 
Am.  &  Eng.  Encyc.  of  Law,  p.  610,  1 
Rev.  Stat.  Mo.  (1870),  ch.  44,  $  3042; 
Rev.  Stat.  111.  (1880),  ch.  79,  £  62; 
Comp.  Laws  Kan.  (1885),  ch.  81,  $121; 
Rev.  Stat.  Ohio  (1880),  $  6584. 

3.  White  v.  Shumate,  50  Miss.  130; 
Dickinson  v.  Simondson,  25  Mich.  114; 
Bradley  v.  Andrews,  51  Mich.  100; 
Love  v.  McAllister,  43  Ark.  183; 
Wright  v.  Fallon,  47  Wis.  488;  State  v. 
Tinsman,  38  N.  J.  L.  210.  The  affi- 
davit and  bond  should  be  filed  within 
the  prescribed  time.  Cochran  v.  Bird, 
2  Mo.  141;  Filley  v.  Walls,  4  Mo.  27f, 
Slater  v.  Steamboat  Convoy,  10  Mo. 
513.  And  in  computing  the  time  Sun- 
day is  included.  Patchin  v.  Bonsack, 
S2  Mo.  431.  But  compare  Monell  v. 
Terwilliger,  8  Neb.  360. 

4.  Comp.  Laws  Kan.  (1885),  ch.  81, 
§  132;  Rev.  Stat.  Ohio  (1880),  $  6596; 
Perkins  v.  White,  36  Ohio  St  530;  Ed- 
wards v.  Shutt,  7  Neb.  18;  Campbell  v. 
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securities,  and,  in  some  States,  by  the  applicant  himself  also,  and 
in  other  States  the  applicant  is  not  required  to  sign  the  under- 
taking. The  bond  or  undertaking  is  generally  entered  into  run- 
ning to  the  adverse  party.  The  sureties  on  the  bond  are  to  be 
approved  by  the  justice.1 

(3)  A ffidavit  far  Appeal. — In  a  number  of  States  it  is  necessary 
to  file  an  affidavit  in  order  to  perfect  the  appeal.8 


Randolph,  13  111.  314.  In  Minnesota, 
an  appeal  from  the  judgment  of  a 
justice  cannot  be  had  unless  the  amount 
in  the  complaint  asked  for  exceeds 
thirty  dollars.  Gen.  Stat.  Minn.  (1878), 
ch.  65,  §  113;  Ross  v.  Evans,  30  Minn. 
206.  Compare  Morrison  v.  Riker,  26 
Mich.  385.  Consult  statutes  of  the 
several  States. 

1.  Rev.  Stat  Ohio  (1880),  §6584;  1 
Rev.  Stat  Mo.  (1879),  ch.44,  §3042; 
which  requires,  "If  on  such  appeal  the 
judgment  of  the  justice  be  affirmed,  or 
if,  on  the  trial  anew  in  the  appellate 
court,  judgment  be  given  against  the 
appellant,  and  he  shall  .  satisfy  6uch 
judgment,  or  if  his  appeal  shall  be  dis- 
missed, and  he  shall  pay  the  judgment  of 
the  justice,  together  with  the  costs  of  the 
appeal,  this  recognizance  shall  be  Void." 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  121; 
Rev.  Stat.  111.  (1880),  ch.  79,  $  62; 
Town  of  Partridge  v.  Snyder,  78  111. 
S19;  Fix  f.  Quinn,  75  III.  232.  See  also 
Jenkins  v.  Cheyenne,  1  Wyo.  287; 
Bass  v.  Gay,  51  Vt.  581. 

In  Indiana,  it  is  held  that  a  surety,  by 
notifying  the  justice  before  the  appeal 
is  fully  consummated,  may  release  him- 
self from  liability  on  the  appeal  bond. 
Covert  v.  Shirk,  58  Ind.  264. 

In  Texas,  it  is  held  that  the  bond 
must  distinctly  recite  the  names  of  the 
parties,  number  of  the  case,  date  of 
judgment,  which  party  recovered  the 
judgment,  and  against  whom,  and  its 
nature.  Hollis  v.  Border,  10  Tex.  277; 
Herndon  v.  Bremond,  17  Tex.  432; 
Christian  v.  Crawford,  60  Tex.  45, 
179. 

In  North  Carolina,  it  is  not  neces- 
sary to  give  security  unless  a  stay  of 
execution  is  desired  pending  the  ap- 
peal.   Steadman  v.  Jones,  65  N.  Car. 


In  Ohio,  the  appellant  must  not  only 
give  the  required  bond,  but  he  must 
also  file  a  transcript  of  the  judgment,  or 
his  appeal  is  forfeited.  Gimperling  v. 
Hanes,  40  Ohio  St.  114. 

In  Indiana,  it  is  held  that  a  pauper 
may  maintain  an  action  without  giving 
security  for  costs,  yet  he  cannot  appeal 


from  a  justice  judgment  without  an  ap- 
peal bond.  State  v.  Delano,  37  Ind. 
240, 

It  is  held  in  Mississippi,  that  where 
there  are  several  defendants  and  only 
part  of  them  execute  the  bond  and  affi- 
davit, they  only  appeal,  the  judgment 
standing  In  full  force  against  the  others. 
Roberts  v.  Weiler,  52  Miss.  299. 

In  Kansas,  the  appeal  from  the  jus- 
tice is  complete  when  the  bond  is  filed 
and  approved;  that  act  ousts  the  justice 
of  further  jurisdiction.  Suttle  v.  Bow- 
ers, 31  Kan.  432.  Where  two  defend- 
ants appeal  with  one  surety  and  one 
defendant  Is  successful  in  his  appeal  and 
the  other  not,  the  surety  may  look  to 
both  or  either  for  indemnity  if  he  is 
compelled  to  pay  the  judgment.  Cotton 
v.  Alexander,  32  Kan.  339 

In  Tennessee,  the  filing  and  approval 
of  the  bond  by  the  justice  is  equivalent 
to  granting  an  appeal  upon  the  prayer 
of  the  applicant.  McCarver  v.  Jenkins, 
2  Heisk  (Tenn.)  629. 

2.  In  Missouri,  the  statute  provides, 
"No  appeal  shall  be  allowed  unless  the 
party  applying  therefor,  or  some  person 
for  him,  will  make  affidavit  that  the 
application  for  an  appeal  is  not  made 
for  vexation  or  delay,  but  because  he 
believes  the  appellant  is  injured  by 
the  judgment  of  the  justice.  The  affi- 
davit may  be  taken  by  any  officer  quali- 
fied to  administer  oaths,  and  shall  be 
filed  with  the  justice  when  the  applica- 
tion for  appeal  shall  be  made.  Upon 
request,  it  shall  be  the  duty  of  the 
justice  to  prepare  the  affidavit  or  recog- 
nizance." 1  Rev.  Stat.  Mo.  (1879),  ch. 
44>  M  343>  344-  See  also  Palmer  v. 
Peterson,  46  Wis.  401 ;  White  v.  Shu- 
mate, cp  Miss  130. 

In  Michigan,  it  is  held  that  if  the 
applicant  swears  to  the  affidavit  it  is 
sufficient,  although  he  omits  to  sign  it 
and  the  justice  neglects  his  jurat,  but 
if  sworn  to  before  any  other  officer  the 
jurat  must  be  attached,  but  the  affidavit 
should  not  be  made  before  a  notary 
public  who  is  an  attorney  in  the  case. 
Dickinson  v.  Simondson,  25  Mich.  114; 
Bradley  v.  Andrews,  51  Mich.  100.  See 


12  C.  of  L.— 31 
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(4)  Appeal  in  Forcible  Entry  and  Detainer. — There  js  a  differ- 
ence in  the  requirements  in  taking  an  appeal  in  actions  for  forcible 
entry  and  detention,  or  forcible  and  unlawful  detention  of  real 
property,  but  the  distinguishing  characteristics  are  principally  in 
the  form  of  the  bond,  although  in  some  States  the  time  of  filing 
the  same  is  different  from  ordinary  appeals.1 

(5)  Notice  of  Appeal. — In  some  States  it  is  necessary,  in  order 
to  appeal,  that  a  notice  of  an  appeal  be  severed  upon  the  opposite 
party  within  a  prescribed  number  of  days.* 

(6)  Review  of  Attachment  Proceedings  on  Appeal. — Generally, 
in  justice  courts,  the  attachment  proceedings  are  ancillary  to  the 
action,  and  stand  or  fall  without  affecting  the  action,  and  the 
ordinary  appeal  bond  does  not  take  up  the  attachment  proceed- 
ings to  the  appellate  court.8    And  the  attachment  proceedings 


also  Comp.  Laws  Mich.,  §  5453-  Com- 
pare Wright  v .  Fallon.  47  'Wis.  488. 
See  also  Lederer  v.  Chicago  etc.  R. 
Co.,  38  Wis.  244;  Love  v.  McAllister, 
42  Ark.  183;  State  v.  Tinsman,  38  N. 
J.  L.  210.  The  affidavit  may  be 
amended.  Comp.  Laws  Mich.  §  5453; 
Lederer  v.  Chicago  etc.  Co.,  38  Wis. 
244.  But  a  substantial  defect,  jurisdic- 
tional in  its  nature,  cannot  be  cured  or 
waived.  Wright  v.  Fallon,  47  Wis. 
488. 

1.  In  Illinois,  the  appeal  must  be 
prayed  for  and  bond  riled  within  five 
days  of  the  rendition  of  the  judgment, 
and  the  bond  conditioned  "that  he  will 
prosecute  such  appeal  with  effect,  and 
pay  all  rent  then  due  or  that  may 
become  due  before  the  final  determina- 
tion of  the  suit,  and  also  all  damages 
and  loss  which  the  plaintiff  may  sustain 
by  reason  of  the  withholding  of  the 
premises  in  controversy,  and  by  reason 
of  any  injury  done  thereto  during  such 
withholding,  until  the  restitution  of  the 
possession  thereof  to  the  plaintiff,  to- 
gether with  all  the  costs  that  may 
accrue  in  case  the  judgment  from  which 
the  appeal  is  taken  is  affirmed  or  appeal 
dismissed;  which  said  bond  shall  be  in 
sufficient  amount  to  secure  such  rent, 
damages  and  costs,  to  be  ascertained  and 
fixed  by  the  court"  Rev.  Stat.  111. 
(1880),  ch.  57,  18,  19;  Pitt  v.  Swear- 
ingen,  76  111.  250. 

In  Kansas,  "that  the  appellant  will 
not  commit  or  suffer  waste  to  be  com- 
mitted on  the  premises  in  controversy; 
and  if,  upon  the  further  trial  of 
the  cause,  judgment  be  rendered 
against  him,  he  will  pay  double  the 
value  of  the  use  and  occupation  of  the 
property  from  the  date  of  the  under- 
taking until  the  delivery  of  the  prop- 


erty, pursuant  to  the  judgment,  and  all 
damages  and  costs  that  may  be 
awarded  against  him."  Comp.  Laws 
Kan.  (1885),  ch.  Si,  §  132  a.  See  also 
1  Rev.  Stat.  Mo.  (1879)  ch.  33,  §  2476; 
Urton  v .  Sherlock,  61  Mo.  257;  Gray  v. 
Dryden,  79  Mo.  106. 

3.  In  Minnesota,  the  notice  is  pre- 
requisite and  must  be  filed  with  the 
justice  as  well  as  served  upon  the  oppo- 
site party,  and  this  is  jurisdictional. 
Marsile  v.  Milwaukee  etc.  R.  Co.,  23 
Minn.  4.  See  also  Ketchum  v.  Free- 
man, 24  Wis.  296. 

In  Missouri,  it  seems  that  if  an  ap- 
peal is  taken  on  the  day  the  judgment 
is  rendered  upon,  a  notice  is  not  neces- 
sary. Hammers tein  v.  Haase,  47  Mo. 
498;  Rowley  v.  Hinds,  50  Mo.  403; 
Riddle  v.  Gillespie,  67  Mo.  627. 

It  is  held,  in  Oregon,  that  a  misde- 
scription of  the  judgment  in  the  notice 
is  fatal  to  appellate  jurisdiction.  Chip- 
man  v.  Bronson,  3  Greg.  320. 

In  Illinois  and  in  Kansas,  the  appellee 
is  bound  to  follow  the  case  into  the 
appellate  court,  and  no  notice  is  neces- 
sary. Fink  v.  Disbrow,69  111.  76;  Doo- 
ley  v.  Foster,  5  Kan.  269. 

In  New  Tork,  the  appellant  is 
required  to  point  out  the  errors  which 
he  desires  to  have  corrected  on  appeal. 
Delong  v.  Brainard,  1  T.  &  C.  (N.  Y.) 
1;  Metcalf  v.  Garlinghous,  40  How. 
(N.  Y.)  Pr.  50. 

3.  In  Gates  v.  Sanders,  13  Kan.  413, 
it  is  said:  "The  judgment  is  rendered 
for  or  against  the  plaintiff,  and  upon 
the  sufficiency  of  his  cause  of  action, 
without  reference  to  the  disposition  of 
the  attachment.  Boston  i\Wright,3  Kan. 
230.  It  was  of  the  judgment  the  plain- 
tiff complained  in  their  appeal  bond, 
and  that  only  which  they  sought  to- 
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are  discharged  by  the  defendant's  appeal.1  But  the  rulings  of  the 
justice  may  be  reviewed,  in  some  States,  by  proceeding  in  the 
nature  of  a  writ  of  error.* 

(7)  Review  of  Garnishment  Proceedings  on  Appeal. — The  ordi- 
nary appeal  does  not  take  up  for  review  the  order  of  the  justice 
discharging  the  garnishee.8 

(8)  Appeals  from  Judgment  by  Default. — From  judgment  ren- 
dered on  default  an  appeal  will  lie.4 

(9)  Limitation  on  Right  of  Appeal. — In  many  of  the  States 
there  is  a  limitation  on  the  right  of  appeal  which  is  determined 
by  the  amount  in  controversy,  and  the  method  of  determining 
the  amount  in  controversy  for  this  purpose  is  not  in  all  cases  the 
same,6  and  in  some  instances  a  limitation  is  placed  upon  an  ap- 


change.  If  they  sought  a  review  of 
the  attachment  proceedings,  something 
more  than  an  appeal  from  the  judgment 
on  the  merits  of  the  case  was  neces- 
sary." See  also  Roll  v.  Murray,  35 
Kan.  171.  Examine  Becker  v.  Steele. 
(Kan.),  21  Pac.  Rep.  169.  It  must  be 
remembered  that  these  matters  are 
statutory;  hence,  consult  the  several 
statutes.  Butcher  v.  Taylor,  18  Kan. 
558;  Murfree's  Justice,  Practice,  §  694; 
Stever  v.  Heald,  61  Iowa  709.  See 
Phelps  v.  Worthington,  92  N.  Car.  270; 
Davis  v.  Perry,  46  Mo.  449;  Walser  v. 
Haley,  61  Mo.  445;  Bray  v.  Laird,  44 
Ala.  295;  Cutter  v.  Gumberts,  8  Ark. 
449;  Abbott  v  Zeigler,  9  Ind.  512; 
Harrison  v.  Thurston,  11  Fla.  307. 
Compare  Winter  v.  Simpson,  42  Ark. 
410;  Boisseau  v.  Kahn,  62  Miss.  757. 
As  to  an  appeal  of  an  interplea  in 
attachment  case  see  State  v.  Ranson,  86 
Mo.  327. 

1.  "  Now,  as  the  defendant  who 
appeals  gives  ample  security  for  the 
prosecution  of  his  appeal  to  effect,  and 
for  the  payment  of  any  judgment  that 
may  be  rendered  against  him,  it  would 
seem  to  be  hardly  necessary  that  the 
attachment  should  continue  any  longer 
in  force."  St.  Joseph  etc.  R.  Co.  v. 
Casey,  14  Kan.  506.  As  to  when  the 
plaintiff  appeals,  see  Becker  v.  Steele 
(Kan.),  21  Pac.  Rep.  169. 

a.  Young  v.  Gerdes,  42  Ohio  St.  102. 
Or  by  a  petition  in  error.  Carlyle  v. 
Smith,  36  Kan.  614.  Compare  Miller 
v .  Noyes,  34  Kan.  13.  In  some  States 
the  notice  of  appeal  must  contain  all 
the  grounds  sought  to  be  considered  by 
the  appellate  court.  Avery  v.  Wood- 
beck,  62  Barb.  (N.  Y.)  557.  See,  for 
the  consideration  of  questions  of  law  on 
appeal,  Craighead  v.  Martin,  25  Minn. 
41.  And  what  the  transcript  in  such 


cases  must  contain.  Payson  v.  Everett, 
12  Minn.  216;  Bruins  v.  Downey,  51 
Wis.  120. 

3.  Brown  v.  Tuppeny,  24  Kan.  29. 
Compare  Smith  v.  Parker,  25  Ark.  518. 
See  also  Kayser  v.  Bauer,  5  Kan.  202. 
See  further  Eilers  v.  Wood,  64  Wis. 

422. 

4.  Butler  v.  Heeb,  38  Iowa  420;  Lau- 
ferty  v.  Prickett,  50  Ind.  24;  Halleck  v. 
Jaudin,  34  Cal.  167;  Leavenworth  etc. 
R.  Co.  v.  Forbes,  37  Kan.  445.  Yet 
some  decisions  hold  that  an  appeal  can- 
not be  had  from  such  a  judgment. 
Clendenning  v.  Crawford,  7  Neb.  474; 
Strine  v.  Kingsbaker,  12  Neb.  52.  And 
in  Oregon,  under  a  statute,  no  appeal 
will  lie  from  judgment  on  default. 
Trullenger  v.  Todd,  5  Oreg.  36.  And 
again  in  Missouri,  before  such  a  judg 
ment  can  be  appealed  from,  an  appli- 
cation must  be  made  to  the  justice 
within  ten  days  after  the  judgment  is 
rendered  to  set  it  aside,  and  the  appli- 
cation be  refused,  then  an  appeal  may 
be  taken.  Pearson  v.  Carson,  69  Mo. 
569.  While  in  Kansas,  the  statute  pro- 
viding for  setting  aside  defaults  is  held 
to  be  only  an  additional  remedy  and 
need  not  be  first  complied  with  before 
an  appeal  can  be  taken.  Leavenworth 
etc.  R.  Co.  v.  Forbes,  37  Kan.  445. 

6.  In  Ohio,  if  either  party  in  his  bill  of 
particulars  claim  more  than  twenty 
dollars,  an  appeal  may  be  had,  but  if 
neither  party  claim  more,  and  there  has 
been  a  jury  trial,  no  appeal  can  be  had. 
Rev.  Stat.  Ohio  (1880),  $  6562.  Same 
in  Kansas,  Comp.  Laws  Kan.  (1885), 
ch.  81,  §  132.  In  Vermont,  it  is  twenty 
dollars.  Perry  v.  Gay,  52  Vt.  615. 
But  in  this  case  while  payments  made 
reduced  the  sum  due  below  twenty  dol- 
lars, yet  the  court  held  the  whole  claim, 
which  was  originally  more  than  twent y 
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peal  from  judgments  of  certain  kinds.1  And  in  every  State  there 
is  a  limitation  as  to  the  time  in  which  an  appeal  may  be  taken.9 
Also  the  right  of  appeal  is,  in  some  States,  limited  to  the  person 
or  party  aggrieved  by  the  final  judgment.8 

(io)  Appeals  as  Personal  Privileges. — The  right  of  appeal  is  a 
personal  right,  and  may  be  executed  by  person  entitled  thereto, 
or  it,  being  a  personal  privilege,  may  be  waived.4 

(n)  Computing  Time  for  Appeal. — In  counting  time  in  which 
an  appeal  is  to  be  taken,  the  general  rule  is  to  be  followed — that 
is,  "  The  time  within  which  an  act  is  to  be  done  shall  be  computed 
by  excluding  the  first  day  and  including  the  last ;  if  the  last  day 
be  Sunday,  it  shall  be  excluded."5  But  this  rule  has  excep- 
tions.6 

(12)  Transcript  of  Proceedings. — A  transcript  is  a  copy  of  an 


dollars  in  the  first  place,  to  be  in  con- 
troversy and  allowed  the  appeal.  In 
Virginia,  an  appeal  is  allowed  when 
more  than  twentv  dollars  is  involved. 
Carter  v.  Kelly,  "28  Gratt.  (Va.)  7S7. 
In  Georgia,  the  amount  claimed  must 
not  be  less  than  fifty  dollars.  Dykes  v. 
Woolsey,  62  Ga.  60S.  In  Indiana,  the 
amount  must  exceed  fifty  dollars,  and, 
to  determine  the  amount,  the  complaint, 
set-off,  counter-claim  or  cross  complaint 
must  be  taken  into  consideration.  Coles 
v.  Peck,  96  Ind.  333.  In  Minnesota, 
the  amount  claimed  in  the  complaint 
must  exceed  thirty  dollars,  and  the 
amount  claimed  by  plaintiff  determines 
the  right  to  appeal,  which  is  not  af- 
fected or  controlled  by  defendant's 
counter  claim.  Ross  v.  Evans,  30 
Minn.  306.  In  Nebraska,  the  law  is 
the  same  as  in  Ohio  and  Kansas  supra. 
wards  v.  Shutt,  7  Neb.  18. 

1.  As  to  Judgments  on  confession,  ap- 
peals are  not  generally  allowed.  Rev. 
Stat  III.  (1880),  ch.  79,  $  62;  Comp. 
Laws  Kan.  (1885),  ch.  81,  §  132.  See 
the  several  statutes.  See  Murfree's 
Justice,  Practice,  §  707.  Or  when  the 
judgment  is  entered  by  agreement 
Boettcher  v.  Bock,  74  111.  332.  Com- 
pare Campbell  v.  Randolph,  13  111.  314. 
See  also  Stever  v.  Heald,  61  Iowa  709. 

2.  If  an  appeal  be  not  taken  in  the 
time  prescribed  by  law,  it  is  a  nullity. 
Moore  v.  Damon,  4  Mo.  App.  11 1; 
Doty  v.  Duvall,  19  S.  Car.  143;  Dowell 
v.  Caruthers,  26  Kan.  720;  Martin  v. 
Crocker,  62  Iowa  328.  See  as  to  ex- 
tension of  the  time,  McCaslin  v. 
Camp,  26  Mich.  390;  Brooks  v.  Har- 
ris, 42  Ind.  177.  And  if  the  ap- 
peal is  not  taken  in  time,  the  remedy  is 
a  motion  to  dismiss  the  appeal,  or  to 


strike  case  from  the  docket.  Mur- 
free's Justice,  Practice,  $  747. 

3.  Limit  lo  party  aggrieved  by  the 
final  judgment  of  the  justice.  Code  of 
Iowa  (1880),  §  3575;  1  Rev.  Stat  Mo. 
(1879),  ch.  44,  $  303P;  Keal  v.  Judge,  36 
Mich.  331. 

4.  Keal  v.  Judge,  36  Mich.  331;  Min- 
neapolis etc.  Co.  v.  Hedges,  11  Neb. 
46.  Examine  Fass  v.  Bogan,92  Pa.  St. 
296. 

6.  Comp.  Laws  Kan.  (1885),  ch.  80,  4 
722;  Dougherty  v.  Porter,  18  Kan.  208; 
Jacobs  v.  Graham,  1  Blackf.  (Ind.)  391; 
Vairin  v.  Edmonson,  s  Gil.  (111.)  270; 
Black  v .  Johns,  68  Pa. 'St.  83;  Gribbon 
v.  Freel,  93  N.  Y.  93;  Bouv.  L.  Diet, 
(nth  ed.),  tit.  Time,  vol.  2,  p.  588,  and 
tit.  Computation,  vol.  1,  p.  259. 

In  Nebraska,  the  appeal  must  be 
taken  in  ten  days,  and  the  transcript 
filed  in  the  appellate  court  within  thirty 
days.  The  time  is  counted  by  exclud- 
ing the  day  judgment  is  rendered,  and 
also  the  last  day  of  the  ten  or  the 
thirty,  if  that  should  be  Sunday  then 
the  Monday  following  is  to  be  in- 
cluded. Murfree's  Justice,  Practice, 
749  and  796;  Monell  v.  Terwilliger,  8 
Neb.  360.  See  also  Gribbon  v.  Freel, 
93  N.  Y.  93.  Compare  Patchen  v. 
Bonsack,  52  Mo.  431.  This  last  case 
holds  to  the  strict  number  of  days 
counting  Sunday.  For  the  Sunday  law, 
generally,  see  full  note,  1  Atl.  Rep.  851. 
See  also  Allen  v.  Godfrey,  44  N.  Y.  433; 
Hemmens  x>.  Bentley,  32  Mich.  89. 

6.  In  Michigan  and  Indiana,  on  ap- 
plication to  the  higher  court,  an  appeal 
may  be  had  after  the  thirty  days  for 
general  appeal  has  expired.  McCas- 
kin  v.  Camp,  26  Mich.  390;  Brooks  v. 
Harris,  42  Ind.  177. 
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original  writing.1  And,  in  about  all  the  States,  the  rule  is  to  fi.e 
with  the  papers,  in  an  appealed  case,  in  the  appellate  court,  a 
transcript  of  the  proceedings  had  before  the  justice,  and  the  filing 
of  the  transcript  by  the  appellant  where  the  law  so  requires  him 
to  do,  or  by  the  justice,  as  the  law  of  some  States  requires,  com- 
pletely ends  the  justice's  jurisdiction  over  the  action.*  And 
where  the  appeal  is  in  the  nature  of  a  certiorari,  as  allowed 
in  some  States,  the  transcript  should  contain  all  the  evidence  and 
proceedings,  and  if  it  be  defective  it  may  be  corrected.8  In  most 
States  the  transcript  is  to  be  filed  within  a  certain  number  of  days 
after  the  bond  or  undertaking  is  filed  by  the  justice  and  approved 
by  him.* 


1.  Bouv.  L.  Diet,  (nth  ed.),  vol.  n, 
P-596- 

2.  Murfree  s  Justice  Practice,  $  810. 
The  appeal  vacates  the  judgment  of  the 
justice.  Carrollton  v.  Rhomberg,  78  Mo. 
547.   See  Judgment  Vacated  by. 

•  infra.  It  has  been  held  in  Netu  Tork, 
that  the  transcript  is  good  although  it 
does  not  show  on  its  face  that  the  jus- 
tice had  jurisdiction.  Jackson  v.  Row- 
land, 6  Wend.  (N.  Y.)  666;  Tuttle  v. 
Jackson,  6  Wend.  (N.  Y.)  213;  Jackson 
v.  Jones,  9  Cow.  (N.  Y.)  182;  Dicken- 
son v.  Smith,  25  Barb.  (N.  Y.)  102. 
The  rule  that  the  jurisdiction  of  an  in- 
ferior court  must  affirmatively  appear, 
relates  chiefly  to  the  case  where  the 
record  is  brought  before  a  superior 
court  for  review  or  is  questioned  in 
some  collateral  proceeding.  Clyde 
Rose  Plank  Road  Co.  v.  Parker,  22 
Barb.  (N.  Y.)  323;  Pelton  v.  Bloom- 
ington  Grpve,  3  Wis.  310;  Bergen 
Turnpike  Co.  v.  State,  1  Dutch.  (N.J.) 
554;  Hale  v.  Thayer,  2  Chand.  (Wis.) 
68;  Kaufman  v.  Shuder,  2  Cart.  (Ind.) 
170;  Gallup  v .  Mulvah,  6  Fost.  (N.  H.) 
132;  Hackman  v.  Flory,  16  Pa.  St.  196. 
See  Jolly  v.  Foltz,  34  Cal.  326.  But 
the  record  must  not  show  that  the  jus- 
tice had  not  jurisdiction.  Levy  v. 
Shurman,  6  Ark.  182;  s.  c,  42  Am. 
Dec.  690.  But  this  subject  is  further 
treated  under  title  Docket,  infra,  and 
also  Transcript. 

».  Stat.  Minn.  (1878),  p.  693,  by 
which  it  is  made  the  duty  of  the  justice 
on  request  to  return  a  transcript  con- 
taining all  the  evidence.  Hinds  v. 
American  etc.  Co.,  24  Minn.  95;  Smith 
v.  Force,  31  Minn.  119;  Bruins  v. 
Downey,  51  Wis.  120.  See  Kates  v. 
Thomas,  14  Minn.  460.  See  as  toques- 
tion  of  law  on  appeal,  also  Curtis  v. 
Superior  Court,  63  Cal.  435.  If  the 
justice  does  not  do  his  duty  in  trans- 


mitting the  papers  after  an  appeal  is 
taken  he  may  be  compelled  to  do  so. 
Little  v  Smith,  5  III.  400;  Norton  v. 
Porter,  63  Mo.  345.  But  it  must  be  re- 
membered that  the  correction  is  simply 
to  make  the  transcript  agree  with  the 
docket  entries.  The  docket  cannot  be 
altered.  People  v.  Phelps,  18  Wend. 
(N.  Y.)  558;  Fox;  v .  Meacham,  6  Neb. 
530;  Watson  v.  Davis,  19  Wend.  (N. 
Y.)37i;  Burton  v.  McGregor,  4  Ind. 
530.  If  the  justice  refuses  to  certify  his 
transcript,  mandamus  will  lie.  Hock- 
enbury  v.  Alpaugh.  34  N.  J.  L.  342; 
Robison  v.  Medlock,  59  Ga.  599.  The 
appellant  should  not  be  prejudiced  by 
the  negligence  of  the  justice  in  matters 
of  ministerial  duty.  Robison  v.  Med- 
lock, 59  Ga.  599. 

4.  In  Kansas,  the  filing  and  approval 
of  the  undertaking  completes  the  ap- 
peal, and  the  justice  "shall  immediately 
make  out  a  certified  transcript  of  his 
proceedings  in  the  cause,  and  shall, 
within  twenty  days  from  the  rendition 
of  the  judgment,  deliver  or  transmit  to 
the  clerk  of  the  district  court  of  his 
county  the  said  transcript,  the  under- 
taking on  appeal,  and  all  lite  papers  in 
the  cause."  Comp.  Laws  Kan.  (1885), 
ch.  81,  §  122. 

In  Ohio,  the  law  is  much  the  same, 
except  the  transcript  is,  on  demand, 
delivered  to  appellant,  who  delivers  it 
to  the  clerk  of  the  court  to  which  he 
appeals,  on  or  before  the  thirtieth  day 
from  the  rendition  of  the  judgment. 
Rev.  Stats.  Ohio  ( 1880),  $  6585. 

In  Illinois,  the  justice  shall,  "within 
twenty  days  after  receiving  and  ap- 
proving of  the  appeal  bond,  file  the 
same  in  the  office  of  the  clerk  of  the 
appellate  court,  together  with  all  papers 
and  a  transcript  of  his  docket  in  the 
case"  duly  certified.  Rev.  Stats.  111. 
(1880),  ch.  79,  §62. 
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The  transcript  must  be  properly  certified  to  by  the  justice.1 
(13)  Judgment  Vacated  by  Appeal. — As  a  general  rule,  the  ap- 
peal vacates  the  judgment  rendered  by  the  justice,  and  transfers 
the  case  to  the  appellate  court.*   And  the  case  is  there  tried  de 


novo.* 


(14)  Appeal  Waives  Dejects  in  Justice's  Court. — The  general 
rule  is,  that  upon  appeal  all  errors,  irregularities  and  illegalities 
are  to  be  disregarded.  Errors  and  insufficiencies  of  pleading  can- 
not be  permitted  to  stand  in  the  way  of  actual  justice.  Hence, 
in  the  circuit  court,  in  cases  brought  up  by  appeal  from  a  justice, 
it  is  very  usual  to  allow  amendments  of  pleadings  in  furtherance 
of  justice,  and  in  the  exercise  of  a  sound  discretion.4 


In  Missouri,  "within  six  days  after 
the  appeal  is  allowed."  1  Rev.  Stats. 
Mo.  (1819),  $  3050. 

1.  A  certificate,  "that  the  foregoing 
transcript  and  papers  contain  a  full 
statement  of  all  the  proceedings  had 
before  me,"  held  sufficient,  although  the 
statute  requires  "a  full  and  perfect 
statement,  etc."  Smith  v.  Frazer,  6t 
111.  164.  An  attestation  of  a  justice  to 
a  copy  of  his  record  is  equal  to  that  of 
a  clerk  of  a  higher  court  to  its  record, 
with  the  seal  affixed  and  the  usual 
certificate  of  the  judge  appended. 
O'Connell  v.  Hotchkiss,  44  Conn  51; 
Case  v.  Huey,  26  Kan.  553.  See  title 
of  this  article,  Transcript,  infra.  A 
succeeding  justice  certifying  to  tran- 
script of  his  predecessor's  docket,  must 
show  in  his  certificate  that  he  is  the  le- 
gal custodian  of  the  docket.  Anderson 
v .  Miller,  4  Blackf.  (Ind.)  417;  Sloan  v. 
McKinstry,  18  Pa.  St.  120. 

2.  "Consequently  it  is  erroneous,  in 
case  the  (defendant)  appellant  failed  to 
prosecute  his  appeal  or  to  appear,  to 
dismiss  the  appeal  or  affirm  the  judg- 
ment of  the  justice  unless  the  plaintiff 
shall  establish  by  proof  his  prima  facie 
case."  Murfrees  Justice,  Practice,  § 
821,  citing  Eichelberger  v.  Calvin,  7 
111.  App.  129.  See  Steinborn  v. 
Thomas,  8  111.  App.  515;  Howland  v. 
Couch,  43  Conn.  47.  See  Britton  v. 
Fox,  39  Ind.  369.  Compare  Smith  v. 
Allen,  31  Ark.  268,  550.  See  generally, 
Carrollton  v.  Rhomberg,  78  Mo.  547; 
Rham  v.  Soper,  28  Kan.  529;  Dean  v. 
Kinman,  15  Neb.  492;  Hopkins  v.  El- 
more, 49  Vt.  179;  State  v.  Forner,  32 
Kan.  281. 

3.  Mobile  etc.  Co.  v.  Dale,  61  Miss. 
206;  Jones  v.  School  Dist.  No.  47,  8 
Kan.  364;  Comp.  Laws  Kan.  (1885),  ch. 
81,  §  122;  Higgins  v.  State,  34  Tex. 
137;  Lee  v.  Ralston,  1  Colo.  5;  Heath 


v.  Heath,  31  Wis.  223;  McFadden  v- 
Tant,  20  S.  Car.  585;  Bennett  t>. 
Thompson,  10  Bush  (Ky.)  365;  How- 
land  v.  Couch,  43  Conn.  47.  But  in 
some  States  a  set-off  or  counterclaim 
not  in  issue  or  filed  in  the  justice  court 
cannot  be  for  the  first  time  filed  in  the 
appellate  court  by  wav  of  an  amend- 
ment, as  it  is  held  to  be  a  cross  action 
and  not  a  defence.  Callahan  v.  Newell, 
61  Miss.  437.  474. 

And  in  Minnesota,  where  the  appeal 
may  be  upon  questions  of  law  and  fact, 
or  law  alone,  if  a  justice  returns  all  the 
evidence  given  in  his  court,  the  ap- 
pellate court  will  consider  such  evi- 
dence. Smith  v.  Force,  31  Minn.  1  19. 
And  the  trial  in  appellate  is  not,  there- 
fore, strictly,  de  novo.  Hends  v. 
American  etc.  Co.,  24  Minn.  95. 

4.  Murfree's  Justice,  Practice,  §  852, 
citing  among  others  Clow  v.  Murphy, 
52  Iowa  695;  Adae  v.  Zangs,  41  Iowa 
536;  Miller  v.  Perry,  38  Iowa  301.  See 
also  Haas  v.  Lees,  18  Kan.  449;  Schomp 
v .  Tompkins,  46  N.  J.  L.  608;  Turner 
v .  Harrison,  43  Ark.  233;  South  etc.  R. 
Co.  v.  Seale,  59  Ala.  608.  On  payment 
of  all  costs,  plaintiff,  on  appeal,  has 
been  allowed  to  amend  his  bill  of  par- 
ticulars so  as  to  recover  as  administra- 
tor, instead  of  in  his  individual  capacity. 
Reed  v.  Cooper,  Admr.,  30  Kan.  574. 
See  also  Bingham  v.  Stewart,  14  Minn. 
214.  But  if  the  irregularities  are  such 
as  to  oust  the  justice  of  the  jurisdic- 
tion of  the  case,  the  appeal  may  be  dis- 
missed for  that  reason.  Bryant  v. 
Pember,  43  Vt.  599.  But  amendments 
are  a  matter  of  judicial  discretion. 
Packard  v.  Snell,  35  Iowa  80,  and  the 
appellate  court  may  allow  a  constable 
to  amend  his  return  to  process.  Tran- 
sier  v.  St.  Louis  etc.  R.  Co.,  54  Mo. 
180.  And  it  is  the  duty  of  the  ap- 
pelate court  to  allow  a  mistake  in  the 
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(15)  Operates  as  a  General  Appearance. — An  appeal  by  a  party 
to  a  case  in  the  justice  court  operates  as  a  general  appearance  in 
the  appellate  court,  and  gives  that  court  jurisdiction  of  the  per- 
son of  the  appellant.1 

(16)  Irregularities  in  Appeal. — As  a  general  rule,  the  irregulari- 
ties in  the  proceedings  before  the  justice  are  waived  by  an  ap- 
peal.* But  in  the  matter  of  taking  the  appeal  itself,  the  statu- 
tory requirements  must  be  strictly  complied  with  in  so  far  as  the 
appellant's  duties  are  concerned,3  while  the  ministerial  acts  of  the 
justice  irregularly  performed  cannot  prejudice  the  appellant's 
right  to  have  a  complete  transcript  filed  with  the  papers  in  the 
case  in  the  appellate  court.4 

(17)  No  Appeal  front  Judgment  on  Confession. — As  a  rule,  there 
can  be  no  appeal  from  a  judgment  rendered  against  a  party  on 
his  confession  or  its  equivalent.5 


name  of  parties  to  be  corrected  House 
v.  Duncan,  50  Mo.  453.  The  amend- 
ment may  be  of  matter  of  substance  or 
of  form.  Hampton  v.  Warren,  51  Ind. 
288;  Murphy  v.  Steele,  51  Ind.  81; 
Hamilton  v.  Jennison,  52  Mich.  409. 
The  appeal  bond  may  be  amended. 
Gaddis  v.  Palmer,  60  Miss.  758;  Gates 
v.  Sanders,  13  Kan.  411.  See  also  8 
Pac.  Rep.  239.  See  further  generally 
Kaub  v.  Mitchell,  12  Kan.  57;  Donnel 
v.  Clark,  12  Kan.  154;  Stanley  v. 
Farmers'  Bank,  17  Kan.  592.  But  in 
cases  where  there  has  been  a  default  in 
the  justice  court  the  rule  in  the  text  is 
modified  in  its  application.  In  St. 
Louis  etc.  R.  Co.  v.  McReynolds,  24 
Kan.  368,  it  is  said,  "And  it  must  be 
held  in  this  case  that  the  defendant  did 
not  waive  any  of  the  defects  in  the 
plaintiff's  bill  of  particulars,  for  it  did 
not  make  any  appearance  thereto,  or 
any  appearance  on  the  trial.  The  de- 
fendant was,  so  far  as  this  question  is 
concerned,  substantially  in  default,  and 
its  default  admitted  nothing  more  than 
the  truth  of  the  facts  set  forth  and  al- 
leged in  the  plaintiff's  bill  of  particulars. 
The  plaintiff  had  no  right,  on  such  de- 
fault, and  in  the  absence  of  the  defend- 
ant, to  prove  anything  not  set  forth  or 
alleged  in  his  bill  of  particulars.  Nor 
could  he,  on  such  default,  in  the  absence 
of  the  defendant,  and  without  notice  to 
it,  amend  his  bill  of  particulars  in  any 
material  respect."  See  also  St  Louis 
etc.  R.  Co.  v.  Byron,  24  Kan.  350.  See 
Amendments,  supra. 

1.  Mobile  etc.  Co.  v.  Dale,  61  Miss. 
206;  Haas  v.  Lees,  18  Kan.  449.  See 
St.  Louis  etc.  R.  Co.  v.  Byron,  24  Kan. 
350,  368.    Compare  Stevens  v.  Benton, 
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2  Lans.  (N.  Y.)  156.  See  generally 
South  etc.  R.  Co.  v.  Searle,  59  Ala.  608; 
Clow  v.  Murphy,  52  Iowa  695;  Berkley 
v.  Kobes,  13  Mo.  App.  502. 

3.  Clow  v.  Murphy,  52  Iowa  691;; 
South  etc.  R.  Co.  v.  Searle,  59  Ala.  608. 
See  Waives  Defects  in  Justice  Court, 
supra. 

3.  Inhabitants  of  Leyden  v.  Sweeney, 
118  Mass.  418;  Palmer  v.  Peterson,  46 
Wis.  401 ;  Martin  v.  Crocker,  62  Iowa 
328;  White  v.  Shumate,  50  Miss.  130; 
Wright  v .  Fallon,  47  Wis.  488;  Marsile 
v.  Milwaukee  etc.  R.  Co.,  23  Minn.  4; 
Chipman  v.  Bronson,  3  Oreg.  320, 
Jenkins  v.  Cheyenne,  1  Wyo.  28; ; 
Bass  v.  Gay,  51  Vt.  581.  But  in  many 
States  if  the  appeal  has  been  taken  iii 
good  faith  within  lawful  time,  and  the 
requirements  of  the  statute  have  been 
complied  with  in  substance,  and  there 
is  a  defect  in  form,  and  sometimes  in 
substance,  in  order  to  do  justice, 
amendments  are  allowed.  Womelsdorff 
v.  Heifner,  104  Pa.  St.  1 ;  School  etc.  v. 
Erskine,  1  Colo.  367;  Murphy  v.  Steele, 
51  Ind.  81;  Hamilton  v.  Jennison,  52 
Mich.  409;  People  v.  Judge,  27  Mich. 
303;  Gaddis  v.  Palmer,  60  Miss.  758; 
Gates  v.  Sanders,  13  Kan.  4JI.  See 
Smith  v.  Allen,  31  Ark.  268. 

4.  If  the  justice  does  not  do  his  duty 
he  may  be  compelled  to  do  it  by  a 
mandamus  or  otherwise.  State  v. 
Cressinger,  88  Ind.  499;  Norton  v.  Por- 
ter, 63  Mo.  341;;  Hockenbury  v.  Al- 
paugh,  34  N.  J.  L.342;  Robisonp.  Med- 
lock,  59  Ga.  599;  St.  Louis  R.  Co.  v. 
Wilder,  17  Kan.  240. 

6.  1  Rev.  Stat.  Mo.  (1879),  ch.  44,  $ 
3039;  Rev.  Stat.  111.  (1880),  ch.  79,  $ 
12;  Rev.  Stat  Ohio  (1880),  §  6596; 
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(18)  Dismissal  of  Appeal — Effect. — As  has  already  been  said, 
"  the  appeal  vacates  the  judgment  "  of  the  justice,  and  transfers 
the  case  to  the  appellate  court,  so  that  thereafter  the  justice  can- 
not do  any  act  in  the  case  except  perform  the  ministerial  acts 
required  of  him  by  the  statute,  such  as  making  out  the  transcript 
of  his  proceedings  and  delivering  them  to  the  appellate  court,  or 
the  appellant,  as  the  law  may  require,  etc.  He  cannot  set  aside 
the  judgment  after  appeal  is  taken,  or  dismiss  the  action,1  or  issue 
an  execution  on  his  judgment.8  But  if,  after  the  appeal  has  been 
taken,  the  appellate  court  dismisses  the  appeal,  the  judgment  of 
the  justice  is  thereby  affirmed  and  restored.8  Yet,  by  taking  an 
appeal,  the  whole  case  is  opened  up  in  the  appellate  court  and 
the  plaintiff  may  dismiss  his  case  on  appeal,  or  the  appellant 
may  dismiss  his  appeal  if  timely  application  be  made  therefor ; 
yet  if  the  appellee  has  acquired  additional  rights  or  would  suffer 
loss  thereby,  the  dismissal  of  the  appeal  is  within  the  discretion 
of  the  court  if  objected  to  by  the  appellee.4  Or  the  appeal  may 
be  dismissed  by  the  appellate  court  on  motion  of  the  appellee, 
for  failure  of  appellant  to  prosecute  his  appeal,  or  for  defects 
in  the  transcript,  or  appeal  proceedings,  unless,  if  amendable,  they 
be  amended.5 

(19)  Trial  de  Novo  in  Appellate  Court. — Upon  appeal,  the 
cause  is  tried  de  novo  in  the  appellate  court,  and,  generally,  upon 
the  original  papers  used  in  the  justice  court,  unless  in  the  appel- 


Comp.  Laws  Kan.  (1885),  ch.  81,  §  132. 
And  it  is  held  that  a  judgment  by 
agreement  is  equivalent  to  a  judgment 
on  confession.  Eliiott  v.  Daiber,  42  111. 
468;  Boettcher  v.  Bock.  74  111.  332.  But 
Compare  Campbell  v.  Randolph,  13  111. 
314.  Examine  Morrison  v.  Kiker,  26 
Mich.  385.  And  also  Rusk  v.  Halcyon 
etc.  Co.,  67  N.  Car.  47. 

1.  Dean  v.  Kinman,  15  Neb.  492. 

3.  Rahm  v.  Soper,  28  Kan.  529. 

S.  Sutherland  v.  Phelps,  22  111.  91; 
/*  re  Shaw,  31  Minn.  44.  "If  the  ap- 
peal be  dismissed  the  cause  shall  be 
remanded  to  the  justice  of  the  peace, 
to  be  thereafter  proceeded  in  as  if  no 
appeal  had  been  taken."  Comp.  Laws 
Kan.  (1885),  ch.  81,  §  124;  Rev.  Stat. 
Ohio  (1880),  $  6594. 

If  the  transcript  be  defective,  only 
the  appeal  and  not  the  case  can  be  dis- 
missed for  that  reason.  St.  Louis  v. 
Bird,  31  Mo.  88;  Boiles  v.  Barnes,  4 
Blackf  (Ind.)  176.  In  Illinois,  it  is 
held  that  an  appeal  cannot  he  dis- 
missed for  want  of  prosecution  until 
the  case  is  ready  for  trial  in  appellate 
court.  Stelnborn  v.  Thomas,  8  111.  App. 
S'S- 

4.  Shaffer  v.  Currier,  13  111.  667; 
Steamboat  Delta  v.  Walker,  24  111.  233. 


6.  Steinborn  v.  Thomas,  8  111.  App 
515;  St.  Louis  v.  Bird,  31  Mo.  88: 
Boiles  v.  Barnes,  4  Blackf.  (Ind.)  176: 
Hampton  v.  Warren,  51  Ind.  288: 
House  v.  Duncan,  50  Mo.  453;  Bryant 
v.  Pember,  43  Vt.  599.  Amendment  of 
affidavit.  Lederer  v.  Chicago  etc  R. 
Co.,  38  Wis.  244;  People  v.  Judge,  27 
Mich.  303;  Hamilton  v.  Jennison,  52 
Mich.  409. 

Amendment  of  Bond. — Gaddis  v. 
Palmer,  60  Miss.  758;  People  v. 
Judge,  27  Mich.  103;  Murphy  v.  Steele, 
51  Ind.  81 ;  Gaddis  v.  Palmer,  60  Miss. 
758;  Gates  v.  Sanders,  13  Kan.  411; 
McClelland  v.  Allison,  34  Kan.  155. 

Amendment  of  Transcript. — Bruins 
v.  Downey,  51  Wis.  120;  Little  v. 
Smith,  5  111.  400;  Norton  v.  Porter,  63 
Mo.  345;  Hockenbury  v.  Alpaugh,  34 

7-  L.  ; 


N.J. 


,  342;  Robison  v.  Medlock,  59 
Ga7  599;  Reedy  v.  Gift,  2  Kan.  392. 
The  amendment  of  the  transcript,  how- 
ever, is  only  that  it  may  correspond 
with  the  recorded  proceedings  in  the 
justice  court;  the  docket  of  the  justice 
cannot  be  amended.  People  v.  Phelps, 
18  Wend.  (N.  Y.)  558;  Foxv .  Meacham, 
6  Neb.  530.  Compare  Womelsdorf  v. 
Heifner,  104  Pa.  St  1.  See  Trans- 
cript, supra.    In  some  States,  after 
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late  court,  in  furtherance  of  justice,  new  or  amended  pleadings 
are  allowed  by  the  court  to  be  filed.1 

k.  Certiorari  and  RECORDARI. — Certiorari  "  is. the  name  of 
a  writ  issued  from  a  superior  court  directed  to  one  of  inferior  juris- 
diction commanding  the  latter  to  certify  and  return  to  the  for- 
mer the  record  in  the  particular  case."  a  Recordari  facias  loque- 
lam  (re/alo),  in  English  practice,  "  a  writ  commanding  the  sheriff 
that  he  cause  the  plaint  to  be  recorded  which  is  in  his  county, 
without  writ,  between  the  parties  there  named,  of  the  cattle, 
goods  and  chattels  of  the  complainant  taken  and  unjustly  dis- 
trained, as  it  is  said,  and  that  he  have  the  said  record*  before  the 
court  on  a  day  therein  named,  and  that  he  prefix  the  same  day 
to  the  parties,  that  then  they  may  be  there  ready  to  proceed  in 
the  same  plaint."  8  "  Besides  the  plenary  process  of  appeal  there 
are  four  modes  of  taking  a  judgment  rendered  by  a  justice  into  a 
superior  court  of  general  jurisdiction.  None  of  them  operates  as- 
does  the  ordinary  appeal  to  secure  a  trial  de  novo,  but  all  are  par- 
tial in  their  operation,  covering  but  a  portion  of  the  case  made 
in  the  trial  court,  and  affording  usually  but  imperfect  relief.  The 
petition  in  error  seems  to  be  in  use  only  in  Kansas,  where  it  has. 
been  adopted  as  a  substitute  for  the  writ  of  error  and  certiorari, 
both  of  which  have  been  abolished  by  express  statute.  The  writ 
of  recordari,  as  already  stated,  is  m  use  only  in  North  Carolina, 
the  writ  of  error  and  that  of  certiorari  have  a  broader  territorial 
scope,  but  neither  of  the  four  are  resorted  to,  as  a  rule,  except  in 
cases  in  which  the  party  aggrieved  has,  by  his  misfortune,  loSt 
the  opportunity  of  taking  the  ordinary  statutory  appeal.* 

an  appeal  has  been  dismissed  it  may  be  House  v.  Duncan,  50  Mo.  453.  See- 
reinstated  even  after  the  term  at  Appeal  Dismissed — Effect,  supra. 
which  it  was  dismissed.  Pinger  v.  As  to  when,  on  appeal,  the  trial  is  not 
Vanclick,  36  Wis.  141.  Examine  Haight  strictly  de  novo,  see  Smith  v.  Force,  31 
v.  Gay,  8  Cal.  297;  s.  c,  68  Am.  Dec.  Minn.  119. 

323.  3.  Bouv.  Law  Diet,  (nth  ed.),  tit. 

1.  Comp.  Laws  Kan.  (1885),  ch.  81,  "Certiorari,"  p.  215.  And  for  a  general 

§  122;  Britton  v.  Fox,  39  Ind.  369;  State  discussion  of  the  subject,  see  Certio- 

f.'Armell,  8  Kan.  293,  364.   The  ap-  rari.  vol.  3,  p.  60. 

pellate  court  "shall  proceed  to  hear,  S.  Bouv.  Law  Diet,  (nth  ed.),  tit. 

try  and  determine  the  same  anew,  with-  Recordari  Facias  Loqjjel  am,"  p. 

out  regarding  any  error  or  other  imper-  430;  see  also  Cooley's  Blackstone  (2nd 

fection  in  the  original  summons  or  ser-  ed.),  bk.  3,  pp.  35,  193. 

vice  thereof,  or  on  the  trial,  judgment  4.  Murfree's  Justice,  Practice,  4  7>8. 

or  other  proceedings  of  the  justice  or  In  Kansas,  "writs  of  error  and  cer- 

constable  in  relation  to  the  cause."    1  tiorari  to  reverse,  vacate  or  modify 

Rev.  Stat.  Mo.  (1879),  ch.  44,  %   3052.  judgments  or  final  orders,  in  civil  cases. 

See  Judgment  Vacated  by   Ap-  are  abolished,"  but  courts  still  have  the 

peal,  supra;  Britton  v.  Fox,  39  Ind.  same  power  as  under  them  to  compel 

369.  And  for  the  amendments  that  are  complete  and  perfect  transcripts,  sought 

permitted  on  appeal  as  to  the  pleadings,  to  be  reversed,  to  be  furnished.  Comp. 

the  matter  is  largely  in  the  discretion  of  Laws  Kah.  (1885),  ch.  80,  $  564.  "A 

the  court   Map  Company  v.  Jones,  27  judgment  rendered,  or  final  order  made, 

Kan.  177;  South  etc.  K.  Co.  v.  Seale,  59  by  a  justice  of  the  peace   .    .    .  may 

Ala.  608;  Turner  v.  Harrison,  43  Ark.  be  revresed,  vacated  or  modified  by  the 

233!  Clow  v.  Murphy,  52  Iowa  695;  district  court."    The  proceedings  to  do> 

South  etc.  R.  Co.  v.  Small,  70  Ala.  499;  so  are  had  by  a  petition  filed  in  the  court 

489 


Digitized  by 


Google 


Civil  Jurisdiction.      JUSTICE  OF  THE  PEACE.      CiTil  JurUdiction. 


/.  New  Trial — (i)  WIten  Allowed. — There  can  hardly  be  said 
to  be  any  general  rule  for  new  trials  in  the  justice  court.  The 
question  of  the  power  of  a  justice  to  grant  new  trials  has  been 
variously  decided  in  the  several  States ;  and  as  the  justice  has  no 


having  power  to  make  such  reversal, 
etc ,  entitled  "petition  in  error,"  upon 
which  "summons  shall  issue  and  be 
served,  or  publication  made,  as  in  the 
commencement  of  an  action."  Comp. 
Laws  Kan.  (1885),  ch.  80,  §§  540,  544. 
But  proper  exceptions  must  be  saved 
in  the  justice  court  on  the  record,  or  by 
bill  of  exceptions  to  be  by  copy  attached 
to  petition  in  error,  or  the  errors  com- 
plained of  will  not  be  considered.  Lee 
v.  Loveridge,  11  Kan.  485;  Kaub  v. 
Mitchell.  12  Kan.  57;  Ayres  v.  Crum, 
13  Kan.  269.  "The  office  of  a  bill  of 
exceptions  is  to  bring  upon  the  record 
some  portion  of  those  proceedings  in  a 
cause  which  do  not  otherwise  go  upon 
the  record.  It  must  therefore  be  filed 
in  the  court  in  which  the  proceedings 
are  had,  and  it  then  becomes  itself  a 
part  of  the  record  of  the  cause.  If  a 
party  desires  to  use  this  part  of  the 
record  in  proceedings  in  error,  he  should 
obtain  a  certified  copy  and  attach  the 
same  to  his  petition  in  error.  Jackson 
v.  Stoner,  17  Kan.  605.  And  if  the 
case  on  petition  in  error  is  reversed,  it 
is  retained  in  that  court  for  trial  as  if  on 
appeal.  Jones  v.  School  Dist.  No.  47, 
.8  Kan.  362;  see  also  Faucett  v. 
Meeker,  31  Ohio  St.  634^  The  plaintiff 
in  error  is  entitled  to  a  judgment,  upon 
reversal  of  justice's  judgment,  for  all 
costs  up  to  that  time.  Comp.  Laws 
Kan.  (18S5),  ch.  80,  §  562.  Green  v. 
Dunn,  5  Kan.  262.  The  same  is  the 
law  in  Ohio,  upon  writs  of  error. 
Faucett  v.  Meeker,  31  Ohio  St.  634. 

A  writ  of  error  is  used  in  Ohio. 
Faucett  v.  Meeker,  %i  Ohio  St.  634. 
In  Iowa,  Smith  v.  Parker,  28  Iowa 
359- 

Certiorari  is  in  use  in  many  States. 
It  is  used  to  examine  the  case  as  to  the 
justice's  jurisdiction.  Coffee  v.  City, 
36  Wis.  121. 

As  a  substitute  for  an  appeal  in  cer- 
tain cases.  Usher  v.  Moss,  50  Miss. 
208.  Or  to  review  the  justice's  judg- 
ment. Whaley  v.  Gale,  48  Mich.  193, 
but  in  Michigan  the  review  is  limited 
to  the  grounds  set  forth  in  the  affidavit 
for  certiorari.  Westbrook  v.  Blood, 
50  Mich.  443;  see  also  Erie  etc.  Co.  v. 
Witherspoon,  49  Mich.  377;  Rawson  v. 
McElvaine,  49  Mich.  194.    See  gen- 


erally Rayner  v.  State,  52  Ind.  468; 
Western  etc.  Co.  v.  Carson,  70  Ga.  38S; 
Candler  v.  Mann,  70  Ga.  726;  Western 
etc.  R.  Co.  v .  Dyar,  70  Ga.  723;  People 
v.  Hobson,  48  Mich.  28.  See  further 
Certiorari,  vol  3,  p.  60.  Certiorari 
will  not  lie  where  there  is  an  otherwise 
adequate  remedy.  Ishpeming  v.  Ma- 
roney,  49  Mich.  226.  If  there  is  no  il- 
legality or  irregularity,  and  the  court 
had  jurisdiction,  the  writ  must  be 
quashed.  Barnet  v.  Jacksonville,  18 
Fla.  523.  The  affidavit  must,  and  return 
must,  show  the  questions  of  law  raised 
and  objected  to  on  the  trial.  McGraw 
v.  Schwab,  23  Mich.  13.  Certiorari 
will  raise  the  question  of  erroneous  cost 
when  the  taxation  has  been  un- 
reasonably delayed.  Kleinsteuber  v. 
Schumaker,  35  Wis.  608.  But  there  is 
a  distinction  to  be  kept  in  mind  exist- 
ing between  the  common  law  certiorari 
and  the  statutory  certiorari  in  some 
States.  See  1  Rev.  Stat.  Mo.  ( 1879),  ch. 
33,  §  2485.  Richardson  v.  Smith,  59  N. 
H.  517.  See  again,  generally,  People 
v.  Walsh,  33  Hun  (N.  Y.)  34s;  Smith 
v.  Sutts,  2  Johns.  (N.  Y.)  9;  Roller  v. 
Roller,  46  N.  J.  L.  511;  Poe  v.  Marion 
Machine  Works,  24  W.  Va.,  517; 
Smith  v.  Bahr,  62  Wis.  244;  Darmstaed- 
terr.  Armour,  17  III.  App.  285;  Pierce  v. 
Wade,  19  111.  App.  185;  State  v.  Mid- 
dlesex Co.  Judges,  42  N.  J.  L.  386. 

Costs — Hamilton  v.  Spiers,  2  Utah 
225;  Zeller  v.  Harris,  23  Mich.  286; 
Glover  v.  Holman,  3  Heisk.  (Tenn.) 
5'9- 

Recordarl. — It  seems,  is  limited  in 
practical  application  to  North  Carolina, 
and  is  there  used  to  reverse  a  judgment 
of  a  court,  not  of  record,  when  it  is 
erroneous,  or  when,  without  his  fault,  a 
party  has  lost  his  right  to  appeal. 
Swain  v.  Smith,  65  N.  Car.  211;  Koonce 
v.  Pelletier,  82  N.  Car.  236;  Carmer  v. 
Evers,  80  N.  Car.  55;  Marsh  v.  Cohen, 
68  N.  Car.  283.  But  excuse  for  the  de- 
lay must  be  shown,  as  well  as  merito- 
rious grounds.  Pritchard  v.  Sander- 
son, 92  N.  Car.  41.  On  petition  for 
writ  of  recordari,  and  notice  to  oppo- 
site party,  he  should  be  heard,  without 
having  to  wait  until  writ  is  returned. 
Weaver  v.  Vein  M.  M.  Co.,  89  N.  Car. 
198. 
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jurisdiction  unless  it  be  expressly  given  by  statute,  the  statutes 
and  the  construction  given  them  by  the  courts  must  be  consulted. 
It  has  been  said,  however,  that  "  the  general  rule  is  that,  except 
in  cases  of  judgments  by  default,  justices  cannot  grant  new  trials."1 
Yet  there  are,  in  some  States,  notable  exceptions  to  the  rule.* 

(2)  How  Obtained. — The  new  trial  is  obtained  in  a  proper  case 
by  filing  a  motion  praying  therefor,  setting  forth  the  reasons  for 
which  the  new  trial  is  asked,  and  giving  to  the  opposite  party  a 
notice  of  the  motion,  unless,  in  some  States,  he  or  his  attorney 
is  present  when  the  motion  is  made.8  If  the  new  trial  is  granted, 
the  justice  must  set  a  day  for  it,  and  the  opposite  party  must 
have  the  required  statutory  notice.4 

Effect  of. — Granting  a  new  trial,  of  course,  sets  aside  the  find- 
ing of  the  court,  or  verdict  of  the  jury,  where  that  is  allowed,  and 


1.  Murfree's  Justice,  Practice,  §  584. 

3.  In  Indiana,  new  trials  may  be 
granted  after  the  usages  of  the  circuit 
court  Rev.  Stat.  Ind.  (1881),  v  1487. 
In  Kansas,  "The  justice  before  whom 
a  cause  has  been  tried,  on  motion  of 
the  party  aggrieved,  at  any  time  within 
five  days  alter  the  decision  or  verdict, 
shall  vacate  the  decision  or  verdict  and 
grant  a  new  trial,  for  the  same  reason  0 
and  upon  the  same  terms  and  conditions 
as  provided  in  the  code  of  civil  proced- 
ure in  the  like  causes."  Laws  of  Kan- 
sas (1885),  ch.  152,  §  3.  amending  sec- 
tion 110  of  ch.  81,  of  Gen.  Stat  Kan. 
(1868).  In  North  Carolina,  a  default 
judgment  can  be  set  aside  under  the 
statute  and  a  rehearing  granted.  1  Code 
N.  Car.  (1883),  §  845;  GambiU  v.  Gam- 
bill,  89  N.  Car.  201.  In  Ohio,  a  judg- 
ment rendered  in  the  absence  of 
defendant  may  be  set  aside  and  a  re- 
hearing granted  in  accordance  with  the 
statute.  Rev.  Stat.  Ohio  (1880),  $  6578. 
In  Nebraska,  a  rehearing  of  the  case 
may  be  had  on  motion  when  the  justice 
shall  be  satisfied  that  the  "verdict  was 
obtained  by  fraud,  partiality  or  undue 
means."  Code  of  Civ.  Proc.  Neb. 
('873).  7983.  See  title  New  Trial. 
under  subject  Trial,  supra.  See, 
generally,  Robideau  v.  Ewing,  5  Blackf. 
(Ind.)  552;  Froneberg  v.  Leo,  66  N. 
Car.  333;  Vogel  v.  Lawrenceburgh  etc. 
Co.,  49  Ind.  218;  Templin  v.  Snyder,  6 
Neb.  491;  Weeks  v.  Etter,  81  Mo.  375; 
Doty  v.  Duvall,  19  S.  Car.  143;  Chap- 
man v .  Floyd,  68  Ga.  455;  Brown  v. 
Buttz,  15  S.  Car.  488;  Van  Valken- 
burgh  v.  Evertson,  13  Wend.  (N.  Y.) 
76;  People  v.  Lynde,  8  Cow.  (N.  Y.) 
133.  Compare  McGloin  v.  Lackey,  7 
Alb.  Law  Jour.  416. 


8.  In  this  matter  consult  the  State 
statutes.  See,  for  illustration,  Laws  of 
Kansas  (1885).  ch.  152,  $  3;  Murfree's 
Justice,  Practice,  §  584,  citing,  among 
others,  Hogan  v.  Kirkland.  64  N.  Car. 
259;  Rev.  Stat.  Ind.  (1881),  §  1487; 
Erskine  v.  Ouyett,  1 1  Ind.  33c;  Vogel 
v.  Lawrenceburgh  etc.  Co.,  49  Ind.  218; 
Cox  v.  Tyler,  6  Neb.  297. 

4.  The  time  set  for  the  new  trial 
varies  in  the  different  States.  It  is  to 
be  within  twenty  days  in  North  Caro- 
lina. 1  Code  N.  Car.  (1883),  $  845. 
In  Indiana,  at  least  three  days' notice 
must  be  given.  Rev.  Stat.  Ind.  1S81, 
v  1488.  The  same  is  the  Kansas  law. 
Laws  of  Kansas  (1885),  p.  254.  In 
Ohio.  "That  the  motion  be  made  within 
ten  days  after  judgment  was  rendered, 
sworn  to,  and  setting  forth  a  sufficient 
reason  for  his  absence;  that  he  pay  or 
confess  judgment  for  costs  awarded 
against  him,  and  that  he  notify  in 
writing  the  opposite  party,  his  agent  or 
attorney,  of  the  opening  of  the  judg- 
ment, and  of  the  time  of  trial,  at  least 
five  days  before  such  trial,  if  the  party 
reside  in  the  county,  and  if  not,  then  by 
leaving  a  written  notice  at  the  office  of 
the  juttice,  ten  days  before  the  trial.pro- 
vided  that  a  judgment  cannot  be  set 
aside  more  than  once  on  account  of  the 
absence  of  the  defendant."  Popular 
Ed.  Laws  Ohio  (1881),  §6578.  See 
further  Code  Civ.  Proc.  Neb.  (1873),  $ 
983.  Foist  v.  Choppin,  35  Ind.  471; 
Strine  v .  Kaufman,  12  Neb.  423;  Co- 
vast  v.  Haskins,  39  Kan.  571;  Barons  v. 
Anderson,  37  Kan.  399.  See  as  to 
costs  in  appellate  court  after  judgment 
has  been  rendered  in  a  new  trial  in 
justice  court,  Tarpy  v.  Crutchfield,  38 
Ind.  58. 
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vacates  the  judgment ;  and  if.  a  transcript  has  been  filed  in  the 
higher  court,  that  also  falls  with  the  judgment.1 

m.  Miscellaneous — (i)  Replevin. — The  action  of  replevin  is 
one  for  the  recovery  of  the  possession  of  specific  personal  prop- 
erty, and  can  be  maintained  in  justice  courts,  generally,  when  the 
value  of  the  property  does  not  exceed  a  certain  amount,  which  is 
not  the  same  in  all  the  States.* 

The  practice  in  actions  of  replevin  is  not  uniform.  In  some 
States,  when,  on  the  trial,  the  evidence  shows  the  value  of  the 
property  is  beyond  the  justice's  jurisdiction,  he  loses  all  jurisdic- 
tion of  the  case.8  In  other  States  this  proof  of  itself  does  not 
oust  the  jurisdiction,4  unless  a  special  issue  is  raised  as  to  the 
value  of  the  property.*  And  in  some  States,  when  the  actual 
value  of  the  property  is  shown  by  the  evidence  on  the  trial  to  be 
beyond  the  justice's  jurisdiction,  he  must  certify  the  case  to  the 
higher  court  for  trial.6 


1.  McGloin  v.  Lackey,  7  Alb.  Law 
Jour.  416. 

2.  The  value  of  the  property,  gener- 
ally, determines  the  jurisdiction  of  the 
justice  in  actions  of  replevin.  In  Illi- 
nois, the  statute  provides  that  justices 
in  their  respective  counties  shall  have 
jurisdiction  "in  actions  of  replevin, 
when  the  value  of  the  property  claimed 
does  not  exceed  $200."  Rev.  Stat.  111. 
(1880),  ch.  79,  §  13;  Fahnestock  v.  Gil- 
ham,  77  111.  637.  In  Ohio,  the  justice 
has  exclusive  jurisdiction  when  the 
value  of  the  property  claimed  is  less 
than  one  hundred  dollars,  and  concur- 
rent jurisdiction  with  the  common  pleas 
court  where  the  value  of  the  property 
is  between  one  hundred  and  three  hun- 
dred dollars.  Rev.  Stat.  Ohio  (1880),  $ 
589.  In  Kansas,  "for  the  recovery  of 
specific  personal  property,  not  exceed- 
ing one  hundred  dollars  in  value. 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  55; 
Griffith  v.  Wheeler,  31  Kan.  17.  And 
the  value  of  the  property  as  stated  in  the 
affidavit  determines  the  jurisdiction. 
Griffiths  v.  Wheeler,  31  Kan.  17.  In 
Missouri,  in  counties  or  cities  having 
over  fifty  thousand  inhabitants  the 
justice  has  jurisdiction,  "when  the  value 
of  the  property  sought  to  be  recovered, 
and  the  damages  claimed  for  the  taking 
or  detention,  and  for  injuries  thereto, 
shall  not  exceed,  in  the  aggregate,  two 
hundred  and  fifty  dollars.  And  in 
counties  with  less  inhabitants,  "when 
the  value  of  the  property  sough*  to  be 
recovered,  and  the  damages  claimed  for 
the  taking  or  detention,  and  for  injuries 
thereto,  shall  not  exceed,  in  the  aggre- 
gate, one  hundred  and  fifty  dollars." 
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Rev.  Stat.  Mo.  (1879),  ch.  44,  §  2881 ; 
Butler  v.  Ivie,  30  Mo.  478;  Scott  et  al. 
v.  Russell  et  al.,  39  Mo.  407.  In  Indiana, 
when  the  property  does  not  exceed  in 
value  two  hundred  dollars,  without 
including  damages  claimed.  Grubaugh 
v.  Jones.  78  Ind.  350.  In  Michigan. 
the  value  of  the  property  as  fixed  in  the 
affidavit  determines  the  justice's  juris- 
diction. Henderson  v.  Desborough,  28 
Mich.  170.  Such  seems  to  be  the  law 
also  in  Minnesota.  Hecklin  v.  Ess,  16 
Minn.  51. 

In  Kansas,  the  affidavit  of  the 
plaintiff,  as  to  the  value  of  the  property, 
fixes  the  jurisdiction  of  the  justice  so 
far  as  such  value  is  concerned,  and  no 
greater  value  than  that  fixed  by  the 
plaintiff's  affidavit  shall  be  assessed 
against  defendant.  Comp.  Laws  Kan. 
(1S85),  ch.  Si,  <j  62.  In  I'ennessee,  the 
justice  has  jurisdiction  in  replevin  when 
the  value  of  the  property  does  not 
exceed  five  hundred  dollars.  M.  &  V. 
Code  Tenn.  ( 1884),  $  4130.  These  cita- 
tions will  serve  as  illustrations,  and 
show  the  Importance  of  a  close  con- 
sultation of  the  statute  of  the  State 
where  the  question  may  arise. 

3.  Caffrey  v.  Dudgeon,  38  Ind.  512; 
Darling  v.  Conklin,  42  Wis.  478;  Butler 
v.  Ivie,  30  Mo.  478;  Scott  etal.  v.  Rus- 
sell et  al.,  39  Mo.  407. 

4.  Henderson  v.  Desborough,  28 
Mich.  170;  Hecklin  v.  Ess,  16  Minn. 
5»- 

5.  Hecklin  v.  Ess,  16  Minn.  51. 

6.  In  Ohio,  the  property  taken  in 
replevin  is,  in  certain  cases,  appraised 
b,  two  responsible  persons  called  bv 
the  constable  therefor,  and  if  they  ap- 
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The  action  of  replevin  is  formally  commenced  by  filing  with 
the  justice  a  bill  of  particulars,1  an  affidavit,*  and  a  bond  in  re- 
plevin,8 and  thereupon,  if  the  bond  is  satisfactory  to  him,  the 

praise  the  property  to  a  value  exceed-  The  affidavit  to  be '  filed,  in  general 

ing  three  hundred  dollars  the  justice  terms,  must  be  made  by  the  plaintiff, 

must  certify  the  proceedings  to  the  his  agent  or  attorney,  and  must  show, 

court  of  common  pleas,  to  be  there  pro-  ist,  a  description  of  the  property;  2nd, 

ceeded  with  as  if  commenced  in  that  That  plaintiff  is  the  owner  thereof,  or 

court.    Rev  Stat.  Ohio  (1880),  §  6618.  has  a  special  ownership  therein,  stating 

1.  The  gist  of  the  action  of  replevin  the  facts,  and  that  he  is  entitled  to  the 

is  the  wrongful  detention  of  the  prop-  immediate  possession  of  the  property; 

erty,  and  this  must  be  averred.   Brown  3rd,  That  defendant  wrongfully  detains 

t>.  Holmes,  13  Kan.  491;  Williams  v.  the  property;  4th,  "that  it  was  not 

West,  2  Ohio  St.  82;  Moore  v.  Kepner,  taken  in  execution  on  any  order  or 

7  Neb.  291;  Draper  v.  Ellis,  12  Iowa  judgment  against  the  plaintiff,  or  if  so 

316;  Leroy  v.  McConnell.  8  Kan.  273;  taken  on  execution,  that  it  is  by  statute 

Hurd  v.  Simonton,  10  Minn.  423.    To  exempt  from  seizure,  or  for  the  payment 

constitute  a  good  complaint,  statement  of  any  tax,  fine  or  amercement  as- 

or  bill  of  particulars,  the  plaintiff  must  sessed  against  him,  or  by  virtue  of  an 

allege  interest  in  himself,  the  right  ot  order  of  delivery  issued  under  this 

immediate  possession,  and  the  detention  article,  or  any  other  mesne  or  final  pro- 

on  the  part  of  the  defendant.   Boone's  cess  issued  against  said  plaintiff;"  5th. 

Code,  Pleading,  §  132,  and  cases  cited.  The  actual  value    of  the  property. 

Yandle  v.  Crane,  13  Kan.  347.    See  When  several  articles  are  claimed,  the 

further  Hoisington  v.  Armstrong,  22  value  of  each  article  shall  be  stated  as 

Kan.  110;  Baker  v.  Cordwell,  6  Colo,  nearly  as  practicable.    Comp.  Laws 

199.   Examine  Chapin  v.  Merchants'  Kan.  (1885),  ch.  Si,  §  56;  2  Rev.  Stat, 

etc.  Bank,  31  Hun  (N.  Y.)  563.  Ohio  (1880),  $  6613;  Paul  v.  Hodges, 

But  under  the  Kansas  statute  it  is  26  Kan.  225.  See  Wells  on  Replevin, 

decided  that  the  plaintiff  may,  if  he  v§  650,  655,  657. 

chooses,  with  the  justice's  permission,  In  Missouri,  there  are  some  addi- 

use  and  treat  his  affidavit  in  replevin  as  tions  necessary  to  be  made  to  the  state- 

a  bill  of  particulars.  Starr  v.  Heinshaw,  ment  under  certain  circumstances,  to 

23  Kan.  532;  Casterline  v.  Day,  26  wit,  "that  the  property  has  been  in- 

Kan.  306.    See  also  Eddy  v.  Beat,  34  jured,  stating  how,  or  in  what  manner, 

Ind.  159;  Anderson  v.  Hapler,  34  111.  and  the  amount  of  damage,"  etc.;  and 

439,  if  the  plaintiff  claim  the  possession  of 

In  Missouri,  the  statement  must  the  property  before  judgment,  "that  he 

allege  the  property  has  not  been  seized  will  be  in  danger  of  losing  his  said 

under  process,  execution  or  attach-  property,  unless  it  be  taken  out  of  the 

ment    Gist  v.  Loring,  60  Mo.  487;  possession  of  the  defendant,"  and  this 

Madkins  v.  Trice,  65  Mo.  656.   Every  statement  verified  by  affidavit    1  Rev. 

defence  is  open  to  the  defendant  with-  Stat.  Mo.  (1879),  ch.  44  $  2882. 

out  any  pleading.  Seip  v.  Tilghman,  3.  There  is  usually  a  bond  or  under- 

23  Kan.  290.  taking  required  "in  not  less  than  double 

%.  "The  immediate  action  of  the  law  the  value  of  the  property  as  stated  in 
being  invoked,  it  is  essential  that  the  the  affidavit,"  to  the  effect  that  the 
plaintiff  shall  by  affidavit  show  a  suffi-  plaintiff  shall  duly  prosecute  the  ac 
cient  reason  for  the  use  of  this  Violent  tion,  and  pay  all  costs  and  damages 
remedy' as  it  is  called  in  the  old  books,  which  may  be  awarded  against  him, 
and  also  that  he  furnish  an  adequate  and  if  the  property  be  delivered  to  him 
indemnity  for  the  defendant,  if  it  shall  that  he  will  return  the  same  to  the  de- 
appear  upon  the  trial  that  the  suit  was  fendant,  if  a  return  thereof  be  ad- 
brought  upon  inadequate  grounds.  An  judged.  Comp.  Laws  Kan.  (1879),  ch. 
affidavit  setting  forth  the  grounds  for  81,  §  57;  1  Rev.  Stat.  Mo.  (1879),  $ 
the  action  and  a  sufficient  bond  of  2884.  But  in  Missouri  the  bond  is  not 
indemnity  are  everywhere  essential  required  unless  the  plaintiff  desires  the 
preliminaries  of  the  action."  Murfree's  possession  of  the  property  before  judg- 
Justice,  Practice,  §  912;  Evans  v.  Bou-  ment  In  Ohio,  the  affidavit  causes  the 
ton,  85  III.  579;  Wells  on  Replevin,  order  to  issue,  and  the  constable  to 
38S,  651.  seize  the  property,  after  which  he  has 
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justice  issues  a  summons  and  an  order  in  replevin  to  the  constable 
to  take  the  property  and  deliver  it  to  the  plaintiff,  and  notify  the 
defendant  to  appear  before  the  justice  for  trial  of  the  right  of 
possession  of  the  property,1  which  trial  is  conducted  as  in  ordi- 
nary cases,  about  the  only  difference  thereafter  being  in  the  form 
of  the  judgment  to  be  rendered,  which  varies  according  to  the 
facts  as  to  whether  the  plaintiff  has  the  property  at  the  time  of 
the  trial,  or  whether  the  defendant  has  given  to  the  constable  a 
redelivery  bond  and  kept  the  property.*  If  the  defendant  has 
the  property,  the  judgment  is  for  the  return  of  the  property  or 
the  payment  of  its  value  in  money.8 

A  demand  is  sometimes  necessary  to  be  made  for  the  possession 
of  the  property  prior  to  the  commencement  of  the  suit.  And 
in  some  States,  when  a  demand  is  necessary,  it  is  held  to  be  a  pre- 
requisite to  the  right  to  maintain  the  action.4 

A  plaintiff  may  dismiss  his  action  at  any  time  before  final  sub- 
mission, although  he  has  obtained  possession  of  the  property 
under  the  writ.  But  the  defendant,  notwithstanding  such  dis- 
missal, unless  the  property  be  restored  to  him,  may  have  his  rights 
of  property  and  possession  enquired  into  and  determined.5 


the  property  appraised  by  two  responsi- 
ble persons,  and  their  appraisement 
fixes  the  amount,  the  double  of  which 
is  the  amount  for  which  the  bond  is 
given.  2  Rev.  Stat.  Ohio  (1880),  $ 
6616.  In  Indiana,  the  bond  must  be 
double  the  value  of  the  property 
specified  in  the  complaint,  and  it  is 
there  held  that  the  statute  must  be 
strictly  complied  with.  Deardorff  v. 
Ulmer,  34  Ind.  353.  But  in  some  States 
amendments  are  allowed.  Kirkpatrick 
v.  Cooper,  77  111.  565;  1  Rev.  Stat.  Mo. 
(1870),  ch.  44,  §  2891.  See  Wells  on 
Replevin,  657,  392.  Yet  when  an 
affidavit  omitted  the  statement  that  the 
plaintiff  "is  entitled  to  the  immediate 
possession  of  the  property,"  and  con- 
tained no  equivalent  words,  held,  fa- 
tally defective.  Paul  v.  Hodges,  26 
Kan.  225. 

Breaches  of  the  Bond. — A  dismissal 
of  the  suit  by  the  plaintiff  is  a  breach 
of  the  bond.  Adams  v.  Wood,  51 
Mich.  411.  There  must  be  a  final  re- 
covery by  the  plaintiff  in  order  to  con- 
stitute a  prosecution  of  the  suit  to 
effect,  and  the  taking  of  an  appeal  and 
filing  appeal  bond  does  not  take  away 
the  obligation  of  the  replevin  bond. 
Bennett  v.  Brown,  20  N.  Y.  99;  Brabon 
v.  Pierce.  34  Mich.  39;  Elliott  v.  Black, 
45  Mo.  372. 

I.  It  must  always  be  borne  in  mind 
that  the  title  to  personal  property  is  not 
involved  in  the  action  of  replevin.  Any 


one  who  is  entitled  to  the  possession, 
and  from  whom  it  is  wrongly  detained, 
can  maintain  the  action.  He  must, 
however,  be  entitled  to  its  possession  at 
the  time  he  brings  his  action.  Murine's 
Justice,  Practice,  §  911,  and  cases  cited. 

2.  A  redelivery  bond  may  be  given 
in  some  States  by  the  defendant  to  the 
constable,  subject  to  his  approval,  in  a 
sum  double  the  value  of  the  property  as 
fixed  by  the  plaintiff,  within  the  statu- 
tory time,  conditioned  for  the  delivery 
of  the  property  in  controversy  to  the 
plaintiff,  if  it  be  so  adjudged  in  the  trial 
of  the  case,  and  payment  of  damages 
and  costs;  the  defendant  then  keeps 
the  property  until  the  right  of  posses- 
sion is  determined.  1  Rev.  Stat  Mo. 
(1879),  ch.  44,  $  2888;  Comp.  Laws 
Kan.  (1885),  ch.  81,  $  60;  Wells  on  Re- 
plevin, $  395. 

8.  As  to  the  judgment  in  replevin 
generally  see  Wells  on  Replevin,  34, 
543'  772»  and  cases  cited,  where  the 
various  different  kinds  of  judgments  in 
replevin  are  discussed. 

4.  Wells  on  Replevin,  ch.  13.  And 

fenerallv  see  Howard  v.  Rugland,  35 
linn.  388;  Ellsworth  v.  Savre,  67  Iowa 
449;  Carl  v .  McGonigal,  ^8  Mich.  567; 
McNally  v.  Connolly  (Cal.),  9  Pic. 
Rep.  169.  As  to  sufficient  demand, 
Merriam  v.  Lynch,  53  Wis.  82. 

8.  McVey  v.  Burns,  14  Kan.  291. 
Examine  Manning  v.  Manning,  26  Kan. 
98.    There  are  sometimes  questions  of 
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(2)  Forcible  Entry  and  Detention. —  In  every  State  except  North- 
Carolina}  justices  have  jurisdiction  of  actions  of  forcible  entry 
and  detainer*  But  there  is,  in  all  the  States  where  the  action  can 
be  maintained,  a  limit  to  the  time  in  which  the  action  can  be 
brought ;  the  limitation  is,  in  most  States,  two  years 9  or  three 
years.4  The  action  may  be  maintained  for  a  forcible  entry  and 
unlawful  detainer,  or  a  peaceable  entry  and  an  unlawful  detention 
of  real  property.5  The  action  must  be  brought  in  the  county 
wherein  the  land  lies,6  and  in  some  States  a  bond  of  indemnity 
for  damages  must  be  given  by  the  plaintiff.'  But  the  jurisdiction 
of  the  justice  is  not  limited  by  the  value  of  the  property,  the 
possession  of  which  is  sought  to  be  obtained,  for  only  the  right 
to  possession,  and  not  the  title  to  the  property,  can  be  litigated.8 
Generally,  before  the  action  can  be  maintained,  a  notice  to  quit 
the  premises  sought  to  be  recovered  must  be  served  upon  the 


considerable  difficulty  arising  from  the 
dismissal  by  plaintiff  of  his  action  after 
he  has  obtained  the  property.   On  this 
subject  consult  Wells  on  Replevin, 
516  to  518  and  417,  474,  482. 

1.  Murfree's  Justice,  Practice,  $  941; 
Perry  v.  Shepherd,  78  N.  Car.  83. 

2.  Rev.  Stat.  111.  (1880),  ch.  57; 
Fabri  v.  Bryan,  80  III.  182;  Thompson 
v.  Sornberger,  78  III.  353;  Rice  v. 
Brown,  77  111.  549;  1  Rev.  Stat.  Mo. 
(1879),  ch.  33;  Rev.  Stat.  Ohio  (1880), 
i)  6599;  Comp.  Laws  Kan.  (1885),  ch. 
81,  art.  13.  These  will  serve  as  illus- 
trations. 

8.  The  limitation  is  two  years  in 
Okio.  Rev.  Stat.  Ohio  (1880),  §  6599. 
In  Kansas.  Comp.  Laws  Kan.  (1885), 
ch.  80,  §  16;  Alderman  v.  Boeken,  25 
Kan.  658. 

4.  In  Missouri,  it  is  three  years 
Rev.  State.  Mo.  (1879),  §  2444.  It  is 
the  same  in  Tennessee.  M.  &  V.  Code 
Tenn.  (1884),  §  4078.  And  in  Massachu- 
setts. Pub.  Laws  Mass.  (18S2),  p.  1026. 

6.  The  various  conditions  under 
which  the  action  of  "forcible  entry  and 
detainer"  will  lie  may  be  illustrated  by 
taking  the  Illinois  statute  for  a  basis. 
"The  person  entitled  to  the  possession 
of  lands  or  tenements,  may  be  restored 
tnereto  in  the  manner  hereinafter  pro- 
vided. (1)  When  a  forcible  entry  is 
made  thereon.  (2)  When  a  peaceable 
entry  is  made  and  the  possession  un- 
lawfully held.  (3)  When  entry  is  made 
into  vacant  or  unoccupied  lands  or 
tenements  without  right  or  title.  (4) 
When  any  lessee  of  the  lands  or  tene- 
ments, or  any  person  holding  under 
him,  holds  possession  without  right 
after  the  determination  of  the  lease  or 


tenancy  by  its  own  limitation,  condi- 
tion or  terms,  or  by  notice  to  quit  or 
otherwise.  (5)  When  a  vendee  having- 
obtained  possession  under  a  written  or 
verbal  agreement  to  purchase  lands  or 
tenements,  and  having  failed  to  comply 
with  his  agreement  withholds  posses- 
sion thereof  after  demand  in  writing  by 
the  person  entitled  to  such  possession . 
(6)  When  land  has  been  sold  under  the 
judgment  or  decree  of  any  court  in  this 
State,  or  by  virtue  of  any  sale  made 
under  any  power  of  sale  in  any  mort- 
gage or  deed  of  trust  contained,  and 
the  party  to  such  judgment  or  de- 
cree, or  to  such  mortgage  or  deed  of 
trust,  after  the  expiration  of  the  time  of 
redemption,  when  redemption  is  allowed 
by  law,  refuses  or  neglects  to  surrender 
possession  thereof  after  demand  in 
writing  by  the  person  entitled  thereto, 
or  his  agent."  Rev.  Stat.  111.  (:88o), 
ch.  57,  §  2.  SeeBurgett  v.  Bothwell,S6 
Ind.  149. 

6.  Rev.  Stat.  Ohio  (1880),  $  6599; 
Rev.  Stat.  Mo.  (1879),  ch.  33,  §  2422, 
and  in  some  States  in  the  township; 
Wilkinson  v.  Moore,  79  Ind.  397,  and 
sometimes  in  the  ward.  Hessey  v.  Heit- 
kamp,  9  Mo.  App.  36. 

7.  M.  &  V.  Code  Tenn.  (1884),  $ 
4079. 

8.  Beck  v.  Glenn,  69  Ala.  121.  And 
it  has  been  held  that  the  jurisdiction  is 
not  limited  as  to  amount  of  damages. 
Silvey  v.  Summer,  61  Mo.  253.  See 
Beeler  v.  Cardwell,  29  Mo.  72;'s.  c,  77 
Am.  Dec.  550,  and  note. 

In  Arkansas,  damages  for  detention 
are  not  recoverable.  Poe  v.  Bradley,. 
44  Ark.  500.  See  also  Newton  v.  Leary> 
64  Wis.  190;  McLean  v.  Spatt,  20  Fla. 
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party  holding  the  possession.1  The  complaint  must  be  suffi- 
ciently definite  in  its  statements  and  in  its  description  of  the 
property  to  give  the  justice  jurisdiction.*  The  plea  of  the  de- 
fendant is  "  guilty  "  or  "  not  guilty."  8    The  trial  is  had  as  in  civil 


515;  Vess  v.  State,  93  Ind.  211;  Kepley 
v.  Luke,  106  111.  395;  Kelley  v.  Sheehy, 
*o  How.  Pr.  (N.  Y.)  439;  Myers  v. 
Koenig,  5  Neb.  419;  Milner  v.  Wilson, 
45  Ala.  478. 

1.  This  notice  is  generally  required 
to  be  served  at  least  three  days  before 
-commencing  the  action,  and  the  man- 
ner of  service  is  usually  set  forth  in  the 
statute.  Rev.  Stat.  Ohio  ( 1880),  §  660a; 
Comp.  Laws  Kan.  (1885),  ch.  81,  $  161. 
Such  notice  is  jurisdictional.  Nason  v. 
Best,  17  Kan.  408;  Conaway  v.  Gore, 
22  Kan.  216;  Pricket  v.  Ritter,  16  111. 
■96;  Dutton  v.  Colby,  35  Me.  505;  Mead 
v.  Kirkpatrick,  8  N.  J.  L.  308;'  Forbes 
v.  Glashan,  13  Johns.  (N.  Y.)  158.  And 
this  notice  should  clearly  show  who 
•claims  the  possession  of  the  premises 
and  who  makes  demand  therefor,  and 
no  one  but  the  claimant  and  demand- 
-ant  can  maintain  the  action  under  the 
notice.  Nason  v.  Best,  17  Kan.  408. 
And  the  action  must  be  brought  within 
a  reasonable  time  after  the  notice  is 
■served,  or  the  notice  will  be  waived  by 
lapse  of  time,  and  "fresh  notice  must 
be  given"  before  action  can  be  main- 
tained. Douglass  v.  Whitaker,  32  Kan. 
381;  Taylor's  Landlord  and  Tenant, 
487,  523.  The  words  in  a  notice  "to 
leave  "  are  held  equivalent  to  "to  quit," 
under  the  statute.  Douglass  v.  Ander- 
son, 32  Kan.  350.  The  notice  to  leave 
the  premises  in  an  action  of  forcible 
entry  against  a  tenant  holding  over  his 
term  may  be  served  as  well  before  as 
after  the  expiration  of  the  term. 
Lentzey  v.  Herchelrode,  20  Ohio  St. 
334.  See  also  16  N.  W.  Rep.  438.  As 
to  when,  by  whom  and  upon  whom  de- 
mand should  be  made,  see  Doran  v. 
Gillespie,  54  111.  366.  A  simple  de- 
mand is  not  a  notice  to  quit.  McLean 
v.  Spratt.  19  Fla.  97. 

a.  In  Yager  v.  Wilber,  8  Ohio  398, 
an  objection  was  made  that  the  com- 
plaint "did  not  set  forth  that  Wilber 
was  either  a  tenant  holding  over  his 
term,  or  a  judgment  debtor  in  posses- 
sion, or  an  occupier  without  color  of 
title,"  but  the  objection  was  overruled. 
In  Barto  v.  Abbe,  16  Ohio  408,  the 
same  objection  was  made;  the  com- 
plaint in  this  case  alleges  that  "the  said 
C.  Barto  doth  unlawfully,  forcibly  and 
with  a  strong  hand  detain  from  the 


possession  of,"  etc.,  the  premises  de- 
scribed in  the  complaint.  Held,  this 
form  was  sufficient.  See  also  Brown  v. 
Burdick,  25  Ohio  St.  260.  See  Engeis 
v.  Mitchell,  30  Minn.  122.  But  the 
complaint  must  show  the  detention  is 
unlawful.  Blanco  v.  Haller,  9  Neb. 
149;  Davis  v.  Woodward,  19  Minn.  174; 
Doran  v.  Gillespie,  54  111.  36b;  Ladd  r. 
Dubroca,  45  Ala.  421.  In  some  States 
the  complaint  must  be  sworn  to. 
Stolberg  v.  Ohnmacht,  50  111.  442; 
Fletcher  v.  Keyte,  66  Mo.  285;  Comp. 
Laws  Kan.  (1885),  ch.  81,  $  162.  The 
complaint  may  be  sworn  to  by  the 
agent  of  the  plaintiff.  Burdette  v.  Cor- 
gan,  27  Kan.  275. 

The  following  description  of  the 
premises  held  to  be  sufficient:  "The 
hotel  commonly  called  the  'Clinton 
House'  in  Indianold,  Shawnee  county, 
together  with  all  the  rooms,  houses, 
garden,  lots,  etc.,  used  in  connection 
therewith."  Kykendall  v.  Clinton,  3 
Kan.  85.  "Three  and  one  half  acres 
off  of  is  not  a  good  description. 
Klingensmith  v.  Faulkner,  84  Ind.  331. 
But  mere  indefiniteness  is  held  to  be 
waived  by  failing  to  object,  at  the  trial 
court  Grant  v.  Marshall,  12  Neb.  488. 
Premises  not  described  in  the  com- 
plaint cannot  be  recovered.  Lamme  v. 
Buse,  70  Mo.  463. 

A  description,  "fifty  acres  of  what  is 
known  as  Elliott's  Bluff,  a  survey  of 
land  situate  on  the  south  side  of 
Crooked  River,  in  Camden  county, 
Georgia,"  is  fatally  indefinite.  Ornoe  v. 
King,  60  Ga.  523.  But  a  description 
of  the  premises  by  which  they  can  be 
readily  identified  and  located  is  suffi- 
cient. Cairo  etc.  R.  Co.  v.  Wiggins 
Ferry  Co.  82  III.  230.  But  "a  part  of 
the  north  half  of  the  northwest  quarter 
of  section  15"  is  not  sufficient. 
Schaumtoeffel  v.  Belm,  77  111.  567. 
Yet  great  strictness  and  accuracy  of 
description  are  not  necessary.  Silvey 
v.  Summer,  61  Mo.  253.  "A  school 
house  in  the  10th  civil  district  of  Union 
county,  known  as  Miller's  school 
house,  held  sufficient.  Butcher  v.  Pal- 
mer, 1  Heisk.  (Tenn.)  431.  See  22 
Cent.  L.  J.  292,  and  4  Pac.  Rep.  336. 

8.  "No  special  pleading  shall  be  re- 
quired, but  the  defendant  may,  under 
the  plea  of  'not  guilty,' give  in  evidence 
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cases  in  most  of  the  States,  and  the  judgment  must  be  sufficiently 
formal.1  In  some  States  an  appeal  is  allowed,  and  in  others  an 
appeal  cannot  be  taken.8  The  judgment  is  enforced  by  a  writ  of 
restitution.3 


any  matter  in  defence  of  the  action." 
Rev.  Stat.  111.  (1880).  ch.  57,  $  11.  See 
further  x  Rev.  Stat  Mo.  (1879),  $  2437. 
A  denial  that  defendant  "entered  un- 
lawfully" admits  the  entry,  and  the 
issue  then  is  only  the  unlawfulness  of 
the  entry.    Leroux  v.  Murdock,  51  Cal. 

1.  Depositions  may  be  taken,  to  be 
read  on  the  trial  of  anv  such  cause,  in 
the  same  manner  as  in  other  causes 
before  justices  of  the  peace."  1  Rev. 
Stat.  Mo.  (1879),  ch.  33,  $2446.  "Trials 
under  this  act  in  courts  of  record  shall 
be  the  same  as  in  other  cases  at  law  in 
such  courts."  Rev.  Stat.  111.  (1880), 
«h-  57.  v 

The  form  of  the  verdict  in  Missouri, 
is  fixed  by  statute,  if,  for  the  defendant, 
"We  the  jury,  find  the  defendant  not 
guilty  in  manner  and  form  as  charged 
in  the  complaint,"  and  if  the  verdict  is 
for  the  complainant.  "We,  the  jury,  find 
the  defendant  guilty  in  manner  and 
form  as  charged  in  the  complaint;  and 
do  further  find  that  the  complainant  has 
sustained  damages,  by  reason  of  the 
premises,  to  the  amount  of  dol- 
lars, and  also  that  the  value  ot  the 
monthly  rents  and  profits  of  the  said 

tenements  is    dollars."    1  Rev. 

Stat  Mo.  (1879),  $_§  2435,  2436.  In 
Alabama,  "We,  the  jury,  find  for  the 
plaintiff,  for  the  premises  sued  for,  and 
assess  the  rents  at  $151."  Held,  suffi- 
ciently definite  verdict.  Beck  v.  Glenn, 
69  Ala.  121. 

In  West  Virginia,  "We.  the  jury, 
find  for  the  plaintiff  the  premises  in  the 
summons  mentioned."  is  held  to  be  a 
proper  form  of  verdict.  Lawson  v. 
Dalton,  18  W.  Va.  766;  Mann  v.  Bry- 
ant, 12  W.  Va.  516.  If  the  jury  find 
the  complaint  true,  "they  shall  render  a 
general  verdict  of  guilty  against  the 
defendant;  if  not  true,  then  a  general 
verdict  of  not  guilty;  if  true  in  part, 
then  a  verdict  setting  forth  the  facts 
they  find  to  be.  true."  Comp.  Laws 
Kan.  (188s),  ch.  81,  §  167;  Rev.  Stats. 
Ohio  (1880),  46608. 

A  demurrer  to  counterclaim  for  dam- 
ages from  bad  condition  of  premises 
sustained.  Van  Every  v.  Ogg,  59  Cal. 
_s63.  A  lease  to  defendant  from  third 
person  is  not  admissible  in  evidence. 
Holland  v.  Green,  62  Cal.  67.  After 
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notice  to  quit,  holding  over  must  be 
proved.  Hersey  v.  Westover,  11  III. 
App.  197.  Murphy  v.  Dwyer,  11  III. 
A  pp.  246.  A  suit  cannot  be  maintained 
against  two  holding  in  severalty. 
Gould  v.  Hendrickson,  9  111.  App.  171. 
See  a  general  article  by  Hon.  Samuel 
Maxwell  in  22  Cent.  Law  Jour.  292, 
The  judgment  should  be  for  possession 
of  the  premises  and  costs.  Walker  v. 
McGill,  40  Ark.  38.  A  judgment  can- 
not be  had  for  money  or  damages. 
Gould  v.  Hendrickson,  9  111.  App.  171. 
A  mere  money  judgment  is  erroneous; 
it  should  be  for  possession  and  damages. 
Furwell  v.  Easton,  63  Mp.  446.  The 
judgment  is  conclusive  as  to  the  rela- 
tion of  landlord  and  tenant  and  as  to 
defendant's'  wrongful  holding  over. 
Norwood  v.  Kirbv,  70  Ala.  397;  Brad- 
lev  i'.  West  68  Mo  69.  See  Urton  v. 
Sherlock.  61  Mo.  257.  In  Nevada,  it  is 
held  that  a  judgment  on  confession 
is  not  authorized  in  actions  for  forcible 
entry  and  detainer  in  justice  courts. 
Paul  r.  Armstrong,  1  Nev.  82. 

2.  "Any  party  aggrieved  by  the 
judgment  of  a  justice  of  the  peace,  in 
any  case  of  forcible  entry  and  detainer, 
or  unlawful  detainer,  except  a  judgment 
of  nonsuit,  may  appeal."  Rev.  Stat. 
Mo.  (1879),  $  24™*-  Urton  v.  Sher- 
lock, 61  Mo.  257;  Gray  v.  Dryden,  79 
Mo.  106.  In  Kansas,  Comp.  Laws 
Kan.  (1885),  ch.  81,  $  132  a.  But  the 
justice  is  not  required  to  approve  the 
appeal  bond  unless  it  provides  for 
waste  and  damages.  Templeton  v. 
Millis.  24  Kan.  381 

In  Ohio  and  in  AVto  yersey  no  ap- 
peal or  certiorari  is  allowed  "inactions 
for  the  forcible  entry  and  detenlion,  or 
detention  onlv,  of  real  eslate."  Rev. 
Stat.  Ohio  (1880),  f)  6^96.  Hopper  v. 
Chamberlain,  34  N.  J.  L.  220. 

3.  An  officer  executing  a  writ  of  resti- 
tution must  remove  all  persons  in  pos- 
session of  the  premises.  Union  Town- 
ship v.  Bayliss,  40  N.  J.  L.  Co.  The 
officer  executing  the  writ  may  enter 
the  premises  forcibly,  and  after  entry  it 
is  his  duty  to  remove  the  chattel  prop- 
erty. Miller  v.  White.  80  111.  580.  If 
alter  judgment  and  before  writ  of  resti- 
tution is  issued  the  possession  is  sur- 
rendered, the  writ  is  yet  good  for  costs, 
also  rents  and  damages  in  States  where 
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(3)  Trial  of  the  Right  of  Property. — In  some  States,  statutory 
provisions  substantially  as  follows  are  found :  "  When  a  constable 
shall  levy  on  or  attach  property  claimed  by  any  person  or  per- 
sons other  than  the  party  against  whom  the  execution  or  attach- 
ment issued,  the  claimant  or  claimants  shall  give  three  days'  no- 
tice in  writing  to  the  attachment  or  execution  creditor,  his  attor- 
ney or  his  agent,  or  if  not  found  within  the  county,  then  such 
notice  shall  be  served  by  leaving  a  copy  thereof  at  his  usual 
place  of  abode  in  such  county,  of  the  time  and  place  of  the  trial 
of  the  right  to  such  property,  which  trial  shall  be  had  before 
some  justice  of  the  township,  at  least  one  day  prior  to  the  time 
appointed  for  the  sale  of  such  property.  If,  on  the  trial,  the  jus- 
tice shall  be  satisfied  from  the  proof  that  the  property  or  any 
part  thereof  belongs  to  the  claimant  or  claimants,  such  justice 
shall  render  judgment  against  the  party  in  whose  favor  such  exe- 
cution or  attachment  issued  for  costs,  and  issue  execution  there- 
for, and  shall,  moreover,  give  a  written  order  to  the  constable 
who  levied  on  or  who  may  be  charged  with  the  duty  of  selling 
such  property,  directing  him  to  restore  the  same  or  so  much 
thereof  as  may  have  been  found  to  belong  to  such  claimant  or 
claimants."1  Either  party  may  have  a  jury,  which  is  obtained  as 
in  other  cases.  But  if  the  claimant  fails  to  establish  his  right 
to  the  property,  or  any  part  of  it,  judgment  shall  be  rendered 
against  him  for  the  costs  of  such  trial,  and  execution  issue  there- 
for, and  the  constable  shall  not  be  liable  to  the  claimant  for  the 


they  may  be  recovered.  Cabanne  v. 
Spaulding,  14  Mo.  App.  312. 

1.  Comp.  Laws  Kan.  (1885),  ch.  81, 
4§  152  a.  to  152  c.  Rev.  Stats.  Ohio 
(1880),  kt)  6573, 6574.  In  Missouri,  the 
statute  is  somewhat  different  from  the 
above  two  States,  its  object  being 
there  to  provide  a  bond  of  indemnity. 
1  Rev.  Stat.  Mo.  (1879),  $  3023. 
In  Illinois,  the  statute  is  similar  to 
Ohio  law,  yet  different  enough  to 
require  examination.  Rev.  Stat.  111., 
ch.  79,  $§  98  to  103.  Examine  the 
statute  of  the  State  wherein  the 
question  arises,  as  only  enough  can 
be  given  here  for  an  illustration  of 
the  law. 

One  who  comes  in  and  claims  prop- 
erty attached  or  levied  on  does  not 
thereby  concede  the  regularity  of  the 
proceedings,  nor  may  he,  like  the  de- 
fendant, avail  himself  of  errors  which 
are  simply  sufficient  in  direct  proceed- 
ings for  reversal,  but  if  the  proceedings 
are  fatally  defective,  and  not  sufficient 
to  warrant  the  issuance  of  the  writ,  the 
claimant  may  take  the  advantage  of 
the  defect.  Dickenson  v.  Cowley,  15 
Kan.    269;    Pearce   v.    Renfroe,  68 


Ga.  194;  Burton  v.  Robinson,  5  Kan.  287. 

On  the  trial,  claimant  may  show  the 
declaration  of  the  defendant  to  the  offi- 
cer at  the  time  of  making  the  levy,  that 
he  did  not  own  the  property.  Wright 
v .  Smith,  66  Ala.  514. 

The  supreme  court  of  Kansas,  in 
construing  the  word  "township,"  in  the 
statute,  says:  "The  word  'township,'  as- 
here  used,  probably  means  the  town- 
ship in  which  the  property  is  found  or 
situated,  at  the  time  the  claim  is  made 
for  it.  At  least  we  do  not  think  that  it 
is  absolutely  necessary  that  the  trial 
should  be  had  in  the  township  from 
which  the  execution  issued."  It  may 
be  brought  in  the  township  where  the 
property  is  found  and  is  situated. 
Sponenberger  v.  Lernert,  23  Kan.  55 
In  Illinois,  the  trial  "shall  be  before  the 
justice  of  the  peace  who  issued  such 
writ,  if  he  reside  in  the  county,  or  if  he 
should  be  unable  to  attend  to  such  trial, 
before  some  other  justice  of  the  peace 
in  such  county,  or  before  some  justice 
of  the  peace  in  the  county  where  the 
levy  is  made,  in  case  the  writ  was  issued 
from  another  county."  Rev.  Stat.  III. 
(1880),  ch.  79,  §99. 
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property  so  taken.1    The  judgment  is  generally  not  conclusive, 
and  no  appeal  can  be  taken.8 

(4)  Interpleader. — "Any  person  claiming  property,  money, 
effects  or  credits  attached  may  interplead  in  the  cause,  verifying 
the  same  by  affidavit,  made  by  himself,  agent  or  attorney,  and 
issues  may  be  made  upon  such  interpleader,  and  shall  be  tried  as 
like  issues  between  plaintiff  and  defendant,  and  without  any 
unnecessary  delay."8  - 

(5)  Equitable  Jurisdiction. — Unless  expressly  provided  by  stat- 
ute, a  justice  of  the  peace  cannot  entertain  causes  which  are  of 
exclusive  equitable  cognizance.4 

1.  Rev.  Stat.  Ohio  (1880),  $  6575;  property  taken,  in  a  cause  where  the 
Comp.  Laws  Kan.  ( 1885),  ch.  Si,  §  152  c.   amount  originally  sued  for  is  within  the 

3.  The  judgment  in  such  trials  of  the  jurisdiction  of  the  justice,  the  justice 
right  of  property  is  generally  not  con-  may  entertain  an  interplea  of  the  prop- 
elusive.  Sheldon  v.  Loomis,  28  Cal.  erty  attached  and  claimed  in  the  inter- 
122;  Armstrong  v.  Harvey,  11  Ohio  St.  plea,  exceeds  in  value  the  amount  for 
527.  VanCleef  v.  Fleet,  15  Johns.  (N.  which  a  suit  could  be  brought  before 
V.)  147;  Curtis  v.  Patterson,  8  Cow.  the  justice.  Mills  v.  Thomson,  61  Mo. 
(N.  Y.)  65;  Foltz  v.  Stevens,  54  111.  415.  The  justice,  in  Arkansas,  should 
181.  Freeman  on  Executions,  276,  refuse  an  interplea  for  land  levied  upon 
277.  Dilley  v.  McGregor,  24  Kan.  361,  by  attachment  from  his  court,  and  pro- 
213.  State  v.  Gillespie,  9  Neb.  505.  ceed  to  judgment.  Cunningham  v. 
Comfare  Remdall  v.  Swackhamer,  8  Holland,  40  Ark.  556. 
Oreg.  502.  And  there  is  generally  no  ap-  4.  Murfree's  Justice,  Practice,  $226, 
peal,  as  the  main  object  is  to  protect  the  citing  Dougherty  v.  Sprinkle,  88  N. 
officer,  and  not  to  ascertain  the  real  rights  Car.  300,  and  cases  cited.  In  Tennes- 
of  the  parties.  Armstrongs.  Harvey,  11  see,  when  the  amount  involved  in  the 
Ohio  St.  527;  Dilley  v.  McGregor,  24  suit  does  not  exceed  fifty  dollars  the 
Kan.  361.  Yet  in  Illinois,  the  law  is,  justice  is  to  "hear  and  determine  causes 
"An  appeal  may  be  taken  as  in  other  upon  principles  of  equity,  and  to 
cases,  provided  the  same  is  prayed  on  render  such  judgment  or  decree  as  the 
the  day  of  the  entering  of  judgment,  merits  of  the  case  may  require,  as  fully 
and  the  bond  shall  be  given  within  five  and  in  the  same  manner  as  courts  of 
days  from  the  time  of  entering  of  the  chancery  now  do."  M.  &  V.  Code 
judgment.  Writs  of  certiorari  may  be  Tenn.  (1884),  $  4898.  Yet  it  was  then 
sued  out  as  in  other  cases."  Rev.  Stat,  held  the  justice  could  not  enforce  a  lien 
111.  (1880),  ch.  79,  §  102.  for  taxes  under  fifty  dollars  and  order 

S.  This  is  section  45  a.  of  Kansas  the  land  to  be  sold.  State  v.  Coving- 
Code  of  Civil  Procedure.  Comp.  Laws  ton,  4  Lea  (Tenn.)  51.  See  Putnam  v. 
Kan.  (1885),  ch.  81.  This  section  has  Bentley,  8  Baxt.  (Tenn.)  85.  A  justice 
been  held  applicable  to  money,  effects  can  try  an  action  upon  a  tost  note 
or  credits  attached  or  garnished  in  within  his  jurisdiction  as  to  amount, 
actions  commenced  before  a  justice  of  and  require  plaintiff  to  indemnify 
the  peace.  Clark  v.  Wiss,  34  Kan.  553;  defendant  from  loss.  Fisher  v.  Webb, 
see  also  Hargrove  v.  Woolf,  34  Kan.  101.  84  N.  Car.  44.  But  cannot  enforce  a 
And  45  a  of  the  Kansas  code  is  sub-  specific  performance  of  a  contract, 
stantially  the  same  as  1  Rev.  Stat.  Munis  v.  Herrera,  1  N.  Mex.  362. 
Mo.  (1879),  §  2555.  And  %  2556  thereof  And  it  has  been  held  that  a  justice 
is  "The  justice  shall  fill  such  inter-  has  no  jurisdiction  of  a  mechanic's  lien 
plea  and  note  the  filing  thereof  and  the  or  of  the  process  to  enforce  it.  Noss  v. 
substance  of  the  issue  upon  his  docket."  Cord,  1  Wis.  389;  Myer  v.  Gleisner,  7 
And  $  2557  provides,  "No  judgment  Wis.  55;  Smith  v.  Pearce,  52  Mich.  370. 
shall  be  rendered  against  the'  garnishee  And  it  is  said  that  where  courts  of 
in  whose  hands  or  possession  the  prop-  record  are  given  jurisdiction  by  statute 
erty,  money,  effects  or  credits  may  be  authorizing  mechanics'  liens,  and  there 
until  the  issue  upon  such  interplea  is  no  withholding  from  justice's  juris- 
shall  be  determined."  In  case  where  dictions  of  amounts  of  which  they  gen - 
an  attachment  has  been  issued  and    erally  have  cognizance,  yet  there"  is  an 
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(6)  Contempts. — As  to  the  power  of  justices  of  the  peace  to 
punish  persons  guilty  of  indecent  or  disorderly  conduct  in  their 
courts,  in  short,  any  person  guilty  of  contempt  therein,  the  law 
is  not  in  harmony  in  all  the  States,  yet  the  general  rule  is  that 
the  power  to  punish  for  contempt  is  inherent  in  all  courts,  "  and 
those  of  justices  form  no  exception  to  the  rule." 1  But  as  to 
how  this  punishment  shall  be  enforced,  or  what  it  shall  be,  is  not 
easily  determined.* 


implied  exclusion  of  justice's  right  to 
hear  and  determine  such  actions. 
Phillip's  Mechanics'  Liens,  $  317.  Yet 
in  some  States  justices  are  given  by 
express  enactments  jurisdiction  of  liens, 
t  Code  (N.  Car.)  1883,  $$  17S1  to 
1799:  Gay  v.  Nash,  78  N.  Car.  100; 
Boyle  v .  Robbins,  71  N.  Car.  130.  A 
proceeding  under  $  1790  to  establish 
a  claim  against  a  feme  covert,  and  to 
have  a  hen  declared  for  materials  fur- 
nished and  work  and  labor  done  in 
erecting  a  house  on  her  land,  must  be 
brought  before  a  justice  of  the  peace,  if 
the  amount  is  under  two  hundred  dol- 
lars. Smaw  v.  Cohen,  95  N.  Car.  85. 
A  justice  may  apply  equitable  doc- 
trines to  solve  questions,  but  cannot 
administer  the  flexible  remedies.  White- 
sides  v.  Kershaw  et  at.,  44  Ark.  377. 
"It  is  doubtful  whether  a  lien  on  realty 
can  be  enforced  by  a  suit  in  a  justice 
court,"  says  the  supreme  court  of 
Georgia.  Bell  v.  Rich,  73  Ga.  240.  It 
is  said  in  Missouri  that  justices  'have 
no  jurisdiction  in  suits  to  enforce  the 
State's  lien  for  back  taxes."  State  v. 
Hopkins,  87  Mo.  519.  In  Arkansas, 
"A  mechanic's  or  material-man's  lien 
involves  a  lien  on  real  estate,  and  a 
justice  of  the  peace  has,  therefore,  no 
jurisdiction  to  enforce  or  protect  it. 
Cotton  v.  Penzel,  44  Ark.  484.  So  in 
Indiana.  Rev.  Stat.  Ind.  (1881),  §$ 
5296,  5297.  Yet  in  Missouri  justices 
may  enforce  mechanics'  liens.  1  Rev. 
Stat.  Mo.  (1879),  ch  44,  art.  4. 

1.  Murfrees  Justice,  Practice,  §  84: 
riling  Bowen  v.  Hunter,  45  How.  Pr. 
(N.  Y.)  193.  See  Hughes  v.  People,  5 
Colo.  436.  Chief  Justice  Nelson 
said:  "Justices  may,  at  all  times,  rely 
upon  the  continuance  and  favor  of  this 
court  in  the  due  command  and  vigorous 
enforcement  of  good  order  while  con- 
ducting their  proceedings."  Onderdonk 
v.  Ranlett,  3  Hill  (N.  Y.)  329;  2  Bishop 
Crim.  Law,  244,  263.  The  general 
rule  is  that  a  justice  acts  judicially  in 
convicting  a  person  of  contempt,  and 
therefore  no  civil  action  can  be  main- 
tained against  him  for  making  such 


conviction.   Bowen  v.  Hunter,  45  How. 
Pr.  (N.  Y.)  193;  2  Wait's  Law  and 
Practice,  645.    In  Indiana,  a  justice 
cannot  commit  to  jail  a  constable  for 
not  returning  an  execution  when  so  re- 
quested by  the  justice.    Doepfner  i>. 
State,  36  Ind.  m.  In  Illinois,  a  justice 
may  punish  persons  guilty  of  contempt 
before  him  when  he  is  taking  an  affi- 
davit or  is  performing   like  official 
duties.   Win8hip  v.  People,  51  111.  296. 
But  a  justice  has  no  power  to  commit 
for  contempt  in  Pennsylvania.  Albright 
v.  Lapp,  26  Pa.  St.  99.  In  A  orth  Caro- 
lina, the  justice  may  punish  a  contempt 
by  a  fine.  State  v.  Gardner,  72  N.  Car. 
379.   It  has  been  held  that  the  justice 
may  issue  a  warrant  for  abusive  words 
and  threats  of  personal  injury  to  him- 
self and  require  the  party  to  give  secu- 
rity for  his  good  behavior.  Edmonson 
v.  Frean,  2  Hill  (S.  Car  )  410.    He  has 
power,  in  South  Carolina,  to  commit 
for  contempt  offered  to  him  in  his  judi- 
cial capacity.    Lining  v.  Benthan,  2 
Bay  (S.  Car.)  i;  State  v.  Johnson,  2 
Bay  (S.  Car.)  385.    In  New  Hamp- 
shire, he  may,  during  the  trial,  cause 
persons  to  be  removed  from  the  court 
room  whose  presence,  in  sound  judicial 
discretion,  he  deems  prejudicial  to  the 
interests  of  justice.    State  v.  Copp,  15 
N.  H.  212.    A  justice  was  hearing  a 
motion,  when  an  attorney  said  to  him, 
"You  can  fine  and  be  damned;"  held  a 
contempt  in  open  court  and  that  a  fine 
should  be  imposed.    Hill  v.  Crandall. 
52  111.  70.  A  loud  and  arrogant  demand 
upon  a  justice  engaged  in  writing  a 
letter  requiring  his  official  signature  is 
not  a  contempt.    Winship  v.  People,  51 
II.  296.     See  an  article  on  Contempt 
Court,  22  Cent.  Law  Jour.  464.  See, 
generally,  Contempt,  vol.  3,  p.  777, 
and  statutes  in  the  several  States. 

A  justice  has  power  to  attach  and 
punish  jurors  for  contempt,  who,  being 
out  to  consider  upon  their  verdict,  go 
away  before  returning  a  verdict,  with- 
out leave  of  the  justice.  Murphy  v. 
Wilson,  46  Ind.  537. 
2.  In  Illinois,  a  justice  may  direct 
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(7)  Witnesses  and  Depositions. — In  most  of  the  States  the  stat- 
ute provides  for  the  attendance  of  witnesses  upon  justice  courts. 
In  some  States  any  justice  may  issue  subpoenas  to  compel  the  at- 
tendance of  any  witness  for  any  lawful  purpose.  The  subpoenas 
are  generally  served  by  the  constable,  or  may  be  served  by  any 
other  person,  by  reading  or  stating  the  contents  to*  the  witness, 
or  by  leaving  a  copy  with  him,  or  at  his  usual  place  of  residence. 
If  the  witness  refuse  or  fail  to  attend,  a  warrant  may  issue  for  his 
arrest,  and  to  compel  him  to  attend,  and  to  punish  him  for  dis- 
obedience. If  a  witness  in  court  refuse  to  testify,  without  a  valid 
excuse,  the  justice  may  fine  him.1 

Depositions  may  be  read  in  causes  before  a  justice  in  the  same 
manner  and  subject  to  the  same  restrictions  and  rules  as  in  cases 
pending  in  the  higher  court.2 

In  States  where  the  materiality  of  the  testimony  must  be  shown 
before  entering  a  fine  against  the  witness  for  disobeying  a  sub- 
poena, a  mere  unsworn  statement  of  a  party's  attorney  is  not 
sufficient.8 

Witness  fees  and  costs  are  a  matter  of  statute ;  but  when  a 
witness  attends  by  request  of  party  without  a  subpoena,  he  is  en- 
titled to  his  lawful  fees.4 

A  party  to  a  suit,  like  any  other  person,  can  be  compelled  by  a 
subpoena  duces  tecum  to  produce  papers  and  documents  to  be  used 
on  the  trial  as  evidence.5 


his  warrant  to  the  sheriff  for  the  arrest 
of  a  person  guilty  of  contempt  in 
open  court.  Hill  v.  Crandall,  52  111.  70. 
A  justice  has  power  to  punish  a  person 
as  for  a  criminal  contempt  for  wilfully 
and  contemptuously  refusing  to  be 
sworn  as  a  witness  after  being  subpoe- 
naed. Bowen  v.  Hunter,  45  How.  Pr. 
(N.  Y.)  193.  Comfare  Rutherford  v. 
Holmes,  5  Hun  (N.  Y.)  317.  In  Illi- 
nois, a- justice  has  no  power  to  imprison; 
he  can  only  inflict  a  fine.  Newton  v. 
Locklin,  77  Jll.  103.  In  New  Tori,  it 
is  held,  that  before  a  person  can  be 
punished  for  a  criminal  contempt  by  a 
justice,  he  must  have  had  an  opportu- 


This  whole  subject  is  a  matter  of 
statute;  hence  consult  the  statute  of  the 
State  in  which  the  question  mav  arise. 
Serious  illness  of  witness's  wife  is  suffi- 
cient "cause  for  his  failure  to  attend." 
Foster  v.  McDonald,  12  Heisk.  (Tenn.) 
619. 

a.  Rev.  Stat.  Ohio  (1880),  $6544; 
Rev.  Stat.  111.  (1880),  $  61;  i  Rev.  Stat. 
Mo.  (1879),  §  2132;  Comp.  Laws  Kan. 
(1885),  ch.  81,  §92. 
8.  McGehee  v.  State,  4  Tex.  App.  94. 
4.  When  a  witness  attends  without 
being  subpoenaed,  and  is  not  used,  he  is 
entitled  to  his  fees,  unless  it  be  shown 
that  his  testimony  was  not  needed,  or 


nity  to  introduce  testimony  by  way  of  its  use  was  not  rendered  unnecessary 
   -<•-•-         l-    by  the  act  of  the  adverse  party.  La- 
crosse v.  Curran,  10  Phila.  (Pa.)  140; 
Rev.  Stat.  Ohio  (1880),  §  6540. 

A  party  who  is  compelled  to  attend 
for  examination  in  behalf  of  the  adverse 
party  is  entitled  to  fees.  Penny  v. 
Brink,  75  N.  Car.  68.  See  also  McHugh 
v.  Chicago  etc.  R.  Co.,  41  Wis.  79. 
But  compare  Ganse  v.  Edmunston,  35 
Tex.  60. 

6.  Murray  v.  Elston.  23  N.  J.  Eq. 
212.  But  it  is  held  that  corporations 
cannot  be  held  to  produce  their  books. 
Cent.  Nat.  Bank  v.  White,  37  N.  Y. 
Super.  Ct.  297. 


delence,  and  if  the  justice  refuses  such 
opportunity  the  commitment  will  be 
void.  People  v.  Porter,  25  Hun  (N. 
Y.)  601.  In  Nfw  Jersey,  a  justice  sit- 
ting in  the  trial  of  a  civil  case  cannot 
imprison  for  contempt  in  open  court. 
Rhinehart  v.  Lance,  43  N.  J.  L.  311;  s. 
c.  39  Am.  Rep.  592.  See,  generally,  22 
Cent.  Law  Jour.  464;  Rev.  Stat.  111. 
(1880),  ch.  79,  $  123. 

X.  Rev.  Stat.  Ohio  (1880),  4§  6537  to 
6543;  1  Rev.  Stat  Mo.  (1879),  §§  2961  to 
2967;  Rev.  Stat.  111.  (1880),  ch.  79,  §§ 
53  to  59;  Comp.  Laws  Kan.  (1885),  ch. 
81;  §4  85  to  91. 
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n.  Justice's  Docket— (i)  Its  Requisites. — In  all  the  States 
the  justice  isrequired  to  keep  a  docket,  and  some  statutes  require 
a  certain  size.1  And  in  many  States  the  entries  to  be  placed 
therein  are  pointed  out  with  great  particularity.* 

(2)  Necessity  for  Docket. — It  is  necessary  that  the  justice  keep 
the  proceedings  had  before  him  in  some  way  so  that  the  rights 
and  remedies  of  the  parties  appearing  before  him  may  be  pro- 
tected after  they  have  been  determined  by  him.  The  statutes 
require  the  justice  to  make  entries  in  his  docket,  and,  while  it  is 
held  that  the  omission  to  make  these  entries  is  not  fatal  to  juris- 
diction, and  that  the  proceedings  of  the  justice  may  be  proved  by 

1.  Not  less  than  200  pages.  Rev.  entry  must  show  the  place,  the  day  and 
Stat.  Ind.  (1881),  §  1437.  hour  to  which  a  cause  is  adjourned,  or 

2.  For  example,  "every  justice  of  the  jurisdiction  is  gone.    Brahmstead  v. 
peace  shall  keep  a  docket  in  which  he  Ward,  44  Wis.  591.     See  title  Con- 
shall  enter,  first,  the  titles  of  all  causes  tinuance,  supra.    A  replevin  bond 
commenced  before  him;  second,  the  pinned  to  the  docket  is  not  a  sufficient 
time  when  the  first  process  was  issued  entering  in  the  docket.    Lock  wood  r. 
against  the  defendant  and  the  particular  Dills,  74  Ind.  56.    Arid  the  entry  in  the 
nature  thereof;  third,  the  time  when  the  docket  by  the  justice  of  his  findings  is 
parties   appeared  before  him,  either  not  an  announcement  thereof  under  the 
with  or  without  process,  or  upon  the  Indiana  Code,  §  363;  Cohn  v.  Rumely4 
return  of  process;  fourth,  a  brief  state-  74  Ind.  120.   The  justice  should  enter 
ment  of  the  nature  of  the  plaintiffs  de-  an  oral  defence  on  his  docket,  and  if  im- 
mand,  and  the  amount  or  description  perfect,  it  may  be  amended.    Eddy  v. 
and  value  of  the  property  claimed,  and,  Manshaun,  42  Mich.  532.    Entries  in 
if  a  set-off  is  pleaded,  a*  similar  state-  the  docket  not  required  by  the  law  to 
ment  of  the  nature  of  the   set-off.  be  placed  there  are  surplusage.  Haga- 
and  the  amount  claimed;  fifth,  every  man  v.  Neitzel,  15  Kan.  383.   In  6ome 
adjournment,  stating  at  whose  request  States  it  is  essential  that  the  docket 
and  at  what  time;  sixth,  the  time  when  show  the  facts  conferring  jurisdiction 
the  trial  was  had,  stating  whether  the  of  both  the  person  and  subject  matter, 
same  was  by  jury  or  by  the  justice;  Barnes  v.  Holton,  14  Minn.  357.  But 
seventh,  the  verdict  of  a  jury,  and  if  the  docket  shows  jurisdiction  of  the 
when  rendered;  eighth,  the  judgment  person  and  the  subject  matter,  there  is 
rendered  by  the  justice  and  the  time  of  a  presumption  thereafter  that  the  acts 
rendering  the  same;  ninth,  the  time  of  of  the  justice  are  within  his  jtirisdic- 
issuing  execution,  and  the  name  of  the  tion.    Schlatterer  v.  Nicademus,  50 
officer  to  whom  delivered,  and  an  ac-  Mich.  315.   But  mere  clerical  mistakes, 
count  of  the  debt,  damages  and  costs  as  as  writing  the  letter  "p"  instead  of  "m;" 
the  same  was  endorsed  on  the  execu-  writing  it  adjourned  to  "10  o'clock  a.p." 
tion;  tenth,  the  fact  of  an  appeal  having  instead  of  10  o'clock  a.m.,  does  not  make 
been  made  and  allowed,  and  when  made  the  designation  of  the  time  fatally  de- 
and  allowed."  1  Rev.  Stat.  Mo.  (1879),  fective   for   uncertainty.     Taylor  v. 
§2844.    See  further  Comp.  Laws.  Kan.  Wilkinson,  22  Wis.  40.    Mere  technical 
(1885),  ch.  81,  $  188;  Rev.  Stat.  Ind.  defects  or  informalities  should  not  be 
(1881),  $  143;  M.  3c  V.  Code  Tenn.  held  sufficient  to  vitiate  the  proceedings 
(1884),  §4906;  Rev.  Stat.  Ill.(i88o),  of  a  justice.   Garrett  v.  Wood,  3  Kan. 
ch.  79,  $  122.  224;  Wilton  Town  Co.  v.  Humphrey, 

But  it  has  been  held  that  a  failure  to  15  Kan.  372.    See  Baker  v.  Brintnall, 

make  the  entries  is  not  a  jurisdictional  52  Barb.  (N.  Y.)  188;  Burton  v.  Hill,  4 

defect.    Roberts  v.  Burrell,  3  T.  &  C.  Greene  (Iowa)  379;  Sinnamon  v.  Mel- 

(N.  Y.)  30;  Baker  v.  Brintnall,  52  bourn,  4  Greene  (Iowa)  309.    If  the 

Barb.  (N.  Y.)  188;  Benson  v.  Dyer,  69  docket  shows  that  the  parties  "ap- 

Ga.  190.    For  requisites  of  a  docket  peared,"  and  there  is  no  qualification,  it 

see  McGinty  v.  Warner,  17  Minn.  41;  is  to  be  taken  as  a  general  appearance 

Redman  v.  White,  25  Mich.  523.    It  is  and  a  waiver  of  process.    Cron  v. 

held  in    Wisconsin  that  the  docket  Krones,  17  Wis.  401.    As  to  entering 
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himself,1  yet  the  various  entries  are  quasi  records,  and  the  best 
evidence  of  the  proceedings;*  hence  it  is  quite  necessary  that  the 
docket  should  be  well  kept,  and  this  is  especially  so  in  some  States 
where  justice  courts  are  held  to  be  courts  of  record,  and  their 
records  conclusive  against  collateral  attack.8 

(3)  Conclusiveness  of  Docket. — In  States  where  the  justice  court 
is  held  to  be  a  court  of  record,  the  docket  is  conclusive  as  against 
a  collateral  attack  of  the  statements  set  forth  in  it,4  and  where  it 
is  held  to  be,  or  has  been  elevated  to,  "  a  specialty,"  it  is  shielded 
from  an  attack  by  parol  evidence.5  Parol  proof  is  inadmissible 
to  vary  or  explain  a  justice  docket  so  as  to  give  jurisdiction  that 
does  not  appear  on  its  face,6  or  to  controvert  the  jurisdiction  im- 
ported by  the  recitation  on  the  docket  of  an  appearance  by  the 
defendant.7 

(4)  Docket  as  Evidence. — The  justice  docket,  in  matters  in  his 
own  court  before  him,  is  per  se  evidence.8  Or  in  other  courts  the 
docket  is  evidence  by  being  produced  therein  and  proved  to  be 
his  docket  by  the  justice  himself,  or,  in  case  of  his  death  or  ab- 
sence, by  proof  of  his  handwriting,  or  by  a  sworn  copy  from  the 
docket  compared  with  the  original,  proved  to  be  in  his  handwrit- 
ing, but  its  contents  can  be  proved  by  oral  testimony  of  the  jus- 
tice only  by  consent;  the  docket  is  the  best  evidence.9  If  it  is  a 
docket  of  a  justice  of  a  sister  State,  it  may  be  established  by 
common  law  proof  by  proving  the  statute  under  which  the  court 
was  held,  and  that  there  was  jurisdiction  of  the  subject  matter 
and  of  the  person  of  defendant.10  But  the  better  method  of 
proving  a  judgment  of  a  justice  of  a  sister  State  is  usually  under 


the  name  of  the  county  or  town  on  the 
docket,  and  the  presumption  that  the 
statute  has  been  complied  with,  see 
Bacon  v.  Bassett,  19  Wis.  45. 

Where  a  case  was  adjourned  to  a 
certain  day,  and  the  justice  in  entering 
the  adjournment  on  his  docket  failed  to 
state  the  year,  held  that  the  current 
year  would  be  understood  and  jurisdic- 
tion was  not  lost.  Stromberg  v.  Es- 
terly,  62  Wis.  632. 

It  is  held  that  an  entry  made  in  the 
docket  by  a  former  justice  after  the  ex- 
piration of  his  term  of  office  is  a  nul- 
lity.  Gage  v.  Vail,  73  Mo.  454. 

1.  Baker  v.  Brintnall,  52  Barb.  (N. 
Y.)  188;  Roberts  v.  Burrell,  3  T.  &  C. 
(N.  Y.)  30;  Brintnall  v.  Foster,  7 
Wend.  (N.  Y.)  103.' 

2.  Caulfield  v.  Charleston  Co.,  19  S. 
Car.  600.   See  Abbott's  Trial,  Ev.  540. 

3.  Larr  v.  State,  45  Ind.  364.  See 
Brintnall  v.  Foster,  7  Wend.(N.Y.)  103. 

4.  Larr  v.  State,  45  Ind.  364. 

6.  Brintnall  v.  Foster,  7  Wend.  (N. 
Y.)  103. 
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6.  Mudge  v.  Yaples,  58  Mich.  307. 

7.  White   v.  Thompson,  3  Oreg. 

But  compare  Mastin  v.  Gray,  19  Kan. 
458. 

8.  To  prove  the  judgment  of  a  jus- 
tice in  an  action  before  himself,  the 
mere  production  of  the  docket  without 
extrinsic  evidence  of  identity  or  au- 
thenticity is  sufficient.  Smith  v.  Frost,  t, 
Hill  (N.  Y.)  431. 

9.  Abbot's  Trial,  Ev.  540,  and  cases 
cited.  Where  a  justice  testifies  concern- 
ing a  book,  that  he  found  it  at  the 
office;  that  it  is  one  of  the  records  of 
the  justice  office;  that  a  person  pur- 
porting to  have  made  the  entries  was 
justice;  that  he  knows  his  handwriting 
and  that  the  entries  are  in  his  hand- 
writing, the  docket  is  admissible  in 
evidence.  Cole  v.  Curtis,  16  Minn. 
183. 

10.  Abbott's  Trial,  Ev.  549;  citing 
Thomas  v.  Robinson,  3  Wend.  (N.  Y.) 
267;  Betts  v .  Bagley,  12  Pick.  (Mass.) 
572- 
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the  act  of  congress.1  But  the  docket  is  evidence  of  the  entries 
which  the  law  requires  to  be  made  only.* 

(5)  Construction  of  Entries  in  Docket. — Considerable  allowance 
should  be  made  for  the  justice  not  being  familiar  with  judicial 
proceedings.  But  the  docket  record  must  show  jurisdiction,  and 
while  this  is  true,  yet  whether  the  entries  in  the  docket  do  or  do 
not  show  jurisdiction,  is  a  question  oftentimes  of  construction, 
and  the  interpretation  to  be  given  the  language  of  the  justice  used 
in  his  entries  should  be  fair  and  reasonable.3 

(6)  Docket  Must  Show  Jurisdiction. — The  justice  court  being  a 
court  of  inferior  and  limited  jurisdiction,  it  is  held,  in  nearly  all 
the  States,  that  when  it  attempts  to  act,  jurisdiction  must  appear 
upon  the  record  kept  of  its  action.4 

0.  Justice's  Transcript — (1)  What  It  Must  Contain.— A 
transcript  is  a  copy  of  an  original  writing,  yet  it  is  said  that  a 
copy  of  the  proceedings  before  a  justice  "would  be  an  exemplifi- 
cation."5 Hence,  to  be  a  transcript  full  and  complete.it  must 
contain  all  of  the  original  proceedings  as  they  have  been  recorded 
in  the  docket  as  required  by  law.6 


1.  Hutching  v.  Gerrish,  52  N.  H.  205; 
s.  c,  13  Am.  Rep.  19;  Carpenter  v. 
Pier,  30  Vt.  81.  As  to  foreign  judg- 
ments generally,  see  Lazier  v.  West- 
cott,  26  N.  Y.  146;  s.  c,  82  Am.  Dec. 
424,  and  note. 

3.  Statements  not  required  by  law  to 
be  put  upon  the  docket  are  not  admis- 
sible in  evidence,  and  are  surplusage. 
Hagaman  v.  Neitzell,  15  Kan.  383; 
Armstrong  r.  State,  21  Ohio  St.  357. 

8.  Wilton  Town  Co.  v.  Humphrey, 
15  Kan.  372;  Vroman  v.  Thompson,  51 
Mich.  452.  ''While  a  justice's  docket 
entry  is  entitled  to  a  fair  and  reason- 
able interpretation,  it  must  nevertheless 
show  by  reasonable  intendment  that  he 
had  jurisdiction."  Mudge  v.  Yaples, 
58  Mich.  307;  O'Connell  v.  Hotchkiss, 
44  Conn.  51;  Benson  v.  Dyer,  69  Ga. 
190.  And  the  construction  should  be 
such  as  will  sustain  the  judgment  if  it 
can  fairly  be  so.  Roach  v.  Montserrat 
Coal  Co.,  71  Mo.  398.  "If  from  the 
record  can  be  gathered  what  the  mag- 
istrate intended  to  do  and  decide,  and 
there  is  that  which,  however  irregularly 
and  inartificially  prepared,  can  be  con- 
strued into  an  expression  of  that  inten- 
tion, the  record  will  be  upheld  as  a  suf- 
ficient record  of  the  intended  act  and 
decision."  Wilton  Town  Co.  v.  Humph- 
rey, 15  Kan.  372. 

4.  Com.  v.  Fay,  126  Mass.  235; 
Storm  t>.  Adams,  56  Wis.  137;  Graver 
v.  Fehr,  89  Pa.  St.  460;  Clagne  v. 
Hodgson,  6   Minn.    329;   White  v. 


Thqmpson,  3  Oreg.  115;  Benson  v. 
Dyer,  69  Ga.  190;  Barnes  v.  Holton.  14 
Minn.  357;  Mudge  v.  Yaples,  58  Mich. 
307;  Brahmstead  v.  Ward,  44  Wis.  591; 
Rohrbough  v  Reed,  57  Mo.  292;  Allen 
v.  Jackson,  86  N.  Car.  321;  Kane  v. 
Desmond,  63  Cal.  464;  Haggard  v.  At- 
lantic etc.  R.  Co..  63  Mo.  302.  See 
Murfree's  Justice,  Practice,  §  108,  and 
cases  cited.  "When  it  can  be  ascer- 
tained from  their  dockets  that  they 
have  in  substance  carried  out  the  re- 
quirements of  the  law,  a  mere  techni- 
cal defect  or  informality  should  not  be 
held  sufficient  to  vitiate  the  proceed- 
ings." Garrett  v.  Wood,  3  Kan.  224; 
Wilton  Town  Co.  v.  Humphrey,  15 
Kan.  372.  But  this  principle  o'f  the 
text  does  not  apply  when  the  justice 
sits  as  an  examining  court  in  prelimi- 
nary examinations,  and  then  it  is  not 
necessary  that  his  authority  to  act 
should  affirmatively  appear  on  the  face 
of  the  proceedings,  in  order  to  support 
their  validity  when  collaterally  assailed. 
Harrison  v.  State,  79  Ala.  59. 

5.  Bouv.  L.  Diet,  (nth  ed.),  p.  596- 
As  to  what  the  original  docket  should 
contain,  see  tit.  Docket,  supra. 

8.  The  transcript  cannot  be  evidence 
of  anything  other  than  that  required 
by  law  to  be  placed  on  the  docket. 
Armstrong  v.  State,  21  Ohio  St  357- 
If  the  justice  enters  statements  upon 
his  docket  not  required  by  law  to  be 
placed  there,  such  statements  do  not 
thereby  become  a  part  of  the  record. 
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And  strict  technicality  is  not  required.1 

(2)  Certification  of  Transcript. — The  transcript  must  be  authen- 
ticated by  the  justice  in  the  manner  provided  by  law.*  If  the 
transcript  is  to  be  used  in  another  State,  the  provisions  of  thi- 
constitution  of  the  United  States,  and  the  legislation  thereunder, 
must  be  looked  to  ;  for  the  provisions  that  "  full  faith  and  credit 
shall  be  given  in  each  State  to  the  public  acts,  records  and  judi- 
cial proceedings  of  every  other  State,"8  have  been  held  to  be 
applicable  to  proceedings  before  the  justice.4  Hence  the  certifi- 
cate to  a  transcript  of  the  justice  proceedings  must  be  formal, 
and  in  a  measure  technical.6 


and  available  for  review  in  a  higher 
court;  the  only  way  to  bring  such  mat- 
ters upon  the  record  is  by  bill  of  ex- 
ceptions. Hagaman  v.  Neitzell,  15  Kan. 
383- 

1.  Griffin  v.  Cox,  30  Ind.  242;  Wil- 
ton Town  Co.  v.  Humphrey,  1 5  Kan. 
372- 

J.  The  justice  will  take  judicial  no- 
tice of  his  docket  in  his  own  court. 
Smith  v.  Frost,  5  Hill  (N.  Y.)  431; 
Abbott's  Trial,  Ev.  540.  If  the  judg- 
ment of  the  justice  is  to  be  used  in  any 
other  court  of  the  same  State,  the  jus- 
tice's transcript  thereof  certified  to  and 
subscribed  to  by  him,  and  authenti- 
cated by  a  sealed  certificate  of  the 
county  clerk,  to  the  effect  that  the  per- 
son subscribing  the  transcript  was,  at 
the  date  of  the  judgment  a  justice  of 
that  county;  that  the  clerk  is  ac- 
quainted with  his  handwriting  and 
verily  believes  the  signature  is  genuine, 
is  a  sufficient  authentication.  Abbott's 
Trial,  Ev.  540. 

In  some  States  the  statutes  provide 
for  justice  proceedings  as  evidence. 
"Copies  of  proceedings  before  justices 
of  the  peace,  certified  by  the  justice 
before  whom  the  proceedings  are  had, 
shall  be  evidence  of  snch  proceedings. 
Copies  of  proceedings  had  before  a 
justice  of  the  peace,  where  such  justice 
is  out  of  office,  certified  by  the  justice 
who  is  in  possession  of  the  docket,  and 
papers  of  such  justice,  shall  be  received 
in  evidence  in  any  court  in  this  State." 
Comp.  Laws  Kan.  (1885),  ch.  80,  377 
and  378;  Case  v.  Huey,  26  Kan.  553. 
It  is  held  that  an  attestation  of  a  justice 
to  a  copy  of  his  record  is  equal  to  that 
of  a  clerk  of  a  higher  court  to  its 
record,  with  the  seal  affixed  and  the 
usual  certificate  of  the  judge  appended. 
O'Connell  v.  Hotchkiss,  44  Conn.  51 ; 
Case  v.  Huey,  26  Kan.  553. 
A  certificate  "that  the  foregoing 

~ull 


transcript  and  papers  contain  a  ful 


statement  of  all  the  proceedings  had 
before  me,"  held  sufficient  although  the 
statute  requires  "a  full  and  perfect 
statement,  etc.  Smith  v.  Frazer,  61 
III.  164. 

A  succeeding  justice  certifying  to 
transcript  must  show  in  his  certificate 
that  he  is  legal  custodian  of  the  docket. 
Anderson  v.  Miller,  4  Blackf  (Ind.) 
417;  Sloan  v.  McKinstry,  18  Pa.  St. 
120. 

3.  U.  S.  Const.,  art.  4,  §  1. 

4.  In  Case  v.  Huey,  26  Kan.  559,  it  is 
said:  "That  judgments  of  justices  of 
the  peace  are  included  in  the  provi- 
sions of  section  1,  article  4,  of  the  con- 
stitution of  the  United,  States,  we 
think  is  universally  conceded;  but 
whether  they  are  contained  in  the  pro- 
visions of  the  act  of  congress  (§  905  of 
the  Judiciary  act  U.  S.  R.  S.,  p.  170), 
prescribing  the  mode  of  authentication 
and  proof  of  judicial  records  and  pro- 
ceedings, is  disputed.  The  courts  in 
some  of  the  States  hold  that  they  are 
not,  while  courts  in  Connecticut,  Ver- 
mont and  Kentucky  hold  that  they  are. 
Bissel  v.  Edwards,  5  Day  (Conn.)  363, 
366;  Brown  v.  Edson,  23  Vt.  435,  447, 
448;  Scott  v.  Cleveland,  3  T.  B.  Mon. 
(Ky.)  62.  Also,  in  this  connection,  see 
the  following  .authorities:  Belton  v. 
Fisher,  44  111.  33;  Martin  v.  Wells,  43 
Vt.  428;  Lawrence  v.  Gaultney,  1 
Cheves  (S.  Car  )  7;  Draggoo  v.  Gra- 
ham, 9  Ind.  212."  Yet  no  opinion  is 
expressed  in  the  Kansas  case.  Exam- 
ine further  Warren  v.  Flagg,  2  Pick. 
(Mass.)  448;  Robinson  v.  Prescott,  4 
N.  H.  450;  Thomas  v.  Robinson,  3 
Wend.  (N.  Y.)  267.  See  full  discus- 
sion, Taylor  v.  Barron,  30  N.  H  78. 

8.  To  make  a  transcript  and  for- 
mal certificate  of  a  judgment  to  be 
used  in  a  sister  State,  four  things 
are  necessary:  1st.  "A  copy  of  the 
record  or  judicial  proceedings  at 
length."     2nd.  "The    attestation  of 
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(3)  Transcript  as  Evidence. — The  transcript  of  a  justice  judg- 
ment is  evidence  of  it  when  the  proceedings  have  been  properly 
proved  or  duly  authenticated.1 

XIV.  Ex  Officio  Jtoisdictioh— 1.  As  Coroner. — In  many  of  the 
States,  under  certain  circumstances,  the  justice  may  act  as 
coroner* 

2.  To  Hold  County  Court. — In  England  there  was  a  court  of  gen- 
eral quarter  sessions  of  the  peace.  It  was  held  by  two  or  more 
justices  of  the  peace,  one  of  whom  was  of  the  quorum.  The 
jurisdiction  of  this  court  was  generally  to  try  smaller  misdemean- 
ors against  the  public,  and  especially  "  offences  relating  to  the 
game,  highways,  ale  houses,  bastard  children,  the  settlement  and 
provision  for  the  poor,  vagrants,  servants'  wages,  apprentices  and 
popish  recusants." 8  And  after  the  likeness  of  that  court  there 
are  a  few  of  the  States  in  which  the  justices  of  the  peace  collec- 
tively hold  courts,  called  county  courts.4 

the  clerk."  3rd.  "The  seal  of  the  fort,  that  the  certificate  of  a  justice's 
court  annexed,  if  there  be  a  seal."  judgment,  to  be  competent  evidence, 
4th.  "A  certificate  of  the  judge,  chief  should  show  jurisdiction  of  the  subject 
justice  or  presiding  magistrate,  as  matter  and  of  the  person.  Benn  v. 
the  case  may  be,  that  the  said  attesta-  Borst,  5  Wend.  (N.  Y.)  292.  But 
tion  is  in  due  form."  U.  S.  Rev.  Stat,  compare  Jackson  v.  Rowland,  0  Wend. 
4  905.    Abbott's  Trial,  Ev.  542.   The    (N.  Y.)  666. 

"certificate  of  the  presiding  judge,  2.  In  Ohio,  when  the  office  of  coro- 
being  the  evidence  prescribed  by  law  ner  becomes  vacant,  or  the  coroner  is 
that  this  form  has  been  observed,  is  at  absent  from  the  county,  or  a  dead  body 
once  indispensable  and  conclusive."  is  found  more  than  ten  miles  from 
Hutching  v.  Gerrish,  52  N.  H.  205;  s. c,  where  the  coroner  lives,  any  justice 
13  Am.  Rep.  19.  See  further,  Nor-  of  the  county  can  hold  inquests 
wood  v.  Cobb,  20  Tex.  588;  Hatcher  v.  over  any  dead  body  so  found  with 
Rocheleau,  18  N.  Y.  86;  Abbott's  Trial,  all  the  powers  of  coroner.  Rev. 
Ev.  543.  But  there  is  no  officer  known  Stat.  Ohio  (1880),  §  620.  In  Missis- 
as  clerk  of  a  justice  of  the  peace.  First  siffi,  when  the  coroner  cannot  be  had 
Nat.  Bankxi.  Beresford,78I11.39i.  Yetit  in  due  time.  Rev.  Code  Miss.  (1S80),  $ 
has  been  often  decided  that  the  same  2294.  In  Iowa,  when  the  coroner  is  un- 
person may  be  judge  and  clerk  of  the  able  to  act  or  absent.  Rev.  Laws  Iowa 
same  court,  and  that  he  "may  certify  (1880),  $  i4fy  It  is  the  6ame  in  Ten- 
its  proceedings  in  each  capacity,  we  nessee.  M.  &  V.  Code  Tenn.  (1884),  § 
think  has  been  settled  beyond  contro-  6144.  In  New  Tork,  in  an  emergency, 
versy."  Case  v.  Huey,  26  Kan.  553,  Rev.  Stat.  N.  Y.  (1882),  p.  2574.  In 
560;  citing  Bissel  v.  Edward3,  5  Day  Louisiana,  as  in  Iowa.  Vor.  Rev.  Stat. 
(Conn.)  363,  366;  State  v.  Hinchman,  La.  (1881),  $  2055.  May  act  in  Ala- 
27  Pa.  479;  Sally  v.  Geinter,  13  Rich,  bama,  under  like  circumstances,  as  in 
(S.  Car.)  72;  Low  v.  Burrows,  12  Cal.  Iowa.  Code  Ala.  (1876),  $  761,  4003. 
181,  188;  Catlin  v.  Underhill,  4  Mc-  It  is  about  the  same  law  in  many  of  the 
Lean  (U.  S.)  199.  See  Lazier  v.  West-  States.  Gen.  Stats.  N.  II.  (J867),  p. 
cott,  26  N.  Y.  146;  s.  c,  82  Am.  Dec.  499;  Code  Cal.  (1876),  §  4289;  Gen. 
404,  and  note.  Laws  Oreg.  (i872),p.28o;Comp.  Laws 

1.  And  this  is  an  exception  to  the    Kan.  1885),  $  1 553.    In  Rhode  Island, 
rule  rejecting  secondary  evidence.    1    if  no  coroners  have  been  elected.  Pub. 
Greenleafs  Ev.  (nth  ed.),  $  91,  and  ch.    Stats.  R.  I.  (1882).  p.  707. 
5,  $  505.    See  Abbott's  Trial,  Ev.,  ch.      S.  Cooley's   Blackstone  (2nd  ed.), 
29.    And  the  transcript  is  conclusive  of  bk.  4,  270. 

all  except  jurisdictional  questions.  4.  In  Kentucky,  a  county  judge, 
Brintnall  v.  Foster,  7  Wend.  (N.  Y.)  once  ayear,  holds  the  "court  of  claims," 
103;  Smith  v.  Compton,  20  Barb.  (N.  which  court  is  composed  of  the  county 
Y.)  262.    It  has  been  held,  in  New    judge  and  the  justices  of  the  county.  A 
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3.  Drawing  Jury. — In  some  States  it  is  the  duty  of  a  certain 
number  of  justices,  on  being  notified,  to  attend  the  drawing  of 
the  names  of  the  persons  from  the  "jury  box,"  who  are  thereby 
selected  for  the  approaching  term  of  the  court  of  general  juris- 
diction to  act  as  jurors  therein.1 

4.  Solemnizing  Marriage. — In  nearly  all  the  States,  justices  of  the 
peace  are  authorized  to  solemnize  marriage  under  the  limitations 
and  requirements  of  the  statute* 

5.  Taking  Acknowledgments. — In  many  of  the  States,  justices 
may  take  acknowledgments  of  deeds  and  other  instruments  in 
writing,  and  may  take  depositions  and  compel  witnesses  to  attend 
for  that  purpose.3 

6.  Administering  Oaths. — Justices  of  the  peace  are  everywhere 
empowered  to  administer  oaths.4 

majority  is  a  quorum.  But  all  the  jug-  limited  to  territorial  conditions.  Pear- 
tices  must  be  summoned  to  appear  son  v.  Howey,  n  N.J.  L.  12.  But 
when  there  is  a  question  of  taxation  be-  compare  Gen.  Stat.  N.  H.  (1867),  p. 
fore  the  court.  The  various  duties  of  33;  Rev.  Laws  Vt.  (1880),  t)  2310. 
the  court  are  a  matter  of  statute.  Gen.  Pub.  Stat.  Mass.  (18S2),  p.  811.  In 
Stat.  Ky.  (1883),  pp.  306.307.  Arkan-  Pennsylvania,  the  ceremony  is  very 
sas  has  a  similar  law.  Dig.  Stat.  Ark.  simple  by  the  parties  themselves  in  the 
1884,  §  1443.  Tennessee  has  a  court  presence  of  twelve  witnesses,  one  being 
more  closely  akin  to  the  old  court  of  a  justice,  who  must  send  a  certificate  to 
quarter  sessions.  M.  &  V.  Code  the  register  for  the  county.  2  Purd. 
Tenn.  (1884),  §y  4960104987.  See  also  Dig.  Penn.  (1873),  p.  1002.  In  many 
Murfree's  Justice,  Practice,      30  to  35.   of  the  States,  before  the  ceremony  can 

1.  "At  least  three  days  before  the  be  performed  the  parties  must  have  a 
drawing  of  such  jurors  the  clerk  licence,  and  after  the  ceremony  is  per- 
[county]  shall  give  notice  to  the  sheriff  formed  by  the  justice  he  must  make  a 
and  two  justices  ot  the  peace  of  said  return  to  the  officer  prescribed  by  law, 
county,  of  the  day  and  hour  when  such  and,  if  required,  give  either  party  a  cer- 
drawing  shall  take  place,"  and  it  is  the  tificate.  Amend.  Stat.  Mich.  (1882), 
duty  of  the  sheriff  "and  the  justices  afore-  §§859,6215.  Comp.  Stats.  Neb.  (1S81), 
said,  to  attend  at  the  county  clerk's  office  p.  341;  Gen.  Laws  Oreg.  (1872),  p.  661. 
to  witness  such  drawing."  Comp.  Laws  Gen.  Stat.  Minn.  (1881).  p.  623.  Rev. 
Kan.  (1885),  ch.  54,  §§  10,  11.  See  also  Stat.  Ind.  (1881),  §  5326.  See  a  very 
State  v.  Bohan,  19  Kan.  28;  State  v.  good  digest  of  the  laws  of  the  several 
Marsh,  13  Kan.  596.    See  Juries.  States  in  Murfree's  Justice  Practice,  §§ 

3.  In  all  the  States,  however,  except  40  to  71. 
Rhode  Island,  Delaware,  Virginia  S.  Rev.  Stat.  Ohio  (1880),  §  583. 
and  South  'Carolina,  justices,  and  some  See  generally  Code  Md.  (1878),  p.  384; 
of  them  other  civil  functionaries,  are  Pub.  Stat.  R.  I.  (1882),  p.  443;  Rev. 
empowered  to  solemnize  the  rite  of  Stat.  Wis.  (1878),  §  2216;  Code  Va. 
matrimony  between  competent  persons,  (1873),  p.  906;  Gen.  Laws  Oreg.  (1872), 
in  accordance  with  regulations  pre-  p.  280;  Comp.  Laws  Kan.  (1885),  § 
scribed  by  law."  Murfree's  Justice,  1033;  Gen.  Stat.  Col.  (1883),  §  210; 
Practice,  §  40.  In  Kentucky,  however,  Code  Cal.  (1876),  §  10,  p.  179;  Rev. 
only  those  justice  who  are  so  authorized  Stat.  N.  Y.  (1882),  p.  843;  Rev.  Laws 
by  the  county  court  can  perform  the    Vt.  §  1019. 

ceremony.  Gen.  Stat.  Ky.  (1883),  p.  In  Delaware,  it  takes  two  justices  to 
516.  In  some  States  the  justice  is  lim-  take  an  acknowledgment.  Laws  Dela- 
ited  to  his  township,  and  in  others  to  ware  (1874),  p.  500. 
the  county,  as  to  the  territory  in  which  4.  "In  every  State  this  power  is  con- 
he  may  act  in  this  particular.  But  in  ferred  upon  him,  and  it  is  safe  to  say 
New  Jersey  it  is  held  that  there  is  a  that  whatever  oaths,  outside  the  actual 
difference  between  exercising  ordinary  proceedings  of  courts  of  record  or  legis- 
duties  and  the  solemnization  of  mar-  lative  bodies,  which  are  required  by  the 
riage,  which  is  not  dependent  upon  or   law  of  any  State  to  be  taken  at  all,  may 
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XV.  Personal  Liability  of  the  Justice. — The  acts  of  a  justice 
of  the  peace  are  said  to  be  judicial  or  ministerial.1  In  England, 
and  in  the  Untied  States,  no  action  will  lie  against  a  judge  for 
what  he  does  judicially — for  judicial  acts.*  And  the  fact  that,  in 
some  States,  the  justice  is  required  to  enter  into  a  bond  condi- 
tioned for  the  faithful  performance  of  the  duties  of  his  office, 
does  not  increase  his  liability  or  give  rights  of  action  against 
him  that  did  not  exist  without  the  bond.3  At  common  law,  jus- 
tices' courts  have  no  civil  jurisdiction;4  hence,  being  created  by 
statute,  and  being  courts  of  limited  authority,  they  must,  at  their 
peril,  keep  within  their  jurisdiction.  If  they  exceed  their  au- 
thority, they  are  liable,  and  an  honest  intention  cannot  protect 
them  in  acting  beyond  their  jurisdiction,  but  may  mitigate  dam- 
ages.5 Just  what  are  judicial  acts,  or  what  are  mere  ministerial 
duties  of  a  justice  are  not  very  clearly  pointed  out  by  the  author- 
ities.6   Before  bringing  suit  against  a  justice  for  damages,  as  a 


be  administered  by  a  justice  within  the 
territorial  limits  of  his  own  jurisdiction. 
Without  those  limits  he  cannot  officiate 
unless  especially  authorized  to  do  so. 
A  justice  is  at  the  utmost  a  county  of- 
ficer; in  some  of  the  States  he  is  merely 
a  township  officer.  Out  of  the'  county, 
therefore,  in  the  most  of  the  States,  and 
even  out  of  his  township,  in  some  of 
them,  he  is  a  private  citizen,  no  more, 
no  less,  and  can  exercise  no  official 
powers."  Murfree's  Justice,  Practice, 
4  72.  See  generally  1  Rev.  Stat.  Mo. 
(1879),  4  3326;  Comp.  Laws  Kan. 
(1885),  44  3873-3876;  St.  &  C.  Code 
111.  (1885),  p.  1678;  Dig.  Stat.  Ark. 
(1884),  4  6c;  1 ;  Stat.  Minn.  (1878),  p. 
786;  Rev.  Stat.  Ohio  (1880),  4  583; 
Gen.  Stat.  N.  H.  (1867),  pp.  64.  '451. 
And  in  some  States  the  justice  may  act 
as  notary  public.  Vor.  Rev.  Stat.  La. 
An.  (i8St),  4  205c.  And  when  no 
notary  can  be  had,  the  justice  may  pro- 
test bills  and  notes.  Rev.  Laws  N.  J. 
(1877),  p.  740.  In  Kansas,  two  justices, 
acting  with  the  township  trustee,  are 
the  judges  of  election  in  their  townships. 
Comp.  Laws  Kan.  (1885),  4  3130. 

1.  See  Breach  of  Bono,  supra. 

2.  Floyd  v.  Barker,  12  Coke  23; 
Dicas  v".  Lord  Brougham,  6  C.  &  P. 
249;  Garnett  v.  Ferrand,  6  B.  &  C.  61 1; 
Barnardiston,  v.  Soatne,  2  Lev.  114.  In 
the  courts  of  this  country  the  same  rule 
prevails.  Yates  v.  Lansing,  9  Johns. 
(N.  Y.)  395;  s.  c,  6  Am.  Dec.  290,  with 
a  valuable  note.  p.  303;  Randall  v. 
Brigham,  7  Wall.  (U.  S.)  535;  Lange 
v.  Benedict,  75  N.  Y.  12;  Barhyte  v. 

"Svans  v .  Fos- 
Dunham,  26 


v.  Benedict,  73  N.  Y.  12; 
Shepherd,  35  N.  Y.  242;  Ev 
ter,  1  N.  H.  377;  Steele  v.  ] 


Wis.  396.  See  further  Deering  on  Neg. 
228;  Shearman  &  Redfield  (1st  ed.). 
ch.  9;  Wharton  on  Negligence,  44 
284,28s;  Kibling  v.  Clark  */  at.,  53  Vt. 
379.  Examine  Evarts  r.  Kiehl,  102  N. 
Y.  296. 

5.  Irion  v.  Lewis,  56  Ala.  190. 

4.  Ellis  v.  White,  25  Ala.  540;  Martin 
v.  Fales,  6  Shep.  (Me.)  23;*  Vanbibber 
v.  Vanbibber,  10  Humph.  (Tenn.)  53. 

8.  Justices  while  acting  within  the 
scope  of  their  authority  are  not  answer- 
able in  a  private  action  for  the  er- 
roneous exercise  of  judicial  functions 
with  which  thev  are  invested,  but  if 
they  transcend  it  they  are  liable  to  any 
one  whose  rights  are  thereby  invaded; 
honesty  of  purpose  may  mitigate  dam- 
ages, but  will  not  justify  a  clear  usurpa- 
tion of  power.  Truesdell  v.  Combs.  33 
Ohio  St.  186;  citing  Clarke  v.  May.  2 
Gray  (Mass.)  410;  Knowles  v.  Davis, 
2  Allen  (Mass.)  61;  Cahoon  r.  Speed, 
2  Jones  L.  (N.  Car.)  133-  See  also 
Downing  v.  Herrick,  47  Me.  462; 
Briggs  -'.  Wardwell,  10  Mass.  356;  Kib- 
ling v.  Clark,  53  Vt  379. 

6.  "It  has  been  held  that  all  acts  from 
the  beginning  to  the  end  of  a  suit 
which  the  law  required  a  justice  to 
perform  are  judicial  acts."  Deering  on 
Neg.,  4  2J8;  citing  Wertheimer  v. 
Howard,  30  Mo.  420.  And  again  it  is 
held  that  functions  of  a  justice  "are 
ministerial  in  preserving  the  peace, 
hearing  charges  against  offenders,  is- 
suing summons  or  warrants  thereon,  ex- 
amining the  informant  and  his  wit- 
nesses, and  in  taking  those  examina- 
tions, binding  over  the  parties  and  wit- 
nesses to  prosecute,  bailing  the  offender 
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general  rule,  he  is  not  entitled  to  a  notice  of  the  intended  action, 
yet  it  has  been  held  that  the  notice  is  necessary  before  the  suit 
can  be  maintained.1  The  justice  is  criminally  liable  for  extortion 
and  malpractice.* 

XVI.  Vacakcy  nr  Office  or  Justice — 1.  How  Occasioned. — In 
some  States,  the  constitution  provides  that  there  shall  be  a  cer- 


or  committing  him  for  trial."  State  v. 
Sneed,  84  N.  Car.  816.  See  farther 
Breaches  of  Bond,  .-upra.  "Where 
hiss  duty  is  absolute,  certain  and  imper- 
ative, contemplating  merely  the  execu- 
tion of  a  set  task — in  other  words,  is 
simply  ministerial — he  is  liable  in  dam- 
ages to  anyone  specially  injured  either 
by  his  omitting  to  perform  the  task,  or 
by  performing  it  negligently  or  unskill- 
fully.  On  the  other  hand,  where  his 
or  withheld  according  to  his  own  judg- 
powers  are  discretionary,  to  be  exerted 
ment  as  to  what  is  necessary  and 
proper,  he  cannot  be  held  liable  civilly 
for  a  neglect  to  exercise  those  powers, 
nor  for  the  consequences  of  a  lawful 
exercise  of  them,  where  no  corruption 
or  malice  can  be  imputed,  and  he  keeps 
within  the  scope  of  his  authority." 
Shearman  &  Redfield  on  Neg.  (1st 
ed.),  §  156.  See  also  Deering  on  Neg., 
§§  228,  229,  and  cases  cited.  Trues- 
dell  v.  Combs,  33  Ohio  St.  186.  See 
Bocock  v.  Cochran,  32  Hun  (N.  Y.) 
521;  Mangold  v.  Thorpe,  33  N.J.  L.  134. 

Granting  or  refusing  an  appeal  is  a 
judicial  act  in  New  Hampshire.  Jordon 
v.  Hanson,  49  N.  H.  199.  See  further 
Clark  v.  Spicer,  6  Kan.  440.  Compare 
Kelly  v.  Bemis,  4  Gray  (Mass.)  83,  as 
to  liability  of  justice  acting  under  a 
statute  declared  unconstitutional.  Al- 
lowing a  bill  of  exceptions  is  a  judicial 
act.  Whitzell  v.  Forgler,  30  Kan.  525. 
Taxing  costs  and  rendering  judgment 
therefor  are  judicial  acts,  and  a  justice 
is  not  liable  to  county  attorney  for  re- 
fusing to  tax  as  part  of  the  costs  in  a 
misdemeanor  case  his  fee.  State  v. 
Jackson,  68  Ind.  58;  or  for  rendering  a 
judgment  for  costs  in  a  case  wrongfuTlv 
White  v.  Morse,  139  Mass.  162.  in 
OAi'o,  issuing  an  execution  by  the 
justice  is  held  to  be  a  ministerial  act. 
Carpenter  r.  Warner,  38  Ohio  St.  416; 
Contra,  Abrams  v.  Carlisle,  18  S.  Car. 
242.  In  Maryland,  it  is  held  if  a 
justice  acts  maliciously,  fraudulently 
and  corruptly  in  discharging  judicial 
duties,  he  is  liable  to  the  party  injured, 
but  not  for  errors  or  mistakes.  Knell 
v.  Briscoe,  49  Md.  414.  But  in  Indiana, 
justices  may  be  impeached  for  corrup- 


tion in  office,  but  they  are  not  civilly 
liable  to  a  party.  Kress  v.  State,  65 
Ind.  106.  Compare  Kennedy  v.  Bar- 
hett.  64  Pa.  St.  141.  See  Shearman  & 
Redfield  on  Neg.  (1st  ed.),  ch.  9 
and  notes;  Deering  on  Neg.,  (ft 
228,  229.  See  further  McClure  v.  State, 
37  Ark.  426.  As  to  when  the  justice  is 
not,  but  the  plaintiff  is,  liable  for 
wrongful  attachment,  see  Connelly  v. 
Woods,  31  Kan.  359;  also  Wright  v. 
Rouss,  18  Neb.  234.  The  justice  is 
liable  for  erroneous  judgment  when  he 
has  no  jurisdiction.  Estopinal  v.  Pey- 
roux,  37  La.  An.  477.  He  is  liable  for 
imprisoning  defendant  without  judg- 
ment. Lanpher  v.  Dewell,  56  Iowa 
153.  Compare  Anderson  v.  Park,  57 
Iowa  69.  Entering  judgment  is  minis- 
terial, and  justice  is  liable  for  enter- 
ing judgment  for  defendant  when  it 
should  have  been  for  the  plaintiff. 
Christopher  v.  Van  Liew,  57  Barb.  (N. 
Y.)  17. 

1.  "By  a  recent  ruling  in  Georgia, 
that  in  that  State  a  justice  against 
whom  an  action  for  damages  on  ac- 
count of  a  misdemeanor  in  office  is  con- 
templated, is  entitled  to  a  written 
notice  one  calendar  month  before  the 
suing  out  of  the  process.  And  unless 
such  notice' be  given  the  action  cannot 
be  maintained,  and  a  declaration  in 
which  the  due  service  of  such  a  notice 
is  not  averred  is  fatally  defective  on  de- 
murrer." Murfree's  Justice,  Practice, 
(j  1006;  citing  Collins  v.  Granniss,  67 
Ga.  716;  Warthen  v.  Mav,  1  Ga. 
(Kelly)  602.  And  in  Georgia  the 
offence  of  malpractice  can  be  prose- 
cuted only  by  indictment.  Hawking* 
v.  State,  54  Ga.  653. 

In  Minnesota,  no  liability,  civil  or 
criminal,  attache:  to  justice  for  failure 
to  pay  over  money  until  alter  demand, 
and  it  is  necessary  also  to  aver  the  de- 
mand.   State  v.  Coon,  14  Minn.  456. 

8.  State  v .  Seawell,  64  Ala.  225;'Cut- 
ter  v.  State,  36  N.  J.  L.  125;  Wilson  *. 
State,  38  Tex.  548;  State  v.  Maires,  33 
N.  J.  L.  142.  Compare  Collins  v. 
Granniss,  67  Ga.  716;  Hawkins  r. 
State,  54  Ga.  653;  State  v.  Coon,  14 
Minn.  456. 
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tain  number  of  justices  elected  and  that  they  shall  hold  their 
offices  for  a  certain  number  of  years.1  And  in  some  States  the 
legislature  may,  by  its  enactments,  provide  for  increasing  or  di- 
minishing the  number,  as  the  necessity  may  require.*  And  when 
there  is  a  vacancy,  there  are  enactments  providing  for  filling  it.* 
A  vacancy  in  the  office  of  justice  may  be  occasioned  in  several 
different  ways ;  by  death  of  the  incumbent ;  by  resignation  ;  by 
forfeiture  and  removal  from  office ;  by  justice  removing  from  the 
territory  in  and  for  which  he  was  elected  ;  by  changing  of  the 
boundary  lines  of  the  county,  township,  city  or  ward  in  which  the 
justice  resides,  by  reason  of  which  he  may  come  into  a  different 
municipal  organization  ;  or  by  refusal  or  neglect  of  a  person 
elected  to  qualify  when  there  is  no  person  holding  the  office.4 


1.  Justices'  terms  of  office  vary  very 
much  in  the  States;  the  usual  term  is 
two  years  or  four  years.  Murfree's 
Justice,  Practice,  §  8.  However,  their 
terms  vary  from  seven  years  in  Maine 
to  two  years  in  California.  Rev. 
Stat.  Me.  (1883),  p.  48;  3  Codes  Cal., 
§  10113. 

3.  Comp.  Laws  Kan.  (1885),  ch.  110, 
art.  8.  "In  case  the  number  of  justices 
of  the  peace  in  any  township  shall  be 
decreased,  the  docket  of  any  such 
justice,  whose  office  may  be  vacated, 
shall  be  placed  in  the  hands  of  some 
justice  of  the  same  township,"  who 
shall  attend  to  the  business.  Comp. 
Laws  Kan.  (1885),  ch.  no,  art.  8,  $  37; 
Borton  v.  Buck,  8  Kan.  302.  And  it  is 
held  in  Missouri,  that  a  justice  in 
possession  of  the  docket  of  his  prede- 
cessor in  office  is  presumed  to  be  law- 
fully in  possession  of  it,  and  that  he 
has  power  to  hear  the  cases  upon  it. 
Kronski  v.  Missouri  etc.  Co.,  77  Mo. 
362;  1  Rev.  Stat.  Mo.  (1879),  §  2803. 

3.  Comp.  Laws  Kan.  (1885),  ch.  no, 
§  5,  provides  that  if  there  is  a  vacancy 
at  the  time  of  the  annual  township  elec- 
tion, "such  vacancy  shall  be  filled  at 
said  election."  See  Rev.  Stat.  111. 
(1880),  p.  654.  See  also  1  Rev.  Stat. 
Mo.  (1879),  $  2809;  State  v.  Manning, 
84  Mo.  661. 

4.  Borton  v.  Buck,  8  Kan.  302. 
While  the  expiration  of  the  term  for 

which  a  person  was  elected  does  not 
create  a  vacancy,  yet  it,  by  reason  of 
the  expiration  of  the  term  a  justice 
ceases  to  act,  and  delivers  his  books  to 
another  justice,  the  justice  to  whom 
the  books  and  papers  of  the  former 
shall  be  delivered  may  proceed  to  try 
the  cases,  and  a  judgment  rendered  by 
the  former  may  be  duly  certified  to  by 
the  latter  for  docketing  in  the  higher 


court    Stamm  v.  Dixon,  49  Wis.  328. 

In  Kansas,  where,  by  the  division  of 
a  township,  one  of  its  justices  is  thrown 
into  a  different  township,  there  is  a 
vacancy  in  the  original  township  which 
may  be  filled  by  appointment.  Frazer 
v.  Miller,  12  Kan.  459;  Odell  v.  Dodge, 
16  Kan.  446.  See  Wood  v.  Bartling,  16 
Kan.  109.  Examine  carefully  Jones  v. 
Gridley,  20  Kan.  584. 

"Justices  of  the  peace  shall  hold  their 
offices  for  two  years,  except  when 
elected  to  fill  a  vacancy,  and  when  so 
elected  shall  hold  during  the  unexpired 
term.  All  township  officers  appointed 
to  fill  vacancies  shall  hold  their  office 
until  the  next  regular  township  elec- 
tion." Comp.  Laws  Kan.  (1885),  ch. 
no,  14,  15.  A  was  elected  justice 
for  two  years  and  qualified,  but  during 
the  first  year  he  resigned.  B  was  ap- 
pointed to  fill  the  vacancy  more  than 
thirty  days  prior  to  the  first  succeeding 
regular  election,  and  at  that  election 
was  elected  justice.  Held,  that  this 
election  of  B  was  only  to  fill  the  va- 
cancy, and  his  term  expired  at  the  end 
of  the  term  for  which  A  was  elected. 
Hale  v.  Evans,  12  Kan.  562.  See  also 
Rev.  Stat.  111.  (1880),  ch.  79,  §  3;  1  Rev. 
Stat.  Mo.  (1879),  §2809;  State  v.  Man- 
ning, 84  Mo.  661. 

The  election  of  a  person  as  justice, 
and  his  refusal  to  qualify,  will  not 
create  a  vacancy  in  the  office,  where 
justices  hold  until  their  successors  are 
elected  and  qualified,  but  the  person 
filling  the  office  ?t  the  time  of  the  elec- 
tion will  continue  to  hold  the  same. 
Borton  v.  Buck,  8  Kan.  302.  See  gen- 
erally Commonwealth  v.  Hanley,  q  Pa. 
St.  513;  State  v.  Dilloway,  31  N.  J.  L. 
42;  Hendricks  v.  McLean,  18  Mo.  33; 
People  v .  Whitman,  10  Cal.  38;  State  v . 
Lusk,  18  Mo.  333. 
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When  the  justice  goes  out  of  office,  it  is  his  duty  to  deliver  to- 
his  successor  his  docket  and  everything  belonging  to  the  office, 
and  his  successor  completes  the  unfinished  business.1 

2.  How  Vacancy  Filled. — In  many  States,  the  vacancy  in  the 
office  of  justice  of  the  peace  is  filled  by  appointment  of  a  person 
to  fill  the  unexpired  term,  and  the  appointee  usually  holds  the 
office  until  his  successor  is  elected  and  qualified.  But  in  some 
States  the  appointment  is  made  by  the  county  court.*   Or  the 

N.  Y.  170.  See  generally  Blood  v. 
Mercelliott,  53  Pa.  St.  391 ;  Duncombe 
v .  Prindle,  12  Iowa  1;  Brandon  v.  State. 
16  Ind.  197.  The  legislature  has  power 
to  abolish  or  destroy  a  municipal  town- 
ship, and  when  it  does  so  the  township 
officers  must  go  with  it.  In  re  Hihkle, 
31  Kan.  712. 

A  justice  may  be  removed  from  office 
for  wilful  neglect  of  duty,  corruption  in 
office,  habitual  drunkenness,  "incom- 
petency, or  any  offence  involving 
moral  turpitude  while  in  office,  or  com- 
mitted under  color  thereof,  or  connected 
therewith."  Const.  Ala.  (1875),  art.  7, 
§  8;  State  v.  Seawell,  64  Ala.  225;  Code 
N.  Car.  (1883),  §  826;  Wilson  v.  State, 
38  Tex.  548.  And  also  for  gambling. 
Comp.  Laws  Kan.  (1885),  ch.  31,  282 
I,  282  K.  In  some  States,  however,  he 
is  entitled  to  notice  before  action  civil 
or  criminal  can  be  had  against  him. 
State  v.  Coon,  14  Minn.  450;  Warthen 
v.  May,  1  Ga.  602;  Collins  v.  Grannies, 
67  Ga.  716. 

1.  Murfree's  Justice,  Practice,  ioio, 
101 1.  See  Pittsburgh  etc.  R.  Co.  v. 
Fleming,  38  Ohio  St.  480. 

3.  In  Missouri,  where  a  vacancy 
occurred  in  the  office  of  justice,  the 
county  court,  or,  in  the  city  of  St. 
Louis,  the  mayor,  is  authorized  to  fill 
the  vacancy  by  appointment,  but  the 
term  of  such  appointment  extends  only 
until  the  next  general  election,  and  is 
not  for  the  residue  of  the  original  term- 
State  v.  Manning,  84  Mo.  661. 

In  California,  it  is  held  that  justices 
of  the  peace  are  judicial  officers  within 
the  meaning  of  the  constitution,  and 
must  be  elected  at  the  general  election. 
McGrew  v.  SanTose, SsCal. 61 1 ;  People- 


Where  a  person  is  appointed  justice 
and  qualifies  for,  and  enters  upon  the 
discharge  of  the  duties  of,  the  office, 
and  has  full  possession  of  the  books, 
papers  and  docket  pertaining  to  the 
office,  and  holds  over  after  the 
expiration  of  his  term  of  office, 
refuses,  upon  demand  of  his  succes- 
sor in  office,  to  deliver  the  office  or 
papers,  and  books,  and  docket,  but  re- 
tains charge  and  control  of  the  same, 
and  is  generally  recognized  by  the 
people  of  his  township  as  a  justice, 
held,  that  he  is  a  de  facto  justice,  and 
his  acts  are  valid  in  so  far  as  the  public 
and  third  persons  are  concerned.  Mor- 
ton v.  Lee,  28  Kan.  286;  2  Kent's  Com. 
295;  Petersilea  v.  Stone,  119  Mass.  467; 
Hildreth  v.  Mclntire,  1  J.  J.  Marsh. 
(Ky.)  206;  s.  c,  19  Am.  Dec.  61  and 
note;  Hamlin  v.  Kassafer,  15  Oreg. 
456; Teople  v.  Stevens,  5  Hill  (N.  Y.) 
630;  Burton  v.  Patton,  2  Jones  L.  (N. 
Car.)  124;  People  v.  Sassovich,  29  Cal. 
480.  The  legal  remedy  for  the  party 
out  of  office  to  obtain  the  same  is  by 
quo  -warranto.  People  v.  Common 
Council,  77  N.  Y.  503;  s.  c,  33  Am. 
Rep.  659;  Boone's  Code,  Pleading,  §  188. 

It  is  held,  that  where  cities  are  au- 
thorized to  elect  justices,  and  the 
regular  city  election  is  held  at  a  different 
time  from  the  general  election,  jus- 
tices are  to  be  elected  at  the  regular 
city,  and  not  at  the  general,  election. 
Ward  v.  Clark,  35  Kan.  315;  Showalter 
v.  Cox,  26  Kan.  120. 

The  constitutional  provision  that  no 
person  shall  hold  the  office  of  judge  of 
any  court  after  he  attains  seventy 
years  of  age  is  held  not  to  apply  to  a 
justice  of  the  peace.  Keniston  v.  State, 
63  N.  H.  37;  8.  c,  56  Am.  Rep.  486; 
People  v.  Carr,  100  N.  Y.  236;  s.  c,  53 
Am.  Rep.  161;  People  v.  Mann,  97  N. 
Y.  530;  a.  c,  49  Am.  Rep.  556. 

Under  the  Ne-w  Yorh  constitution 
making  the  justice's  term  of  office  four 
years,  it  is  held,  that  the  legislature  can 
extinguish  a  town  organization,  and 
thereby  shorten  the  justice's  term  of 
office.    Gertum  v.  Supervisors  etc.,  109 


v.  Ransom,  58  Cal.  558,  572.  Compare- 
People  v .  Mann,  97  N.  Y.  530. 

In  Ohio,  persons  appointed  to  fill 
vacancies  in  elective  offices  hold  until 
their  successors  are  qualified.  Suck 
successors  must  be  elected  at  the  first 
proper  election  held  more  than  thirty 
days  after  vacancy  occurs.  The  gov- 
ernor fills  all  vacancies.  Rev.  Stat. 
Ohio,  §§  ii,  12,    See  also  Borton  v . 


511 


Digitized  by 


Google 


"Forfeiture 


JUSTICE  OF  THE  PEACE. 


Of  OfflOB. 


vacancy  may  be  filled  by  a  special  election,  in  some  States,  or  at 
the  next  following  general  election  in  others.1 

XVII.  Forfeiture  of  Office — 1.  Drunkenness. — In  many  of  the 
States  there  are  statutes  making  it  an  offence  for  a  justice  to  be 
found  intoxicated,  and  for  the  offence  he  forfeits  his  office.8 


Buck,  8  Kan.  302;  Odell  v.  Dodge,  16 
Kan. 446;  Ward  v.  Clark,  35  Kan.  315. 

In  California,  it  is  held  that  the  law 
relating  to  the  election  of  justices  in 
cities  is  a  general  and  not  a  special  or 
local  law,  and,  therefore,  is  not  in 
contravention  of  the  constitution.  Bi- 
shop v.  Council  etc.  of  Oakland.  58 
Cal.  572,  576.  A  justice  of  a  city  was 
elected  justice  of  the  town  in  which  the 
city  was  situated,  and  was  acting  as 
such  town  justice  when  his  term  of  city 
justice  expired.  Held,  that  he  might 
continue  as  justice  of  the  city  until  his 
successor  was  elected  and  qualified,  al- 
though the  city  charter  did  not  expressly 
so  provide.  Platteville  v.  Bell,  66  Wis. 
326. 

Three  persons  were  elected  to  the 
offices  of  justice  of  the  peace  at  the 
April  election,  1882.  One  qualified  to 
succeed  himself  on  April  15th,  1882;  an- 
other failed  to  qualify,  and  the  incum- 
bent of  the  third  resigned  and  was 
appointed  to  fill  the  vacancy  caused  by 
failure  of  second  one  to  qualify,  and 
took  possession  of  the  books  and  papers 
pertaining  to  the  former  office.  Held, 
that  when  the  remaining  justice  quali- 
fied he  became  entitled  to  the  office 
books  and  papers  pertaining  to  it  for- 
merly held  by  the  appointee.  Morris  v. 
State,  04  Ind.  565. 

Where  a  person  appointed  by  the 
trustees  of  a  village,  who  had  no  au- 
thority, to  fill  a  vacancy  as  justice,  and 
he  qualifies,  he  is  a  an  facto  justice. 
Laver  v.  McGlachlin,  28  Wis.  364.  A 
justice  elected  for  one  precinct  cannot 
hold  his  office  in  another.  Clements  v. 
San  Antonio,  34  Tex.  25. 

It  is  held,  in  Wisconsin,  that  a  justice 
•elected  in  a  village  situated  in  two 
■counties,  may  be  given  jurisdiction  over 
both  counties.  Starkweather  v.  Saw- 
_yer,  63  Wis.  297. 

1.  In  Illinois,  when  a  vacancy  occurs 
In  the  office  of  a  justice  of  the  peace  or 
constable,  by  death,  resignation,  re- 
removal  from  the  town  or  precinct, 
■or  other  cause,  if  the  unexpired 
term  exceeds  one  year,  his  office 
shall  be  filled  by  special  election.  Rev. 
Stat.  111.  (1S80).  ch.  79,  $  3. 

In  Kansas,  if  an  appointment  is  made 


by  the  governor  to  fill  the  vacancy, 
there  may  be  an  election  at  the  next 
regular  election  in  cities,  or  general 
election  in  country,  to  select  a  justice  to 
fill  the  unexpired  term.  Odell  t. 
Dodge,  16  Kan.  446;  Comp.  Laws  Kan. 
(1885),  ch.  110,  §  14;  1  Rev.  Stat.  Mo. 
(1879),  ch.  44  $  2809. 

2.  "If  any   public  officer,  whether 
State,  city,  town  or  township  officer, 
shall  be  intoxicated  while  in  the  per- 
formance of  any  official  act  or  duty,  or 
shall  become  so  intoxicated  as  to  be 
incapacitated  to  perform  any  official  act 
or  duty  at  the  time  and  in  the  manner  re- 
quired of  him  in  the  discharge  of  the 
duties  of  his  office,  he  shall  be  deemed 
guilty  of  a  misdemeanor  in  office  and 
punished  by  imprisonment  in  the  coun- 
ty jail  not  exceeding  six  months,  or  by 
a  fine  of  not  less  than  fifty  dollars,  or  by 
both  such  fine  and  imprisonment;  and 
if  there  be  no  provision  made  by  law 
for  the  removal  from  office  of  such  offi- 
cer by  impeachment,  the  court  shall 
adjudge  the  defendant  to  have  forfeited 
his  office,  and  declare  the  same  vacant." 
1  Rev.  Stat.  Mo.  ( 1879),  ch-  2+*  §  ,642- 
In  Illinois,  for  the  first  offence,  the  fine 
is  $10,  for  the  second  offence  the  fine  is 
$20,  and  for  the  third  offence  forfeiture 
of  office.    Rev.  Stat.  111.  (1880),  ch.38, 
§  209.   In  Kansas,  if  the  justice  "shall 
in  any  public  place  within  the  State  be 
in  a  state  of  intoxication  produced  by 
strong  drink  voluntarily  taken,"  or 
"shall  engage  or  participate  in,  or  shall 
aid,  or  assist,  or  encourage  other  per- 
sons who  are  engaged  in  any  kind  of 
gambling."  etc.,  shall  be  adjudged  to 
nave  forfeited  his  office,  which  shall 
thereupon  be  declared  vacant.  Comp. 
Laws  Kan.  (1885),  ch.  31,  $$  282  j,  282  k. 

"It  has  been  held,  in  Georgia,  that  a 
justice  who  is  drunk  while  -presiding  in 
a  justice's  court  in  legal  session  is  not 
therein  guilty  of  'malpractice'  in  office 
or  conduct  unbecoming  an  upright 
magistrate,  unless  it  be  specially  shown 
that  some  wrong  or  injury  was  done  by 
him  in  his  official  capacity  in  conse- 
quence of  his  being  drunk. 'r  Murfree's 
Justice,  Practice,  §  1015;  citing-  H  awkins 
v .  State,  54  Ga.  653. 

In   Alabama,  by  the  constitution 
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2.  Malfeasance  in  Offioe. — Malfeasance  is  "  the  unjust  performance 
of  some  act  which  the  party  had  no  right,  or  which  he  had  con- 
tracted not  to  do."  1  And  it  is  said  that  to  constitute  official 
misconduct  there  must  be  some  evidence  of  mala  fides  in  the 
transaction ;  but  that  "  malice,  corruption  or  evil  intent  may  be 
inferred  as  presumptions  of  fact  from  the  evidence.  The  officer 
is  liable,  even  though  he  be  an  usurper,  for  misconduct  in  office 
wrongfully  assumed."  *  Extortion  is  unlawfully  taking,  by  color 
of  office,  money  or  valuable  thing  not  due,  or  more  than  is  due, 
■or  before  it  is  due.8 

3.  Conviction  and  Judgment  for  Felony. — Conviction  and  sentence 
for  felony  forfeits  the  office  of  justice  of  the  peace.4 

4.  Accepting  Another  Office. — In  many  States,  justices  of  the 
peace  are  forbidden  to  hold  any  other  office  the  duties  of  which 
may  conflict  with  that  of  justice ;  in  some  States  the  inconsistent 
offices  are  named  in  the  statute,  and  the  accepting  by  the  jus- 
tice of  one  of  these  offices  is  a  forfeiture  of  his  office  as  jus- 
tice.6 


(1875),  art.  7,  $  3,  the 'justice  forfeits 
his  -office  for  "wilful  neglect  of  duty, 
corruption  in  office,  habitual  drunken- 
ness, etc.  See  State  v.  Sea-well,  64 
Ala.  225. 

In  Virginia,  the  justice  may  forfeit 
his  office  for  drunkenness.  Common- 
wealth v .  Mann,  t  Va.  Cas.  308. 

An  indictment  against  a  justice,  as  a 
private  citizen  for  drunkenness,  will 
not  sustain  a  verdict  of  dismissal  from 
office  in  Tennessee.  Carpenter  v. 
State,  6  Baxt.  (Tenn.)  535. 

X.  Bouv.  Law  Diet.,  vol.  11  (nth 
P-  97- , 

3.  American  Criminal  Law  (Desty), 
•§  82.  See  also  2  Bishop's  Criminal  Law, 
4§  971-077.  And  for  malfeasance  or 
misfeasance  the  justice  may  be  removed 
from  office.  Wilson  v.  State,  38  Tex. 
548;  State  v.  Seawell,  64  Ala.  225;  1 
Code  N.  Car.  (1883),  $  826.  See  Wal- 
lace v .  Commonwealth,  2  Va.  Cas.  130; 
American  Criminal  Law  (Desty),  § 
S4  a. 

8.  Extortion,  vol.  7,  p.  585. 

Under  an  indictment  for  extortion 
the  justice  may  show  that  he  received 
the  money  under  a  mistake  as  to  his  le- 
gal rights.   Cutter  v.  State,  36  N.J.  L. 

In  Illinois,  there  is  an  express  statute 
against  extortion.  Rev.  Stat.  111.  (1880), 
<:h.  38,  §  211. 

"In  an  indictment  against  a  justice 
for  extortion,  it  is  necessary  to  allege 
that  the  accused  took  more  than  the 
law  allowed  him,  or  that  he  took  a  fee 
when  the  law  allowed  him  none.    It  is 
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not  necessary  that  there  should  be  an 
express  averment  that  in  the  one  case 
the  officer  was  entitled  by  law  to  no 
fee,  nor  in  the  other  what  was  the 
amount  of  the  legal  fee  to  which  he 
was  entitled.  It  is  sufficient  that  it  be 
shown  to  the  court  that  he  took  that 
which  by  law  he  was  not  entitled  to 
take.  The  court  is  presumed  to  know 
in  what  cases  he  is  entitled  to  no  fee, 
and  to  what  fees  he  is  in  proper  cases 
entitled,  and  the  pleading  need  not 
state  what  is  within  the  judicial  knowl- 
edge of  the  court."  Murfree's  Justice, 
Practice,  §  1014;  citing  State  v.  Maires, 
33  N.  J.  L.  142.  But  comfort  Cutter  v. 
State,  36  N.  J.  L.  125. 

In  Alabama,  it  is  held  that  the  consti- 
tutional provision  for  the  impeachment 
of  justices,  and  the  statute  "to  provide 
for  the  impeachment  and  removal  from 
office,"  create  a  new  jurisdiction  and 
provide  the  manner  of  its  exercise,  and 
that  mode  must  be  followed  or  the  pro- 
ceedings cannot  be  sustained.  State  v. 
Seawell,  64  Ala.  225. 

4.  Fugale'8  Case,  2  Leigh  (Va.)  724. 
See  comments  on  this  case,  1  Bishop 
Crim.  Law,  §  971,  and  in  a  note  to  the 
section  it  is  said:  "For  neither  the  peo- 
ple nor  the  legislature  could  be  pre- 
sumed to  have  intended  'that  the  bench 
of  justice  should  be  contaminated  by 
the  presence  of  a  convicted  and  at- 
tainted felon.'  " 

5.  In  Kansas,  "No  county  attorney, 
clerk  of  the  district  court,  or  probate 
judge,"  can  hold  the  office  of  justice. 
Comp.  Laws  Kan.  (1885),  ch.  no,  $  4, 


Digitized  by 


GoogI 


Definition.  JUS  TIFIABLE—JUSTL  V. 


Definition. 


XVlii.  Cohstitdtiohal  Law. — A  justice,  in  the  trial  of  a  cause, 
has  jurisdiction  to  pass  upon  every  question  involved  in  the 
action,  including  the  validity  of  a  law  imposing  a  penalty.1 

XIX.  Costs. — A  justice's  costs  are  matters  of  statute,  and  to 
the  statute  he  must  look ;  if  that  provides  for  no  costs,  he  is  not 
entitled  to  any,  and  in  rendering  judgment  the  justice  can  only 
award  legal  costs — statutory  costs.* 

JUSTIFIABLE. — That  which  can  be  justified,  excused  or  de- 
fended.3 

JUSTLY. —  Fairly;  accurately.  In  accordance  with  facts  and 
truth* 


In  Missouri,  no  circuit  clerk,  county 
clerk,  or  deputy  of  either,  can  hold  or 
exercise  the  office  of  justice.  I  Rev. 
Stat.  Mo.  (1879),  ch.  44,  $  2808. 

See  Tate's  Case,  3  Leigh  (Va.)  802: 
Rodman  v.  Harcourt,  4  B.  Mon.  (Ky.) 
224,  499;  Magie  v.  Stoddard,  25  Conn. 
565.  Yet  it  is  held  that  after  accepting 
an  incompatible  office,  the  justice  win 
be  considered  as  a  de  facto  justice  to 
third  persons,  and  will  justify  an  officer 
in  serving  a  warrant  issued  by  him. 
Commonwealth  v.  Kirby,  2  Cush. 
(Mass.)  577. 

1.  Hallock  v.  Dominy,  69  N.  Y.  238. 
In  the  syllabus  of  Mayberry  v.  Kelley, 
it  is  said,  "The  constitution  is  law — the 
fundamental  law — and  must  as  much 
be  taken  into  consideration  by  a  justice 
of  the  peace  as  any  other  tribunal.  It 
is  the  duty  of  all  courts  to  pass  upon 
and  determine  the  constitutionality  of 
statutes.  Mayberry  v.  Kelley,  1  Kan. 
116. 

a.  Chase  v.  De  Wolf,  69  111.  47;  Cas- 
tle v.  House,  41  Ind.  333;  McGee  v.  Dil- 
lon, 103  Pa.  St.  433;  Cutts  v .  Rock  Co., 
58  Wis.  641.  In  lotva,  for  fee  upon 
continuance  of  case,  see  Evans  v.  Story 
Co.,  35  Iowa  126.  Costs  are  not  in- 
cluded in  the  amount  for  which  justice 
may  render  judgment  in  fixing  his  juris- 
diction. Spiesbergcr  v.  Thomas,  59 
Iowa  606.  But  see  Civil  Jurisdiction 
— Amount  of  Money  Involved, 
supra.  When  the  justice  dismisses  an 
action  on  the  theory  that  it  was  not 
brought,  prosecuted  or  authorized  by 
the  plaintiff,  he  cannot  tax  costs  . to  the 
plaintiff.  Town  v.  Green,  32  Kan.  148. 

It  is  held,  in  WisconsinlftiaX  where  a 
constable  demanded  illegal  fees  for 
serving  process,  the  justice,  upon  ren- 
dering judgment  for  costs,  could  not  be 
compelled  by  mandamus  to  issue  exe- 
cution for  the  illegal  fees.  Chase  v.  De 
Wolf,  69  111.  47.  And  it  is  the  duty  of 
the  justice  to  fix  the  compensation  of 


the  constable  where  the  law  allows  a 
reasonable  amount  as  costs  for  receiv- 
ing and  keeping  property  levied  upon 
by  the  constable;  the  constable  cannot 
fix  the  amount  himself  and  lawfully 
collect  it.    State  v.  Vasel,  47  Mo.  416. 

3.  Justifiable  Cause.— Where  an  in- 
dictment was  found  for  maliciously 
and  without  justifiable  cause  forcing  a 
seaman  on  shore  in  a  foreign  port, 
against  the  Crimes  act  of  1825,  ch.  276, 
§  10,  it  was  held  that  justifiable  cause 
does  not  mean  such  a  cause  as  in  the 
mere  maritime  law  might  authorize  a 
discharge,  but  such  a  cause  as  the 
known  policy  of  the  American  laws  on 
this  subject  contemplates,  as  a  case  of 
moral  necessity,  for  the  safety  of  the 
ship  and  crew,  or  the  due  performance 
of  the  voyage.  United  States  v.  Coffin, 
I  Sumn/(U.  S.)  394. 

In  an  action  for  malicious  prosecu- 
tion, which  averred  that  it  was  done 
without  any  "legal  or  justifiable  cause," 
the  averment  was  held  insufficient, 
Roane,  J.,  saying:  "The  word  justifia- 
ble is  not  synonymous  with  probable. 
The  latter  refers  to  a  standard  within 
the  reach  of  the  person  at  the  time  and 
determining  the  purity  of  his  motives. 
The  former  refers  to  another  criterion 
within  his  reach,  and  carrying  with  it 
no  certain  datum  from  which  we  can 
decide  upon  the  corruptness  or  purity 
of  the  motive;"  and  Carrington,  J., 
saying:  "It  is  completely  settled  that, 
in  a  suit  for  a  malicious  prosecution,  it 
must  appear  that  there  was  no  probable 
ground  for  the  prosecution;  since  the 
want  of  probable  cause  is  the  very  gist 
of  the  action ;  and,  therefore,  it  must  be 
averred.  This  averment  is  not  sup- 
plied, in  the  present  case,  by  the  words 
justifiable  cause,  for  the  latter  mean  no 
more  than  legal  cause."  Young  v. 
Gregory,  3  Call  (Va.)  446. 

4.  Justly  Due. — See  Due. 
Where  a  judgment  by  confession  on 


5U 


Digitized  by  Google 


Definition.  JUSTIFICA  TION  IN  PLEADING— KEEP.  Definition. 


JUSTIFICATION  Iff  PLEADING. — See  Pleading. 
KEEP. — To  have,  or  hold,  customarily  or  continually.1 


To  re- 


bond  and  warrant  of  attorney  had  been 
entered,  supported  by  plaintiff's  affi- 
davit as  required  by  statute  (Harrison's 
Compilation  248,  4  1 ),  that  the  debt  was 
"justly  due  andowing,"motion  was  made 
to  set  the  judgment  aside  on  the  ground 
that  the  debt  was  not  yet  due.  This 
the  court  refused  to  do,  Horxblower, 
C.  J.,  saying:  "This  objection  goes 
upon  the  ground,  and  it  was  insisted  in 
argument  that  since  the  statute  (Har. 
Comp.  248)  a  judgment  cannot  be 
legally  entered  by  confession  for  any 
liability  or  by  wav  of  security,  but  only 
for  a  debt  absolutely  due  and  paya- 
ble. But  Chief  Justice  Ewing,  in 
Scudder  v.  Scudder,  has  fully  and  satis- 
factorily answered  this  objection,  after 
remarking,  as  is  perfectly  obvious,  that 
the  word 'due' sometimes  signifies  sim- 
ple indebtedness  without  reference  to 
the  time  of  payment  as  debitum  in  pre- 
senti  solvendum  in  future/;  and  that 
at  other  times  it  means  that  the  day  of 
■payment  or  render  has  passed;  he 
adds,  'in  the  former  sense  it  appears  to 
have  been  used  in  the  statute,  as  it  is 
connected  with  a  word  of  the  like  signi- 
fication, due  and  owing.1  'Moreover,' 
he  says,  'the  word  justly  being  con- 
nected with  the  word  due  shows  the 
true  import  of  the  phrase  justly  due.'" 
Hoyt  v.  Hoyt,  I  Harrison  (N.  J.)  138. 
See  also  Warwick  v.  Mattock,  2  Haist. 
(N.  J.)  165;  Scudder  v.  Scudder,  5 
Halst.  (N.  J.)  340. 

At  the  trial  of  the  question  of  the 
validity  of  a  mortgage  on  personal  prop- 
erty, given  to  secure  the  mortgagee  as 
endorser  for  the  mortgagor,  when  at- 
tached in  the  hands  of  the  mortgagor, 
the  mortgagee  being  summoned  as 
trustee,  under  the  Mass.  Gen.  Sts.,  ch. 
1J3>  §671  the  sum  "justly  due"  upon  the 
mortgage  to  be  ascertained  by  the 
courts  is  that  sum  which  will  fully  se- 
cure the  mortgagee  against  all  con- 
tingent future  liabilities  covered  by  the 
mortgage.  Rogers  v.  Abbott,  128 
Mass.  102. 

So  the  existence  of  a  claim  against 
the  estate  of  a  deceased  person,  which 
depends  upon  some  future  contingency, 
is  not  a  debt  "justly  due"  from  the  es- 
tate.   Ames  v.  Ames,  128  Mass.  277. 

Justly  Measured.— The  statute  3  Geo. 
II,  ch.  26,  §  13,  gives  a  penalty  against 
dealers  in  coals  within  the  city  of  Lon- 
don and  ten  miles  round  for  not  justly 


measuring  coals  sold  by  the  chaldron 
according  to  the  lawful  bushel  directed 
by  the  statute  12  Anne  st.  2,  ch.  17,  § 
11.  It  was  held  that  evidence  of  such 
coals  proving  short  upon  remeasure- 
ment  was  admissible  to  prove  the 
charge  of  their  not  having  been  justly 
measured.  Warren  v.  Windle,  3  Eat>t 
205. 

1.  A  tenant,  to  keep  premises  in  re- 
pair, must  have  them  so  at  all  times 
during  his  term.  Luxmore  v.  Robson, 
1  8.  &  Al.  585.  "To  keep  a  street  in 
safe  condition,  means  to  have  it  so;  to 
make  and  remake  it  so."  City  of  At- 
lanta v.  Buchanan,  76  Ga.  585. 

But  a  stipulation  in  an  insurance 
policy  that  a  watchman  be  kept  on  the 
premises,  does  not  require  his  constant 
presence  there,  but  only  at  such  times 
as  men  of  ordinary  care  and  skill,  in  the 
like  business,  have  watchmen  on  their 
premises.  Crocker  v.  People's  M.  F.  I. 
Co.,  8  Cush.  (Mass.)  79. 

The  owner  of  a  hall,  in  which  there 
is  a  stage,  who  offers  it  for  rent,  for  use 
as  a  theatre  or  for  concerts,  balls,  etc., 
but  who  had  never  used  it  as  a  theatre 
nor  let  it  to  another  for  such  use,  can- 
not be  convicted  of  "engaging  in  or 
carrying  on  the  business  of  keeping  a 
theatre,  within  the  meaning  of  a  reve- 
nue law.  Gillman  v.  State,  55  Ala.  248. 
An  act,  making  it  unlawful  for  any 
person  "to  have  or  keep  any  house,  etc. 
for  the  public  performance  of  stage 
plays"  without  legal  authority,  is  not 
infringed  by  one  who  hires  an  unli- 
cenced  public  room  for  a  performance 
for  six  consecutive  nights.  Reg.  v. 
Strugnell,  7  B.  &  S.  124. 

An  averment  that  one  "did  keep  a  ten 
pin  alley"  is  not  equivalent  to  saying 
that  he  was  engaged  in  the  business  or 
employment  of  keeping  a  ten  pin  alley. 
"One  may  keep  a  billiard  table  or  a  ten 
pin  alley  for  the  amusement  of  himselt 
or  his  family,  without  being  engaged  in 
keeping  them  as  a  business  or  avoca- 
tion." Eubanks  v.  State,  17  Ala.  181. 
The  offence  of  keeping  a  gaming  table 
may  be  committed  by  a  single  act;  it  is 
not  necessary  that  the  business  of  so 
doing  should  be  engaged  in. 

Keep  Company  with. — See  Cohabit. 

Keep  Down. — A  turnpike  act  provided 
that  the  money  received  by  the  com- 
pany should  be  applied,  first,  to  paying 
the  expenses  of  obtaining  the  act;  sec. 
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KEEP. 


Definition. 


tain ; 1  to  maintain ; a  to  have  charge  or  control  of ; 3 


ond,  to  keeping  down  the  interest  of 
principal  moneys  borrowed  on  the 
credit  of  the  act;  third,  to  repairing  the 
road,  and  fourth,  to  repaying  the  prin- 
cipal. Keeping  down  the  interest  here 
means  paying  the  interest  periodically, 
as  it  becomes  due,  and  does  not  include 
the  payment  of  arrears,  which  must  be 
provided  for  as  principal.  Reg.  v. 
Hutchinson,  4  E.  &  B.  200. 

Keep  House. — See  House. 

Keep  Open. — (See  Sunday.)  A  shop 
is  kept  open  on  Sunday,  although  the 
usual  entrance  thereto  is  closed,  if  all 
who  please  can  obtain  access  thereto  to 
buy.  Commonwealth  v.  Harrison,  n 
Gray  (Mass.)  308;  Blahut  v.  State, 
34  Ark.  447.  "What  is  meant  by  the 
terms  'keeps  open  store'?  We  do  not 
think  it  can  be  the  simple  fact,  acci- 
dental or  otherwise,  that  the  door  of  the 
store  or  shop  is  open  or  kept  open. 

What  they  intended  was  to 
prohibit  the  keeping  of  open  store  or 
open  doors  for  purposes  of  traffic.  It 
was  this  which  was  considered  offensive 
to  morals.  If  the  defendant  kept  his 
store,  or  the  door  of  it,  whether  front  or 
rear,  open  on  the  Sabbath,  and  by 
means  thereof  sold  merchandise  or 
other  articles  or  commodities  kept  there 
for  sale,  then  he  violated  the  statute. 

The  store  being  open,  one 
sale  would  constitute  the  offence."  Sni- 
der v.  State,  59  Ala.  64.  To  "keep 
open"  implies  a  readiness  to  carry  on 
the  usual  business  therein.  Lynch  v. 
People,  16  Mich.  472. 

A  reservation,  in  a  deed,  of  a  street 
to  be  "kept  open"  gives  the  owners  of 
the  easement  a  right  to  an  unobstructed 
street,  and  the  owners  of  the  servient 
tenement  cannot  place  a  fence  across  it, 
though  there  be  therein  a  gate  through 
which  the  owners  of  the  easement  may 
have  free  passage.  Patton  v.  W.  C. 
Educational  Co.  (N.  Car.),  8  S.E.  Rep. 
140. 

Keep  a  tippling  house  imports  the  un- 
lawful selling  of  liquors  at  retail.  Com- 
monwealth v .  Campbell,  5  Bush  (Ky.) 
3"-  . 

1.  A  testamentary  provision  that  "the 
residue  of  my  estate  be  kept  in  reserve 
for  further  consideration  in  the  way  of 
charitable  purposes  in  a  liberal  way, 
not  to  any  particular  creed  or  sect  of 
religion,"  creates  a  trust  in  the  executors 
for  such  charitable  purposes  as  they  may 
think  proper.    Claypool  v.  Norcross 


(N.  J.),  42  N.J.  Eq.  545;  11  East  Rep. 
121.  So  a  provision  in  a  will  that  the 
principal  be  kept  in  stock,  and  the  in- 
terest paid  to  the  beneficiary,  raises  a 
trust.  Saunderson  v.  Stearns,  6  Mass. 
37- 

3.  In  an  indictment  for  keeping  a 
house  of  ill  fame.  State  v.  Hanchett, 
38  Conn.  35;  and  for  keeping  a  faro 
bank  or  gaming  table.  "What  is  the 
true  import  of  the  verb  to  keeft  Does 
it  not  import  something  more  than  set- 
ting up  a  table  for  a  day,  or  during  the 
races?  .  .  .  If  I  understand  the 
meaning  of  the  term,  it  implies  some 
duration  or  permanency;  and  that  the 
opening,  or  instituting,  or  setting  up  a 
gaming  table  for  one  day  or  a  few  days 
during  a  public  race,  if  the  evidence 
even  went  so  far,  is  not  keeping  a  gam- 
ing table  within  the  meaning  of  the 
statute.  .  .  .  That  it  is  never  used 
to  signify  any  temporary  business, 
or  employment,  or  engagement,  is  evi- 
dent from  innumerable  instances  where 
this  verb  is  used  as  in  the  following  in- 
stances. This  is  a  rule,  as  far  as  I 
know,  without  exception.  If  there  be 
one,  I  have  not  discovered  it.  We  say 
he  keeps  a  hotel,  a  store,  a  billiard  ta- 
ble, a  register's  office,  a  broker's  office, 
a  coach,  a  horse,  a  gig,  an  omnibus, 
carts  for  hire,  a  livery  stable,  a  school, 
a  mistress,  etc. 

"Now,  does  not  every  instance  in  the 
examples  above  quoted,  show  that  the 
word  is  only  employed  in  cases  of  ex- 
pressing the  idea  of  some  permanent 
and  established  business? 
The  Latin  word  which  seems  to  me  to 
express  most  nearly  the  English  word, 
to  keep,  is  susientare,  and  this  word,  in 
that  language,  implies  to  maintain,  sup- 
port, etc.,  extending  its  operation  and 
effect  bevond  the  ephemeral  existence 
of  a  day."  United  States  v.  Smith,  4 
Cr.  C.  C.  640. 

A  requirement  that  the  sheriff  shall 
supply  meat,  drink,  fuel  and  everything 
necessary  for  keeping  prisoners  at  his 
own  expense,  refers  to  their  mainte- 
nance, and  not  their  protection  or 
custody.  Mitchell  v.  Commrs.  of 
Leavenworth  Co.,  18  Kan.  188. 

S.  In  an  act  prohibiting  the  keeping 
of  houses  of  ill  fame,  "to  keep  and  main- 
tain  implies  much  more  than  to  live  in 
such  a  house,  as  to  keep  a  hotel  implies 
more  than  to  live  in  one.  The  con- 
trolling head  of  the  hotel  keeps  it  'while 
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Definition.  KEEPER.  Definition. 

to  store ; 1  to  maintain  in  illicit  intercourse.* 

KEEPER — One  who  has  the  care,  custody  or  superintendence 
of  anything.8 

the  individuals  who  take  their  meals  effect  that  purpose.  This  is  the  defini- 
and  lodge  in  such  hotel  and  liave  no  tion  that  has  been  settled  by  repeated 
other  domicil,  live  therein.  So  the  decisions  in  reference  to  the  word  'stor- 
controlling  head  of  a  house  of  ill  fame,  ing;'  and  there  is  no  reason  why  it 
or  of  a  house  reputed  to  be  a  house  of  should  not  be  applied  to  'keeping,'  a 
ill  fame,  keeps  such  a  house."  State  word  of  more  extensive  signification, 
v.  Main,  31  Conn.  572.  "The  keeping  undoubtedly,  but  which  in  this  connec- 
is  not  to  be  understood  as  having  or  tion  seems  to  demand  a  continued  oc- 
renting  in  point  of  property;  for  in  that  cupation  of  the  whole,  or  a  part  of  the 
sense  she  (a  married  woman)  cannot  premltes  insured,  in  pursuance  of  a  de- 
keep  it;  but  the  keeping  here  is  the  sign  for  the  specified  purpose."  A 
governing  and  managing  a  house  in  mere  temporary  or  casual  deposit  is 
such  disorderly  manner  as  to  be  a  nui-  not  such.  Hynds  v.  Schenectady  Co. 
sance."  Reg.  v.  Williams,  1  Salk.  384.  M.  I.  Co..  11  N.  Y.  554;  affirming  s.  c. 
In  this  sense,  one  who  controls  the  16  Barb.  N.Y.  119;  Williams  ^.Firemen's 
business  of  a  victualling  shop,  though  in  Fund  I.  Co.,  54  N.  Y.  569.  "The 
the  name  and  on  the  credit  of  his  wife,  words  'keep  or  have,'  as  applied  to  the 
keeps  it  within  the  meaning  of  a  articles  first  enumerated,  evidently 
revenue  law.  St.  Johnsbury  v.  Thomp-  were  intended  to  prevent  a  storage  of 
son  (Vt.),  50  Vt.  300;  11  East  Rep.  771.  the  prohibited  articles  upon  the  premises 
And  a  clerk  or  servant  may  be  liable  either  permanently  or  habitually, 
for  keeping  an  unlicenced  liquor  shop.  "While  the  words  are  used  in  the  dis- 
"To 'keep' may  in  its  ordinary  and  more  junctive,  they  are  evidently  synony- 
obvious  sense  apply  only  to  one  who  ex-  mous,  and  signify  to  retain  in  posses- 
ercises  control  or  proprietorship  of  the  sion."  Mears  v.  Humboldt  Ins.  Co., 
building  or  place  used.    But  to  'main-   92  Pa.  St.  15. 

tain'  has  no  such  limited  use."  Com-  In  a  chattel  mortgage,  by  the  terms 
monwealth  v.  Kimball,  105  Mass.  465.  of  which  the  mortgagee  might  sell,  to . 
A  gambling  house  is  kept  by  him,  in  pay  the  debt  due,  together  with  all 
whose  possession,  occupancy,  or  under  reasonable  costs  pertaining  to  the  tak- 
whose  control  it  is.  Stoltz  v.  People,  5  ing,  keeping,  advertising  and  selling  of 
111.  168.  the  property,  "the  word  'keeping'  evi- 

A  requirement  that  he  shall  keep  dently  means  the  keeping  of  the  prop- 
the  jail  does  not  impose  on  him  "the  erty  after  the  taking  and  pending  the 
duty  to  construct  a  jail,  or  furnish  the  advertising  before  the  sale.  When  the 
bolts,  bars  and  keys  of  the  prison;"  nor  subject  of  the  mortgage  consists  of  in- 
of  employing  guards  where  the  jail  is  animate  chattels.it  includes  storage,  and 
insufficient.  Mitchell  v.  Commrs.  of  in  many  cases  insurance,"  but  not  the 
Leavenworth  Co.,  18  Kas.  188.  expenses  of  keeping  while  in  possession, 

An  indictment,  under  statute,  for  actual  or  constructive,  of  the  mortgagor, 
entering  an  enclosed  park  and  taking  State  Bank  of  Neb.  v.  Lowe,  22  Neb. 
fish,  bred,  kept  and  preserved  there,  is  68;  s.  c,  33  N.  W.  Rep.  482. 
not  sustained  in  a  case  where  a  river  2.  It  is  actionable  per  se  to  say  of  a 
flowed  through  the  park  uninterruptedly  woman  that  a  certain  man  "keeps  her." 
without  any  obstruction  to  keep  the  fish  "The  words,  'keep'  and  'kept'  have,  un- 
there,  and  where  nothing  was  done  to  doubtedly,  several  meanings;  the  pre- 
stock  the  river.  Rex  v.  Caradice,  1  R.  cise  signification  in  any  given  case  de- 
ft R.  205.  pending  on  the  context  of  which  they 

1.  Keep  is  used  in  this  sense  in  form  a  part,  or  the  circumstances  under 
statutes  and  provisions  in  policies  of  in-,  which  they  are  used.  But  when  it  is 
surance  against  keeping  hazardous  and  said  in  reference  to  a  female,  that  a  cer- 
dangerous  goods.  Biggs  v.  Mitchell,  2  tain  man  'keeps  her,'  the  ordinary  and 
B.  &  S.  523.  "It  is  not  enough,  accord-  popular  interpretation  of  the  expression 
ing  to  this  phraseology,  that  hazardous  is,  that  the  relation  between  the  parties 
articles  are  upon  the  premises.  They  is  one  which  involves  illicit  intercourse." 
must  be  there  for  the  purpose  of  being  Downing  v.  Wilson,  36  Ala.  717. 
stored  or  kept;  and  the  premises  must  8.  Stevens  v  People,  67  111.  587. 
be  appropriately  applied  or  used   to       In  an  act  making  it  unlawful  to  allow 
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Definition, 


KEROSENE. — A  mixture  of  certain  liquid  hydrocarbons,  used 
for  purposes  of  illumination.  It  has  been  prepared  from  bitu- 
minous coal  and  various  other  articles,  but  at  present  its  practical 
source  is  petroleum,  from  which  it  is  obtained  by  processes  of 
distillation  and  refinement.1 

KEY. — A  portable  instrument  of  metal  for  shooting  the  lock- 
bolt  of  a  door ;  an  instrument  formed  with  cavities  or  interstices 
corresponding  to  the  wards  of  a  lock,  by  which  the  bolt  is  moved 
backwards  or  forwards.*   The  word  "  key,"  in  a  statute  enumer- 


animals  to  go  "at  large  without  a 
keeper,"  "the  phrase  'at  targe  without  a 
keeper'  must  have  a  reasonable  inter- 
pretation applicable  to  the  subject  mat- 
ter. 'A  keeper'  says  Worcester,  'is  one 
who  has  something  in  charge.'  To  be 
'without  a  keeper,'  in  the  purview  of  the 
statute,  is  to  be  without  the  charge  of 
anyone  having  the  right  of  control,  or 
'not  under  the  care  of  a  keeper,'  as  the 
statute  of  Massachusetts  expresses  it. 
Such  charge  or  care  does  not  in  all 
cases  imply  direct  physical  power  to 
control  the  actions  of  the  animals;  irr 
some  cases  moral  means  would  be  suffi- 
cient for  this  purpose,  such  as  the  prox- 
imity of  the  owner  of  the  animal,  the 
human  voice,  gestures,  and  like  means. 
Whether  in  a  given  case,  physical  or 
moral  power  over  the  animals  is  neces- 
sary depends  upon  the  nature,  age, 
character,  habits,  discipline  and  busi- 
ness or  use  at  the  time,  and  whatever 
other  circumstances  have  a  hearing 
upon  the  subject.  What  would  con- 
stitute a  person  a  keeper  of  one  animal 
would  not  make  him  keeper  of  another 
under  different  circumstances.  It  is 
sufficient  to  constitute  the  owner  of 
animals  their  keeper,  in  a  given  case,  if 
it  appears  that  he  possessed  the  means 
upon  which  a  person  in  the  exercise  of 
ordinary  care,  judgment  and  intelli- 
gence upon  these  matters  would  rely 
to  control  their  actions.  Whether  or 
not  animals  are  thus  in  charge  is  a 
question  of  fact  to  be  determined  by  the 
jury  under  proper  directions."  Jennings 
v.  Wayne,  63  Me.  468. 

In  a  statute  making  the  keeper  as  well 
as  the  owner  of  a  dog  liable  for  injuries 
done  by  it,  the  word  includes  a  street 
railway  company  whose  employee  the 
owner  was,  and  about  whose  stables  the 
dog  was  kept.  Barrett  v.  &  M.  R.  Co., 
3  Allen  (Mass.)  101.  And  where  the 
plaintiff  had  enticed  the  dog  from  its 
owner's  premises  and  had  kept  it  on  his 
own  premises,  he  himself  was  its 
keeper.   "A  man  may  own  a  dog  and 


yet  not  be  its  keeper.  One  may  take 
somebody  else's  dog  to  keep."  Burn- 
ham  v.  Strother  (Mich.),  33  N.  W. 
Rep.  410;  and  see  Cummings  v.  Riley, 
52  N.  H.  368. 

One  may  be  convicted  as  the  keeper 
of  a  gaming  house  if  he,  as  employee, 
has  general  superintendence  and  charge. 
It  is  not  necessary  that  he  be  proprietor 
or  lessee,  or  be  interested  in  the  profits. 
Stevens  v.  People,  67  111.  587. 

Under  an  act  imposing  a  penalty  on 
a  ferryman  who  took  a  slave  out  of  the 
State,  and,  in  case  the  ferryman  was  a 
slave,  upon  the  owner  or  keeper  of  the 
ferry,  "keeper"  meant  not  the  ferryman, 
but  a  grantee,  lessee,  or  other  person 
having  a  beneficial  interest  in  and  con- 
trol over  the  ferry.  Covington  Ferry 
Co.  v.  Moore,  8  Dana  (Ky.)  158. 

1.  It  is,  in  a  commercial  sense,  a  re- 
fined coal  or  earth  oil,  and  is  embraced 
within  those  terms  as  used  in  an  in- 
surance policy.  Bennett  v.  No.  Brit. 
&  Merc.  I.  Co.,  81  N.  Y.  273. 

The  legislature  of  New  York  having 
declared  that  certain  grades  of  kerosene 
are  proper  and  safe  to  use,  a  court  will 
not  take  judicial  notice  that  kerosene  is 
an  "inflammable  fluid"  within  the 
meaning  of  an  insurance  policy:  this 
must  be  proved  as  a  fact.  Wood  v.  N. 
W.  Ins.  Co.,  46  N.  Y.  421.  ''The  policy 
forbids  the  use  of  camphene,  spirit  gas, 
or  any  burning  fluid  or  chemical  oil.  It 
was  proved  that  kerosene  was  used. 
.  .  .  The  defendant's  witness  stated 
that  he  did  not  know  what  chemical  oil 
meant,  and  he  stated  how  kerosene  was 
made  from  petroleum.  We  cannot 
hold,  aside  from  proofs,  that  kerosene 
comes  under  the  words  'burning  fluid; 
any  more  than  it  did  under  the  words 
'inflammable  fluid.'  'Burning  fluid'  in 
this  position,  cannot  mean  every  fluid 
that  will  burn."  Mark  v.  National  F. 
I.  Co.,  24  Hun  (N.  Y.)  56c.  And  see 
Morse  v.  Buffalo  F.  &  M.  I.  Co.,  30 
Wis.  534;  s.c,  11  Ain.  Rep.  587. 
a.  En 
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KIDNAPPING. 


Definition. 


ating  implements  of  housebreaking,  would  comprehend  a  skeleton 
key,  and  any  kind  of  key  capable  of  being  employed  for  purposes 
of  housebreaking.1 

The  keys  of  a  house  follow  the  inheritance,  but  they  are  not 
fixtures  so  as  not  to  be  the  subjects  of  larceny.8 

The  delivery  of  the  key  of  a  warehouse  in  which  goods  are 
lodged  is  good  as  a  symbolical  delivery  of  the  goods,  so  as  to 
divest  the  vendor's  possession  and  lien.3 

KIDNAPPING — (See  ABDUCTION  ;  FALSE  IMPRISONMENT). 

1.  Definition. — Kidnapping  is  the  unlawful  removal  of  a  man, 
woman  or  child  from  their  own  country  or  state  against  their 
will.4 

Force. — The  use  of  physical  force  is  not  necessary  to  constitute 
the  offence ;  it  is  sufficient  if  the  person  be  coerced  by  threats,5 
or  induced  by  fraudulent   representations  to  give  consent.6 

Consent. — The  consent  of  a  person  of  mature  years,  in  the  ab- 
sence of  duress,  fraud  or  mental  incapacity,  would  negative  the 


1.  Reg.  v.  Oldham,  14  Eng.  L.  & 
Eq.  568;  s.  c,  2  Den.  Cr.  C.  472,  where 
it  is  held  that  keys  are  implements  of 
housebreaking  within  14  and  15  Vict.ch. 
19,  $  1 ;  for  though  commonly  used  for 
lawful  purposes  they  are  capable  of  being 
employed  for  purposes  of  housebreak- 
ing, and  it  is  a  question  for  the  jury 
whether  the  person  found  in  possession 
of  them  by  night  had  them  without 
lawful  excuse,  and  with  the  intention  of 
using  them  as  implements  of  house- 
breaking. 

It  is  not  housebreaking  to  enter  by 
means  of  the  key  left  in  the  door  locked 
on  the  outside.  Alston  v.  Forrest,  1 
Swint.  (Sc.)  433. 

3.  Hoskins  v.  Tarrence,  5  Blackf. 
(Ind.)  417. 

3.  Chaplin  v.  Rogers,  1  East  192; 
Benj.  on  Sales,  §  1043  (6th  Am.  ed.). 

4.  3  Bla.  Com.  219;  1  Russ.  Cr.  (9th 
ed.)  962;  1  Whart.  C.L.  (8th  ed.),  $ 590; 
2  Bish.  C.  L.  (7th  ed.),  §  750. 

At  common  law,  the  offence  of  kid- 
napping is  an  aggravated  species  of 
false  imprisonment,  and  all  the  ingre- 
dients in  the  definition  of  the  latter  are 
necessarily  comprehended  in  the  former. 
The  requisites  in  an  indictment  would 
seem  to  be  an  allegation  of  an  assault 
and  the  carrying  away  or  the  trans- 
porting of  the  party  injured,  from  his 
own  country  into  another,  unlawfully 
and  against  his  consent.  It  is  not 
enough  to  charge  the  defendant  with 
kidnapping  generally;  the  indictment 
should  allege  specifically  the  facts  and 
-circumstances  which    constitute  the 


offence.  Click  v.  State,  3  Tex.  282; 
Moody  v.  People,  20  111.  315;  Smith  v. 
State,  63  Wis.  453;  State  v.  Whaley,  2 
Harr.  (Del.)  538;  Hamilton  v.  Com., 
3  Pa.  142;  Thomas  i>.  Com.,  2  Leigh 
(Va.)  741. 

The  taking  of  a  prisoner  in  another 
State  or  country  without  a  requisition  is 
kidnapping.  Kerr  v.  Illinois,  119  U.  S. 
436;  Com.  11.  Blodgett,  12  Met.  (Mass.) 
5b- 

Jn  Ne-w  Hampshire,  it  was  held  that 
removal  from  the  State  was  not  neces- 
sary to  constitute  the  offence.  State  v. 
Rollins,  8N.11.  550. 

See  also  Hadden.  v.  People,  25  N.  Y. 
372- 

5.  In  an  indictment  for  kidnapping, 
it  is  not  necessary  to  constitute  the 
crime  that  physical  force  or  violence 
should  be  used  on  the  person  kid- 
napped. Falsely  exciting  her  fears  by 
threats,  fraud,  etc.,  amounting  sub- 
stantially to  a  coercion  of  the  will,  is 
sufficient.  In  determining  the  guilt  or 
innocence  of  the  accused,  the  jury 
should  take  into  consideration  the  con- 
dition of  the  person  kidnapped,  her 
age,  education  and  state  of  mind  at  the 
time,  the  object  of  the  defendants  in 
removing  her  from  the  State,  and  all 
the  circumstances  surrounding  the  case 
as  detailed  in  the  evidence.  Moody  v. 
People,  20  111.  315;  Payson  v.  Macom- 
ber,  3  Allen  69. 

6.  People  v.  DeLeon,  109  N.  Y.  226; 
Schnicker  v.  People,  88  N.  Y.  192. 

Procuring  the  intoxication  of  a  sailor 
with  the  design  of  getting  him  on  ship- 
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Definition. 


charge  of  kidnapping.    The  consent  of  a  person  of  unsound 
mind,  or  of  a  child,  would  not  avail.1 
2.  The  Indictment. — See  note  2. 

TTTTT,. — A  Dutch  word  signifying  a  channel  or  bed  of  the  river,, 
and  hence  the  river  or  stream  itself.8 

KIN — (See  Next;  Kindred;  Issue;  Relations). — The  word 
"  kin,"  in  its  strictest  sense,  includes  only  relations  by  blood ;  but, 
in  a  general  sense,  it  is  used  to  include  both  relations  by  blood 
and  marriage.4 

KIND. — A  payment  of  money,  the  delivery  or  deposit  of  an 
object,  as  of  rent,  or  services  rendered,  are  made  or  rendered  "  in 
kind,"  when  of  a  thing  or  services  which  correspond  in  class  or 
general  nature  to  that  intended.5    (See  note  6.) 


board  without  his  consent,  and  taking 
him  on  board  in  that  condition,  is  kid- 
napping, under  our  (N.  Y.)  statute  (2  R. 
S.,  p.  664,  §  28);  and  it  is  immaterial 
whether  the  offender  did  the  acts,  or  any 
of  them,  in  person,  or  caused  them  to  be 
done.  Hadden  v.  The  People,  25  N.  Y. 
37*- 

1.  A  child  of  the  age  of  nine  years  is 
incapable  of  giving  a  valid  assent  to  a 
forcible  transfer  of  him  by  a  stranger, 
from  the  legal  custody  of  his  mother, 
who  had  no  right  thereto;  and  evi- 
dence of  such  assent  is  incompetent  in 
defence  to  an  indictment  for  an  assault 
and  battery  upon  him  in  making 
such  transfer.  Com.  v.  Nicker- 
son,  5  Allen  (Mass.)  518;  Gravett  v. 
State,  74  Ga.  1914  Com.  v.  Daven- 
port, 1  Leigh  (Va.)  588;  State  v. 
Farrar,  41  N.  H.  53;  U.  S.  v. 
Aucarola,  17  Blatchf.  423;  State  v. 
Rollins,  8  N.  H.  550;  Com.  v.  Robin- 
son, Thacher  Crim.  Cas.  488. 

2.  State  v.  Backarow,  38  La.  An.  316. 
Intent. — In  Wisconsin,  it  is  held  that 

the  intent  must  be  alleged.  Smith  v. 
State,  63  Wis.  453.  See  also  Mayo  v. 
State,  43  Ohio  St.  567. 

Where  Indictment  Bhonld  be  Found. — 
In  Delaware,  on  an  indictment  found 
and  tried  in  Kent  county,  for  aiding 
and  assisting  to  kidnap  and  carry  away 
a  negro  man  from  the  State,  it  was 
proved  that  the  negro  was  seized  in 
Kent  and  carried  through  Sussex  into 
Maryland.  Held,  that  the  indictment 
was  properly  found  in  Kent  county. 
The  State  v.  Whaley,  2  Harr.  (Del.) 
538- 

Freedom. — The  allegation  of  freedom, 
as  contained  in  an  indictment  for  kid- 
napping, is  a  substantive  allegation,  and 
must  be  proved.  State  v.  Griffin,  3 
Harr.  (Del.)  539. 


Language  of  Statute. — An  indictment 
for  kidnapping,  under  the  statute  of 
Indiana,  is  sufficient,  if  the  offence  is 
described  in  the  language  of  the  statute. 
State  v.  McRoberU,  4  Blackf.  (Ind.) 
178. 

An  indictment  which  charges  that 
the  defendant,  with  force  and  arms, 
took  a  negro  slave  from  the  field  and 
possession  of  the  owner,  does  not 
charge  an  indictable  offence.  State  v. 
Watkins,  4  Humph.  (Tenn.)  256. 

Harboring  and  Concealing. — An  in- 
dictment for  kidnapping  a  child  may 
contain  counts  charging  the  kidnap- 
ping, and  also  the  harboring  and  con- 
cealing it  with  a  knowledge  that  it 
was  enticed  away.  Com.  v.  Wester- 
velt,  11  Phila.  (Pa.)  461. 

3.  French  v.  Carhart,  i  N.  Y.  96.  It 
has  no  definite  legal  meaning. 

4.  Hibbard  v.  Odell,  16  Wis.  635, 
where  a  justice  of  the  peace  was  held 
disqualified  from  trying  a  cause  to 
which  his  son  in  law  was  a  party. 

One  whose  father  was  a  second  cousin 
to  defendant's  mother  was  held  to  have 
been  properly  rejected  as  a  juror  under 
a  section  of  the  Rev.  Stat,  prohibiting 
any  person  "of  kin"  to  the  defendant 
from  serving.  State  v.  Walton,  74  Mo. 
271. 

6.  Anderson's  Law  Diet. 

In  Wilson  v.  State,  51  Ark.  213,  it  is 
said:  "The  commission  is  payable  as 
the  statute  expresses  it  'in  kind'  which 
means  that  it  shall  be  paid  in  the  same 
kind  of  funds  that  the  collector  has  le- 
gally received  in  payment  of  the  tax,, 
thereby  making  each  fund  bear  its  pro- 
portion of  the  expense  of  collection. 

«.  In  Francis  v.  Maas,  3  Q.  B.  D.  341  ;. 
s.  c,  26  W.  R.  422,  it  is  said:  "Now, 
construing  the  word  'kind'  according  to- 
the  meaning  given  to  it  in  the  standard. 
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KEHDBED. — A  man's  kindred,  in  the  proper  signification  of 
the  word,  means  such  persons  as  are  related  to  him  by  blood.1 
But  the  word  is  not  always  necessarily  confined  to  blood  relations, 
but  may  include  a  relation  in  law.*  It  has,  however,  been  held  to- 
mean  lawful  kindred.8 


dictionaries,  the  act  cannot  be  taken  to 
apply  to  something  done  with  the  ob- 
ject of  improving  the  appearance  of  the 
seed  without  introducing  foreign  sub- 
stances in  it,  and  passing  it  off  as  a  thing 
substantially  different  from  that  which 
it  is.  .  .  .  Without  express  words 
I  do  not  think  that  we  can  treat  the 
word  'quality'  as  synonymous  with 
'kind.* "  For  the  point  decided  in  this 
case,  see  Another. 

In  Whitehall  Mfg.  Co.  v.  Wise  Bro6., 
no  Pa.  St.  484  (s.  c,  21  W.  N.  C. 
268;  13  Atl.  Rep.  29a),  it  was  held  no 
error  for  the  court  below  to  use  the 
word  "grade"  as  synonymous  with 
"kind."  "We  can  see  no  difference  in 
the  words  themselves  as  expressive  of 
the  same  idea.  The  word  'grade'  is 
perhaps  somewhat  more  technical,  but 
it  is  perfectly  manifest  that  the  classifi- 
cation of  the  lumber  into  numbered 
grades,  as  Nos.  1,  2,3  and  4,  was  in  the 
trade  a  practical  division  of  it  into  dif- 
ferent kinds.  At  any  rate  this  was  the 
sense  in  which  the  witnesses  and  the 
court  used  the  word  'grade,'  and  the 
jury  could  not  be  misled  by  it.  It  is  a 
mere  play  upon  words  to  say  that  be- 
cause 'grade'  means  also  'quality,'  there- 
fore only  quality  was  meant  when  the 
word  grade  was  used,  and  the  context 
both  of  the  testimony  and  charge  fully 
illustrates  that  no  such  confusion  was 
intended  or  expressed." 

"Kind  of  property,"  in  an  act  referring 
to  exemptions  from  rating,  "refers  to 
the  sort  of  property,  not  to  its  locality." 
Tate  v.  Carlisle  Board,  2  EI.  &  Bl.  512. 
See  also  Toxteth  Park  Guardians  v. 
Toxteth  Park  Board,  1  B.  &  S.  167,  176. 

1.  Wetter  v.  Walker,  62  Ga.  144, 
quoting  2  Wms.  Exrs.  815. 

The  kindred  by  affinity  of  a  poor  per- 
son cannot  maintain  a  complaint 
against  the  father  of  such  person  for 
expenses  of  support,  the  term  "any 


kindred"  in  the  Rev.  Stat.,  extending 
only  to  kindred  by  consanguinity. 
Farr  v.  Flood,  11  Cusn.  (Mass.)  24. 

So  in  Leigh  v.  Leigh.  15  Ves.  107,  it 
is  said:  "In  a  general  sense  the  being 
of  a  man's  kindred  is  being  of  his  blood; 
as  the  word  'consanguinity,'  which  is 
the  same  as  'kindred,  imports." 

*.  Power  ©.  Hafley  (Ky.),  4  S.  W. 
Rep.  683,  where  it  was  held  to  include 
children  by  adoption. 

In  Delano  v.  Benerton,  148  Mass.  619 
(s.  c,  20  N.  E.  Rep.  309),  it  was  held 
that  an  adopted  child  who  is  at  the  same 
time  the  grandson  of  the  adopting 
father,  cannot  inherit  the  property  of 
his  grandfather  in  a  twofold  capacity, 
as  his  son  and  as  his  grandson.  The 
court  said:  "He  claims  the  right  to  in- 
herit, under  the  first  part  of  the  section, 
as  his  son,  and  under  the  last  clause 
because  he  is  included  among  his  'kin- 
dred,' when  the  legislature  provided 
that  no  person  should,  by  being- 
adopted,  lose  his  right  to  inherit  from 
his  natural  parents  or  kindred.  We  do 
not  think  it  understood  or  intended 
that  'kindred'  should  include  the  adopt- 
ing parent.  It  intended  to  save  the 
right  of  inheritance  from  other  parties, 
having  already  provided  as  to  the  right 
of  inheritance  from  the  adopting  par- 
ents." 

8.  Hughes  v.  Decker,  38  Me.  153, 
where  the  mother  of  an  illegitimate 
child  was  held  not  to  be  of  its  "kindred." 

Half-Mood. — Massachusetts  Gen.  St.. 
ch.  91,  §  5,  providing  that  "kindred  of 
the  half-blood  shall  inherit  equally  with 
those  of  the  whole  blood  in  the  same  de- 
gree," must  be  construed  as  meaning 
to  admit  the  kindred  of  the  half-blood 
relation  in  the  different  degrees  to 
participation  in  personalty  with  those 
of  the  whole  blood  in  the  same  de- 
gree. Larrabee  v.  Tucker,  116  Mass. 
562. 


521 


Digitized  by 


Google 


Definition. 


KNO  W—KNO  WING. 


Definition. 


KNOW— KNOWING.1— (See  Knowledge;  Known). 

Knowingly,  in  an  indictment,  is  a  sufficient  averment  of  knowl- 
-edge.*  Its  presence  is  frequently  supplied,  however,  by  the  use 
of  other  words ; 8  but  not  by  "  unlawfully."*  It  ordinarily  refers 
to  guilty  knowledge.*    The  offence  of  " knowingly  and  wilfully" 


1.  In  a  statute  that  provides  that  "it 
shall  not  be  lawful  for  any  person  or 
persons  to  geld  any  animal  knowing 
that  such  animal  is  kept,  or  intended  to 
be  kept,  for  covering  mares,"  the  word 
"knowing"  does  not  imply  exact 
knowledge.  "I  think  that  notice  in  its 
legal  acceptation  is  what  the  statute  re- 
quires. It  is  such  information  as  would 
lead  a  prudent  man  to  believe  that  the 
fact  existed;  and  that  if  followed  by  en- 
quiry must  bring  knowledge  of  the  fact 
home  to  him."  Tucker  v.  Constable,  16 
Oreg.  409;  s.  c,  19  Pac.  Rep.  13. 

In  a  statute  rendering  the  officers  of  a 
corporation  liable  for  its  debts  who  sign 
an  annual  report  "knowing  it  to  be 
false,"  these  words  '"import  a  wilful 
misrepresentation  with  actual  knowl- 
edge of  its  falsity  and  not  merely  6uch 
constructive  knowledge  as  can  be  im- 
puted from  the  presumption  that  the 
•officer  signing  the  report  knew  the  law 
and  comprehended  the  precise  import 
of  the  language  used,  when  construed 
with  reference  to  statutory  provisions." 
Pier  v.  Hanmore,  86  N.  Y.  95. 

Where  it  is  made  an  offence  to  bring 
a  "poor  and  indigent"  person  into  an- 
other county,  "knowing  him  to  be  poor 
and  indigent,"  the  knowledge  spoken  of 
implies  a  culpable  intent.  Sullivan  Co. 
v.  Grafton  Co.,  55  N.  H.  339;  Merri- 
mack Co.  v.  Sullivan  Co.,  45  N.  H. 
181. 

The  statement  "we  know  them  to  be 
good,"  on  which  some  promissory  notes 
were  sold,  held  to  constitute  a  guaranty 
that  the  notes  were  good  and  collectible 
at  maturity.  Un.  Nat.  Bk.  v.  1st  Nat. 
Bk.,  45  Ohio  St.  236. 

"Well  knowing  in  a  will  is  sufficient 
to  create  a  trust.  Bardswell  v.  Bards- 
well,  9  Sim.  323. 

2.  1  Chit.  Crim.  L.  174;  2  Stra.  904, 
n.  1. 

3.  Commonwealth  v.  Hulbert,  12 
Mete.  (Mass.)  446,  where  the  words 
Used  were  "designedly  and  unlawfully 
-did  falsely  pretend,"  etc. 

In  Gregory  v.  U.  S.,  17  Blatchf.  (U. 
S.)  325,  in  construing  a  statute  forfeit- 
ing the  property  of  one  who  has  per- 
mitted or  suffered  his  premises  to  be 
•used  for  purposes  of  ingress  or  egress 


to  or  from  an  illicit  distillery,  the  court 
said:  "The  distinction  in  this  case  is 
sought  to  be  founded  on  the  absence  of 
the  word  'knowingly.'  But  it  would  be 
more  in  harmony  with  the  purview  of 
the  whole  section  and  with  the  natural 
meaning  of  the  words  'suffer'  and  'per- 
mit' to  hold  that  the  word  'knowingly,' 
where  it  occurs,  can  have  no  reasonable 
meaning  as  adding  to  the  force  of  the 
words  'suffer'  and  'permit,'  and  should 
be  rejected  there  as  surplusage.  .  .  . 
Every  definition  of  'suffer'  and  'permit' 
includes  knowledge  of  what  is  to  be 
done  under  the  sufferance  and  permis- 
sion, and  intention  that  what  is  done  is 
what  is  to  be  done." 

"Knowingly  permits"  implies  consent 
as  well  as  knowledge.  State  t».  Stafford, 
67  Me.  125. 

"This  appeared  from  the  general 
scope  of  the  act  and  from  the  nature  of 
the  evils  to  be  avoided,  and  I  am  not 
aware  of  any  other  way  in  which  it  is 
possible  to  determine  whether  the  word 
'knowingly'  is  or  is  not  to  be  implied  in 
the  definition  of  a  crime  in  which  it  is 
not  expressed."  2  Steph.  Dist.  Cr.  L. 
Eng.  117. 

4.  State  v.  Stalls,  37  Tex.  440;  State 
v.  Arnold,  39  Tex.  74. 

Nor  by  "fraudulently  and  unlawfully." 
Rex.  t\  Jukes,  8  T.  R.*536. ' 

5.  Cliquot's  Champagne,  3  Wall.  (U. 
S.)  114,  where  in  interpreting  the  ex- 
pression in  an  act,  "If  any  owner,  con- 
signee or  agent  shall  knowingly  make 
an  entry  of  goods  by  means  of  any  false 
invoice,"  the  court  held  that  this  meant 
if  such  person  shall  make  such  entry  of 
goods  knowing  that  the  invoice  does 
not  express  their  actual  market  value — 
swearing  falsely  and  knowing  it. 

In  the  charge  of  the  court  below  it  is 
said:  "I  do  not  feel  at  liberty  when  the 
legislature  has  left  out  the  word  'fraud- 
ulently' and  inserted  the  word  'know- 
ingly' to  reinstate  the  word  'fraudulent.' 
At  the  same  time  I  am  bound  to  say 
that  I  cannot  conceive  any  case  where 
an  entry  could  be  knowingly  made  by 
means  of  a  false  invoice  unless  it  were 
fraudulently  made.  .  .  .  What,  then, 
shall  we  understand  by  this  word 
'knowingly'  as  here  employed?     It  is 
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that  in  making  out  this  invoice  and  in 
swearing  before  the  consul  that  such 
was  the  actual  market  value  of  the 
goods  the  claimant  knew  better  and 
that  he  was  swearing  falsely."  Upon 
this  the  upper  court  remark:  "The 
court  below  was  pressed  to  instruct  the 
jury  that  'knowingly  is  used  in  the 
statute  as  the  synonym  of  fraudu- 
lently. The  instruction  given  was  emi- 
nently just,  and  we  have  nothing  to  add 
to  it." 

There  was  held  to  be  no  real  differ- 
ence in  meaning  between  "knowingly" 
and  "with  intent  to  defraud  the  reve- 
nue," in  1209  Quarter  Casks  etc.,  2 
Ben.  (U.S.)  249. 

And  see  U.  S.  v.  Baker,  5  Ben.  (U. 
S.)  25,  32. 

See  contra,  U.  S.  v.  McKim,  3  Pittsb. 
(Pa.)  155- 

In  interpreting  an  act  imposing  a 
penalty' on  any  inspector  of  elections 
who  "shall  knowingly  receive  or  sanc- 
tion the  reception  of  a  vote  from  any 
person  not  having  all  the  qualifications 
of  an  elector,  the  court  said:  "The  most 
that  reason  or  justice  could  require  of 
them  was  a  bona  fide  effort  to  discharge 
their  duties  according  to  the  best  of 
their  knowledge  and  ability;  and  if  in  so 
doing  they  committed  an  obvious  but 
sincere  mistake  of  the  law  or  error  of 
judgment  they  are  not  criminally  re- 
sponsible therefor.    The  law  only  re- 
quired of  them  true  candor  and  sincer- 
ity, and  it  will  only  punish  them  for 
corruption  and  falsehood — for  acting 
contrary  to  their  own  sense  of  duty  and 
the  dictates  of  their  own  consciences. 
In  this  sense  we  understand  the  word 
'knowingly'  to  be  used  in  the  statute; 
that  is,  knowing  that  their  duty  and  the 
obligation  of  their  oaths  commanded 
them  to  act  otherwise.   It  is  the  wicked 
intent  or  corrupt  motive  which  the  laws 
punish  as  a  crime,  and  it  cannot  be  sup- 
posed that  it  was  the  intention  of  the 
legislature,  in  this  instance,  to  substitute 
for  them  the  upright  but  misdirected 
efforts  of  the  mind  or  judgment  of  one 
whose  action  was  not  voluntary  but  in 
obedience  to  the  requirements  of  the 
law.  The  maxim  that  ignorance  of  the 
law  will  not  excuse  could  only  be  ap- 
plied to  this  case  so  far  as  to  prevent 
the  plaintiffs  in  error  from  setting  up 
their  ignorance  of  the  penalties  inflicted 
by  it  as  an  excuse  for  their  wilful  viola- 
tion of  the  duties  which  it  imposed  upon 
them.   This  they  clearly  could  not 
<io."    Byrne  v.  State,  12  Wis.  519, 
537- 


Whereas,  in  construing  the  expres- 
sion in  a  statute,  "Any  person  who  shall 
knowingly  vote  at  anv  election  not 
being  at  the  time  a  qualified  voter,  etc.," 
the  court  said:  "If  we  .  .  .  conjec- 
ture that  the  word  'knowingly'  in  the 
mind  of  the  legislature  had  some  refer- 
ence to  the  qualifications  of  the  voter, 
we  deem  it  safest  to  suppose,  as  well  as 
most  probable,  that  they  did  not  intend 
to  violate  a  fundamental  principle  of 
the  criminal  law,  but  to  provide  that  if 
the  party  voting  know  the  existence  of 
a  state  of  facts  which  disqualify  him  in 
point  of  law  (and  that  law  he  is  held  not 
to  be  ignorant  of),  then  he  shall  be  guilty 
of  a  misdemeanor.  If  the  voter  believe 
himself  to  be  twenty -one  years  of  age 
when  he  is  not,  and  vote,  he  does  not 
know  the  existence  of  the  disqualifying 
fact  and  may  on  that  ground  be  excused. 
But  if  he  know  that  he  is  only  twenty 
years  of  age  yet  believes  he  is  old 
enough  in  point  of  law  to  vote,  such 
ignorance  of  the  law  will  not  excuse 
him."  McGuire  v.  State,  7  Humph. 
(Tenn.)  54.  See  to  the  same  effect 
State  v.  Boyett,  10  Ired.  L.  (N.  Car.) 
336,  where  the  words  in  the  statute  were 
"knowingly  and  fraudulently." 

In  U.  S.  v.  Highleyman,  "22  Int.  Rev. 
Rec.  138,  the  court  charged:  "The  lan- 
guage of  the  law  is,  "who  knowingly  de- 
mands or  receives  any  greater  sum  than 
he  is  entitled  to  by  law.'  By  the  use  of 
the  word  'knowingly'  something  more 
is  meant  than  what  is  implied  in  the 
legal  presumption  that  every  man  must 
know  the  law.  In  order  to  find  the 
defendant  guilty  of  demanding  or  receiv- 
ing greater  sums  than  he  was  entitled 
to  under  the  law  you  should  be  satisfied 
that  he  knew  he  was  violating  the  law, 
and  the  fact  that  he  demanded  or  re- 
ceived the  several  amounts  charged  in 
the  indictment  is  not  of  itself  sufficient 
to  sustain  the  indictment." 

Where  a  statute  provided  that  "Every 
person  not  standing  in  the  relation  of 
husband  or  wife,  parent,  etc.,  to  another 
who  shall  have  committed  any  offence, 
etc.,  who  shall  be  convicted  of  know- 
ingly harboring  or  relieving  such  other 
person  with  intent  that  he  shall  escape 
or  avoid  detention,  etc.,  shall  be  im- 
prisoned," it  was  held  that  to  constitute 
a  violation  of  this  statute  the  person 
harboring  must  know  that  such  other 
person  has  committed  an  offence,  and 
must  intend  to  shield  such  other  person 
from  the  law.  State  v.  Davis,  14  R.  I. 
281.  The  court  said:  "If  the  statute  is 
not  to  be  so  construed  the  word  "know- 
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effecting  any  result  applies  to  those  who  know  that  the  acts  per- 
formed will  have  that  effect,  and  perform  them  with  the  intention 
that  such  shall  be  their  operation.1 


ingly'  in  the  statute  is  superfluous, 
having  no  meaning  which  is  not  neces- 
sarily implied  without  it.  .  .  .  The 
offence,  therefore,  subject  to  the  altera- 
tions effected  by  the  statute,  ought  to 
be  deemed  to  have  the  character  of  the 
common  law  offence.  If  so,  then 
knowledge  on  the  part  of  the  accessory, 
not  only  that  the  principal  offence  had 
been  committed,  but  also  that  the  per- 
son harbored  had  committed  it,  was  a 
necessary  ingredient  in  the  accessory 
offence.  We  think  there  can  be  no 
doubt  that  the  word  'knowingly,  as 
used  in  the  section,  was  intended  to 
have  that  meaning.  .  .  .  The  sec- 
tion in  its  present  form  increases  the 
punishment,  but  in  another  respect  it 
mitigates  the  severity  of  the  law.  .  .  . 
It  also  expresses  what  was  probably 
before  implied,  that  the  guilt  is  incurred 
only  when  there  is  an  intent  to  shield 
the  principal  offender  from  the  law. 
These  are  the  only  alterations  worthy 
of  note  which  are  apparent.  Now  the 
question  is  whether  by  reason  of  these 
alterations,  the  word  'knowingly'  has 
acquired  a  different  meaning  from  what 
it  previously  had.  It  seems  to  us  that 
we  must  assume  that  the  old  word  has 
the  old  meaning  until  it  is  clearly  ap- 
parent that  it  was  meant  to  have  an- 
other. We  do  not  And  any  sufficient 
indication  that  a  different  meaning  was 
intended." 

So,  as  to  incurring  a  penalty  for 
hindering  or  obstructing  an  arrest. 
Driskill  v.  Parrish,  3  McLean  (U.  S.) 
631,  636.  "He  must  act  'knowingly,' 
which  presupposes  a  knowledge  of  such 
facts  as  authorize  an  arrest.  If  he  act 
in  ignorance  of  these  facts  he  does  not 
act  'knowingly.' " 

"And  the  same  principle  applies  in 
the  case  of  a  rescue.  To  bring  an  indi- 
vidual within  the  statute  he  must  have 
knowledge  that  the  colored  persons  are 
fugitives  from  labor,  or  he  must  act 
under  such  circumstances  as  show  that 
he  might  have  had  such  knowledge  by 
exercising  ordinary  prudence."  Giltner 
v.  Gorham,  4  McLean  (U.  S.)  402. 

In  an  action  to  recover  penalties  im- 
posed by  statute  upon  "whoever  shall 
knowingly"  do  certain  acts,  it  was  held 
that  knowledge  could  not  be  imputed 
to  the  defendant  from  the  acts  of  others 
and  their  agency  for  or  relation  to  him. 


"The  term  'knowingly,'  in  an  action 
like  this,  must  undoubtedly  be  held  to 
mean  actual  personal  knowledge.  .  .  ■ 
The  term  'knowingly'  was  used  to  des- 
ignate the  persons  upon  whom  the 
penalty  should  be  imposed;  and  it  is 
not  to  be  enlarged  or  extended  so  as  to 
meet  any  supposed  mischief  which  the 
statute  was  intended  to  guard  against 
and  prevent."  Verona  Cen.  Cheese 
Factory  v.  Murtaugh,  4  Lans.  (N.  Y.) 
17,  22. 

1.  U.  S.  v.  Kirby,  7  Wall.  (U.  S.)  4S2. 
And  in  U.  S.  v.  Claypool,  14  Fed.  Rep. 
127,  it  is  said:  "The  terms  'knowinglv 
and  wilfully,'  employed  in  the  law  and 
in  the  indictment,  have  the  common 
and  usual  meaning  attached  to  them, 
and  are  intended  to  signify  that  defend- 
ant ...  at  the  time  of  committing  - 
the  offence  charged  against  him,  must 
have  known  what  he  was  doing,  and 
that  with  such  knowledge  he  proceeded 
to  commit  the  violations  of  law  with 
which  he  is  charged.  .  .  .  The  of- 
fence here  denounced  is  the  knowing 
and  wilful  obstructing  the  passage  of 
the  mail.  I  have  already  spoken  of  the 
meaning  of  the  terms  'knowingly  and 
wilfully,'  and  add,  by  way  of  further 
explanation,  that  they  are  used  in  con- 
tradistinction to  innocent,  ignorant  or 
unintentional;  so  that  defendant  .  .  • 
by  the  acts  he  did  may  have  obstructed 
and  retarded  the  mail  in  its  passage 
yet  he  is  not  guilty  under  the  law  if  he 
did  it  innocently  and  without  intending 
to  do  so.  There  is  a  distinction  be- 
tween the  act  of  obstructing  done  while 
in  pursuit  of  a  legitimate  or  innocent 
object,  and  being  done  while  com- 
mitting an  unlawful  act." 

And  see  Meireilles  v.  Banning,  2  B. 
&  Ad.  909,  where  the  offence  of  "wit- 
tingly, wilfully  or  knowingly"  detain- 
ing letters,  was  taken  "to  denote  acts 
done  with  a  conscious  mind  that  the 
party  is  doing  wrong,"  and  not  to  apply 
to  the  case  of  a  postmaster  who  de- 
livered letters  to  the  assignee  of  a 
bankrupt  believing  bona  fide  that  he 
was  entitled  to  them. 

These  words  do  not  mean'  "that  the 
person  must  be  shown  to  have  known 
what  the  law  was  and  to  have  acted 
wilfully  against  it.  Every  man  is 
presumed  and  must  be  held  to  know 
the  law."    A  Quantity  of  Dist  Spirits, 
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For  the  grammatical  force  of 

3  Ben.  (U.  S.)  559,  where  it  was  held 
that  where  a  rectifier  knew  that  stamps 
on  barrels  were  not  cancelled,  and  it 
was  his  will,  freely  exercised,  that  they 
should  not  be  cancelled  when  the 
barrels  were  emptied,  he  had  "know- 
ingly and  wilfully"  neglected  to  comply 
with  the  provisions  of  the  Internal 
Revenue  Act 

Where  the  defendant  was  indicted 
for  "knowingly  and  wilfully"  cutting 
and  carrying  away  trees  on  the  land  of 
another  without  his  consent,  and  the 
court  below  charged  the  jury  and 
"knowingly"  and  "wilfully"  were  in 
law  synonymous  terms,  and  that  the  de- 
fendant was  guilty  if  he  did  the  act 
"knowingly,"  it  was  held  there  was  no 
error.  "Whether  the  criticism  on  the 
language  of  the  judge,  in  saying,  in  his 
charge,  that  the  words  "knowingly"  and 
"wilfully"  are  in  law  synonymous,  be 
just  as  a  question  of  philology,  is  of  no 
sort  of  consequence  in  this  case,  be- 
cause the  indictment  follows  the  pre- 
cise words  of  the  statute,  and  that  is 
entirely  sufficient."  Welsh  v.  State,  ti 
Tex.  368,  374. 

1.  An  indictment,  under  Rev.  St.  U. 
S.,  $  3893,  charging  that  the  defendant 
did  "knowingly  deposit"  for  mailing  and 
delivery  certain  obscene  pictures,  etc.,  is 
not  open  to  the  objection  that  it  is  not 
alleged  that  the  defendant  knew  the 
character  of  that  which  he  deposited. 
United  States  v.  Clark,  37  Fed.  Rep. 
106.  "Doubtless  the  question  turns 
largely  on  whether  the  word  'know- 
ingly, as  used  in  the  statute  and  the  in- 
dictment, qualifies  simply  the  adjacent 
verb  'deposit,'  or  the  whole  matter 
described.  It  may  be  conceded  that 
ordinarily  an  adverb  is  understood  as 
qualifying  its  adjacent  verb;  and  yet 
that  is  not  always  true;  and  in  constru- 
ing words  and  sentences  used  in  an  in- 
dictment we  are  to  give  them  their 
ordinary  significance,  in  the  absence  of 
some  technical  construction  necessarily 
imposed  upon  them.  Now,  it  is  a  fa- 
miliar use  of  the  adverb  'knowingly' 
that  it  qualifies  both  its  adjacent  verb 
and  the  full  act  thereafter  described.  A 
few  simple  illustrations  will  make  this 
clear.  I  say  that  a  party  knowingly 
told  a  lie.  ftveryone  understands  from 
that  that  I  mean  that  the  party  has 
•tated  that  which  he  knew  to  be  a  lie, 
and  not  simply  that  he  stated  that  which 
was  in  fact  untrue,  yet  unknown  to  him 
to  be  untrue.   And  in  the  same  way, 


the  word,  see  note  1. 

when  I  say  that  a  party  knowingly  de- 
posited an  obscene  picture,  no  one  sup- 
poses that  I  mean  that  he  simply 
deposited  a  picture,  the  character  of 
which  he  was  ignorant  of.  All  under- 
stand that  I  mean  to  say  that  he  has 
deposited  that  which  he  knew  to  be  ob- 
scene; and  this  because  the  adverb 
'knowingly',  used  in  sentences  of  this 
kind,  by  the  common  understanding  of 
all,  goes  beyond  the  mere  verb,  and  in- 
cludes broadly  all  that  is  expressed  in 
the  full  act  charged  to  have  been  done. 
Now,  congress,  in  the  section  under 
which  this  indictment  was  framed, 
chose  to  use  language  in  this  way ;  and 
after  defining  what  was  nonmailable 
matter,  declared  that  anyone  who  know- 
ingly deposited  such  nonmailable  mat- 
ter should  be  punished.  Shall  I  ignore 
this  common  understanding  of  the  use 
of  the  word  'knowingly'  in  sentences  of 
this  kind,  or  shall  I  recognize  that  con- 
gress has  used  this  language  in  its 
ordinary  acceptation;  and  having  thus 
sufficiently  described  the  offence,  hold 
that  an  indictment  which  follows  that 
description  is  sufficient?" 

See  contra  United  States  v.  Slenker, 
32  Fed.  Rep.  691,  where  it  was  held  that 
an  allegation  in  an  indictment,  under 
the  above  statute,  of  "knowingly"  de- 
positing, etc.,  would  not  be  extended  to 
embrace  an  averment  of  scienter,  as  to 
the  obscene  character  of  the  matter  so 
deposited.  The  court  said:  "The  de- 
fendant is  charged  with  knowingly  de- 
positing, and  causing  to  be  deposited,  in 
the  mail,  for  mailing  and  delivery,  cer- 
tain obscene  papers,  etc.  She  may  know- 
ingly have  done  this,  she  may  know- 
ingly have  caused  it  to  be  done,  and  j-et 
be  entirely  ignorant  of  the  obscene 
character  of  the  writings,  etc..  so  depos- 
ited, and  consequently  not  guilty  of  the 
offence  described  in  the  statute.  'Know- 
ingly', in  the  indictment,  must  be  lim- 
ited to  the  act  of  depositing,  for  mailing 
and  delivery  the  obscene  matter  in  the 
mail,  and  cannot  be  extended  to  include 
a  guilty  knowledge  of  the  writings, 
paper,  etc.  Suppose  the  indictment 
charged  that  the  defendant  knowingly 
deposited,  and  caused  to  be  deposited, 
in  the  mail,  for  mailing  and  delivery, 
a  certain  dangerous  and  explosive  sub- 
stance, known  as  dynamite  or  gunpow- 
der; would  this  be  a  sufficient  allegation 
that  she  knew  the  material  to  be  of  a 
dangerous  and  explosive  character? 
The  court  thinks  not.   The  knowledge 
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KNOWLEDGE — (See  Belief;  Carnal  Knowledge;  Known). 
— The  difference  between  "  knowledge  "  and  "  belief "  is  in  the 
degree  of  certainty.  "  Knowledge  "  is  nothing  more  than  a  man's 


alleged  in  the  indictment  would  be  con- 
fined to  the  act  of  mailing.  The  adjec- 
tives 'dangerous  and  explosive'  would 
intervene  between  the  fact  of  which  she 
is  alleged  to  have  knowledge,  and  sepa- 
rate it  from  the  subject  of  which  she 
must  be  charged  with  having  guilty 
knowledge,  and  a  description  of  that 
subject.  ....  The  court  is  of 
opinion  that  the  indictment  does  not  set 
forth  the  offence  with  clearness  and  all 
necessary  certainty,  so  as  to  apprise  the 
accused  of  the  crime  with  which  she 
stands  charged,  and  every  ingredient  of 
which  the  offence  is  composed  is  not 
accurately  and  clearly  alleged.  It  is 
defective  because  it  does  not  allege  that 
the  defendant  knew  that  the  writings, 
papers,  etc.,  which  she  is  charged  with 
having  deposited  in  the  mail,  for  mail- 
ing and  delivery,  were  of  an  obscene, 
lewd  and  lascivious  character.  This 
conclusion  is  clearly  sustained  by  prin- 
ciple and  precedent." 

So  in  Commonwealth  v.  Boynton,  12 
Cush.  (Mass.)  499,  it  was  held  that  an 
indictment  for  selling  diseased,  cor- 
rupted or  unwholesome  provisions,  must 
distinctly  aver  that  the  vendor  knew 
they  were  diseased,  and  that  an  allega- 
tion that  he  did  "knowingly  sell"  such 
provisions,  "without  making  fully 
known  to  the  vendee  that  the  same  were 
diseased,"  was  insufficient.  "The  word 
'knowingly'  does  not  apply  to  and  qual- 
ify every  act  charged,  essential  to  con- 
stitute the  offence  under  the  statute. 
Strictly  speaking,  and  construing  the 
language  of  the  indictment  according 
to  the  technical  rules  of  pleading,  it 
qualifies  and  gives  significance  only  to 
the  word  'sell,'  so  that  in  substance  and 
legal  effect,  the  averment  is  only  that 
the  act  of  sale  was  done  by  the  defend- 
ant knowingly.  But  there  is  no  allega- 
tion of  any  knowledge  by  him,  at  the 
time  the  sale  was  made,  of  the  condi- 
tion of  the  meat.  The  whole  allegation 
might  therefore  be  true,  and  yet  the  de- 
fendant might  be  innocent  of  any  of- 
fence. The  sale,  of  itself,  is  not  made 
criminal,  but  it  is  the  sale  coupled  with 
a  knowledge  of  the  diseased  state  of  the 
thing  sold  which  constitutes  the  offence. 
A  person  might  well  sell  meat  know- 
ingly, and  yet  be  wholly  ignorant  of  its 
true  condition.  The  averment  of 
knowledge  does  not  extend  to  each  part 
of  the  description  of  the  offence,  in 


which  it  is  an  essential  element  The 
indictment  is,  therefore,  fatally  defective 
because  it  does  not  describe  in  apt  and 
technical  terms  any  criminal  act  for 
which  the  defendant  can  be  held  re- 
sponsible, or  upon  which  any  valid 
judgment  can  be  rendered." 

Brewer,  J.,  in  U.  S.  v.  Clark,  37 
Fed.  Rep.  106  (cited  supra)  com- 
ments on  these  two  cases  as  follows: 
"  Can  it  be  possible  that  the  defendant 
was  misled  by  the  language  of  this  in- 
dictment as  to  the  exact  offence  with 
which  he  was  charged  ?  Did  he  for  a 
moment  suppose  that  he  was  charged 
with  putting  in  the  postoffice  something 
of  which  he  was  entirely  ignorant,  or 
did  he  understand  from  the  ordinary 
meaning  of  the  language  used  that  tie 
was  charged  with  putting  in  the  post- 
office  an  obscene  picture — that  which  he 
knew  to  be  obscene  ?  I  can  have  no 
doubt  that  he  was  fully  informed  as  to 
the  charge  against  him,  and  not  in  the 
slightest  degree  misled.  I  am  fully  aware 
that  there  are  authorities  which  do  not 
concur  with  this  view,  and  yet  I  think 
those  authorities  adhere  too  closely  to 
the  rigor  and  technicality  of  the  old 
common  law  practice,  which,  even  in 
criminal  matters,  is  yielding  to  the 
more  enlightened  jurisprudence  of 
the  present  —  a  jurisprudence  which 
looks  evermore  at  the  matter  of  sub- 
stance and  less  at  the  matter  of  form. " 
And  see  U.  S.  v.  Bennett,  16  Blatchf. 
(U.  S.)  338,  352. 

In  U.  S.  v.  Chase,  27  Fed.  Rep.  807, 
it  was  held  that  the  omission  of  such  an 
averment  in  the  indictment  was  a  de- 
fect that  under  $  1025  Rev.  Stat  could 
not  be  taken  advantage  of  at  a  late 
stage  of  the  proceedings. 

In  a  complaint  that  an  injury  was 
caused  "  by  the  defendant  negligently 
and  carelessly  omitting  to  keep  its 
brakes  on  said  train  in  good  repair,  and 
knowingly  allowing  the  same  to  remain 
out  of  repair,"  it  was  held  that  the  word 
"knowingly"  qualified  only  the  second 
clause.  Louisville  &  N.  R.  Co.  v. 
Coulton  (Ala.),  5  South.  Rep.  458. 

"Knowingly"  and  "pass,"  as  used  in 
a  statute  denouncing  the  offence  of  ut- 
tering a  forged  instrument,  are  not 
words  of  technical  signification,  and  the 
omission  of  the  trial  court  to  define  the 
same  to  the  jury  was  held  not  error. 
Peterson  v.  State,  25  Tex.  App.  70. 
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firm  belief.1  Where  "  religion,  morality  and  knowledge  "  are  de- 
clared in  the  constitution  to  be  essential  to  good  government,  the 
"  knowledge  "  referred  to  is  "  knowledge  of  the  truth,"  and  com- 
prehends in  itself  all  that  is  comprehended  in  the  other  two 
words  "  religion  "  and  "  morality."  *  In  the  case  of  a  bona  fide 
purchaser  there  is  a  difference  between  the  want  of  knowledge 
and  the  want  of  notice.  He  may  have  been  notified  without  being 
made  to  know  the  prior  right.8  The  "  knowledge "  which  ren- 
ders the  owner  of  a  vessel  liable  for  the  negligence  of  the  crew 
is  some  personal  knowledge  or  means  of  knowledge  of  which  he 
is  bound  to  avail  himself,  of  a  contemplated  loss,  or  of  a  condi- 
tion of  things  likely  to  produce  or  contribute  to  the  loss,  without 
adopting  appropriate  means  to  prevent  it.4  Personal  knowledge 
of  an  allegation  in  an  answer  is  a  personal  knowledge  of  its  truth 
or  falsity,  and  if  the  allegation  is  a  negative  one,  this  necessarily 
includes  a  knowledge  of  the  truth  or  falsity  of  the  allegation 
denied.5 

KNOWN. — In  order  to  constitute  the  exemption  of  coal  lands 
contemplated  by  the  pre-emption  act  under  the  head  of  •'  known 
mines,"  there  must  be  ascertained  coal  deposits  upon  the  land  of 
such  an  extent  and  value  as  to  make  the  land  more  valuable  to 
be  worked  as  a  coal  mine  under  the  conditions  existing  at  the 
time,  than  for  merely  agricultural  purposes.6   So  where  in  an 


1.  Hatch  v.  Carpenter,  9  Gray 
(Mass.)  271. 

"Between  mere  belief  and  knowledge 
there  is  a  wide  difference."  Iron  Silver 
Mining  Co.  v.  Reynolds,  124  U.  S.  374. 

S.  Bd.  of  Educa.  of  Cincinnati  v. 
Minor,  23  O.  St.  211,  where  it  was  held 
that  the  constitution  of  the  State  did 
not  enjoin  or  require  religious  instruc- 
tion, or  the  reading  of  religious  books, 
in  the  public  schools  of  the  State. 

5.  Cleveland  Woolen  Mills  v. 
Sibert  (Ala.),  1  South.  Rep.  777. 

4.  Lord  v.  G.  N.  &  P.  S.  Co.,  4 
Sawy.  (U.  S.)  292. 

6.  West  v.  Home  Ins.  Co.,  18  Fed. 
Rep.  622. 

Where  a  party  is  allowed  by  the 
code  to  make  supplemental  pleadings 
alleging  facts  which  may  have  come  to 
his  knowledge  since  the  filing  of  the 
former  pleading,  he  may  allege  a  fact 
that  could  have  been  seen  at  a  previous 
term  of  the  court  from  other  papers  in 
the  case  on  file,  as  the  "knowledge" 
spoken  of  is  actual,  not  constructive, 
knowledge.  Peoples  v.  Carroll,  11 
Heisk.  (Tenn.)  417. 

An  averment  in  an  answer  that  de- 
fendant "hath  no  knowledge  upon 
which  to  base  a  belief"  was  held  de- 
fective in  failing  to  state  that  he  has 


also  no  information.  "The  two 
statutory  words  'knowledge'  and  'in- 
formation' have  not,  as  thus  used,  the 
same  legal  significance."  Haney  v. 
People  (Colo.),  21  Pac.  Rep.  39. 

An  affidavit  otherwise  correct  but 
closing  with  the  words  "  to  the  best  of 
his  knowledge,  information  and  belief,"' 
thereby  qualifying  the  prior  declara- 
tions contained  therein,  was  held  de- 
fective and  insufficient  but  not  void,  so 
that  the  plaintiff  was  entitled  after 
judgment,  with  the  leave  of  the  trial 
court,  to  make  it  positive  and  sufficient 
by  amendment.  Harrison  v.  Beard„ 
30  Kan.  532. 

"Means  of  Knowledge."  —  Construc- 
tive notice  exists  where  a  municipal 
corporation  has  had  the  means  of  knowl- 
edge for  a  sufficient  time  to  have  reme- 
died a  defect  in  the  sidewalks.  "  It 
may  be  that  the  phrase  'means  of 
knowledge'  fairly  includes  case  of  neg- 
lect to  anticipate  and  prevent  certain 
defects,  .  .  .  but,  with  that  ex- 
ception we  think  the  phrase  applicable 
only  to  visible  defects  or  obstructions, 
defects  or  obstructions  that  are  open 
and  notorious;  'so  notorious  as  to  be- 
observable  by  all.' "  Citv  of  Denver  v. 
Deane  (Colo.),  16  Pac.  Rep.  30. 

6.  Colo.  Coal  Co.  v .  U.  S.,  123  U- 
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application  for  a  placer  claim  the  failure  to  mention  veins  or 
lodes  "  known  to  exist "  is  made  by  statute  a  conclusive  declara- 
tion that  the  applicant  has  no  right  to  such  veins  or  lodes,  it  is 
not  enough  that  there  may  have  been  some  indications  by  out- 
croppings  on  the  surface  of  the  existence  of  lodes  or  veins  of 
rock  in  place  bearing  gold  or  silver  or  other  metal  to  justify  their 
designation  as  "  known  "  veins  or  lodes.  To  meet  that  designa- 
tion the  lodes  or  veins  must  be  clearly  ascertained  and  be  of  such 
extent  as  to  render  the  land  more  valuable  on  that  account,  and 
justify  their  exploitation.1    Where  an  insurance  policy  contains 


S.  307  (8.  c,  8  Sup.  Ct.  Repr.  140), 
where  the  court,  after  reviewing 
former  cases,  say:  "It  will  thus  be  seen 
that,  so  far  as  the  decisions  of  this 
-court  have  heretofore  gone,  no  lands 
have  been  held  to  be  'known  mines' 
unless,  at  the  time  the  rights  of  the 
purchaser  accrued,  there  was  upon  the 
ground  an  actual  and  opened  mine 
which  had  been  worked  or  was  capable 
of  being  worked.  ...  It  is  not 
sufficient,  in  our  opinion,  to  constitute 
'known  mines'  of  coal,  within  the 
meaning  of  the  statute,  that  there 
should  merely  be  indications  of  coal 
beds  or  coal  fields  of  greater  or  less  ex  ■ 
tent  and  of  greater  or  less  value,  as 
shown  by  outcroppings.  .  .  .  The 
circumstance  that  there  are  surface 
indications  of  the  existence  of  veins  of 
coal  does  not  constitute  a  mine.  It 
does  not  even  prove  that  the  land  will 
•ever  be  under  any  conditions  suffi- 
-ciently  valuable  on  account  of  its  coal 
deposits  to  be  worked  as  a  mine.  A 
change  in  the  conditions  occurring 
subsequently  to  the  sale,  whereby  new 
discoveries  are  made,  or  by  means 
whereof  it  may  become  profitable  to 
work  the  veins  as  mines,  cannot  affect 
the  title  as  it  passed  at  the  time  of  the 
sale.  The  question  must  be  determined 
according  to  the  facts  in  existence  at 
the  time  of  the  sale."  And  see  the 
case  of  John  Downs,  7  U.  S.  Pub.  Land. 
Dec.  71. 

1.  U.  S.  v.  Iron  Silver  Mining  Co., 
9  Sup.  Ct.  Repr.  195,  199;  s.  c,  128  U. 
S.  673.  In  Iron  Silver  Mining  Co.  v. 
Reynolds,  124  U.  S.  374  (s.  c,  8  Sup. 
Ct.  Repr.  603),  it  is  said:  "The  ques- 
tion under  this  section,  which  must 
control  and  limit  any  conflicting  ex- 
ception expressed  in  the  patent  is, 
when  can  it  be  said  that  a  vein  or  lode 
is  'known  to  exist'  within  the  bounda- 
ries of  a  placer  claim  for  which  a  patent 
is  sought  The  language  of  the  statute 
appears  to  be  sufficiently  ntelligible  in 


a  general  sense;  and  yet  it  becomes 
difficult  of  interpretation  when  applied 
to  the  determination  of  rights  asserted 
to  such  veins  or  lodes  from  the  posses- 
sion, or  absence,  of  such  knowledge  at 
the  time  application  is  made  for  the 
patent.  At  the  outset,  as  stated  when 
the  case  was  here  before,  the  enquiry 
must  be  whether  the  alleged  knowledge 
must  be  traced  to  the  applicant,  or 
whether  it  is  sufficient  that  the  existence 
of  the  vein  or  lode  was  at  the  time  of 
the  application  generally  known.  If 
general  knowledge  of  such  existence 
should  be  held  sufficient,  the  inquiry 
would  follow  as  to  what  would  con- 
stitute such  general  knowledge,  so  as 
to  create  an  exception  to  the  grant,  not- 
withstanding the  ignorance  of  the  pat- 
entee. Such  suggestions  indicate  the 
difficulties  of  some  of  the  questions 
which  may  arise  in  the  application  of 
the  statute.  The  court  below  instructed 
the  jury  that  it  was  unnecessary  to  de- 
clare what  circumstances  might  be 
sufficient  to  affect  a  patentee  with 
knowledge  as  prescribed  by  the  statute 
'for,  if,  in  any  case,  it  appear  that  an 
application  for  a  patent  is  made  with 
intent  to  acquire  title  to  a  lode  or  vein 
which  may  exist  in  the  ground  beneath 
the  surface  of  a  placer  claim,  it  is  be- 
lieved a  patent  issued  upon  such  appli- 
cation cannot  operate  to  convey  such 
lode  or  vein;'  and  further,  that  'that  in- 
tention could  be  formed  only  upon  in- 
vestigation as  to  the  character  of  the 
ground,  and  the  belief  as  to  the  exist- 
ence of  a  valuable  lode  therein,  which 
would  amount  to  knowledge  under  the 
statute.'  This  instruction  is  plainly 
erroneous.  The  statute  speaks  of  ac- 
quiring a  patent  with  knowledge  of  the 
existence  of  a  vein  or  lode  within  the 
boundaries  of  the  claim  for  which  a 
patent  is  sought,  not  the  effect  of  the 
intent  of  the  party  to  acquire  a  lode 
which  may  or  may  not  exist,  of  which 
he  has  no  knowledge.     Nor  does  it 
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a  clause  avoiding  the  policy  in  case  the  insured  shall  die  in  the 
"known  violation  of  law,"  these  words  do  not  extend  to  mere 
trespasses  against  property  or  other  infringements  of  civil  laws 
to  which  no  criminal  consequences  are  attached.1    For  the  word 


render  belief,  after  examination,  in  the 
existence  of  a  lode,  knowledge  of  the 
fact.  There  may  be  difficulty  in  de- 
termining whether  such  knowledge 
in  a  given  case  was  had,  but  between 
mere  belief  and  knowledge  there  is  a 
wide  difference.  The  court  could  not 
make  them  synonymous  by  its  charge 
and  thus  in  effect  incorporate  new 
terms  into  the  statute.  Knowledge  of 
the  existence  of  a  lode  or  vein  within 
the  boundaries  of  a  placer  claim  may 
be  obtained  from  its  outcrop  within 
such  boundaries;  or  from  the  develop- 
ments of  the  placer  claim  previous  to 
the  application  for  a  patent;  or  by  the 
tracing  of  the  vein  from  another  lode, 
or  perhaps  from  the  general  condition 
and  developments  of  mining  ground 
adjoining  the  placer  claim.  It  may 
also  be  obtained  from  the  information 
of  others  who  have  made  the  necessary 
explorations  to  ascertain  the  fact,  and 
perhaps  in  other  ways.  We  do  not 
speak  of  the  sufficiency  of  any  of  these 
modes,  but  mention  them  merely  to 
show  that  such  knowledge  may  be  had 
without  making  hopes  and  beliefs  on 
the  subject  its  equivalent.  As  well  ob- 
served by  the  court,  when  the  case  was 
here  before,  it  is  better  that  alt  questions 
as  to  what  kind  of  evidence  is  necessary, 
and  we  may  add  sufficient,  to  prove  the 
knowledge  required  by  the  statute, 
should  be  settled  as  they  arise." 

1.  Cluff  v.  Mut.  Ben.  Life  Ins.  Co., 
13  Allen  (Mass.)  308. 

" '  Violation  of  law,'  as  used  in  this 
policy,  means  crime;  and  'known  viola- 
tion of  law'  indicates  a  voluntary 
criminal  act."  Cluff  v.  Ins.  Co.,  99 
Mass.  317. 

Such  a  policy  is  not  avoided,  if  the 
assured  was  killed  after  retreating  from 
an  altercation  which  he  had  commenced 
under  circumstances  which  would  make 
the  slayer  guilty  of  felonious  homicide. 
Haver's  Admr.'ti.  Phcenix  Ins.  Co.,  19 
Mo.  506.  where  the  court  said:  "It  is 
obvious  that,  in  giving  the  words  of  the 
condition  a  literal  meaning,  cases  will 
be  embraced  which  no  one  will  main- 
tain were  in  the  contemplation  of  the 
parties.  If  the  person  whose  life  is  in- 
sured uses  offensive  language  to 
one  whilst  they  are  engaged  in 
an     unlawful     game     of  chance, 


which  language  is  concerning  the  game, 
and  he  is  shot  down  for  the  provoca- 
tion, it  would  not  be  maintained  that  he 
died  in  the  known  violation  of  law, 
within  the  meaning  of  the  contract.  So, 
if  he  is  riding  a  race  in  a  public  high- 
way, which  is  forbidden,  and  his  horse 
falls  and  he  is  thrown  and  his  neck 
broken,  he  does  not  die  in  the  known 
violation  of  a  law  of  the  land, 
within  the  meaning  of  the  terms  of  the 
condition.  So  also  in  a  quarrel,  if  he  as- 
saults another  with  his  open  hand,  and  is 
thereupon  instantly  shot  down,  he  does 
not  die  in  the  known  violation  of  a  law, 
within  the  intent  of  the  policy.  Many 
similar  instances  might  be  put  which,  it 
is  clear,  were  not  within  the  meaning  of 
the  parties,  and  if  they  were,  the  con- 
tract would  be  much  narrowed  in  its 
operation. 

So,  a  killing  in  self-defence  is  not  a 
"known  violation  of  law."  Overton  v. 
St.  Louis  Mut.  Life  Ins.  Co.,  39  Mo. 
122. 

In  Bradley  v.  Mut.  Ben.  Life  Ins. 
Co.  45  N.  Y.  422  (s.  c,  6  Am.  Rep 
115),  the  court  say:  "The  supreme  court 
of  this  State,  whose  decision  is  now 
under  review,  do  not  agree  to  the  inter- 
pretation given  to  the  proviso  by  the 
courts  of  Massachusetts  and  Missouri, 
and  a  difference  of  opinion  exists  be- 
tween the  members  of  this  court  as  to 
whether  the  proviso  applies  only  to 
violations  of  the  criminal  law,  or 
whether  it  embraces  all  illegal  acts  of 
such  a  character  as  to  lead  to  violence. 
But,  independently  of  that  question,  and 
whatever  be  the  nature  of  the  violation 
of  law  urged  by  the  insurance  company, 
as  avoiding  the  policy,  it  seems  to  be 
clear  that  a  relation  must  exist  between 
the  violation  of  law  and  the  death,  to 
make  good  the  defence;  that  the  death 
must  have  been  caused  by  the  violation 
of  law  to  exempt  the  company  from  lia- 
bility. It  cannot  be  the  true  meaning 
of  the  proviso  that  the  policy  is  to  be 
avoided  by  the  mere  fact  that,  at  the 
time  of  the  death,  the  assured  was  vio- 
lating the  law,  if  the  death  occurred 
from  some  cause  other  than  such  vio- 
lation." And  see  dis.  op.  of  Grover, 
J.  So  in  Cluff  v.  Ins.  Co.,  13  Allen 
(Mass.)  318,  it  is  said:  "He  must  have 
received  the  mortal  wound  during  and 
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in  other  connections  see  note  i. 

while  engaged  in  the  commission  of  a 
crime,  not  merely  in  consequence  of  it 
afterwards." 

1.  Where  a  statute  excepts  from  the 
offence  of  bigamy  the  case  of  one 
marrying  a  second  time  whose  husband 
or  wife  has  been  absent  for  seven  years 
and  "shall  not  have  been  known"  by 
such  person  to  be  living  within  that 
time,  a  finding  by  the  jury  that  they 
had  no  evidence  of  defendant's  knowl- 
edge, but  were  of  opinion  that  she  had 
the  means  of  acquiring  knowledge  if  she 
had  chosen  to  make  use  of  them,  was 
held  not  to  sustain  a  conviction.  Reg. 
v.  Briggs,  Dears.  &  B.  98. 

As  to  facts  which  render  the  owner 
of  a  vessel  "known"  to  one  having  a 
lien  against  it,  see  Story  v.  Buffum,  8 
Allen  (Mass.)  35. 

"Known  creditors,"  in  a  statute  pro- 
viding that  commissioners  on  the  in- 
solvent estates  of  deceased  persons 
shall  give  notices  of  meetings  to  all 
"known  creditors,"  means  creditors 
known  to  the  exectuor  or  administrator, 
and  not  merely  those  known  to  the 
commissioners.  Davis'  Appeal,  39 
Conn.  395. 

"Known  Equivalent." — Where  one 
employs  known  devices  which  in  me- 
chanics are  recognized  as  proper  sub- 
stitutes for  the  devices  used  by  a  pat- 
entee to  effect  the  same  results,  this  is 
an  infringement  of  the  patent.  "In 
this  sense  the  mechanical  devices  used 
by  the  defendant  are  known  sub- 
stitutes or  equivalents  for  those  em- 
ployed in  the  Morley  machine  to  effect 
the  same  result;  and  this  is  the  proper 
meaning  of  the  term  'known  equivalent,' 
in  reference  to  a  pioneer  machine  such 
as  that  of  Morley.  Otherwise  a  dif- 
ference in  the  particular  devices  used  to 
accomplish  a  particular  result  in  such  a 
machine  would  always  enable  a  defend- 
ant to  escape  the  charge  of  infringe- 
ment, provided  such  devices  were  new 
with  the  defendant  in  such  a  machine, 
because,  as  no  machine  for  accomplish- 
ing the  result  existed  before  that  of  the 
plaintiff,  the  particular  device  alleged  to 
avoid  infringement  could  not  have  ex- 
existed  or  been  known  in  such  a  ma- 
chine prior  to  the  plaintiff's  invention." 
Morley  Sewing  Machine  Co.  v.  Lan- 
caster, 129  U.  S.  263. 

"Known  Intemperate  Habits." — To  au- 
thorize a  conviction  for  selling  liquor  to 
a  person  of  such  habits,  the  jury  must 
be  satisfied  from  the  evidence  that  the 


defendant  had  knowledge  of  such  in- 
temperate habits;  and  they  may  infer 
guilty  knowledge  on  his  part  from  the 
fact  that  he  had  good  reason  to  believe 
that  such  were  the  habits  of  that  per- 
son; but  this  is  an  inference  of  fact  to 
be  drawn  by  the  jury,  and  not  a  pre- 
sumption of  law  to  be  brawn  by  the 
court.    Smith  v.  State,  55  Ala.  1. 

"Mot  known  or  used  before  the  appli- 
cation," in  the  patent  law,  means  "not 
known  or  used  By  the  public."  Pennock 
v.  Dialogue,  2  Pet  (U.  S.)  t. 

So,  in  Plimpton  v,  Malcolmson,  3 
Ch.  D.  55c,  it  is  said:  "It  was  decided, 
and  now,  therefore,  is  the  legal  sense  and 
meaning  of  the  statute,  that  he  was  a 
first  and  true  inventor  within  the  statute 
if  the  invention,  being  in  other  respects 
novel  and  useful,  was  not  previously 
known  in  this  country — 'known'  being 
used  in  that  particular  sense  as  being 
part  of  what  had  been  called  the  com- 
mon or  public  knowledge  of  the 
country."  Quoted  in  Re  Avery's 
Patent,  56  L.  T.,  N.  S.  327. 

"Personally  Known."  —  Where  the 
formula  prescribed  for  the  acknowledg- 
ment of  deeds  is  "personally  appeared 
before  me  .  .  .  with  whom  I  am 
personally  acquainted,"  etc.,  an  officer's 
certificate  in  which  he  certifies  that 
grantor  is  "personally  known"  to  him, 
is  a  compliance, with  the  statute.  "To 
be  'personally  acquainted  with'  and  to 
'know  personally'  are  equivalent 
phrases.  .  .  .  Personal  knowledge 
to  the  extent  certified  necessarily 
included  the  personal  identity  of  the 
officers,  as  well  as  the  incumbency  of 
their  offices.  A  defect  of  such  knowl- 
edge as  to  either  point  would  be  incon- 
sistent with  the  language  used  and 
falsify  the  certificate.  It  can  hardly  be 
doubted  that  the  paragraph  was  meant 
to  cover  both  points.  It  is  a  reasonable 
and  necessary  construction  to  give  it 
that  effect.  Indeed,  it  involves  no 
straining  to  hold  that  the  phrase  "per- 
sonally known  to  him  to  be  such'  applies 
frofrio  vigore  to  those  named,  alike 
individually  and  officially;  in  other 
words,  that  the  certifier  meant  that  he 
personally  knew  them  to  be  such  indi- 
viduals and  such  officers."  Kelly  v. 
Calhoun,  5  Otto  (U.  S.)  710,  713. 

Where  a  justice  took  an  acknowledg- 
ment of  the  assignment  of  a  mortgage, 
stating  that  the  assignor  was  to  him 
"personally  known  to  be  the  identical 
person"  whose  name  was  signed  to  the 
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KNUCKLES.—  See  Brass  Knuckles. 

LABELS — Definition. — In  the  construction  of  the  act  of  June  18th, 

874,  ch.  301,  §§  3, 18,  stat.  79,  the  words  "engraving,"  "  cut,"  and, 
"  print,"  shall  be  applied  only  to  pictorial  illustrations  and  works 
connected  with  the  fine  arts,  and  no  prints  or  labels  designed  to 
be  used  for  any  other  articles  of  manufacture  shall  be  entered 
under  the  copyright  law,  but  may  be  registered  in  the  patent 
office.1  If  the  label  is  published  prior  to  its  registry  in  the  patent 
office,  it  is  void.* 


instrument,  and  the  assignment  proved 
to  be  a  forgery,  it  was  held  that  he  was 
not  liable  on  his  official  bond  to  a  pur- 
chaser relying  upon  the  validity  of  the 
assignment.    Wyllis  f.  Harm,  47  la. 
614.   Day,  J.  (concurring in  part), said: 
"The  statute  requires  that  the  cer- 
tificate of  acknowledgment  shall  state 
that  the  person  making  the  acknowledg- 
ment was  personally  known  to  the  per- 
son taking  it.   The  statute  does  not  re- 
quire acquaintance.    A  mere  introduc- 
tion would  not  make  one  acquainted 
with  the  person  introduced.  Acquaint- 
ance is  familiar  knowledge,  a  state  of 
being  acquainted,  or  of  having  intimate, 
or  more   than    slight   or  superficial, 
knowledge,  as  /  know  the  man,  but 
have  no  acquaintance  with  him.  See 
Webster's  Dictionary.    No  arbitrary 
time  after  an  introduction  can  be  fixed 
which  will  justify  a  person  in  saying  / 
know  that  man.    .    .   .    Whilst  the 
statute  requires  the  officer  to  state  that 
he  personally  knows  the  person  making 
the  acknowledgment  to  be  the  person 
whose  name  is  affixed  to  the  instrument, 
yet  he  is  not  liable  civilly  and  crimi- 
nally, from  the  simple  fact  that  the 
statement  turns  out  to  be  untrue.  In 
order  to  create  this  liability  the  false 
statement  must  be  knowingly  made; 
that  is,  the  officer  must  certify  that  the 
person  was  personally  known  to  him, 
when  he  knows  that  he  was  not  per- 
sonally known  to  him.    If  an  officer, 
from  all  the  circumstances,  has  reason- 
able grounds  to  believe,  and  does  believe, 
that  he  personally  knows  a  man,  then 
he  cannot  know  that  he  does  not  know 
him.    It  is    impossible  that  a  man 
should  really  believe  a  fact  to  exist,  and 
at  the  same  time  know  it  not  to  exist." 

1.  Trade  Hark  Can  be  Registered  as 
a  Label. — The  several  acts  of  congress 
regarding  the  registration  of  a  label 
containing  matter  which  might  be 
registered  as  a  trade  mark  do  not  ex- 
clude from  registration  a  label  contain- 
ing matter  which  might  be  registered 


as  a  trade  mars;  nor  does  the  fact  that 
a  label  bears  such  distinguishing  marks 
as  entitle  it  to  registration  as  a  trade 
mark,  exclude  it  from  registration  as  a 
label,  if  the  owner  desires  it  to  be  reg- 
istered as  such.  Whether  the  commis- 
sioner of  patents  is  to  regard  it  as  one 
or  the  other  depends  entirely  on  the 
will  of  the  owner.  U.  S  ex  rel. 
Willcox  &  Gibbs  Sewing  Machine  Co. 
v.  Marble,  1  Mackey  (Sup.  Ct.  D.  C.) 
284;  s.  c,  22  Pat.  Office  Gaz.  1366. 

The  rule  in  the  patent  office  is  the 
opposite.  Shumacher  v.  Exlinger,  22 
Pat.  Office  Gaz.  1291. 

What  Cannot  be  Registered  as  a 
Label. — A  single  letter  not  descriptive. 
Lorrilard  v.  Dolean.  A  device  con- 
sisting of  a  single  horseshoe,  though  it 
might  be  registered  as  a  trade  mark. 
Lorrilard  v.  Drummond  Tobacco  Co., 
22  Pat.  Office  Gaz.  1208. 

Falsely  Marking  Label  "  Copyrighted." 
— Marking  an  article  copyrighted  which 
could  be  registered  as  a  label  but  could 
not  be  and  was  not  copyrighted,  does 
not  make  the  person  so  marking  liable 
to  the  penalty  for  falsely  marking 
"copyrighted.  Contained  in  section 
4963  Revised  Statutes.  Because  neither 
the  right  of  another  can  be  impaired  or 
the  public  deceived.  Rosenbaoh  v. 
Dreyfuss,  17  O.  G.  (Pat.  Office  I".  S.) 
1153;  s.  c,  2  Fed.  Rep.  217. 

3.  Marsh  v.  Warren,  13  Pat.  Office 
Gaz.  7;  s.  c,  24  Pittsb.  L.  J.  207;  s.  c,  14 
Blatchf.  (C.  C.)  263. 

What  Is  Publication. — The  use  of  a 
label  on  bottles  containing  a  certain 
compound,  held  publication  of  label. 
Marsh  v.  Warren,  13  Pat.  Office  Gaz. 
7;  s.  c,  Pittsb.  L.J.  207;  s.  c,  14  Blatchf. 
(C.  C.)  263. 

What  Can  be  Registered  as  a  Label. — 
Printed  balloons,  intended  to  be  cut 
apart  and  manufactured  into  balloons, 
are  not  pictorial  illustrations  connected 
with  the  fine  arts,  but  may  be  prints  or 
labels  designed  to  be  used  for  another 
manufacture.    Rosenbach  v.  Dreyfuss, 
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LABOBEB. — A  servant  in  husbandry  or  manufacture,  not  living 
intra  mcenia  (within  the  walls).1  One  who  labors  in  a  toilsome  oc- 
cupation ;  one  who  gains  a  livelihood  by  manual  toil ;  one  who 
depends  on  hand  work,  not  on  head  work,  for  a  living.*  Most  of 
the  decisions  respecting  the  word  arise  upon  statutes  giving  liens 
or  priorities  to  various  classes  of  workmen.  See  LiENS  and 
:  i.e  cognate  titles;  Domestics  ;  Debts  of  Decedents.8 


17  O.  G.  (Pat.  Office  U.  S.)  1133;  »•  c,  2 
Fed.  Rep.  217. 

1.  Wharton's  Law  Lex.;  In  re  Mea- 
son,  5  Binn.  (Pa.)  167. 

Contractors  and  sub-contractors  are 
not  "  laborers  "  within  meaning  of  stat- 
ute giving  right  of  action  for  labor 
debts.  Chicago  etc.  R.  Co.  v.  Sturgis 
(Mich.),  6  Am.  &  Eng.  R.  R.  Cas. 
619. 

Word  "labor"  construed  to  mean 
those  who  perform  manual  labor,  and 
not  members  of  engineer  corps  or  as- 
sistant general  manager.  Peck  v.  Rust 
(Wis.),  10  Am.  &  Eng.  R.  R.  Cas. 
642. 

2.  Anderson's  Dictionary  of  Law. 
In  Pennsylvania  and  Del.  R.  Co.  v. 
Leuffer,  84  Pa.  St.  168,  a  lien  was  de- 
nied to  a  civil  engineer  who  claimed 
under  statutes  giving  the  same  to  con- 
tractors, laborers  and  workmen  on  rail- 
road and  other  internal  improvements 
by  corporations.  Gordon,  J.,  said: 
"  Worcester  defines  a  laborer  to  be  '  one 
who  labors;  one  regularly  employed  at 
some  hard  work;  a  workman;  an  oper- 
ative; often  used  of  one  who  gets  a 
livelihood  at  coarse  manual  labor,  as 
distinguished  from  an  artisan  or  profes- 
sional man.'  In  like  manner  a  work- 
man is  defined  as  '  one  who  works;  one 
employed  in  any  labor,  especially 
manual  labor.'  So,  if  we  consult  the 
older  English  statutes,  as  that  of  1  Jac, 
ch.  6,  which  provides  that  the  statute  of 
5  Eliz.  shall  extend  to  the  rating  of  all 
*  laborers,  weavers,  spinsters,  or  work- 
women, either  working  by  the  day,  week, 
month  or  year,  or  taking  any  work  by 
the  great,  or  otherwise,'  we  cannot 
doubt  but  that  the  terms  '  laborers'  and 
'  workmen '  were  intended  to  include 
only  such  as  were  engaged  in  manual 
occupations."  See  also  Re  Ho  King,  8 
Sawy.  (U.  S.)  438;  Carakerf.  Mathews, 
25  Ga.  571. 

In  Pennsylvania,  the  word  has  been 
construed  in  favor  of  an  architect  who 
was  employed  not  only  to  make  plans 
and  specifications,  but  also  to  direct  and 
oversee.   Bank  of  Pa.  v.  Gries,  35  Pa. 


St.  42.  But  it  has  been  held  not  to  in- 
clude an  architect  who  simply  provides 
plans  and  specifications.  Price  v.  Kirk, 
90  Pa.  St.  47.  There  is  perhaps  a  con- 
flict as  to  whether  laborer  applies  to 
architects  who  superintend  the  building. 
Like  Bank  v.  Gries  have  been  de- 
cided: Mulligan  v.  Mulligan,  18  La. 
An.  20;  Knight  v.  Norm,  13  Minn. 
473:  Mutual  Benefit  L.  Ins.  Co.  v. 
Rowand,  26  N.  J.  Eq.  389,  397;  Stryker 
v.  Cassidy,  76  N.  Y.  50,  reversing  10 
Hun  (N.  V.)  18.  Contra,  Foushee  v. 
Grigsby,  12  Bush  (Ky.)  75.  Ames  v. 
Dyer,  41  Me.  397,  was  a  case  of  moulds 
for  a  ship.  In  Raeder  v.  Bensberg,  6 
Mo.  A  pp.  445,  the  building  was  erected 
under  the  buildir's  superintendence. 
The  architect  was  denied  lien.  The 
court  neither  approves  nor  condemns 
the  cases  cited  above.  Overseer  of  s 
plantation  is  not  a  laborer.  Whitaker 
v.  Smith,  81  N.  Car.  340.  An  overseer 
employed  for  a  year  was  held  to  be  en- 
titled to  exemption,  as  a  mechanic  or 
laborer,  from  attachment  and  garnish- 
ment of  his  wages.  Caraker  v.  Mathews, 

2S  Ga-  571- 

S.  A  Chinese  actor  or  theatrical  per- 
former is  not  a  "laborer"  within  the 
treaty  with  China  of  November  17th, 
1880,  or  the  statute,  in  aid  of  such  treaty, 
of  May  6th,  1882,  and  therefore  he  may 
come  to  and  reside  in  the  United  States 
at  pleasure.  Ho  King,  S  Sawy.  (U.  S.) 
438  (1883).  As  to  immigration  of 
Chinese  laborers,  see  act  of  con- 
gress of  October  1st,  1888,  25  United 
States  Statutes  at  Large,  that  title  in 
index. 

Joinder  of  Miner's  Liens. — An  action 

to  foreclose  liens  for  labor  on  a  mining 
claim  of  forty  acres,  which  is  a  part  only 
of  defendant's  entire  property  may  be 
joined  with  other  claims  against  the 
entire  tract.  Malone  v.  Big  Flat 
Gravel  Co.,  76  Cal.  578;  s.  c,  iS 
Pac.  Rep.  772.  In  this  case  the  vari- 
ous placer  claims  all  adjoined  each 
other,  with  a  ditch  as  a  backbone, 
and  were  operated  as  one  mine.  See 
p.  58a- 
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I  Defwitioh. — Laches  is  such  neglect  or  omission  to  assert  a 
ri^ht  as,  taken  in  conjunction  with  lapse  of  time  more  or  less 
great,  and  other  circumstances  causing  prejudice  to  an  adverse 
party,  operates  as  a  bar  in  a  court  of  e^ity.1 

1.  2  Abb.  Law  Diet.  2;  Anderson's  Brown's  Law  Diet.  301;  4  Jac.  Law 
Law  Diet.  593;  2  Bouv.  Law  Diet.  40;    Diet.  67. 
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IL  Rationale  ofDoctxine. — The  rule  that  the  enforcement  of  a 
right  may  be  barred  by  laches  is  an  application  of  the  maxim, 
"  Vigilantibus  non  dormientibus,  subveniunt  leges."  Thus  it  has 
been  declared  with  general  approval  that  only  conscience,  good 
faith  and  reasonable  diligence  can  call  a  court  of  equity  into  ac- 
tivity, and  that  stale  demands  will  not  be  aided  where  the  party 
has  slept  upon  his  rights  and  acquiesced  for  a  great  length  of 
time.1    The  doctrine  is  based  upon  grounds  of  public  policy,  and 


Derivation  — The  term  "laches"  is  de- 
rived from  the  French,  lacker,  to 
slacken,  to  let  slip;  lache,  lax,  indolent, 
slothful;  lachesse,  indolence. 

"Laches,  or  lasches,  is  an  old  French 
word  for  slackness,  or  negligence  or 
not  doing."  l  Co.  Litt.  179.  "Laches 
signifieth  in  the  common  law,  reckless- 
ness or  negligence,  et  negligentia  sem- 
fer  habet  infortumem  comitem."  3 
Co.  Litt.  44. 

"Slackness  or  negligence,  as  it  ap- 
pears in  Littleton,  where  laches  of  entry 
means  a  neglect  in  the  heir  to  enter. 
And  probably  it  may  be  an  old  English 
word;  for  when  we  say  there  is  a  laches 
of  entry,  it  is  all  one  as  if  it  were  said : 
there  is  a  lack  of  entry ;  and  in  this  sig- 
nification it  is  used.  Litt.  136."  4  Jac. 
Law  Diet.  67. 

Neglect  to  Act.— In  Sebag  v.  Abit- 
hol.4  M.&  S.  462,  the  question  arose 
whether  failure  to  present  a  bill  of  ex- 
change at  the  specified  place  of  pay- 
ment was  sufficient  to  discharge  the 
acceptor.  Lord  Ellenborough  said: 
"Laches  is  a  neglect  to  do  something 
which  by  law  a  man  is  obliged  to  do. 
Whether  my  .neglect  to  call  at  a  house 
where  a  man  informs  me  that  I  may 
get  the  money  amounts  to  laches  de- 
pends on  whether  I  am  obliged  to  call 
there." 

Negligence   Mart   be    Imputable. — 

"Laches  presupposes  not  only  lapse  of 
time,  but  also  the  existence  of  circum- 
stances, which  render  negligence  im- 
putable, and  unless  reasonable  diligence 
is  shown  in  the  prosecution  of  a  claim 
to  equitable  relief,  the  court,  acting  on 
the  maxim,  vigilantibus  non  dormien- 
tibus subvenieunt  leges,  will  decline  to 
interfere."  Lindley  on  Partnership  (4th 
Eng.  ed.)  902. 

Presumption  of  Abandonment.  — 
"Laches  is  the  neglect  or  omission  to 
do  something  which  the  party  ought  to 
do,  and  mere  lapse  of  time  "unaccom- 
panied by  any  circumstance  to  make  it 
to  the  interest  of  the  creditor  (the 
grantee  in  a  money  bond)  to  call  in  the 


investment,  and  during  all  of  which 
time  the  debtor  is  scrupulously  fulfil- 
ling all  hisobligations.can  never  amount 
to  such  laches  or  neglect  on  the  part  of 
the  creditor  as  to  defeat  his  rights.  In 
Nelson  v.  Carrington,  4  Munf.  (Va.) 
332,  343,  the  doctrine  of  this  court  was, 
'that  such-  lapse  is  only  permitted  in 
equity  to  defeat  an  acknowledged  right, 
on  the  ground  of  affording  evidence  of 
a  presumption  that  that  right  hag  been 
abandoned;  that  it  therefore  never  pre- 
vails when  that  presumption  is  out- 
weighed by  opposing  facts  and  circum- 
stances.'" Coles'  Admr.  v.  Ballard, 78 
Va.  139,  147.  See  also  Wissler  v. 
Craig's  Admr.,  80  Va.  22,30. 

Inexcusable  Inattention  to  One's  In- 
terests.— In  Smith  v.  Duncan,  16  N.J. 
Eq.  240,  242,  the  court  use  the  phrase 
"Inexcusable  negligence  and  inattention 
to  one's  interests"  as  synonymous  with 
the  term  "laches." 

Lapse  of  Time  Insufficient. — "What 
constitutes  a  stale  equity  is  a  vexed 
question,  hardly  susceptible  of  ar  ac- 
curate definition.  Length  of  time 
alone  is  not  a  test  of  stateness."  Pasch- 
all  v .  Hinderer.  28  Ohio  St.  568.  580. 

1.  Smith  v.  Clay,  3  Bro.  Ch.640. 

Lord  Camden  said  in  this  case: 
"A  court  of  equity  has  always  refused 
to  aid  stale  demands,  where  the  party 
has  slept  upon  his  rights,  and  acqui- 
esced for  a  great  length  of  time. 
Nothing  can  call  forth  this  court  into 
activity  but  conscience,  good  faith  and 
reasonable  diligence;  where  these  are 
wanting  the  court  is  passive  and  does 
nothing.  Laches  and  neglect  are  al- 
ways discountenanced,  and  from  the 
beginning  of  this  jurisdiction  there  was 
always  a  limitation  to  suits  in  this  court" 

This  dictum  has  met  with  general 
approval,  and  has  been  quoted  fre- 
quently bv  the  courts.  See  Piatt  v. 
Vattier,  34  U.  S.  (9  Pet.)  405;  McKnight 
v.  Taylor,  42  U.  S.  (1  How.)  161; 
Bowman  v.  Wathen,  42  U.  S.  (1  How.) 
189;  Wagner  v.  Baird,  48  U.  S.  (7 
How.)  234;  Badger  v.  Badger,  69  U.  S. 
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nationals  of  Doctrine- 


its  aim  is  the  discouragement,  for 
of  stale  and  antiquated  demands. 

(7  Wall.)  87;  Hume  v.  Beale,  84  U.  S. 
(17  Wall.)  336;  Marsh  v.  Whitmore,  88 
U.  S.  (21  Wall.)  178;  Sullivan  v.  Port- 
land &  K.  R.  Co.,  94  U.  S.  806;  Godden 
v.  Kimmell,  99  U.  S.  201;  Speidel  v. 
Henrici,  120  U.  S.  377;  Johnson  v. 
ohnson,  5  Ala.  90;  Castner  v.  Walrod, 
3  111.  171;  s.  c,  25  Am.  Rep.  369; 
Chew  v.  Farmers'  Bank  of  Maryland, 
2  Md.  Ch.  Dec.  231;  Sedlak  v.  Sedlak, 
14  Oreg.  540;  Hayes'  Appeal,  113  Pa. 
St.  380;  "Doggett  v.  Helm,  17  Gratt. 
(Va.)  96;  Coleman  v.  Lyne,  4  Rand. 
(Va.)  454;  Frader  v.  Jarvis,  23  W.  Va. 
100. 

In  many  cases  a  similar  doctrine  has 
been  enunciated,  although  stated  in  dif- 
ferent language.  See  Perkins  v.  Cart- 
mell,  4  Harr.  (Del.)  270;  Smith  v. 
Coker.  74  Ga.  390;  Akins  v.  Hill,  7  Ga. 
573;  Dickerman  v.  Burgess,  20  111.  266; 
Hughes  v'.  Jones,  2  Md.  Ch.  Dec.  178; 
Smith  v.  Washington,  11  Mo.  App. 
519;  Pickering  v.  Pickering,  38 
N.  H.  400;  Smith  v.  Duncan,  16 
N.  J.  Eq.  240;  Sharp  v.  King,  3 
Ired.  Ch.  (N.  Car.)  402;  Slemmer's 
Appeal,  58  Pa.  St.  168;  Glasscock 
v.  Neltoii,  26  Tex.  150;  Harcourt  v. 
White,  28  Beav.  303;  Cairncross  v. 
Larimer,  3  Macq.  H.  L.  Ca6.  827. 
Mayor  of  Colchester  v.  Lowten,  1  Ves. 
&  B.  226,  246. 

"Every  person  is  bound  to  take  care 
of  his  own  rights,  and  to  vindicate  them 
in  due  season  and  in  proper  order. 
This  is  a  sound  and  salutary  principle 
of  law."  Per  Kent  J.,  in  Le  Guen  v. 
Gouverneur,  1  Johns.  Cas.  (N.  Y.)  436, 
502.  See  also  Galena  &  S.  W.  R.  Co. 
v .  Ennor,  1 16  III.  55. 

"Equity  is  no  more  bound  to  take 
care  of  those  who  can  take  care  of 
themselves,  and  will  not,  than  is  a  court 
of  law."  Sharpe  v.  King,  3  Ired.  Ch. 
(N.  Car.)  402,  405. 

1.  Hume  v.  Beale's  Ex'r,  84  U.  S. 
(17  Wall.)  336;  McKnight  v.  Taylor,  42 
U.  S.(i  How.)  i6t;  Johnson  f.Toulmin, 
18  Ala.  50;  Akins  v.  Hill,  7  Ga.  573; 
Kline  x:  Vogel,  90  Mo.  239;  Giles  v. 
Baremore.  5  Johns.  Ch.  (N.  Y.)  545; 
Haves'  Appeal,  113  Pa.  St.  380;  Fouik 
v.  Brown,  2  Watts  (Pa.)  209. 

Presumption  that  Claim  Unjust. — In 
Akins  v.  Hill,  7  Ga.  573,  577,  the  court 
said:  The  peace  of  society  requires 
there  should  be  limits  put  to  legislation. 
The  justice  and  sense  of  civilized  na- 


the  peace  and  repose  of  society, 


tions  have  ever  favored  limitation  laws. 
There  is  no  principle  of  equity  sounder, 
more  conservative,  and  more  prolific  in 
all  the  fruits  of  peace,  than  this:  that  he 
who  slumbers  over  his  rights,  with  no 
impediment  to  his  asserting  them  until 
the  evidence  upon  which  a  counter 
claim,  if  founded,  may,  from  lapse  of 
time,  be  presumed  to  be  lost;  until  the 
generation  cognizant  of  the  transactions 
between  the  parties  has  passed  away, 
and  until  original  actors  are  in  their 
graves,  and  their  affairs  are  left  to  rep- 
resentatives, the  law,  in  the  exercise  of 
an  equitable  sovereignty,  presumes  it  to 
be  unjust  that  under  such  circumstances 
a  complainant  should  be  heard;  and  in 
nine  cases  out  of  ten  it  is  unjust  in  fact 
as  well  as  in  theory.  It  is  presumed, 
and  the  presumption  grows  out  of  the 
principles  of  human  nature,  developed 
in  universal  experience,  that  men  will 
use  reasonable  diligence  to  get  what 
rightfully  belongs  to  them.  Our  ob- 
servation of  men  teaches  that  they  are 
more  likely  hurriedly  to  assert  a  false 
claim  than  tardily  to  assert  an  equitable 
one.  If  the  claim  be  equitable,  and  an 
adverse  claim  is  acquiesced  in  until  the 
rights  of  third  persons  are  involved,  or 
until  from  the  obliterations  of  time  the 
proofs  of  adverse  claimants  are  lost,  yet 
that  equitable  claim  ought  to  yield  to 
that  general  social  peace  upon  which  its 
exclusion  is  founded.  Nor  ought  the 
claimant  to  complain;  'for  long  years 
the  courts  of  justice  were  open  to  him; 
he  might  have  entered,  but  would  not. 
He  loses  his  rights,  because  from  stu- 
pidity, indifference,  convenience,  or 
some  other  cause,  he  has  failed  to  assert 
them.  His  laches  cannot  be  made 
available  to  him,  through  a  visitation  of 
wrong  and  disaster  to  hundreds  of  his 
fellows.  The  laws  are  not  for  the  indi- 
vidual alone,  they  are  also  for  the  peace 
and  safety  of  the  whole  state." 

Presumption  of  Satisfaction. — In  Giles 
v.  Baremore.  5  Johns.  Ch.  (N.  Y.)  545, 
551,  Kent,  Ch.,  said:  "The  presumption 
to  be  drawn  by  the  courts,  in  the  case  of 
stale  demands,  are  founded  in  sub- 
stantial justice  and  the  clearest  policy. 
If  the  party,  having  knowledge  of  his 
rights,  will  sit  still,  and  without  assert- 
ing them,  permit  persons  to  act  as  if 
they  did  not  exist,  and  to  acquire  inter- 
ests, and  consider  themselves  as  owners 
of  the  property,  there  is  no  reason  why 
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HI.  Distinguished  fbok  Acqutesceikie. — The  terms  "  laches  "  and 
"  acquiescence  "  have  been,  in  many  instances,  used  interchange- 
ably without  any  very  great  attention  being  paid  to  their  proper 
signification.1  The  two  principles  are  so  closely  akin  that  it  has 
been  declared,  on  high  authority,  that  length  of  time,  where  it 
does  not  operate  as  a  positive  bar,  operates  simply  as  evidence  of 

assent  or  acquiescence,*  On  the  other  hand,  it  has  been  declared 

the  presumption  should  not  be  raised,  stantly  kept  in  view  in  wielding  the 
It  is,  therefore,  well  settled  that  the  pre-  transcendent  powers  of  a  court  of 
sumption  that  a  demand  has  been  satis-  equity,  and  it  rests  upon  ample  author- 
fied,  prevails  as  much  in  this  court  as  it  ity,  though  in  my  judgment  it  has  some- 
does  at  law.  Claims  the  most  solemnly  times  not  been  sufficiently  guarded."  It 
established  on  the  face  of  them  will  be  is  evident  that  the  intention  was  to 
presumed  to  be  satisfied  after  a  certain  distinguish  laches  from  the  statutory 
length  of  time.  Matters  of  record,  limitations  of  actions,  but  in  doing  so  the 
deeds,  and  even  a  private  statute,  may  phrase  "lying  by  and  acquiescence"  was 
he  presumed  to  make  a  good  title.  A  used  as  synonymous  with  'laches." 
court  of  equity  makes  the  presumption  2.  Life  Assoc.  of  Scotland  v.  Siddal, 
on  the  facts  before  it,  without  sending  3  De  G.  F.  &  J.  58,  72;  Trader  I'.Jarvis, 
the  case  to  law,  provided  a  jury,  upon  23  W.  Va.  100;  Pusey  v.  Gardner,  21 
the  same  facts,  ought,  and  would,  so  W.  Va.  469;  Kerr  on  Fraud  and  Mis- 
presume.  The  presumption  resolves  take.  305.  See  also  Jenison  v.  Hapgood. 
itself  into  this,  that  a  man  will  naturally  24  Mass.  (7  Pick.)  1;  Barnes  v.  Taylor, 
enjoy  what  belongs  to  him.  These  are  27  N.  J.  Eq.  259;  Villines  v.  Norfleet,  2 
principles  of  decision  adopted  and  Dev.  Eq.  <N.  Car.)  167;  Irvine  v. 
sanctioned  in  a  variety  of  cases,  and  by  Robertson,  3  Rand.  ( Va.)  549,  553. 
a  succession  of  learned  judges  in  the  Laches  aB  Evidence  of  Acquiescence.— 
English  court  of  chancery,  and  their  In  Life  Ass'n  of  Scotland  v.  Siddal,  3 
solidity  is  not  to  be  questioned.*'  De  G.  F.  &  J.  58,  72,  Turner,  L.J., 

1.  In  Lux  v.  Ha»gin,  69  Cal.  255,  270,  said:  "Length  of  time,  where  it  does  not 
the  court  said:  "Each  of  the  terms  operate  as  a  statutory  or  positive  bar, 
'delay,' 'laches'  and  'acquiescence,' has  operates.I  apprehend.simply  as  evidence 
its  appropriate  meaning.  Laches  would  of  assent  or  acquiescence.  The  two 
strictly  seem  to  imply  neglect  to  do  that  propositions  of  a  bar  by  length  of  time 
which  ought  to  have  been  done;  ac-  and  by  acquiescence  are  not,  as  I  con- 
quiescence,  a  resting  satisfied  with  or  ceive,  distinct  propositions.  They  con- 
submission  to  an  existing  state  of  things,  stitute  but  one  proposition,  and  that 
Laches  (at  least  with  other  facts)  may  proposition,  when  applied  to  a  question 
be  evidence  of  acquiescence;  and  of  this  description,  is  that  the  cestui  qtu 
acquiescence  may  beevidence  of  consent,  trust  assented  to  the  breach  of  trust." 
In  the  decisions  of  the  reported  cases,  Campbell,  L.  Ch.,  concurred  in  these 
however,  'laches'  has  sometimes  been  views,  saying:  "On  the  general  doctrine 
employed  as  the  equivalent  of  'mere  of  acquiescence  by  cestuis  que  trust, 
delay,  and  sometimes  'laches'  or  'gross  which  has  lately  been  so  much  can- 
laches'as  the  equivalent  of 'acquiescence'  vassed,  I  agree  in  the  explanation 
It  is,  therefore,  important  to  consider  of  the  subjecting  which  has  been 
the  context,  in  connection  with  which  so  lucidly  given  by  Lord  Justicb 
either  of  these  expressions  has  been  Turner.  I  must  add  that  although  the 
used  by  a  judge,  in  order  to  ascertain  in  rule  be  that  the  onus  lies  on  the  party 
what  sense  it  is  employed."  relying  on  acquiescence  to  prove  the 

So,  in  Fisher  v.  Boody,  1  Curt.  206,  facts  from  which  the  consent  of  the  <■«/»»* 

219,  Curtis,  J.,  said:  "This  distinction  que  trust  is  to  be  inferred,  it  is  easy  to 

between  a  positive  bar  from  lapse  of  conceive  casts  in  which  from  great  lapse 

time,  and  that  of  lying  by  and  acquies-  of  time,  such  facts  might  and  ought  to 

cence  which  will  cause  a  court  of  equity  be  presumed." 

to  look  upon  the  proofs  with  some  dis-       In  Villines  v.  Norfleet,  2  Dev.  Eq.  (N. 

trust,  and  to  refuse  relief  unless  the  de-  Car.)  167,  the  court  used  language 

lay  and  acquiescence  are  ■  satisfactorily  which  agrees  with  this  proposition,  but 

accounted  for,  I  consider  a  most  im-  which  also  seems  to  set  up  lapse  of 

portant  principle,  necessary  to  be  con-  time  as  in  itself  a  bar  to  an  equitable 
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that  the  terms  are  not  synonymous,  but,  on  the  contrary,  are  dis- 
tinguishable in  their  meaning.1 


claim.  In  that  case  the  court  said: 
Time  is  evidence,  from  the  acquies- 
cence in  the  exercise  by  another  of  an 
adverse  right  of  the  grant  of  that  right. 
But  it  is  further  respected  upon  a  prin- 
ciple of  public  policy,  as  a  bar  to  the 
investigation  of  that  right,  because  the 
truth  cannot  be  discovered." 

In  Jenison  v.  Hapgood,  24  Mass.  (7 
Pick.)  1,  Parker,  J.,  used  language 
which  seems  to  concur  with  the  views 
of  Turner,  L.J.  He  said:  "There  is  no 
precise  rule  as  to  what  length  of  time  or 
what  other  fact  .or  circumstance  shall 
be  considered  sufficient  proof  of  ac- 
quiescence." 

Similar  language  was  employed  bv 
the  court  in  Barnes  v.  Taylor,  27  N.  j. 
Eq.  259.  In  that  case  the  complain- 
ants sought  to  establish  a  constructive 
trust.  It  was  held,  however,  that 
acquiescence  in  certain  sheriff's  sales 
precluded  them  from  maintaining  the 
bill.  The  court  say :  "For  twenty  years 
Dr.Taylor  has  held  possession  of  the 
property  in  question,  and  has  exercised 
overit  acts  of  complete  and  exclusive 
ownership.  He  has  paid  the  taxes  on  it  as 
his  own,  has  mortgaged  it,  and  has  in 
every  way  claimed  to  be  the  owner  to  the 
knowledge  of  both  William  and  John 
(complainant's  decedents),  who  per- 
mitted him  so  to  treat  and  deal  with  it 
and  never  questioned  his  right  so  to  do. 
John,  notwithstanding  the  statement  of 
the  bill  to  the  contrary,  does  not  appear 
to  have  occupied  any  part  of  the  prop- 
erty after  the  sheriff's  sales.  William 
occupied  part  of  it.  but  Dr.  Taylor 
swears  it  was  entirely  by  sufferance, 
and  there  is  no  evidence  to  the  contrary. 
Neither  William  nor  John  ever  took 
any  steps  to  bring  Dr.  Taylor  to  a 
settlement,  or  to  challenge  his  title, 
but  for  over  t wtnty  years  permitted  him 
to  claim  and  deal  with  the  property  in 
all  respects  as  his  own.  Here  is  such 
proof  of  acquiescence  on  the  part  of  those 
immediately  affected  by  the  alleged 
frauds  as  conclusively  settles  the  merits 
of  the  case." 

1-  Archbold  v.  Scully,  9  H  L.  Ca. 
360,  383;  De  Bussche  v.  Alt.  L.  R.,  8 
Ch.  Div.  286,  314;  Leeds  v.  Amherst,  2 
Phill.  Ch.  117,  123;  Wood  Lim.of  Act , 
$  62. 

Terms  Not  Synonymous. — In  Duke  of 
Leeds  v.  Amherst,  2  Phill.  Ch.  117, 
123,  the  plaintiff  sued  for  an  account- 


ing for  an  equitable  waste  committed 
by  a  tenant  for  life.  Addressing  him- 
self to  the  reasons  urged  against  the 
plaintiff's  right  to  recover,  Cotten- 
mam,  L.  Ch.,  said:  "Several  grounds 
were  suggested  for  that  purpose.  First, 
acquiescence.  Now  acquiescence  is  not 
the  term  which  ought  to  be  U6ed.  If  a 
party  having  a  right  stands  by  and  sees 
another  dealing  with  the  property  in  a 
manner  inconsistent  with  that  right, 
and  makes  no  objection  while  the  act 
is  in  progress,  he  cannot  afterwards 
complain.  In  that  sense,  however, 
there  is  no  acquiescence  here. 
The  defence  which  is  really  intended  to 
be  set  up  is  not  acquiescence,but  release 
or  abandonment  of  the  party's  rights." 

Acquiescence  Only  Applicable  While 
Act  In  Progress. — In  De  Bussche  v. 
Alt,  L.  R.,  8  Ch.  Div.  286,  314, 
Thbsiger,  L.  J.,  said  that  acquies- 
cence "may  be  defined  as  quiescence 
under  such  circumstances  as  that  as- 
sent may  be  reasonably  inferred  from 
it,  and  is  no  more  than  an  instance  of 
the  law  of  estoppel  by  words  or  con- 
duct. But  when  once  the  act  is  com- 
pleted without  any  knowledge  or  as- 
sent upon  the  part  of  the  person  whose 
right  is  infringed,  the  matter  is  to  be 
determined  on  very  different  legal  con- 
siderations. A  right  of  action  has 
vested  in  him,  which — at  all  events  as  a 
general  rule— cannot  be  divested  with- 
out accord  and  satisfaction,  or  release 
under  eeal.  Mere  submission  to  the 
injury  for  any  time  short  of  the  period 
limited  by  statute  for  the  enforcement 
of  the  right  of  action  cannot  take  away 
such  right,  although  under  the  name  of 
laches  it  may  afford  a  ground  for  re- 
fusing relief  under  spme  particular  cir- 
cumstances." 

Acquiescence  Means  More  than  Laches. 
— In  Archbold  r.  Scully,  9  H.  L.  Ca. 
360,383,  Lord  Wensleydale  said: 
"So  lar  as  laches  is  a  defence  I  take  it 
that  where  there  is  a  statute  of  limita- 
tions the  objection  of  simple  laches  does 
not  apply  until  the  expiration  of  the 
time  allowed  by  statute.  But  acquies- 
cence is  a  different  thing;  it  means  more 
than  laches.  If  a  party  who  could  ob- 
ject lies  by  and  knowingly  permits  an- 
other to  incur  an  expense  in  doing  an 
act  under  the  belief  that  it  would  not 
be  objected  to,  and  so  a  kind  of  permis- 
sion may  be  said  to  be  given  to  another 
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Acquiescence  has  been  defined  as  quiescence  under  such  cir- 
cumstances that  assent  may  reasonably  be  inferred  from  it;1  but 
in  order  to  deprive  a  person  of  his  legal  rights  it  must  amount  to 
fraud.*   There  can  be  no  acquiescence  except  the  person  alleged 


to  alter  his  condition,  he  may  be  said  to 
acquiesce;  but  the  fact  of  simply 
neglecting  to  enforce  a  claim  for  the 
period  during  which  the  law  permits 
him  to  delay,  without  losing  his  right, 
I  conceive,  cannot  be  any  equitable 
bar." 

In  Harcourt  v.  White,  28  Beav.  303, 
308,  Sir  John  Romilly,  M.  R.,  de- 
clared that  "it  is  important  to  dis- 
tinguish between  mere  negligence  and 
acquiescence." 

Probably  the  true  sense  of  the  words 
"laches"  and  "acquiescence"  is  to  be 
found  in  2  Story  Eq.,  $  1520,  where 
"gross  laches  in  prosecuting  rights  or 
long  or  unreasonable  acquiescence  in  the 
assertion  of  adverse  rights"  is  referred 
to,  thus  applying  the  term  "laches"  to 
the  failure  to  act  in  asserting  a  positive 
right,  and  "acquiescence"  to  the  failure 
to  resist  the  assertion  of  a  right  on  the 
part  of  another. 

1.  De  Bussche  v.  Alt,  L.  R.,  8  Ch. 
Div.  286,  314. 

Webster  defines  "acquiescence"  as  a 
"silent  assent"  or  "submission";  or  a 
"submission  with  apparent  content;  dis- 
tinguished from  avowed  consent  on  the 
one  hand,  and  on  the  other  from  oppo- 
sition or  open  discontent." 

In  its  derivation  and  general  use  ac- 
quiescence implies  "passivity,"  yet  Mr. 
Wood,  disregarding  all  authority,  de- 
clares that  "acquiescence  implies  active 
assent."    Wood  Lim.  of  Act.,  §  62. 

Legal  Meaning  of  Term. — In  De 
Bussche  v.  Alt,  L.  R.,  8  Ch.  Div.  286, 
314,  Thesioer,  L.  J., said:  "It  remains 
to  1-e  considered  whether,  short  of  rati- 
fication or  adoption,  the  plaintiff  in  any 
way  precluded  himself  from  taking  the 
present  proceedings.  The  term  'acqui- 
escence,' which  has  been  applied  to  his 
conduct,  is  one  which  was  said  by  Lord 
Cottenham,  in  Duke  of  Leeds  v. 
Amherst,  2  Phill.  Ch.  117,  123,  ought 
not  to  be  used;  in  other  words,  it  does 
not  accurately  express  any  known  legal 
defence,  but,  if  used  at  all,  it  must  have 
attached  to  it  a  very  different  significa- 
tion, according  to  whether  the  acquies- 
cence alleged  occurs  while  the  act  ac- 
quiesced in  is  in  progress  or  only  after 
it  has  been  completed.  If  a  person 
having  a  right  and  seeing  another  about 


to  commit  or  in  the  course  of  commit- 
ting an  act  infringing  upon  that  right, 
stands  by  in  such  a  manner  as  really  to 
induce  the  person  committing  the  act, 
and   who  might  otherwise  have  ab 
stained  from  it,  to  believe  that  he  as- 
sents to  its  being  committed,  he  cannot 
afterwards  be  heard  to  complain  of  the 
act.   This,  as  Lord  Cottenham  said 
in  the  case  already  cited,  is  the  proper 
sense  of  the  term  'acquiescence,'  and  in 
that  sense  may  be  defined  as  quiescence 
under  such  circumstances  as  that  assent 
may  reasonably  be  inferred  from  it, 
and  is  no  more  than  an  instance  of  the 
law  of  estoppel  by  words  or  conduct" 
In  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  159,  187,  a  case  in  which  the 
legality  of  the  issuance  of  certain  pre- 
ferred stock  of  a  corporation  was  im- 
peached, language  of  a  similar  import 
was  used.    In  that  case  the  court  said: 
"We  suppose  acquiescence  or  tacit  as- 
sent to  mean  the  neglect  to  promptly 
and  actively  condemn  the  unauthorized 
act  and  to  seek  judicial  redress  after 
knowledge  of  the  committal    of  it, 
whereby  innocent  third  parties  have 
been  led  to  put  themselves  in  a  posi- 
tion from  which  they  cannot  be  taken 
without  loss.    It  is  the  doctrine  of 
equitable  estoppel,  which  applies  to 
members  of  corporate  or  associated 
bodies  as  well  as  to  persons  acting  in 
a  natural  capacity."    See  also  Dann  v. 
Spurrier,  7  Ves.  231,  in  which  Lord 
Eldon  uses  language  of  a  similar  im- 
port. 

a.  Willmott  v.  Barber,  L.  R.,  15  Ch. 
Div.  96,  105. 
Laches    Amounting   to  Fraud.— In 

Willmott  v.  Barber,  supra,  the  plaintiff 
sued  for  the  specific  performance  of  a 
covenant  in  a  sublease,  by  which  the 
lessee,  in  the  original  lease,  bound  him- 
self to  sell  his  interest  in  the  demised 
premises.  The  lessee  refused  to  per- 
form, on  the  ground  that  the  principal 
lease  contained  a  provision  prohibiting 
him  from  assigning  his  interest  or  sub- 
letting the  premises  without  the  assent 
of  the  lessor  in  writing,  and  that  the 
lessor  had  refused  to  give  such  assent 
The  plaintiff  made  the  lessor  a  party 
to  the  suit,  and  sought  to  compel  him  to 
give  his  consent  on  the  ground  that  he 
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to  have  acquiesced  knows  of  the  infringement  of  his  iegal  rights.1 
Acquiescence  binds  not  only  persons  acting  in  an  individual 
capacity,  but  also  shareholders  of  a  corporation.*  But  when  the 
power  to  assent  exists  only  by  virtue  of  a  statute,  and  is  then 


had  acquiesced  in  improvements  which 
plaintiff  had  made,  with  a  view  to  ac- 
quiring the  lessee's  interest  Fry,  L. 
J.,  in  disposing  of  this  part  of  the  case, 
said:  "It  has  been  said  that  the  acqui- 
escence which  will  deprive  a  man  of  his 
legal  rights  must  amount  to  fraud,  and 
in  my  view  that  is  an  abbreviated  state- 
ment of  a  very  true  proposition.  A 
man  is  not  to  be  deprived  of  his  legal 
rights,  unless  he  has  acted  in  such  a 
way  as  would  make  it  fraudulent  for 
him  to  set  up  those  rights.  What, 
then,  are  the  elements  or  requisites 
necessary  to  constitute  fraud  of  that  de- 
scription? In  the  first  place  the  plain- 
tiff must  have  made  a  mistake  as  to  his 
legal  rights.  Secondly,  the  plaintiff 
must  have  expended  some  money  or 
must  have  done  some  act  (not  neces- 
sarily upon  the  defendant's  land)  on 
the  faith  of  his  mistaken  belief. 
Thirdly,  the  defendant,  the  possessor  of 
the  legal  right,  must  know  of  the  exist- 
ence of  his  own  right,  which  is  incon- 
sistent with  the  right  claimed  by  the 
plaintiff.  If  he  does  not  know  of  it.  he 
is  in  the  same  position  as  the  plaintiff, 
and  the  doctrine  of  acquiescence  is 
founded  upon  conduct  with  a  knowl- 
edge of  your  legal  rights.  Fourthly,  the 
defendant,  the  possessor  of  the  legal 
right,  must  know  of  the  plaintiff's  mis- 
taken belief  of  his  rights.  If  he  does  not, 
there  is  nothing  which  calls  upon  him  to 
assert  his  own  rights.  Lastly,  the  defend- 
ant, the  possessor  of  the  legal  right,  must 
have  encouraged  the  plaintiff  in  his  ex- 
penditure of  money  or  in  the  other  acts 
which  he  has  done,  either  directly  or 
by  abstaining  from  asserting  his  legal 
right.  Where  all  these  elements  exist 
there  is  a  fraud  of  such  a  nature  as  will 
entitle  the  court  to  restrain  the  possess- 
or of  the  legal  right  from  exercising  it, 
but  in  my  judgment  nothing  short  of 
this  will  do." 

1.  Beeson  v.  Beeson,  o  Pa.  St.  279, 
300;  Life  Ass'n  of  Scotland  v.  Siddal, 
3  De  G.  F.  &  J.  58.  74;  Wilmott  v.  Bar- 
ber. L.  R.,  15  Ch.  Div.  96, 105;  Weldon 
v .  Dicks,  L.  R.,  10  Ch.  Div.  247;  Earl 
Beauchamp  v.  Winn,  L.  R.,  6  H.  L. 
323;  Cholmondely  v.  Clinton,  2  Mer. 
171,  361. 

Acquiescence  Imports  Knowledge.— In 


Life  Ass'n  of  Scotland  r.  Siddal,  3  De 
G.  F.  &  J.  s8,  74,  Turner,  L.  J  ,  said: 
"Acquiescence,  as  I  conceive,  imports 
knowledge,  for  I  do  not  see  how  a  man 
can  be  said  to  have  acquiesced  in  what 
he  did  not  know." 

In  Earl  Beauchamp  r.  Winn,  L.  R., 
6  H.  L.  223,it  was  held  that  acquiescence 
in  what  has  been  done  will  not  be  a  bar 
to  relief  when  a  person  alleged  to  have 
acquiesced  has  acted  or  abstained  from 
acting  through  being  ignorant  that  he 
possessed  rights  which  would  be  availa- 
ble against  that  which  he  permitted  to 
be  enjoyed. 

8.  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  159,  187:  Evans  v.  Small- 
combe,  L.  R.,  3  H.  L.  249,  256. 

Acquiescence  of  Shareholders. — In 
Evans  v.  Smallcombe.  L.  R.,  3  H.  L. 
249,  the  question  as  to  the  acquiescence 
of  shareholders  arose  in  proceedings  to 
settle  the  list  of  contributor's,  it  was 
urged  that  as  the  shareholders  had  never 
authorized  the  cancellation  of  certain 
shares,  the  holder  thereof  was  liable. 
Lord  Cairns  said:  "I  only  desire  to 
add  one  word  with  regard  to  a  phrase 
which  I  think  in  matters  of  this  kind  is 
somewhat  misapplied,  namely,  the 
phrase  'acquiescence.'  If  by  'acquies- 
cence' is  meant  a  course  of  conduct 
which  amounts  to  active  and  intelligent 
consent,  I  think  it  very  likely  that 
many  of  those  shareholders  could  not 
be  held  to  have  actively  or  intelligently 
consented  to  what  was'going  on.  But 
what  I  think  is  the  real  question  to  be 
looked  at  in  any  case  of  this  kind  is 
this:  Had  the  shareholders  notice  of 
the  way  in  which  the  affairs  of  the  com- 
pany were  being  conducted,  and  its 
property  was  being  managed,  and  of 
the  rights  and  interests  which  were  being 
created  with  regard  to  the  stock  of  the 
company  ?  If  they  had  that  notice,  and 
if  they  were  content  not  to  oppose  those 
acts  which  they  knew  were  every  day 
being  done,  then  I  think  they  are  de- 
barred in  point  of  equity  from  coming 
forward  at  a  later  period  for  the  pur- 
pose of  undoing  the  rights  and  releases 
which  were  being  created  and  given, 
although  it  might  well  be  that  any 
remedy  to  which  they  would  originally 
have  been  entitled  against  the  executive 
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limited  to  a  specified  manner,  there  can  be  no  acquiescence  by 
conduct.1 

IV.  Essentials — 1.  Delay — a.  Effect  of  Mere  Delay. — Notwith- 
standing the  fact  that  courts  of  equity  have  generally  used  lan- 
guage which  will  preserve  their  jurisdiction  over  any  cases  that 
might  come  before  them,  a  few  instances  are  to  be  found  in  which 
it  has  been  declared  that  mere  lapse  of  time  may  act  as  a  positive 
bar  even  in  cases  of  purely  equitable  jurisdiction*    On  the  other 


of  the  company  for  any  breach  of  duty 
on  their  part  might  be  unaffected  even 
by  the  lapse  of  time." 

1.  Statutory  Power  to  Consent  In 
Writing. — A  board  having  only  a  stat- 
utory power  to  consent  in  writing  to  a 
particular  act  cannot  be  bound  by  tacit 
acquiescence.  Kerr  v.  Corporation  of 
Preston,  L.  R.,  Ch.  Div.  463.  In  this 
case  a  board  was  by  statute  authorized 
to  consent  in  writing  to  the  erection  of 
buildings  which  projected  beyond  the 
building  line  of  a  street.  The  plain- 
tiffs urged  that  the  board  had  tacitly 
given  such  consent  to  the  erection  of 
their  buildings.  Jessel,  M.  R.,  said: 
"Even  if  the  plaintiffs  had  received  no 
reply  from  the  local  board,  that  could 
not  amount  to  acquiescence  on  the  part 
of  the  board.  The  only  power  the 
board  had  in  the  matter  was  to  consent; 
that  consent  they  were  to  grant  in  one 
particular  way;  they  could  not  dispense 
with  the  requirement  of  the  act,  and  no 
power  short  of  an  act  could  allow  them 
to  dispense  with  that  requirement.  In 
the  common  case  of  acquiescence  the 
man  who  acquiesces  has  a  right  to 
allow  that  to  be  done  which  he  stands 
by  and  sees  done;  but  here  the  local 
board  had  no  right  to  do  anything  ex- 
cept give  a  consent  in  writing;  therefore 
the  ordinary  doctrine  of  acquiescence 
does  not  apply." 

2.  See  Akins  v.  Hill,  7  Ga  573,  577; 
Steiger's  Admr.  r.  Hillen,  5  Gill  &J. 
(Md.)  121,  132;  Bliss  v.  Prichard,  67 
Mo.  181;  Perry  v.  Craig,  3  Mo.  516; 
Smith  v.  Washington,  11  Mo.  App. 
519.  526;  Ferson  v.  Sanger,  Davies  (U. 
SO252;  Sullivan  ^.Portland  &  Kennebec 
R.  Co.,  94  U.  S.  806;  Smith  v.  Clay,  3 
Bro.  Ch.  640;  Stratford  v.  Lord  Aid- 
borough,  Beat.  228;  Smallcombe's  Case, 
L.  R.,  3  Eq.  769. 

Limitation  in  Equity. — In  the  cele- 
brated dictum  of  Lord  Camden,  in 
Smith  v.  Clay,  3  Bro.  Ch  640,  it  is  de- 
clared that  "from  the  beginning  of  this 
jurisdiction  there  was  always  a  limita- 
tion to  suits  in  thte  court."  Similarly,  in 


Ferson  v.  Sanger.Davies  (U.S.)  252,263. 
it  was  said:  "Lapse  of  time  in  equity 
operates  not  only  as  a  positive  bar,  ex- 
tinguishing the  civil  title  or  right  while 
it  leaves  the  natural  right  to  have  all 
that  effect  which  the  law  allows  it  (and 
this  is  the  case  where  the  court  acts  in 
obedience  to  the  statute),  but  it  also  has 
an  operation  in  cases  not  within  the 
statute,  so  that  there  has  always  been  a 
limitation  of  suits  in  equity  of  every  de- 
scription. It  is  a  rule,  adopted  by  the 
court  in  the  public  interest  and  for  the 
peace  of  society,  to  discourage  litigation 
of  stale  and  antiquated  demands.  On 
this  principle  the  court  refuses  to  inter- 
pose its  extraordinary  authority,  unless 
the  party  prosecutes  his  right  with  rea- 
sonable diligence.  If  he  sleeps  on  his 
rights  for  an  unreasonable  length  of 
time,  the  court  will  withhold  its  hand 
and  leave  him  to  his  legal  remedy." 

Lapse  of  Time  Will  Preclude  Relief— 
In  Stratford  v.  Lord  Aldborough,  Beat 
228,  236,  the  plaintiff  sought  to  charge 
the  estate  of  a  person  deceased  with  a 
proportion  of  a  rent  charge  which  had 
been  settled  under  a  family  arrange- 
ment. The  court  said:  "To  adopt  a 
general  rule  that  no  lapse  of  time  would 
preclude  its  interference,  would  intro- 
duce a  principal  that  must  work  infinite 
mischief  to  the  peace  and  safety  of 
families.  That  such  claims  should  be 
allowed  to  rest  dormant  during  twenty 
years  that  the  party  lived,  and  then 
should  be  enforced  by  this  court  against 
his  family,  would  in  many  instances 
subvert  family  provisions  and  ruin 
innocent  families."  So.  too,  in  Akins  v. 
Hill,  7  Ga.  573,  577,  the  court  declare 
that  "mere  lapse  of  time  is  a  good  de- 
fence in  equity-,"  in  Bliss  v.  Prichard, 
67  Mo.  181,  that  "unreasonable  delay 
and  mere  lapse  of  time  are  an  equtiable 
defence;  and  courts  of  equity  always  re- 
fuse to  interfere  where  there  has  been 
gross  negligence  in  the  prosecution  of 
rights;  and  in  Smallcombe's  Case,  L. 
R.,  3  Eq.  769,  it  was  held  that  lapse  ot 
time  is  a  bar  to  all  proceedings  in  equity 
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hand,  it  must  be  noticed  that  the  courts  in  some  cases  have,  not- 
withstanding great  delay,  enquired  into  the  equities  between  the 
parties,  and,  where  it  was  apparent  that  justice  could  be  done, 
have  given  relief.1    When  the  delay  is  of  such  a  nature  as  to  pre- 


for  the  purpose  of  undoing  any  transac- 
tion which  is  not  tainted  by  fraud, 
meaning  thereby  an  act  not  involving 
grave  moral  guilt. 

Delay  a  Bar  Independently  of  Any 
Presumption. — In  Hercy  v.  Dinwoody, 
2  Ves.  Jr.  87,  90,  a  bill  was  filed  by  a 
creditor  against  the  executors  of  his 
debtors  for  an  account  after  a  delay 
of  thirty-three  years.  The  master  of 
the  rolls  (Sir  Richard  Arden)  refused 
the  prayer  for  relief,  notwithstanding 
the  facts  were  such  as  to  preclude  any 
presumption  of  satisfaction.  He  said: 
"It  is  insisted  that  the  court  is  boun  d, 
under  these  circumstances,  to  permit 
these  parties  to  take  the  accounts.  It  is 
said,  truly,  that  this  is  not  like  the  cases 
where  a  sum  of  money  is  adjudged  to 
be  due  to  a  particular  person,  who  has  a 
right  to  give  a  receipt  for  it;  and,  there- 
fore, if  he  permits  the  cause  to  sleep,  the 
court  must  presume  that,  if  it  had  not 
been  paid,  he  would  have  stirred,  as 
this  is  not  a  case  in  which  Matthews  or 
Vance  could  have  discharged  them- 
selves but  by  payment  into  court. 
Certainly  there  is  a  great  difference  be- 
tween the  cases;  and  this  is  not  so  strong 
as  that  of  a  sum  actually  due  and  to  be 
enforced  at  the  will  of  the  party.  No 
such  presumption  arises  here  as  in  that 
case.  Though  I  admit  that  difference, 
I  am  extremely  unwilling  to  say  that  in 
such  a  case  as  this  no  length  of  time 
would  be  sufficient.    For  the  reasons 

f'ven  in  Lord  Deloraine  v.  Browne,  3 
ro.  Ch.  633,  independent  of  the  ques- 
tion of  satisfaction,  but  on  account  of 
the  very  neglect,  and  the  misciief  and 
disturbance  that  may  arise,  though  the 
presumption  of  satisfaction  is  not  so 
strong,  yet  the  laches  and  neglect  may 
be  such  as  to  make  it  a  matter  of  public 
policy  that  the  party  guilty  of  it  shall 
abide  by  the  consequences." 

1.  Bollinger  v.  Chouteau,  20  Mo.  89; 
Obert  v.  Obert,  12  N.  J.  Eq.  423; 
Aylett's  Exr.  v.  King  u  Leigh  (Va.) 
486;  Earl  Beauchamp  v.  Winn,  L.  R.,  6 
H.  L.  223;  Morse  v.  Royal,  12  Ves.  355. 

Relief  Against  Mistake.— In  Earl 
Beauchamp  v.  Winn,  L.  R.,  6  H.  L. 
223,  it  was  held  that  although  error, 
«".  e~,  mistake,  has  been  honestly  enter- 
tained for  a  number  of  years,  equity 


has  never  refused  to  interfere  solely  on 
the  ground  of  length  of  time. 
Facts  Insufficient  to  Afford  Bar.— A 

mortgage  was  foreclosed  in  1821,  and 
thirty -six  years  afterwards  a  suit  was 
brought  to  redeem  the  premises.  Not- 
withstanding the  delay,  redemption  was 
allowed,  on  the  ground  that  the  judg- 
ment of  foreclosure  was  irregular  and 
void,  although  the  property  in  con- 
sequence of  the  growth  of  the  country 
and  valuable  improvements  made  by 
the  persons  in  possession,  had  greatly 
increased  in  value.  The  court  say: 
"The  stateness  of  a  claim  will  not  prove 
a  valid  defence  when  the  facts  by  which 
it  exists  would  not  afford  a  bar  in 
equity.  In  Procter  v.  Cowper,  2  Vern. 
376,  a  bill  to  redeem  a  mortgage  made 
in  1642,  fifty-eight  years  before,  was 
allowed  and  a  redemption  decreed. 
Here-  were  three  decedents  on  the  de- 
fendant's part,  and  four  on  the  plain- 
tiff's, the  length  of  time  being  answered 
for  the  greatest  part  by  infancy  and 
coverture,and  because  a  bill  was  brought 
in  1686  to  foreclose.  This  was  done  in 
the  year  1700."  Bollinger  v.  Chouteau, 
20  Mo.  89. 

Evidence  Sufficient,  Notwithstanding 
Length  of  Time. — In  Aylett's  Exr.  v. 
King,  11  Leigh  (Va.)  486,491,8  bill  to 
resettle  an  executor's  account  was 
allowed,  notwithstanding  great  delay 
and  the  death  of  the  executor  and  his 
sureties.  The  reason  of  the  decision  is 
apparent  from  the  following  extract 
from  the  opinion:  "In  the  exercise  of  a 
sound  discretion  arising  on  the  circum- 
stances of  each  case,  the  courts  have  re- 
fused to  decree  an  account  where  the 
transactions  have  become  obscure  or 
invoh  ed;  or  where  the  representatives 
would  be  subjected  to  insuperable  diffi- 
culties or  great  inconvenience  in  hunting 
up  testimony,  or  where,  from  the  loss  of 
vouchers  or  death  of  witnesses,  any  in- 
jury was  likely  to  result;  or  where,  from 
the  relation  of  the  parties  to  each  other, 
a  presumption  of  satisfaction  fairly 
arises  upon  the  whole  case.  But  it 
seems  to  me  none  of  these  obstacles  to 
a  fair  adjustment  of  the  accounts  pre- 
sent themselves  in  this  case.  Much  the 
greater  part  of  the  demand  consisted  of 
a    balance  ascertained   to  be  in  the 
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vent  substantial  justice  being  done  between  the  parties,  the 
courts  are  ready  to  declare  that  the  remedy  sought  is  inequitable 
and  must  be  refused.1 

Lapse  of  time,  when  it  does  not  operate  as  a  statutory  or  posi- 
tive bar,  operates  by  way  of  evidence,*  and  may  create  a  pre- 


hands  of  the  executor  by  the  report  re- 
turned and  filed  in  1818.  It  has  been  in- 
creased by  restating  the  account  on  prop- 
er principles,  by  a  few  items  disclosed  by 
the  inventory,  with  which  the  executor 
omitted  to  charge  himself;  and  by  some 
additional  charges  sustained  by  clear 
testimony.  No  loss  of  vouchers  or  tes- 
timony is  averred;  no  difficulties  are 
suggested  in  the  way  of  a  fair  settle- 
ment, and  the  account  was  settled  with 
so  much  facility  that  no  exception  has 
been  taken  to  it.  Under  such  circum- 
stances it  seems  to  me  that  it  would  be 
going  much  further  than  the  courts 
have  yet  done,  to  hold  that  the  mere 
lapse  of  time  in  this  case  operates  as  a 
bar." 

On  similar  principles  a  bill  to  set 
aside  an  administrator's  sale  on  the 
ground  of  fraud,  was  allowed,  notwith- 
standing the  delay.  The  court  said: 
"Nor  is  it  suggested  that  the  defendant's 
rights  have  been  prejudiced  by  the 
delay.  The  material  facts  in  the  case 
are  clearly  established  by  documentary 
evidence,  or  by  the  testimony  of  living 
witnesses.  No  serious  doubt  rests  upon 
any  part  of  the  case.  The  controversy 
is  not  seriously  embarrassed  by  the 
claims  of  third  persons,  -or  by  conflict- 
ing interests.  Under  such  circum- 
stances, lapse  of  time  constitutes  no 
ground  for  refusing  relief  in  equity. 
Within  what  time  a  claim  for  relief  will 
be  barred  depends  upon  the  peculiar 
circumstances  of  the  case,  and  these  are 
always  open  to  examination." 

1.  Bauman  v.  Kelley,  38  Minn.  197; 
Sanborn  v.  Eads,  38  Minn,  an;  Smith 
v.  Thompson,  7  Gratt.  (Va.)  ri2;  s.  c, 
54  Am.  Dec.  126;  Doggett  v.  Helm,  17 
Gratt.  (Va.)  96;  Atkinson  v.  Robinson, 
9  Leigh  (Va.)  393;  Ferson  v.  Sanger, 
Davies  (U.  S.)  252;  Mason  v.  Crosby, 
1  Woodb.  &  M.  (U.  SO342;  Morony  v. 
O'Dea,  1  Ball  &  B.  (Irish)  109. 

Danger  of  Injustice. — A  bill  to  com- 
pel the  representatives  of  the  sureties 
on  an  indemnity  bond  to  save  the 
complainant  harmless  from  the  debt 
indemnified  against,  was  brought  thirty- 
four  years  after  the  original  debt  be- 
came payable,  and  twenty-three 
years  after  the  date  of  the  indemnity 


bond,  and  was  dismissed  on  account  of 
the  lapse  of  time.  The  court  said: 
"The  pretensions  of  the  plaintiff  against 
the  representatives  of  Smith  are  at  war 
with  the  sound  and  well  settled  doc- 
trines of  equity  derived  not  merely 
from  the  presumptions  and  bars  which 
prevail  at  law,  but  still  more  compre- 
hensive, and  founded  upon  considera- 
tions of  policy  and  justice,  that  require 
those  who  invoke  its  jurisdiction  to  do 
so  within  a  reasonable  time,  instead  of 
lying  by  until,  by  their  supineness  and 
negligence,  there  can  no  longer  be  a 
safe  determination  of  the  controversy, 
and  their  adversaries  are  exposed  to  the 
danger  of  injustice  from  loss  of  infor- 
mation and  evidence  and  means  of 
recourse  occasioned  by  deaths,  insol- 
vencies and  other  untoward  circum- 
stances. The  application  of  this  equit- 
able doctrine  is  for  the  sound  discretion 
of  the  equitable  forum,  and  does  not 
require  the  conviction  of  the  court 
against  the  original  justice  of  the  claim, 
or  of  any  other  special  ground  of  de- 
fence but  its  belief  that  under  the 
circumstances  of  the  case  it  is  too  late 
to  ascertain  the  merits  of  the  contro- 
versy." 

Uncertainty. — In  Doggett  v.  Helm, 
17  Gratt.  (Va.)  96,  a  bill  was  brought 
for  the  purpose  of  determining  the  title 
to  certain  land  warrants  issued  for  serv- 
ices in  the  revolutionary  war.  It  ap- 
peared that  there  were  two  persons  of 
the  same  name,  both  natives  of  Lan- 
caster county,  Va.,  and'  that  both 
served  in  the  navy  in  a  similar  capacity. 
The  land  warrants  in  question  had  been 
issued  to  one  of  them,  but  to  which  it 
was  impossible,  after  the  lapse  of  time, 
to  determine.  It  was  keld,  that  in  view 
of  the  delay,  and  of  the  loss  of  evidence 
and  increased  difficulty  in  doing  justice 
consequent  therefrom,  the  bill  must  be 
dismissed.  Doggett  v.  Helm,  17  Gratt. 
(Va.)  96. 

3.  Pairo  v.  Vickery,  37  Md.  467; 
Brendel  v.  Strobe!,  2*5  Md.  395;  Mas- 
sie's  Admr.  v.  Heiskell,  80  Va.  789,805; 
Evans  v.  Spurgin,  n  Gratt.  (Va.)  615; 
Nelson  v.  Carrington,  4  Munf.  (Va.) 
332 ;  Ferson  v.  Sanger,  1  Woodb.  &  M. 
(U.  S.)  138;  Life  Assoc.  of  Scotland  v. 
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sumption  that  parties  have  waived  or  abandoned  their  rights.1 
But  it  has  been  laid  down  that  this  presumption,  being  a  pre- 
sumption of  fact,  may  be  repelled  by  proof  of  other  incompatible 


Siddal,  3  De  G.  F.  &  J.  58,  77;  Hickes 
v.  Cooke,  4  Dow  16;  Morse  v.  Royal, 
12  Ves.  355;  Hatch  v.  Hatch, 9  Ves.  292; 
Evans  v.  Brown,  Wighw.  (Eng.)  102. 

Length  of  Time  as  Evidence. —  In 
Morse  v.  Royal,  12  Ves.  355,  the  plain- 
tiff prayed  that  a  purchase  by  a  trustee 
from  the  cestui  que  trust  might  be 
set  aside.  Lord  Erskine  said,  "As  to 
the  effect  of  length  of  time,  where  there 
is  no  bar  by  the  statute  of  limitations,  a 
court  of  equity  will  never  lav  down  as 
a  general  proposition  that  though  the 
fact  that  imposition  has  been  practiced 
is  established,  the  party  is  too  late;  and 
by  the  accident  of  the  death  of  the 
person  who  might  have  contradicted 
him,  shall  be  deprived  of  his  right  to 
relief.  The  true  operation  of  length 
time  is  by  way  of  evidence  .  .  . 
The  point  upon  the  length  of  time  is 
put  thus,  that  I  must  shift  the  proof 
from  the  one  to  the  other.  I  do  not  see 
that  I  am  to  go  that  length.  I  am  to 
see  that  the  transaction  was  fair;  that 
no  advantage  was  taken;  that  there  was 
no  concealment." 

Cases  of  Fraud. — In  Hatch  v.  Hatch, 
9  Ves.  292,  a  bill  was  filed  in  1800  to 
impeach  a  conveyance  which  was  made 
in  1780.  Lord  Eldon  said:  "I  do  not 
deny  that  length  of  time  is  of  great 
consequence  in  all  these  cases  of  fraud, 
breach  of  the  policy  of  the  law,  etc.; 
but  in  all  cases  it  is  some  evidence  that 
the  transaction  was  understood  at  the 
time  not  to  be  fraudulent,  and  that 
there  might  have  been  some  circum- 
stances of  the  possibility  of  which  the 
party  ought  to  have  the  advantage." 
So,  too,  in  Hickes  v.  Cooke,  4  Dow  16, 
24,  the  same  judge,  after  referring  to  a 
delay  of  fifty  years  in  bringing  a  suit  to 
set  aside  a  transaction,  said:  "There  is 
no  possibility  of  denying  that  this  is 
material  evidence  in  a  question  whether 
a  transaction  was  fair,  which  was  not 
impeached  when  the  value  of  the  sub- 
ject and  the  whole  circumstances  of 
the  case  might  have  been  brought  for- 
ward to  show  the  court  what  was  the 
real  nature  of  the  transaction." 

Lapse  of  Time  Favors  Existing  State. - 
In  Evans  v.  Spurgin,  n  Gratt.  (Va.) 
615,  622,  the  court  said:  "Lapse  of  time 
is  justly  allowed  great  weight  about 
controversies  long  since  passed.  This 
weight,  however,  is  thrown  in  favor  of 


the  party,  who  insists  that  the  state  of 
things  existing  during  that  lapse  shall 
not  be  disturbed.  This  is  especially 
the  case  where  the  immediate  parties  to 
any  transaction  are  dead,  ft  is  pre- 
sumed that  any  person  having  the  right 
of  property  will  ever  use  that  right, 
such  being  the  ordinary  course  of 
things.  If  no  such  right  be  exercised 
the  presumption  is  obvious  that  the 
right  does  not  exist." 

1.  Hough  v.  Coughlan,  41  111  130; 
Reardon  v.  Searcy,  1  Litt.  (Kv.) 
53;  Hall  v.  Clagett,  48  Md.  223;  Stei- 
ger's  Admr.  v.  Hillen,  5GUI  &  J.  (Md.) 
121;  Pickering  v.  Pickering,  38  N*.  H. 
400,406;  Lockwood  v.  Brantley,  103  N. 
Y.  680;  s.  c,  3  N.Y.  State  Rep.  648;  Ar- 
den  v.  Arden,  1  Johns  (N.  Y.)  Ch.  313; 
Strimpfler  v.  Roberts,  18  Pa.  St.  283;  s. 
c,  57  Am.  Dec.  606;  Riddlehoover  v. 
Kinard,  t  Hill  (S.Car.)  Ch.  376;  Sims  v. 
Aughtery,  4  Strobh.  Eq.  (S.  Car.)  103; 
De  Cordova  v.  Smith's  Admr.,  9  Tex. 
129;  Tazewell's  Exr.  v.  Saunders'  Exr., 
13  Gratt.  (Va.)  354;  Nelson  v.  Carring- 
ton,  4  Munf.  (Va.)  332;  Lindsay  Petro- 
leum Co.  v.  Hurd,  L.  R.,  5  P.  C.  221: 
De  Bussche  v.  Alt,  L.  R.,  8  Ch.  Div. 
286. 

Laches  Must  Amount  to  Abandonment. 

— "Laches  in  the  assertion  or  prosecu- 
tion of  a  claim  is  not  always  enough  to 
defeat  it.  The  laches  must  be  such  as 
to  afford  a  reasonable  presumption  of 
the  satisfaction  or  abandonment  of  the 
claim;  or  such  as  to  prevent  a  proper 
defence  by  reason  of  the  death  of  par- 
ties, loss  of  evidence  or  otherwise." 
Tazewell's  Exr.  v.  Saunders'  Exr.,  13 
Gratt.  (Va.)  354,  362. 

"Lapse  of  time  is  permitted  inequity 
to  defeat  an  acknowledged  right  on  the 
ground  only  of  its  affording  evidence 
of  a  presumption  that  such  right  has 
been  abandoned.  It  therefore  never 
prevails  when  such  circumstance  is 
outweighed  by  opposing  facts  and  cir- 
cumstances." Nelson  v.  Carrington,  4 
Munf.  (Va.)  332. 

Laches  Amounting  to  Waiver.  —  In 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R., 
5  U.  Can.  22i,  239.  Sir  Barnes  Pea- 
cock said:  "The  doctrine  of  laches  in 
courts  of  equity  is  not  an  arbitrary  or  a 
technical  doctrine.  Where  it  would  be 
practically  unjust  to  give  a  remedy, 
either  because  the  party  has,  by  his 
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facts.1  Even  where  the  delay  has  been  excused  by  reason  of  dis- 
ability or  want  of  knowledge,  the  delay,  if  great,  will  subject  the 
complainant's  case  to  severer  scrutiny  than  it  would  otherwise 
have  received,  while  the  defendant's  evidence  will  be  treated  more 
indulgently*  Where  the  delay  has  worked  .a  wrong  to  the  ad- 
verse party,  who  has  thereby  been  induced  to  do  something,  or 
to  abstain  from  doing  something,  the  plaintiff  is  usually  deemed 
to  have  precluded  himself  from  relief,8  and  it  has  been  held  that 
so  long  as  the  relative  position  of  the  parties  is  not  altered  to  the 
defendant's  prejudice,  delay  is  of  very  little  consequence.4 


-conduct,  done  that  which  might  fairly 
be  regarded  as  equivalent  to  a  waiver  of 
it,  or  where,  by  his.  conduct  or  neglect, 
he  has,  though  perhaps  not  waiving 
that  remedy,  yet  put  the  other  party  in 
a  position  in  which  it  would  not  be  rea- 
sonable to  place  him,  if  the  remedy 
were  afterwards  to  be  asserted;  in 
either  of  these  cases  lapse  of  time  and 
delay  are  most  material.  But  in  every 
■case,  if  an  argument  against  delay 
which  otherwise  would  be  just,  is 
founded  on  mere  delay,  that  delay  of 
•course  not  amounting  to  a  bar  by  any 
statute  of  limitations,  the  validity  of 
that  defence  must  be  tested  upon  prin- 
ciples substantially  equitable.  Two 
•circumstances,  always  important  in 
such  cases,  are,  the  length  of  the  delay 
and  the  nature  of  the  acts  done  during 
the  interval,  which  might  affect  either 
party  and  cause  a  balance  of  justice  or 
injustice  in  taking  the  one  course  or 
the  other  so  far  as  relates  to  the  rem- 
edy." 

1.  Reardon  v.  Searcy,  i  Litt.  (Ky.) 
53;  Pickering  v.  Pickering,  38  N.  H. 
400,  406;  Nelson  v.Carrington,4  Munf. 
(Va.)  332. 

2.  Stiles  v.  Brown,  t  Gill  (Md.)  350; 
Dragoo  v.  Dragoo,  50  Mich.  573. 

3.  See  Johnson  v.  Toulmin,  18  Ala. 
So;  Fisher  v.  Knox,  13  Pa.  St.  622; 
Wethrill's  Appeal,  3  Grant  (Pa.)  281; 
Hollingsworth  v.  Fry,  4  U.  S.  (4  Dall.) 
345;  Aylett's  Exr.  v.  King,  11  Leigh 
( Va.)  486;  Mason  v.  Crosby,  1  Woodb. 
A  M.  (U.  S.)  342. 

Balance  of  Justice. — "It  may  happen 
that  there  has  been  such  an  amount  of 
laches  on  the  part  of  those  seeking 
relief,  that  the  court  may  be  of  opinion 
that  more  injusticewouldbeon  the  whole 
done  by  granting  than  by  refusing 
relief."  Per  Baggallay,  L.  J.,  in 
Boswell  v.  Coaks,  L.  R.,  27  Ch.  Div. 
424>  456- 

4.  Nudd  v.  Powers,  136  Mass.  273; 
Daggers  v.  Van  Dyck,  37  N.  J.  Eq. 


130;  Piatt  v.  Piatt.  58  N  Y.  646;  Wol- 
laston  v.  Tribe.  L.  R.,  9  Eq.  44,  50; 
Ex  parte  Adamson,  L.  R.,  8  Ch.  Div. 
807,  817;  Ridgway  v.  Newstead,3  DeG. 
F.  &  J.  474,  485;  Lindsay  Petroleum 
Co.  v.  Hurd,  L.  R.,  5  P.  C.  221;  King*. 
Anderson,  I.  R  ,8  Eq  625. 

Ho  Alteration  In  Position  of  Parties  — 
In  Wollaston  v.  Tribe,  L.  R.,  9  Eq.  44, 
50,  a  bill  was  brought  in  1868  to  set 
aside  a  marriage  settlement  executed  in 
1858,  on  the  ground  of  fraud  and  mis- 
take. Lord  Romilly,  M.  R.,  said: 
"Great  stress  was  laid  on  the  lapse  of 
time;  but  I  think  nothing  of  that,  be- 
cause all  the  persons  interested  are  in 
the  same  state  now  as  they  were  then. 
If  there  had  been  any  dealing  with  an 
altered  state  of  matters,  that  might  have 
raised  a  question,  but  there  is  nothing 
of  that  sort." 

"Nobody  ought  to  be  estopped  from 
averring  the  truth  or  asserting  a  just 
demand,  unless  by  his  acts,  or  words, 
or  neglect  his  now  averring  the  truth 
or  asserting  the  demand  would  work 
some  wrong  to  some  other  person,  who 
has  been  induced  to  do  something  or  to 
abstain  from  doing  something  by  rea- 
son of  what  he  has  said  or  done,  or 
omitted  to  say  or  do."  Per  Jambs,  L 
J.,  in  Ex  parte  Adamson,  L.  R.,  8  Ch. 
Div.  807,  817. 

Hardship  Due  to  Defendant's  Hegleet 
— If,  however,  the  loss  and  hardship  of 
which  the  defendant  complains  ought 
properly  to  be  attributed,  not  to  plain- 
tiff's delay  in  suing,  but  to  defendant's 
careless  neglect  to  avail  himself  of  suf- 
ficient opportunities  of  information,  he 
cannot  plead  the  plaintiff's  laches  as  a 
bar  to  the  suit.  Wissler  v.  Craig's 
Admr.,  80  Va.  22. 

Claim  Supported  by  Documentary 
Evidence. — Where  a  delay  of  thirteen 
years  had  occurred,  but  the  evidence  in 
support  of  the  claim  was  entirely  docu- 
mentary, and  there  had  been  no  change 
in  the  situation  of  the  parties,  it  was 
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When  the  suit  is  of  such  a  nature  that  it  falls  within  the  pro- 
vision of  a  statutory  limitation,  laches  that  will  bar  the  right  to 
prosecute  it,  short  of  the  time  fixed  by  statute,  must  be  of  such 
a  character  and  under  such  circumstances  as  to  work  an  equi- 
table estoppel.1  Laches,  in  bringing  a  suit  to  enforce  a  continu- 
ing obligation,  is  to  be  imputed,  not  from  the  date  of  the  obliga- 
tion, but  from  the  time  of  the  breach.* 


held  that  the  claim  was  not  barred  by 
the  case  being  one  governed  by  purely 
equitable  rules  and  not  affected  by  the 
analogy  of  the  statute.  Cranmer  v. 
McSwords,  2jl  W.  Va.  594,  601.  The 
-court  said:  "This  is  one  t>f  those  cases 
purely  and  exclusively  equitable,  and 
must  be  determined  entirely  upon  the 
principles  and  rules  of  courts  of  equity 
regardless  of  any  statute  of  limitations. 
The  bar  in  such  case  depends  fully  as 
much  on  the  facts  and  circumstances  of 
the  particular  case  as  it  does  upon  the 
lapse  of  time.  Laches  is  certainly  an 
element  which  cannot  be  safely  over- 
looked in  cases  of  this  kind,  but  a  re- 
view of  the  cases  on  this  subject  will 
show  that  it  has  not  always  been  the 
most  important.  .  .  .  Where  the 
lapse  of  time  has  been  less  than  twenty 
years,  the  decided  cases  show  that  the 
most  important  considerations  in  sup- 
port of  this  defence  are:  first,the  death  of 
the  parties  to  the  original  transactions 
Involved,  or  the  intervention  of  the 
rights  of  third  persons;  second,  the 
Iocs  of  evidence  where  the  transactions 
are  complicated  so  as  to  render  it  diffi- 
cult, if  not  impossible,  to  do  justice; 
and  third,  the  character  of  the  evidence 
by  which  it  in  sought  to  establish  the 
demand — for  instance,  if  the  important 
(acts  are  to  be  proved  by  parol  testi- 
mony depending  on  the  mere  recol- 
lection of  witnesses.  But  this  last  con- 
sideration has  very  1  ttle  weight  when 
the  proof  is  written  or  the  subject  is 
susceptible  of  clear  and  distinct  proof. 
Where  these  elements  exist,  or  some  of 
them,  courts  have  denied  relief  after  a 
lapse  of  much  less  than  twenty  years; 
but  I  have  found  no  case  in  which 
relief  was  denied  after  the  lapse  of  less 
than  fourteen  years,  and  when  none  of 
these  elements  exist  and  the  court  is 
satisfied  that  justice  can  be  certainly 
attained  notwithstanding  the  lapse  of 
time,  relief  has  been  granted  after  a 
period  much  greater  than  twenty  years. 
...  I  have  not  referred  to  those 
cases  in  which  equity  refuses  relief 
where  the  demand  is  legal  by  analogy 
to  the  statute  of  limitations  in  courts  of 


law,  nor  to  that  class  of  cases  involving 
the  specific  execution  or  rescission  of 
contracts  for  fraud,  or  some  infirmity 
or  defect  of  which  the  plaintiff  was 
fully  apprised,  but  refused  to  act  until 
subsequent  events  showed  that  it  might 
be  to  bis  advantage  to  act;  cases  in 
which  he  was  silent  when  it  was  his 
duty  to  have  spoken  or  acted,  he  will 
not  be  heard  when  he  should  be  silent. 
.  .  .  I  do  not  consider  that  these 
cases  have  any  direct  bearing  on  the 
question  under  consideration. 

1.  Scherer  v.  Ingerman,  110  Ind. 
428. 

2.  Enforcement  of  Continuing  Obliga- 
tion.— In  1746  the  town  of  Middletown 
voted  to  sell  a  beach  of  which  it  was 
seised  to  a  certain  person  "in  case  he 
will  allow  all  such  privileges  as  shall  be 
thought  necessary  for  the  service  of  the 
town  by  a  committee  hereafter  chosen." 
By  the*  same  vote  certain  persons  were 
named  as  a  committe,  they,  or  the 
major  part  of  them,  to  sell  the  beach, 
and,  in  case  of  sale,  to  reserve  the 
privileges  by  bond  to  be  recorded  with 
the  deed.  The  sale  was  effected,  a 
deed  given  and  bond  taken.  The  deed 
purported  to  convey  the  beach  abso- 
lutely with  unlimited  warranty  of  title, 
without  any  express  mention  of  the 
bond.  The  bond  was  conditioned  that 
the  obligor  should  grant  and  allow  unto 
the  inhabitants  of  the  town  forever  cer- 
tain liberties  and  privileges,  viz.,  liberty 
on  the  part  of  the  inhabitants  to  go  to 
and  from  said  beach  on  foot  or  horse- 
back, likewise  with  carts  and  teams,  to 
fetch  and  carry  away  sand,  seaweed 
and  shells,  and  all  such  drift  stuff  as  any 
of  them  may  take  up  in  the  surf,  or  un- 
der high  water  mark,  together  with  the 
liberty  of  laying  seaweed  and  shells  in 
heaps  for  the  purpose  of  carrying  them 
away  at  their  convenience,  and  inci- 
dental rights  and  liberties  of  access. 
The  deed  and  bond  were  both  recorded. 
No  breach  of  the  condition  occurred 
until  1877,  when  the  owners  of  the 
beach  commenced  suits  for  trespass 
against  some  of  the  citizens  who  at- 
tempted to  avail  themselves  of  the 
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b.  Degree — When  Value  is  Fluctuating. — The  degree  of  laches 
which  is  sufficient  to  preclude  relief  varies  according  to  the  nature 
of  the  transaction  involved  in  the  suit.  If  the  property  is  of  a 
speculative  or  fluctuating  character,  it  is  the  duty  of  the  plaintiff 
to  press  his  claim  at  the  earliest  possible  time.1  This  rule  is  ap- 
plied with  great  strictness  in  the  case  of  mining  property,  such 
property  being  of  a  specially  precarious  nature,*  and  a  similar 


privileges  reserved.  A  bill  in  equity 
was  brought  by  the  town  praying  that 
the  beach  might  be  declared  to  be  sub- 
ject to  the  privileges  in  the  hands  of  its 
present  owners.  Dureee,  C.  J.,  who 
delivered  the  opinion  of  the  court,  said : 
"In  the  case  at  bar,  the  contract  was 
entered  into  140  years  ago.  We  know 
of  no  case  of  enforcement  so  long  af- 
ter the  making  of  the  contract,  or  after 
such  a  succession  of  ownership  by  in- 
heritance, devise  or  purchase;  but  we 
are  not  advised  of  any  reason  why  the 
remedy  should  be  defeated  solely  there- 
by, where  the  contract  stipulates  for  a 
continuous  performance  and  remains 
unbroken  until  shortly  before  suit.  The 
original  equity  in  such  a  case  cannot 
lose  its  binding  force  by  mere  lapse  of 
time,  there  being  no  laches,  nor  by 
mere  change  of  ownership,  so  long  as 
the  successive'  owners  are  volunteers 
or  purchasers  with  notice."  Town  of 
Middletown  v.  Newport  Hospital  (R. 
I.),  15  Atl.  Rep.  800. 

Grant  of  Right  of  Way. — The  common 
grantor  of  certain  premises,  in  the  deed 
111  favor  of  the  complainant,  granted  a 
right  of  way  across  the  lands  which 
were  afterwards  conveyed  to  respond- 
ent. In  pursuance  of  such  grant  com- 
plainant made  use  of  a  way  which  dif- 
fered from  that  specified  in  the  deed. 
Respondent  interfered  with  his  use  of 
such  way  and  complainant  thereupon 
brought  suit  for  the  reformation  of  his 
deed.  Held,  that  although  the  suit  was 
not  brought  until  nineteen  years  after 
the  deed,  yet,  as  it  had  been  brought 
within  six  years  of  the  respondent's  in- 
terruption of  the  way  which  com- 
plainant had  hitherto  enjoyed,  he  was 
not  guilty  of  laches.  Grosbach  v. 
Brown,  72  Wis.  458. 

1.  Castner  v.  Walrod,  83  111.  171; 
Goldsmith  v.  Guild,  92  Mass.  (10  Al- 
len) 239;  Smith  v.  Washington,  1 1  Mo. 
App.  519;  Cowell  v.  Watts,  2  H.  &  Tw. 
224;  Sheffield  Land,  Iron  &  Coal  Co. 
v.  Neill  (Ala.),  6  So.  Rep.  1. 

Delay  Until  Result  Apparent. — "If  the 
property  is  of  a  speculative  character, 
it  is  the  duty  of  the  man  complaining  of 


fraud  to  put  forward  his  complaint  at 
the  earliest  possible  time.  He  cannot 
be  allowed  to  remain  passive,  prepared 
to  affirm  the  transaction  if  it  should 
prosper,  or  repudiate  it  if  this  should 
prove  to  his  advantage."  Castner  v. 
Walrod,  83  111.  171. 

Building  Venture. — Plaintiff  and  de- 
fendant agreed  to  take  land  for  the  pur- 
pose of  improving  it  and  letting  it  upon 
building  leases.  A  long  lease  was  ac- 
cordingly obtained  and  was  taken  in 
the  name  of  defendant.  Plaintiff  then 
applied  to  defendant  to  enter  into  a 
written  agreement  upon  the  subject  of 
their  joint  adventure,  but  this  defendant 
declined  to  do.  The  defendant  also  as- 
sumed to  act  as  sole  owner  of  the  land 
obtained.  He  removed  plaintiff's  cat- 
tle from  it,  and  borrowed  money  on  a 
mortgage  of  the  land,  and  spent  such 
money  in  building  upon  it.  Plaintiff  all 
this  time  did  nothing,  though  he  was 
aware  of  what  was  going  on.  After  a 
lapse  of  eighteen  months  plaintiff,  by 
his  solicitor,  called  upon  the  defendant 
to  perform  the  original  agreement,  and 
defendant  declining,  a  suit  for  specific 
performance  was  brought.  The  bill, 
however,  was  dismissed  with  costs,  on 
the  ground  that  the  plaintiff  by  his  con- 
duct had  induced  the  defendant  to 
suppose  that  the  plaintiff  had  aban- 
doned the  speculation  and  that  the  de- 
fendant had  the  sole  right  to  the  land. 
Cowell  v.  Watts,  2  II.  &  Tw.  224. 

2.  Twin  Lick  Oil  Co.  z>.  Murbury,  91 
U.  S.  5S7;  Johnston  v.  Standard  Min. 
Co.,  39  Fed.  Rep.  304;  Pratt  v.  Cali- 
fornia Mining  Co.,  24  Fed.  Rep.  S69; 
s.  c,  9  Sawy.  C.  C.  354;  Macbryde  v. 
Weekes,  22  Beav.  533;  Clegg  v.  Ed- 
mondson,  8  DeG.  M.  &  G.  787,  808; 
Walker  v.  Jeffreys,  1  Hare  341;  Clarke 
v.  Hart,  6H.L.  Ca.  633,  656. 

"Diligence  is  a  relative  term,  and 
the  law  justly  charges  all  persons  claim- 
ing rights  or  interests  in  property  of  a 
speculative  or  fluctuating  value  with  a 
far  higher  diligence  in  the  assertion  of 
those  rights  than  where  the  property  is 
of  a  value  fixed,  permanent  and  little 
changing.    The  changes  in  values  oc- 
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rule  is  recognized  in  the  case  of  sales  for  trade  purposes,1  and  in 
the  sale  of  a  lease  for  lives.* 

2.  Knowledge. — It  is  an  essential  element  of  laches  or  negligence 
that  the  party  charged  with  it  should  have  knowledge,8  or  have 


purring  in  a  mining  town  or  locality  in 
five  or  ten  years  are  often  far  greater 
than  those  which  occur  in  an  agricultu- 
ral community  in  half  a  century.  Com- 
plainant is  a  miner.  He  knew  the 
fluctuating,  changing,  speculative  value 
of  mining  property.  He  knew  this 
mining  ground  was  valuable  and  ad- 
vancing in  value.  He  kept  watch  of  it 
through  the  papers,  talked  and  corre- 
sponded about  it  with  his  friends,  and 
knew  all  this  time  what  was  being  done 
with  the  property;  and  yet  for  fifteen 
rears  he  never  says  a  word  in  assertion 
of  his  rights,  and  then,  after  demand  and 
refusal,  he  waits  six  and  a  half  years 
longer  before  doing  anything  to  enforce 
his  alleged  rights.  It  was  held  that  the 
bill  must  be  dismissed.  Pratt  v.  Cali- 
fornia Mining  Co.,  24  Fed.  Rep.  869, 
S79. 

Mines  Peculiar. — In  Clarke  v.  Hart, 
6  H.  L.  Ca.  633,  656,  Lord  Chancel- 
lor Chelmsford  said:  "The  case  of 
mines  has  always  been  considered  by 
a  court  of  equity  as  a  peculiar  one. 
The  property  is  of  very  precarious  de- 
scription, fluctuating  continually,  sud- 
den emergencies  arising  which  require 
an  instant  supply  of  capital,  and  in  which 
the  faithful  performance  of  engagements 
is  absolutely  necessary  for  the  prosperity 
and  even  the  existence  of  the  concern. 
And,  therefore,  where  parties  under 
these  circumstances  stand  by  and  watch 
the  progress  of  the  adventure  to  see 
whether  it  is  prosperous  or  the  contrary, 
determining  that  they  will  intervene 
only  in  case  the  affairs  of  the  mine 
should  turn  out  prosperous,  but  deter- 
mining to  hold  off  if  a  different  state  of 
things  should  exist,  courts  of  equity 
have  said  that  those  are  parties  who  are 
to  receive  no  encouragement,  that  if  they 
come  to  the  court  for  relief  its  doors 
shall  be  closed  against  them;  that  their 
conduct  being  unequitable  they  have  no 
right  to  equitable  relief." 

OU  Well*.— In  Twin  Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587.  the  right  to  cer- 
tain oil  wells  was  involved.  The  court 
said:  "The  fluctuating  character  and 
value  of  this  class  of  property  is  remark- 
ably illustrated  in  the  history  of  the  pro- 
duction of  mineral  oil  from  wells. 
Property  worth  thousands  today  is 


worth  nothing  tomorrow;  and  that 
which  today  would  sell  for  a  thousand 
dollars  as  its  fair  value  may,  by  the 
natural  changes  of  a  week,  or  the  energy 
and  courage  of  desperate  enterprise,  in 
the  same  time  be  made  to  yield  that 
much  daily.  The  injustice,  therefore, 
is  obvious  of  permitting  one  holding 
the  right  to  assert  the  ownership  in 
such  property  to  voluntarily  await  the 
event  and  then  decide,  when  the  danger, 
which  is  over,  has  been  at  the  risk  of 
another,  to  come  in  and  share  the  profit 
it.  While  a  much  longer  time  might 
be  allowed  to  assert  this  right  in  regard 
to  real  estate  whose  value  is  fixed,  on 
which  no  outlay  is  made  for  improve- 
ment, and  but  little  change  in  value, 
the  class  0/  property  here  considered, 
subject  to  the  most  rapid,  frequent  and 
violent  fluctuations  in  value  of  any- 
thing known  as  property,  requires 
prompt  action  in  all  who  hold  an  op- 
tion, whether  they  will  share  its  risks 
or  stand  clear  of  them." 

1.  Pollard  v.  Clayton,  1  Kay  &  J. 
462;  Coslake  v.  Till,  1  Rues.  376;  Dolo- 
ret  v.  Rothschild,  1  Sim.  &  Stu.  590; 
Parker  v.  Frith,  1  Sim.  &  Stu.  199  n. 

8.  Ormond  v.  Anderson,  3  Ball  &  B. 
363.  370- 

8.  Jones  v.  Lloyd,  117  111.  597;  Breit 
v.  Yeaton,  toi  III.  243;  Pairo  v.  Vick- 
ery,  37  Md.  467,  490;  Bausman  v.  Kel- 
ley,  38  Minn.  197;  Napton  v.  Leaton, 
71  Mo.  358;  Smith  v.  Hutchinson,  61 
Mo.  83;  Piatt  v.  Piatt,  S8  N.  Y.  646; 
Union  Dime  Savings  Institution  7: 
Clark,  59  How.  Pr.  (N.  Y.)  342;  Mc- 
Nair  v.  Ragland,  1  Dev.  Ch.  (N.  Car.) 
533;  Sedlak  1:  Sedlak,  14  Oreg.  540; 
Fore  v.  Foster's  Admr.,  9  S.  E.  Rep. 
497;  Massie's  Admr.  v.  Heiskell,  80  Va. 
789;  Rowe  v.  Bentley,  29  Gratt.  (Va.) 
756,  763;  Bowman  v.  Patrick,  36  Fed. 
£ep.  138;  Roche  v.  O'Brien,  1  Ball  &  B. 
(Irish)  330;  Peters  v.  Erving,  3  Bro. 
Ch.  54;  Charter  v.  Trevelyan,  11  Cl.&F. 
714,  740;  Life  Association  of  Scotland 
v.  Siddal,  3  DeG.  F.  &  J.  58:  D'Arcy  v. 
D'Arcy,  1  Hayes  &  J.  115;  Savery  v. 
King,  5  H.  L.  Cas.627, 665;  DeBussche 
v .  Alt,  L.  R.,  8  Ch.  Div.  286;  Lindsay 
Petroleum  Co.  v.  Hurd,  L.  R.,  5  P.  C. 
221;  Bennett  v.  Colley,  2  Mylne  &  K. 
225,  232;  Murray  v.  Palmer,  2  Sch.  & 
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failed  or  omitted  to  obtain  knowledge  where  it  was  obtainable 
after  notice  ;  or  that  there  should  be  circumstances  which  should 
have  induced  an  enquiry  and  an  effort  to  obtain  knowledge. 1 


Lef.  474,  487;  Bond  v.  Hopkins,  1  Sch. 
&  Lef.  413;  Cocking  v.  Pratt,  1  Ves. 
Sr.  401;  Rolfe  v.  Gregory,  13  Weekly 
Rep.  355;  Ecclesiastical  Comrs.  v. 
North  Eastern  Rv.  Co.,  L.  R.,  4  Ch. 
Div.  845,  859. 

Necessity  of  Knowledge. — "In  order 
that  the  remedy  should  be  lost  by  laches 
or  delay,  it  is,  if  not  universally,  at  all 
events  ordinarily,  necessary  that  there 
should  be  sufficient  knowledge  of  the 
facts  constituting  the  title  to  relief." 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R., 
c  P.  C.  221.  But  "there  may  be  cases 
in  which,  though  the  delay  may  be  fair- 
ly attributable  to  want  of  knowledge 
on  the  part  of  the  plaintiffs  of  facts 
which  they  have  ascertained  by  means 
of  the  action,  yet,  in  consequence  of  the 
prejudice  to  the  defendants  arising 
from  the  delay,  the  court  might  refuse 
relief  which,  if  sought  promptly,  would 
have  been  granted."  Baggallay,  L. 
J.,  in  Boswcll  v.  Coaks,  L.  R.,  37  Ch. 
Div.  424,  457. 

Fraud  by  Partner. — A  suit  was 
brought  in  1886  to  set  aside  a  convey- 
ance of  certain  mining  property  made 
by  one  partner  to  another  in  1882. 
The  grantor  knew  shortly  after  exe- 
cuting the  deed  that  the  property  which 
he  had  conveyed  for  a  small  price  was 
very  valuable,  but  he  did  not  know 
until  shortly  before  bringing  the  suit 
that  the  ore,  which  created  its  value,  had 
been  discovered  before  the  sale.  Held, 
that  he  was  not  chargeable  with  laches. 
Bowman  v.  Patrick,  36  Fed.  Rep.  138. 

Obscurity  of  Transaction. — A  lapse' of 
time  imputed  as  laches  may  be  excused 
by  the  obscurity  of  the  transaction 
whereby  the  plaintiff  was  disabled  from 
obtaining  full  information  of  his  rights. 
Murray  v.  Palmer,  2  Sch.  &  Lef.  474, 
487. 

Lapse  of  time  will  not  prejudice  a 
person  who  has  title  while  seeking  a 
discovery  of  that  title  from  persons  who 
have  possessed  themselves  of  the  evi- 
dences of  it.  Bond  v.  Hopkins,  1  Sch. 
&  Lef.  413. 

Ignorance  of  the  law  is  no  excuse. 
Compau  v.  Godfrey,  18  Mich.  27.  See 
also  Adams  v.  Guerard,  29  Ga.  651. 
But  see  Earl  Bcauchanip  v.  Winn,  L. 
R. 

Absence  from  Country. — The  fact  that 
the  complainants  lived  at  a  very  great 


distance — e.  g.,  in  Australia — and  did 
not  know  of  the  death  of  the  testator.  i» 
no  excuse  for  delay  in  attacking  the  pro 
bate  of  a  will,  provided  the  notice  pre- 
scribed by  law  has  been  given.  Kiely 
v.  McGlynn  (case  of  Broderick's  Will). 
88  U.  S.  (21  Wall  )  503. 

Necessary  Parties  Defendant. — When, 
the  "heirs"  of  a  living  person  are  neces- 
,sary  parties  defendant  to  a  suit  to  cor- 
rect a  deed,  such  heirs  cannot  be  ascer- 
tained until  the  death  of  such  person, 
and  delay  pending  the  ascertainment 
of  such  heirs  cannot  amount  to  laches. 
Shackelford  v.  Bullock,  34  Ala.  418. 

1.  Larzelere  v.  Starkweather,  38 
Mich.  96;  Learned  v.  Foster,  117  Mass. 
365;  Union  Dime  Savings  Inst.  r. 
Clark,  59  How.  Pr.  (N.  Y.)  342;  Sed- 
lak  v.  Sedlak,  14  Oreg.  540;  Bowman  v. 
Wathen,42  U.  S.  (1  How.)  189;  s.  c, 
2  McLean  (U.  S.)  376;  Veazie  r. 
Williams,  3  Story  (U.  S.)  611. 

Intentions!  Neglect  — Constructive 
notice  is  to  be  ascribed  to  one  who  in 
tentionally  neglects  to  make  enquiry 
rather  than  to  carelessness.  Larzelere 
v.  Starkweather,  38  Mich.  96.    In  this 
case  the  court  say:  "There  are  cases 
which  go  very  far  in  extending  the  doc- 
trine of  laches  in  applying  the  rule  of 
constructive  notice.    We  think,  how- 
ever, the  better  and  certainly  the  safer 
rule  to  be  that  mere  want  of  caution  is 
not  sufficient,  not  that  he  had  incau- 
tiously neglected  to  make  enquiries,  but 
that  he  had  designedly  abstained  from 
making  enquiry  for  the  very  purpose  of 
avoiding  knowledge.    In  other  words, 
that  he  acted  in  bad  faith.    It  has  been 
well  said  that  such  a  purpose,  when 
proved,  would  clearly  show  that  he  had 
a  suspicion  of  the  truth  and  a  fraudulent 
determination  not  to  learn  it.    Jones  v. 
Smith,  1  Hare  43.  55." 

Knowledge  of  Agent. — If  the  plaintiffs 
agent  has  knowledge  of  the  facts  giv- 
ing rise  to  a  right  of  action,  such 
knowledge  may  be  imputed  to  the 
plaintiff  for  the  purpose  of  charging 
him  with  laches.  Bowman  r:  Wathen, 
42  U.  S.  (1  How.)  189.  In  this  case 
the  plaintiff  claimed  to  have  a  prior 
right  to  a  ferry  privilege.  His  agent 
resided  in  the  neighborhood  and  knew 
from  his  daily  experience  and  observa- 
tion that  a  right  of  ferry  was  being  ex- 
ercised by  others.    A  suit  was  brought 
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3.  Prejudice  to  Advene  Party. — When  the  complainant  has,  by 
his  delay,  induced  or  suffered  the  respondent  to  incur  expense  or 
enter  into  engagements  of  a  burdensome  character,  a  court  of 
equity  will  consider  that  he  is  guilty  of  such  laches  as  precludes 
him  from  obtaining  relief.1    If  the  bar  of  the  statute  of  limita- 

thirty  eight  years  after  such  ferry  had  interest  in  it,  and  the  thing  itself  lias  so 
first  been  used.  It  was  held  that  deteriorated  in  value  that  it  can  be  re- 
plaintiff  was  chargeable  with  notice  and  stored  in  the  same  plight  and  condition 
that  the  claim  was  barred  by  laches.  as  when  it  was  received  by  him.  Petti- 
Frand  Generally  Known. — When  the  john  v.  WilHams,  2  Jones' Eq.  (N.Car.) 
circumstances  of  a  fraud  are  publicly   302,  356. 

and  generally  known,  ignorance  is  no  Erection  of  Kill. — If  a  land  owner 
excuse  for  the  plaintiff's  laches,  even  stands  bv  while  an  adjoining  proprietor 
though  such  ignorance  arises  from  the  is  erecting  a  mill  and  constructing  a 
fact  that  plaintiff  is  resident  in  a  distant  dam,  and  for  19  years  does  not  make 
quarter  of  the  globe —  g.,  Australia,  any  claim,  he  is  thereby  barred  from 
Kielv  v.  McGlynn  (case  of  Broderick's  objecting  to  the  reconstruction  of  the 
Wilf),  88  U.  S  (21  Wall.)  503.  dam  after  it  has  been  carried  away  by 

A  cestui  que  trust  who  does  not  high  water,  for  "the  plaintiff,  by  his 
actually  know  is  not  to  be  affected  with  silence  and  acquiescence,  has  invited 
knowledge  of  a  breach  of  trust,  because  and  encouraged  the  defendants  to  ex- 
he  might  by  enquiry  have  ascertained  pend  their  time  and  means  in  the  con- 
the  fact,  for  it  is  not  his  duty  but  that  struction  and  repairing  of  the  dam  and 
of  the  trustee  to  see  that  the  trust  fund  is  the  mills  aud  machinery  used  in  connec- 
in  a  proper  state.  Thompson  v.  Finch,  tion  with  it."  Sheldon  v.  Rockwell,  9 
22  Beav.  316;  Life  Assoc.  of  Scotland    Wis.  166,  180. 

v.  Siddall,  3  De  G.  F.  &  J.  58.  Construction  of  Drain.— If  a  land 

1.  Johnson  v.  Toulmin.  18  Ala.  50;  owner  stands  by  and  permits  money  to 
Fisher  v.  Knox,  13  Pa.  St.  622;  Royal  be  expended  in  the  construction  of  a 
Bank  of  Liverpool  v.  Grand  junction  drain  under  a  drainage  act,  he  will  not 
R.  Co.,  125  Mass.  490;  Peabody  v.  thereafter  be  allowed  to  attack  the  pro- 
Flint,  88  Mass.  (6  Allen)  52;  Tash  v.  cecdings  for  laying  out  the  drain  on  the 
Adams,  64  Mass.  (10  Cush.)  252;  Dag-  ground  of  irregularity.  State  v.  Little, 
gers  v.  Van  Dyck.  37  N.  j.  Eq.  130;  49  N.  J.  L.  182.  In  this  case  the  court 
State  v.  Little,  49  N.J.  L.  182;  State  v.  said:  "Where  delay  has  permitted  the 
Logan,  43  N.J.L.  421;  State  v.  Blake,  expenditure  of  money  in  the  further- 
35  N.  I.  L.  208;  Haines  v.  Campion,  18  ance  of  enterprises  of  a  quasi  public 
tf.  J.  L.  49;  Ruckman  v.  King,  19  N.  nature,  or  when  under  cover  of  a  pro- 
J.  Eq.  360;  McGrew  v.  Foster,  1 13  Pa.  ceeding  of  a  public  nature  individuals 
St.  642;  Wethrill's  Appeal,  3  Grant  have  been  induced  by  the  delay  to  ex- 
(Pa.)  281 ;  State  v.  Brewer,  c.8  Vt.  24;  pend  their  own  money  or  labor,  the 
Hazard  v.  Martin,  2  Vt.  77;  Hatcher  v.  writ  (of  certiorari)  will  be  dismissed 
Hall.  77  Va.  573;  Sheldon  v.  Rockwell,  There  must  be  reasonable  diligence 
9  Wis.  166;  Hollingsworth  v.  Fry,  4  U.  shown  in  the  prosecution  where  other 
S.  (4  Dall.)  345;  Mason  v.  Crosby,  1  interests  are  invoH'ed  in  the  delay."  See 
Woodb.  &  M.  (U.  S.)  342;  Richards  v.  also  State  v.  Logan,  43  N.  J.  L  421; 
Browne,  3  Bing.  (N.  Car.)  493;  Bonney  State  v.  Blake,  35  N.  J.  L.  208;  Haines 
v.  Ridgard,  1  Cox  Eq.  145;  Kidgway  v.  v.  Campion,  18  N.  J.  L.  49. 
Newstead,  3  De  G.  F.  &  J.  474,  484;"  In  Claim  Against  Decedent's  Estate.— A 
re  Birch,  L.  R.,  27  Ch.  Div  622;  In  re  creditor  who  merely  abstains  from  call- 
Baker,  L.  R.,  20  Ch.  Div.  230;  Jewsbury  ing  upon  the  executors  of  his  debtor  to 
v.  Mummery,  L.  R.,  8  C.  P.  56;  Ban-  realize  the  testator's  estate  for  the  pur- 
part t/.Tennant,  L.R.,  to  Eq.  141;  Blake  pose  of  paying  his  debt  is  not  thereby 
"••  Gale,  L.  R.,  32  Ch.  Div.  571.  deprived  of  his  right  to  sue  the  execu- 

fetttng  Aside  Fraudulent  Bale. — It  is  tors  for  a  devastavit.  To  deprive  him 
too  late  for  a  party  to  complain  of  a  of  his  right  he  must,  either  by  his  con- 
frau  '  in  the  quality  of  the  thing  sold  duct  or  by  express  authority,  have  mis- 
and  pray  for  recession  of  the  contract  led  the  executors  into  parting  with  as- 
after  he  has  used  it  for  two  years,  has  sets  available  for  the  payment'  of  his 
tested  its  qualities  ai  d  has  assigned  his   claim.  In  re  Birch,  L.R.,  27  Ch.  Div.  622. 
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tions  is  applicable  to  the  suit,  but  has  not  intervened,  delay  alone 
will  not  preclude  the  assertion  of  the  complainant's  equitable 
right.  The  respondent  must,  in  addition,  have  been  prejudiced 
by  being  lulled  into  security  thereby.1 

4.  Loss  of  Evidence. — Where,  from  delay,  any  conclusion  the 
court  may  arrive  at  must  at  best  be  conjectural,  and  the  original 
transactions  have  become  so  obscured  by  lapse  of  time,  loss  of  evi- 
dence, and  death  of  parties  as  to  render  it  difficult,  if  not  impos- 
sible, to  do  justice,  the  plaintiff  will,  by  his  laches,  be  precluded 
from  relief,*  and  it  is  not  even  necessary  that  the  court  should  be 


Sight  to  Use  Water. — The  defendant, 
being  the  owner  of  a  canal  of  which 
the  plaintiffs  were  large  customers,  a 
mutual  understanding  was  come  to  be- 
tween the  parties,  that  so  long  as  the 
plaintiffs  remained  good  customers  of 
the  canal  they  should  be  allowed  to  use 
the  superfluous  water  of  the  canal  for 
the  purposes  of  copper  works,  of  which 
they  were  occupiers  under  an  agree- 
ment for  a  lease  with  the  defendant. 
The  use  of  the  water  of  the  canal, 
though  convenient  and  economical, 
was  not  absolutely  essential  to  the 
plaintiffs'  works.  Held,  that  such  an 
agreement  could  not  form  the  founda- 
tion of  an  equitable  right,  but  that  it 
would  have  been  otherwise  if  the  plain- 
tiffs, with  the  knowledge  of  the  defend- 
ant, had  incurred  expense  in  establish- 
ing a  manufacture  for  which  the  use  of 
the  water  was  absolutely  necessary. 
Bankart  v.  Tennant,  L.  R.,  10  Eq.  141. 

No  Alteration  In  Situation  of  Parties. 
— A  suit  was  brought  to  reform  a  deed 
by  the  respondent  to  the  complainant. 
The  deed  actually  conveyed  the  proper 
quantity  of  land.  At  the  time  when 
the  suit  was  brought  the  respondent 
was  still  owner  of  the  adjoining  prem- 
ises, including  the  land  the  complainant 
claimed.  Notwithstanding  the  com- 
plainant's delay  the  prayer  of  the  bill 
was  granted.  The  court  said:  "The 
delay  of  the  complainant  in  seeking  re- 
dress constitutes  no  defence.  It  is  only 
when  the  complainant  has  slept  over 
his  wrongs  so  long  that  great  and 
serious  wrong  will  be  done  to  the  de- 
fendant, that  laches  constitutes  a  com- 
plete defence.  Here  the  parties  are  in 
almost  exactly  the  same  position  now 
that  they  were  at  the  time  the  wrong 
for  which  redress  is  sought  was  done, 
and  relief  may  be  given  to  the  com- 
plainant without  doing  any  harm  what- 
ever to  the  defendant."  Daggers  v. 
Van  Dyck,  37  N.  J.  Eq.  130. 

1.  Gibbons   v.   Hoag,   95  111.  45; 


Scherer  v.  Ingerman,  no  Ind.  428; 
Kline  v.  Vogel,  90  Mo.  239;  Coles' 
Admr.  v.  Ballard,  78  Va.  139;  Foster's 
Curator  v.  Rison,  17  Gratt.  (Va.)  321, 
325- 

Bill  to  Redeem. — The  mortgagor  filed 
a  bill  to  redeem  three  years  after  a 
foreclosure  sale.  The  purchaser  had  in 
the  meantime  expended  considerable 
sums  In  improvements.  Held,  that 
although  the  foreclosure  sale  had  been 
irregularly  made,  and  the  bar  of  the 
statute  had  not  intervened,  the  plaintiff 
was,  by  his  laches,  precluded  from  re- 
lief. Kline  v.  Vogel,  90  Mo.  239,  251. 
Black,  C.  J.,  said:  "Where  there  is 
nothing  more  than  the  mere  lapse  of 
time,  the  statutory  period  is  the  guide. 
The  right  to  relief  in  a  court  of  con- 
science must  often  be  asserted  without 
delay  or  acquiescence,  because  of  the 
nature  of  the  relief  asked,  the  character 
of  the  property  involved  and  other  at- 
tending circumstances.  These  things 
are  often  interwoven  with  the  right  of 
relief,  and  out  of  the  whole  grows  the 
doctrine  of  laches  and  equitable  es- 
toppel, which  may  defeat  the  action 
after  a  period  short  of  the  statute  of 
limitations.  The  doctrine  of  laches 
may,  therefore,  be  applied  within  the 
period  fixed  as  a  bar  by  the  statute,  and 
the  statute  still  have  full  force  and 
effect." 

2.  Wilson  v.  Anthony,  19  Ark.  16; 
Lawrence  v.  Rokes,  61  Me.  38;  Chase 


v.  Winans,  59  Md.  475;  Hall  f.Clagett, 
48  Md.  223;  Wissler  v.  Craig's  Admr., 
80  Va.  22;  Hill  v.  Umberger,  77  Va. 
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653;  Hatcher  v.  Hall,  77  Va.  573; 
Stamper's  Admr.  v.  Garnett,3i  Gratt 
(Va.)  550;  Foster's  Curator  v.  Rison, 
17  Gratt.  (Va.)  321,  347;  Tazewell  v. 
Saunders,  13  Gratt.  (Va.)  354;  Smith 
v.  Thompson,  7  Gratt.  (va.)  112; 
Caruther's  Admrs.  v.  Trustees  of  Lex» 
ington,  12  Leigh  (Va.)  610;  Csrr's 
Admr.  v.  Chapman's  Legatees,  5  Leigh 
(Va.)  164;  Brown  v.  County  of  Buena 
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satisfied  that  the  original  claim  was  unjust  or  has  been  satis- 
fied.1 


Vista.  95  U.  S.  157,  160;  United  States 
v  Beebe,  17  Fed.  Rep.  36;  Aylward  t1. 
Kearney,  2  Ball  &  B.  463;  Beaden  r. 
Kin«*.  g  Hare  499,  532;  Beckford  r. 
Wade,  17  Ves.  87, 97. 

Impossibility  of  Doing  Justice. — In 
Harrison  j'.Gibson,  23  Gratt.  (Va.)  212, 
Ihe  plaintiffs,  in  1854.  filed  a  bill  against 
the  representatives  of  a  trustee  praying 
lor  a  discovery  and  for  a  settlement  of 
the  trustee's  accounts.  The  deed  of 
trust  upon  which  the  suit  was  based 
was  granted  in  1808,  and  the  transac- 
tions in  respect  of  which  the  account 
was  asked  took  place  between  that  date 
and  1818,  or  about  forty  years  before  the 
bill  was  filed.  The  trustee  died  in 
1833,  and  his  son.  who  had  acted  as  his 
agent  in  certain  of  the  trust  affairs, 
died  before  the  suit  was  brought.  There 
was  some  evidence  in  existence  which 
tended  to  show  that  the  trustee  had 
properly  fulfilled  his  duties.  But  it  was 
held  that  the  suit  was  barred  by 
delay,  and  the  impossibility  of  doing 
justice  arising  therefrom.  The  court 
said:  "It  is  impossible  that  justice  can 
be  done  after  this  long  lapse  of  time. 
The  complainants  are  not  entitled  to 
the  aid  of  a  court  of  equity  for  any 
such  purpose.  They  have  slept  upon 
their  rights,  if  they  ever  had  any.  It  is 
a  familiar  doctrine  of  courts  of  equity 
that  nothing  can  call  these  courts  into 
activity  but  conscience,  good  faith  and 
reasonable  diligence.  Where  these  are 
wanting  the  court  is  passive  and  does 
nothing.  .  .  .  The  cases  do  not 
fix  any  period  as  limiting  the  demand 
for  an  account.  If  from  the  delay  it  is 
manifest  that  no  correct  account  can  be 
rendered,  that  any  conclusion  at  which 
the  court  can  arrive  must  at  best  be 
conjectural,  and  that  the  original  trans- 
actions have  become  so  obscured  by 
time  and  the  loss  of  evidence  and  the 
death  of  parties,  as  to  render  it  difficult 
to  do  justice,  the  court  will  not  relieve 
the  plaintiff.  If,  under  the  circum- 
stances of  the  case,  it  is  too  late  to  as- 
certain the  merits  of  the  controversy, 
the  court  will  not  interfere,  whatever 
may  have  been'  the  original  justice  of 
the"  claim." 

1.  Wissler  v.  Craig,  80  Va.  22;  Fos- 
ter's Curator  v.  Risson,  17  Gratt.  (Va.) 
321,  347;  Smith  v.  Thompson,  7  Gratt. 
(Va.)  tia. 

Application  In  Discretion  of  Court. — 


One  of  two  joint  debtors  on  a  bond 
paid  his  moiety  of  the  debt  and  took  a 
bond  of  indemnity  from  the  other 
debtor  for  the  payment  of  other  moiety. 
Thirty-four  years  after  the  original 
bond  was  payable  and  more  than 
twenty -three  years  after  the  date  of  the 
bond  of  indemnity,  a  bill  quia  timet 
was  filed  against  the  representatives  of 
a  deceased  surety  on  the  indemnity 
bond,  alleging  the  insolvency  of  the 
principal  therein,  the  loss  of  the  bond 
of  indemnity  and  the  danger  of  loss  to 
the  complainants.  Held,  that  the  plain- 
tiffs had  precluded  themselves  from  re- 
lief by  lying  by  until  by  their  supine- 
nessand  negligence  there  could  no  longer 
be  a  safe  determination  of  the  contro- 
versy and  their  adversaries  were  ex- 
posed to  the  danger  of  injustice  from 
the  loss  of  information  and  evidence 
and  means  of  recourse  against  others, 
occasioned  by  deaths,  insolvencies  and 
other  uutoward  circumstances.  The 
court  said:  "The  application  of  this 
equitable  doctrine  is  for  the  sound  dis- 
cretion of  the  equitable  forum  and  does 
not  require  the  conviction  of  the 
court  against  the  original  justice  of  the 
claim  or  of  any  other  .specific  ground 
of  defence,  but  its  belief  that  under  the 
circumstances  of  the  case  it  is  too  late 
to  ascertain  the  merits  of  the  contro- 
versy." 

Probability  that  Debt  Due  Claimant. 

— A  bill  was  brought  for  a  settlement 
of  partnership  accounts  seventeen  years 
after  dissolution  of  partnership.  Held, 
that  the  complainants  were  barred  by 
their  laches  and  that  a  claim  by  one  of 
the  partners  would  not  be  entertained, 
notwithstanding  the  fact  that  some- 
thing was  probably  due  to  him.  The 
court  said:  "Something  may  be  due;  I 
might  go  further  and  say  that  probably 
something  is  due  from  the  estate  of 
John  W.  to  the  estate  of  Marten  Fos- 
ter, on  account  of  the  transactions  stated 
in  the  bill.  But  the  possibility  or  even 
probability  that  something  is  so  due  is 
not  enough  to  entitle  the  plaintiff  to  an 
account.  Independently  of  the  bar  of 
the  statute,  it  would  be  a  sufficient 
answer  to  a  claim  for  an  account  that 
one  cannot  be  now  settled  with  any 
reasonable  expectation  of  doing  justice 
to  the  defendant,  and  that  the  plaintiff's 
testator  is  in  fault  for  not  having  him- 
self asserted  and  prosecuted  his  claim." 


Digitized  by 


EZOTUM. 


LACHES. 


Infancy. 


5.  Effect  of  Continual  Claim. — The  continual  assertion  of  a  claim 
by  the  plaintiff,  without  taking  any  steps  to  enforce  his  rights, 
will  not  keep  alive  a  right  which  would  otherwise  be  barred  by 
laches.1 

V.  Excuses — 1.  Infancy. — It  is  a  general  rule  that,  as  a  person  not 
sui  juris  cannot  act  on  his  own  behalf,  no  laches  can  be  imputed 
to  an  infant  during  the  continuance  of  his  minority ; 8  and  this  is 
especially  the  case  where  the  minors  reside  in  a  different  State, 
and  have  no  knowledge  of  their  rights.*  But  even  where  the 
plaintiff's  laches  is  excused  by  reason  of  his  infancy,  the  lapse  of 
time  which  has  elapsed  will  subject  his  evidence  to  doubt  and 
suspicion,  and  will  necessitate  its  examination  with  unusual  care 
and  circumspection.4    It  is  incumbent  on  the  plaintiff,  however, 

1.  Clegg  v .  Edmondson,  8  De  G.  M.  Car.)  64;  Gaugh  v.  Henderson,  2  Head 

&  G.  707;  Lehmann  v.  McArthur,  L.  (Tenn.)  628;  Copen  v.  Flesher,  1  Bond 

R.,  3011.496.  (U.  S.)  440;  Chew  v.  Hyman,  7  Fed. 

Lease  of  Partnership  Premises. — In  Rep.  7,  16;  Roche  v.  O'Brien.  1  Ball  & 

Clegg  v.  Edmondson,  8  De  G.  M.  &  G.  B.  350,  339;  Bennett  v.  Colley,  2  Mylne 

787,  partners  in  a  dissolved  firm  sought  &  K.  225,  233;  Wilkinson  v.  Parry,  4 

to  compel  the  sale,  as  part  of  the  part-  Russ.  272, 276;  Campbell  v.  Walker,  i 

nership  assets,  of  a  lease  of  the  partner-  Ves.  678;   s.  c.,   13  Ves.  601;  1  BK 

ship  premises  which  the    managing  Com.  465. 

partners  had  obtained  in  their  own  Where  several  children,  seeking  to 
name  previous  to  the  dissolution.  It  set  aside  a  purchase  of  lands  by  an  ad- 
was  held  that  the  complainants'  right  of  ministrator  at  his  own  sale,  file  "their  bill 
action  was  barred  by  laches  and  that  within  two  years  after  the  eldest  has 
the  fact  that  they  had  continually  as-  attained  his  majority,  they  are  not  guilty 
serted  their  claim  had  no  effect  thereon,  of  laches.  McMillan  v.  Rushing,  So 
The  court  said:  "What  the  plaintiffs,  Ala.  402. 

however,  mainly  relied  upon  was  the  3.  Holt  v.  Wilson,  75  Ala.  58;  Heirs 
continual  claim  on  their  part,  and  no  of  Ware  z'.  Brush,  1  McLean  (U.S.)  533. 
doubt  they  have  not  ceased  to  assert  Suit  by  Distributee. — At  the  time  of 
their  claim,  but  I  cannot  agree  to  a  his  father's  death  in  1865,  a  distributee 
doctrine  so  dangerous  as  ttiat  the  mere  of  an  intestate  was  about  thirteen  years 
assertion  of  a  claim  unaccompanied  by  of  age  and  resided  out  of  the  State.  He 
an  act  to  give  effect  to  it  can  avail  to  was  informed  on  trustworthy  authority- 
keep  alive  a  right  which  would  other-  that  there  was  no  share  coming  to  him. 
wise  be  precluded.  I  am  not  aware  that  In  1883,  within  a  few  months  of  his  first 
the  mere  assertion  of  a  right  has  ever  learning  that  he  was  entitled  to  a  share, 
been  held  to  avail  against  the  statutes  he  brought  a  suit  to  cover  it.  Held, 
of  limitations;  and  if  therefore,  we  look  that  he  was  not  guilty  of  laches.  Holt 
to  the  analogy  of  those  statutes,  that  v.  Wilson,  75  Ala.  58. 
analogy  does  not  seem  to  furnish  any  4.  Effect  of  Delay. —  In  Dragoo  r. 
ground*  of  excuse  on  the  part  of  the  .Dragoo,  50  Mich.  573,  the  plaintiff 
plaintiffs.  Much  less  I  think  can  such  sought  to  enforce  an  alleged  parol 
an  excuse  be  entertained  in  a  court  of  agreement  for  the  partition  and  convev- 
equity,  which  in  cases  of  this  nature  ance  of  lands  which  had  been  made  in 
has  gone  beyond  the  analogy  of  the  1847.  The  plaintiff's  laches  was  ex- 
statutes."  cused  by  reason  of  his  infancy,  but  it 
3.  McMillan  v.  Rushing,  80  Ala.  402;  was  held  that  the  evidence  "  on  his 
Holt  v.  Wilson,  75  Ala.  58:  Miles  v.  behalf  must  be  very  strictly  examined 
Wheeler,  43  111.  123,  129;  Morgan  v,  in  view  of  the  delay.  Cooley,  J.,  said: 
Herrick,  21  111.  481;  Smith  v.  Sackett,  "The  circumstance  that  first  attract* 
10  111.  534;  Wright  v.  Leclaire,  3  Iowa  attention  is  that  the  bill  is  filed  to  set 
221;  Whaley  v.  Eliot's  Heirs,  1  A.  K.  up  and  enforce  a  parol  agreement  for 
Marsh.  (Ky.)  343;  Dragoo  v.  Dragoo,  the  conveyance  of  lands  nearly  a  quar- 
50  Mich.  573;  Napton  v.  Leaton,  71  ter  of  a  century  after  it  is  said  to  have 
Mo.  358;  Steel  v.  McKnight,  1  Bay  (S.  been  made     In  most  cases  this  would 
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to  bring  his  action  within  a  reasonable  time  after  he  has  attained 
majority  and  has  learned  of  the  existence  of  the  facts  which  con- 
stitute his  right  of  action.1  Following  the  analogy  of  the  statute 
of  limitations,  it  has  been  held  that  where  time  has  commenced 
to  run  against  the  ancestor,  it  still  continues  to  run  against  the 
heir,  although  the  latter  is  an  infant.*  The  fact  that  the  de- 
fendant is  an  infant  constitutes  no  excuse  for  the  plaintiff's 
delay.8 

2.  Coverture. — At  common  law,  whilst  a  married  woman  remains 
under  the  disability  of  coverture,  she  cannot  be  guilty  of  any 
laches;*  but,  as  the  disability  of  a  married  woman  ceases  upon 
dissolution  of  the  marriage  by  death,  she  may  thereafter  be  guilty 
of  such  laches  as  .will  preclude  her  from  maintaining  any 
suit.*  A  bill  by  husband  and  wife  in  right  of  the  wife  is  the  bill 
of  the  husband,  and  the  wife  is  only  joined  for  conformity.  Cov- 
erture of  the  wife  is  not,  therefore,  an  excuse  for  delay  in  filing 


be  a  conclusive  objection  to  the  relief 
prayed;  but  the  delay  is  excused  in  this 
case  by  the  fact  that  complainant  only 
reached  majority  the  year  before  the 
bill  was  filed,  and  may  never  have 
become  fully  aware  of  her  rights  before 
that  time.  Laches  is  not  imputed  to 
a  minor  or  of  person  incompetent 
to  act  on  his  own  behalf.  Snell  v.  Dee, 
2  Salk.  415;  Mills  v.  Dennis,  3  Johns. 
Ch.  (N.  Y.)  367;  Dow  'v.  Jewell,  21  N. 
H.  470;  Chandler  v.  McKinney,  6  Mich. 
217.  Still  great  delay  is  always  an  im- 
portant fact  in  these  cases,  for  time 
obscures  and  destroys  evidence  even 
where  it  does  not  absolutely  take  away 
rights  of  action;  and  a  parol  contract  is 
never  to  be  enforced  unless  it  is  satis- 
factorily proved.  And  the  older  the 
supposed  facts  are,  when  they  are  to  be 
made  out  on  the  recollection  of  wit- 
nesses, the  more  are  they  open  to  doubt 
and  suspicion;  so  that  even  if  the  delay 
is  sufficiently  excused  the  evidence  that 
is  to  establish  the  case  requires  to  be 
examined  with  unusual  care  and  cir- 
cumspection. 

1.  Suit  to  Set  Aside  Judgment. —  A 
judgment  was  rendered  against  an  in- 
fant who  appeared  in  the  suit  by  attor- 
ney instead  of  by  guardian.  Six  years 
after  he  attained  majority,  he  filed  :. 
bill  to  set  aside  such  judgment.  The 
court  held  that  his  delay  after  attaining 
majority  was  sufficient  to  bar  relief,  as 
he  all  the  time  was  aware  of  the  facts 
which  constitute  his  cause  of  action. 
Kemp  v.  Cook,  18  Md.  130,  139. 

a.  Williams  v.  First  Presb.  Society,  1 
Ohio  St.  478;  Henry  v.  Conn,  12  Ohio 


193;  Wilsons  v.  Harper,  25  W.  Va. 
179. 

8.  Jones  v.  Turberville,  2  Ves.Jr.  11. 

4.  Wilson  v.  McCarty,  55  Md.  277, 
283;  Black  v.  Whitall,  9  N.  J.  Eq.  572; 
Baker  v.  Morris,  10  Leigh  (Va.;  2S4; 
Blandford  v.  Marlborough,  2  Atk.  542; 
Smith  v.  French,  2  Atk.  243;  Needler's 
Case,  Hob.  220;  Cresswell  v  Dewell,  4 
Giff.  460;  Bateman  v.  Davis,  3  Mad.  98; 
Underwood  v.  Stevens,  1  Mer.  712; 
Lord  Montford  v.  Lord  Cadogan,  19 
Ves.  635, 640;  Lench  v.  Lench,  10  Ves. 
511.  517;  Ryder  v.  Bickerton,  3  Sw.  80. 

Legacy  of  Bond. — A  bond  was  be- 
queathed to  a  married  woman  and 
delivered  to  her  in  1807.  In  1808,  she 
married  S,  who  died  in  1819.  In  1819- 
she  married  M,  and  she  died  in  1833. 
In  1835  her  executor  brought  a  suit 
against  the  obligor  to  enforce  the  bond; 
and  it  was  held  that  the  delay  was  ex- 
cused by  the  coverture  of  the  legatee. 
Baker  v.  Morris,  10  Leigh  (Va.)  284. 

Voluntary  and  Involuntary  Disabili- 
ties.— A  distinction  has  been  made  be- 
tween voluntary  and  involuntary  dis- 
abilities, and  it  has  been  declared  that 
"In  courts  of  equity,  voluntary  disabili- 
ties, such  as  coverture  or  absence  from 
the  State,  even  where  not  cumulative, 
will  not  be  received  as  a  defence  against 
the  charge  of  staleness."  Per  Grier, 
J.,  in  Bedilian  v.  Seaton, 3  Wall.  Jr.  (C. 
C.)  279,  287. 

6.  In  Wilson  v.  McCarty,  55  Md. 
277,  283,  it  was  held  that  a  delay  of  fif- 
teen months  after  the  dissolution  of  the 
marriage  before  filing  a  bill  to  compel 
an  executor  to  account  for  the  assets  in. 
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such  a  bill.1  It  would  appear,  however,  that  there  is  an  exception 
to  the  general  rule  when  the  laches  of  the  husband  continues  for 
such  a  time  as  to  raise  a  presumption  of  the  payment  of  a  debt. 
Under  such  circumstances  the  laches  of  the  husband  will  preclude 
the  wife  from  taking  any  action  to  recover  the  claim.*  Similarly, 
where  a  female  infant  has  entered  into  an  antenuptial  contract, 
the  right  to  disaffirm  exists,  notwithstanding  her  state  of  covert- 
ure, and  by  long  delay  she  may  lose  her  right  to  disaffirm  the 
same.3 

3.  Insanity. — A  person  under  disability  by  reason  of  insanity 
cannot  be  guilty  of  any  such  neglect  as  will  amount  to  laches.4 
But  if  he  recovers  from  his  insanity  and  thereafter  negligently 
fails  to  prosecute  his  rights,  he  may  be  precluded  from  maintain- 
ing any  action.5 

4.  Cumulative  Disabilities. — Successive  or  cumulative  disabili- 
ties are  not  allowed  to  operate  as  any  excuse  for  lapse  of  time. 
When,  therefore,  the  only  disability  which  existed  at  the  time 
when  the  right  of  action  accrued  was  infancy,  the  plaintiff  cannot 
plead  in  justification  for  delay  a  disability  arising  from  coverture.6 
If,  however,  both  disabilities  existed  when  the  right  of  action 


his  hands  was  not  such  laches  as  barred 
the  action. 

1.  Harrison  v.  Gibson,  23  Gratt. 
(Va.)  312, 

The  case  of  Harrison  v.  Gibson, 
supra,  was  followed  in  Etting  v.  Marx, 
4  Hughes  (U.  S.)  312;  s.  c,  4  Fed.  Rep. 
673,  but  it  seems  to  have  been  scarcely 
applicable  to  the  circumstances  of  that 
case.  In  the  latter  case  the  bill  appears 
to  have  been  filed,  not  by  the  husband 
and  wife  jointly,  but  either  by  a  widow 
whose  disability  had  ceased,  or  by  her 
representatives.  The  report,  however, 
is  not  clear  upon  this  point. 

2    Black  v.  Whitall,  9  N.  J.  Eq. 

In  Black  r.Whitall.qN.J.  Eq.572,  the 
delay  amounted  to  only  ten  years,  and  it 
was  held,  that  as  it  was  not  sufficient  to 
raise  a  presumption  of  payment,  a  mar- 
ried woman  might  maintain  an  action 
to  recover  a  legacy,  notwithstanding 
the  laches  of  her  husband.  In  that 
case,  the  court  cited  the  case  of  Peacock 
t>.  Newbold's  Exrs.,  4  N.  J.  Eq.  61,  as 
authority  for  the  proposition  that  if  the 
delay  had  continued  for  twenty  years, 
the  claim  of  the  wife  would  have  been 
barred  by  reason  of  the  presumption 
created  thereby. 

3.  Lancaster  v.  Lancaster,  13  Lea 
(Tenn.)  126.  In  this  case  the  court  said: 
"The  very  fact  that  cumulative  disabili- 
ties are  not  allowable  requires,  ex  ne- 


cessitate, to  prevent  a  failure  of  justice, 
that  a  wife  must  have  the  power  to 
affirm  or  disaffirm  a  conveyance  of  land 
made  during  infancy,  for  she  may  come 
of  age  before  the  coverture  and  yet 
have  too  short  a  period  to  bar  her 
right.  Wc  think  a  better  doctrine  to  be 
that  a  wife  may  in  equity  affirm  or  dis- 
affirm an  antenuptial  marriage  contract 
of  either  land  or  personalty,  or  both, 
voidable  by  reason  of  her  infancy." 

4.  Craig"  v.  Leiper,  2  Yerg.  (Tenn.) 
l93- 

8.  Norris  v.  Haggin,  28  Fed.  Rep. 

*75- 

6.  Hertle  v.  McDonald,  2  Md.  Ch. 
Dec.  128;  Lancaster  v.  Lancaster,  13 
Lea.  (Tenn.)  126,  131;  Scott  v. 
Buchanan,  11  Humph.  (Tenn.)  468; 
McDonald  v.  Johns,  4  Yerg.  (Tenn.) 
2?S.  See  also  Bedilian  t>.  Seaton,  3 
Wall.  Jr.  (C.  C.)  279,  287. 

But  it  ought  to  be  noted  that  in  Tate 
v .  Greenlee,  2  Hawks.  (S.  Car.)  486,  it 
was  held  that  although  a  suit  in  equity 
might  be  dismissed  where  there  had 
been  great  delay  in  instituting  proceed- 
ings, yet  where  a  Woman  married  in 
her  infancy,  and  immediately  upon  the 
dissolution  of  the  marriage  asserted  her 
rights  by  suit,  the  bill  was  sustained, 
although  thirty-five  years  had  elapsed 
since  the  cause  of  action  had  accrued. 
See  also  Falls  v.  Torrance,  2  Hawks. 
(S.  Car.)  490. 
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accrued,  there  can  be  no  laches  until  both  have  been  removed.1 
5.  Fulfilment  of  Condition!. — Infancy,  or  any  other  disability,  con- 
stitutes no  excuse  for  laches  in  failing  to  fulfil  a  condition  upon 
the  performance  of  which  the  right  of  the  plaintiff  depends.*  It 
would  also  appear  that  when,  from  considerations  of  public  duty, 
public  repose  of  the  country,  and  liberty  and  life,  it  is  essential 
that  a  right  should  be  enforced  without  delay,  the  laches  of  an 
infant  will  be  sufficient  to  bar  him  forever;  and  on  similar  prin- 
ciples the  laches  of  an  infant  may  preclude  him  from  enforcing  a 
claim  against  the  sovereign  power.* 


1.  Lancaster  v.  Lancaster,  13  Lea 
(Tenn.)  126. 

2.  Walker  v.  Douglas,  70  III.  445; 
Havens  v.  Patterson,  43  N.  Y.  21S; 
Griffin  v.  Griffin,  1  Sch.  &  Lef.  351;  3 
Co  Litt.  44,  179,  1S1.  See  also  Henry 
v.  Conn,  n  Ohio  193. 

Nonfulnlment  of  Conditions. — "Albeit 
regularlv  no  laches  shall  be  accounted 
in  infants  or  feme  coverts,  for  not  entry 
or  claim  to  avoid  descents,  yet  laches 
shall  be  accounted  in  them  for  no  per- 
formance of  a  condition  annexed  to  the 
state  of  the  land.  For  if  a  feme  be  in- 
feoffed  either  before  or  after  marriage, 
reserving  a  rent,  and  for  default  of  pay- 
ment a  re-entry,  in  that  case  the  laches 
of  the  baron  shall  disinherit  the  wife 
forever,  and  so  it  is  if  an  infant;  his 
laches,  for  not  performing  a  condition 
annexed  to  a  state,  either  made  to  his 
ancestor  or  to  himself,  shall  bar  him  of 
the  right  of  the  land  forever."  3  Co. 
Litt.  44. 

Specific  Performance  of  Agreement. — 

An  agreement  was  made  between  a 
land  owner  and  an  intending  lessee  to 
the  effect  that  the  landlord  would  grant 
a  lease  provided  the  lessee  laid  out  a 
certain  sum  on  the  premises  within 
three  years.  The  lessee  died  before  he 
had  fulfilled  his  part  of  the  contract.  His 
son,  who  was  only  about  two  years  of 
age  at  the  time  of  his  father's  death, 
brought  a  suit  after  he  had  attained  his 
majority  to  enforce  the  specific  per- 
formance of  the  agreement  for  the 
lease.  It  was  held  that,  as  the  right  to 
the  lease  depended  upon  the  perform- 
ance of  the  lessee's  covenant,  the  plain- 
tiff could  not  excuse  his  laches  in  fail- 
ing to  perform  the  same  on  the  ground 
of  his  infancy.  Griffin  v.  Griffin,  1  Sch. 
&  Lef.  352.  Lord  Redesdale  said: 
"In  executory  agreements  an  infant 
cannot  take  advantage  of  his  infancy  to 
excuse  the  nonassertion  of  his  right 
under  it,  where  an  immediate  asser- 
tion of  his  right  and  performance  of  his 


part  of  the  contract  is  essential  to  the 
interest  of  the  other  party.  .  .  .  Where 
there  is  an  executory  compact  such  as 
this,  an  agreement  to  grant  a  lease  on 
the  one  part  and  a  covenant  to  lay  out 
money  on  the  other,  and  the  tenant 
dies,  leaving  an  infant  heir,  if  thi*  con- 
tract is  to  continue  executory  during 
the  whole  minority,  it  will  not  be  giv- 
ing to  the  landlord  the  benefit  of  that 
in  consideration  of  which  he  stipulated 
to  grant  the  lease.  It  would  be  sanc- 
tioning delay  on  the  part  of  the  family 
of  the  infant,  who  in  such  a  case  would 
probably  always  "wait  till  he  came  of 
age,  to  the  great  inconvenience  of  the 
landowner  in  the  meantime." 

Payment  of  Price  In  Instalments. — 
When  by  the  terms  of  a  contract  for 
the  sale  of  lands  the  price  is  payable  in 
instalments,  a  plaintiff  suing  for  spe- 
cific performance  of  such  contract  will 
not  be  permitted  to  excuse  a  lapse  of 
time  by  reason  of  the  fact  that  the  con- 
tract was  made  with  his  ancestor  and 
that  the  lapse  of  time  occurred  during 
the  plaintiff's  infancy.  Walker  v.  Dou- 
glas, 70  111.  445. 

Grant  to  Infant  Subject  to  Condition. 
— '  In  relation  to  conditions  annexed  to 
an  estate  made  either  to  his  ancestor  or 
himself,  the  laches  of  an  infant  will  bar 
him  of  the  right  of  the  land  forever." 
Havens  v.  Patterson,  43  N.  Y.  218. 

3.  Consideration!  of  Public  Duty,  etc. 
— "No  laches  shall  be  adjudged  in  an 
infant  in  case  of  descent,  but  in  some 
other  cases  laches  shall  prejudice  an  in- 
fant. As  laches  shall  be  adjudged  in  an 
infant,  if  he  present  not  to  a  church 
within  six  months,  for  the  law  respect- 
eth  more  the  privilege  of  the  church 
(that  the  cure  be  served)  than  the 
privilege  of  infancy.  And  so  the  pub- 
lic repose  of  the  realm  concerning  man's 
freeholds  and  inheritances,  shall  be 
preferred  before  the  privilege  of  infancy 
in  case  of  a  fine,  where  the  time  be 
given  in  the  time  of  the  ancestor.  So 


555 


Digitized  by 


GoogI 


Excwt. 


LACHES. 


Bankruptcy  and  Poverty. 


6.  Bankruptcy  and  Poverty. — It  has  been  held  that  delay  which 
has  occurred  whilst  the  plaintiff  was  awaiting  his  discharge  in 
bankruptcy  constitutes  no  bar  to  his  right  to  maintain  an  action.1 

The  preponderance  of  authority  seems  to  lay  down  that  the 
mere  insolvency  of  the  plaintiff  or  circumstances  of  embarrass- 
ment or  distress  do  not  of  themselves  excuse  delay  in  enforcing 
his  rights,*  although  there  are  cases  which  have  adopted  a  con- 


claim  of  a  villain  of  an  infant  by  a  year 
and  a  day,  who  hath  fled  into  ancient 
demesne,  shall  take  away  the  seisure 
of  the  infant.  And  if  an  infant  bring 
not  an  appeal  of  the  death  of  his  ances- 
tor within  a  year  and  a  day,  he  is 
barred  of  his  appeal  forever,  for  the  law 
respects  more  liberty  and  life  than  the 
privilege  of  infancy.  B,  tenant  in  tail, 
enfeofteth  A  in  fee;  A  hath  issue 
within  age  and  death;  B  abateth  and 
dieth  seised;  the  issue  of  A  being  still 
within  age,  the  descent  shall  bind  the 
infant,  for  the  issue  in  tail  is  remitted; 
and  the  law  doth  more  respect  an 
ancient  right  in  this  case  than  the  privi- 
lege of  an  infant  that  had  but  a  de- 
feasible estate.  And  it  is  said  if  the 
king  die  seized  of  lands,  and  the  land  of 
deceased  to  his  successor,  that  this 
shall  bind  an  infant  for  that  the  privi- 
lege of  an  infant  in  this  case  holds  not 
against  the  king."   3  Co.  Litt.  180,  181. 

1.  Gamble  v.  Foisom,  49  Mich.  141; 
Kittle  v.  Hall,  29  Fed.  Rep.  508. 

Discharge  Upon  Compromise.  —  The 
plaintiff  filed  his  petition  in  bankruptcy 
In  August,  1878.  He  compromised  with 
his  creditors  and  obtained  his  final  dis- 
charge in  1880.  He  thereafter  brought 
a  suit  upon  a  contract  made  by  him 
previous  to  his  bankruptcy,  and  prayed 
for  a  discovery,  accounting,  leave  to 
redeem  and  specific  performance.  It 
was  held  that  the  delay  which  had 
taken  place  whilst  he  was  awaiting  his 
discharge  was  no  objection  to  his 
right  of  relief.  Gamble  v.  Foisom,  49 
Mich.  141. 

The  plaintiff  licenced  defendant  to 
make  and  vend  certain  articles  under  a 
patent  issued  to  plaintiff.  Subsequently 
the  defendant  repudiated  the  licence 
and  claimed  to  make  the  articles  under 
another  patent.  The  plaintiff  became 
bankrupt  not  long  after  such  repudia- 
tion. After  two  years'  delay  the  as- 
signee in  bankruptcy  disposed  of  the 
patent,  and  plaintiff  thereupon  com- 
menced negotiations  with  a  view  to  its 
repurchase.  Although  the  purchaser  of 
the  patent  took  no  steps  to  prevent  the 


infringement,  the  plaintiff  intimated  to 
defendant  that  he  would  be  held  ac- 
countable for  his  acts.  After  his  dis- 
charge in  bankruptcy,  and  when  he  had 
reacquired  the  patent,  the  plaintiff 
brought  a  suit  against  the  defendant  for 
the  infringement,  and  it  was  held  that 
notwithstanding  a  delay  of  seven  years, 
the  plaintiff  was  entitled  to  relief.  Kittle 
r.  Hall,  29  Fed.  Rep.  50S. 

2.  Stow  v .  Russell,  36  111.  18;  Wright 
v.  Fi6her,  65  Mich.  275;  s.  c,  8  West. 
Rep.  802;  Perry  v.  Craig.  3  Mo.  516; 
Locke  v.  Armstrong,  2  Dev.  &  B.  Eq. 
(N.  Car.)  147;  Hayward  v.  Eliot  Nat 
Bank,  96  U.  S.  611;  Maxwell  v.  Ken- 
nedy, 49  U.  S.  (8  How.)  210;  Roberts 
v.  Tunstall,  4  Hare  257;  Hovenden  :•. 
Lord  Annesley,  2  Sch.  &  Lef.607. 

Embarrassment  No  Excuse. — In  Hov- 
enden v.  Lord  Annesley,  5  Sch.  &  Lef. 
607,  639,  Lord  Redesdalb  said:  "It 
can  never  be  a  sound  discretion  in  the 
court  to  give  relief  to  a  person  who  has 
slept  upon  his  rights  for  such  a  length 
of  time;  for,  though  it  is  said,  and  truly, 
that  the  plaintiffs  in  this  suit,  and  those 
under  whom  they  claim,  were  "persons 
embarrassed  and  reduced  by  the  fraud  of 
others,  yet  the  court  cannot  act  upon 
such  circumstances.  If  it  did  there 
would  be  an  end  of  all  limitation  of 
actions  in  the  cases  of  distressed  per- 
sons, for  if  relief  might  be  given  after 
twenty  years,  on  the  ground  of  such 
distress,  so  it  might  after  thirty,  forty 
or  fifty;  there  would  be  no  limitation 
whatever,  and  all  property  would  be 
thrown  into  confusion." 

Poverty  Arising  from  Drunkenness  — 
In  Wright  v.  Fisher, 65  Mich.  275;  s.  c. 
8  West.  Rep.  802,  the  plaintiff  sought 
to  set  aside  a  conveyance  of  real  estate 
which  he  had  made  twentv  years  pre- 
viously, on  the  ground  of  fraud,  and  he 
sought  to  excuse  his  delay  by  showing 
his  intemperate  habits.  It  was  *<7rfthat 
no  sufficient  excuse  had  been  shown  for 
his  laches.  The  court  said :  "The  mere 
fact  that  he  loved  liquor  so  well  that 
he  would  spend  all  the  money  he  could 
get  hold  of  to  gratify  his  appetite  is, 
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trary  rule.1  It  would  appear,  however,  that  poverty  in  the  plain- 
tiff anterior  to  the  commencement  of  the  suit  will  be  deemed 
sufficient  to  rebut  any  presumption  of  the  want  of  merit  in  his 
claim  arising  from  delay.2  The  debtor's  insolvency  has  been  held 
to  be  a  sufficient  excuse  for  the  creditor's  delay  in  bringing  suit ; 8 
and  it  has  been  declared  that  the  presumption  of  payment  which 
arises  from  the  lapse  of  time  may  be  rebutted  by  the  insolvency 
or  the  embarrassment  of  the  debtor.4 

7.  Absence  from  State. — According  to  Coke  and  Littleton, 
absence  from  the  realm  on  the  king's  service,  or  even  absence  from 
the  realm  though  not  in  the  king's  service,  was  sufficient  to  excuse 
the  laches  of  a  disseisee  in  failing  to  dispossess  the  disseisor  before 
his  death.  This  rule  was  based  upon  the  principle  that  during 
his  absence  he  could  not  make  continual  claim,  and  that  by  reason 
of  his  absence  he  could  have  no  knowledge  of  the  disseisin.5  It 
has,  however,  been  held  that  a  voluntary  disability  of  this  nature, 
of  itself,  constitutes  no  excuse  for  laches.6    If  the  owner  of  lands 


not  sufficient.  If  so,  then  the  fact  that 
he  was  so  given  to  any  other  passion  or 
appetite  that  he  would  squander  all  his 
means  in  pandering  to  it  would  also  ex- 
cuse delay." 

Misfortunes  in  Business. — The  plain- 
tiff in  a  suit  for  the  specific  perform- 
ance of  a  contract  to  convey  lands, 
sought  to  excuse  his  failure  to  pay  the 
instalments  and  otherwise  fulfil  his 
part  of  the  agreement  by  showing  In- 
solvency, or  at  least  embarrassment 
and  distress  arising  from  losses  in  busi- 
ness and  loss  of  rents  occasioned  by  the 
burning  of  buildings  which  he  owned. 
It  was  held  that  these  facts  were  not 
sufficient  to  excuse  his  delay.  Stow  v. 
Russell,  36  111.  18. 

1.  Ryle  v.  Kyle.  41  N.  j:  Eq.  582; 
Mason  v.  Crosby,  Daveis  (-if.  S.)  303. 

A  president  of  a  corporation  having 
become  embarrassed  in  his  circum- 
stances, obtained  advances  from  a 
nephew.  It  was  arranged  between  the 
two  that  the  president  should  transfer 
the  title  of  certain  stock  to  his  nephew, 
who  should  enter  upon  the  manage- 
ment of  the  corporation  and  attempt  to 
improve  its  condition.  Twenty  years 
afterward  the  nephew  insisted  upon  his 
uncle  granting  him  an  acknowledg- 
ment, setting  forth  that  the  transfer  had 
been  for  the  transferee's  absolute  bene- 
fit. Thereafter  the  nephew  repudiated 
all  trust  relations.  After  the  death  of 
the  nephew,  the  uncle  brought  a  suit  to 
establish  a  trust,  and  it  was  held  that 
the  financial  condition  of  the  complain- 
ant was  a  sufficient  excuse  for  delay 
and  acquiescence.   It  ought,  however, 


to  be  kept  in  view  that  in  this  case  the 
court  seemed  to  rely  as  much  upon  the 
uncle's  financial  relations  with  his 
nephew,  as  upon  the  fact  of  his  insol- 
vency.   Ryle  v.  Ryle,  41  N.J.  Eq.  582. 

In  Mason  v.  Crosby,  Daveis  (U.  S.) 
303,  it  was  held  that  the  pecuniary  em- 
barrassment of  the  plaintiff  will  so  far 
excuse  delay,  not  beyond  the  period  of 
legal  limitation,  as  to  relieve  his  claim 
from  the  imputation  of  stateness,  es- 
pecially when  his  embarrassment  had 
been  occasioned  by  the  acts  of  the  de- 
fendant 

3.  Byrne  v.  Frere,  2  Moll.  157. 

5.  Stephens  v.  Martin,  85  Tenn.  278. 
See  also  Carr  v.  Bob,  7  Dana  (Ky.) 
4«7- 

Excuse  of  Insolvency — A  suit  was 
brought  to  enforce  a  judgment,  and  the 
bill  prayed  that  a  decree  in  chancery  in 
favor  of  the  respondent  might  be  at- 
tached and  subjected  to  the  satisfaction 
of  the  complainant's  judgment.  The 
judgment  upon  which  the  suit  was 
brought  was  rendered  on  January  20th, 
1846,  and  the  suit  was  commenced  Oc- 
tober tst,  1877.  Two  executions  had 
been  issued  upon  the  judgment,  but 
had  been  returned  unsatisfied.  There 
had  been  a  delay  of  over  sixteen  years 
alter  the  issuance  of  the  executions. 
It  was  held  that  the  complainant's 
delav  was  excused  by  the  defendant's 
insolvency.  Stephens  v.  Martin,  85 
Tenn.  278. 

4.  Magruder  v.  Peter,  11  Gill  &  J. 
(Md.)  217. 

6.  See  3  Co.  Litt.,  83, 8s. 

6.  Bedilianz>.Seaton,3  Wall.Jr.(C.C.) 
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enters  into  a  contract  for  the  sale  thereof  to  a  nonresident,  he 
cannot  excuse  laches  in  bringing  a  suit  to  enforce  a  vendor's  lien 
by  reason  of  the  purchaser's  nonresidence.1  It  would  appear, 
however,  that  under  certain  circumstances  absence  from  the  State 
may  constitute  evidence  that  the  plaintiffs  were  ignorant  of  the 
existence  of  that  right  of  action,  and  thus  operate  indirectly  to 
excuse  the  delay.*  In  some  cases  absence  from  the  State  taken 
in  conjunction  with  infancy  and  ignorance  has  been  deemed  suffi- 
cient to  excuse  the  plaintiff's  negligence  in  enforcing  his  rights.3 

8.  Sickness. — The  sickness  of  the  defendant  has  been  held  to  be 
an  element  which  will  explain  and  excuse  delay  on  his  part.4  But 
sickness  in  the  complainant's  family  necessitating  his  presence 
there  is  no  excuse  for  laches  in  permitting  a  judgment  to  be  en- 
tered against  him,  unless  it  is  shown  that  his  actual  presence  was 
necessary  in  order  to  make  a  defence.6 

9.  Pendency  of  Suit. — If  the  matter  in  dispute  between  the  par- 
ties has,  during  the  time  when  the  delay  occurred,  been  the  sub- 
ject of  litigation,  the  plaintiff's  delay  is  sufficiently  excused.6  But 


279,  287.  See  also  Scott  v.  Evans,  1  Mc- 
Lean (U.  S.)  486;  Piatt  v.  Vattier,  1 
McLean,  146;  Locke  v.  Caldwell,  91 
111.  417;  Francis  v.  Love,  3  Jones  Eq. 
(N.  Car.)  321;  Houston  v.  Jennings,  12 
Tex.  487;  Callaway  v.  Alexander,  8 
Leigh.  (Va.)  114. 

Exception  from  Statutory  Limitation. 
— It  has  been  held  that  where  the 
plaintiffs  would  have  been  barred  by 
statute  but  for  the  fact  that  the  statute 
of  limitations  contained  an  exception 
where  the  plaintiff  was  a  nonresident, 
the  plaintiff  may,  nevertheless,  by 
sleeping  upon  his  claims  for  an  unrea- 
sonable length  of  time,  during  which 
the  defendants  have  been  in  possession, 
be  precluded  from  maintaining  any 
suit.  Scott  v.  Evans,  1  McLean  (U.S.) 
486. 

Salt  for  Specific  Performance. — The 

plaintiff  in  the  suit  for  specific  perform- 
ance left  the  State  and  did  not  assert 
any  claim  for  over  six  years.  During 
that  period  the  defendant  had  re- 
mained in  possession  of  the  lands  and 
had  made  improvements  thereon.  Held, 
that  the  plaintiff  had  lost  his  remedy. 
Francis  v.  Love,  3  Jones  Eq.  (N.  Car.) 
32'- 

Possession  by  a  mortgagee  upon 
breach  of  the  mortgage  with  contin- 
ual assertion  of  an  absolute  right  will 
preserve  the  mortgagee's  right  to  file  a 
bill  to  foreclose  even  though  he  had 
delayed  doing  so  for  a  period  of  thirty - 
five  years,  during  which  the  mortgagor 
has  been  out  of  the  State.  Locke  v. 
Caldwell,  91  111.  417. 
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Laches  of  a  United  States  Senator,  in 

failing  to  prosecute  a  suit,  has  in  one 
case  been  held  to  preclude  him  from 
obtaining  any  remedy  against  an  order 
of  dismissal  notwithstanding  the  fact 
that  during  most  of  the  time  he  was 
absent  at  the  national  capital  attending 
to  his  senatorial  duties.  Houston  v. 
Jennings,  13  Tex.  487. 

Absence  In  Confederate  Army.  — 
Where  a  plaintiff  in  a  suit  had  joined 
the  confederate  army  during  the  civil 
war,  it  was  held  that  his  absence  from 
the  State  during  the  war  was  no  excuse 
for  his  laches.  Bush  v.  Sherman,  80 
111.  160,  173. 

1.  Smiths  v.  Kincaid.  4  J.  J.  Marsh. 
(Ky.)  239. 

a.  DuffV.  Duff,  71  Cal.  513;  Miles  v. 
Wheeler,  43  111.  123. 

8.  Holt  v.  Wilson,  75  Ala.  58;  Carr  -v. 
Bob,  7  Dana  (Va.)  417';  Hallett  v.  Col- 
lins, 51  U.  S.  (10  How.)  174. 

4.  In  Martin  v.  Neblett,  86  Tenn. 
383,  the  plaintiff  sought  to  enforce  a 
vendor's  lien  after  a  delay  of  seven 
years.  The  plaintiff,  who  sued  as  ex- 
ecutor of  the  vendor,  explained  his  de- 
lay by  the  lien  holder's  bad  health  for  a 
period  of  about  a  year  before  his  death, 
and  the  executor's  ignorance  of  the 
claim  during  the  remainder  of  the  time. 
It  was  held  that  there  had  not  been  any 
laches  which  would  defeat  the  enforce- 
ment of  the  lien  even  against  the 
vendee  of  the  original  purchaser. 

6.  Jamison  v.  May,  13  Ark.  600.  See 
also  Watson  v.  Palmer,  5  Ark.  501. 
6.  Comins  v.  Culver,  35  N.  J.  Eq.  94; 
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delay  pending  the  decision  of  a  test  case  will  not  constitute  any 
excuse  for  the  plaintiff's  laches.1 

10.  Hegligence  of  Attorney. — The  plaintiff  cannot,  in  excuse  for 
his  delay,  avail  himself  of  the  fact  that  he  had  placed  himself  in 
the  hands  of  an  attorney  through  whose  negligence  the  delay  has 
occurred.* 

11.  Recognition  of  Bight. — Where  positive  evidence  exists,  which 
proves  that  the  defendant  has  all  along  recognized  the  plaintiff's 
right,  delay  on  the  part  of  the  plaintiff  in  bringing  the  suit  will 
be  excused.3 

12.  Delay  by  Agreement  of  Parties. — When  the  plaintiff's  delay  has 
taken  place  in  pursuance  of  an  agreement  with  the  defendant  that 
the  latter  will  not  take  advantage  of  it,  or  under  such  circum- 
stances as  to  show  an  acquiescence  therein  by  the  defendant,  no 
laches  can  be  imputed  to  the  plaintiff  for  his  failure  to  sooner 
commence  the  suit.4 

111.  no,  where  it  was  held  that  a  delay 
of  ten  months  after  the  discovery  of  the 
fraud  before  filing  a  bill  to  set  aside  a 
contract  for  the  sale  of  land  was  not 
such  laches  as  barred  a  recovery  when 
the  delay  was  explained  by  the  fact  that 
plaintiff  was  advised  by  counsel  to 
await  the  decision  of  another  suit  then 
pending. 

2.  Thayer  v.  Swift,  Walk.  Ch. 
(Mich.)  384;  Jones  v.  Williamson,  5 
Coldw.  (Tenn.)  37t;  Ayres  v.  More- 
head,  77  Va.  58*');  Callaway  v.  Alexan- 
der, 8  Leigh  (Va.)  114;  Ives  v.  Sargent, 
119  U.  S.  652;  Huxham  v.  Llewellyn, 
31  W.  R.  766.  But  compare  Cox  v. 
Montgomery,  43  111.  no. 

Erroneous  Legal  Advice. — The  fact 
that  the  plaintiff's  delay  has  been  caused 
by  his  receiving  erroneous  legal  advice 
from  his  attorney  by  reason  of  which 
he  was  led  to  suppose  that  he  had  no- 
cause  of  action,  forms  no  answer  to  the 
defendant's  objection  that  the  suit  is 
barred  by  laches.  Breit  v.  Yeaton,  101 
111.  242. 

3.  Bedford  County  v.  Nashville,  C. 
&  St.  L.  R.  Co.,  14  Lea  (Tenn.)  525; 
22  Am.  &  Eng.  R.  Cas.  75. 

Forfeiture  of  Snares. — A  shareholder 
in  a  company  became  bankrupt,  but  his 
shares  were  not  forfeited,  but  were  car- 
ried in  the  books  of  the  company  to  a 
separate  account.  He  was  regularly 
credited  with  the  dividends  which 
became  payable  in  respect  of  the  shares. 
Held,  that  his  assignees  were  entitled  to 
the  shares  and  accumulated  dividends, 
although  twenty  years  had  elapsed 
since  any  claim  had  been  made.  Penny 
v.  Pickwick,  16  Beav.  246. 

4.  Nance  v.  Dunlavy,  7  Blackf.  (Ind.) 


Galloway  v.  Barr,  12  Ohio  354;  Hunt 

v.  Smith,  3  Rich.  Eq.  (S.  Car.)  465; 

Pacific  R.  of  Missouri  v.  Missouri  Pa- 
cific R.  Co.,  in  U.S.  505. 

Action  Against  Partners. — Whilst  a 
suit  was  pending  against  two  partners, 
one  of  the  defendants  died,  and  judg- 
ment was  given  against  the  surviving 
partner.  The  latter  appealed,  but  the 
judgment  was  affirmed.  The  surviving 
partner  was  insolvent,  and  the  plaintiff 
thereupon  brought  a  suit  against  the 
representatives  of  the  deceased  partner. 
It  was  held  that  there  was  no  laches 
whilst  the  legal  remedy  was  being  pur- 
sued against  the  surviving  partner. 
Comins  v.  Culver,  35  N.  J.  Eq.  94. 

Delay  Pending  Appeal. — A  suit  was 
brought  to  foreclose  a  railroad  mort- 
gage. A  decree  of  foreclosure  was 
granted  and  an  appeal  from  such  a  de- 
cree was  taken  in  February  1877.  ^n 
April,  1880,  the  decree  appealed  from 
was  affirmed.  In  June,  1880,  a  suit 
was  brought  to  set  aside  the  decree  on 
the  ground  of  fraud  on  the  part  of  the 
plaintiffs  in  the  foreclosure  suit.  Held, 
that  the  time  during  which  the  case  was 
pending  on  appeal  would  not  be  taken 
into  account  in  passing  upon  the  plain- 
tiff's laches.  Pacific  R.  of  Missouri  v. 
Missouri  Pacific  R.  Co.,  in  U.  S.  503. 

Discovery  of  Title.  —  Lapse  of  time 
will  not  prejudice  a  person  who  has 
title,  while  seeking  a  discovery  of  that 
title  from  persons  who  have  possessed 
themselves  of  the  evidences  of  it.  Bond 
v .  Hopkins,  i  Sch.  &  Lef.  413. 

1.  Pacific  Bridge  Co.  v.Jacobus  (Cal.), 
13  Pac.  Rep.  493.  See  also  Smith  v. 
London  &  S.  W.  Ry.  Co.,  1  Kay  408. 
But  compare  Cox  v.  Montgomery,  43 
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Act  of  Defendant 


13.  Act  of  Defendant.— If  the  c 

has  been  caused  by  the  act  of 
plead  the  plaintiff's  laches  as  a 

172;  Williston  v.  Williston,  41  Barb. 
(N.  Y.)  635;  Lyon  v .  Lyon,  8  Ired.  Eq. 
(N.  Car.)  201;  Craig  v.  Leiper,  2  Yerg. 
(Tenn  )  143. 

Defendant'!  Acquiescence  In  Delay. — 
The  owner  of  a  farm  agreed  that  if  his 
brother  would  remove  from  his  then 
residence  to  the  farm,  he  would  give 
him  a  deed  for  an  acre  lot  with  a  house 
thereon.  The  brother  removed  accord- 
ingly, but  by  mutual  understanding  of 
the  parties,  no  deed  was  granted 
because  the  brother  had  become 
involved  in  financial  difficulties.  The 
delay  continued  for  over  twenty  years, 
until  after  the  death  of  the  owner 
of  the  farm.  It  was  held  that,  in  view 
of  the  circumstances,  the  owner  of  the 
farm  had  acquiesced  in  the  delay  in 
granting  the  deed,  and  that  plaintiff 
might  accordingly  enforce  specific  per- 
formance of  the  agreement.  Williston 
v.  Williston,  41  Barb.  (N.  Y.)  635. 

1.  Callender  v.  Colegrove,  17  Conn. 
1;  Berry  v.  Lovi,  107  111.  612;  Dicker- 
man  v.  Burgess,  20  111.  266;  Sugg  v. 
Thrasher,  30  Miss.  135:  Glenn  v.  Hebb, 
vj  Md.  260;  Hubbard's  Admr.  v.  Clark, 
■CS.  J.),  7  Atl.  Rep.  26;  State  v. 
Bayonne,  (N.  J.),  2  Cent.  Rep. 
-710;  Johnson  v.  Trask  (N.  Y.),  22  N. 
East.  Rep.  377;  Lyon  v.  Lyon.  8  Ired. 
Eq.  (N.  Car.)  201;  Stokes  v.  Lebanon 
&  S.  Turnpike  Co.,  6  Humph.  vTenn.) 
241;  Loring  v.  Palmer,  118  U.  S.  321; 
Gunton  v.  Carroll,  101  U.  S.  426;  Coun- 
ter v.  Halsey,  Ambl.  586;  Williams  v. 
Earl  of  Jersey,  to  L.  J.,  N.  S.,  Ch.  149; 
Attorney  General  v.  Birmingham,  4 
Kay.  &  J.  528;  Morse  v.  Merest,  6 
Madd.  26. 

Setting  Aalde  Execution  Sale. — The 
purchaser  of  certain  lots  was  aware  at 
the  time  of  his  purchase  that  an  attach- 
ment had  been  levied  upon  them.  The 
agent  of  the  vendor,  however,  assured 
■him  that  he  would  take  care  of  the 
■matter.  The  purchaser  was  afterwards 
shown  an  abstract  containing  a  memo- 
randum that  the  judgment  was  fully 
satisfied  by  return  of  execution,  from 
which  he  was  led  to  believe  that  the 
judgment  had  been  satisfied  by  pay- 
ment instead  of  by  sale  of  the  lots.  At 
the  time  when  this  abstract  was  shown  to 
him  it  was  still  within  his  power  to  re- 
deem. The  purchaser  at  the  execution 
.sale  did  not  take  out  or  record  the 


lelay  on  the  part  of  the  plaintiff 
the  defendant,  the  latter  cannot 
bar  to  the  suit,1  especially  where 

sheriff's  deed  for  several  years.  In  a 
suit  to  set  aside  the  execution  sale  and 
to  allow  the  purchaser  of  the  lots  to  re- 
deem, it  was  held  that  under  the  circum- 
stances a  delay  of  five  years  in  filing 
the  bill  was  not  a  bar  to  equitable  re- 
lief. In  holding  that  the  plaintiff's  de- 
lay did  not  bar  his  suit,  the  court  at- 
tached special  importance  to  the  fact  that 
by  the  purchaser's  failure  to  promptly 
take  out  and  record  his  sheriff's  deed 
the  plaintiff  had  been  induced  to  act  as 
the  owner  of  the  premises  and  to  spend 
money  in  the  payment  of  taxes  and  for 
improvements.  Berry  v.  Lovi,  107  III. 
612. 

Misstatements  of  Trustee.  —  Three 
persons  entered  into  a  mining  specula- 
tion, the  title  of  the  lands  being  taken 
in  the  name  of  one  of  them  as  trustee 
for  the  others.  One  of  the  partners 
was  led  by  the  misrepresentations  of  the 
trustee  to  believe  that  he  owed  the  lat- 
ter a  balance  in  respect  of  the  venture, 
and  on  that  account  delayed  enforcing 
his  interest  therein.  In  point  of  fact, 
so  far  from  his  owing  the  trustee  any- 
thing in  respect  thereof,  the  trustee 
was  his  debtor.  It  was  held  that  as  his 
delay  was  caused  by  his  belief  that  he 
owed  the  trustee  money,  which  belief 
was  induced  by  the  misstatement  of  the 
trustee,  the  latter  could  not  take  advan- 
tage of  the  delay  in  order  to  bar  an  ac- 
tion.   Loring  v.  Palmer,  118  U.  S.  321. 

Agreement  to  Obtain  Partition. — An 
agreement  for  the  conveyance  of  cer- 
tain lands  provided  that  the  land  owner 
should  obtain  partition  of  his  undivided 
interest  therein,  and  should  thereafter 
convey  the  same.  Owing  to  delay 
arising  from  the  neglect  or  failure  of 
the  vendor  to  obtain  partition  of  the 
lands,  many  years  elapsed  before  the 
latter  was  in  a  position  to  fulfil  his  part 
of  the  contract.  It  was  held  that  as  the 
delay  was  attributable  to  the  slackness  of 
the  vendor,  laches  could  not  be  imputed 
to  the  vendee  for  the  purpose  of  barring 
a  suit  for  specific  performance.  Gun- 
ton  v.  Carroll,  101  U.  S.  426. 

The  promise  of  the  defendant  to  rec- 
tify the  matters  complained  of  is  suffi- 
cient to  excuse  any  delay  which  may 
have  taken  place  in  reliance  thereon. 
Callender  v.  Golegrove,  17  Conn.  1; 
State  v.  Bayonne,  (N.J.),  2  Cent.  Rep. 
710. 


Digitized  by 


LA  CHES.  negotiation!  for  Compromise. 


actual  hindrance  or  impediment  has  been  caused  by  fraud  or  con- 
cealment.1 

14  Negotiations  for  Compromise. — Delay  in  filing  a  bill  may  be 
explained  by  negotiations  which  have  taken  place  between  the 
parties  with  a  view  to  a  compromise*  And  it  would  appear  that 
the  plaintiff  may  explain  his  delay  by  showing  that  it  was  con- 
sumed in  repeated  efforts  to  obtain  a  remedy  from  the  defendant 
without  litigation.8 

15.  Waiver  of  Objection. — The  defendant  may,  by  his  failure  to 
object  at  the  proper  time,  waive  his  right  to  take  advantage  of 
the  plaintiff's  unreasonable  delay  in  bringing  suit.*  And  where 
defendant  in  an  action  pleads  a  set-off  or  counter  claim  arising 
out  of  the  matter  in  dispute,  the  plaintiff  cannot  take  advantage 
of  the  objection  that  such  claim  is  barred  by  lapse  of  time.5 

16.  Continuing  Influence. — When  the  claim  of  the  defendant 
arises  from  an  abuse  by  the  defendant  of  a  confidence  proposed 
in  him,  or  from  circumstances  of  oppression  exercised  by  the  lat- 
ter, lapse  of  time  will  not  prevent  relief  when  the  influence  by 
the  undue  exertion  of  which  the  defendant  was  benefited,  con- 
tinues to  exist  until  within  a  reasonable  time  of  instituting  an 
-action.* 


1.  Johnson  v.  Toulmin,  18  Ala.  50; 
Pbalen  v.  Clark,  19  Conn.  421:  Ferris 
v.  Henderson,  12  Pa.  St.  49;  Wagner  v. 
Baird.  48  U.  S.  (7  How.)  234;  Badger 
v.  Badger,  69  U.  S  (2  Wall.)  87. 

5.  Hoghton  v.  Hoghton,  15  Beav. 
27a  314. 

>.  Thompson  v.  Marshall,  36  Ala. 

4.  Alleuder  r:  Vestry  of  Trinity 
Church,  3  Gill.  (Md.)  166;  Moore  v. 
Greene  County  Commissioners,  87  N. 
Car.  209;  Mulfiday  v.  Machir,  4  Gratt. 
(Va.)  1. 

6.  The  vendee  of  certain  lands  having 
been  evicted,  sued  the  vendor  for 
compensation.  The  vendor  pleaded 
that  the  plaintiff,  by  means  of  a 
fraudulent  survey,  had  obtained  a  con- 
veyance of  a  much  larger  quantity  of 
land  than  he  had  purchased.  The 
plaintiff  objected  that  the  defendant's 
claim  was  barred  by  lapse  of  time. 
Held,  that  the  defendant's  laches  under 
the  circumstances  constituted  no  bar. 
Richardson  v.  Bleight,  8  B.  Mon.  (Ky.) 
S80. 

«.  Napton  v.  Lea  ton,  71  Mo.  358; 
Aylward  v.  Kearney,  2  Ball  &  B.  463, 
477;  Roche  v.  O'Brien.  1  Ball  &  B.330, 
339;  Blagrave  v.  Routh,  2  Kay  &  J. 
509;  8  DeGei,  M.  &  G.  (no;  Kempson 
v.  Ash  bee,  L.  R.,  10  Ch.  15;  Turner  v. 
Collins,  L.  R.,  7  Ch.  341 ;  Wood  v. 
Dowries,  t8  Ves.  120,  128;  Gowland  v. 


I?e  Faria,  17  Ves.  20;  Purcell  v.  Mc- 
Namara,"  14  Ves.  91,  121;  Hatch  v. 
Hatch,  9  Ves.  292,  298;  Crowe  v.  Bal- 
lard, 1  Ves.  Jr.  215.  See  also  Sears  v. 
Hicklin  (Colo.),  2t  Pac.  Rep.  1022; 
Jones  v.  Moffett,  3  Jones  &  L.  636. 

Confidence  In  Defendant. — In  Napton 
v.  Leaton,  71  Mo.  358,  the  plaintiff 
sought  to  establish  her  title  to  certain 
lands.  Her  aunt,  with  whom  she  had 
resided,  had  been  in  possession  of  these 
lands,  and  had  all  along  claimed  to  own 
them  in  fee,  and  had  exercised  acts  of 
ownership  accordingly.  It  was  held 
that  the  fact  that  the  plaintiff  had  re- 
sided with  the  defendant  and  had  con- 
fided in  the  defendant's  statements, 
were  material  in  determining  the  ques- 
tion of  her  laches. 

Continuance  of  Distress. — In  Gow- 
land v.  I>e  Faria,  17  Ves.  20,  25,  a  suit 
was  brought  in  1808  to  set  aside  certain 
annuities  granted  in  1783  under  circum- 
stances of  great  distress  and  embarrass- 
ment. Sir  Wm.  Grant,  M.  R.,  said: 
"There  is,  I  believe,  no  case  in  which, 
during  the  continuance  of  the  same 
situation  in  which  the  party  entered 
into  the  contract,  acquiescence  has  ever 
gone  for  anything.  It  has  always  been 
presumed  that  the  same  distress  which 
forced  him  to  enter  into  the  contract 
prevented  him  from  coming  to  set  it 
aside;  that  it  is  only  when  he  is  re- 
lieved from  that  distress  that  he  can  be 
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VI  Application  Dependent  on  Clecumstances. — There  is  no  ar- 
tificial, fixed  or  determinate  rule  according  to  which  the  defence 
of  laches  is  applied.  Each  case  as  it  arises  must  be  decided  ac- 
cording to  its  own  particular  circumstances,  taking  into  considera- 
tion all  the  elements  which  affect  the  question.1 

VH  Laches  of  SOVEREIGN  Poweb. — It  is  a  general  rule  that 
laches  on  the  part  of  its  officers  is  not.  imputable  to  the  govern- 
ment in  its  character  of  sovereign  by  those  subject  to  its  do- 
minion* and  the  surety  of  an  officer  against  whom  the  United 


expected  to  resist  the  performance  of 
the  contract." 

1.  Johnson  v.  Johnson,  5  Ala.  90; 
Wilson  v.  Anthony,  19  Arli.  16;  Rob- 
ertson v.  Mowell,  (6  Md.  530;  Svester 
v.  Brewer,  27  Md.  2SS;  Glenn  v.  Hebb, 
17  Md.  260;  Hanson  v.  Worthington, 
12  Md.  418,  441;  Morse  v.  Hill,  136 
Mass.  60;  Pike  v.  Martindale.  91  Mo. 
268,  285;  Kline  v.  Vogel,  90  Mo.  239; 
Landrum  v.  Union  Bank,  63  Mo.  48; 
Obert  v.  Obert.  12  N.  J  Eq.  423; 
Paschall  v.  Hinderer,  28  Ohio  St.  568; 
Bell  v.  Moon,  79  Va.  341;  Updike  v. 
Lane,  78  Va.  132;  Coles  v.  Ballard,  78 
Va.  139;  Jackson's  Admr.  v.  King's 
Admr.,  12  Gratt.  (Va.)  499;  Sale  v. 
Dishman's  Exrs.,  3  Leigh  (Va.)  548; 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U. 
S.  587;  Brown  v.  Buena  Vista  County, 
95  U.  S.  157;  Sullivan  v.  Portland  & 
Kennebec  R.  Co.,  94  U.  S.  806;  Mc- 
Quiddy  v.  Ware,  87  U.  S.  (20  Wall.) 
14;  Ferson  v.  Sanger,  Davies  (U.  S.) 
352,  26?;  Lindsay , Petroleum  Co.  v. 
Hurd,  L.  R.,  5  P.  C.  221;  Erlanger  v. 
New  Sombrero  Phosphate  Co.,  L.  R., 
3  App.  Cas.  12 18,  1279. 

Question  of  Fact. — ''Laches  is  a  ques- 
tion of  fact  upon  the  evidence,  an 
equitable  defence  determinable  by  the 
particular  facts  and  circumstances  of 
the  case.  In  some  cases  a  compara- 
tively short  period  will  bar  the  claim, 
whilst  in  others  much  greater  length  of 
time  will  not  have  that  effect.  Pike  v. 
Martindale,  91  Mo.  268,  2S5. 

"This  (the  lapse  of  time  which  will 
bar  a  suit  to  set  aside  a  sale)  has  never 
been  held  to  be  any  determined  num- 
ber of  days  or  years  as  applied  to  every 
case,  like  the  statute  of  limitations,  but 
must  be  decided  in  each  case  upon  all  the 
elements  which  affect  that  question." 
Twin  Lick  Oil  Co.  v.  Marbury,  91  U. 
S.  587,  591. 

2.  United  States  v.  Insley,  130  U.  S. 
263;  United  States  v.  Beebe,  127  U.  S. 
338;  Steele  v.  United  States,  113  U.  S. 
128;  United  States  v.  Thompson,  98  U.S. 


486;  Gaussen  v.  United  States,  97  l>".  S 
584;  Hart  v.  United  States,  95  U.  S.  316; 
Cooke  7'.  United  States,  91  U.  S.  389;  s. 
c,  3  Cent.  L.  J.  24,  2,;  Jones  v.  United 
States,  48  U.  S.  (7  How.)  681;  United 
States  i'.  Vanzandt,  24  U.  S.  (11  Wheat.) 
184;  United  States  v.  Kirkpatrick,  22 
U.  S.  (9  Wheat.)  720;  United  Slates  r. 
Barnes,  31  Fed.  Rep.  705,  709;  Weber 
v.  Harbor  Commissioners,  85  U.  S.  (18 
Wall.)  57,  70;  United  States  i>.  City  of 
Alexandria,  4  Hughes  (U.  S.)  545;  s- c, 
19  Fed.  Rep. 609;  United  States i>.  Will- 
iams, 4  McLean  (U.  S.)  567;  United 
States  v.  Barrowcliff, 3  Ben.  (U.  S.)  519; 
United  States  v.  Little  Miami  C.  Si  X. 
R.  Co..  1  Fed.  Rep  700;  United  States  v. 
Southern  Colorado  Coal  &  Town  Co., 
t8  Fed.  Rep.  273. 

BUI  by  United  States  to  Redeem  from 
Mortgage. — A  bill  tiled  by  the  United 
States  to  redeem  from  a  mortgage 
property  purchased  by  it  at  a  sale  under 
execution  in  its  favor  is  not  barred  by 
laches.  The  government  holds  the  title 
to  such  property  as  it  does  to  all  other 
property,  for  public  and  not  for  private 
purposes.  United  States  v.  Insley,  130 
U.  S.  263,  rev'g  25  Fed.  Rep.  S04. 

Suit  on  Collector's  Bond. — A  suit  was 
instituted  on  a  bond  given  by  a  collector 
of  direct  taxes  and  internal  duties, 
under  the  act  of  22nd  July,  1813.  ch.  16. 
The  act  required  each"  collector  to 
transmit  his  accounts  to  the  treasury 
monthly;  to  pay  over  the  moneys  col- 
lected quarterly,  and  to  complete  his 
collection,  pay  over  the  moneys  col- 
lected to  the  treasury,  and  render  his 
final  account  within  six  months  from  the 
day  on  which  he  should  have  received 
the  collection  list  from  the  principal 
assessor.  In  case  of  failure,  the  act 
authorized  and  required  the  comp- 
troller of  the  treasury  immediately  to 
issue  his  warrant  of  distress  against 
such  delinquent  collector  and  his  sure- 
ties. The  comptroller  did  not  issue  his 
warrant  of  distress  according  to  the 
mandate  of  the  law,  and  this  suit  wu 
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LACHES. 


Laches  of  Sovereign  Power. 


States  has  a  claim  cannot  avail  himself  in  defence  of  the  fact 
that  the  laws  require  official  statements  to  be  made  at  short  and 
stated  periods.1  There  would  appear,  however,  to  be  an  excep- 
tion from  the  general  rule  where  the  government  descends  into 
business  transactions,  and  where  those  with  whom  it  deals  in  such 
transactions  are  injured  by  the  laches  of  its  officers.  Under  such 
circumstances  it  would  appear  that  the  government  is  precluded 
from  enforcing  any  claim.*  And  the  defence  of  laches  is  available 


instituted  four  rears  after  such  a  warrant 
ought  to  have  been  issued.  Held,  that 
the  claim  of  the  government  was  not 
barred  by  the  laches  of  its  officers,  and 
that  the  sureties  were  liable  upon  the 
bond.  Story,  J.,  said:  "The  general 
principle  is  that  laches  is  not  imputable 
to  the  government;  and  this  maxim  is 
founded,  not  in  the  notion  of  extraordi- 
nary prerogative,  but  upon  a  great  pub- 
lic policy.  The  government  can  trans- 
act its  business  only  through  its  agents; 
and  its  fiscal  operations  are  so  various, 
and  its  agencies  so  numerous  and 
scattered,  that  the  utmost  vigilance 
would  not  save  the  public  from  the 
most  serious  losses,  if  the  doctrine  of 
laches  can  be  applied  to  its  transactions. 
It  would,  in  effect,  work  a  repeal  of  all 
its  securities."  United  States  v.  Kirk- 
patrick,  22  U.  S.  (9  Wheat.)  720,  735. 

In  Gaussen  v.  United  States,  97  U. 
S.  584,  a  suit  was  brought  against  the 
executrix  of  a  surety  on  the  official 
bond  of  a  former  collector  of  the  port 
of  New  Orleans.  The  collector  died  in 
1846,  leaving  a  large  estate.  Many 
years  afterwards  this  suit  was  brought, 
and  the  government  recovered  a  judg- 
ment for  $36,000  with  interest  thereon 
for  a  period  of  over  30  years;  and  it  was 
held  that  the  fact  that  the  collector  was 
dead  and  that  all  the  defendant's  testa- 
tor's co-sureties  had  also  died,  all  of  them 
leaving;  an  estate  large  enough  to  pay 
the  claim  of  the  United  States,  and  that 
the  government,  by  neglecting  to  pre- 
sent its  claim  had  lost  any  recourse 
against  such  estates,  was  not  sufficient 
to  discharge  the  defendant  from  lia- 
bility. 

Illegal  Sale  of  Government  Property. — 

The  contractor  for  the  plumbing  on 
board  one  of  the  vessels  of  the  United 
States  navy  agreed  with  the  naval  con- 
tractor todeduct$2,ooofrom  his  estimate 
provided  he  should  be  allowed  to  receive 
and  make  use  of  certain  old  material 
taken  from  war  vessels  which  had  been 
broken  up.  He  received  the  old  mate- 
rial and  sold  it  for  $8,975.    Some  time 


thereafter  he  presented  a  claim  against 
the  government  for  the  balance  due  on 
another  contract,  and  the  government 
pleaded  as  a  set  off  thereto,  a  claim  to  the 
proceeds  of  the  old  material.  It  was 
held  that  the  claim  of  the  government 
to  the  proceeds  of  the  sale  of  the  old 
material  arising  out  of  the  fact  that  it 
had  been  made  over  to  the  contractor 
illegally,  was  not  lost  by  the  laches  of 
its  officers.  Steele  v.  United  States,  113 
U.  S.  128. 

Suit  for  Sevenue  Duties. — An  action 
upon  a  bond  given  by  a  tobacco  man- 
ufacturer to  recover  duties  is  not  barred 
by  laches  of  the  officers  of  the  govern- 
ment. United  States  v.  Barrowcliff,  3 
Ben.  (U.  S.)  519. 

Priority  In  Bankruptcy. — The  right  of 
the  United  States  to  priority  for  a 
claim  against  a  bankrupt  is  not  lost  by 
the  laches  of  its  officers  and  failure 
duly  to  present  the  same.  United 
States  v.  Barnes,  31  Fed.  Rep.  705, 
709. 

X.  United  States  v.  Kirkpatrick,  22  U. 
S.  (9  Wheat.)  720;  United  States  v. 
Vanzandt.  24  U.  S.  (11  Wheat.)  184. 
But  see  People  v.  Jansen,  7  Johns.  (N. 
Y.)  332. 

In  United  States  i>.  Kirkpatrick,  22  U. 
S.  (9  Wheat.)  720,  736,  Story,  J.,  said: 
"It  is  said  that  the  laws  require  that 
settlement  should  be  made  at  short  and 
stated  periods,  and  that  the  sureties 
have  a  right  to  look  to  this  as  their  se- 
curity. But  these  provisions  of  the  law 
are  created  by  the  government  for  its 
own  security  and  protection  and  to  reg- 
ulate the  conduct  of  its  own  officers. 
They  are  merely  directory  to  such  of- 
ficers and  constitute  no  part  of  the  con- 
tract with  the  surety.  The  surety  may 
place  confidence  in  the  agents  of  the 
government  and  rely  on  their  fidelity 
in  office;  but  he  has  the  same  means  of 
judgment  as  the  government  itself,  and 
the  latter  does  not  undertake  to  guar- 
anty such  fidelity." 

3.  In  Cooke  v.  United  States,  91  U. 
S.  389;  s.  c,  3  Cent.  L.  J.  24,  25, 
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to  the  defendant  in  a  case  where  the  government,  although  nomi- 
nally the  party  complainant,  has  no  real  interest  in  the  litigation, 
but  has  allowed  its  name  to  be  used  therein  for  the  sole  benefit 
of  a  private  person,  as  where  a  suit  has  been  instituted  in  the 
name  of  the  United  States  to  set  aside  a  patent  for  iands  alleged 
to  have  been  fraudulently  obtained,1  and  the  converse  rule  has 
been  applied  when  the  suit  is  brought  by  an  individual  to  enforce 


the  government  sued  the  firm  of  Jay 
Cooke  &  Co.  to  recover  back  money 
paid  them  by  the  assistant  treasurer  for 
the  purchase  or  redemption  under  act 
of  congress  of  what  purported  to  be 
treasury  notes  but  which  it  was  alleged 
were  counterfeit.  Waite,  C.  J.,  in  dis- 
cussing the  liability  of  the  government 
for  the  laches  and  neglect  of  its  officers, 
■aid,  "Laches  is  not  imputable  to  the 
government  in  its  character  as  sovereign 
by  those  subject  to  its  dominion. 
United  States  v.  Kirkpatrick,  9  Wheat 
720,  735;  Gibbons  v.  United  States,  8 
Wall.  269.  Still  a  government  may 
suffer  loss  through  the  negligence  of  its 
officers.  If  it  comes  down  from  iis  posi- 
tion of  sovereign,  and  enters  the  domain 
commerce,  it  submits  itself  to  the  same 
law  that  governs  individuals  there. 
Thus,  if  it  becomes  the  holder  of  a  bill  of 
exchange  it  must  use  the  same  diligence 
to  charge  the  drawers  and  indorsers 
that  it  required  of  individuals,  and  if  it 
fails  in  this,  its  claim  upon  the  parties 
is  lost.  United  States  v.  Barker,  12 
Wheat.  559.  And  generally  in  respect 
to  all  the  commercial  business  of  the 
government.  If  an  officer,  especially 
charged  with  the  performance  of  any 
duty  and  authorized  to  represent  the 
government  in  that  behalf,  neglects  that 
duty  and  loss  ensues,  the  government 
must  bear  the  consequence  of  his  neg- 
lect; but  this  cannot  happen  until  the 
officer  especially  charged  with  the  duty, 
if  there  be  one,  has  acted,  or  ought  to 
have  acted.  As  the  government  can  only 
act  through  its  officers,  it  may  select  for 
its  work  whomsoever  it  will,  but  it  must 
have  some  representative  authorized  to 
act  in  all  the  exigencies  of  its  com- 
mercial transactions.  If  it  fails  in  this 
it  fails  in  the  performance  of  its  own 
ditties,  and  must  be  charged  with  the 
consequences  that  follow  such  omissions 
in  the  commercial  world." 

1.  Suit  for  Benefit  of  Private  Indi- 
vidual.— In  United  States  v.  Beebe,  127 
U.  S.  338.  aff'g  17  Fed.  Rep.  36; 
Lamar,  j.,  who  delivered  the  opinion 
of  the  court,  said,  "We  are  of  the  opinion 
that  when  the  government  is  a  mere 


formal  complainant  in  a  suit,  not  for  the 
purpose  of  asserting  any  public  right  or 
protecting  any  public  interest,  title  or 
property,  but  merely  to  form  a  conduit 
through  whom  some  private  person  can 
conduct  litigation  against  another  pri- 
vate person,  a  court  of  equity  will  not 
be  restrained  from  administering  the 
equities  existing  between  the  real  parties 
by  any  exemption  of  the  government 
designed  for  the  protection  of  the  rights 
of  the  United  States  alone.  The  mere 
use  of  its  name  in  a  suit  for  the  benefit  of 
a  private  suitor  cannot  extend  its  im- 
munity as  a  sovereign  government  to 
said  private  suitor,  whereby  he  can 
avoid  and  escape  the  scrutiny  of  a  court 
of  equity  into  the  matters  pleaded 
against  him  by  the  other  party;  nor 
stop  the  court  from  examining  and  decid- 
ing the  case  according  to  the  principles 
governing  courts  of  equity  in  like  cases 
between  private  litigants.  These  prin- 
ciples, so  far  as  they  relate  to  general 
statutes  of  limitation,  the  laches  of  a 
party,  and  the  lapse  of  time,  have  been 
rendered  familiar  to  the  legal  mind  by 
the  oft  repeated  enunciation  and  en- 
forcement of  them  in  the  decisions  of 
this  court.  According  to  these  de- 
cisions, courts  of  equity,  in  general, 
recognize  and  give  effect  to  the  statute 
of  limitations  as  a  defence  to  an  equi- 
table right  when  at  law  it  would  have 
been  properlv  pleaded  as  a  bar  to  a 
legal  right.  They  refuse  to  interfere  to 
give  relief  when  there  has  been  gross 
negligence  in  prosecuting  a  claim,  or 
where  the  lapse  of  time  has  been  so  long 
as  to  afford  a  clear  presumption  that 
the  witnesses  to  the  original  transaction 
are  dead,  and  the  other  means  of  proof 
have  disappeared." 

Delay  Caused  by  Routine  of  Govern- 
ment.— A  bill  filed  by  the  United  States 
at  the  solicitation  and  for  the  benefit 
of  a  party  who,  for  years  previously, 
had  been  urging  that  the  suit  be  brougrit, 
is  not  bared  by  laches,  when  it  ap- 
pears that  the  delay  was  caused  by  the 
routine  of  business  in  the  government 
office.  United  States  v.  Curtner,  26 
Fed.  Rep.  296. 
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his  claim  against  the  government,  his  right  of  action  being,  under 
such  circumstances,  barred  by  his  laches.1 

As  in  the  case  of  the  United  States,  laches  and  neglect  of  the 
officers  of  the  different  States  cannot  charge  the  respective  States 
with  laches  which  will  preclude  the  latter  from  maintaining  a 
suit.* 

VIIL  Laches  of  Municipal  Offices* — It  has  been  held  that  a 
municipality,  e.  g.,  a  county,  cannot  be  charged  with  the  laches  of 
its  officers,  and  that  a  claim  is  not  thereby  prejudiced  if  it  in- 
volves a  public  duty  on  the  part  of  the  municipality.8  And 
when,  by  statute,  the  public  authorities  are  authorized  to  make 
local  improvements,  but  the  statute  does  not  fix  the  time  within 
which  the  same  must  be  made,  or  within  which  a  petition  for  the 
assessment  of  special  benefits  must  be  presented,  but  leaves  these 
matters  to  the  discretion  of  the  officials,  there  can  be  no  laches 
on  their  part.4 

When  a  dispute  arises  between  two  municipalities  as  to  the  boun- 
dary or  as  to  their  rights  to  municipal  property,  it  would  appear  that 
each  of  the  respective  municipalities  is  to  be  treated  in  the  same 
manner  as  if  it  were  an  individual,  and  will  be  chargeable  with 
laches  accordingly.8 


1.  United  States  v.  Moore,  53  U.  S. 
(12  How.)  209,  223. 

t.  County  of  Schuylkill  v.  Com.,  36 
Pa.  St.  524;  Com.  v.  Porter,  21  Pa.  St. 
385;  overruling  Porter  v.  Com.,  17  Pa. 
St.  14:  Haehnlen  v.  Com.,  13  Pa.  St. 
617;  Com.  v.  Erie  &  North  East  R. 
Co.,  27  Pa.  St.  339;  s.  c.  67  Am.  Dec. 
471.  But  see  Hepburn's  Case,  3  Bland. 
(Md.)  95;  People  v.  Jansen.  7  Johns. 
(N.  Y.)  332;  Looney  v.  Hughes,  26  N. 
Y.  514. 

Exceeding  Corporate  Powers. — A  bill 
was  riled  by  the  attorney  general  of  the 
commonwealth  of  Pennsylvania  com- 
plaining that  the  railroad  company  had 
exceeded  its  corporate  powers  so  far  as 
concerned  the  location  of  its  western 
terminus;  that  it  impeded  the  travel  in 
certain  streets  and  along  public  roads 
in  the  country,  and  that  in  violation  of 
its  articles  of  incorporation  it  had  sur- 
rendered its  property  into  the  control  of 
a  foreign  corporation.  It  was  held  that 
the  suit  was  not.  barred  by  the  laches  of 
the  officers  of  the  State.  Com.  v.  Erie  & 
North  East  R.  Co.,  27  Pa.  St.  339;  s.  c, 
67  Am.  Dec.  471. 

8.  Piatt  County  v.  Goodell,  97  111. 
88,  91 ;  Alton  v.  Illinois  Transp.  Co.,  12 
111.  38;  Madison  County  v.  Bartlett,  2 
IU.  70;  Cheek  v.  City  of  Aurora,  92 
Ind.  107;  4  Am.  &  Eng.  Corp.  Cas.  512; 
Com.  v.  Brice,  22  Pa.  St.  21  *.  'See 
also  Louisville  &  N.  R.  Co.  v.  Com.,  85 


Ky.  108;  In  re  County  of  Hampshire, 
143  Mass.  424. 

Recovery  of  Fines. — It  has  been  held 
that  the  claim  of  a  county  against  the 
sheriff  for  fines  and  jury  fees  received 
by  him  was  not  prejudiced  by  the 
laches  and  neglect  of  the  county  au- 
thorities. Com.  v.  Brice,  22  Pa.  St 
211, 214. 

4.  In  re  County  of  Hampshire,  143 
Mass.  424;  Fairbanks  v.  Mayor  etc.  of 
Fitchburtf,  132  Mass.  42. 

6.  Hancock  County  v.  Hawkins 
County,  15  Lea  (Tenn.)  266.  See 
also  North  Hempstead  v.  Hempstead, 
2  Wend.  (N.  Y.)  109. 

Encroachment  Upon  Territory  of  Coun- 
ty.— Where  a  statute  by  its  terms  pur- 
ported to  convey  part  of  one  county 
to  an  adjoining  county,  but  was  uncon- 
stitutional in  so  far  as  it  carried  the 
boundary  line  nearer  the  county  seat  of 
the  former  county  than  was  au  horized 
by  the  constitution,  it  was  held  that  a 
lapse  of  time  of  about  fifteen  years  was 
not  sufficient  to  bar  a  suit  by  the  former 
county  to  recover  the  territory  at- 
tempted to  be  conveyed.  Hancock 
County  v.  Hawkins  County,  15  Lea 
(Tenn.)  266.  The  court  appears  to 
have  treated  the  matter  in  the  same 
manner  as  a  dispute  between  individuals. 
The  depositions  of  certain  members  of 
the  county  court  were  admitted  for  the 
purpose  of  proving  that  the  court  had 
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IX.  Laches  of  Ancestors  and  Geaktoks. — The  heir  or  personal 
representative  of  a  person  deceased  is  bound  by  the  laches  or 
neglect  of  the  person  through  whom  he  claims,1  and  the  grantee 
by  that  of  his  grantor.* 
'  X.  Executed  and  Executory  Interests. — In  applying  the  rule 
that  laches  will  bar  relief,  a  distinction  has  been  made  between 
what  have  been  termed  "executed"  and  "executory  interests."  An 
executed  interest  is  such  an  interest  in  property  as  is  complete 
and  does  not  require  the  assistance  of  a  court  of  equity  to  create 
in  the  person  of  the  claimant  a  legal  right  to  it.  Where,  on  the 
other  hand,  a  person  is  obliged  to  apply  for  the  peculiar  relief 
afforded  by  a  court  of  equity  to  enforce  the  performance  of  an 
agreement,  or  to  declare  a  trust,  or  to  obtain  any  other  right  of 
which  he  is  not  in  possession,  his  interest  is  described  as  execu- 
tory. In  the  case  of  an  executory  interest,  it  would  appear  that 
the  plaintiff,  in  order  to  obtain  relief,  must  come  into  court 
promptly  and  without  any  unreasonable  delay;  while  in  the  case 
of  an  executed  interest  he  is  only  precluded  from  obtaining  relief 
by  such  conduct  as  amounts  to  a  waiver  or  abandonment  of  any 
right  which  he  may  possess.3 


no  knowledge  of  the  fact  that  the  ter- 
ritory of  the  county  had  been  illegally 
encroached  upon.  The  court  said: 
"This  testimony  is  objected  to  as  in- 
competent. There  can  be  no  question 
as  to  its  competency  so  far  as  these 
members  of  the  county  court  them- 
selves are  concerned,  and  whether  com- 
petent as  to  the  other  members  of  the 
court,  i'  is  unnecessary  to  determine,  as 
we  are  of  the  opinion  that  it  must  be 
made  to  appear  affirmatively,  cither  by 
direct  proof  or  from  facts  and  circum- 
stances, that  the  fact  of  said  encroach- 
ment was  known  to  said  countv  court, 
and  an  acquiescence  therein  after  such 
knowledge  for  a  sufficient  length  of 
time  to  raise  the  presumption  that  said 
county  had  abandoned  the  right  to  re- 
claim said  territory,  or  that  such  im- 
provements had  been  made,  or  expenses 
incurred  in  or  upon  said  territory  by  the 
defendantcounty,  or  other  causes  shown, 
as  would  render  it  inequitable  to  now 
restore  the  same,  and  thus  estop  the 
complainant,  neither  of  which,  we  think, 
has  been  shown  in  this  case.  As  to 
what  length  of  time,  with  knowledge  of 
the  fact,  would  raise  such  presumption 
where  it  depends,  as  in  this  case,  upon 
mere  lapse  of  time,  has  not,  that  we  are 
aware  of,  been  determined,  and  perhaps 
could  not  be,  as  each  case  must  depend 
on  its  own  circumstances," 

1.  Clanricarde  v.  Henning,  30  Beav. 
175;  Hodgson  v.  Bibby,  8  L.  T.,  N.  S. 


266;  Skottowe  v.  Williams,  3D.  F.  & 
J.  535;  Bellow  v.  Russell,  1  B.&  B.  96. 

2.  Learned  v.  Foster,  117  Mass.  365. 
See  also  Ernest  v.  Vivian,  33  L.  J.  Ch. 
513;  Murray  v.  Palmer,  2  Sch.  &  Lcf. 
486;  Whallev  v.  Whallev.  3  Bligh  1. 

3.  Hart  v.  Clarke,  6  H.  L.  Cas.633, 
rev'g  19  Beav.  349;  Garden  Guliy 
United  Quartz  Mining  Co.  r.McLister, 
L.  R..  1  App.  Cas.  39.  See  also  Walker 
v .  Jeffreys,  1  Hare  341. 

interest  in  Mining  Company. — Plain- 
tiff and  defendants,  who  were  lessees  of 
a  mine,  formed  a  cost-book  mining 
company,  in  which  they  were  the  only 
shareholders.  There  was  no  express 
agreement  authorizing  the  forfeiture  of 
shares  for  the  nonpayment  of  calls. 
Plaintiff  failed  to  furnish  his  share  of 
the  capital  required  for  the  purposes  of 
the  company,  and  the  defendants,  on 
several  occasions,  informed  him  that  if 
he  did  not  pay  up  his  shares  would  be 
forfeited.  Finally  the  defendants  de- 
clared a  forfeiture  of  the  plaintiffs 
shares.  Plaintiff  had  uniformly  denied 
the  power  of  the  defendants  to  forfeit 
his  shares,  and  upon  learning  of  the  for- 
feiture, notified  them  that  if  the  mine 
proved  profitable  he  should  expect 
them  to  account  to  him  for  his  share  of 
the  profits,  and.  if  necessary,  would  en- 
force his  claim  in  court.  A  year  and  » 
half  after  the  forfeiture,  the  plaintiff 
claimed  payment  of  a  share  of  the 
profits,  and  filed  a  bill  in  equity  to  com- 
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XL  CoNTnnjiKG  Obligations  akd  Wbongs.— When  the  obligation 
is  a  continuing  obligation,  there  can  be  no  laches  on  the  part  of  the 
plaintiff  until  there  has  been  a  breach  ; 1  and  it  would  appear  that 
where  the  wrong  complained  of  is  continuing  in  its  nature,  lapse  of 


pel  the  defendants  to  account  to  him 
therefor.  It  was  held  that  in  the  ab- 
sence of  an  express  provision  no  right 
to  declare  a  forfeiture  for  nonpayment 
of  calls  existed  in  the  case  of  cost-book 
mining  companies;  that  the  plaintiff 
had  shown  no  intention  to  abandon  his 
interest  in  the  undertaking,  and  that  he 
was  entitled  to  recover.  Hart  v. 
Clarke.6  H.L. Cas.633.  LordChan- 
cellor  Chelmsford  said:  "The 
question  then  arises,  whether  there  is 
anything  in  his  conduct  which  disen- 
titles the  plaintiff  to  apply  for  aid  to  a 
court  of  equity.  Upon  this  subject  it 
is  necessary  to  consider  a  distinction 
which  was  suggested  during  the  argu- 
ment, which  must  be  borne  in  mind, 
and  which,  in  my  opinion,  will  recon- 
cile the  authorities  upon  the  -subject. 
The  distinction  to  which  I  advert  was 
that  which  has  been  expressed  very  in- 
telligibly by  the  difference  between  'ex- 
ecuted' and  'executory  interests  '  Where 
a  person  is  obliged  to  apply  for  the 
peculiar  relief  afforded  by  a  court  of 
equity  to  enforce  the  performance  of  an 
agreement,  or  to  declare  a  trust,  or  to 
obtain  any  other  right  of  which  he  is 
not  in  possession,  and  which  may  be 
described  as  an  executory  interest,  it  is 
an  invariable  principle  of  the  court  that 
the  party  must  come  promptly,  that 
there  must  be  no  unreasonable  delay. 
And  if  there  is  anything  that  amounts 
to  laches  on  his  part,  courts  of  equity 
have  always  said,  'We  refuse  you  re- 
lief.' With  regard  to  interests  which 
are  executed  the  consideration  is  en- 
tirely different.  There  mere  laches 
will  not  of  itself  disentitle  the  party  to 
relief  by  a  court  of  equity;  but  a  party 
may  by  standing -by,  as  it  has  been 
metaphorically  called,  waive  or  abandon 
any  right  which  he  may  possess,  and 
which  under  the  circumstances,  there- 
fore, a  court  of  equity  may  say  that  he 
is  not  entitled  to  enforce. 

In  Lindley  on  Partnership  (4II1  Eng. 
ed.,  vol.  2.  p.  912)  this  decision  is  ex- 
plained in  the  following  language:  "The 
ground  of  decision  in  this  case,  and  that 
which  distinguishes  it  from  Senhouse  v. 
Christian  (cited  19  Ves.  157,  and  re- 
ported in  note  to  19  Beav.  356).  and 
other  cases  alluded  to  above,  is  that  the 
plaintiff  in  Hart      Clarke  had,  as  one 


of  the  lessees  of  the  mine,  a  legal  in- 
terest therein,  which  nothing  had  dis- 
placed. The  court,  therefore,  was  in 
this  position — it  was  compelled  either 
to  make  a  decree  in  favor  of  the  plain- 
tiff or  to  declare  him  a  trustee  of  his 
share  in  the  mine  for  the  defendants; 
and  there  not  being  sufficient  grounds 
for  justifying  the  latter  alternative,  the 
former  was  necessarily  adopted." 

Forfeiture  of  Stock.  —  The  plaintiff 
brought  a  suit  to  set  aside  an  alleged 
forfeiture  of  certain  stock  in  the  defend- 
ant company  on  the  ground  of  an  ir- 
regularity in  the  organization  of  the 
board  of  directors,  by  whom  the  at- 
tempted forfeiture  was  made.  The  de- 
fendant pleaded  that  the  suit  was  barred 
by  laches  and  acquiescence.  The  plain- 
tiff, having  failed  to  pay  calls  upon  the 
stock,  the  company  caused  an  adver- 
tisement to  be  made  on  May  30th,  1869, 
to  the  effect  that  if  the  call  was  not 
paid  on  certain  shares  (including  the 
defendant's)  they  would  be  declared 
forfeited.  The  board  of  directors  on 
June  18th,  1869,  declared  the  shares  to 
be  forfeited  accordingly.  The  plain- 
tiff's bill  was  filed  October  2ist,  1873. 
It  was  held  that  there  was  no  such 
laches  and  acquiescence  as  precluded 
the  plaintiff  from  br.nging  the  suit. 
Garden  Gully  United  Quartz  Mining 
Co.  v.  McLister,  L.  R.,  1  App.  Cas.  30. 
The  court  said:  "In  this  case,  as  in 
that  of  Prendergast  v.  Turton,  1  Y.  & 
C.  Ch.  98,  the  plaintiff's  interest"  was 
executed.  In  other  words,  he  had  a 
legal  interest  in  the  shares,  and  did  not 
require  a  declaration  of  trust  or  the  as- 
sistance of  a  court  of  equity  to  create 
in  him  an  interest  in  them.  Mere 
laches  would  not.  therefore,  disentitle 
him  to  equitable  relief.  Clarke  v.  Hart, 
6  H.  L.  Ca.  633.  It  was  upon  the  good 
ground  of  abandonment,  and  not  upon 
that  of  laches,  that  Prendergast  v. 
Turton  was  decided." 

1.  Town  of  Middletown  v.  Newport 
Hospital  (R.  I.),  15  Atl.  Rep.  800. 

Claim  Under  Bastardy  Act.  —  A  delay 
of  four  years  will  not  bar  a  claim  by 
the  mother  of  an  illegitimate  child  for 
alimony  under  the  bastardy  act;  at  all 
events  where  the  evidence  as  to  the 
paternity  is  clear,  and  has  not  been 
affected  by  the  delay.  The  maintenance 
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time  will  not  bar  an  action,  at  all  events  if  there  is  an  element  of 
fraud  in  the  case.1 

XTT.  Limited  Estates. — It  is  a  general  rule  that  the  laches  of  a 
tenant  for  life  does  not  affect  the  rights  of  the  remainderman;* 
and  it  would  appear  that  there  can  be  no  laches  on  the  part  of  the 
remainderman  before  the  death  of  the  tenant  for  life;3  but  this 
rule  would  seem  to  apply  only  where  there  is  a  contingent,  and 
not  where  there  is  a  present,  vested  interest  in  the  person  of  the 
remainderman.4  If,  however,  the  remainderman  has  sold  his 
estate  in  expectancy,  the  existence  of  the  life  estate  does  not  ex- 
cuse delay  on  his  part  in  attacking  the  deed  on  the  ground  of 


of  the  child  during  the  time  it  requires 
its  mother's  care  is  a  continuing  obliga- 
tion.   Denham  v.  Watson,  24  Neb.  779. 

1.  Continuing  Wrong. — In  Sanders  v. 
Jacob,  20  Mo.  App.  96,  the  defendant 
had  tor  four  years  used  a  trade  name 
and  signs  similar  to  that  which  the 
plaintiff  had  used  for  many  years  pre- 
vious. It  was  held  that  plaintiff  was 
not  barred  by  his  laches  fron;  main- 
taining a  suit  for  an  injunction.  The 
court  said:  "The  question  of  laches 
would  be  a  serious  one  if  there  were  no 
element  of  fraud  in  the  case  on  the  part 
of  the  defendant.  1  he  statute  of  limita- 
tions does  not  in  terms  apply  to  a  case 
of  this  kind,  nor  in  applying  the  doc- 
trine of  laches  is  the  analogy  of  the 
statute  of  limitations  necessary  to  afford 
the  rule  of  decision.  If  the  defendant 
had  adopted  this  trade  name  innocently, 
and  had  gone  on  honestly  practicing 
his  trade  under  that  name  for  four 
years,  and  had  built  up  an  extensive 
business  under  that  name,  we  should 
6ay  that  it  would  be  contrary  to  the 
maxims  of  equity  to  enjoin  him  from 
further  practicing  under  that  name,  at 
the  suit  of  the  plaintiff,  at  this  late  day. 
But  where  the  element  of  fraud  super- 
venes, lapse  of  time  does  not  purge  the 
defendant's  conduct  of  this  taint.  The 
wrong  is  a  continuing  one;  the  injury 
done  to  the  plaintiff  and  the  deception 
practiced  upon  the  public,  both  of 
which  the  law  takes  into  consideration, 
in  these  cases,  accumulate." 

2.  Gibson  v  Jayne,  37  Miss.  164; 
Jackson  v.  Johnson"  5  Cow.  (N.  Y.)  74, 
103;  Jackson  v.  Sellick,  8 Johns.  (N.  V.) 
362,  269. 

8.  Farmers  and  Mechanics'  Bank  v. 
Wayman,  5  Gill  (Md.)  336,  358;  Orth- 
wein  v.  Thomas  (111.),  21  N.  E.  Rep. 
430,  434;  Burson  v.  Goodspeed,  60  111. 
277;  Tenk  v.  Lock,  26  111.  App.  216:  Sal- 
ter v .  Bradshaw,  26  Beav.  161 ;  Knight  v. 
Bowyer,  2  De  G.  &  J.  421,  443;  Bennett 


v.  Colley,  5  Sim.  181,  Hill  on  Trustees 
266,  414, 528. 

Failure  of  Life-tenant  to  Bene* 
Lease. — A  testator  bequeathed  a  church 
lease  for  twenty -one  years  to  A  for  life, 
with  remainder  to  his  first  and  other 
sons,  and  directed  that  the  lease  should 
be  continually  renewed  by  the  persons 
in  possession  for  the  time  being.  A 
neglected  to  renew,  and  the  lease  ex- 
pired in  1798.  His  eldest  son  attained 
majority  in  1800.  In  1830  A  died,  and 
in  1S31,  the  eldest  son,  filed  his  bill 
praying  to  be  compensated  for  the  loss 
of  the  lease  out  of  A's  estate.  Held, 
that  he  was  entitled  to  relief,  notwith- 
standing the  lapse  of  time,  such  lapse  of 
time  having  occurred  during  the  life  of 
A,  the  tenant  for  life  in  possession.  Ben- 
nett v.  Colley,  5  Sim.  181. 

4.  Brown  "v.  Cross,  14  Beav.  105; 
Life  Assoc.  of  Scotland  v.  Siddal,  3  De 
G.  F.  &  J.,  58,  73;  Kirwan  v.  Kennedy, 
I.  R.,  3  Eq.  472;  Leeds  v.  Amherst,  2 
Phill.  Ch.  1:7,  124;  McCoy  v.  Poor,  56 
Md.  197,  206. 

Breach  of  Trust. — A  testator  who 
died  in  1790  gave  his  personal  estate  to 
his  widow  for  life,  with  remainder  to 
Walter  Browne,  of  Bristol.  Browne 
died  in  1826  and  the  widow  in  1849. 
The  plaintiffs  then  filed  a  bill  against 
the  representatives  of  the  executors  to 
make  them  liable  for  investing  in  five 
per  cents,  instead  of  in  consols.  The 
plaintiffs  had,  twelve  years  before  the 
death  of  the  widow,  notice  of  the  state 
of  the  investment.  Held,  that  they 
were  barred  by  laches  and  lapse  of  time. 
Brown  v.  Cross,  14  Beav.  105.  Sir 
John  Romilly,  M.  R.,  said:  "I 
do  not  concur  in  the  argument  that  the 
tenant  for  life  being  alive,  this  breach  of 
trust  could  not  have  been  repaired,  or 
that  the  time  ought  not  to  be  calculated 
until  her  death.  If  the  rights  of  the 
plaintiffs  had  arisen  then  for  the  first 
time,  as  if  the  will  had  given  it  to  the 
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fraud: 1  but  where  he  has  merely  assigned  his  interest  in  trust  for 
the  payment  of  an  advance,  and  thereafter  for  reconveyance  to 
himself,  the  time  for  the  execution  of  the  trust  does  not  arrive 
until  the  death  of  the  life  tenant,  and  until  that  time  he  cannot 
be  guilty  of  laches  in  failing  to  enforce  the  trust.* 

Xm.  Family  Quarrels. — The  relationship  of  the  parties  and  the 
fact  that  they  are  members  of  the  same  family  has  an  important 
bearing  on  the  question  of  laches,3  delay  under  such  circum- 
stances not  being  so  strictly  regarded  as  where  the  parties  are 
strangers  to  each  other.4  But  if  the  delay  is  sufficiently  great  to 
destroy  evidence,  it  will,  even  in  a  question  with  a  kinsman,  be 
such  as  to  require  a  court  of  equity  to  refuse  relief.5 


wife  for  life,  and  after  the  death  to  such 
of  the  children  of  Walter  Browne,  of 
Bristol,  as  should  be  living  at  her  de- 
cease, so  that  they  had  a  mere  contin- 
gent interest,  the  court  would  have  paid 
the  greatest  attention  to  that  fact,  but 
here  there  was  a  vested  interest  in 
Walter  Browne,  of  Bristol,  who,  at  the 
death  of  the  testator,  had  as  perfect  a 
right  to  see  that  the  fund  was  secured 
and  invested  as  he  had  at  the  death  of 
the  widow." 

In  Life  Assoc.  of  Scotland  v.  Siddal, 
3  De  G.  F.  &  J.,  58,  73,  Turner,  L.  J., 
said:  "A  cestui  que  trust  whose  interest 
is  reversionary  is  not  bound  to  assert 
his  title  until  it  comes  into  possession, 
but  the  mere  circumstance  that  he  is 
not  bound  to  assert  his  title  does  not 
seem  to  me  to  bear  upon  the  question 
of  his  assent  to  a  breach  of  trust.  He 
is  not,  so  far  as  I  can  see,  less  capable 
of  giving  such  assent  when  his  interest 
is  in  reversion  than  when  it  is  in  pos- 
session. Whether  he  has  done  so  or 
not  is  a  question  to  be  determined  on 
the  facts  of  each  particular  case." 

Merely  lying  by,  during  a  tenancy  for 
life,  by  persons  who  could  not,  until 
its  termination,  receive  any  benefit  from 
the  estate,  and  who,  possibly,  might 
never  have  become  entitled  to  its  pos- 
session, does  not  constitute  laches. 
Thus,  where  a  tenant  for  life  in  posses- 
sion failed  to  pay  the  interest  on  certain 
encumbrances  and  the  proceeds  of  the 
6ale  of  part  of  the  estate  were  applied 
partly  in  payment  thereof,  it  was  held 
that  the  first  remainder-man  in  tail, 
having  succeeded  to  the  estate,  could, 
thirty  years  after  the  sale,  maintain  a 
suit  to  charge  the  estate  of  the  tenant 
for  life  with  the  interest  so  paid,  and 
that  there  was  no  laches  on  his  part. 
Kirwan  v.  Kennedy,  I.  R..  3  Eq.  472. 

Trust  for  Education  and  Maintenance. 


— A  deed  of  trust  was  executed  by 
which  certain  real  estate  was  conveyed 
in  trust  for  the  support  and  mainte- 
nance of  a  married  woman  and  her- 
children,  during  the  life  of  the  former 
and  with  remainder  to  the  latter.  Pro- 
vision was  made  in  the  deed  not  only 
for  the  maintenance,  but  also  for  the 
education,  of  the  children.  Held,  that  as 
the  children  took  present  and  imme- 
diate enjoyable  rights  in  addition  to 
the  remainder  in  fee,  laches  in  failing 
to  enforce  the  trust  might  be  imputed 
to  them,  the  doctrine  that  the  remain- 
der-man could  not  be  guilty  of  laches 
during  the  estate  of  the  tenant  for  life, 
being  applicable  only  where  the  title  is 
purely  reversionary  and  no  present 
interest  exists.  McCoy  v.  Poor,  56  Md.. 
197,  206. 

1.  Price's  Appeal,  54  Pa.  St.  472. 
3.  Price's  Appeal,  54  Pa.  St.  472. 
3.   Yeaton  v.  Yeaton,  4  111.  App. 
579 

.4.  Paschall  v.  Hinderer,  28  Ohio 
St.  568;  Laver  v.  Fielder,  9  Jur.,  N.  S. 
190. 

In  Laver  r.  Fielder,  snpray  a  suit  was 
brought  to  enforce  a  contract  by  a 
father  to  settle  a  certain  share  of  his 
estate  upon  his  daughter.  Sir  John 
Romilly,  M.  R.,  said:  "A  period  of 
three  years  elapses  before  this  suit  is 
instituted,  but  in  a  case  of  this  descrip- 
tion, I  do  not  think  that  such  delay  is 
any  bar  to  the  suit.  It  is  always  to  be 
considered  that  it  is  a  painful  thing  to 
take  such  proceedings  as  the  present. 
They  necessarily  have  a  tendency  to 
lessen  affection  between  relatives,  and 
delay  ought  not  so  seriously  to  preju- 
dice the  rights  of  the  parties  as  in  the- 
case  of  strangers." 

6.  Lose  of  Evidence. — Eleven  years' 
unexcused  delay  in  filing  a  bill  to  set 
aside  a  deed  or  mortgage   is  such. 
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XIV.  Bodies  of  Cbeditobs. — When  an  action  is  brought  by  or  on 
behalf  of  a  body  of  creditors,  the  same  laches  is  not  imputed  as 
in  the  case  of  an  individual,  for  it  is  more  difficult  to  hold  that  a 
class  has,  by  delay,  forfeited  its  rights  than  that  an  individual  has 
done  so.1  But  even  a  body  of  creditors  may  lose  their  right  of 
action  by  gross  laches.* 

XV.  Statute  of  Limitations. — 1 .  Effect  Upon  Equitable  Remedies. 
— In  cases  where  the  jurisdiction  is  concurrent  at  law  and  in  equity, 
lapse  of  time  is  an  absolute  bar  to  a  sujt  in  equity,  if  it  would  be 
so  at  law.3    In  cases  of  exclusively  equitable"  jurisdiction,  the 


laches,  even  among  kinsmen,  as  will 
defeat  the  bill,  if  meanwhile  important 
evidence  has  been  lost  by  it.  Half  v. 
Haff,  54  Mich.  511,  513.  Cooley,  C. 
J.,  who  delivered  the  opinion  of  the 
court,  said:  "It  is  suggested-  that  the 
relationship  of  the  parties  sufficiently 
accounts  for  the  delay,  or  at  least  may 
tend  to  excuse  it.  No  doubt  the  rela- 
tionship is  a  fact  to  be  considered,  and 
it  might  well  be  accepted  as  an  excuse 
for  some  delay,  not  only  because  ot  the 
natural  repugnance  to  making  a  charge 
of  fraud  against  a  near  relative,  but 
also  because  it  might  with  some  reason 
be  hoped  that  such  a  fraud  would,  on 
reflection,  be  abandoned  and  the  fruits 
of  it  not  claimed.  But  the  delay  in  this 
case  has  been  quite  beyond  what  can  be 
excused  on  such  grounds  as  these  .  .  . 
One  could  never  feel  a  safe  reliance  in 
his  conveyances  if  after  such  a  lapse  of 
time  they  could  be  suffered  to  be  at- 
tacked on  a  stale  claim  of  fraud.  The 
suggestion  in  the  brief  that  the  com- 
plainant rather  than  the  defendant  has 
been  injured  by  the  delay,  through  the 
death  of  witnesses  is  a  begging  of  the 
question.  We  cannot  know  this.  We 
can  onl  v  know  that  there  has  been  delay 
until  ol  necessity  the  facts  have  become 
obscure  or  the  proof  of  them  lost;  but 
whether  this  would  tend  to  the  preju- 
dice of  one  party  rather  than  the  other 
is  matter  of  conjecture  merely.  It  is 
sufficient  to  justify  a  denial  of  relief 
that  the  moving  party  is  responsible 
for  the  delay." 

1.  Sayles  v.  Tibbitts,  5  R.  I.  79;  Ex 
parte  Smith,  1  Dea.  &Ch.  267;  Boswell 
v.  Coaks.  L.  R.,  27  Ch.  Div.  424,  457; 
Kidney  v.  Coussmaker,  12  Ves.  136; 
Whichcote  <>.  Lawrence,  3  Ves.  740. 
See  also  Ex  parte  Gould,  4  Dea.  &  Ch. 
547.    Anonymous,  cited  6  Ves.  632. 

Suit  by  Assignee. — The  assignees  of  a 
bankrupt  presented  a  petition  praying 
for  an  order  staying  the  payment  of  a 
•dividend  to  the  creditors  of  another  in- 


solvent, until  the  petitioners  should 
prove  their  claim  thereto.  The  appli- 
cation was  resisted  on  the  ground  that 
the  petitioners  had  been  guilty  of  delay, 
etc.  Erskine,  C.  J.,  said,  "Admitting 
the  fact  that  there  has  been  great  neglect 
on  the  part  of  the  petitioners,  and  that 
if  this  application  had  been  made  by  a 
mere  individual  creditor,  the  court 
would  not  have  been  disposed  to  listen 
to  the  prayer  of  this  petition;  yet  as  the 
parties  come  here  as  assignees  for  the 
benefit  of  a  large  body  of  creditors, 
I  think  we  are  bound  to  entertain  the 
application."  Ex  parte  Smith,  1  Dea. 
&  Ch.  267. 

Fraud. — Two  creditors  of  a  bankrupt 
brought  a  suit  on  behalf  of  themselves 
and  all  other  creditors  who  might  be- 
come parties,  to  set  aside  a  sale  of  a  life 
interest  made  under  an  order  by  the 
master  of  the  rolls-,  on  the  ground  that 
the  purchasers  had,  while  submitting 
certain  facts,  suppressed  others  of 
which  they  had  knowledge  with  a  view 
to  obtaining  the  life  interest  at  a  re- 
duced price.  The  suit  was  brought 
nine  years  after  the  date  of  the  order. 
The  court  held  that  the  plaintiffs  were 
not  precluded  by  their  laches,  as  they 
represented  a  large  body  of  creditors, 
and  it  is  more  difficult  to  hold  that  a 
class  has  by  delay  forfeited  its  rights 
than  that  an  individual  has.  Boswell 
v.  Coaks,  L.  R.  27  Ch.  Div.  424,  457. 

2.  See  Hercv  v.  Dinwoodv,  2  Ves.  87. 

8.  Godden  v.  Kimmell.  99  U.  S.  201: 
Ringo  v.  Woodruff,  43  Ark.  469;  Borden 
t>.  Peay,  20  Ark.  203;  Wilson  v. 
Anthony,  19  Ark.  16;  Sullivan  v.  Had- 
ley,  16  Ark.  129;  Faulkner  v.  Thomp- 
son, 14  Ark.  479;  Lux  v.  Haggin,  69 
Cal.  355;  Oakland  v.  Carpenter,  13 
Cal.  540;  Phalen  v.  Clark,  19  Conn. 
421;  Harris  v.  Mills,  28  111.  44;  Man- 
ning v.  Warren,  17  111.  267;  Wright  v. 
Leclaire,  3  Iowa  221;  Wilhelm  v.Cvt- 
lor.  32  Md.  151;  Knight  v.  Brawner, 
14  Md.  1 ;  Teackle  v.  Gibson,  S  Md.  70; 
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statute  of  limitations  is  not  binding  on  the  chancery  court,  but 
that  court,  besides  refusing  to  interfere  where  there  has  been 
gross  laches,  or  a  long  and  unreasonable  acquiescence  in  the  as- 
sertion of  adverse  claims,  usually  adopts,  in  cases  to  which  the 
statute  of  limitations  does  not  strictly  apply,  a  period  within 
which  its  aid  must  be  sought,  similar  to  that  prescribed  in  analo- 
gous cases  at  law.1  When,  by  statute,  the  period  within  which 
an  action  at  law  must  be  brought  after  removal  of  disability  has 
been  prescribed,  a  court  of  equity  has  applied  the  same  period 
in  suits  in  chancery.*-  Similarly,  when  the  statutory  limitation  of 
actions  at  law  has  been  suspended,  courts  of  equity  have  refused 
to  allow  the  lapse  of  time  to  prejudice  equitable  remedies.3  And 
the  admissions  necessary  to  remove  the  bar  at  law  will  do  so  in 
equity.4 

Independently  of  the  application  of  the  statute  of  limitations 
to  suits  in  equity,  by  analogy  or  otherwise,  courts  of  equity  have 
usually  held  that  delay  for  a  period  sufficient  to  deprive  the  com- 
plainant of  the  right  to  enforce  his  demand  in  a  court  of  law  is 
such  laches  as  will  justify  the  dismissal  of  a  bill  in  equity.5 

Sindall  v.  Campbell,  7  Gill  (Md.)  66;  Sugg  v.  Thrasher,  30  Miss.  135;  Wood 
German  American  Seminary  v.  Kiefer, 
43  Mich.  105;  Smith  v.  Wood,  42  N.  J. 
Eq.  563;  Carr  v.  Thompson,  87  N.  Y. 
160;  s.  c.  9  Daly  (N.  Y.)  279;  Rundle 
v.  Allison.  34  N  Y.  180;  McCarter  v. 
Camel,  1  Barb.  Ch.  (N.  Y.)  455;  Hum- 
bert v.  Rector  of  Trinity  Church,  7 
Paige  (N.  Y.)  195;  Bailey  v.  Carter,  7 
Ired.  Eq.  (N.  Car.)  282;  Taylor  v.  Mc- 
Murray,  5  Jones  Eq.  (N.  Car.)  357;  Leg- 
gett  r.'Cbmeld,  5  Jones  Eq.  (N.  Car.) 
3S2;  Manchester?'.  Mathewson,  3  R.  I. 
237;  Laffertv  v.  Conn,  3  Sneed  (Tenn.) 
221;  Montgomery  v.  Noyes  (Tex.),  it  S. 
W.  Rep.  138;  Smith?'.  Flv,  24  Tex.  345; 
Graham  v.  Graham,  16  W.  Va.  598; 
Hall  r.  Russell.  3  Sawy.  (U.  S.)  so6. 

1.  Kirby  v.  Lake  Shore  &  M  S.  R. 
Co.,  120  U.S.  130;  Hall  v.  Russel,  3 
Sawy.  (U.  S.)  506;  Manning  v.  Hay- 
den,  5  Sawy.  (U.  S.)  379;  Gest  v.  Pack- 
wood,  39  Fed.  Rep.  525;  Chapman  v. 
Wilson,  4  Woods  (U.  S.)  30;  Askew  v. 
Hooper,  28  Ala.  634;  Johnson  v.  Toul- 
min,  iS  Ala.  50;  McGuire  v  Ramsey, 
9  Ark.  ^18:  Budington  t>.  Munson,  33 
Conn.  481 ;  Perkins  v.  Cartwell,  4  Harr. 
(Del.)  270;  Gillett  t>.  Wiley,  126  111. 
310;  Hancock  v.  Harper,  86  111.  445; 
Harris  f.  Mills,  28  111.  44;  Field  v. 
Wilson,  6  B.  Mon.  (Ky.)  479;  Wilhelm 
v.  Cay  lor,  32  Md.  151;  Syester  v. 
Brewer,  27  Md.  288;  'Hertle  v.  Mc- 
Donald, 2  Md.  Ch.  128;  Bovd  v.  Harris, 
2  Md.  Ch.  210;  Hill  v.  Boyland,  40 
Miss.  618;  Mitchell  v.  Woodson,  37 
Miss.  567;  Gofftf.  Robins,  33  Miss.  153; 


v.  Ford,  29  Miss.  57;  Mandeville  v. 
Lane,  28  Miss.  312;  Kline  v.  Vogel,  90 
Mo.  239;  Arnett  v.  Finney.  41  N.J.  Eq. 
147;  Dean  v.  Dean,  9  N.  J.  Eq.  (1 
Stockt.)  425;  McCaYtee  v.  Camel,  1 
Bart.  Ch.  (N.  Y.)  455;  Bruen  v.  Hone, 

2  Barb.  (N.  Y.)  586;  Todd's  Appeal,  24 
Pa.  St.  429;  Hamilton  v.  Hamilton,  18 
Pa.  St.  zo;  Reed  v.  West,  47  Tex.  240; 
McLain  v.  Ferrell,  1  Swan  (Tenn  )  48; 
Martin  v.  Bowker,  19  Vt.  526;  Mc- 
Donald v.  Sims,  3  Kelly,  Ga.  383; 
Peek  v.  Gurney,  L.  R.,  6  H.  L.  377; 
Hadle  v.  Healey,  1  Ves.  &  B  1:39. 

2.  Hertle  r.  "McDonald,  2  Md.  Ch. 
128;  Boyd  v.  Harris,  2  Md.  Ch.  210. 

3.  Hill  v.  Boyland,  40  Miss.  618; 
Reed  v.  West,  47  Tex.  240. 

4.  Harris  v.  Mills,  28  111.  44. 

6.  Preston  v.  Preston,  95  U.  S.  200; 
Dade  v.  Irwin,  2  How.  (U.  S.)  383; 
Sedam  v.  Williams,  4  McLean  (U  S.) 
51;  Perkins  v.  Cartwell,  4  Harr.  (Del.) 
270;  Blanchard  v.  Williamson,  70  111. 
647;  Packwood  v.  Gridley,  39  111. 
3S8;  Ramsey  v.  Perley,  34  111.  504; 
Bashor  v.  Cadv,  2  Carter  (Ind.)  582; 
Finnev  v.  Harris,  30  Miss.  36;  Vaughn 
v.  Johnson,  9  N.j.  Eq.  (1  Stockt.)  173; 
Lvon  v.  Lyon,  8  Ired.  Eq.  (N.  Car.) 
201;  Neely's  Appeal,  85  Pa.  St.  387; 
Bank  of  Gettysburg  v.  Thompson,  3 
Grant  (Pa.)  114;  Bank  of  Tennessee  v. 
Hill.  10  Humph.  (Tenn.)  176;  Pendleton 
v.  Taylor,  77  Va.  580;  Congreve  v. 
Power,  1  Mall.  121;  Drewry  v.  Barnes, 

3  Russ.  94. 
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2.  Lapse  of  Time  Within  Statutory  Limitation. — While  a  court  of 
equity  will  ordinarily  give  full  effect  to  the  statute  of  limitations 
affecting  actions  at  law  in  analogous  cases,  in  so  doing,  it  acts  in 
obedience  to  the  spirit  of  the  statute  of  limitations,  and  rather 
adopts  the  reason  and  principles  on  which,  as  positive  rules,  they 
are  founded  than  the  rules  themselves.  Accordingly,  if  by  the 
delay  and  laches  of  the  complainant,  it  has  become  doubtful 
whether  the  other  parties  can  be  in  a  condition  to  produce  the 
evidence  necessary  to  a  fair  presentation  of  the  case  on  their 
part,  or  it  appears  that  they  have  been  deprived  of  any  just  ad- 
vantage which  they  might  have  had  if  the  claim  had  been  put 
forward  before  it  became  stale  and  antiquated ;  or  if  they  be 
subjected  to  any  hardship  which  might  have  been  avoided  by 
more  prompt  proceedings,  although  the  full  time  may  not  have 
elapsed  which  would  be  required  to  bar  any  remedy  at  law,  the 
court  will  deal  with  the  remedy  in  equity  as  if  barred.1  But 
when  the  delay  has  not  prejudiced  the  party  pleading  laches,  it 
will  not  be  deemed  a  bar  if  the  suit  in  equity  is  not  barred  by 
the  analogy  of  the  statute  of  limitations.* 

XVL  Accounting. — If  the  plaintiff,  in  a  bill  for  an  account,  has 
delayed  bringing  the  suit  so  long  that  no  correct  account  can  be 
taken,  and  any  conclusion  the  court  may  arrive  at  must,  at  best, 
be  conjectural  by  reason  of  the  obscurity  in  which  the  original 
transactions  have  been  involved  through  loss  of  evidence,  the 
death  of  parties,  and  other  causes,  the  plaintiff  will  not  be  given 
any  relief.*    But  it  would  appear  that  when  the  right  to  an  ac- 

1.  Spaulding  v.  Farwell,  70  Me.  17;  son,  23  Gratt.  (Va.)  212;  Caruthcrs  v. 

Lawrence  v.  Rokes,  61  Me.  38.    See  Trustees  of  Lexington,  12  Leigh  (Va.j 

also   Hayward  v.  Eliot,  Nat.  Bank,  612,  619;    Atkinson  v.  Robinson,  9 

U.  S.  611;  Sullivan  v.  Portland  &  Leigh   (Va.)  393;    Carr's   Admr.  v. 


t 


R.  Co.,  94  U.  S.  806;  Phillips  v.  Chapman's  Legatees,  5  Leigh  (Va.) 

Rogers,  12  Met.  (Mass.  )  405;  Peters  v.  164;  Winston  v.  Street,  2  Patton  H. 

Delaplaine,  49  N.  Y.  362;  Hunt  v.  (Va.)  169;  McKnight  v.  Taylor,  42  U. 

Smith,  3  Rich.  Eq.  (S.  Car.)  465;  Juzan  S.  (1  How.)  161.    See  also  Groendyke 

r.  Toulmin,  9  Ala.  662;  Ferson  v.  v.  Coffeen.  109  111.  325;  Parrott  v. 

Sanger.  Daveis  (U.  S.)  2^2.  Palmer,  3  My'.ne  &  K.  632;  Foster  v. 

2.  Lux  v.  Haggin,  o^Cal.  255;  Cot-  Hodgson,  19  Ves.  179,  185. 
ton  v.  Wood,  25  Iowa  43;  Hagerty  v.  Conclusion  Merely  Conjectural— A 
Mann,  56  Md.  522;  Dugan  v.  (Sittings,  lottery  was  authorized  in  1802  and  the 
3  Gill.  (Md.)  138;  Fahs  v.  Taylor.  10  moneys  realized  were  expended  in  1809, 
Ohio  104;  Larrowe  v.  Bean,  10  Ohio  most  of  them  passing  through  tbe 
498;  Sprague  v.  Rhodes,  4  R.  I.  301;  hands  of  the  treasurer,  who  died  in 
Gist  v.  Cattell,  2  Dessaus.  (S.  Car.)  53.  1817.  In  1830  a  bill  was  filed  by  par- 
See  also  Mason  v.  Hartford  P.  etc.  R.  ties  interested  against  the  representa- 
Co.,  19  Fed.  Rep.  53;  Pacific  R.  Co.  v.  tives  of  the  treasurer  for  an  account, 
Atlantic  &  Pac.  R.  Co.,  17  Am.  &  Eng.  but  it  was  held  that  the  claim  was 
R.  Cas.  203.  barred  by  lapse  of  time  and  the  const- 
8.  Hall  t>.  Clagett,  48  Md.  223;  Stei-  quent  loss  of  evidence.  Caruthers  t. 
ger's  Admr.  v.  Hillen,  5  Gill  &  J.  Trustees  of  Lexington,  12  Leigh  (Va.) 
(Md.)  I2i,  132;  Ellison  v.  Moffatt,  1  610,610.  The  court  said :  "Noparticu- 
Johns.  Ch.  (N.  Y  )  46;  Kingsland  v.  lar  period  is  fixed  by  the  cases  as  limit- 
Roberts,  2  Paige  Ch.  (N.  Y.)  193;  Lud-  ing  the  demand  for  an  account.  If, 
low  v.  Cooper.  13  Ohio  552;  Wissler  v.  from  the  delay  which  has  taken  place, 
Craig,  80  Va.  22,  28;  Harrison  v.  Gib-  it  is  manifest  that  no  correct  account 
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count  is  clear,  mere  delay  in  making  a  demand  will  not  be  suffi- 
cient to  justify  the  court  in  refusing  relief.1  In  computing  the 
lapse  of  time  which  will  bar  an  action  for  account,  no  delay-  will 
be  imputed  to  the  complainant  until  the  respondent  was  in  a  situ- 
ation to  render  him  a  final  account  upon  the  close  of  the  trans- 


can  be  rendered,  that  any  conclusion  to 
which  the  court  can  arrive  must  be,  at 
best,  conjectural,  and  that  the  transac- 
tions have  become  so  obscured  by  time, 
and  the  loss  or  evidence,  and  the  death 
of  the  parties,  as  to  render  it  difficult  to 
do  justice,  the  court  will  not  relieve. 
It  is  the  duty  of  the  plaintiff  in  equity, 
as  well  as  at  law,  to  establish  his  title 
to  the  relief  sought  for  by  satisfactory 
proof.  It  will  not  answer  to  show  a 
probable  title  to  something.  He  must 
satisfy  the  court  that  it  can  extend  re- 
lief without  the  hazard  of  doing  injus- 
tice to  the  defendant." 

Delay  for  Twenty  Yean. — The  court 
refused  to  give  relief  where  a  bill  was 
filed  to  settle  accounts  more  than 
twenty  years  after  the  transaction  took 
place.  The  justice  of  the  claim  had 
never  been  admitted  and  the  only  wit- 
ness in  the  matter  who  took  part  in 
the  transactions  was  the  plaintiffs  as- 
signor, and  contradicted  himself.  The 
assignor's  receipt  in  full  had  been  pro- 
duced, and  he  tried  to  explain  it  away. 
The  case  was  decided  upon  the  ground 
that  the  chancellor  would  be  doing  in- 
justice if  he  decided  upon  the  recollec- 
tion of  this  witness.  Kingsland  v.  Rob- 
erts. 2  Paige  (N.  Y.)  193. 

Joint  Adventure  in  Heal  Estate.— The 
holder  of  a  right  of  pre-emption  of 
certain  city  lands  contracted  with  the 
plaintiffs  ancestor  to  convey  one  half 
of  his  interest  therein.  The  plaintiff's 
ancestor  failed  to  make  the  payments 
called  for  by  the  contract,  and  for  many 
years  the  defendant's  ancestors  had 
possessed  the  lands  under  an  absolute 
title  and  under  claim  of  absolute 
right.  The  bill  sought  for  an  account 
of  the  profits  arising  from  the  sale  of 
lands,  and  prayed  for  a  decree  directing 
the  conveyance  of  one  half  of  the  re- 
maining lands.  It  was  held  that  as  the 
equitable  rights  of  the  plaintiffs  de- 
pended upon  an  account,  the  elements 
of  which  were  irrevocably  lost  through 
a  lapse  of  time,  the  bill  must  be  dis- 
missed.   Ludlow  v.  Cooper,  13  Ohio 

5S2- 

Unreasonable  Delay. — A  suit  was 
brought  to  compel  an  account  of  the 
transactions  of  a  partnership.  The  act- 


ive business  of  the  firm  ceased  in  1842, 
and  the  firm  was  dissolved  by  the  death 
of  the  palintiffs  intestate-in  1855.  The 
bill  prayed  an  account  for  transactions 
which  commenced  in  1825.  It  was  held 
that  the  suit  was  barred  by  laches. 
Hall  v.  Clagett,  48  Md.  223.  The  court 
said:  "Every  case  where  laches  exists 
must  depend  on  its  own  facts  and  cir- 
cumstances. In  matters  of  account, 
more  especially,  courts  of  equity  refuse 
to  interfere  after  a  considerable  lapse  of 
time  from  considerations  of  public 
policy,  from  the  difficulty  of  doing 
entire  justice  between  the  parties  (which 
a  court  of  conscience  is  bound  to  do), 
where  the  transactions  have  become 
obscure  by  time,  and  the  evidence  may 
be  lost.  The  repose  of  titles  and  the 
security  of  property  are  mainly  pro- 
moted bv  a  full  enforcement  of  the 
maxim, '  VigilantibMS  nan  dormientibus 
jura  subt'eniunt.'  Story's  Eq.  Jur.,  t) 
520;  Angell  on  Lim..  $  171. 

Lapse  of  time  may  operate  as  a  bar  to 
a  decree  to  account.  In  equitv  laches 
and  neglect  are  discountenanced".  Stale 
demands  without  any  effort  to  enforce 
them  cannot  meet  the  aid  of  a  tribunal 
which  only  lends  its  power  to  reason- 
able diligence.  Steiger's  Admr.  v.  Hil- 
len,  5  Gill  &  J.  (Md.)  121,  132.  The 
spirit  of  the  maxim,  'Interest  reifub- 
li<B,  ut  sit  finis  lit  um,'  may  be  traced 
to  a  more  remote  period  than  the 
Christian  era.  The  language  of  civil- 
ians and  of  commentators  upon  the 
common  law  has  been  that  the  domin- 
ion of  things  must  not  for  a  long  time 
remain  uncertain,  so  as  to  disturb  the 
peace  of  society  by  giving  rise  to  in- 
numerable and  perpetual  litigations. 
To  prevent  such  evil  the  indolence  of 
those  who  are  dilatory  in  recovering 
their  property,  and  claiming  what  is 
due  to  them,  should  be  punished  and 
they  should  impute  to  themselvss  the 
punishment." 

1.  In  Dickenson  v.  Lord  Holland,  2 
Beav.  310,  the  representatives  of  a  ces- 
tui que  trust  sued  the  representatives 
of  the  trustee  for  an  accounting.  The 
grantor  of  the  deed  of  trust  conveyed 
certain  property  to  the  trustee  in  trust 
for  the  payment  of  an  annuity  to  the 
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action.1  Although  the  laches  of  the  complainant  may  not  be 
such  as  to  preclude  his  suit  for  account,  it  may  still  be,  under 
special  circumstances,  such  as  to  limit  the  period  during  which  an 
account  will  be  decreed.* 

When  an  account  has  been  settled  between  the  parties,  or  after 
having  been  rendered  has  long  been  acquiesced  in,  the  court  will 
only  open  the  transactions  upon  the  clearest  evidence  of  fraud  or 
mistake ; 8  and  this  is  especially  the  case  where  the  lapse  of  time 
has  been  such  as  to  cause  a  loss  of  evidence;4  but  where  fraud 
is  shown,  the  courts  will  not  refuse  to  open  an  account,  even  after 
very  considerable  delay.5  But  although  the  court  will  refuse  to 
open  an  account  by  reason  of  the  plaintiff's  delay,  it  may,  never- 
theless, permit  the  complainant  to  surcharge  and  falsify.6 

XVII.  Proceedings  in  Admiralty — 1.  General  Principles.— In 
admiralty,  as  in  equity,  laches  may  bar  the  right  to  relief.7  Lapse 

possible,  in  consequence  of  the  imper- 
fect records  kept  by  the  arbitrators, 
and  by  reason  of  the  deaths  of  parties 
and  the  loss  of  evidence,  to  determine 
what  the  arbitrators  had  embraced  in 
their  award,  the  prayer  for  relief  must 
be  refused.  George  v.  Johnson,  45  N. 
H.  456. 

B.  Barrow  v.  Rhinelander,  1  Johns. 
Ch.  (N.  Y.)  550;  Jones  v.  Moffett,  3 
Jones  &  L.  636;  Rothschild  v.  Brook- 
man,  2  Dow.  &  CI.  188;  Beaumont  v. 
Boultbee,  7  Ves.  599. 

A  delay  of  twenty-three  years  has 
been  held  to  be  insufficient  to  prevent 
a  decree  upon  a  stated  account  Ver- 
non v.  Vawdry,  2  Atk.  119. 

Confidential  Clerk. — Having  taken  ad- 
vantage of  his  situation,  settlements  of 
account  between  the  clerk  and  the 
principal  were  ordered  to  be  set  aside 
and  an  account  to  be  taken  anew,  al- 
though a  period  of  eleven  years  had 
elapsed.  Barrow  v.  Rhinelander,  1 
Johns.  Ch.  (N.  Y.)  550. 

Continuing  Influence. — Liberty  was 
given  to  a  client  to  surcharge  accounts 
settled  between  him  and  his  solicitor 
after  a  lapse  of  many  years,  the  rela- 
tion of  solicitor  and  client  having  con- 
tinued to  exist  between  the  parties  until 
shortly  antecedent  to  the  filing  of  the 
bill  and  the  client  having  been  inops 
concilii  when  he  settled  the  account. 
Jones  v.  Moffett,  3  Jones  &  L.  636. 

d.  Brownell  v.  Brownell,  2  Bro.  Ch. 
62;  Edwards  v.  Meyrick,  2  Hare  60; 
Gray  v.  Minncthrop.  3  Ves.  103. 

ErFect  of  laches  in  objecting  to  ac- 
count rendered, see  Account  Stated. 
I  Am.  &  Eng.  Encvc.  of  L.  115. 

7.  Ocean  Ins.  Co.  v.  Sun  Mutual 
Ins.  Co.,  15  Blatchf.  (U.  S.)  249,  266; 


grantor,  to  apply  the  property  to  the 
payment  of  certain  other  sums,  to  give 
account  to  the  grantor  for  the  rest  due. 
The  grantor  died  in  1816,  the  trustee  in 
1S18;  the  bill  was  filed  in  1828.  Lord 
Langdale,  M.  R.,  sustained  the  bill, 
saying:  "Has  it  ever  been  held  that 
mere  delay  in  making  a  demand,  alter 
twelve  years  from  the  expiration  of  the 
trust  and  ten  years  after  the  death  of 
the  trustee,  the  accounting  party, 
where  no  account  has  been  rendered, 
and  therefore  no  presumption  of  ac- 
quiescence exists,  of  itself,  constitutes  a 
bar  to  a  trust  account?"  See  also 
Bruner  v.  Threadgill,  88  N.  Car.  361; 
South  Eastern  R.  Co.  v.  Brogden,  3 
Macn.  &  G.  8. 

1.  Atwater  v.  Fowler,  1  Edw.  Ch. 
(N.  Y.)  417. 

2.  Petti  ward  v.  Prescott,  7  Ves.  541 ; 
Dcnys  v.  Shuckburgh,  4  Y.  &  C.  42. 

3.  Conlin  v.  Carter,  93  111.  536; 
Hutchins  v.  Hope,  7  Gill  (Md.)  119; 
Swayze  v.  Swayze,  37  N.  J.  Eq,  t8o; 
Irvine  v.  Robertson,  3  Rand.  (Va.) 
<;4g;  Weatherford  v.  Tate,  2  Strobh.  Eq. 
"(S.Car.)27;  Fraser  f.Hext,  2  Strobh.  Eq. 
(S.  Car  )  250;  Stearns  v.  Page,  48  U. 
S.  (7  How.)  819.  See  also  Account 
Stated,  i  Am.  &  Eng.  Encyc.  of  L. 
126. 

4.  George  v.  Johnson,  45  N.  H.  456; 
Bruce  v.  Child,  4  Hawks  (N.  Car.) 

372- 

Loss  of  Evidence. — A  bill  in  equity 
was  filed  to  settle  the  affairs  of  a  dis- 
solved firm.  The  accounts  had,  to  some 
extent  at  least,  been  adjusted  by  arbi- 
trators, but  it  was  urged  that  the  mat- 
ters in  question  had  not  been  included 
in  the  reference.  It  was  held  that  after 
a  delay  of  twelve  years,  as  it  was  im- 
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of  time  alone  will  not  make  the  demand  stale,  nor  can  any  rule 
be  safely  prescribed  as  absolute  in  all  cases  as  to  the  period  neces- 
sary.1 But  when  the  delay  is  such  as  to  prevent  the  court  from 
doing  justice  between  the  parties,*  or  the  respondents  have  by 
reason  thereof  been  induced  to  change  their  position  greatly  to 
their  disadvantage,3  relief  will  be  refused  to  the  libellants.  If 


Willard  r.  Dorr,  3  Mason  (U.  S.)  161; 
The  Jonge  Jan,  1  Dod.  453. 

Admiralty  a  Commercial  Court. — In 
Ocean  Ins.  Co.  v  Sun  Mutual  Ins.  Co., 
15  Blatchf.  (U.  S,)  249,  266,  a  libel  in 
personam  was  brought  by  one  insur- 
ance company  against  another  upon  a 
policy  of  reinsurance.  It  was  held  that 
delay  pending  the  decision  of  a  suit 
against  the  libellants  to  establish  their 
liability  on  the  original  policy  was  not 
laches  which  would  bar  an  action  upon 
the  policy  of  reinsurance,  the  libel 
being  filed  within  sixty  days  after  such 
decision.  Waite,  C.  J.,  said:  "There 
is  no  statute  of  limitations  applicable 
to  courts  of  admiralty  in  this  class  of 
cases.  Stale  claims  will  not  be  enter- 
tained in  that  court  any  more  than  in 
equity,  and  to  determine  what  is  stale, 
resort  is  sometimes  had  to  the  limitation 
in  common  law  actions  established  by 
statute,  but  the  statutes  themselves  are 
not  binding.  The  court  is  emphatically 
a  commercial  court,  and  requires  rea- 
sonable promptness  on  the  part  of  its 
suitors." 

Objections  to  Account. — In  The  Jonge 
Jan,  1  Dod  453,  an  action  was  brought 
in  1814.  Sir  W.  Scott  said:  "This 
is  an  objection  taken  to  an  account  of 
the  commissioners  of  the  navy  dated 
so  long  back  as  the  year  1806.  At  this 
great  distance  of  time  the  court  would 
be  inclined  to  hold  the  account  to  be  en- 
tirely settled,  and  not  liable  to  be  ripped 
up.  unless  it  could  be  shown  by  the 
claimants  that  they  had  it  not  in  their 
power  to  obtain  a  revision  at  an  earlier 
period.  If  the  parties  really  had  no 
earlier  opportunity  to  look'  into  the 
transaction,  I  should  not  feel  disposed 
to  exclude  them  now,  and  to  hold  them 
to  be  barred  by  mere  lapse  of  time.  But 
is  it  a  fact  that  the  parties  have  had  no 
such  opportunity?  Would  not  this 
court,  upon  application  to  it,  have  com- 
pelled the  production  of  the  account 
long  ago?  Undoubtedly  it  would  have 
done  so.  If  parties  choose  to  let  mat- 
ters sleep  for  so  great  a  length  of  time, 
even  beyond  the  period  fixed  by  the 
statute  of  limitations,  they  must  take 
the  consequences  of  their  own  laches. 


for  the  court  will  not  suffer  itself  to  be 
called  upon  to  open  accounts  so  stale 
and  antiquated  as  they  are.  If  enqui- 
ries to  this  end  are  now  to  be  entered 
into,  I  do  not  see  where  the  matter  is 
to  end.  It  is  impossible  to  say  what 
limitation  is  to  be  put,  or  what  number 
of  cases  may  be  affected.  If  I  am  to 
go  back  seven  years,  why  not  seven- 
teen? ...  I  think  I  am  fully  at 
liberty  to  decline  going  into  the  ques- 
tion and  to  consider  it  as  long  ago  con- 
cluded between  the  parties." 

1.  Case  Depends  on  Circumstances. — 
"It  is  not  the  lapse  of  time  merely  which 
constitutes  the  demand  stale;  neither 
can  any  rule  be  safely  prescribed  as  ab- 
solute in  all  cases,  as  to  the  period  nec- 
essary. There  may  be  claims  in  regard 
to  which  equity  would  enlarge  beyond 
the  time  fixed  by  law  as  a  bar;  and  cer- 
tainly, on  the  other  hand,  there  may  in- 
tervene circumstances  as  strongly  rais- 
ing the  presumption  that  the  lien  has- 
been  abandoned  under  a  much  shorter 
period  than  that  which  the  statute  indi- 
cates in  analogous  demands."  The 
Buckeye  State,  1  Newb.  Adm.  m, 
"3-  . 

2.  A  libel  in  personam  was  filed 
March  31st,  1866,  against  the  owners  of 
a  steam  tug  to  recover  damages  for  the 
sinking  of  a  schooner  on  December 
28th,  1859.  Tne  *u8  had  remained  within 
the  district  for  more  than  a  year  after 
the  collision  and  her  owners  were  dur- 
ing that  time  residents  there.  No  ex- 
cuse was  offered  for  the  delay  of  over 
six  years;  the  court  held  that  as  the 
evidence  left  the  case  in  doubt  and  some 
of  the  witnesses  had  disappeared,  the 
claim  must  be  deemed  to  be  barred  by 
the  libellant's  laches.  Smith  v.  Sturgis, 
3  Ben.  (U.  S.)  330. 

3.  Share  of  Salvage  Money. — A  libel 
was  filed  claiming  a  share  of  salvage 
money  that  had  been  received  by  the 
respondents  more  than  nine  years  pre- 
viously. During  the  whole  of  this  time 
the  libellanthad  made  no  claim  and  the 
respondents  had,  by  proceedings  against 
them,  been  compelled  to  pay  more  than 
the  salvage  money  they  had  received. 
Held,  that  the  libellant's  claim  was 
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the  claim  in  admiralty  would  oe  barred  in  an  action  at  law  by  the 
statute  of  limitations,  the  court  of  admiralty  will,  by  analogy, 
consider  it  to  be  barred  on  the  ground  of  laches.1 

2.  Enforcement  of  Maritime  Liens. — As  maritime  liens  are  secret 
encumbrances,  and  tend  to  mislead  those  who  subsequently  trust 
the  ship  owners,  unless  they  are  enforced  with  reasonable  dili- 
gence according  to  the  circumstances  and  the  existing  opportuni- 
ties for  enforcing  them,  they  will  be  deemed  either  abandoned 
through  laches  as  against  subsequent  purchasers,  lienors  or  en- 
cumbrances, or  postponed  to  the  claims  of  the  latter  as  circum- 
stances may  require.*  There  is,  however,  no  fixed  rule  applicable 


barred  by  laches.  Coburn  v.  Factors 
•and  Traders'  Ins.  Co.,  20  Fed.  Rep. 
644. 

1.  Southard  v.  Brady.  36  Fed.  Rep. 
560;  Nesbit  v.  The  Amboy,  36  Fed. 
Rep.  925. 

Damages  for  Loss  of  Cargo. — A  ves- 
sel having  been  sunk  by  collision  and 
the  cargo  on  board  totally  lost,  the 
owner  of  the  cargo,  by  the  advice  of  his 
■counsel,  waited  until  the  court  had  de- 
cided, in  a  suit  by  the  owner  of  the  lost 
vessel,  with  whom  the  fault  lay.  A 
period  of  six  and  a  half  years  elapsed, 
and  during  this  time  no  obstacle  existed 
to  a  suit  to  recover  for  the  loss  of  the 
cargo,  nor  was  any  hope  of  settlement 
Jield  out  by  the  owners  of  the  vessel. 
It  was  held  that  the  claim  was  barred 
by  laches  in  analogy  to  the  statute  of 
limitation  of  six  years.  Nesbit  v.  The 
Amboy,  36  Fed.  Rep.  925. 

a.  The  J.  W.  Tucker,  20  Fed.  Ren. 
129,  133.  See  also  The  Key  City.  81 
U.  S.  (14  Wall.)  653;  The  Frank  G. 
Fowler,  21  Biatchf.  (U.  S.)  410;  s.  c,  17 
Fed.  Rep.  653;  The  Columbia,  13 
Hlatchf.  (U.  S.)  521;  The  Wvoming,  36 
Fed.  Rep.  493;  The  Amos  t).  Carver, 
35  Fed.  Rep. 665;  The  Young  America, 
30  Fed.  Rep.  789,  792;  The  Columbia, 
27  Fed.  Rep  704;  The  Thomas  Sher- 
lock, 22  Fed.  Rep.  253;  Coburn  v.  Fac- 
tors and  Traders'  Ins.  Co.,  20  Fed. 
Rep.  644;  The  Bristol,  20  Fed.  Rep. 
800;  The  C.  N.  Johnson,  19  Fed.  Rep. 
782;  The  Walter  M.  Fleming,  9  Fed. 
Rep.  474;  The  Robert  Gaskin,  9  Fed. 
Rep.  62;  The  Lauretta,  9  Fed.  Rep. 
*22;  The  Buckeye  State,  1  Newb.  Adm. 
111,  114;  Packard  v.  The  Sloop  Louisa, 
2  Woodb.  &  M.  (U.  S.)  48. 

Enforcement  Against  Purchaser. — 
When  the  lien  is  to  be  enforced  to  the 
detriment  of  a  purchaser  for  value  with- 
out notice  of  the  lien,  the  defence  of 
laches  will  be  held  valid  under  a  shorter 


time  and  a  more  rigid  scrutiny  of  the 
circumstances  of  the  delay  than  when 
the  respondent  is  a  person  who  was 
owner  at  the  time  when  the  lien  at- 
tached. The  Key  City,  81  U.  S.  (14 
Wall )  653,  660. 

Knowledge  that  Vessel  Was  Insolvent. 
— Creditors  of  a  vessel  were  acquainted 
with  her  financial  condition  and  knew 
that  she  was  insolvent  Thev  had 
abundant  oppori  unities  for  enforcing 
their  claim.  Held  that,  as  they  also 
knew  that  others  must  be  giving  the 
vessel  credit,  a  delay  of  more  than  six 
months  would  render  their  claim  stale. 
The  Thomas  Sherlock,  22  Fed.  Rep. 
253. 

Ocean-going  Vessels. — In  ordinary 
ocean  voyages,  even  the  priority  of 
bottomry  will  be  lost  after  a  subsequent 
voyage  if  reasonable  opportunity  pre- 
viously existed  for  the  arrest  of  the 
ship.  The  J.  W.  Tucker,  20  Fed.  Rep. 
129,  133.  See  also  Blaine  v.  The  Car- 
ter, 8  U.  S.  UCranch)  328;  The  Royal 
Arch,  Swab.  Adm.  269,  2S4;  The  Rapid 
Transit,  11  Fed.  Rep.  322,  234;  The 
Utility,  Biatchf.  il  H.  Adm.  218,  225; 
The  Boston,  Biatchf.  &  H.  Adm.  309, 
3*7- 

Vessels  Plying  In  New  York  Harbor.— 

In  The  Young.  America,  30  Fed.  Rep. 
789,  792,  Brown,  J.,  said:  "As  the  dis- 
tinction by  voyages  could  not  be  prac- 
tically applied  to  water  craft  plying 
daily  about  the  harbor  of  New  York, 
without  defeating  the  very  object  of 
maritime  liens,  a  rule  analogous  to  that 
adopted  in  some  of  the  western  districts 
was  followed  in  the  case  before  cited 
(The  J.  W.  Tucker,  20  Fed.  Rep.  1J9), 
and  in  The  Grapeshot,  22  Fed.  Rep. 
123,  125,  namely,  to  treat  such  liens  ac- 
quired within  a  period  of  reasonable 
diligence  as  contemporaneous.  In  the 
case  last  cited,  however,  it  was  consid- 
ered that  the  same  rule  of  diligence 
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to  all  cases  determining  what  shall  be  deemed  a  reasonable  time 
or  what  shall  be  considered  laches  in  enforcing  such  liens.1 
Where  the  vessel  has  been  sold  before  the  filing  of  a  libel,  the 
lien  may  be  enforced,  notwithstanding  the  lienor's  laches,  if  the 
purchaser  has  not  made  proper  enquiry  as  to  the  existence  of 
liens ;  *  or  if  the  circumstances  out  of  which  the  lien  arose  were 
■of  such  a  notorious  nature  as  to  charge  the  purchaser  with  the 


might  not  be  applicable  to  repairs  of  an 
extraordinary  and  exceptional  amount, 
which,  for  that  reason,  ought  to  be  sued 
for  with  greater  diligence,  as  the  vessel 
might  not  be  able  to  respond  to  the 
later  liens.  As  there  is  no  fixed  time  to 
constitute  laches  applicable  to  all  cir- 
cumstances, it  should  be  determined 
with  reference  to  the  equitable  maxim, 
Sic  utere  tuo  ut  alienum  nOH  locdas — 
enforce  your  own  rights  so  as  not  to  in- 
jure others." 

Supplies  to  Tug. — Having  reference 
to  the  object  of  the  lien  law,  the  pre- 
sumed attention  of  the  parties  interested 
as  to  the  credit  intended  to  be  given,  as 
well  as  to  the  limitation  of  one  year  pro- 
vided by  the  State  statute  for  the  exist- 
ence of  the  statute  liens,  it  was  held 
that  a  period  of  nine  months  was  not 
an  unreasonable  period  for  giving  credit 
to  a  tug  before  filing  the  libel  to  enforce 
a  lien,  and  was  not  such  a  delay  as  to 
postpone  it  on  the  ground  of  laches  to 
a  later  lien  of  the  same  class  in  a  harbor 
case.  The  Amos  D.  Carver,  35  Fed. 
Rep.  665. 

Liens  for  Negligence. — Where  there 
was  a  difference  of  19  days  only  be- 
tween the  time  of  the  accruing  of  two 
liens  for  negligence  in  towage,  and  the 
tug  laid  up  each  night  in  New  Jersey, 
and  only  touched  at  the  city  of  New 
York  at  night  to  report  the  work  done, 
and  there  was  also  necessary  delay  in 
ascertaining  the  first  lienor's  damage,  it 
was  held  that  the  delay  of  19  days  was 
not  laches  which  should  postpone  the 
first  lien  to  the  second  account.  The 
Frank  G.  Fowler,  21  Blatchf.(U.  S.)  410; 
«.  c,  17  Fed.  Rep.  653. 

Bole  on  Great  Lakek. — In  The  Buck- 
eye State,  1  Newb.  Adm.  111,  114,  the 
court  said:  "This  species  of  property  is 
not  permanent,  is  continually  perilled 
by  the  exigencies  of  navigation,  and 
liable  to  frequent  mutations  of  title,  and 
therefore  the  courts  will  make  every 
intendment  against  a  protracted  lien. 
Especially  in  the  navigation  of  those 
northwestern  lakes  from  port  to  port, 
traversing  every  two  weeks  from  one  ex- 
treme point  to  the  other,  there  is  great 


reason  to  limit  these  tacit  liens  of  the  sea- 
son of  navigation  and  not  extend  obli- 
gation beyond  a  year." 

Diligence  Required  of  Creditor. — Re- 
pairs were  made  upon  a  vessel  at  Chi- 
cago in  the  spring  of  1880,  and  she  was 
soon  after  taken  to  Lake  Erie.  In  the 
spring  of  1S81  she  was  sold  to  a  resi- 
dent of  Buffalo,  who  had  no  notice  of 
the  claim  for  repairs.  She  continued 
to  run  upon  the  lower  lakes.  The 
creditor  knew  where  the  vessel  was 
plying,  and  was  informed  of  the  sale 
shortly  after  it  occurred,  but  took  no 
steps  to  enforce  his  claim  until  Decem- 
ber, 1882,  when  he  had  the  vessel  seized 
upon  a  libel.  It  was  held  that  under 
the  circumstances  he  ought  to  have  at- 
tempted to  seize  the  vesel  at  Buffalo, 
even  though  he  himself  was  a  resident 
of  Chicago,  and  the  repairs  were  made 
there,  and  that  his  claim  was  too  stale 
to  be  enforced.  The  C.  N.  Johnson,  19 
Fed.  Rep.  782. 

Different  Classes  of  Liens.— In  consid- 
ering the  rank  or  the  relative  priority 
of  liens  for  seamen's  wages,  for  sup- 
plies, and  for  damages  for  torts,  or  what 
would  be  deemed  laches  sufficient  to 
postpone  one  to  another,  no  difference 
is  made  in  the  southern  district  of  New 
York  by  reason  of  one  being  a  statutory 
lien  for  domestic  supplies  and  the  oth- 
ers being  strictly  maritime  liens.  All 
are  treated  in  that  district  as  on  the  same 
footing.  The  Amos  D.  Carver,  35 
Fed.  Rep.  665.  See  also  The  Arctic, 
22  Fed.  Rep.  126;  The  J.  W.  Tucker,  20 
Fed.  Rep.  129;  The  Guiding  Star,  18 
Fed.  Rep.  263. 

1.  The  J.  W.  Tucker,  20  Fed.  Rep. 
129,133;  The  Key  City,  81  U.  S.  (14 
Wall.)  653,660;  The  Young  America, 
30  Fed.  Rep.  789,  792. 

2.  The  Columbia,  27  Fed.  Rep.  704; 
The  Louie  Dole,  14  Fed.  Rep.  862; 
The  Tonawanda,  29  Fed.  Rep.  877;  s.c, 
27  Fed.  Rep.  575;  The  Bristol,  20  Fed. 
Rep.  800;  s.  c,  11  Fed.  Rep.  156. 

A  delay  of  two  years  was  held  not  to 
be  sufficient  to  bar  the  enforcement  of  a 
lien  for  services  as  engineer  and  pilot, 
as  in  a  question  with  the  purchaser  of 
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knowledge  thereof.1  When  no  question  of  priority  of  right  ex- 
ists, and  the  libel  is  filed  whilst  the  vessel  is  still  in  the  same 
hands  as  when  the  right  of  action  accrued,  the  delay,  to  amount 
to  laches,  must  usually  extend  over  a  greater  length  of  time  than 
when  competing  claims  exist.8  The  defence  that  the  lien  has 
been  lost  by  reason  of  the  libellant's  laches  must  be  pleaded, 
otherwise  it  will  be  deemed  to  have  been  waived.3 

XVm.  Claims  Between  Principal  and  Agent.— Where  an  agent 
has  taken  advantage  of  his  agency,  and  the  confidence  reposed  in 
him  by  his  principal,  to  acquire  the  property  of  his  principal,  or 
any  other  undue  advantage,  lapse  of  time  will  not,  ordinarily,  be 
held  to  be  any  answer  to  a  suit.4    But  where  the  principal  delays 


the  vessel,  the  purchaser  having  taken 
no  steps  to  satisfy  himself  as  to  the  ex- 
istence of  the  lien.  The  Louie  Dole, 
14  Fed.  Rep.  862. 

Sale  to  Purchaser  Without  Notice. — 
Supplies  were  furnished  to  a  vessel  and 
payment  was  promptly  demanded.  On. 
receiving  a  promise  of  payment  the 
vessel  was  allowed  to  go  to  sea.  No 
lien  was  filed  until  two  years  after  the 
supplies  had  been  furnished.  During 
this  time  the  vessel  was  twice  in  port 
without  the  lienor's  knowledge.  Before 
the  libel  was  filed,  the  vessel  was  sold 
to  a  purchaser  without  notice  of  the 
claim,  who  exercised  proper  diligence  in 
making  enquiry  in  regard  to  liens.  It 
was  held  .that,  the  lienors  were  not 
guilty  of  such  laches  as  barred  their 
claim.  The  Tonawanda,  29  Fed.  Rep. 
877;  s.  c,  27  Fed.  Rep.  575. 

Diligence  of  Purchasers.  —  Two  years 
after  a  lien  for  damages  for  a  tort  had 
attached  to  the  vessel,  the  vessel  was 
sold.  The  libel  was  not  filed  until  four 
years  had  elapsed  from  the  date  of 
accrual  to  the  cause  of  action.  Great 
pains  were  taken  by  the  purchaser  to 
protect  himself  against  the  existence  of 
tacit  liens;  he  inspected  the  admiralty 
records,  and  retained  funds  in  his  hands 
for  some  time  after  the  sale  in  order 
to  secure  himself.  Held  that  the  claim 
was  barred.  The  Bristol,  20  Fed.  Rep. 
800;  s.  c,  it  Fed.  Rep.  156. 

1.  Collison  with  Atlantic  Liner.— The 
steamship  Alaska  collided  with  and 
sunk  a  pilot  boat  which  had  borne  up 
to  put  a  pilot  aboard  in  answer  to  a 
signal.  The  circumstances  of  the  acci- 
dent were  such  as  to  bring  the  matter 
to  the  knowledge  of  ship  owners  on 
both  sides  of  the  Atlantic.  It  was  held 
that  although  a  libel  for  the  collision 
had  not  been  filed  at  the  time  of 
a  change  of  ownership  of  the  Alaska,  a 


delay  of  eleven  months  was  not  so  un- 
reasonable as  to  bar  the  claim,  the  acci- 
dent being  such  that  the  purchaser  must 
have  learned  of  it  if  he  had  made 
reasonable  enquiry.  The  Columbia,  27 
Fed-  Rep.  704. 

2.  The  Key  City,  81  U.  S.  (14  Wall.) 
653,  660;  The  Martino  Cilento,  22  Fed. 
Rep.  859.  See  also  The  Shady  Side, 
23  Fed.  Rep.  731. 

Loss  of  Evidence. — A  libel  was 
filed  for  a  maritime  tort,  two  years 
after  the  cause  of  action  accrued. 
It  was  held  that  the  delay  was  not  such 
laches  as  would  bar  the  enforcement  of 
the  maritime  lien,  even  though  most  of 
the  vessel's  witnesses  had  in  the  mean- 
time passed  out  of  reach;  no  change  of 
ownership  having  occurred.  It  was 
shown,  in  this  case,  that  the  vessel  had 
been  back  four  different  times  during 
the  period  of  delay,  remaining  two  or 
three  weeks  in  the  harbor  each  time. 
The  libellant  had  placed  his  claim  in 
the  hands  of  the  proctor,  who  reported 
an  inability  to  find  the  vessel,  and  he 
had  been  out  the  country  for  a  period 
of  about  a  year.  The  Martino  Cilento, 
22  Fed.  Rep.  859. 

Statutory  Lien.— If  the  statute  creating 
a  lien  fixes  no  period  within  which  the 
lien  must  be  enforced,  it  cannot  be 
lost  by  delay  when  no  question  of  pri- 
ority is  involved.  The  Shady  Side,  23 
Fed.  Rep.  731. 

3.  The  Shady  Side,  23  Fed.  Rep. 
73>- 

4.  Butler  v.  Haskell,  4  Dessau.  Eq. 
(S.  Car.)  551;  De  Bussche  v.  Alt  L.  R, 
8  Ch.  Div.  286;  Earl  of  Hardwicke  v. 
Vernon,  14  Ves.  504,  511;  Beaumont  v. 
Boultbee,  5  Ves.  485;  Crowe  v.  Bal- 
lard, 1  Ves.  215.  See  also  Kilbourn 
v.  Sunderland,  130  U.  S.  505. 

Agent  Cannot  Impute  Laches  to  Prin- 
cipal.— The  agent  of  an  estate  was  also 
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so  long  after  the  transaction  as  to  raise  a  presumption  that  he  has 
acquiesced  in  it,  and  abandoned  his  claim,  and  there  is  no  suffi- 
cient evidence  to  establish  any  fraud,  he  will  be  precluded  from 
maintaining  any  suit  against  the  agent.1 

In  the  case  of  accounts  which  have  been  settled  between  agents 
and  principals  whilst  the  agency  continued,  the  court  will  not 


lessee  of  a  coal  mine  therein.  Taking 
advantage  of  his  agency,  the  agent 
mined  more  than  the  quantity  of  coal 
authorized  by  his  lease.  The  landlord 
filed  a  bill  in  179S,  praying  for  an  ac- 
count of  the  coal  mined  since  1760.  The 
court  decreed  the  account  prayed  for. 
Lord  Loughborough  said,  "The  de- 
fence rests  upon  the  length  of  time  and 
the  neglect  of  the  plaintiffin  not  making 
the  demand  at  an  earlier  period.  With 
regard  to  neglect,  in  many  cases  that 
will  have  considerable  effect;  but  I  do 
not  know  a  possible  case  in  which  a 
confidential  agent  and  steward  can  im- 
pute neglect  to  his  employer;  for  it  is 
his  duty  to  render  an  account,  and  a 
fair  account,  to  his  principal,  and 
distinctly  to  apprise  him  of  the  whole 
right  he  has.  It  is  not  for  him  to  say 
that  a  person  has  been  guilty  of  negli- 
gence, whose  negligence  it  was  his  duty 
to  guard  against  with  regard  to  his 
transactions  with  all  persons,  but 
particularly  with  regard  to  himself." 
Beaumont  v.  Boultbec,  5  Ves.  485. 

A  delay  of  twelve  years  was  held  to 
be  no  answer  to  a  suit  brought  by  the 
principal  to  rescind  a  sale  to  the  agent 
of  the  subject  matter  of  the  agency,  the 
agent  having  taken  advantage  of  the 
plaintiff's  distress  to  acquire  the  prop- 
erty for  a  grossly  inadequate  price. 
Butler  v.  Haskell,  4  Desau.  Eq.  (S. 
Car.)  651. 

Profits  on  Eesale. — The  plaintiff,  a 
ship  owner,  in  1868  consigned  a  vessel 
to  his  agents  in  China  for  sale,  fixing  a 
minimum  of  price  of  $90,000,  and  re- 
quiring cash  payment.  The  agents, 
with  the  knowledge  and  consent  of  the 
plaintiff,  employed  the  defendant  in 
Japan  to  sell  the  ship  with  the  same 
instructions.  The  defendant  being  un- 
able to  sell  the  ship  on  the  terms  men- 
tioned, bought  her  himself  for  $90,000; 
and  about  the  same  time  resold  her  for 
$160,000,  payable  $75,000  in  cash  and 
the  rest  on  credit.  The  plaintiff  did 
not  know  that  the  defendant  had  pur- 
chased the  vessel  himself,  or  that  he 
had  resold  it,  until  June  1869,  after  the 
transaction  was  completed.  The  de- 
fendant paid  the  $90,000  to  the  agents  in 
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China,  who  remitted  it  to  the  plaintiff. 
The  whole  of  the  $160,000  was  ulti- 
mately paid  to  the  defendant.  In  1S73 
the  plaintiff  filed  a  bill  in  chancery  to 
compel  the  defendant  to  account  for 
the  profit  made  by  him  in  the  resale  of 
the  ship.  Held,  that  the  relation  of 
principal  and  agent  existed  between  the 
defendant  and  the  plaintiff  at  the  time 
of  the  purchase  and  resale  of  the  ship  by 
the  defendant,  and  that  he  was  there- 
fore liable  to  account  to  the  plaintiff  for 
the  profit  made  by  him  in  the  trans- 
action, and  also  that  no  such  acqui- 
escence or  laches  on  the  part  of  the 
plaintiff  was  established  as  would  dis- 
entitle him  to  recover,  he  having  had  no 
sufficient  knowledge  of  the  facts  until 
shortly  before  suit.  DeBussche  v.  Alt, 
L.  R.,"8  Ch.  Div.  286. 

Purchase  of  Legacy. — A  legatee  em- 
ployed an  agent  to  sell  the  legacy. 
The  agent  represented  that  he  could  not 
get  more  than  a  certain  sum,  and  the 
legatee  having  agreed  to  accept  the 
sum,  the  legacy  was  conveyed  to 
a  third  person.  The  third  party  to 
the  transaction  held  the  legacy  as 
trustee  for  the  agent  and  the  price  paid 
was  less  than  the  full  value.  A  bill  was 
filed  ten  years  after  the  sale  to  set  it 
aside;  and  it  was  held  that,  although 
the  plaintiff  had  subsequently  confirmed 
the  sale,  he  was  entitled  to  the  relief 
asked  for.  Crowe  v.  Ballard,  1  Ves.  215. 

1.  Piano  Manufacturing  Co.  v.  Buc- 
ton,  36  Minn.  203;  Philips  v.  Bclden  2, 
Edw.  Ch.  (N.  Y.)  1;  Hammond  ".: 
Hough,  52  Tex.  63;  Marsh  v.  Whit- 
more,  88  U.  S.  (21  Wall.)  178.  See 
also  Great  Western  Ins.  Co.  v.  Cun- 
liffe,  L.  R.,  9  Ch.  525. 

Delay  of  Twenty-nine  Tears.  —  An 
agent  who  had  care  of  an  estate,  having 
purchased  a  portion  thereof  from  his 
principal  and  no  objection  being  made 
to  the  fairness  of  the  contract  for  a 
period  of  twenty-nine  years,  it  was 
held  that,  in  the  absence  of  clear  proof 
of  great  inadequacy  of  price,  the 
transaction  could  not  be  disturbed- 
Philips  v.  Belden,2  Edw.  Ch.  (N.  Y.)  1. 

Where  an  agent,  by  the  terms  of  his 
contract,  was  responsible  to  his  princi- 
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refuse  relief,  although  a  very  considerable  delay  has  occurred.1 
Delay  on  the  part  of  the  agent  to  bring  suit  for  many  years  has 
been  held  sufficient  to  bar  an  action  at  his  instance  for  an  account 
when  the  client  had  repeatedly  attempted  to  bring  the  plaintiff  to 
a  settlement  without  success.8  And  failure  by  the  agent  to  per- 
form the  services  contracted  for,  coupled  with  delay  extending 
over  a  number  of  years,  has  been  held  sufficient  to  preclude  him 


pal  for  the  amount  of  promissory  notes 
received  in  payment  of  the  goods  sold, 
which  should  prove  to  be  uncollectible, 
it  was  held  that  a  delay  of  two  years, 
during  which  the  principal  had  retained 
notes  without  objection,  was  sufficient 
to  preclude  him  from  any  remedy 
against  the  agent.  Piano  Manufactur- 
ing Co.  v.  Buxton,  36  Minn.  203. 

A  marine  insurance  company  in 
New  York  appointed  a  firm  of  "mer- 
chants in  London  their  agents  for 
settling  claims  in  England,  and  for  ef- 
fecting reinsurances.  For  settling  the 
claims  the  agents  were  to  receive 
a  fixed  percentage,  but  nothing  was 
provided  as  to  remuneration  for  re- 
insurances. According  to  the  custom 
as  between  underwriters  and  brokers, 
the  agents  were  allowed  by  the  under- 
writers five  per  cent  on  each  reinsur- 
ance and  also,  at  the  end  of  the  year,  on 
the  general  balance  between  the  under- 
writers and  brokers,  twelve  per  cent  on 
the  profits  of  the  year,  if  there  were  any 
profits.  The  firm  in  London  were  in 
the  habit  of  receiving  both  these  per- 
centages, but  only  the  five  per  cent  was 
mentioned  in  their  accounts  sent  to  the 
insurance  company.  The  company 
discovered  this  in  1866,  but  made  no 
objection  to  it  until  1868.  In  1869  the 
company  filed  a  bill  for  an  account  in 
which  the  twelve  per  cent  should  be 
accounted  for  Held,  that  by  failing  to 
object  in  1866,  when  the  matter  first 
came  to  the  company's  knowledge,  and 
by  continuing  to  do  business  thereafter 
without  such  objection,  the  company 
were  precluded  from  obtaining  any  ac- 
count Great  Western  Ins.  Co.  v. 
Cunliffe,  L.  R.,  9  Ch.  525. 

1.  McDonald  v.  McDonald,  1  Bligh 
315;  Lewes  v.  Morgan,  5  Price  42;  Earl 
of  Hardwicke  v.  Vernon,  14  Ves.  504. 

Any  lapae  of  time,  however  great,  will 
not  preclude  relief.  Thus  liberty  wa6 
given  to  a  land  owner,  in  a  suit  against 
the  representative  of  his  steward,  to 
falsify  and  surcharge  the  steward's  ac- 
counts for  a  period  of  twenty-one  years. 
Earl  of  Hardwicke  v.  Vernon,  14  Vcs. 
504.    Lord  Eldon  said:  "Hard  as  it 


may  be  upon  persons  who  succeed  to 
property  subject  to  demands  of  this 
nature,  by  the  circumstance  that  the 
fraud  was  not  discovered  until  after 
the  death  of  the  parties  implicated  in  it, 
defeating  the  expectations  of  those  who 
succeed  to  them,  I  think  the  court  is 
in  general  cases  justified  in  saying  to  a 
steward,  or  to  those  who  represent  him, 
that,  if,  upon  subsequent  enquiry,  it 
turns  out  that  he  ought  to  have  kept, 
and  annually  to  have  rendered  accurate 
accounts  and  to  have  paid  the  balances, 
has  wilfully  concealed  sums  that  he  re- 
ceived, and  charged  his  principal  with 
payments  which  he  never  made,  with 
whatever  hardship  it  may  be  attended, 
there  is  a  principle  that  in  general 
cases  would  authorize  the  court  to  say, 
there  can  be  no  period,  however  remote, 
through  which  the  court  will  not  look 
for  the  purpose  of  setting  such  an  ac- 
count right." 

Claim  against  Attorney.  -  -  An  attorney, 
continuing  to  act  for  his  client,  was 
held  responsible  for  the  loss  caused 
by  his  neglect,  although  twenty -five 
years  had  elapsed  since  the  transaction, 
and  notwithstanding  a  correspondence 
in  regard  to  the  loss  in  which  the  client 
acquiesced  in  it  without  remonstrance, 
and  after  a  settlement  of  accounts  with 
the  client's  representatives  and  dis- 
charge given  by  them  before  they  had 
discovered  the  facts;  the  action  being 
brought  as  soon  as  they  acquired  infor- 
mation. McDonald  v.  McDonald,  1 
Bligh  315. 

2.  Bill  by  Agent. — In  Mooers  v. 
White,  6  Johns.  Ch.  (N.  Y.)  360,  a  bill 
was  filed  against  an  executor  by  a  former 
attorney  of  the  plaintiff  for  an  account  of 
the  balances  due  him  for  his  agency  It 
appeared  that  the  agency  terminated 
thirty  years  before  the  filing  of  the  bill, 
and  sixteen  years  before  the  death  of 
the  testator,  who  had  repeatedly  at- 
tempted to  bring  the  plaintiff  to  a  set- 
tlement, and  that  the  testator  during  the 
latter  part  of  his  life  was  quite  helplesa 
from  a  stroke  of  palsy.  Held,  that  the 
plaintiff's  laches  was  a  bar  to  his  de- 
mand. 
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from  enforcing  a  deed  granted  him  in  consideration  of  services.1 
XIX.  Arbitration.' — Where  an  award  simply  refers  to  the  adjust- 
ment of  past  transactions  between  the  parties  to  the  reference,  it 
may  be  enforced  notwithstanding  considerable  delay.*  Where, 
however,  the  award  simply  embodies  an  executory  agreement,  a 
suit  for  specific  performance  will  be  treated  as  a  suit  to  enforce 
the  performance  of  an  executory  contract,  and  will  be  governed 
by  the  same  rules.3  In  England,  it  has  been  held  that  delay  in  ap- 
plying for  an  attachment  for  nonperformance  of  an  award  may  be 
such  as  to  preclude  the  applicant  from  obtaining  a  remedy  thereby, 
unless  it  be  satisfactorily  accounted  for.4  If  a  stranger  to  the  refer- 
ence claims  an  interest  in  property,  the  title  of  which  is  in  dis- 
pute, he  may,  by  laches  and  acquiescence,  be  precluded  from  en- 
forcing any  right  if  the  party  through  whom  he  claims  should 
be  unsuccessful.8 


1.  Smith  v.  Washington,  88  Mo.  475. 

3.  Delay  of  Twelve  Years. — Disputes 
between  two  coexecutors  were  adjusted 
by  arbitration.  A  considerable  sum  of 
money  was  found  to  be  due  by  one  ex- 
ecutor to  the  other,  and  the  award  was 
decreed  to  be  performed,  although 
there  had  been  a  delay  of  twelve  years, 
and  the  plaintiff  had  made  no  demand 
during  that  time.  Sweet  v.  Hole,  Finch 
3S4- 

3.  Blackett  v.  Bates,  35  L.  J.  N.  S. 
Ch.  324;  overruling  34  L.  J.  N.  S.  Ch. 
515;  Eads  v.  Williams,  24  L.  J.  N.  S. 
Ch.  531. 

Agreement  to  Lease  Mines. — W  agreed 
with  the  owners  of  a  colliery  to  take  a 
lease  of  the  same,  the  terms  of  which 
were  to  be  settled  by  the  award  of  two 
persons  who  were  named  as  arbitrators. 
An  award  was  made  April  13th,  1848, 
and  on  June  10th  it  was  first  brought  to 
the  knowledge  of  W,  who  on  August 
8th  objected  to  its  validity,  but  offered 
to  enter  into  an  agreement.  Subse- 
quently the  agents  of  both  parties  went 
down  into  the  mines  with  a  view  to  re- 
value them  for  the  purposes  of  the  ar- 
rangement. W,  who  was  in  possession 
of  the  mines  before  the  date  of  the  ref- 
erence, worked  them  until  February. 
1849,  when  he  abandoned  them.  In 
1852  the  lessors  filed  their  bill  for  the 
specific  performance  of  the  agreement. 
Held,  that  the  plaintiffs  delay  was  a 
bar  to  the  special  relief  sought.  Eads 
v.  Williams,  24  L.  J.  N.  S.  Ch.  531. 

An  award  directed  the  execution  to 
the  plaintiff  of  certain  portions  of  a 
railway  running  over  the  defendant's 
lands,  and  further  provided  that  the 
lessor  might  from  time  to  time  require 
the  lessee  to  supply  engine  power  dur- 


ing such  time  as  he  should  keep  an 
engine  or  engines  for  use.  Twelve 
months  after  the  date  of  the  award  the 
plaintiff  *  filed  a  bill  for  specific  per- 
formance. Held,  that  the  delay  in  the 
filing  of  plaintiffs  bill  having  been 
caused  bv  his  own  proceedings  at  law 
to  set  aside  the  award,  it  was  fatal  to 
his  right  to  relief.  Blackett  v.  Bates. 
35  L.  J.  N.  S.  Ch.  324;  overruling  34  L. 
J.  N.  S.  Ch.  515. 

4.  In  Story  v.  Galley,  8  Dowl.  P.  C. 
299;  s.  c,  4  Jur.  72,  an  unexplained  de- 
lay of  four  years  was  held  to  be  fatal  to 
an  application  for  an  attachment;  but 
in  Baily  v.  Curling,  20  L.  J.  N.  S.  Q.  B. 
235,  a  delay  of  two  years  was  held  to 
be  insufficient  to  prejudice  the  appli- 
cant's rights,  although  it  was  not  ac- 
counted for. 

5.  Taylor  v.  Parry,  1  Man.  &  G.  604; 
Govett  v.  Richmond,  7  Sim  1. 

Assignee  of  Lease. — Disputes  having 
arisen  between  the  lessor  and  lessee  of 
certain  premises,  it  was  agreed  that  the 
lease  should  be  terminated,  and  that  the 
rights  of  the  parties  should  be  adjusted 
by  arbitration.  The  arbitrators  de- 
creed that  the  lessee  should  surrender 
the  lease,  and  should  pay  a  sum  of 
money  to  the  lessor.  A  third  party 
claimed  to  have  an  equitable  interest  in 
the  lease  by  reason  of  an  agreement  by 
the  lessee  to  assign  it  to  him  as  security 
for  a  loan,  but  although  he  knew  that 
the  lease  was  the  subject  of  a  reference 
between  the  lessor  and  lessee,  he  suffered 
the  award  to  be  made  without  bringing 
forward  his  claim.  It  was  held  that  by 
his  laches  and  acquiescence  he  was 
bound  by  the  award  and  could  not  en- 
force any  claim  to  the  lease.  Govett  v. 
Richmond,  7  Sim.  1. 
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If  the  delay  has  been  such  as  to  involve  a  loss  of  evidence, 
or  prejudice  to  the  adverse  party  in  any  way,  the  court  will  not 
set  aside  an  award.1  But  if  it  is  comparatively  short  in  its  dura- 
tion, and  has  not  prejudiced  the  adverse  party  in  any  way,  it 
will  constitute  no  bar  to  a  suit  to  vacate  the  award.* 

XX.  Applications  fob  Certiorari.— See  Certiorari,  3  Am.  & 
Eng.  Ency.  of  Law  64. 

XXI.  Breaches  of  Copyright. — It  is  a  general  principle  that 
authors  and  others  claiming  to  own  the  copyright  of  literary  pro- 
ductions must  proceed  to  enforce  their  rights  without  any  un- 
necessary delay.8  Where,  therefore,  such  persons  unreasonably 
and  needlessly  delay  bringing  any  suit  to  protect  their  rights, 
their  laches  will  be  deemed  a  sufficient  ground  for  refusing  re- 
lief *  although,  generally,  delay  will  not  be  sufficient  to  operate 
as  a  bar  except  it  be  of  such  a  nature  under  such  circumstances 
as  to  raise  a  presumption  of  an  abandonment  by  the  plaintiff.* 
As  in  all  other  cases  in  which  lapse  of  time  prejudices  the  plain- 

1.  George  v.  Johnson,  45  N.  H.  456;  interpose  in  his  favor  by  injunction 
Jones  v.  Bennett,  1  Bro.  P.  C.  528.  against  others  who  have  subsequently 

2.  Delay  of  Five  Months. — In  Balti-  appropriated  parts  of  the  same  work, 
more  &  O.  R.  Co.  v.  Canton  Co.  of  until  the  owner  of  the  copyright  has 
Baltimore,  (Md.),  17  Atl.  Rep.  394,  established  his  legal  right.  Saunders  v. 
an  award   was  signed  on   June   7th,  Smith,  3  Mylne  &  Cr.  711. 

1886,  and  a  bill  to  set  it  aside  filed  on  S.  Greene  v.  Bishop,  1  Cliff.  (U.  S.) 

October  38th,  1886.    It  was  held  that  186,  202;   Hogg  v.  Scott,  L.  R.,  18  Eq. 

the  delay  was  not  so  unreasonable  as  to  444;  Buxton  v.  James,  5  De  G.  &  Sm. 

deprive  the  plaintiff  of  his  right  to  chal-  80.    See  also  Maxwell  v.  Somerton,  30 

lenge  the  award,  no  other  remedy  being  L.  T.,  N.  S.  11. 

available,  and  no  circumstances  being  The  copyright  of  a  work  by  an  alien 
shown  which  would  make  the  plaintiff's  was  sold  to  a  British  subject  and  pub- 
claim  to  relief  unreasonable.  lished  in  England  in  1844;  the  copyright 

3.  Keene  v.  Clarke,  5  Rob.  (N.  Y.)  was  infringed  in  1S49,  but  the  state 
38,  66,  67;  Chappell  v.  Sheard,  3  Kay  &  of  the  law  then  rendered  it  very  doubt- 
J.  117;  Tinsley  v.  Lacy,  :  Hem.  &  ful  whether  the  copyright  was  protected, 
M.  747, 752.  and  the  purchaser  merely  protested 

4.  Lewis  v.  Chapman,  3  Beav.  133;  against  infringement.  In  1851,  within 
Rundell  v.  Murray,  Jac.  311;  Saunders  a  reasonable  time  after  a  judicial  de- 
v.  Smith,  3  Mylne  &  Cr.  711;  Southey  cision  upon  the  right  of  an  alien  to  ob- 
v .  Sherwood,  "2  Merir.  435;  Piatt  v.  tain  a  copyright,  the  purchaser  filed  his 
Button,  19  Ves.  447.  bill  and  moved  to  restrain  the  publica- 

It  has  accordingly  been  held  that  if  tion  of  the  pirated  work.    It  was  held 

the  proprietor  of  the  copyright  fails  to  that  there  had  been  no  such  delay  as  to 

assert  any  claim  he  is  barred  by  a  delay  disentitle  him  to  an  injunction,  the 

of  fifteen  years;  Piatt  v.  Button,  19  court  saying:  "If  the  court  were  com- 

Ves.  447;  fourteen  years;  Rundell  v.  pelled  to  refuse  an  injunction  on  the 

Murray,  Jac.  311;  or  even  of  six  and  a  ground  of  delay,  it  would  probably  be 

half  years.  Lewis  v.  Chapman,  3  Beav.  refusing  all  equitable  relief  to  the  plain- 

133.  tiff,  but  there  was  no  evidence  in  the 

Bemedy  By  Injunction  Only  Auxiliary,  case  that  the  plaintiff  had  by  delay 

— In  the  case  of  copyright  the  remedy  abandoned  his  rights." 

in  equity  by  injunction  is  only  auxiliary  The  delay  may  be  justified  by  showing 

to  the  remedy  by  action  at  law;  and  If  that  it  was  necessarily  consumed  in  the 

the  owner  of  the  copyright  has  for  a  comparison  of  the  two  works  for  the 

considerable  period  acquiesced  in  dif-  purpose  of  ascertaining  how  much  of 

ferent  individuals  appropriating  differ-  the  plaintiff" s  work  had  been  appropri- 

ent  parts  of  his  work,  the  court  will  not  ated.  Mawman  v.  Tegg,  2  Russ.  385, 393- 
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tifTs  rights,  it  must  be  shown  that  the  plaintiff  was  aware  of  the 
infringement  before  laches  can  be  imputed  to  him.1 

yxrr  Corporate  Matters.  1.  Subscriptions  to  Stock. — In  Eng- 
land, where  the  stock  and  securities  of  companies  are  usually  sub- 
scribed for  upon  the  faith  of  a  prospectus  issued  by  the  promoters  or 
directors,  a  shareholder  who  desires  to  obtain  the  cancellation  of 
his  subscription  on  the  ground  of  misrepresentations  in  the  pro- 
spectus, must  bring  his  action  within  a  reasonable  time  of  his  ob- 
taining knowledge  of  its  falsity.*  And  if  the  shareholder  has, 
by  his  laches,  barred  his  right  to  repudiate  the  contract  to  take 
shares  in  the  company  on  the  ground  of  fraudulent  misrepre- 
sentation, he  cannot  maintain  an  action  against  the  directors  to 
recover  damages  founded  on  the  same  misrepresentations.8 


1.  Lewi9  v  Fullerton,  3  Beav.  6; 
Chappell  v.  Sheard,  2  Kay  &  J.  117; 
Weldon  v.  Dicks,  L.  R.,  10  Ch.  Div. 
247- 

Constructive  Knowledge. — Knowledge 
of  an  infringement  may  be  construc- 
tively imputed  to  the  plaintiff  by  his 
having  obtained  a  copy  of  the  defend- 
ant's work  for  the  purpose  of  examina- 
tion.   Lewis  v.  Chapman.  3  Beav.  133. 

2.  Ogilvie  v.  Currie.  37  L.  J.,  N.  S. 
Ch.  541 ;  In  re  London  &  S.  Fire  Ins.  Co.. 
L.  R.,  24  Ch.  Div.  149;  Taite's  Case, 
L.  R.,  3  Eq.  795;  Smith's  Case.  L.  R.,  2 
Ch.  604;  \Vhitehou<e's  Case,  L.  R..  3 
Eq.  790;  Migotti's  Case,  L.  R.;  4  Kq. 
23S:  Sharplev  v.  Louth  &  East  Coast 
R.  Co.,  L.  R.",  2  Ch.  Div  663;  Ashley's 
Case,  L.  R..  9  Eq.  263;  Ex  parte  Mun- 
*ter.  14  W.  R.  957;  Ex  parte  Steven- 
son, 16  W.  R.  95. 

Notice  of  Repudiation. — On  July  2nd, 
1866,  a  shareholder  gave  notice  to  the 
company  that  unless  his  name  was  re- 
moved from  the  register  he  should  ap- 
ply to  the  court.  On  the  next  day  the 
directors  replied  that  they  should  op- 
pose his  application,  lie  left  town  with- 
out taking  any  steps,  and  on  his  return, 
about  the  end  of  August,  finding  that 
his  name  was  still  upon  the  register,  he 
stated  that  he  should  apply  to  the  court 
as  soon  as  the  long  vacation  was  over. 
He'd,  that  the  delay  between  the  3rd 
of  July  and  the  beginning  of  the  long 
vacation  was  fatal  to  his  application, 
although  having  regard  to  a  subsequent 
course  of  negotiations  between  October 
3o:h,  1S60,  and  March  8th,  1867,  from 
which  he  was  led  to  suppose  that  the 
company  would  remove  his  name,  his 
application,  though  refused,  was  refused 
without  costs.  Taite's  Case,  L.  R.,  3 
Eq.  79.;. 

Effect  of  Notice. — A  shareholder  in  a 


company  gave  notice  of  his  withdrawal, 
and  demanded  the  return  of  his  deposit 
on  the  ground  of  a  variance  between 
the  articles  of  the  association  and  the 
prospectus.  He  did  nothing  further  in. 
the  matter  for  seven  months,  paying  a 
call  upon  his  shares  in  the  meantime. 
He  then  demanded  the  return  of  the  de- 
posit, on  the  ground  of  a  different  vari- 
ance which  he  had  just  discovered. 
Held,  that  he  put  himself  at  arm's 
length  with  the  company  when  he  gave 
his  first  notice,  and  must  be  taken  to 
have  then  known  of  the  points  of  dis- 
crepancy upon  which  he  intended  to  ■ 
rely,  and  therefore  that  he  was  not  en- 
titled to  be  removed  from  the  list  of 
contributories.  Whitehouse's  Case.  L. 
L.,  3  Eq.  790. 

A  subscriber  for  stock  in  a  company 
in  December.  1865,  received  a  report 
from  the  managers  of  the  company  that 
the  property  was  almost  valueless,  and 
promising  information  in  detail.  On 
January  19th,  1866,  he  received  a  report 
which  informed  him  of  the  worthless- 
ness  when  the  prospectus  issued.  On 
February  6th,  of  the  same  year,  he  filed 
a  bill  to  be  relieved  of  his  shares.  Held, 
that  he  had  not  been  guiltv  of  laches. 
Smith's  Case.  L.  R.,  2  Ch.  604. 

Effect  of  Fending  Suit. — When  a  suit 
has  been  instituted  by  a  share  holder  to 
be  relieved  of  his  shares  on  the  ground 
of  misrepresentations  in  the  prospectus, 
another  share  holder,  similarly  situated, 
is  barred  by  laches  from  obtaining  the 
like  relief,  unless,  after  notice  of  the 
misrepresentations,  he  promptly  in- 
forms the  company  of  his  intention  to 
claim  the  benefit  of  the  decision  in  the 
first  suit.  Ashley's  Case,  L.  R.,  9  Eq. 
263. 

3.  Ogilvie  v.  Currie,  37  L.  J.,  N.  S., 
Ch.  541. 
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In  the  United  States,  a  right  to  claim  stock  in  a  company  may 
also  be  forfeited  by  the  laches  of  the  claimant,1  and  if  stock  has 
been  forfeited  for  nonpayment  of  calls  or  sold  by  the  company 
to  satisfy  the  company's  lien  upon  it,  the  stockholder  or  those 
claiming  under  him  must  bring  their  action  within  a  reasonable 
time,  otherwise  the  suit  will  be  barred  by  laches.2  If,  however, 
after  the  right  of  forfeiture  has  accrued,  the  company  simply 
carries  the  stock  to  a  separate  account  without  taking  any  steps 
to  divest  the  stockholder  of  his  title,  his  claim  will  not  be  barred.8 
When  the  stockholder  has  deposited  his  shares  as  collateral  for 
the  purpose  of  securing  the  payment  of  a  debt,  he  must,  if  his 
creditor  sells  the  stock,  make  his  claim  thereto  within  a  reason- 
able time,  otherwise  it  will  be  barred.4 


1.  Livingston  v.  Salisbury  Ore  Bed, 
16  Blatchf.  (U.  S.)  549. 

2.  Savre  v.  Citizens'  Gaslight  &  Heat 
Co.,  69  Cal.  207;  Newberry  v.  Detroit 
&  L.  S.  Iron  Mfg.  Co.,  17  Mich.  141. 

Abandonment  of  Claim. — Certain  stock 
belonging  to  a  shareholder  was  levied 
upon  by  a  creditor  and  sold  under  his 
execution  on  February  17th,  1862.  The 
stockholder  was  indebted  to  the  com- 
pany in  the  sum  of  $9,000,  for  which  a 
lien  existed  upon  the  stock.  The  com- 
pany sold  the  stock  thereunder  on  July 
24th,  1862,  and  bid  it  in  itself,  and  caused 
*  the  certificate  to  be  issued  to  the  presi- 
dent. The  price  at  which  the  stock 
was  bid  in  was  more  than  the  stock  was 
actually  worth.  In  rearranging  the 
capital  of  the  company  the  stock  was 
cancelled;  and  in  1864  the  capital  was 
increased  and  over  half  of  the  total 
stock  was  sold  to  persons  from  a  dis- 
tance. On  July  27th,  1866,  the  com- 
plainant, who  was  the  purchaser  at  the 
execution  sale,  demanded  an  account  of 
the  dividends,  the  issuance  of  the  cer- 
tificate in  bis  name,  and  offered  to  pay 
any  lien  to  the  company.  The  claim 
was  mad_  upon  the  ground  that  the 
foreclosure  of  the  company's  lien  was 
illegal.  The  company  having  refused 
to  accede  to  the  plaintiff's  demand,  he 
filed  a  bill  to  enforce  his  claim.  Held, 
that  his  laches  precluded  him  from  ob- 
taining relief.  The  court  said:  "I 
think  that  his  long  and  unexplained  si- 
lence and  delay;  the  fact  that  the  stock 
was  worth  less  than  the  amount  of  the 
lien;  that  the  sum  bid  by  the  complain- 
ant was  a  mere  nominal"  one,  and  that 
his  course,  coupled  with  these  other 
circumstances,  was  such  as  to  lead  the 
company  to  suppose  that  he  did  not  in- 
tend to  discharge  the  lien,  but  meant  to 
abandon  his  purchase;  the  consequent 


changes  wrought  in  the  company;  the 
suppression  of  the  stock  in  question; 
the  creation  of  new  stock;  the  enlarge- 
ment of  the  capital;  the  introduction  of 
the  new  interests,  ought  now  be  deemed 
sufficient  to  deprive  the  complainant  of 
the  right  to  the  interference  of  a  court 
of  equity."  Newberry  v.  Detroit  &  L. 
S.  Iron  Mfg.  Co.,  17  Mich.  141. 

8.  Penny  v.  Pickwick,  16  Beav.  246. 

4.  Downer  v.  Whittier,  144  Mass. 
448;  Hayward  v.  National  Bank,  96  U. 
S.  611. 

In  Hayward  v.  National  Bank,  96  U. 
S.  611,  certain  mining  stocks  deposited 
by  the  owner  with  a  bank  as  collateral 
for  a  loan  were  sold  by  the  bank  to 
three  of  the  bank  directors,  but  at  a 
price  above  the  market  rate  and  for  a 
sum  sufficient  to  pay  the  loan.  The 
owner  was  informed  of  the  sale  at  the 
time  and  did  not  object.  Subsequently 
the  stock  greatly  enhanced  in  value,  and 
about  three  and  a  half  years  after  the 
sale  the  owner  filed  a  bill  against  the 
bank  asserting  a  right  to  redeem  the 
stock  and  praying  for  general  relief. 
The  court  said:  "If  the  title  did  not 
pass  from  him  or  the  bank,  because  of 
the  peculiar  relations  which  the  pur- 
chaser held  to  him  and  the  property, 
if  he  had  the  right,  originally,  upon 
any  ground  to  repudiate  the  sale  and  re- 
claim the  stock,  it  was  incumbent  upon 
him  by  every  consideration  of  fairness 
to  act  with  diligence,  and  before  any 
material  change  in  the  circumstances 
and  in  the  value  of  the  stock  had  inter- 
vened. No  sufficient  reason  is  given  for 
the  delay  in  suing.  His  poverty  or  pe- 
cuniary embarrassment  was  not  a  suffi- 
cient excuse  for  postponing  trie  asser- 
tion of  his  rights.  He  must  be  deemed 
to  have  made  a  final  election  not  to  dis- 
turb the  sale  of  1868,  and  a  court  of 
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2.  Lists  of  Contribntories. — In  England,  every  person  who  has 
agreed  to  become  a  member  of  a  company  whose  name  has  been 
entered  on  the  register  as  a  member,  is  liable,  as  a  contributor,  in 
the  event  of  the  company  being  wound  up.  But  this  proposition 
is  subject  to  the  qualification  that  a  person  who  has  been  induced 
to  enter  into  a  contract  by  the  fraudulent  conduct  of  those  with 
whom  he  has  contracted  is  entitled  to  rescind  such  contract,  pro- 
vided he  does  so  within  a  reasonable  time  after  the  discovery  of 
the  fraud.  In  such  cases  the  contract  is  voidable,  not  void. 
This  last  mentioned  rule,  however,  in  its  application  to  contracts 
to  take  shares  in  a  company  which  is  subsequently  ordered  to  be 
wound  up,  has  been  modified  to  the  extent  that  the  contracts 
must  be  avoided,  or  that  must  be  done  which  is  recognized  as 
equivalent  to  avoidance,  before  the  commencement  of  the  winding 
up.1  If,  however,  the  shareholder  negligently  lies  by  without 
taking  any  steps  to  rescind  the  contract,  the  court  will  not  give 
him  any  relief.*  Where,  at  the  time  of  the  winding  up,  the  share- 
holder has  transferred  his  stock  to  a  purchaser,  but,  owing  to  the 
unreasonable  delay  of  the  company,  the  transfer  has  not  been 
registered  before  the  date  of  the  winding  up,  the  transferror  is 


equity  should  not  permit  him  under  the 
circumstances  to  recall  that  election. 
Upon  the  grounds,  then,  both  of  acqui- 
escence and  lapse  of  time,  he  should  be 
held  to  have  forfeited  all  right  to  relief 
in  a  court  of  equity." 

1.  In  re  London  &  S.  F.  Ins.  Co.,  L. 
R.,  24  Ch.  Div.  149;  Fox's  Case,  L.  R., 
5  Eq.  1 18;  Baily's  Case,  L.  R.,  3  Ch. 
592,  afTg  L.  R.,  5  Eq.  428;  McNiell's 
Case,  L.  R.,  10  Eq.  503. 

Commencement  of  Salt. — If  a  share 
holder  has  commenced  proceedings 
against  a  company  to  repudiate  his 
shares,  and  is  prosecuting  it  when  the 
winding  up  order  is  made,  he  is  entitled 
to  be  struck  off  the  register  if  he  makes 
out  his  case  of  misrepresentation.  Ex 
parte  Stevenson,  16  W.  R.  95. 

Repudiation  on  Allotment  of  Stock. — 
An  applicant  for  shares  in  a  company 
on  receiving  notice  of  an  allotment  to 
him  four  months  after  his  application, 
refused  by  letter  to  accept  them  before 
the  company  put  his  name  upon  the 
register  of  shareholders.  The  com- 
pany made  calls  upon  its  members  and 
notices  thereof  were  sent  to  him,  but  he 
had  no  formal  notice  of  the  fact  that  he 
had  been  registered  as  a  shareholder. 
As  the  company  did  not  attempt  to  en- 
force payment  of  the  calls,  he  took  no 
steps  to  have  his  name  removed  from 
the  regist  r.  Held,  that  notwithstand- 
ing a  delay  of  two  years,  he  was  entitled 
to  have  his  name  removed  on  applica- 


tion to  the  court.  Bailv's  Case,  L.  R., 
3  Ch.  592,  affirming  L.  k.,  5  Eq.  428. 

A  person  applied  for  shares  in  a  com- 
pany on  the  faith  of  a  fraudulent  pros- 
pectus and  paid  a  deposit  on  making 
his  application.  Having  learned  that 
the  prospectus  was  false  in  an  impor- 
tant particular,  he  refused  to  pay  the  al- 
lotment money.  He  called  at  the  offices 
of  the  company  and  informed  the  sec- 
retary that  he  repudiated  the  shares. 
He  spoke  to  the  same  effect  at  a  meet- 
ing of  the  shareholders  held  two 
months  afterwards.  The  company 
never  sued  him  for  the  money  due  on 
his  stock,  but  sent  him  a  circular  stating 
that,  pending  proceedings  against  other 
shareholders,  they  did  not  intend  to 
sue  him.  He  took  no  active  steps  to 
have  his  name  removed  from  the  regis- 
ter of  shareholders,  and  nearly  two 
years  after  he  made  the  application 
for  the  shares,  the  company  was  ordered 
to  be  wound  up.  Held,  that  the  appli- 
cant could  not  be  held  liable  as  a  con- 
tributory. McNiell's  Case,  L.  R.,  10 
Eq.  503. 

2.  Ex  parte  Jones,  17  W.  R.  983;  Ex 
parte  Lynes,  26  W.  R.  432;  Persse's 
Case,  I.  R.,  6  Eq.  298. 

Misrepresentations  as  to  certain  per- 
sons becoming  directors  of  a  projected 
company  and  variance  between  the  pros- 
pectus and  the  articles  of  confederation  of 
the  company  when  formed,  do  not  form 
grounds  for  removing  the  name  of  the 
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entitled  to  have  his  name  removed  from  the  list  of  contributories.1 
But  the  company  will  not  be  deemed  guilty  of  unnecessary  delay 
where  the  failure  to  register  the  transfer  is  caused  by  the  fact 
that  a  call  had  been  made  upon  the  shares  and  had  not  been 
paid ;  *  nor  where  the  transferee  is  an  irresponsible  person  when 
the  articles  of  association  provide  that  the  directors  may  decline 
to  register  a  transfer  in  any  case  where  they  consider  the  trans- 
feree to  be  irresponsible.8  The  application  for  removal  must  be 
by  the  shareholder,  and  it  will  be  refused  if  it  be  made  at  the 
essence  of  the  official  liquidator.*  Where  the  directors  have  can- 
celled the  shares  of  a  shareholder  the  court  will  not,  even  though 
such  cancellation  be  irregular  and  ultra  vires,  order  his  name  to 
be  placed  upon  the  list  of  contributories  when  the  company  and 
the  shareholders  therein  have  for  a  number  of  years  acquiesced 
in  the  cancellation.5 

3.  Breaches  of  Duty. — Although  lapse  of  time  alone  will  not 
make  valid  that  which  at  the  beginning  was  invalid,6  laches  and 
acquiescence  on  the  part  of  the  shareholders  of  a  corporation  will 
validate  an  act  of  the  directors  which  was  unauthorized  and 
otherwise  would  have  been  ultra  vires; 7  and  this  is  especially 


shareholder  from  the  list  of  contribu- 
tories, though  he  has  successfully  de- 
fended actions  for  calls  on  the  ground 
of  fraud  and  repudiation  within  a  rea- 
sonable time,  he  not  having  taken  any 
active  steps  before  the  commencement 
of  the  winding  up  and  to  have  his  name 
removed  from  the  register  of  share- 
holders. Persse's  Case,  I.  R.,  6  Eq. 
298. 

1.  Lowe's  Case,  L.  R.,  9  Eq.  589; 
Nation's  Case,  L.  R.,  3  Eq.  77;  Shep- 
herd's Case,  L.  R.,  2.  Eq.  564;  Ex  farte 
Read,  36  L.  J.,  N.  S.,  Ch.  472.  But 
compare  Walker's  Case,  L.  R.,  6  Eq. 

So- 
Unreasonable  Delay. — It  was  the  prac- 
tice of  a  company  that  before  register- 
ing the  name  of  any  transferee  as  share- 
holder, a  director  should  weekly  ex- 
amine a  book  in  which  the  transfers 
were  entered  and  seal  new  share  cer- 
tificates. Owing  to  nonattendance  on 
previous  occasions  he  was  unable  to 
examine  the  whole  of  the  entries.  Held, 
that  the  company  was  guilty  of  unnec- 
essary delay,  and  that  a  transferror, 
whose  name  might  have  been  removed 
from  the  register  but  for  such  delay, 
was  entitled  to  have  his  name  removed 
from  the  list  of  contributories.  Ex 
parte  Read,  36  L.  J.,  N.  S.,  Ch.  472. 

The  omission  by  the  directors  of  a 
company  to  register  the  transfer  of 
shares  at  one  board  meeting  is  unneces- 
sary delay,  and  the  name  of  a  person 


who  is  on  the  list  of  contributories 
through  such  delay  will  be  struck  off. 
The  court  will  not  in  such  a  case  con- 
sider the  state  of  affairs  of  the  company 
at  the  time  when  the  registration  ought 
to  have  been  completed.  Nation's 
Case,  L.  R.,  3  Eq.  77. 

a.  Ex  parte  Read,  36  L.  J.,  N.  S., 
Ch.  472. 

3.  Shipman's  Case,  L.  R.,  5  Eq.  219. 

4.  Sichell's  Case,  L.  R.,3  Ch.  11 


3  Eq- 


i  ,  3  *^h. 

0.  Smallcombe's  Case,  L.  R., 
769. 

6.  Evans  v.  Smallcombe,  L.  Rn  3  H. 
L.  249,  253. 

7.  Chouteau  v.  Allerl,  70  Mo.  290, 
329;  Mills  v.  Central  R.  Co.,  41  N.  J. 
Eq.  1;  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y,  159;  Cumberland  Coal  Co.  v. 
Sherman,  30  Barb.  (N.  Y.)  553;  Evans 
v.  Smallcombe,  L.  R.,  3  H.  L.  249. 

Presumption  of  Ratification.— "In  the 
absence  of  any  expressed  dissent  ratifi- 
cation must  be  presumed,  and  notice  to 
and  ratification  by  the  corporation  can- 
not be  deemed  as  anything  else  than 
notice  to  and  ratification  by  the  com- 
ponent elements  of  the  corporation. «. 
the  stockholders."  Chouteau  v.  Allen, 
70  Mo.  290,  329. 

An  unauthorized  issuance  of  pre- 
ferred stock  may  be  ratified  by  the 
laches  and  acquiescence  of  the  ordinary 
stockholders.  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159. 

Invalid  Deed  of  Trust. — The  resolu- 
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the  case  where  third  parties  have  acquired  rights  in  reliance 
upon  the  acts  which  are  claimed  to  have  been  invalid.1  The  cir- 
cumstances must,  however,  be  such  as  to  charge  the  stockholder 
with  a  full  knowledge  of  the  transaction,  knowledge  and  delay 
being  the  necessary  components  of  the  defence.*    In  the  case  of 


Hon  of  the  company  authorized  the 
conveyance  of  four  hundred  thousand 
acres  "by  a  deed  of  trust  for  the  purpose 
of  securing  certain  bonds.  The  deed  exe- 
cuted in  pursuance  of  such  resolution 
purported  to  convey  four  hundred  and 
five  acres.  It  was  held  that  although 
the  defect  was  such  as  to  be  fatal  to  the 
validity  of  the  deed  if  timeously 
taken  advantage  of,  the  laches  and  ac- 
quiescence of  the  stockholders  might 
preclude  them  from  attacking  it.  Chou- 
teau v.  Allen,  70  Mo.  290, 324. 

Railroad  Lease. — In  Mills  v.  Cent- 
ral R.  Co.  41  N.  J.  Eq.  I,  it  was  held 
that  a  delay  of  fifty-four  days  was  not 
such  laches  as  would  bar  a  suit  by  a 
stockholder  to  set  aside  a  railroad 
lease. 

Cancellation  of  Stock. — An  arrange- 
ment allowing  members  of  a  company 
to  retire  from  the  company  under  cer- 
tain conditions  therein  agreed  to  by  a 
public  meeting  of  the  shareholders 
convened  after  due  notice  to  all  the 
shareholders,  is  not,  in  itself,  valid,  un- 
less made  in  accordance  with  the  pro- 
visions of  the  deed  of  settlement;  and 
if  not  assented  to  directly  or  indirectly 
after  due  notice  by  all  the  shareholders 
may  be  impeached  by  any  one  of  them. 
But  if  the  means  of  notice  to  all  appear 
sufficient  so  as  to  raise  a  clear  presump- 
tion of  knowledge  and  acquiescence, 
and  the  arrangement  is  left  unim- 
peached  by  anyone  for  a  great  number 
of  years,  the  shareholder  who  has  been 
all  iwed  to  retire  and  whose  name  has 
been  removed  from  the  lists  of  the 
company,  will  be  held  relieved  from  his 
liability*  as  a  shareholder.  Evans  v. 
Smallcombe,  L.  R.,  3  II.  L.  249,  affirm- 
ing L.  R.,  3  Eq.  769. 

1.  Right  Acquired  by  Third  Persons. 
— In  Kent  v.  Quicksilver  Mining  Co., 
78  N.  Y.  159,  187,  a  case  in  which  the 
validity  of  certain  preference  stock  was 
involved,  the  court  said:  "Where  third 
parties  have  dealt  with  the  company, 
relying  in  good  faith  upon  the  existence 
of  corporate  authority  to  do  and  act,  it 
is  not  needed  that  there  be  an  express 
assent  thereto,  or!  the  part  of  the  stock- 
holders, to  work  an  equitable  estoppel 
upon  them.   Their  conduct  may  have 


been  such,  though  negative  in  character, 
as  to  be  taken  for  an  acquiescence  in 
the  act;  and  where  harm  would  come 
to  such  third  parties,  if  the  act  were  held 
invalid  the  stockholders  are  estopped 
from  questioning  it.  We  suppose  ac- 
quiescence or  tacit  assent  to  mean  the 
neglect  to  promptly  and  actively  con- 
demn the  unauthorized  act  and  to  seek 
judicial  redress  after  knowledge  of  the 
committal  of  it,  whereby  innocent  third 
parties  have  been  led  to  put  themselves 
in  a  position  from  which  they  cannot  be 
taken  without  loss.  It  is  the  doctrine 
of  equitable  estoppel,  which  applies  to 
members  of  corporate  or  associate 
bodies,  as  well  as  to  persons  acting  in 
a  natural  capacity." 

Cancellation  of*  Bonds. — After  an  is- 
suance of  bonds  by  a  railroad  company, 
it  proved  to  be  unable  to  sell  them. 
Eleven  and  one-half  years  after,  when 
a  suit  was  brought  to  set  aside  such 
issue,  it  appeared  that  the  property  and 
franchises  upon  which  the  bonds  were 
secured  were  worthless.  The  project 
of  constructing  the  road  had  fallen 
through  and  no  attempt  had  been  made 
to  enforce  payment  of  the  bonds.  The 
bill  prayed  the  court  to  cancel  the 
bonds,  and  alleged  that  they  had 
been  wrongfully  used  by  the  president 
for  the  purpose  of  paying  the  debts  of 
other  corporations  which  he  controlled. 
It  was  urged  in  answer  that  as  there 
could  be  no  dealing  in  the  bonds,  and 
as  no  sign  of  life  had  been  exhibited  on 
the  part  of  the  corporation  until  plain- 
tiffs moved  in  the  matter,  that  there 
was  no  occasion  for  filing  a  bill  to  ob- 
tain their  concellation.  It  was  held 
that  as  there  could  be  no  acquiescence 
under  the  circumstances,  and  as  no  one 
would  be  prejudiced  by  granting  a  de- 
cree in  terms  of  the  prayer  of  the  bill, 
the  suit  might  be  maintained  and  the 
cancellation  was  decreed.  Chicago  v. 
Cameron,  120  111.  447. 

8.  Chouteau  v.  Allen,  70  Mo.  290, 
343;  Cumberland  Coal  Co.  v.  Sherman, 
30  Barb.  (N.  Y.j  353. 

Bonds  secured  by  the  deed  of  trust 
upon  the  lands  of  a  railroad  corpora- 
tion were  sold  by  the  directors  to  mem- 
bers of  their  own  body.  A  suit  having 
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acts  which  are  not  only  ultra  vires  of  the  directors,  but  are  also 
ultra  vires  of  the  corporation,  and  are  prohibited  by  the  statute, 
laches  and  acquiescence  on  the  part  of  the  company  and  the 
stockholders  therein,  cannot  operate  as  a  tacit  ratification  and 
confer  validity  thereon.1  And  the  laches  and  acquiescence  of  the 
stockholder  cannot  affect  the  right  of  the  public  to  challenge  un- 
authorized acts,  or  acts  which  are  illegal  per  se,  or  mala  pro- 
kifo'ta* 

Where  one  stockholder  institutes  prompt  proceedings  to  set 
aside  an  ultra  vires  contract  entered  into  by  the  directors,  all  the 
stockholders  are  entitled  to  the  benefit  of  the  judgment  in  the 
suit ;  and  other  stockholders  will  not,  therefore,  be  guilty  of 
laches  because  they  fail  likewise  to  institute  such  proceedings,  or 
to  join  therein.8 


been  brought  by  the  directors'  trans- 
ferees upon  the  bonds,  the  company 
pleaded  in  defence  the  illegality  ot"  the 
sale  by  the  directors.  The  plaintiffs 
urged  in  reply  that  the  company  was 
precluded  by  laches  and  acquiescence, 
from  taking  advantage  of  the  illegality 
of  the  sale.  It  was  held  that,  under 
the  circumstances,  the  defence  was 
available  to  the  corporation.  Chouteau 
v.  Allen,  70  Mo.  290,  343.  The  court 
said:  "It  is  not  to  be  denied  that  laches 
and  acquiescence  will  cure  an  otherwise 
unauthorized  act;  this  we  have  already 
announced  in  a  former  part  of  this 
opinion.  But  we  scarcely  think  those 
remarks  applicab'e  in  respect  to  the 
pledging  and  issuance  of  the  bonds,  and 
for  these  reasons — after  June  1S61 — 
on  the  thirteenth  of  which  month  the 
order  to  pledge  the  bonds  was  made, 
which  order,  as  before  seen,  was  never 
placed  upon  record  till  the  fall  of  1866 
— the  road  was  dismantled  and  aban- 
doned, and  so  far  as  further  work  was 
concerned,  the  company  practically 
ceased  to  exist.  Then  the  war  with  all 
its  attendant  confusion  raged  for  four 
years,  and,  though  corporate  meetings 
were  iield,  no  publicity  was  given  them 
and  no  public  record  of  such  meetings 
kept,  to  which  the  stockholders  could 
have  had  access.  Then  the  order  of 
September  14th,  1866,  was  made,  but 
not  entered  of  record,  selling  the  bonds 
to  the  officers  and  directors;  and  then, 
in  about  a  fortnight  thereafter,  the 
State  saleoccurred.which  accomplished 
as  a  matter  of  law  the  destruction  of  the 
company,  and  doubtless,  in  popular 
opinion,  destroyed,  as  a  matter  of  fact, 
all  the  rights  dependent  upon  a  contin- 
uance of  that  organization.  In  addi- 
tion thereto,  although  under  the  stat- 


ute the  president  and   directors  are 
made  the  trustees  of  a  dissolved  corpo- 
ration to  settle  its  affairs,  sue  for  and 
recover  its  debts,  property,  etc  (Wag. 
Stat.  S.  21,  p.  293;  Kansas  City  Hotel 
Co.  v.  Sauer,  65  Mo.  279),  yet  those 
who,  on  the  fourteenth  day  of  Septem- 
ber, 1866,  professedly  occupied  those 
official  positions  appear  never  to  have 
acted  as  trustees;  on  the  contrary,  we 
find  them  by  their  answer  refusing  to 
act  in  that  capacity,  and  by  that  an- 
swer denying  that  they,  at  the  time  of 
the  State  sale,  occupied  any  official  po- 
sition in  the  company.    This  being  the 
case,  it  would  certainly  seem  a  hard- 
ship, too  great  to  be  tolerated,  to  im- 
pute laches  to  counties  and  others  bene- 
ficially interested,  and  let  them  suffer 
under  such  circumstances  when  aban- 
doned and  betrayed  by  their  official 
protectors,  their  wrongs  unsuspected, 
their  rights  unknown,  and  when  noth- 
ing short  of  extraordinary  vigilance 
could  have  secured  the  repress  of  the 
one  and  recognition  of  the  other  We, 
therefore,  hold  no  laches  or  acquies- 
cence imputable  to  the  stockholders 
or   corporation  in    the   present  in- 
stance. 

1.  Stewart  v.  Erie  &  W.  Transpor- 
tation Co..  17  Minn.  372;  Kent  r. 
Quicksilver  Mining  Co.,  78  N.  Y.,  159, 
186;  Ashbury  R.  Carr.  &  Iron  Co.  v. 
Riche,  L.  R.,  7  H.  L.  653. 

2.  Kent  x>.  Quicksilver  Mining  Co, 
78  N.  Y.,  I S9,  186;  Com.  v.  Erie  &  North 
East  R.  Co..  27  Pa.  St.  339;  6.C67  Am. 
Dec.  471.  See  also  Gray  v.  Chaplin,  2 
Russ.  i-6. 

3.  Metropolitan  El.  R.  Co.  r.  Man- 
hattan R.  Co.  (N.  Y.),*  15  Am.  &  Eng. 
R.  Cas.  1.  See  also  Boardman  v.  Lake 
Shore  etc.  R.  Co.,  84  N.  Y.  157. 
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XXHr.  DECEDENTS'  Estates. — 1.  Accounting. — A  delay  of  twenty 
years  by  the  representatives  of  a  decedent,  although  it  does  not 
constitute  a  technical  bar  to  a  suit  against  an  administrator  for  an 
account,  may  raise  a  presumption  of  satisfaction ; 1  and  even 
where  no  presumption  of  payment  arises,  great  delay,  which  in- 
volves the  loss  of  evidence  and  the  death  of  parties,  and  creates 
a  danger  of  doing  injustice,  will  be  sufficient  to  preclude  the  com- 
plainants from  any  relief  by  an  accounting.2  If,  however,  in  a 
suit  for  an  account  the  court  refuses  relief  on  the  ground  of 
laches,  it  may,  nevertheless,  grant  a  decree  against  the  executor 
for  the  payment  of  a  sum  due  the  estate  which,  it  is  shown  by 
satisfactory  evidence,  the  executor  had  never  paid  or  accounted 
for.8  If  the  executor  holds  property  under  a  trust  which  he  has 
acknowledged,  he  cannot  avail  himself  of  the  defence  of  laches.4 
Delay  in  bringing  the  suit  against  the  executor  will  be  excused  if 


1.  Salter  v.  Blount,  2  Dev.  &  B.  Eq. 
(N.  Car )  218;  Falls  v.  Torrance,  4 
Hawks  (N.  Car.)  412;  Bird  v.  Graham, 
1  Ired.  Eq.  (N.  Car.)  196;  Barnwell  v. 
Barnwell,  2  Hill  Eq.  (S.  Car.)  228. 

3.  Rayner  v.  Pearsall,  3  Johns.  Ch. 
(N.  Y.)  578;  Ives  v.  Sumner,  1  Dev. 
Eq.  (N.  Car.)  338;  Graham  v.  Tor- 
rance, 1  Ired.  Eq.  iN.  Car.)  210;  West 
v.  Thornton,  7  Gratt.  (Va.)  177;  Parks 
v.  Rucker,  5  Leigh  (Va.)  149;  Carr  v. 
Chapman,  5  Leigh  (Va.)  164;  Weather- 
ford  v.  Tate,  2  Strobh.  Eq.  (S.  Car.) 
27;  Lafferty  v.  Turley,  3  Sneed  (Tenn.) 
'57- 

Obscurity. — A  bill  having  been  filed 
to  compel  the  administrator  of  an  exec- 
utor to  account  for  the  estate  of  the 
testator,  the  respondent  answered  that 
he  had  fully  administered  and  that  he 
could  produce  the  vouchers  for  his  pay- 
ments. The  court  refused  to  direct  an 
account,  twelve  years  having  elapsed 
since  the  death  of  the  testator,  involv- 
ing the  accounts  in  obscurity  and  diffi- 
culty, and  subjecting  the  respondent  to 
perplexitv  and  hardship.  Rayner  v. 
Pearsall."3  Johns.  Ch.  (N.  Y.)  578. 

A  bill  was  brought  by  legatees 
against  the  representatives  of  an  exec- 
utor asking  for  an  account  of  his  ad- 
ministration twenty-eight  years  after 
his  death  and  from  twelve  to  twenty 
years  after  the  youngest  legatee  had  at- 
tained majority.  The  accounts  were 
ancient  and  complicated,  and  although 
it  appeared  that  the  executor  had  never 
settled  an  account,  it  was  also  shown 
that  there  was  a  strong  probability  that 
nothing  was  due.  Held,  that  the 
bill  must  be  dismissed.  Carr  v.  Chap- 
man, 5  Leigh  (Va.)  164. 


A  testator  died  in  1814,  and  in  1836  a 
bill  was  filed  against  the  executor  and 
the  executor's  sureties  by  his  widow 
and  children.  A  decree  had  been  ren- 
dered in  181 7  in  a  suit  by  the  complain- 
ants against  the  executor,  and  had  been 
dismissed  without  prejudice.  In  1820 
the  executor  had  removed  from  the 
State  and  had  thereafter  been  absent 
and  insolvent.  The  children,  who 
were  complainants,  were  minors  until 
within  a  few  years  of  the  commence- 
ment of  the  suit.  Held,  that  the  lapse 
of  time  was  no  bar.  Carr  v.  Bob,  7 
Dana  (Ky.)  417. 

8.  Lafferty  v.  Turley,  3  Sneed 
(Tenn.)  157. 

4.  Colbert  v.  Daniel,  32  Ala.  314; 
Brinkley  v.  Willis,' 22  Ark.  1;  Hanson 
v.  Worthington,  12  Md.  418. 

A  testator  bequeathed  $10,000  to  an 
executor  in  trust  to  pay  the  income 
therefrom  to  his  wife  during  her  life 
and  thereafter  to  pay  the  principal  to 
certain  specified  legatees.  The  widow 
renounced  her  rights  under  the  will 
and  claimed  her  dower  interest.  The 
trust  fund  was  not  retained  by  the 
executor,  but  was  distributed  with  the 
rest  of  the  estate  in  1846.  In  1854  the 
legatees  entitled  to  the  reversion  of  the 
$10,000  brought  a  suit  to  compel  the 
executor  to  pay  the  same.  It  was 
held  that  as  the  executor  held  the 
money  under  a  continuing  trust,  the 
defence  of  laches  was  not  available  to 
him  and  that,  as  the  residuary  legatees 
amongst  whom  the  money  had  been 
divided  took  it  subject  to  the  trust,  the 
money  was  still  subject  to  the  plain- 
tiffs claim  in  their  hands.  Hanson  v. 
Worthington,  12  Md.  418. 
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during  the  interval  there  was  no  one  authorized  to  sue.1  But  if 
the  suit  is  brought  by  an  administrator  de  bonis  non  of  the  tes- 
tator against  the  representatives  of  a  former  executor,  and  there 
has,  during  the  period  of  delay,  been  representatives  who  were 
entitled  to  sue,  and  in  whose  right  the  administrator  de  bonis  non 
now  makes  the  claim,  the  laches  of  the  representatives  will  be 
imputed  to  the  administrator  de  bonis  non.%  The  laches  of  the 
complainants  will  be  excused  where  it  has  been  caused  by  the 
representations  of  the  executor  that  the  testator's  estate  was  en- 
cumbered with  debt ; 3  or  where  an  account  has  been  taken  and 
a  decree  made  upon  it  before  the  laches  has  been  pleaded.*  Con- 
versely, the  long  delay  of  the  executor  before  bringing  a  suit 
against  the  deceased's  representatives  to  settle  an  account  and  to 
recover  from  the  defendants  the  amount  of  his  advances,  will  be 
sufficient  to  bar  the  complainant's  demand.5 

Where  an  account  settled  by  an  executor  has  been  allowed  to 
remain  unchallenged  for  a  number  of  years,  the  court  will  not 
open  it,  except  upon  clear  evidence  of  fraud.6  And  after  a  long 
lapse  of  time  a  court  of  equity  will,  on  a  bill  to  surcharge  and 
falsify  an  administrator's  settlement,  presume  that  vouchers  that 


1.  Blue  v.  Patterson,  i  Dev.  &  B.  Eq. 
(N.  Car.)  457. 

a.  Laches  of  Next  of  Kin. — An  intes- 
tate'died  in  i860  and  letters  of  adminis- 
tration were  granted  to  her  husband. 
The  husband  died  in  1868,  and  in  1869 
his  executor  settled  an  account  of  the 
Intestate's  estate.  Eighteen  years  after- 
wards the  representatives  of  the  intes- 
tate's next  of  kin  obtained  the  appoint- 
ment of  an  administrator  de  bonis  non. 
A  bill  was  filed  by  the  latter  praying 
that  the  settlement  be  opened,  and  al- 
leging that  the  husband  had  not  re- 
duced to  possession  a  mortgage  and 
certain  city  and  turnpike  stock  belong- 
ing to  his  wife,  and  that  they  therefore 
ought  not  to  have  been  included  in  the 
testator's  estate.  It  was  held  that  the 
laches  of  the  next  of  kin  was  sufficient 
to  preclude  the  administrator  de  bonis 
non  from  maintaining  the  suit.  Year- 
ley  v.  Cockey,  68  Md.  174  The  court 
said:  "We  hold,  then,  that  these  next  of 
kin  would  have  been  precluded  from 
opening  this  settlement  because  of  their 
acquiescence  in  it  and  because  of  the 
long  delay  in  inaugurating  proceedings 
to  accomplish  that  end.  And  are  these 
descendants,  now  that  these  next  of  kin 
are  dead,  in  any  better  position  to  assail 
this  account  than  were  those  under  whom 
they  claim?  It  is  not  perceived  that 
they  have,  by  securing  the  appointment 
of  an  administrator  de  bonis  non,  ac- 
quired,   or    that  they    possess,  any 


superior  rights.  They  are  visited  with 
all  the  consequences  of  the  acquiescence 
and  the  laches  of  those  under  whom  they 
claim.  Whatever  rights  they  have  suc- 
ceeded to  are  subordinate  to  those  con- 
sequences." 

5.  Delay  of  Thirty  Tears. — In  Clifton 
v.  Haig,  4  Dessaus.  (S.  Car.)  330,  the 
executors,  in  response  to  the  legatee's 
demands,  had  asserted  that  the  estate 
was  required  to  meet  the  testator's 
debts;  and  it  was  held  that  a  lapse  of 
thirty  years  was,  under  such  circum- 
stances, no  bar  to  a  suit  by  those  inter- 
ested in  the  estate. 

4.  Wills  v .  Dunn,  5  Gratt.  (Va.)  384. 

6.  Chesson  v.  Chesson,  8  Ired.  Eq. 
(N.  Car.)  141. 

6.  Skinner  v.  Skinner,  1  J.  J.  Marsh. 
(Kv.)  594;  Richardson  v.  Billingslea 
(M"d.),  16  AH.  Rep.  65;  Ridenourr. Kel- 
ler, 2  Gill  (Md.)  134;  Lenox  r.  Harrison, 
88  Mo.  491;  Bradley  v.  Bradley's 
Admr.,  83  Va.  75;  Lupton  r.  Janncv. 
38  U.  S.  (13  Pet.)  381;  Gould  r.  Gould, 
3  Storv  (U.  S.)  516;  O'Neill  v.  Hamill, 
Beat.  618. 

If  the  evidence  does  not  satisfactorily 
prove  fraud,  a  court  of  equity  will  not 
set  aside  an  administrator's  final  ac- 
count in  a  suit  brought  after  the  ad- 
ministrator's death  when  it  might  as 
well  have  been  brought  before.  Lenox 
v.  Harrison,  88  Mo.  491.  In  this  case 
the  court  said:  "Equity  views  with  dis- 
favor suits  that  are  brought  after  the 
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cannot  be  produced  existed  at  the  time  of  the  settlement.1  In 
a  suit  to  impeach  an  executor's  account  on  account  of  fraud,  the 
onus  of  proving  the  fraud  is  on  the  party  alleging  it.a  The  de- 
fence of  laches  may  be  pleaded  not  only  when  the  accounts  are 
attacked  in  a  court  of  chancery,  but  also  when  they  are  attacked 
in  an  orphan's  court.8 

2.  Suits  by  Legatees  and  Distributees. — A  delay  of  twenty  years 
from  the  date  when  the  legacy  becomes  payable,  is  sufficient  to 
raise  a  presumption  of  payment,4  but  this  presumption  is  not  ab- 
solute, and  may  be  repelled  by  circumstances.5  In  the  case  of  a 
specific  legacy,  mere  lapse  of  time,  unless  it  is  very  great,  will  not 
bar  a  claim  against  the  executor  therefor  when  he  acknowledges 
that  the  property  bequeathed  is  in  existence,  and  is  in  his  pos- 
session.6 If  there  are  no  persons  authorized  to  receive  a  legacy, 
the  lapse  of  time  will  not  raise  a  presumption  of  payment.*  And 
when  the  legacy  consists  in  the  payment  of  the  interest  of  a 
specified  sum,  it  would  appear  that  so  long  as  payment   is  regu- 


death  of  the  party  whose  estate  is  to  be 
charged,  where  the  fraud  alleged  is 
known  before  and  the  suit  might  have 
been  brought  during  the  lifetime  of  the 
party  acquainted  with  the  whole  busi- 
ness, but  without  reason  or  excuse  such 
suit  is  delayed  until  after  his  death." 

1.  Campbell  v.  White,  14  W.  Va. 
122. 

3.  Richardson  v.  Billingslea  (Md.), 
16  Atl.  Rep.  65. 

S.  A  petition  was  presented  to  the 
orphans'  court  praying  that  the  settle- 
ment of  an  administrator  might  be 
opened.  In  reply  the  respondents 
pleaded  the  laches  of  the  petitioners.  It 
was  held  that  the  defence  of  laches  was 
available  in  the  orphans  court  as  well 
as  in  equity,  and  that  the  suit  was 
barred  by  the  laches  of  the  complainant. 
Yearley  v.  Cockey,  68  Md.  174.  The 
court  said:  "If  Mrs.  Cockey's  brothers 
and  sisters,  who,  as  is  conclusively 
shown  by  the  evidence  in  the  record, 
assented  to  the  settlements  and  distri- 
butions in  her  estate  and  in  that  of  her 
husband,  and  who,  with  full  knowledge, 
acquiesced  therein,  were  living  and  had 
initiated  the  proceedings  now  before  us, 
can  it  be  doubtful  that  they  would  be 
denied  the  relief  sought  here,  and  that, 
too,  without  reference  to  the  question 
whether  there  was  or  was  not  error  in 
the  settlements  made?  In  a  court  of 
equity  their  acquiescence  and  laches 
would  be  a  bar  to  any  relief.  There  is 
no  reason  that  we  know  of  for  the  ap- 
plication of  a  different  doctrine  when 
the  proceedings  originated  and  are 
prosecuted  in  the  orphans  court  instead 


of  in  a  court  of  equity.  The  same 
policy  which  dictates  a  denial  in  one 
tribunal  of  relief  to  those  who  have 
slept  for  so  long  a  period  upon  their 
rights  with  equal  force  applies  to 
like  proceedings  in  the  other.  The 
policy  and  the  reason  of  the  law  in  this 
respect  are  the  same  in  both  jurisdic- 
tions." 

4.  Peacock  v.  Black,  s,  N.  J.  Eq.  535; 
s.  c,  4  N.J.  Eq.  61;  Falls  r.  Torrance, 
4  Hawks  (N.  Car.)  412;  Salter  v. 
Blount,  2  Dev.  &  B.  Eq.  (N.  Car.)  218; 
Shearin  v.  Eaton.  2  Ired.  Eq.  (N.  Car.) 
282;  Bird  v.  Graham,  1  Ired.  Eq.  (N. 
Car.)  196;  Barnwell  v.  Barnwell,  2  Hill 
Ch.  (S.  Car.)  2t8;  Sager  v.  Warley, 
Rice  Eq.  (S.  Car.)  26. 

Presumption  of  Appointment  of  Ad- 
ministrator.— Where  no  claim  had  been 
made  to  a  distributive  share  for  twenty- 
one  years  after  the  distributee's  death, 
the  court  presumed  that  an  adminis- 
trator of  his  estate  had  been  appointed 
and  that  payment  had  been  made  to 
him  of  his  intestate's  share.  Sager  v. 
Warley,  Rice  Eq.  (S.  Car.)  26. 

6.  Arden  v.  Arden,  1  Johns.  Ch.  (N. 
Y.)  3>?- 

6.  Lindsay  v.  Lindsay,  1  Dessaus.  (S- 
Car.)  150. 

1.  Burwell  v.  Anderson,  3  Leigh 
(Va.)  348;  High  v.  Worley,  32  Ala- 
709. 

Mo  Person    Authorized   to  Receive 

Legacy. — A  legatee  died  before  the 
time  fixed  for  the  payment  of  the 
legacy  arrived;  and  letters  of  adminis- 
tration were  not  granted  until  very 
shortly  before  the  bringing  of  the  suit 
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larly  made,  and  there  are  no  circumstances  to  excite  suspicion,  the 
legatees  cannot  be  guilty  of  laches  in  seeing  that  the  money  is 
properly  invested.1 

It  may  be  stated,  as  a  general  rule,  that  apart  from  any  pre- 
sumption of  payment  arising  from  lapse  of  time,  great  delay  on 
the  part  of  the  legatees  in  making  any  claim  upon  the  executor 
will  be  sufficient  to  preclude  them  from  maintaining  a  suit.* 
And  if  an  executor  has  made  a  settlement  with  a  legatee  or  dis- 
tributee, such  settlement  will  not  be  set  aside  after  the  lapse  of  a 
long  period  of  years.3  When  the  legatees,  for  the  purpose 
of  preventing  or  adjusting  disputes  between  themselves,  have 


for  the  legacy.  It  was  held  that  the 
claim  was  not  barred  by  lache6.  High 
■v .  Worley,  32  Ala.  709. 

1.  A  testator  bequeathed  to  certain 
legatees  the  interest  of  a  specified  sum. 
The  executor  regularly  paid  the  inter- 
est for  five  years  and  the  legatees  had 
no  suspicion  that  the  legacies  were  in 
danger.  The  executor  having  become 
bankrupt,  it  was  discovered  that  the 
■money  had  not  been  properly  invested. 
Held,  that  the  legatees  were  not  guilty 
of  laches  in  failing  to  compel  the  ex- 
ecutor to  invest  the  legacies  in  securi- 
ties according  to  the  terms  of  the  will. 
Silsby  v.  Young,  7  U.S.  (3  Cranch) 
249. 

3.  Furlong  v.  Riley.  103  111.  628;  Al- 
len v  Colburn  (N.  H.),  17  Atl.  Rep. 
1060;  Newcomb  v.  St.  Peter's  .Church, 
2  Sandf.  Ch  (N.  Y.)  636;  Hamlin  v. 
Mebane,  1  Jones  Eq.  (N.  Car.)  18; 
Castlcman  v.  Dorsey.  78  Va.  342;  An- 
derson v.  Burwell,  6  Gratt.  (Va.)  405; 
Callaway  v.  Alexander,  8  Leigh  (Va.; 
114;  Hayes  v.  Goode,  7  Leigh  (Va.) 
452;  De  Lane  v.  Moore,  55  U.  S.  (14 
How.)  253. 

Widow's  Award.— After  a  delay  of  ten 
years  a  petition  by  a  widow,  as  admin- 
istratrix, for  authority  to  sell  land  for 
the  payment  of  her  award  will  be  dis- 
.missed  when  no  reason  is  shown  for  the 
delay.    Furlong  v.  Riley,  103  111.  628. 

Loss  of  Evidence.  An  intestate  died 
in  1842.  In  1839  he  had  purchased 
certain  lands  and  had  given  bonds  for 
the  payment  of  the  purchase  money; 
and  two  of  these  bonds  were  unpaid  at 
the  time  of  his  death.  His  adminis- 
trator filed  and  settled  accounts  in  the 
^■ears  1844, 1846, 1848. 1850  and  1S52.  In 
the  first  four  of  the  accounts  he  stated 
-that  the  bonds  for  the  purchase  money 
Jiad  not  been  paid  because  of  a  defect 
»n  the  title  and  that  he  retained  money 
to  meet  the  amount  due  on  them.  In 


the  account  of  1850  no  reference  was 
made  to  the  bonds.  In  1877  the  intes- 
tate's heirs  and  distributees,  who  had 
retained  possession  of  the  land,  brought 
a  suit  against  the  administrator  and  his 
sureties  for  the  purpose  of  compelling 
him  to  distribute  the  funds  retained  to 
meet  the  bonds.  It  was  held  that  the 
suit  was  barred  by  laches.  Castleman 
v.  Dorsey,  78  Va.  342.  The  court  said: 
"It  is  a  well  settled  principle  and  prac- 
tice of  courts  of  equity  to  refuse  relief 
to  parties  seeking  to  enforce  stale 
claims  and  demands  long  deferred,  as  in 
this  case,  when  more  than  a  quarter  of 
a  century  has  passed,  the  original  par- 
ties in  interest,  the  witnesses  and  the 
commissioners  who  settled  the  accounts 
are  all  dead,  the  written  evidences  all 
lost,  with  the  papers  of  the  cause,  and 
the  aged  fiduciary,  whose  prompt 
and  regular  settlements  for  ten  years 
attest  his  fidelity,  has,  by  the  ravages 
of  time  and  war,  lost  all  his  property 
and  information  and  means  of  defence 
against  the  demands  set  up  in  this  suit 
for  the  first  time  in  nearly  thirty  years, 
and  which  must  fall,  if  allowed,  upon  the 
widow  and  children  and  grandchildren, 
of  the  innocent  sureties  of  his  official 
bond." 

Pendency  of  Suit  by  Third  Person. — 

The  administrator  of  a  legatee  filed  a 
bill  in  1S45  to  recover  a  legacy  alleged 
to  be  payable  under  the  will  of  a  per- 
son who  died  in  1791.  No  effort  had 
been  previously  made  to  obtain  pay- 
ment of  the  legacy,  although  the  ex- 
ecutor of  another  legatee  had  filed  a  bill 
in  181 8  to  recover  a  legacy  under  the 
same  clause  of  the  will,  on  which  a  final 
decree  directing  payment  was  made  in 
1845.  It  was  held  that  the  lapse  of 
time  constituted  an  insuperable  bar  to 
the  claim  for  the  legacy.  Anderson  t>. 
Burwell,  6  Gratt.  ( Va.)  405. 
3.  Akins  v.  Hill,  7  Ga.  573;  Petty  v. 
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entered  into  an  agreement,  such  agreement  will  be  binding  upon 
them  if  they  have  acquiesced  in  it  for  a  great  length  of  time,  al- 
though otherwise  it  might  have  been  successfully  attacked.1 

3.  Breaches  of  Duty  by  Executors. — Where  the  parties  in  interest 
have  tacitly  acquiesced  in  the  settlement  of  an  estate  made  by 
the  executor,  they  will  not  be  allowed  to  reopen  the  settlement 
for  the  purpose  of  charging  the  executor  with  the  amount  of  il- 
legal investments  made  by  them.*  And  where  the  suit  seeks  to 
compel  the  executor  or  his  representatives  to  pay  sums  which  it 
is  alleged  he  owed  to  the  estate,  a  great  lapse  will  be  sufficient  to 
preclude  the  plaintiffs  from  obtaining  any  remedy.8 

Where  the  executor  or  administrator  has  wrongfully  purchased 
property  belonging  to  the  estate  at  his  own  sale,  great  delay  on 
the  part  of  those  interested  in  attacking  the  transaction  will  be 
sufficient  to  bar  a  suit  to  set  it  aside.4 


Harmon,  i  Dev  Eq.  (N.  Car.)  191; 
Graham  v.  Davidson,  2  Dev.  &  B.  Eq. 
(N.  Car.)  155;  Barnwell  v.  Barnwell,  2 
Hill  Eq.  (S.Car.)  228:  Colvert  v.  Mill- 
stead,  a  Leigh  (Va.)  88. 

If  the  legatees  have  for  a  great  length 
of  time  acquiesced  in  a  division  of  prop- 
erty amongst  them  it  will  not  be  dis- 
turbed, although  made  prematurely  and 
during  the  infancy  of  one  of  the 
legatees.  Colvert  v.  Millstead,  5  Leigh 
(Va.)  88. 

1.  A  father  by  his  will  appointed  two 
of  his  sons  his  executors  and  bequeathed 
his  property  to  them  in  trust  for  all  his 
children  as  joint  tenants  and  not  as  ten- 
ants in  common.  Ten  years  after  his 
death  questions  arose  as  to  the  children 
entitled  to  share  in  the  estate  on  ac- 
count of  the  illegitimacy  of  three  of  the 
children  of  whom  one  of  the  executors 
was  one.  To  avoid  litigation  a  deed 
was  executed  by  all  the  adult  children 
by  which  it  was  agreed  that  all  the 
children  should  share  equally  and 
should  take  as  tenants  in  common.  In 
1872  two  of  the  children,  who  were  in- 
fants at  the  date  of  the  deed,  but  who 
attained  majority  in  1857  and  1861,  filed 
a  bill  to  have  the  rights  of  the  parties 
under  the  will  declared.  It  was  held 
that  the  rights  of  the  parties  were  as 
declared  by  the  deed;  that  the  arrange- 
ment come  to  between  the  members  of 
the  family  to  avoid  litigation  was  a 
sufficient  consideration  to  support  it  as 
between  the  parties  of  it,  and  that  the 
children,  including  the  complainants, 
were  bound  by  acquiescence.  Smith  v. 
Mogford,  21  W.  R.  472. 

».  Etting  v.  Marx,  4  Hughes  (U.  S.) 
312.  See  also  Browne  v.  Cross,  14 
Beav.  105. 


Purchase  of  Confederate  Bond*. — An 

executor,  in  his  settlement  of  the  estate, 
charged  it  with  the  amount  of  certain 
confederate  bonds  in  which  he  had 
invested  certain  funds.  No  bad  faith 
was  imputable  to  him  in  making  the 
investment.  The  persons  interested  in 
the  estate  made  no  objection  to  the 
settlement  for  over  twelve  years.  They 
then  brought  a  suit  in  equity  to  open  it, 
but  it  was  held  that  by  their  laches  they 
were  precluded  from  obtaining  relief. 
Etting  v.  Marx,  4  Hughes  (V.  S.) 

Unauthorized  Investments.  —  A  tes- 
tator, who  died  in  1 796,  gave  his  personal 
estate  to  his  widow  for  life,  with 
remainder  to  a  person  named  Browne, 
who  died  in  1836,  having  bequeathed  his 
property  to  the  plaintiffs.  The  widow 
died  in  1849,  and  in  the  same  year  the 
plaintiffs  filed  a  bill  against  the  repre- 
sentatives of  the  executors,  who  had  died 
in  181 5,  to  make  them  liable  for  breach  of 
trust  in  investing  in  five  per  cents  in- 
stead of  consols,  etc.  In  1837  the  plaintiffs 
had  notice  of  the  state  of  the  invest- 
ments. It  was  held  that,  notwithstand- 
ing the  fact  that  the  estate  was  subject 
to  the  widow's  life  interest,  the  plain- 
tiffs were  chargeable  with  laches  in 
failing  sooner  to  object,  their  interest  in 
the  estate  having  all  along  been  vested 
in  them.  Browne  v.  Cross,  14  Beav. 
105. 

3.  Jennings  v.  Davis,  5  Dana  (Ky.) 
127;  Bolton  v.  Powell,  14  Beav.  275. 

4.  Solomon  7'.  Solomon,  83  Ala.  394; 
Brown  v.  Weaver,  28  Ga.  377;  Barnes 
v.  Taylor,  27  N.  j.  Eq.  259;  Locke  v. 
Armstrong,  2  Dev.  &  B.  Eq.  (N.  Car.) 
147;  Bond  v.  Brown,  1  Harp.  Eq.  (S. 
Car.)  270. 
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4.  Suits  by  Creditors  Against  Executors. — If  a  creditor  neglects  to 
bring  a  suit  against  an  executor  to  recover  his  debt  for  such  a 
period  as  to  destroy  the  evidence  upon  which  his  claim  is  founded, 
his  suit  will  be  barred  by  his  laches.1 

5.  Suits  to  Charge  Heirs  and  Legatees. — Owing  to  the  peculiar 
hardship  involved  in  permitting  the  creditor  of  a  decedent  to 
maintain  a  suit  against  his  debtors,  heirs  and  legatees,  after  they 
have  appropriated  and  spent  the  money  and  property  which  they 
received  from  the  decedent's  estate,  the  rule  that  the  existence 
of  circumstances  which  render  the  claim  inequitable,  or  lapse  of 
time,  which  involves  a  loss  of  evidence,  will  preclude  the  creditor 
from  maintaining  such  a  suit,  obtains  peculiar  force,  and  the 
creditor  will  be  required  to  bring  his  action  before  the  heirs  and 
legatees  have  been  prejudiced  in  any  way.8   And  even  in  a  ques- 


Purchase  by  Executor. — After  a  lapse 
of  nearly  twenty -three  years  a  bill  was 
filed  by  the  heirs  of  an  intestate  alleg- 
ing that  a  sale  having  been  made  under 
order  and  approval  of  the  court,  the 
administrator  had  bought  part  of  the 
estate  for  himself  and  that  he  had  sub- 
sequently sold  different  parts  of  it  to 
several  parties.  The  bill  prayed  that, 
as  the  purchase  money  had  not  been 
paid  to  the  estate  and  both  the  admini- 
ttrator  and  his  sureties  were  insolvent, 
the  land  may  again  be  sold,  each  part 
for  its.  respective  purchase  money.  It 
did  not  appear  from  the  bill  that  the 
administrator  had  recognized  his  lia- 
bility to  the  estate  in  any  way.  Held, 
that  the  bill  could  not  be  maintained  In 
a  court  of  equity.  Solomon  v.  Solo- 
mon, 83  Ala.  394. 

Twenty  years  after  an  executor  had 
purchased  property  belonging  to  the 
estate  and  after  the  death  of  the  execu- 
tor certain  persons  interested  in  the 
testator's  estate  filed  a  bill  to  have  it 
declared  that  the  property  was  subject 
to  a  trust  for  their  benefit.  The  parties 
interested  had  during  the  whole  of  this 
period  of  delay  permitted  the  executor 
to  deal  with  the  property  in  all  respects 
as  if  it  were  his  own,  and  had  never 
demanded  a  settlement  from  him  or 
attacked  his  title  in  any  way.  It  was 
held  that,  under  the  circumstances,  the 
complainants'  claim  was  barred  by  their 
delay.  Barnes  v.  Taylor,  27  N.  "].  Eq. 
259- 

1.  Kennedy  v.  Conn,  3  B.  Mon.  (Kv.) 
321;  Re  Neilley,  95  N.  Y.382;  Colburn 
v.  Holland,  14  Rich.  Eq.  (S.  Car.)  176. 
See  also  New  Orleans  C.  &  B.  Co.  v. 
Reynolds,  39  Fed.  Rep.  373. 

Plaintiff  sued  to  recover  the  amount 
due  upon  a  bond  made  thirty  years 


before  he  instituted  proceedings.  The 
bond  itself  was  not  produced,  nor  was 
its  absence  accounted  for,  and  the  only 
evidence  in  support  of  the  claim  was 
certain  loose  statements  in  regard  to  the 
contents  of  the  bond,  and  the  admis- 
sions of  the  defendant's  intestate  made 
long  before  his  death.  It  was  held  that 
the  bill  must  be  dismissed.  Kennedy  v. 
Conn,  3  B.  Mon.  (Ky.)  321. 

The  plaintiffs  brought  a  suit  upon  a 
claim  upon  which  she  had  for  thirty -five 
years  delayed  to  bring  any  action.  Her 
parent  had,  for  fourteen  years  pre- 
viously, neglected  to  enforce  it.  Held, 
that  the  bill  could  not  be  entertained  in 
equity  as  against  the  estate  of  the 
debtor  under  an  alleged  agreement 
made  with  the  plaintiff's  parent  forty- 
nine  years  before.  Re  Neillev,  95  N. 
Y.382. 

2.  Phillips  v.  Rogers,  53  Mass.  (12 
Met.)  405;  Phillips  v.  Prevost,  4  Johns. 
Ch.  (N.  Y.)  205;  Chesson  v.  Chesson. 
8  Ired.  Eq.  (N.  Car.)  141;  Gregory  tv 
Rhoden,  24  S.  Car.  90;  Smith  v.  Col- 
lins, 1  Bally  Eq.(S.  Car.)  74;  Maxwell  :■- 
Kennedy, "49  U.  S.  (8  How.)  210. 

Liability  of  Heirs  and  Legatees.— A 
suit  was  brought  upon  a  bond  made 
thirty  years  before.  The  defendants 
in  the  action  were  the  sureties'  children 
and  grandchildren,  the  sureties  having 
died  and  their  estates  having  been  set- 
tled twenty  years  previously.  It  was 
held  that  although  the  claim  was  not, 
strictly  speaking,  barred  by  the  statute 
of  limitations,  yet  it  was  stale,  and  the 
claimant  had  been  guilty  of  great  neg- 
ligence, laches  and  delay,  which  pre- 
cluded him  from  obtaining  any  relief. 
Phillips  v.  Rogers.  53  Mass.  (12  Met.) 
405,  409.  In  this  case,  Shaw.  C.  J.,  in 
discussing  the  policy  of  the  law  in  regard 
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tion  between  heirs,  a  suit  brought  by  an  heir,  whose  property  was 
primarily  liable  for  a  debt,  to  charge  an  heir,  whose  property  was 
ultimately  liable,  will  be  barred  in  equity  if  the  delay  has  been 
such  as  to  involve  the  loss  of  evidence  and  the  death  of  parties.1 
If,  however,  the  suit  is  brought  upon  an  obligation  which  in  its 
nature  is  continuing,  and  has  been  recognized  by  the  proper  par- 
ties until  within  a  comparatively  recent  period,  the  fact  that  the 
estate  of  the  obligant  has  been  divided  amongst  his  heirs  and 
representatives  for  many  years  will  not  be  sufficient  of  itself  to 
charge  the  complainants  with  laches.*    It  may  be  laid  down  as  a 

to  statutes  of  limitations  applicable  to 
claims  against  decedents,  said:  "The 
law,  following  out  it6  general  intent  to 
make  all  the  property  of  a  deceased 
person  applicable  to  the  payment  of 
his  debts,  before  it  passes  to  benefi- 
ciaries, who  are  mere  volunteers,  per- 
mits a  creditor  to  follow  property  into 
the  hands  of  heirs  and  distributees,  de- 
visees and  legatees.    For  this,  however, 
the  shortest  practicable  time  is  al- 
lowed, barely  enough  to  consult  coun- 
sel, take  proofs  and  commence  a  suit. 
And  this  is  formed  on  the  most  obvi- 
ous conclusions  of  reason  and  justice. 
Property  thus  received  is  regarded  by 
the  takers  as  their  own,  is  treated  as 
ouch,  invested  in  trade,  expended  for 
education,  and  otherwise  appropriated 
and  disposed  of.  Restoration,  under  the 
circumstances,  after  any  considerable 
lapse  of  time,  often  operates  as  a  hard- 
ship upon  those  who  have  lived,  con- 
ducted, and  incurred  expenses.prudently 
it  may  be,  as  they  were  situated,  but 
which  they  could  not  have  done  but  for 
the  property  thus  supposed  to  be  their 
own.    It  is  with  reference  to  these 
principles  that  the  law  is  to  be  ap- 
plied." 

Insolvency  of  Executor. — Five  years 
after  the  executor  had  paid  over  the  leg- 
acies to  the  legatees,  a  judgment  was  re- 
covered against  the  executor  for  a  debt 
due  by  the  decedent.  The  legatees  had 
no  notice  of  any  claims  against  the  es- 
tate. Nineteen  years  after  the  recov- 
ery of  the  judgment,  the  judgment 
creditor  brought  a  suit  against  the  leg- 
atees to  charge  them  with  the  amount 
of  his  judgment  owing  to  the  insol- 
vency of  the  executor.  Held,  that  the 
action  was  barred  by  laches  and  lapse 
of  time.  Smith  v.  Collins,  I  Bailey  Eq. 
(S.  Car.)  74. 

Belief  that  Debtor  Insolvent. — Forty  - 
six  years  after  the  accrual  of  the  right 
of  action,  the  creditor  filed  a  bill  against 
his  debtor's  heirs  praying  for  a  discov- 


ery, and  seeking  to  charge  them  witb 
the  debt.  He  sought  to  excuse  the 
delay  by  the  fact  that  he  had  believed  the 
debtor  to  be  insolvent,  which  belief, 
however,  was  not  justified  by  fact 
Held,  that  the  delay  was  a  bar  to  re- 
lief in  equity.  Maxwell  v,  Kennedy,  49 
U.  S.  (8  How.)  210. 

Bolt  to  Recover  Executor's  Advances. 
— The  administrator  of  an  executrix 
brought  a  suit  against  the  testator's 
legatees  for  the  purpose  of  charging 
them  with  a  sum  alleged  to  have  been 
advanced  by  the  executrix.  The  exe- 
cutrix had  left  no  inventory,  account  of 
sales,  or  account  current;  and  the  testa- 
tor had  been  dead  for  over  forty  years. 
Held,  that  the  bill  must  be  dismissed. 
Chesson  v.  Chesson,  8  Ired.  Eq.  (N 
Car.)  141. 

1.  Hayes  v.  Goode,  7  Leigh  (Va.) 
452;  Cranmer  v.  McSwords,  24  W.  Va, 
594* 

Suit  Upon  Documentary  Evidence. — A 

devisee  whose  lands,  though  not  charge- 
able with  debts,  were  sold  for  the  pay- 
ment thereof,  brought  a  suit  against 
another  devisee  whose  lands  were  so 
chargeable  for  the  purpose  of  obtaining 
reimbursement.  A  delay  of  thirteen 
years  had  occurred,  but  no  third  per- 
sons had  acquired  rights  which  were 
placed  in  jeopardy,  and  the  evidence 
was  mostly  documentary.  It  was  held 
that  the  lapse  of  time  formed  no  bar. 
Cranmer  v.  McSwords,  24  W.  Va.  594. 

2.  Recognition  of  Claim. — Interest 
had  been  regularly  paid  upon  a  bond, 
which  was  given  to  secure  a  sum  of 
money  loaned  upon  terms  which  were 
tantamount  to  making  the  loan  an  in- 
vestment, until  within  five  years  of  a 
suit  brought  against  the  obligor  in  the 
bond  and  the  heirs  and  distributees  of 
his  sureties.  One  of  the  sureties  had 
died  twenty-six  years  and  the  other 
twenty-three  years  previously,  and 
their  estates  had  been  settled.  It  was 
held  that  no  laches  was  imputable  to 
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general  principle  that  if  a  creditor  permits  his  debtor's  assets  to 
be  wasted  by  his  executor  without  taking  any  steps  to  secure  his 
debt,  he  will  not  be  permitted  to  maintain  an  action  against  the 
heir  for  the  purpose  of  charging  the  lands  of  the  debtor.1 

Where  interest  has  regularly  been  paid  upon  a  mortgage  debt, 
lapse  of  time  alone  will  not  be  sufficient  to  preclude  a  mortgagee 
from  maintaining  a  suit  against  the  mortgagor's  representatives 
for  the  purpose  of  recovering  a  deficiency  upon  the  sale  of  the 
lands.  But  the  right  of  mortgagees  of  real  estate  whose  security 
proves  insufficient  to  come  against  the  residuary  legatees  of  the 
mortgagors  amongst  whom  his  personal  estate  has  been  dis- 
tributed is,  nevertheless,  a  purely  equitable  right,  and  the  court 
will  not  enforce  it  if  there  are  circumstances  which  would  make 
it  unequitable  to  do  so.* 


the  obligee  in  the  bond  and  that  the 
claim  was  not  stale.  Coles  v.  Ballard, 
78  Va.  139.  The  court  said:  "It  would 
be  an  abuse  and  utter  perversion  of 
language,  and  reason  itself,  to  say  that 
Mrs.  Coles  was  neglecting  or  sleeping 
on  her  rights  whilst  the  motive  for  the 
investment  continued  in  full  force,  and 
the  interest  upon-  the  bond  was  paid 
semi-annually  with  marvellous  prompt- 
ness and  regularity,  by  the  principal 
obligor.  Laches  is  the  neglect  or 
omission  to  do  something  which  the 
party  ought  to  do,  and  mere  lapse  of 
time,  unaccompanied  by  any  circum- 
stance to  make  it  to  the  interest  of  the 
•creditor  to  call  in  the  investment,  and 
•during  all  of  which  time  the  debtor  is 
-scrupulously  fulfilling  all  his  obligations, 
■can  never  amount  to  such  laches  or 
neglect  on  the  part  of  the  creditor  as  to 
defeat  his  rights.  .  .  .  Nor  does  it 
alter  the  case  that  there  were  sureties 
•concerned.  These  sureties  were  simply 
joint  obligors  with  Ballard,  so  far  as 
the  creditor  or  obligee,  Mrs.  Coles, 
■was  concerned.  It  would  be  unreason- 
able and  unjust  to  hold  that  Mrs.  Coles 
was  guilty  of  negligence— of  gross 
laches — and  had  allowed  her  claim  to 
become  stale  because  she  did  not  sue 
the  sureties  upon  it,  while  twice  a  year 
for  twenty-eight  years  she  demanded 
and  received  her  interest  from  the 
principal  obligor  in  the  bond.  If,  at 
any  time,  when  suit  against  Ballard,  the 
principal  in  the  bond,  would  have  been 
available,  Mrs.  Coles  had  been  notified 
by  any  one  of  the  sureties,  or  by  his 
personal  representative,  to  sue  upon  the 
bond  in  pursuance  of  §§  4,  5,  ch.  144,  of 
the  code  of  1873,  P-  993'  an<^  s^e  na<* 
refused  or  failed  to  do  so,  she  would 
thereby  have  forfeited  her  right  to  de- 
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mand  of  such  surety  or  his  estate,  and 
all  his  cosureties  and  their  estates,  the 
money  due  by  the  bond.  It  was  the 
business  of  the  sureties  to  take  care  of 
themselves;  they  are  volunteers  and  the 
law  affords  them  an  ample,  short  and 
certain  means  of  protection." 

1.  Goodhue  v.  Barnwell,  Rice  Eq. 
(S.  Car.)  198;  Bird  v.  Houze,  Spears 
Eq.  (S.  Car.)  250. 

2.  Blake  v.  Gale,  L.  R.,  32  Ch.  Div. 
57i;Ridgway  v.  Newstead,  3  DeG.  F. 
&J.  474,  487. 

Claim  by  Mortgagee  for  Deficiency.— 
A  testator  had  mortgaged  a  leasehold 
brewery  and  covenanted  to  pay  the 
mortgage  debt.  By  his  will  he  bequeathed 
legacies  and  annuity,  and  made  a  residu- 
ary devise  and  bequest.  His  son.to  whom 
he  bequeathed  the  equity  of  redemption 
in  the  brewery,  carried  on  the  business, 
and  kept  down  the  interest  on  the  mort- 
gage for  thirteen  years,  and  then  (in 
1856)  became  bankrupt.  In  1857  the 
mortgagee's  representatives  instituted  a 
suit  for  the  administration  of  the  tes- 
tator's estate  and  payment  of  the  bal- 
ance of  the  mortgage  debt  (if  any), 
which  the  proceeds  of  the  mortgaged 
premises  might  be  insufficient  to  pay. 
The  mortgaged  premises  having  be- 
come depreciated,  were  sold  for  less 
than  the  debt,  and  a  balance  was  certi- 
fied to  be  due  from  the  executors, 
and  was  ordered  to  be  paid  by  them, 
but  they  were  unable  to  pay  it;" where- 
upon, in  i860,  the  mortgagee's  repre- 
sentatives filed  a  bill  to  compel  the 
legatees  and  annuitant  to  refund.  Held. 
that  the  lapse  of  time  and  intervening 
circumstances  were  a  sufficient  answer 
to  the  demand.  Ridgway  v.  Newstead, 
3  DeG.  F.  &  J.  474, 487.  Lord  Camp- 
bell, after  adverting  to  the  fact  that 
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XXIV.  Breach  or  Cohditioh  Stoseotoht  is  Deed. — When  any 
man  will  take  advantage  of  a  condition,  if  he  may  enter,  he  must 
enter,  and  when  he  cannot  enter  he  must  make  a  claim,  and  if  he  is 
guilty  of  laches  in  entering  or  making  a  claim,  the  condition  will 
be  deemed  to  have  been  waived.1 

XXV.  Claims  foe  Dower. — The  lapse  of  twenty  years  will,  inde- 
pendently of  other  circumstances,  be  sufficient  to  bar  a  widow's 


the  interest  on  the  mortgage  was  at  a 
higher  rate  than  usual,  said:  ''The 
plaintiffs,  having  preferred  to  receive 
the  high  interest,  which  has  been  said 
by  very  high  authority  to  be  'another 
name   for  insufficient  security,'  is  it 
just  that  they  should  now  be  allowed  to 
come  upon  a  legatee  who  by  the  terms 
of  the  will  was  to  be  in  the  receipt  of  an 
annuity  of  £150  a  year  for  his  main- 
tenance and  who  must  be  supposed  to 
have  spent  the  amount  year  by  year  as 
he  received  it?    Is  not  his  situation  al- 
tered and  prejudiced  bv  the  delay?  If 
the  plaintiffs  had  made  their  demand 
upon  him  soon  after  the  death  of  the 
testator,  he  would  have  known  that  he 
could  not  rely  upon  the  annuity  for  his 
support,  and  he  would  have  regulated 
his  expenditure  and  mode  of  life  ac- 
cordingly.   From  the  acquiescence  by 
the  mortgagees  in  the  manner  in  which 
the  estate  of  the  testator  was  adminis- 
tered might  not  the  legatee  have  rea- 
sonably supposed  that  the  mortgagees 
were  contented  with  the  sufficiency  of 
their  security,  and  that  it  would  be  ab- 
surd in  him  to  forbear  to  enforce  pay- 
ment of  his  annuity,  or  to  hoard  it  up 
half-year  after  half-year  lest  he  should 
be  afterwards  called  upon  to  pay  back 
all  that  he  had  received?  If  it  would  be 
a  hardship  upon  the  mortgagees  not  to 
have   full  payment  of  the  mortgage 
money  on  account  of  the  trade  carried 
on  on  the  mortgaged  premises  having  un- 
expectedly failed,  would  there  not  be  a 
greater  hardship  on  the  legatee  if  he 
were  called  upon  to  pay  back  the  sums 
which,  with  good  faith  "and  without  im- 
prudence, he  had  spent  in  the  support  of 
his  family?  The  mortgagees  have  clear- 
ly no  legal,  and  I  am  of  opinion  that  they 
have  no  equitable,  claim  against  him." 

The  mortgagor  of  a  farm  died  in 
1859,  leaving  considerable  personal  es- 
tate. By  his  will  he  directed  that  his 
daughters  should,  if  they  wished,  be 
permitted  to  carry  on  the  farm  on  pay- 
ing a  specified  rent.  The  solicitors  of 
the  mortgagees  wrote  enquiring  as  to 
the  mortgagor's  estate  and  what  course 


would  be  adopted  in  regard  to  the  farm, 
and  by  whom  the  interest  would  be 
paid.  The  executors'  attorneys  replied 
stating  that  the  daughters  proposed  to 
carry  on  the  farm,  and  giving  informa- 
tion as  to  the  assets  of  the  testator. 
The  mortgagee's  solicitors  wrote  back 
stating  that  they  were  glad  to  hear  that 
the  daughters  were  able  to  carry  on  the 
farm.  The  daughters  carried  on  the 
farm  until  1863,  when  one  of  them 
married,  and  the  farm  was  then  let  by 
the  trustees  to  her  husband.  The  in- 
terest was  duly  paid  till  1880,  when  the 
tenant  of  the  farm  failed,  and  it  was 
found  that  the  security  was  insufficient 
to  pay  off  the  mortgagee.  In  an  ac- 
tion brought  in  1882  against  the  execu- 
tors, it  was  held  that  they  were  not 
liable  for  a  devastavit  in  dividing  the 
assets  in  hand,  but  they  were  charged 
with  their  shares  of  the  personalty  as  as- 
sets in  hand,  and  the  balance  found  due 
from  them  was  applied  in  payment  of 
the  mortgagee's  debt.  The  plaintiff 
then  brought  a  bill  against  the  residu- 
ary legatees  to  recover  the  shares  of 
personalty  that  they  had  received. 
Held,  that  the  plaintiff  could  not  re- 
cover, having  consented  to  the  distribu- 
tion of  the  personal  estate  among  the 
residuary  legatees,  and  it  being  inequi- 
table, after  the  lapse  of  time  and  under 
the  circumstances,  to  claim  it  back  from 
them.  Blake  v.  Gale,  L.  R.,  32  Ch. 
Div.  571. 

1.  Hooper  v.  Cummings,  45  Me.  359, 
15;  Jones  v.  St.  Louis,  K.  C.  &  N.  R. 
)o.,  79  Mo.  92;  20  Am.  &  Eng.  R.  Cas. 
371,  374;  1  Coke  Litt.  218. 

Where  the  grantor  of  a  deed  contain- 
ing a  condition  subsequent  stood  by 
from  1857  to  1866,  the  date  of  his  death, 
without  asserting  any  forfeiture  or 
claim,  and  no  claim  was  asserted  prior 
to  the  institution  of  a  suit  in  1877,  more 
than  twenty  years  after  the  grant  and 
breach  of  the  condition,  it  was  held 
that  the  suit  was  barred  by  laches. 
Jones  v.  St.  Louis.  K.  C.  &  N.  R.  Co., 
79  Mo.  92;  20  Am.  &  Eng.  R.  Cas.  371, 
374- 
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claim  for  dower ; 1  but  mere  lapse  of  time  short  of  that  period 
will  not  authorize  a  court  of  equity  to  treat  a  claim  for  dower 
as  a  stale  demand  except  other  circumstances  exist  which  render 
the  claim  inequitable.*  In  Missouri,  the  courts  have  held  that 
the  statute  of  limitations  does  not  begin  to  run  against  a  claim 
for  dower  until  it  has  been  assigned  ;  and,  following  the  analog}' 
of  the  statute,  it  has  also  been  held  that  there  can  be  no  laches 
on  the  part  of  the  claimant  until  an  assignment  has  been 
made.3 

XXVI  Setting  Aside  Fraudulent  Conveyances. — It  is  a  general 
rule  that  a  creditor  seeking  to  impeach  the  validity  of  a  deed  upon 
the  ground  that  it  has  been  made  for  the  purpose  of  defrauding 
the  grantor's  creditors,  must  institute  proceedings  within  a  rea- 
sonable time,  otherwise  the  right  of  action  will  be  lost.4  Where, 


1.  Ridgway  v.  McAlpine,  31  Ala. 
458;  Owen  v.  Campbell,  32  Ala.  521; 
Danley  v.  Danley,  22  Ark.  263;  Ralls 
v.  Hughes,  1  Dana  (Ky.)  407;  Tuttle  v. 
Willson,  10  Ohio  24. 

2.  Ridgway  v.  McAlpine,  31  Ala. 
458;  Owen  v.  Campbell,  32  Ala.  521. 

Suit  Against  Purchaser  from  Heir. — 
In  Boyle  v.  Rowand,  3  Desau.  Eq.  (S. 
Car.)  555,  it  was  held  that  a  delay  of 
nineteen  years  would  bar  a  claim*  for 
dower  as  in  a  question  between  the 
claimant  and  a  purchaser  from  the 
heir. 

3.  Johns  v.  Fenton,  88  Mo.  64. 
Occupation  of  Mansion    Bouse  by 

Widow. — By  the  Missouri  statute  the 
widow  is  authorized 'to  occupy  the  man- 
sion house  and  lands  until  her  dower 
has  been  assigned.  It  has  accordingly 
been  held  that,  as  between  the  heir  and 
the  grantee  of  the  widow,  the  former  is 
not  guilty  of  laches  in  permitting  the 
widow  and  her  grantee  to  occupy  the 
mansion  house  of  the  ancestors  as  long 
as  she  lives  without  having  her  dower 
assigned.  Brown  v.  Moore,  74  Mo. 
633. 

4.  Martin  v.  Clark,  116  111.  654;  Eigle- 
berger  v.  Kibler,  1  Hill  Eq.  "(S.  Car.) 
113;  s.  c,  26  Am.  Dec.  192;  Calhoun  v. 
Burton,  64  Tex.  510;  Aldridge  v.  Muir- 
head,  101  U.  S.  397. 

Attaching  of  Junior  Liens  During 
Delay  —  If  a  creditor  neglects  for  ten 
years  to  bring  proceedings  to  attack  a 
fraudulent  conveyance,  and  the  debtor's 
property  during  that  time  becomes 
encumbered  with  junior  liens  upon  it, 
his  right  of  relief  will  be  barred.  Eigle- 
berger  v.  Kibler,  1  Hill  Eq.  (S.  Car.) 
113;  s.  c,  26  Am.  Dec.  192. 

Neglect  to  Examine  Title. — Six  days 


before  his  death  a  debtor  conveyed  cer- 
tain lands  to  a  third  person  who,  two 
days  after  the  debtor's  death,  conveyed 
the  lands  to  his  heirs.  No  suit  was 
brought  lor  the  purpose  of  setting  aside 
the  conveyance  until  five  years  after- 
wards. It  was  held  that,  as  the  credit- 
ors knew  that  the  heirs  had  taken  pos- 
session under  the  deed  and  that  the 
deed  was  made  for  an  inadequate  con- 
sideration, it  was  their  duty  to  investi- 
gate as  to  the  sufficiency  of  the  assets, 
and  if  necessary  to  examine  the  titles, 
and  by  delaying  to  do  so  they  had 
been  guilty  of  laches  and  had  lost  their 
remedy.  Calhoun  v.  Burton,  64  Tex. 
Sio. 

When  Suit  Seasonably  Brought. —  It 

has  been  held  that  if  the  suit  to  recover 
lands  alleged  to  have  been  conveyed  in 
fraud  of  creditors  is  brought  within  the 
time  limited  by  statute  for  the  bringing 
of  actions  at  law  to  recover  the  posses- 
sion of  land,  it  will  ordinarily  be  season- 
ably brought.  Hickox  v.  Elliott,  22 
Fed.  Rep.  13;  s.  c,  10  Sawy.  (U.  S.) 
4'S- 

Delay  While  Attempting  to  Recover 
Debt. — If  the  creditor  has  in  the  mean- 
time been  endeavoring  to  procure  pay- 
ment from  his  debtor,  and  has  received 
a  note  in  renewal  of  the  debt  and 
accepted  the  grantee  of  the  debtor's 
lands  as  an  endorser  but  not  on  the 
faith  of  the  conveyance,  a  delay  of  two 
or  three  years  before  attempting  to  sub- 
ject to  his  judgment  property  fraudu- 
lently conveyed  by  his  debtor,  does  not 
amount  to  such  laches  as  will  preclude 
him  from  relief.  Proskauer  v.  People's 
Savings  Bank,  77  Ala.  257. 

In  Jackson  v.  McNabb,  39  Ark.  in, 
it  was  held,  that  although  a  creditor 
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however,  the  debtor  remains  in  possession  of  his  property,  and 
deals  with  it  as  if  he  had  an  absolute  right  to  it,  it  would  appear 
that  delay  for  much  greater  time  will  not  operate  as  a  bar  to  a 
suit1.  If  the  debtor  has  remained  in  possession,  and  no  person 
has  claimed  the  lands  adversely  to  him,  a  court  of  equity  will  not 
permit  him  to  plead  the  statute  of  limitations  in  defence  of  a  suit 
to  set  aside  a  fraudulent  conveyance  brought  by  a  creditor  who 
has  recovered  a'judgment  against  the  defendant,  which  has  been 
kept  in  full  force,  but  upon  which  he  could  not  obtain  satisfac- 
tion by  reason  of  the  fraudulent  conveyance  ;  *  but  where  the 
judgment  at  law  is  barred  by  the  statute  of  limitations,  a  court  of 
equity  will  not  permit  the  judgment  creditor  to  invoke  its  juris- 
diction for  the  purpose  of  setting  aside  a  fraudulent  conveyance 
and  subjecting  the  property  to  the  judgment.3  Where  a  creditor 
has  levied  upon  and  sold  lands  which  have  been  fraudulently  con- 
veyed by  his  debtor,  the  purchaser,  whether  such  creditor  or  not 
may,  without  attempting  to  set  aside  the  conveyance,  plead  in 
defence  to  an  action  of  ejectment  at  the  instance  of  the  debtor's 
grantee  that  the  deed  is  invalid  as  in  fraud  of  creditors,  and,  if 
he  has  been  in  possession,  lapse  of  time  does  not  affect  his  right 
to  rely  upon  the  invalidity  of  the  plaintiff's  title.4 


delayed  to  bring  a  suit  to  set  aside  a 
fraudulent  conveyance  made  by  his 
debtor  shortly  before  his  death,  until 
after  the  second  annual  settlement  of 
the  administrator,  he  was  not  guilty  of 
•such  laches  as  would  deprive  him  of 
his  right  to  relief,  although  from  the 
time  of  the  first  settlement  it  was  evi- 
dent that  the  assets  in  the  administra- 
tor's hands  would  not  be  sufficient  to 
meet  the  creditor's  claim. 

1.  Robinson  v.  Springfield  Co.,  21 
Fla.  203;  Abbey  v.  Commercial  Bank  of 
N.  O.,  31  Miss.  434. 

Title  Taken  In  Wife's  Name. —  A 
■debtor,  for  the  purpose  of  preventing 
his  creditors  from  levying  upon  his 
lands,  caused  the  title  to  be  taken  in  the 
name  of  his  wife.  A  bill  to  set  aside 
the  conveyance  charged  that  the  hus- 
band had  continued  to  deal  with  the 
land  as  his  own,  excepting  so  far  as  he 
tried  to  .conceal  his  title  from  his  cred- 
itors. The  judgment  upon  which  the 
suit  was  brought  had  been  rendered  four 
years  previously  to  the  riling  of  the  bill, 
the  conveyance  itself  having  been  made 
ten  years  "before  the  latter  date.  It  was 
keld  that  the  bill  was  not  demurrable 
on  the  ground  of  the  plaintiffs  laches. 
Robinson  v.  Springfield  Co.,  21  Fla. 
203.  241.  The  court  said:  "We  do  not 
«ee  what  difference  it  makes  that  the 
deeds  were  made  ten  years  ago,  if  it  be 


true  that  the  lands  are  still  Robinson's 
in  fact,  and  that  in  so  far  as  vested  in 
others  it  is  trust  for  him,  although 
vested  or  attempted  to  be  vested  to 
defraud  creditors,  and  further  true  that 
he  has  dealt  with  them  in  every  respect 
as  his  own  property,  'except  for  his  own 
fraudulent  ends  he  has  used  the  name 
of  others  to  conceal  and  cover  the  title 
from  his  creditors.'  The  continuation 
of  practices  for  such  fraudulent  ends,  ot 
however  long  continuance,  is,  under 
the  statement  of  the  bill,  nothing  but 
an  attempted  concealment  of  the  legal 
title  to  that  which  the  demurrer  admits 
to  be  Robinson's  property.  We  do  not 
think  that  such  use  by  one  of  the 
names  of  others  can  of  itself  create  any 
right  in  such  others,  or  in  the  one  to 
say  to  the  creditors  that  they  shall  not 
have  such  property  applied  to  the  debts 
of  the  present  real  owner  on  a  decree 
whose  validity  is  settled  and  of  but  four 
years'  standing.  If  there  be  facts  and 
circumstances  making  the  claim  stale, 
they  can  be  brought  out  by  the  proper 
pleading,  but  we  do  not  think,  taking 
the  bill  in  all  its  allegations,  that  there 
is  stateness  or  laches  shown  by  it." 

2.  Abbey  v.  Commercial  Bank  of  N. 
O.,  31  Miss.  434. 

3.  Fox  7'.  Wallace.  31  Miss.  660. 

4.  Defence  In  Action  of  Ejectment. — 
In  an  action  of  ejectment,  the  plaintiff's 
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XXVII.  Fraud — 1.  General  Principles. — It  m.ay  be.  laid  down  as 
a  general  principle  that  the  lapse  of  time,  however  long  continued, 
whilst  the  plaintiff  was  ignorant  of  the  fraud,  will  not  bar  his 
right  to  relief,1  but,  as  length  of  time  necessarily  obscures  the 

title  was  derived  from  her  father,  and  complainant  and  respondent.  Upon  the 
was  made  without  consideration,  and  faith  of  such  accounts,  but  very  much 
in  fraud  of  his  creditors,  the  grantor  against  the  complainant's  wish,  the 
having  been  at  the  time  hopelessly  assignee,  on  March  2nd,  1853,  executed 
insolvent.  The  conveyance  in  question  a  release  of  any  claim  against  the  de- 
was  made  about  thirty  years  before  the  fendant.  The  trust  purposes  of  the 
action  of  ejectment  was  brought.  Sub-  assignment  having  been  fulfilled,  the 
sequently  to  the  date  of  the  conveyance  complainant  filed  a  bill  on  March  tst, 
one  of  the  grantor's  creditors  put  his  1859,  for  relief  in  equity.  The  suit  was 
claim  in  judgment,  caused  execution  to  brought  before  such  a  period  had  run 
be  issued,  and  the  property  to  be  sold,  from  the  execution  of  the  release  as 
At  the  sale,  which  took  place  over  would  have  barred  an  action  at  law. 
twenty  years  before  the  bringing  of  the  It  was  held  that,  in  view  of  the  peculiar 
action,  the  property  was  bid  in  by  a  circumstances  of  the  case,  and  the  corn- 
third  person.  It  was  held  that  defend-  plexity  of  the  accounts  between  com- 
ant  might  rely  upon  his  equitable  title  plainant  and  defendant,  and  the  fact 
and  possession,  and  plead,  in  defence,  that  the  defendant  had  peculiar  knowl- 
the  invalidity  of  the  plaintiff's  title,  edge  of  the  circumstances,  and  had 
although  the  action  was  brought  at  taken  advantage  thereof  to  misrepre- 
law,  and  he  had  taken  no  steps  to  have  sent  the  state  of  accounts,  the  suit  was 
the  conveyance  set  aside;  and  that  his  not  barred  by  laches.  James  v.  Atlantic 
right  to  do  so  had  not  been  lost  by  lapse  Delaine  Co.,  3  Cliff.  (U.  S.)  614.  Clif- 
of  time.  De  Guire  v.  St  Joseph  Lead  ford,  J.,  said:  "The  argument  is,  that 
Co.,  38  Fed.  Rep.  65.  stateness  of  claim  is  often  admitted  in 

1.  Phalen  v.  Clark,  19  Conn.  421;  equity  as  a  good  answer  to  a  bill  of 

McLean  v.  Barton,  Harr.  Ch.  (Mich.)  complaint,  when  the  period  which  has 

279;  Williams  v.  First  Presbyterian  elapsed  is  less  than  the  time  required  as 

Society,  1  Ohio  St.  478;  Long  worth  v.  a  legal  bar  to  a  common  lawsuit  and 

Hunt,  11  Ohio  St.  194;  Townsend  v.  the  proposition  is  correct  as  was  held  by 

Townsend,  4    Coldw.   (Tenn.)     70;  this  court,  and  has  since  been  affirmed 

Meader  v.  Norton,  78  U.  S.  (11  Wall.)  in  the   supreme    court.     Badger  v. 

442;  Michoud  v.  Girod,  45  U.  S.  (4  Badger,  2  Wall.  (U.  S.)  94.  The  cor- 

How.)  503;  Prevost  v.  Gratz,  19  U.  S.  rectness  of  that  rule,  properly  applied. 

(6  Wheat.)  481;  James  v.  Atlantic  De-  cannot  be  doubted,  but  it  is  equally 

laine  Co.,  3  Cliff.  (U.  S.)  614;  Warner  clear  that  it  should  seldom  or  never  be 

v.  Daniels,  1  Woodb.  &  M.  (U.  S.)  90;  applied  in  cases  of  trust  where  the 

Bowen  v.  Evans,  2  H.  L.  Ca.  257,  282;  means  of  knowledge  are  whollyoreven 

Hatch  v.  Hatch,  9  Ves.  292;  Charter  v.  chiefly  on  one  side.    When  the  fraud 

Trevelyan,  11  CI.  &  Fin.  714,  740;  aff'g  charged  and  proved  consists  of  misrep- 

4  L.  J.,  N.  S.,  Ch.  200;  Dominguez,  7  resentatfons  and  concealments,  courts 

Cal.  424;  Myers  r.  O'Hanlon,  12  Rich,  of  equity  are  reluctant  to  apply  the  rule 

Eq.  (S.  Car.)  196.  at  all,  unless  it  appear  that  the  rights  of 

Concealment  by  Defendants.  —  The  innocent  third  parties  will  be  injuriously 
complainant  contracted  with  the  de-  affected  if  that  defence  is  overruled." 
fendant. company  to  erect  a  factory  for  In  Charter  v.  Trevelyan,  11  CI.  & 
it,  and  also  subscribed  for  stock  of  the  Fin.  714,  7404  aff'g  4  L.  J.,  N.  S..  Ch. 
defendant.  Finding  himself  unable,  fi-  209,  the  court  set  aside  a  purchase  by 
nancially,  to  carry  on  the  work,  he  pro-  an  agent  of  part  of  the  principal's  prop- 
cured  an  advance  from  the  defendant,  erty  which  he  had  made  secretly  in  the 
conveying,  as  security,  certain  real  estate  name  of  another,  although  the  auent's 
and  other  property  including  the  shares  actions  had  been  submitted  to  arbitra- 
which  he  held  in  the  defendant  com-  tion,  an  award  made,  and  mutual  re- 
pany.  Having  made  an  assignment  for  leases  executed.  The  purchase  in  tins 
the  benefit  of  his  creditors,  his  assignee  case  had  taken  place  forty-seven  years 
applied  to  the  defendant  company  for  a  before  the  bill  was  filed,  and  the  award 
statement  of  the  accounts  between  the  had  been  made  twenty-eight  years  be- 
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evidence,  and  as  it  deprives  parties  of  the  means  of  verifying  the 
nature  of  the  original  transactions,  it  operates  by  way  of  pre- 
sumption in  favor  of  innocence,  and  the  complainant  must  make 
out  a  clear  case  of  fraud  before  any  relief  will  be  granted.1 


fore  the  filing  of  the  bill.  It  was  held  that 
as  the  complainant  had  been  ignorant 
of  the  fraud  he  was  not  barred  by  lapse 
of  time. 

Fraud  cannot  be  condoned  unless  there 
is  full  knowledge  of  the  facts  and  the 
rights  arising  out  of  those  facts,  and  the 
parties  are  at  arms'  length.  Muxon  v. 
Payne,  L.  R.,  S  Ch.  S8i.  See  also 
Townsend  v.  Townsend,  4  Coldw. 
(Tenn.)  70. 

Bill  of  Discovery. — A  debtor  having 
become  insolvent,  assigned  his  estate 
for  the  benefit  of  his  creditors.  The 
only  creditor  was  the  plaintiff,  who  was 
obligee  in  a  bond,  which  the  debtor  had 
executed  as  surety.  The  bill  alleged 
that  the  debtor  had  failed  to  give  up  to 
his  assignee  a  considerable  sum  of 
money,  and  that  he  had  taken  it  to 
another  State  and  had  there  invested  it 
in  the  purchase  of  real  estate.  Shortly 
after  his  return  from  making  such  in- 
vestment the  debtor  died.  The  bill 
prayed  for  an  answer  by  the  debtor's 
heirs,  discovering  the  real  estate  which 
the  debtor  had  owned  at  the  time  of  his 
death,  and  was  brought  within  a  year 
from  the  time  of  ascertaining  the  fraud. 
It  was  held  that,  upon  the  facts  of  the 
case,  and  also  from  the  nature  of  the 
prayer  of  the  bill,  viz.  a  discovery, 
the  suit  was  not  barred.  Forbes  v. 
Overby,  4  Hughes  (U.  S.)  441. 

Fraudulent  Use  of  Trade  Name. — The 
fact  that  the  complainant  has  been  guilty 
of  laches  in  instituting  a  suit  to  restrain 
the  use  of  the  trade  name  will  not  consti- 
tute a  sufficient  defence  when  the 
evidence  shows  that  the  name  was 
adopted  and  continued  to  be  used  with 
a  fraudulent  intent.  Sanders  v.  Jacob, 
20  Mo.  App.  96. 

Concealment  of  Mistake.— The  re- 
spondent purchased  1.216  acres  which 
formed  part  of  a  larger  tract.  He  un- 
dertook, not  only  for  himself,  but  also 
as  the  agent  of  the  seller,  to  survey  off 
the  portion  purchased;  but,  through 
mistake,  he  included  therein  a  surplus 
of  307  acres  more  than  the  quantity 
agreed  to  be  sold.  Before  twenty-one 
years  had  elapsed  from  the  date  of  the 
conveyance,  he  discovered  the  mistake, 
but  concealed  it  from  the  heirs  of  the 
seller.    It  was  held  that,  although  the 


analogy  of  the  statute  was  applicable  to 
the  case,  respondent's  fraud  was  such 
as  to  prevent  his  obtaining  any  benefit 
from  the  lapse  of  time  which  occurred 
prior  to  the  discovery  of  the  fraud. 
Longworth  v.  Hunt,  11  Ohio  St.  194. 

Wh  ere  a  period  of  three  years  had 
elapsed  before,  and  two  years  after,  the 
death  of  a  grantee,  before  the  grantor 
instituted  any  proceedings  to  set  aside 
a  deed  made  by  her,  it  was  held  that  the 
delay  did  not  constitute  such  laches  as 
would  prejudice  the  complainant's 
rights,  the  deed  having  been  procured 
by  imposing  upon  a  trust  relation  oc- 
cupied towards  a  weak  minded  woman, 
whose  disability  had  continued  to  the 
time  of  the  suit.  Highberger  v.  StifBer, 
21  Md.  338.  See  also  Foster  ik 
Knowles,  42  N.  J.  Eq.  226. 

1.  Dragoo  v.  Dragoo,  50  Mich.  573; 
Prevost  v.  Gratz,  19  U.  S.  (6  Wheat.) 
481;  Bowen  v.  Evans,  2  H.  L.  Ca.  257, 
282;  Charter  v.  Trevelvan,  11  CI.  & 
Fin.  714,  740.  See  also  Gould  v.  Gould, 
3  Story  (U.  S.)  516;  Couch  v.  Couch, 
9  B.  Mon.  (Ky.)  160. 

Presumption  In  favor  of  Innocence. — 
In  Prevost  v.  Gratz,  19  U.  S.  (6 
Wheat.)  481,  the  court  said:  "Lapse  of 
time,  during  which  the  fraud  has  been 
successfully  concealed  and  practiced,  is 
rather  an  aggravation  of  the  defence, 
and  calls  more  loudly  upon  a  court  of 
equity  to  grant  ample  and  decisive  re- 
lief. But  length  of  time  necessarily 
obscures  all  human  evidence;  and  as  it 
thus  removes  from  the  parties  all  the 
immediate  means  of  verifying  the 
nature  of  the  original  transactions,  it 
operates  by  way  of  presumption  in  favor 
of  innocence,  and  against  imputation  of 
fraud.  It  would  be  unreasonable,  after 
a  great  length  of  time,  to  require  exact 
proof  of  all  the  minute  circumstances 
of  any  transactions  or  to  expect  a  satis- 
factory explanation  of  every  difficulty, 
real  or  apparent,  with  which  it  may  be 
encumbered.  The  most  that  can  fairly 
be  expected  in  such  cases,  if  the  parties 
are  living,  from  the  frailty  of  memory 
and  human  infirmity,  is  that  the  material 
facts  can  be  given  with  certainty  to  a 
common  intent,  and  if  the  parties  are 
dead  and  the  cases  rest  in  confidence 
and  parol  agreements,  the  most  that  we 
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Even  in  a  case  of  fraud,  however,  the  plaintiff  will  lose  his 
remedy  if  he  neglects  to  bring  suit  within  a  reasonable  time  after 
the  discovery  of  the  fraudulent  acts,1  or  if  he  has  not  used  ordinary 
diligence  to  inform  himself  of  the  facts  and  to  avail  himself  of 
the  means  to  detect  fraud.*    It  has  been  held,  however,  that  the 


can  hope  is,  to  arrive  at  probable  con- 
jectures and  to  substitute  general  pre- 
sumptions of  law  for  exact  knowledge. 
Fraud  or  breach  of  trust  ought  not 
lightly  to  be  imputed  to  the  living,  for 
the  legal  presumption  is  the  other  way; 
and  as  for  the  dead,  who  are  not  here 
to  answer  for  themselves,  it  would  be 
the  height  of  injustice  and  cruelty  to 
disturb  their  ashes  and  violate  the 
sanctity  of  the  grave,  unless  the  evidence 
of  the  fraud  be  clear  beyond  a  reason- 
able doubt." 

In  Bowen  v.  Evans,  2  H.  L.  Ca.  257, 
282,  Lord  Cottingham  said:  "And 
when  much  time  has  elapsed  since  the 
transactions  complained  of,  there  hav- 
ing been  parties  who  were  competent 
to  have  complained,  the  court  will  not. 
from  ambiguous  evidence,  assume  a 
case  of  fraud,  although  upon  fraud 
clearly  established  no  lapse  of  time 
will  protect  the  parties  to  it,  or  those 
who  claim  through  them,  against  the 
jurisdiction  of  equity  depriving  them 
from  the  effects  of  the  plunder." 

In  Gould  v.  Gould,  3  Story  (U.  S  ) 
516,  Story,  J.,  declared  thai  "a  court 
of  equity  will  never  entertain  a  bill  for 
relief,  even  in  cases  of  asserted  fraud, 
when  the  plaintiff  has  been  guilty  of 
gross  laches  and  unreasonable  delay ."' 
An  examination  of  the  case  shows  that 
all  the  parties  engaged  in  the  transac- 
tions (except  one)  were  dead,  and  that 
the  case  was  really  decided  upon  the 
effect  of  the  loss  of  evidence,  fortified 
by  the  fact  that  plaintiff's  case  was  not 
sufficiently  supported  by  proof,  and 
that  they  had  neglected  means  of  ob- 
taining information. 

In  Couch  v.  Couch,  9  B.  Mon.  (Ky.) 
160,  it  was  held  that  a  stale  claim  would 
not  be  enforced  in  equity,  even  under 
an  allegation  of  fraud,  and  the  court  re- 
ferred to  the  fact  that  there  were  cred- 
itors on  the  ground,  and  that  an  admin- 
istrator had  been  appointed,  both  of 
whom  would  have  attacked  any  attempts 
at  fraud,  evidently  as  evidence  that  there 
had  been  no  fraud  in  the  transaction  and 
'hat  therefore  the  plaintiffs  case  was  not 
sufficientlv  established. 

1.  Field  v.  Wilson.  6  B.  Mon.  (Kv.) 
479;   McLean   v.   Barton,  Harr.  Ch. 


(Mich.)  279;  Kreuger  v.  Grand  Rapids 
&  I.  R.  Co.,  51  Mich.  142;  14  Am.  & 
Eng.  R.  Cas.  98;  Hencken  v.  United 
States  Life  Ins.  Co.,11  Daly  (N.  Y.)  282; 
Thompson  v.  Blair,  3  Murph.  (N.Car.) 
583;  Helms  v.  McFadden,  18  Wis.  191; 
Meader  v.  Norton,  78  U.  S.  (11  Wall.) 
442;  Norris  v.  Haggin,  28  Fed.  Rep. 
275- 

Unreasonable  Delay. — A  suit  was  not 
brought  until  after  a  delay  of  twenty 
years  from  the  accrual  of  the  right  of 
action.  No  disability  or  excuse  for  the 
delay  was  shown,  and  it  did  not  appear 
that  there  had  been  any  new  discovery 
of  facts,  although  the  persons  charged 
with  the  fraudulent  act  and  his  grantee 
were  dead.  It  was  held  that  the  suit 
was  barred  by  the  plaintiff's  laches. 
The  court  said:  "A  court  of  equity  will 
lend  its  aid  to  detect  and  redress  a 
fraud,  notwithstanding  the  lapse  of 
time;  but  when  the  fraud  is  discovered 
the  parties  must  act  upon  that  discovery 
within  a  reasonable  time.  The  parties 
seeking  redress  should  not  wait  for  a 
period  of  between  twenty-three  and 
twenty -four  years  until  those  who  are 
cognizant  of  the  transaction  shall  have 
paid  the  debt  of  nature  and  no  one  is 
left  to  deny  or  explain  the  allegation, 
without  giving  any  excuse  for  this  de- 
lay." McLean  v.  Barton,  Harr.  Ch. 
(Mich.)  279. 

Enforcement  of  Legal  Bight. — When 
the  complainant  is  seeking  to  enforce  a 
legal  right  by  means  of  a  suit  in  equitv, 
if  the  remedy  at  law  is  barred,  the  bill 
must  affirmatively  show  that  it  was  filed 
within  the  statutory,  period  of  limita- 
tion after  the  discovery  of  the  fraud. 
Field  v.  Wilson,  6  B.  Mod.  (Ky.)  479. 

Surrender  of  Life  Policy. — The  agent 
of  an  insurance  company,  by  misrepre- 
senting that  his  policy  was  forfeited, 
induced  the  insured,  who  had  become 
too  feeble  to  withstand  any  urgent  de- 
mands, to  surrender  it.  A  delay  of  two 
months  took  place  before  the  filing  of  a 
bill  for  its  revival.  It  was  held  that 
the  delav  was  not  sufficient  to  preclude 
relief.  Tabor  v.  Michigan  Mutual  Life 
Ins.  Co.,  44  Mich.  324. 

2.  Steele  v.  Kinkle,  3  Ala.  352;  Pipe 
v.  Smith,  5  Colo.  146;  Leavenworth 
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complainant  must  have  full  knowledge  of  the  facts  relative  to  the 
fraud,  and  that  submission  to  one  fraudulent  misrepresentation 
does  not  bind  him  to  submit  to  all  he  afterwards  discovers.1 
When  the  rights  of  third  parties  have  intervened,  the  court  will 
not,  even  in  a  case  of  fraud,  readily  grant  relief  after  a  great  lapse 
of  time.*  Fraud  having  been  established  against  a  party,  it  is 
for  him,  if  he  allege  laches  in  the  other  party,  to  show  when  the 
latter  acquired  a  knowledge  of  the  truth,  and  to  prove  that  he 
knowingly  forebore  to  assert  his  right3. 

2.  Bescission  of  Contract. — Upon  discovery  of  fraud,  the  right  to 
rescind  must  be  promptly  exercised.  Delay  after  acquiring  knowl- 
edge will  generally  bar  relief,4  especially  where  the  delay  has 
caused  injustice  to  the  opposite  party.  In  considering  the  effect 
of  the  delay  the  court  will  take  into  consideration  the  injustice  of 
allowing  a  party  to  wait  until  he  sees  whether  it  is  for  his  advan- 
tage to  disaffirm,5  a  great  change  in  the  value  of  the  property ; 6 


County  v.  C.  R.  I.  &  P.  R.  Co., 
12  Am.  &  Eng.  R.  Cas.  354. 

1.  Pierce  v.  Wilson,  34  Ala.  596. 

2.  James  v.  Atlantic  Delaine  Co.,  3 
Cliff.  (U.  S.)  614;  Horsford  v.  Gudger, 
35  Fed.  Rep.  388;  Liverpool  Royal 
Bank  v.  Grand  June.  R.  etc.  Co.,  125 
Mass.  490. 

8.  Hurd  v.  Lindsay  Petroleum  Co., 
L.  R..  5  P.  C.  221. 

4.  See  Sheffield  Land,  Iron  and  Coal 
Co.  v.  Neill  (Ala.),  6  So.  Rep.  1;  Hat- 
field t*.  Montgomery,  2  Port.  (Ala.)  58; 
Martin  v.  Globe  Insurance  Co.  (111.),  4 
West.  Rep.  127;  Hunt  v.  Blanton,  89 
Ind.  38;  Butler  v.  Butler,  21  Kan.  521; 
Harrod  v.  Fauntleroy,  3  J.  J.  Marsh. 
(Ky.)  548;  Buckingham  v.  Dorsey,  I 
Md.  Ch.  31;  Herriman  v.  Townsend 
(Me.),  2  New  Eng.  Rep.  458;  Learned 
v.  Foster,  117  Mass.  365;  Evans  v. 
Bacon,  99  Mass.  213;  Zallee  v.  Con- 
necticut Mut.  Ins.  Co.,  12  Mo.  App. 
nt;  Lynch's  Admr.  v.  Vanneman  (N. 
J.),  18  Atl.  Rep.  468;  Chetwood  v.  Ber- 
rian,  39  N.  J.  Eq.  203;  Strong  v.  Strong, 
102  N.  Y.69;  Schiffer  v.  Dietz.  83  IN. 
Y.  300;  Smith  v.  Greaves,  15  Lea 
(Tenn.)  459;  Montgomery  v.  Hobson, 
Meigs  (Tenn.)  437;  Loader  v.  Clarke, 
2  Macn.  &  G.  382;  Coddington  v.  Rail- 
road Co.,  103  U.  S.  409;  Northern  Pac. 
R.  Co.  v.  Kindred,  14  Fed.  Rep.  77. 

Delay  of  a  year  after  acquiring 
knowledge  of  an  assignment  of  a  mort- 
gage by  an  attorney  who  squandered 
the  money  received,  was  where  it  ap- 
peared that  during  that  time  the  mort- 
gagee lived  with  his  attorney  and  took 
no  steps  to  repudiate  the  assignment, 
Meld  to  be  sufficient  to  bar  a  suit.  Chet- 


wood v.  Derrian,  39  N.  J.  Eq.  203,  517. 
An  unexensed  delay  of  five  months 

has  been  held  sufficient  to  bar  a  suit  by 
a  purchaser  who  had  bought  and  paid 
for  land  and  accepted  a  deed  for  it  to 
set  aside  the  executed  contract  in  the 
absence  of  any  excuse  for  the  delay. 
Hunt  v.  Blanton,  89  Ind.  38. 

A  conveyance  of  property  In  evasion 
of  marriage  rights  cannot  be  set  aside 
where  the  complaining  party  has  been 
guilty  of  laches.  Loader  v.  Clarke,  2 
Macn.  &  G.  382.  See  also  Butler  v. 
Butler,  21  Kan.  521. 

Where  a  woman,  by  giving  a  deed 
about  a  year  before  her  death,  disinher- 
its her  only  son,  an  unexplained  delay 
of  five  years  after  her  death  before  an 
attempt  was  made  to  set  aside  the  con- 
veyance for  incapacity  and  undue  in- 
fluence will  defeat  an  action  at  the  in- 
stance of  the  son.  Hall  T.Cole  (W. 
Va.),  8S.  E.  Rep.  516. 

5.  A  bill  for  the  rescission  of  a  contract 
of  purchase,  on  the  ground  of  the  ven- 
dor's false  representations,  was  tiled 
thirteen  or  fourteen  years  after  the  dis- 
covery of  the  fraud,  and,  although  it  al- 
leged that  the  complainant  abandoned 
the  land  on  the  discovery  of  the  fraud, 
it  showed  no  act  on  his  part  which 
would  have  precluded  him  from  enforc- 
ing the  specific  performance  of  the  con- 
tract if  a  favorable  fluctuation  of  the 
price  of  land  had  made  it  his  interest  to 
do  so.  The  laches  was  held  fatal  to 
the  relief  on  demurrer  for  the  want  of 
equ.ty.  Askew  z:  Hooper,  28  Ala.  634. 

6.  Harkness  v  L'nderhill,  1  Black 
(U.  S.)  316;  Veazie  v.  Williams,  3 
Story  (U.  S.)  611;  Cox  v.  Montgom 
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a  change  in  the  condition  of  the  property;1  loss  of  testimony;* 
and  the  death  of  parties  to  the  transaction.8  It  would  appear 
that  delay  after  acquiring  knowledge,  or  being  put  upon  enquiry 
and  having  the  means  of  acquiring  knowledge,  is  to  be  treated  as 
tending  strong  to  confirm  the  fairness  of  the  transaction,4  espe- 
cially if  the  person  complaining  has  recognized  the  validity  of  the 
transaction,  and  has  treated  the  property  in  all  respects  as  his 
own.5 

As  in  other  cases,  a  party  must  have  acquired  knowledge  of 
the  fraud  before  he  is  chargeable  with  laches  ;°  and  a  suit  will 


ery,  36  111.  396;  Pettijohn  v.  Williams, 
2  Jones.  Eq.  (N.  Car.)  356. 

Delay  of  eighteen  months  has,  when 
taken  in  connection  with  the  fact  that 
the  value  of  the  property  in.  the  locality 
changed  with  great  rapidity,  been  held 
to  be  such  unreasonable  delay  as  barred 
a  suit  to  rescind  a  contract  for  the  sale 
of  land.   Cox  v.  Montgomery,  36  111. 

39°-  * 
1.  Disbrow    v.   Jones,    Harr.  Ch. 

(Mich.)  102. 
3.  Jenkins  v.  Pye,  12  Pet.  (U.  S.) 

241;  Veazie  v.  Williams,  3  Story  (U. 

S.)  611;  Haldane  v.  Sweet,  55  Mich. 

196;  Hough  v.  Richardson,  3  Stor}-  (U. 

S.)  659;  Wilkinson  v.  Sherman  (N.  J.), 

18  Atl.  Rep.  228. 

3.  Jenkins  v.  Pye.  12  Pet.  (U.  S.) 
241 ;  Westby  v.  Westby,  1  Con.  &  L. 
537- 

4.  Martin  v.  Pycroft.  2  DeG.  M.  & 
G.  785,  rev'g  21  L.  J.,  N.  S.,  Ch.  448. 
See  also  Coddington  v.  Pensacola  & 
G.  R.  Co.,  103  U.  S.  409;  York  v.  Pas- 
saic Rolling  Mill  Co.,  30  Fed.  Rep. 
471;  Matlock  v.  Todd,  25  Ind.  128; 
Simrall  v.  Jacob,  14  B.  Mon.  (Ken.) 
493;  Trustees  etc.  v.  Gilbert.  12  N.J. 
Eq.  78;  Turner  v.  Collins,  41  L.  J.,  Ch. 
558 

6.  Haldane  v.  Sweet,  55  Mich.  196. 
See  also  Gifford  v.  Thorn,  9  N.J.  Eq. 
702. 

6.  Veazie  v.  Williams,  8  How.  (U. 
S.)  134;  Doggett  v.  Emerson,  3  Story 
(U.  S.)  700;  Smith  v.  Babcock,  2 
Woodb.  &  M.  (U.  S.)  246;  Martin  v. 
Martin,  35  Ala.  560;  Duff  v.  Duff,  71 
Cal.  513;  Harris  v.  Mclntyre,  118  III. 
275;  Nealon  v.  Henry,  131  Mass.  153; 
Gilpin  v.  Smith,  19  Miss.  109;  Ham- 
mond v.  Stanton,  4  R.  I.  65;  Wall  v. 
Cockerell.  10  H.  L.  Cas.  229;  Savery  v. 
King,  35  Eng.  Law  &  Eq.  100. 

A  complaint  which  prayed  for  relief 
on  the  ground  of  concealed  fraud  al- 
leged that  plaintiff's  husband  had,  in 
1863,  executed  a  power  of  attorney  to 


defendant's  ancestor  empowering  him 
to  sell  certain  real  estate;  that  soon 
thereafter  he  left  the  State  and  never 
returned,  and  during  the  next  ten  years 
defendant's  ancestor,  secretly,  without 
consideration  and  without  notice  to 
plaintiff's  husband,  conveyed  to  de- 
fendants, who  were  conversant  with  the 
fraud,  the  property  in  question;  that 
shortly  after  the  death,  •  in  1875,  °f 
plaintiff's  husband,  who  devised  all 
his  property  to  plaintiff,  she  was  in- 
formed by  defendants  that  she  had  no 
claim;  and  that  in  1879  sne  was  ^rst  in" 
formed  of  the  fraudulent  conveyances. 
Held,  that  the  complaint  showed  a  good 
cause  of  action  for  concealed  fraud  not 
barred  by  laches.    Duff  v.  Duff,  71  Cal. 

Trustees  placed  money  in  the  hands 
of  their  solicitors  for  investment,  and 
the  solicitors,  by  means  of  fraud  prac- 
ticed on  A,  induced  him  to  execute  a 
mortgage  of  property  to  the  trustees, 
handed  to  them  the  deeds,  and  appro- 
priated the  money  to  their  own  use. 
No  part  of  the  consideration  money 
was  paid  to  A.  The  solicitors  became 
bankrupt.  The  trustees  brought  an  ac- 
tion against  A  on  the  covenant,  who 
allowed  judgment  to  go  by  default  in 
ignorance  of  the  facts.  Held,  that  A 
was  entitled  to  have  the  deeds  cancelled. 
The  onus  of  proving  a  case  of  acquies- 
cence was  on  the  mortgagees,  and  could 
not  be  discharged,  except  by  proving 
that  the  mortgagor  was  aware  of  the 
time  and  manner  in  which  the  mort-' 
gagees'  money  was  deposited  with  the 
solicitors,  and  of  the  fact  that  no  part 
of  it  had  been  applied  for  the  use  and 
benefit  of  the  mortgagor.  Wall  v.  Cock- 
erell, 10  H.  L.  Cas.  229.  Lord  West- 
bury  said:  "It  is  most  clear  that  these 
facts  were  not  known  to  the  appellant 
until  the  month  of  April,  1859.  The 
respondents  knew  from  the  beginning 
that  unless  the  Messrs.  Hall  had  paid 
or  applied  for  the  use  of  the  appellant 
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not  be  barred  if  brought  within  a  reasonable  time  of  the  discov- 
ery of  the  fraud.1 

It  would  appear,  too,  that  the  party  complaining  must  be  fully 
apprised  of  all  the  facts  relating  to  the  fraud  before  he  can  be 
guilty  of  laches,  and  that  the  discovery  of  only  part  of  the  fraud 
is  not  sufficient.*  The  parties  must  use  reasonable  diligence  in 
ascertaining  the  facts,3  but  want  of  diligence  alone  in  discover- 
ing the  fraud  will  not  affect  the  right  to  rescind  when  the  rights 
of  third  parties  have  not  intervened.4 

XX VUL  Guardian's  Accounts. — See  Guardian  and  Ward,  9 
Am.  &  Eng.  Encyc.  of  Law  145. 

XXIX.  DrnnrcTioirs.— See  Injunction,  10  Am.  &  Eng.  Encyc. 
of  Law  802. 

XXX  Suits  to  Set  Aside  Judgments. — It  is  a  general  principle, 
rigidly  adhered  to  by  courts  of  equity,  that  a  judgment  will  not 
be  set  aside  or  enjoined  if  the  defendant  has,  by  his  laches,  failed 
to  avail  himself  of  an  opportunity  to  defend.5  But  the  applica^ 
tion  of  this  rule  is  dependent  upon  the  fact  that  the  party  has 
knowingly  had  a  day  in  court,6  and  if  the  judgment  is  void  upon 
its  face,  no  lapse  of  time,  however  great,  can  give  it  validity.' 

Where  relief  is  sought  on  the  ground  that  the  judgment  was 
obtained  by  fraud,  a  failure  to  attack  it  within  a  reasonable  time 
after  the  discovery  of  the  fraud  will  bar  any  remedy,  especially 
when  parties  have  died,  or  there  has  been  a  loss  of  evidence  or 
change  of  circumstances  during  the  interval.8 

the  debt  which,  on  the  4th  of  February,  6.  Brown  v.  County  of  Buena  Vista, 
1853,  became  due  from  them  to  the  re-  95  U.  S.  157;  Marine  Ins.  Co.  v.  Hodg- 
spondents,  no  consideration  had  been  son,  7  Cranch  (U.  S.)  332;  Nelms  v. 
given  for  the  mortgage;  and  the  appel-  Prewitt,  37  Ala.  389;  Jamison  v.  May, 
lant,  until  some  time  in  April,  1859,  13  Ark.  600;  York  v.  Clopton,  32  Ga. 
had  some  reason  to  believe,  both  from  362;  Center  Township  v.  Marion  Coun- 
the  demands  of  the  respondents  and  the  ty,  no  Ind.  579;  Hitch  v.  Fenby,6  Md. 
assurances  of  Messrs.  Hall  that  the  218;  Sargeant  v.  Bigelow,  24  Minn.  370; 
£5,000  had  been  bona  fide  paid  by  the  Duncan  v.  Lyon,  3  Johns.  Ch.  (N.  Y). 
respondents  to  the  Messrs.  Hall  on  the  351;  Quinn  v.  Wetherbee,  41  Cal.  247. 
credit  and  for  the  purposes  of  the  mort-  6.  Owens  v.  Ranstead,  22  111.  161. 
gages.  The  bill  is  filed  within  a  month  See  also  Jeffery  v.  Fitch,  46  Conn.  601; 
after  the  truth  is  discovered.  Under  Brooks  v.  Spann,  63  Miss.  198. 
these  circumstances  it  is  impossible  to  7.  In  Shaefer  v.  Gates,  2  B.  Mon. 
impute  to  the  appellant  laches  or  acqui-  (Ky.)  457,  38  Am.  Dec  164,  it  was  held 
escence  or  an  intention  of  confirming  that  a  judgment  against  an  infant 
the  respondent's  title."  which  showed  on  its  face  that  the  de- 

1.  Veazie  v.  Williams,  8  How.  (U.  fendant  was  not  properlv  served,  could 
S.)  134;  Smith  v.  Babcock,  2  Woodf.  &  not  be  enforced,  although  twenty-three 
M.  (U.  S.)  246;  Taylor  v.  Hopkins,  40  years  had  elapsed  since  the  rendition. 
111.  442;  Nealon  v.  Henry,  131  Mass.  8.  Graham  v.  Boston,  II.  &  E.  R. Co., 
153;  Gilpin  v.  Smith,  19  Miss.  109;  118  U.  S.  161;  25  Am.  &  Eng.  R.  Cas. 
Highberger  v.  Stiffler,  21  Md.  338.  53;  Randolph  v.  Ware,  3  Cranch  (U. 

2.  Pierce  v.  Wilson,  -54  Ala.  596.  S.)  503;  Sullivan  v.  Andol,  4  Hughes 
S.Wright   v.  Todd,  10    B.  Mon.    (U.S.)  290;  6  Fed.  Rep.  641;  Pacific  R. 

(Ky.)  456.  Co.  v.  Missouri  Pac.  R.  Co.,  12  Fed. 

4.  Duffield  v.  Barnum,  W.  &  I.  Rep.  641 ;  Lumpkin  v.  Snook,  63  Iowa 
Works,  64  Mich.  293;  Dayton  v.  Mon-  515;  Baker  v.  Grundy's  Heirs,  1  Duvall 
roe,  47  Mich.  193.  See  also  Allore  v.  (Ky.)  281;  Zoellner  v.  Zoellner,  46 
Jewell,  94  U.  S.  506  Mich.  511;  Campau  v.  Van  Dyke,  15 
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XXXI.  Quieting  Title  and  Removing  Cloud. — A  person  in  pos- 
session may  lie  by  until  his  possession  is  invaded  or  his  title  is  at- 
tacked before  taking  steps  to  vindicate  his  right.1  Accordingly, 
lapse  of  time  forms  no  bar  to  a  bill  brought  to  quiet  title  by  a 
complainant  in  possession*  But  when  the  plaintiff  is  out  of  pos- 
session it  would  appear  that  the  defence  of  laches  is  available.8 
If  the  plaintiff  is  out  of  possession  and  his  right  to  maintain  an 
action  of  ejectment  is  barred  by  the  statute  of  limitations,  a  court 
of  equity  will  not  grant  a  decree  quieting  his  title,  such  relief 
being  without  value  when  the  plaintiff  cannot  recover  possession 
under  the  title.4 

XXXTT.  Equitable  Titles  to  Land. — Laches  will  not  be  imputed 
to  one  in  peaceable  possession  of  land  for  delay  in  resorting  to  a 
court  of  equity  to  establish  his  right  to  the  legal  title.  The  pos- 
session is  notice  to  all  of  the  possessor's  equitable  rights,  and  he 
need  only  assert  them  when  he  may  find  occasion  to  do  so.'  If 


•  Mich.  371;  Hefferman  v.  Howell,  90 
Mo.  344;  Corwithe  v.  Griffing,2i  Barb. 
(N.  Y.)  9;  Pendleton  t>.  Galloway,  9 
Ohio  17S;  Sedlak  v.  Sedlak,  14  Oreg. 
540;  Drinkard  v.  Ingram.  21  Tex.  650; 
73  Am.  Dec.  250.  See  also  Champion 
v.  Woods  (Cal.),  21  Pac.  Rep.  534. 

1.  Orthwein  v.  Thomas  (111.)  21  N. 
E.  Rep.  430,  434. 

3.  Reardon  v.  Searcy,  3  A.  K.  Marsh. 
(Ky.)  539;  s.  c,  1  Litt.  53.  See  also 
Patrick  i\  Isenhart,  20  Fed.  Rep.  339; 
Harmon  v.  Dyer,  3  Mac  Arthur  (D.  C.) 
292. 

8.  Haskins  v.  Wallet,  63  Tex.  213; 
Bausman  v.  Kelley,  38  Minn.  197; 
Conklin  v.  Wehrman,  38  Fed.  Rep. 
874,  877;  Birdsall  v.  Johnson,  44  Mich. 
»34- 

Invalid  Tax. — The  right  to  maintain 
a  suit  under  the  New  Jersey  statute  to 
quiet  title  by  removing  cloud  caused  by 
a  sale  for  alleged  illegal  taxes,  may  be 
lost  through  laches  in  failing  to  ques- 
tion the  validity  of  the  tax  bv  certiorari. 
Baldwin  v.  Elizabeth,  42  f>J.  J.  Eq.  11. 
See  also  Jersey  City  v.  Lembeck,  31  N. 
J.  Eq.  255. 

A  delay  of  twenty-five  years  with 
knowledge  that  others  were  asserting 
title  to  the  realty  in  dispute,  was  held. 
sufficient  to  bar  a  bill  to  remove  cloud 
and  quiet  title  in  Conklin  v.  Wehrman, 
38  Fed.  Rep.  874,  877. 

A  man  and  his  wife  who  had  content- 
edly lived  together  for  more  than  forty 
years,  fell  out  about  the  title  to  some 
land  which  the  wife's  father  had  con- 
tracted to  deed  to  the  husband,  but  had 
in  fact  deeded  to  the  wife,  apparently 
with  the  husband's  consent,  and  which 


the  wife  held,  at  any  rate,  for  twenty 
years  without  objection  from  him.  She 
then  sold  it,  and  with  the  proceeds 
bought  other  lands,  the  title  to  which, 
with  his  acquiescence,  she  took  in  her 
own  name,  though  the  husband  claimed 
to  have  acquiesced  under  a  misappre- 
hension. Held,  that  after  the  lapse  of 
time,  the  husband  could  not  maintain  a 
bill  to  remove  cloud  from  his  title. 
Morgan  v.  Morgan,  58  Mich.  612. 

Presumption  of  Knowledge. — The  con- 
tinuous adverse  possession  of  the  de- 
fendant and  his  grantors  for  many  years 
is  presumed  to  have  been  a  fact  known 
to  the  real  owners  of  the  estate.  Baus- 
man v.  Kelley,  38  Minn.  197;  Mc- 
Quiddy  v.  Ware,  20  Wall.  (U.  S.)  14. 
If  there  was  ignorance  of  the  adverse 
possession,  not  only  should  it  be  made 
to  appear,  but  it  must  be  excused  before 
plaintiff's  would  be  entitled  to  relief. 
Bausman  v.  Kelley,  38  Minn.  197. 

4.  Dumont  v.  Dufore,  27  Ind.  263. 

5.  Ruckman  v.  Cory,  129  U.  S.  387; 
Wilson  v .  Byers,  77  111.  76,  84;  Newell 
v.  Montgomery  (111.),  21  N.  E.  Rep. 
508;  Barbour  v.  Whitlock,  4  T.  B. 
Mon.  (Ky.)  180,  195;  May's  Heirs  r. 
Fenton,  7  J.  J.  Marsh.  (Ky.)  306,  309; 
Michie  v.  EUair,  54  Mich.  51S. 

An  owner  of  land  made  a  deed  to  his 
son  and  put  him  in  possession.  The 
deed  was  lost,  but  the  father  afterwards 
recognized  it  in  his  will  as  an  advance- 
ment. Ejectment  was  brought  by  the 
grantee  of  one  of  the  father's  heirs  to 
recover  possession  of  the  land  from  the 
son.  Held,  that  the  continued  posses- 
sion and  occupancy  of  the  son  was 
notice  to  all  of  his  claim  that  there  was 
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the  party  claiming  to  have  an  equitable  title  to  the  land  is  out  of 
possession,  his  equitable  right  will  be  barred  if  he  fails  to  take 
steps  within  a  reasonable  time  to  establish  it  unless  he  can  show 
an  actual  hindrance  or  impediment  caused  by  the  fraud  or  con- 
cealment of  the  party  in  possession.1  In  determining  the  validity 
of  an  equitable  claim  to  real  estate,  the  court  will  take  into  con- 
sideration such  questions  as  the  loss  of  muniments  of  title;*  the 


no  such  omission  on  his  part  in  perfect- 
ing the  right  he  claimed  as  the  law 
deemed  laches,  and  that  he  was  entitled 
to  a  decree  establishing  his  title.  Michie 
v.  Ellair.  54  Mich.  518. 

1.  Hall  v.  Law,  102  U.  S:  461;  United 
States  v.  Moore,  12  How.  (U.  S.)  209; 
Wagner  v.  Baird,  7  How.  (U.  S.)  234; 
Pindell  v.  Mulliken,  1  Black  (U.  S.) 
e8$;  Underwood  v.  Dugan,  24  Fed. 
Rep.  74:  Comer  v  Comer,  119  111.  170; 
Whipple  v.  Whipple,  109  111.  419; 
Murphy  v.  Blair,  12  Ind.  184;  Severns 
v.  Hill",  3  Bibb  (Ky.)  240;  Farrow  v. 
Farrow,  6  B.  Mon.  (Ky.)  482;  Allen  v. 
Allen,  47  Mich.  74;  Hendrickson  v. 
Hendrickson,  42  N.  J.  Eq.  6^7;  Chapin 
v.  Wright,  41  N.  J.  Eq.  438;  Weiss  v. 
Bethel,  8  Oreg.  522;  McGrew  v.  Foster, 
113  Pa.  St.  642;  Can-  v.  Wallace,  7 
Watts  (Pa.)  394;  Hughson  v.  Mande- 
ville,  4  Dessaus.  (S.  Car.)  87;  Hines  v. 
Thorn,  57  Tex.  98;  Carlisle  v.  Hart,  27 
Tex.  350;  Cholmondely  v.  Clinton,  T. 
&  B.  107. 

Presumption  of  Validity  of  Title. — In 
Pope  v.  Harrison,  16  Lea  (Tenn.)  82, 
and  Pope  v.  Alwell,  16  Lea  (Tenn.)  99, 
the  court  held  that  a  lapse  of  sixty 
years,  while  not  absolutely  conclusive 
against  an  action  in  equity  to  recover 
land  which  was  not  otherwise  barred, 
afforded  a  strong  presumption  of  the 
validity  of  a  judicial  sale  through 
which  the  defendants  derived  title. 

Laches  for  Less  tnan  Statutory  Period. 
— If  a  person  purchases  property  with 
knowledge  of  an  equitable  claim  prior 
to  his  own,  he  cannot  plead  laches  for  a 
period  less  than  the  statute  of  limita- 
tions as  a  defence  to  the  action,  no 
rights  of  third  persons  having  inter- 
vened. Connecticut  Life  Ins.  Co.  v. 
Eldridge,  102  U.  S.  545. 

Subrogation  to  Bights  of  Mortgagee. — 
A  sister  made  payments  on  a  mortgage 
of  her  brother  s  land  upon  the  under- 
standing that  she  was  to  be  substituted 
to  the  mortgagee's  rights.  She  in- 
tended that  her  brother  should  have  the 
land  free  of  expense  during  his  life,  and 
that  his  widow  should  have  a  home 
there  after  his  death.   Held,  that  a  suit 


brought  by  her  executor  and  trustee 
four  years  after  her  death,  three  years 
after  the  death  of  her  brother  and  three 
months  after  the  death  of  his  widows 
was  not  barred  by  laches,  the  facts 
having  come  to  his  knowledge  only  a 
short  time  previous.  The  court  .laid 
stress  upon  the  fact  that  the  bill  had 
been  filed  quite  as  soon  as  the  deceased 
would  have  enforced  the  mortgage  if 
she  had  lived.  Robertson  v.  MoweTl,  66 
Md.  530. 

Vendor  of  Lands. — The  laches  of  a 
vendor  in  claiming  land  in  the  posses- 
sion of  his  vendee,  who  has  set  up  an 
adverse  claim  as  purchaser  of  an  out- 
standing title,  will  be  sufficient  to  bar 
an  action.  Green  v.  Dietrich,  1 14  III.  636. 

The  proprietor  of  a  hotel  died  in- 
testate, leaving  a  wife  and  several  chil- 
dren, of  whom  plaintiff,  then  six  years 
of  age,  was  one.  Two  adult  sons,  in 
order  to  preserve  a  home  for  the  widow 
and  younger  children,  took  charge  of 
the  Hotel  property,  charged  themselves 
to  the  estate  with  the  value  of  the  prop- 
erty, paid  a  balance  due  of  the  purchase 
price,  and  continued  business  in  their 
own  name  for  more  than  thirty  years 
under  the  supposition  that  they  owned 
the  legal  title.  For  more  than  twenty 
years  after  attaining  majority,  plaintiff 
had  asserted  no  claim  to  the  property. 
Held,  that  her  claim  was  barred  by 
lapse  of  time.  Hendrickson  v.  Hen- 
drickson, 42  N.  J.  Eq.  657. 

Knowledge  of  Adverse  Possession.— 
To  charge  a  party  with  laches,  it  is  not 
necessary  that  he  should  have  knowl- 
edge of  the  defendant's  adverse  pos- 
session. Bowman  v.  Webber,  1  How. 
(U.  S.)  189. 

Parties  obtaining  wrongful  possession, 
and  setting  up  a  false  title  (under  color 
of  instruments  finally  condemned), 
during  the  investigation  of  which  they 
are  protected  in  their  possession  of  the 
court,  shall  not  avail  themselves  of  any 
length  of  possession  pending  the  in- 
vestigation, as  a  bar  to  the  person  who 
ultimately  proves  to  have  the  right. 
Bond  v.  Hopkins,  1  Sch.  &  Lef.  413. 

2.  Brewer  v.  Keeler,  42  Ark.  289. 
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loss  of  other  evidence;1  the  acquisition  of  rights  by  innocent 
third  parties ;  *  the  death  and  insolvency  of  persons  against  whom 
purchasers  otherwise  would  have  had  recourse ; 8  and  the  increased 
value  of  the  property.4 

XXXTTI.  Interest. — Where  interest  is  recoverable,  not  as  part 
of  the  contract,  but  by  way  of  damages,  if  the  plaintiff  has  been 
guilty  of  laches  in  unreasonably  delaying  the  prosecution  of  his 
claim,  it  may  be  properly  withheld.5  But  it  would  appear  that 
where  the  delay  of  the  plaintiff  in  bringing  his  action  has  been 
for  the  defendant's  benefit,  and  that  the  plaintiff  has  been  pre- 
vented from  having  his  damages  ascertained,  and  in  that  sense 
has  been  kept  out  of  the  sum  that  would  have  made  him  whole 
so  long  that  that  sum  is  no  longer  an  indemnity,  the  jury,  in  their 
discretion,  and  as  incident  to  determining  the  amount  of  the  ori- 
ginal loss,  may  consider  the  delay  caused  by  the  defendant,  and 
tnay  add  interest  on  the  original  damage.6 

XXXIV.  Costs. — Where  the  successful  party  has  been  guilty  of 
unnecessary  delay  in  instituting  proceedings,  the  costs  are  deemed 
to  be  within  the  discretion  of  the  court,  and  may  be  granted  or 
refused  as  to  the  court  seems  proper.7 


1.  Brewer  v.  Keeler,  42  Ark.  189 ; 
Lequatte  v.  Drury,  101  111.  77;  Page  v. 
Booth.  1  Rob.  (Va.)  161. 

2.  Harkness  v.  Underhill,  I  Black 
(U.  S.)  316;  Wall  v.  Arlington,  13  Ga. 
■88;  Howe  v.  South  Park  Commrs.,  119 
111.  101;  Chew  v.  Farmers'  Bank  of 
Maryland,  2  Md.  Ch.  232;  Page  v. 
Booth.  1  Rob.  (Va.)  161. 

5.  Chew  v.  Farmers'  Bank  of  Mary- 
land, 2  Md.  Ch.  232. 

4.  Harkness  v.  Underhill,  1  Black 
(U.  S.)  316;  Howe  v.  South  Park 
Commrs.,  119  III.  101. 

6.  Redfield  v.  Ystalyfera  Iron  Co., 
110  U.  S.  174;  Adams  Express  Co.  v. 
Milton,  11  Bush  (Kv.)  49;  Morford  v. 
Ambrose,  3  J.  J.  Marsh.  (Ky.)  688; 
Newel  v.  Keith,  11  Vt.  214;  Baun  v. 
Dalzell,  3  C.  &  P.  376;  Merry  v.  Ryes, 
1  Eden  1. 

Claim  for  Services  as  Agent. — In  New- 
el v.  Keith,  11  Vt.  214,  the  plaintiff  sued 
for  compensation  for  services  as  agent 
under  an  agreement  which  fixed  no 
time  of  payment.  The  services  lasted 
during  a  period  of  sixteen  years,  and 
the  claim  was  first  made  in  administra- 
tion proceedings  after  the  death  of  the 
principal.  It  was  held  that  under 
the  circumstances  interest  ought  only 
to  be  allowed  from  the  principals 
death. 

6.  Delay  Pending  Decision  of  Test 
Case. — In  an  action  for  damages  for 
.flooding  lands  it  was  urged  that  interest 


should  not  be  added  because  the  delay 
arose  from  the  plaintiff's  not  bringing 
his  action.  He  had,  however,  presented 
his  claim,  and  was  informed  that  the 
defendants  denied  their  liability.  A 
case  involving  the  same  questions  was 
then  pending,  and  plaintiff  delayed 
until  that  had  been  decided  before 
bringing  suit.  It  was  held  that  the  de- 
lay was  caused  by  the  defendant  as 
truly  as  if  a  suit  had  been  begun  and 
continued  to  await  the  decision  in  the 
test  case,  and  that  interest  was  properly 
allowed.  Frazer  v.  Bigelow  Carpet 
C6.,  141  Mass.  126. 

7.  Barge's  Appeal,  108  Pa.  St  510; 
Colclough  v.  Sterum,  3  Bligh  181; 
Lamare  v.  Dixon,  L.  K.,  6  H.  414; 
South  Eastern  Ry.  Co.  v.  Brogden, 
3  Macn.  &  G.  8,  28. 

Discretion  of  Court. — By  the  articles  of 
incorporation  of  the  American  Acad- 
emy of  Music,  Philadelphia,  stock- 
holders holding  five  shares  were  en- 
titled to  receive  tickets  for  admission  to 
a  certain  portion  of  the  house.  It  had 
long  been  the  custom  of  certain  share- 
holders to  make  a  fictitious  sale  of  five 
shares  to  persons  who  purchased  them 
for  the  sake  of  obtaining  tickets  of  ad- 
mission. This  practice,  which  had 
existed  from  the  first  incorporation  of 
the  company,  began  to  injuriously  affect 
the  other  stockholders  only  about  two 
or  three  years  before  a  suit  was  brought 
to  enjoin    the  practice,  there  having 
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XXXV.  Evxdehce. — The  burden  of  proof  is  on  the  party  alleging 
laches;1  and  if  fraud  on  the  part  of  a  defendant  relying  upon 
laches  is  proved,  he  must  prove  that  the  plaintiff  was  guilty  of 
delay  after  acquiring  knowledge  of  his  rights.* 

XXXVX  Pleading. — The  person  seeking  relief  must  set  forth  the 
reasons  for  the  delay,  the  means  used  by  the  respondent  to  con- 
ceal his  fraud,  and  the  time  when  and  manner  in  which  he  first 
acquired  knowledge  of  the  facts.* 

If  the  laches  of  the  plaintiff  and  the  staleness  of  his  claim  is 
apparent  from  the  pleadings,  objection  may  be  taken  by  way  of 
demurrer  *  It  is  not  necessary,  however,  that  the  defence  should 
be  pleaded.  If  the  evidence  shows  laches  on  the  part  of  a 
plaintiff,  objection  may  be  taken  at  the  hearing  and  relief  will  be 
denied.5 


been  up  to  that  time  ample  accommo- 
dation for  all  the  stockholders  who 
wished    to   avail    themselves   of  the 
privilege.     The    suit    was  brought 
against  the  company  and  two  of  the 
directors  to  enjoin  them  from,  contin- 
uing the  practice  of  fictitiously  trans- 
ferring shares  to  persons  who  simply 
wished  to  obtain  admission  to  the  per- 
formances.    The    injunction  having 
been  granted,  it  was  held  that  under 
the  circumstances  the  compan}'  were 
properly  found  liable  in  the  costs  of  the 
suit    The  court  said:  "As  to  the  ques- 
tion of  costs,  we  do  not  think  they 
should  be  imposed  upon  the  plaintiffs 
who  are  successful  in  their  suit,  on  the 
theory  of  laches.    It  is  true  the  practice 
of  issuing  tickets  of  admission  in  similar 
circumstances  had  long  prevailed.  But 
as  it  worked  no  practical  injury  to  the 
plaintiffs,  they  were  scarcely  to  be  sub- 
jected to  a  duty  to  litigate  for  their 
rights.    The  practice  only  prevailed  to 
an  extent  sufficient  to  affect  the  rights 
of  the  plaintiffs  for  two  or  three  years 
before  suit  was  brought,  and  we  do  not 
think  a  delay  during  such  a  period  of 
entering  into  litigation,  which  most  per- 
sons wisely  dread,  can  be  called  laches. 
On  the  other  hand,  the  two  principal 
defendants  might  well  say  that  they 
did  but  follow  an  example  which  had 
been  set  and  followed  for  a  number  of 
years  without  objection.     Of  course 
they  might,  nevertheless,  incur  the  pen- 
alty of  costs,  but  the  discretion  of  the 
court  below  has  imposed  them  on  the 
corporation,  which  at  least  sanctioned 
and  participated  in  the  objectionable 
practice,  and  we  do  not  feel  warranted 
in  interfering  with   that  discretion." 
Barge's  Appeal,  108  Pa.  St.  510. 

1.  Wall  v.  Cockrell,  1  H.  L.  Cas.  229. 


12  C.  of  L. — 39 


See  also  Pickering  v.  Staniford,  2  Ves. 
Jr.  581. 

3.  Lindsay  Petroleum  Co.  v.  Hurd, 
L.  R.,  t,  P.  C.  221. 

S.  Marsh  v.  Whitmore,  21  Wall.  (U. 
S.)  178,  i8t;  Badger  v.  Badger,  2  Wall. 
(U.  S.)  95;  s.  c,  2  Cliff.  (U.  S.)  137; 
Stearns  v.  Page,  7  How.  (U.  S.)  819;  s. 
c,  1  Story  (U.  S.)  204,  215. 

4.  Lansdale  v.  Smith,  106  U.  S.  392; 
Spiedel  v.  Henrici,  120  U.  S.  377,  7 
Sup.  Ct.  Rep.  610;  Sullivan  v.  Port- 
land etc.  R.  Co,  94  U.  S.  811; 
Maxwell  v.  Kennedy,  8  How.  (U.  S.) 
210;  Copen  v.  Flesher,  1  Bond  (U.  S.) 
440;  Solomon  v.  Solomon,  81  Ala.  505; 
Furlong  v.  Riley,  103  111.  628;  Hall  y. 
Fullerton,  69  111.  448;  School  Trustees 
v.  Wright.  12  111.  432;  Williams  v.  First 
Presbyterian  Society,  1  Ohio  St.  478. 

Laches  cannot  be  taken  advantage  of 
by  demurrer  if  it  can  only  be  made  out 
inferentially  from  the  statements  in  the 
plaintiff's  pleadings.  To  be  available 
it  ought  to  be  expressly  pleaded.  Del- 
oraine  v.  Browne,  3  Bro.  C.  C.  633; 
Turner  v.  Borlase,  11  Sim.  17;  Mitf.  PI. 
212;  Sheldon  v.  Keokuk  Northern  Line 
Packet  Co.,  10  Biss.  (U.  S.)  470. 

8.  Sullivan  v.  Portland  etc.  R.  Co., 
94  U.  S.  811;  Fisher  v.  Boody,  1  Curt. 
(U.  S.)  206,  218;  Baker  v.  Biddle,  1 
Baldw.  (U.  S.)  394,  418;  Adams  v. 
Taylor,  14  Ark.  62;  Kline  v.  Vogel,  90 
Mo.  239.  But  compare  Baent  v. 
Kennicutt,  57  Mich.  268;  Ross  v. 
Willoughbv.  10  Price  2;  Leavenworth 
County  v.  "Chicago  R.I  &  P.  R.  Co., 
12  Am.  &  Eng.  R.  Cas.  354. 

Plea  of  Hot  Guilty. — In  an  action  of 
trespass  to  try  title  the  defence  of 
laches  may  be  made  under  the  plea  of 
not  guilty.  Montgomery  v.  Noyes 
(Tex.),  ti  S.  W.  Rep.  138. 
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LAKES  AND  PONDS — (See  also  ACCRETION;  BOUNDARIES; 
Dams  ;  Fish  and  Fishing  ;  Ice  and  Ice  Companies  ;  Waters 
and  Water  Courses). 


I.  In  General,  611. 

1.  Scofe  of  Terms,  611. 

(a)  Size  as  Distinguishing 
Lake  from  Pond,  611. 

2.  Lake    Distinguished  from 

Stream,  611.  IV. 

(a)  Current  as  Criterion,  611. 

(b)  When  Lake  Is  running 

Stream,  612. 

3.  Navigable  Lakes  and  Waters, 

612. 

(a)  In  General,  612. 
(*)  Lake  Held  Not  Navigable, 
613. 

4.  Outlet  Streams  Flowing from 

Lakes,  613. 

(a)  When  Not  Mere  Surface 

Water,  613. 

(b)  Riparian  Rights  in  Irri- 

gating Ditch,  614. 

(c)  Drainage  of  Lake  Inter- 

fering -with  Flow  of  V. 
Water,  614. 

(d)  Ownership  of  Bed  of  Lake 

or  Pond,  614. 
II.  Title  to  Lakes  and  Ponds,  615. 

1.  Rights  of  Crown  Under  Brit- 

ish Decisions,  615. 

2.  Great  Inland  Lakes  in  the 

United  States,  615.  VI. 

(a)  New  Tork  Doctrine,6i6. 

(b)  Vermont  Doctrine,  616. 

(c)  Michigan  Doctrine,  617. 
id)  Federal  Doctrine,  617. 

(*)  Exceptional  View  in  New 
Jersey,  617. 

3.  Grant  by  State,  617. 

(a)  Effect  in  New  Tork,  617. 

(b)  Scope  of  Grants,  618. 
III.  Rights  Concerning  Lakes  and 

Ponds,  618. 

1.  Riparian  Rights,  618. 

(a)  Under  Early  English 
Authorities,  618. 

(£)  Under  Massachusetts 
Law,  619. 

'(c)  Concerning  Lake  Muske- 
gon, 619. 

(d)  As  Depending  on  Title  to 

Bank,  619.  Vn. 

2.  Right  to  Construct  Wharves, 

620. 

(a)  General  Doctrine,  620. 

3.  Right  of  Access,  622. 

(a)  Nature  of  Right,  622. 

(b)  Interference  with  Access, 

622. 

(c)  Appropriation  as  Produc- 
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/ay  Special  Damage, 
624. 

4.  J?t£*/  /«  C«/  a*a*  Take  Icefcb 

5.  Rights  of  Individual  Owners 

of  Lakes  and  Ponds,  626. 
Right  of  Pishing,  626. 

1.  In  General,  626. 

(a)  Cannot  Be  Acquired  by 

Custom,  626. 
(*)  What  Are  Private  Ponds 

in  Pennsylvania,  627. 

2.  Public  Rights',^. 

(a)  .ffy  Custom  in  Michigan, 
627. 

(i)  In  Lake  Erie  and  Its 
Bays,  627. 

3.  Private  Rights,  628. 
(a)  /»  A^ew  Jersey,  628. 

(*)  When  Used  by  Individual 
Considered  Permissive, 
628. 

Wrongs  Concerning  Lakes  and 
Ponds,  628. 

1.  Obstructing  View  and 

Diversion  of  Water,  628. 

2.  Pond  Owner  Erecting  Dam 

and  Draw- Gate,  629. 

3.  Lowering  Pond  by  Deepening 

Drain,  630. 
Use    for  Aqueduct  Purposes, 
630. 

1.  Uses  in  General,6y>. 

(a)  Matter  One  of  Statutory 

Construction,  630. 

(b)  Taking    Waters  Insuffi- 

ciently Described,  631. 

(c)  When  Petition  for  Dam- 

ages Too  Late,  631. 

(d)  Sinking  Wells  to  Inter- 

cept Underground  Cur- 
rents, 631. 

2.  Equitable  Remedies  Against 

Aqueduct  Corporation,  632. 

(a)  For    Interference  with 

Great  Pond,  632. 

(b)  For  Tapping  and  Draw- 

ing Off  Undergronnd 
Sources  of  Water  Sup- 
ply. 633. 

Great  Ponds,  634. 

I.  What  Constitutes  in  Massa- 
chusetts, 634. 

(a)  In  General,  634. 

(b)  Area   of  Over  Twenty 

Acres,  634. 

(c)  When  Not  Regarded  as 

Above  Ebb  and  Flow  of 
Tide,  634. 
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(</)  Increase  by  Dam,  635. 

2.  Public  Rights  in  Great  Ponds, 

635- 

(a)  Fishing  and Fowling,6ji;. 
(4)  Purpose  to  Make  Various 
Privileges  Free,  635. 

(c)  Uses  Included  as  they 

Arise,  635. 

(d)  Enumeration  of  Uses,  635. 

3.  Right  of  Fishing  in  Great 

Ponds,  636. 
(a)  Compensation  for  Taking 
Land  for  Fishery  of 
Ale  Wives,f>2,(>. 

4.  Lease  of  Great  Ponds,  636. 
(a)  Inclusion   of  Migratory 

Fish,  636. 
(4)  When    Pond  Is  Placed 
Where  Fish  Are  A  rtifi- 
cially  Cultivated,  etc., 
636. 

(<•)  Enclosures    and  Appli- 
ances, 637. 

(d)  Sufficiency  of  Occupation 

of  Pond,  637. 

(e)  Constitutionality  of  Stat- 

ute, etc.,  637. 

5.  Title    to    Great  Ponds  in 

Massachusetts,  637. 
(a)  By  Grant  from  King,  637 
(4)  Scope  of  Charters.  638. 
(<•)  Eights  and  Powers  Con- 
ferred, 638. 

6.  Colony  Ordinance  of  Massa- 

chusetts. 638. 
(a)  Operation  of  Ordinance, 
638. 

(4)  State  Ownership  of  Great 
Ponds,  639.  • 

7.  Eminent  Domain  in  Case  of 


Great  Ponds,  639. 
(a)  Decision  Favoring  Con- 
demnation  with  Com- 
pensation, 639. 
(4)  Discussion  of  Watuppa 
Pond  Case,  641. 
VIII.  Lakes  and  Ponds  as  Boundaries, 
642. 

1.  In  General,  642. 

(a)  Prevailing  Doctrine,  642. 
(4)  Diversity  in  Decisions,6^l 

2.  Massachusetts  Doctrine,  642. 
(a)  Rule  as  to  Waters  in  Gen- 
eral. 642. 

(4)  Application  to  Artificial 

Pond.  642. 
(c)  Grant  Bounded  by  Great 

Lake  or  Pond,  643. 
(«*)  Reconciliation  of  Prior 

Ruling,  644. 

3.  Maine  Doctrine,  644. 

4.  Vermont  Doctrine,  645. 

5.  New  Hampshire  Doctrine{>\$ 

6.  New  York  Doctrine,  645. 
(a)  In  General,  645. 

(4)  As  to  Large  Lakes,  646. 

7.  OAi'o  Doctrine,  647. 

8.  Illinois  Doctrine,  648. 

9.  Michigan  Doctrine,  648. 

10.  Indiana  Doctrine,  648. 
(a)  State  Ruling,  64S. 
(4)  Federal  Ruling,  649. 

1 1 .  Wisconsin  Doctrine,  6?o 

12.  Receding  of  Wafers,  6*51. 
(a)  In  General,  651. 

(4)  AW  J'or*  Kicw,  652. 

13.  Intervening  Wafer,  653. 

14.  Artificial  Ponds,  653. 

(a)  General  Doctrine,  653. 
(4)  Shifting  Boundary,  654. 


L  Ih  Geheral — 1.  Scope  of  Terms — (a)  Star  <w  Distinguishing 
Lake  from  Pond. — The  material  difference  between  a  lake  and  a 
pond  is  in  size.1  A  lake  has  been  denned  as  a  large  and  extensive 
collection  of  water  contained  in  a  cavity  or  hollow  of  the  earth ; 
and  a  pond  as  a  confined  or  stagnant  body  of  fresh  water,  and 
further  as  a  natural  or  artificial  body  of  fresh  water  usually  less 
extended  than  a  lake.* 

2.  Lake  Distinguished  from  Stream — (a)  Current  as  Criterion. — 
The  mere  fact  that  there  is  a  current  from  a  higher  to  a  lower 


1.  Gilchrist,  J.,  in  Stater.  Gilman- 
ton,  14  N.  H.  467,  477. 

3.  Webster's  Diet.,  tit.  Lake  and  Pond. 

Pond  Kay  be  Natural  or  Artificial. — 
The  word  "pond"  is  Indefinite.  It 
may  mean  a  natural  pond  or  an  arti- 
ficial pond  raised  for  mill  purposes, 
either  permanent  or  temporary.  In 
both  cases,  the  limits  of  such  body  of 


water  may  vary  at  different  times  and 
seasons,  by  use  or  by  natural  causes. 
Hence,  according  as  the  one  or  the  other 
is  adopted  as  a  descriptive  line  or 
boundary,  a  different  rule  of  construc- 
tion may  apply.  Waterman  v.  Johnson, 
13  Pick.  (Mass.)  261,265.  Concerning 
artificial  ponds  raised  for  mill  purposes, 
see  Dams,  vol.  4,  p.  971. 
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level-does  not  make  that  a  river  which  would  otherwise  be  a  lake. 
So  the  fact  that  a  river  swells  out  into  broad,  pond-like  sheets, 
with  a  current,  does  not  make  that  a  lake  which  would  otherwise 
be  a  river.  But  where  it  is  admitted  that  the  water  is  not  a  lake, 
nor  a  pond,  the  only  criterion  by  which  to  determine  whether  it 
is  a  river,  is  the  existence  of  a  current,  and  not  the  appellations 
which  may  have  been  given  to  the  water.1 

(b)  When  Lake  Is  Running  Stream. — Yet  a  lake  fed  by  streams 
and  having  a  natural  channel,  and  whose  waters  find  exit  by  per- 
colation in  a  perceptible  current  through  a  bed  of  gravel,  has  been 
held  a  running  stream,  which  may  not  be  obstructed  so  as  to  set 
back  upon  the  lands  of  another.8 

8.  Navigable  Lakes  and  Waters — (a)  In  General. — Navigable 
waters,  as  has  been  explained  in  a  pending  case  in  North  Caro- 
lina, are  natural  highways  recognized  as  such  by  government  and 
the  people.  Hence  it  seems  to  be  accepted  as  a  part  of  the  com- 
mon law  of  this  country,  arising  out  of  public  necessity,  conveni- 
ence and  common  consent,  that  the  public  have  the  right  to  use 
rivers,  lakes,  sounds  and  parts  of  them,  though  not  strictly  public 
waters,  if  they  be  navigable  in  fact,  for  the  purposes  of  a  high- 
way and  navigation,  employed  in  travel,  trade  or  commerce.  Such 
waters  are  treated  as  publici  juris  in  so  far  as  they  may  be  prop- 
erly used  for  such  purposes  in  their  natural  state.3  The  public 
right,  however,  arises  only  in  case  of  their  navigability.  Whether 
they  are  navigable  or  not  depends  upon  their  capacity  for  sub- 
stantial use  as  indicated.  They  can  be  so  used  only  for  the  free 
passage  of  vessels,  as  the  public  have  only  the  right  of  naviga- 
tion.4 

1.  State  v.  Gilmanton,  14  N.  H.  467,  bays,  lakes,  or  other  bodies  of  water  not 
477.  "Where  a  water  course,"  says  "streams,"  or  as  to  causeways  or  bridges 
Bartlett,  J.,  "originates  and  is  sup-  over  marshes  between  two  towns.  Mat- 
plied  from  a  natural  lake,  the  current  in  ter  of  Freeholders,  68  N.  Y.  376,  379. 
the  latter  may  be  hardly  perceptible, yet  As  to  bridge  over  a  slough,  see  Joliet 
it  may  be  doubted  if  any  one  could  etc.  R.  Co.  v.  Healy, 94  111.  416, 418,419. 
justify  the  entire  withholding  of  its  3.  Hebron  Gravel  Road  Co.  v.  Har- 
waters  from  the  stream  it  should  feed,  vey,  90  Ind.  192;  s.  c.,  46  Am.  Rep.  199- 
Indeed,  it  is  by  no  means  certain  that  The  opinion  repeats,  as  to  what  con- 
the  entire  absence  of  current  in  a  lake  stitutes  a  natural  water  course,  the  lan- 
would  prevent  the  application  of  the  guage  of  Taylor  v.  Ficks,  64  Ind.  167; 
general  principles  that  protect  the  rights  s.  c,  31  Am.  Rep.  114,  as  quoted,  with 
of  landowners  on  running  streams;  for  approval  in  the  subsequent  case  of 
perhaps  it  will  be  found  that  owners  of  Schlichter  v.  Phillipy,  67  Ind  201. 
lands  upon  such  lakes  have  similar  3.  State  v.  Narrows  Island  Club,  100 
qualified  rights  to  the  enjoyment  of  N.  Car.  477;  s.  c,  6  Am.  St.  Rep.  618, 
these  waters  in  their  natural  condition,  619. 

and  to  the  reasonable  use  of  them,  and  4.  State  v.  Narrows  Island  Club,  :oo 
may  claim  that  the  water  shall  not  be  N.  Car.  477;  s.  c,  6  Am.  St  Rep.  618. 
unreasonably  raised,  lowered,  or  pol-  The  title  to  the  bed  of  the  river,  lake 
luted  to  their  injury."  Bassett  v.  Com-  or  sound  in  such  cases,  and  all  special 
pany,  43  N.  H.  569,  578.  privileges   and    advantages  incident 

Bridge  Act. — An  act  providing  for  the  thereto,  vest  and  remain  in  the  owner 
building  and  repairing  of  bridges  over  thereof,  subject  only  to  the  public  ease- 
streams  dividing  adjoining  towns,  con-  ment.  He  may  use  the  land,  and  what- 
fers  no  authority  as  to  bridges  over   ever  is  incident  to  it,  including  the  water 
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According  to  another  exposition  of  the  matter,  the  question 
whether  the  title  of  riparian  owners,  by  the  rules  of  the  common 
law,  included  the  land  to  the  centre  of  the  bed  of  the  adjoining 
navigable  body,  or  was  restricted  to  the  water's  edge,  has  Occa- 
sioned some  diversity  of  opinion  in  this  country,  and  has  led  to 
conflicting  and  apparently  irreconcilable  decisions  in  the  courts.1 

In  New  York,  however,  the  idea  has  been  advanced  that  a  doc- 
trine may  be  evolved  from  the  authorities  which  will  accord  with 
the  great  weight  of  judicial  authority  in  this  country,  and  still 
preserve  such  property  rights  as  have  been  acquired  and  have 
grown  up  under  the  authority  of  diverse  decisions.  This  doc- 
trine is  that  all  rights  of  property  to  the  soil  under  the  waters  of 
a  small  inland  navigable  lake  were  acquired  by  its  riparian  own- 
ers, and  belong  to  them,  while  such  rights  only  over  its  waters 
belong  to  the  State  as  pertain  to  sovereignty  alone.* 

(b)  Lake  Held  Not  Navigable. — An  inland  lake,  five  miles  long 
and  three-fourths  of  a  mile  wide,  which  has  no  current  and  no 
main  inlet,  is  not,  in  New  York,  navigable  water  in  any  just  or 
legal  sense  of  the  term.  For  it  is  not  a  highway,  and  is  too  small 
to  be  of  any  practical  use  in  navigation,  except  as  a  connecting 
link  of  some  chain  of  internal  improvement.3 

4.  Outlet  Streams  Flowing  from  Lakes — (a)  When  Not  Mere  Sur- 
face Water. — Where  the  water  flowing  out  of.  a  lake  and  seeking 
an  outlet  by  a  stream  is  water  which  has  accumulated  from  spring 
rains  and  melting  snows,  and  which  has  flowed  for  several  miles 
between  regular  banks  of  a  well  defined  water  course,  and  its 
accumulation  in  the  lake  is  constant,  and  an  outlet  for  it  is  ab- 
solutely necessary,  or  the  whole  region  thereabout  must  be  inun- 

over  it,  in  such  lawful  way  as  he  will,  if  Comm'rs  v.  People,  5  Wend.  (N.  Y.) 

in  so  doing  he  does  not  impede  or  inter-  446. 

fere  materially  with  navigation.   The  Among  other  rights  which  pertain  to 

limited  right  of  the  public  is  paramount  sovereignty  is  that  of  using,  regulating 

and  shall  not  be  abridged.    State  v.  and  controlling  for  special  purposes  the 

Narrows  Island  Club,  100  N.  Car.  477;  waters  of  all  navigable  lakes  or  streams, 

s.  c,  6  Am.  St.  Rep.  618;  citing  Broad-  whether  fresh  or  salt,  and  without  re- 

nax  v.  Baker,  94  N.  Car.  678;  s.  c,  55  gard  to  the  ownership  of  the  soil  be- 

Am.  Rep.  633,  and  Hodges  v.  Williams,  neath  the  water.   This  right  is  known 

95  N.  Car.  331;  s.  c,  59  Am.  Rep  242;  as  the  jus  publici,  and  is  deemed  to  be 

and   distinguishing  State  v.  Glen,  7  inalienable.  Smith  v.  City  of  Rochester, 

Jones  (N.  Car.)  L.  321.  92  N.  Y.463;  e.  c,  44  Am.  Rep.  393,  just 

1.  Smith  v.  City  of  Rochester,  92  N.  cited. 

Y.  463;  s.  c,  44  Am.  Rep.  393, 396.  Z.  JLedyard  -v.  Ten  Eye,  36  Barb.  (N. 

a.  Smith  v.  City  of  Rochester,  92  N.  Y.)  102,  124. 

Y.463;  s.  c,  44  Am.  Rep.  393.  396.  In  New  yersey,the  title  is  in  the 

It  is  observed,  however,  in  this  case,  proprietors  and  not  in  the  State,  to  the 

that  it  may  be  stated  in  passing  that  the  soil  of  a  natural  Inland  fresh  water  pond 

common  law  of  the  riparian  owner's  or  lake  three  miles  long  and  one  mile  in 

title  to  fresh  or  non-navigable  rivers,  as  width,  and  of  sufficient  depth  to  float 

laid  down  in  the  note  to  ex  parte  Jen-  large  vessels,  which  has  never  been 

nings,  6  Cow.  (N.  Y.)  537,  is  generally  navigated  by  vessels  larger  than  fishing 

conceded  to  be  "  inapplicable  to  the  vast  craft  thirty  feet  long,  propelled  by  oars 

fresh    water   lakes    or    inland    seas  or  sails,  and  which  has  no  navigable 

of  this  country  or  the  streams  forming  outlet.    Cobb  v.  Davenport,  32  N.  J. 

the  boundary  line  of  States."  See  Canal  L.  369,  377. 
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dated,  the  flowage  must  be  deemed  a  water  course,  and  not  mere 
surface  water.  Therefore,  the  erection  or  maintenance  of  a  dyke 
or  dam  which  causes  such  waters  to  flow  back  upon  neighboring 
lands  and  entirely  destroy  their  use  for  agriculture  or  pasturage, 
is  unlawful,  and  will  be  perpetually  enjoined.1 

(6)  Riparian  Rights  in  Irrigating  Ditch. — Riparian  rights  in 
ditches  leading  from  lakes  have  been  considered  in  a  case  where 
the  owner  of  lands  upon  which  there  was  a  lagoon  or  lake,  from 
which  there  was  no  natural  outlet,  cut  a  ditch  for  irrigating  pur- 
poses. Thereafter  he  conveyed  part  of  the  land  upon  which  the 
lagoon  was  situated  to  the  defendants.  He  conveyed  the  remain- 
der of  land  to  the  plaintiffs.  The  irrigating  ditch  ran  between 
the  different  tracts  conveyed.  The  plaintiffs,  by  parol  permission 
of  their  grantor,  the  defendants,  had  used  the  waste  waters  of 
the  ditch.  It  was  held  that  as  the  water  had  never  flowed  in  any 
natural  channel,  the  plaintiffs  had  never  acquired  any  riparian 
rights  in  the  flow  of  water  in  the  ditch.* 

(c)  Drainage  of  Lake  Interfering  with  Flow  of  Water. — A  lake 
can  be  drained  only  by  its  natural  outlet,  for  the  owners  along  a 
creek  forming  such  outlet  having  a  legal  right  to  the  natural  flow 
of  the  waters  of  the  lake  through  it,  and  any  artificial  drain  would 
deprive  them  of  this  flow.8 

(a")  Ownership  of  Bed  of  Lake  or  Pond. — The  owner  of  the  land 
at  the  outlet  of  a  lake  or  pond  is  the  owner  of  the  water  power 
furnished  by  that  stream,  as  an  incident  to  the  land,  but  he  is  not 
in  consequence  the  owner  of  the  bed  of  such  lake  or  pond,  or 
of  the  land  on  its  borders  merely  because  he  has  flowed  it  for 
twenty  years.4 

1.  West  v.  Taylor.  16  Oreg.  165,  170,  advantageously  as  an  incident  to  his  land 
et  seg.,  quoting'  or  citing-  the  following  it  is  taking  the  private  property  of  such 
cases  as  to  what  constitutes  surface  owner  in  and  to  the  use  of  that  water 
water,  etc.:  Macomber  t>.  Godfrey,  108  for  public  use.  And  such  taking,  unless 
Mass.  219;  s.  c,  1 1  Am  Rep.  349;  Broad-  compensation  is  made,  is  against  both 
bent  v.  Kamsbotham,  11  Ex.602;  Buf-  the  principles  of  the  common  law  and 
fum  v.  Harris,  5  R.  I.  243;  Ashley  v.  the  provisions  of  the  constitution  of 
Walcott,  11  Cush.  (Mass.)  192;  Gannon  the  United  States.  Avery  v.  Fox,  1 
■v.  Hardagon,  10  Allen  (Mass.)  106;  Abb.  (U.  S.)  246;  s.  c,  28  Myers' Fed. 
8.  c,  87  Am.  Dec.  625;  Franklin  v.  Fisk,   Dec.  691,  694. 

13  Allen  (Mass.)  211;  s.  c,  90  Am.  Dec.      8.  Mohr  v.  Gault,  10  Wis.  513;  s.  c, 
194;  Gillett  v.  Johnson,  30  Conn.  180;   78  Am.  Dec.  687. 
Palmer  v.  Waddell,  22  Kan.  352;  Shields      4.  Cocheco   Mfg.  Co.  v.  Strafford, 
v.  Arndt,  3  Green  Ch.  (N.J.')  234.  51  N.  H.  455,  461. 

2.  Green  v.  Carotto,  72  Cal.  267,  269.  "Sofarasrespectsthebedofthenatur- 
Dlversion  by  Government  Without  al  pond,"  said  Bkllows, C.J. ,  "the  plain- 
Compensation. —  To  divert  a  stream,  tiffs  acquired  the  right  to  have  it  flowed 
which  is  the  outlet  of  a  small  lake,  from  by  becoming  the  owners  of  the  land  at 
its  natural  channel  into  an  artificial  one,  the  outlet,  and  no  one  could  interpose 
so  as  to  reach  another  larger  lake,  for  any  objection  to  such  use.  This  right, 
the  purpose  of  affording  improved  navi-  then,  did  not  depend  upon  prescription, 
gation  and  benefiting  commerce  may  but  was  an  incident  of  the  land.  For 
be  a  work  of  public  concernment  and  ad-  aught  we  can  see,  it  stands  upon  the 
vantage.  But  if  thereby  a  riparian  owner  same  ground  as  in  the  case  of  a  running 
is  wholly  or  injuriously  deprived  of  the  stream,  and  in  neither  case  can  we  per- 
use of  its  waters,  which  he  is  employing   ceive  any  foundation  for  holding  that, 
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II.  Title  to  Lakes  and  Ponds— 1.  Eights  ofCrown  Under  British 
Decisions. — In  England,  a  different  doctrine  prevails  as  to  the  title 
of  the  sovereign  authority  to  land  covered  by  lakes  from  that 
maintained  in  this  country.  It  was  at  first  regarded  as  not  neces- 
sary to  determine  whether  "  the  soil  of  lakes,  like  that  of  fresh 
water  rivers,  prima  facie  belongs  to  the  owners  of  the  land,  or  of 
the  manors  on  either  side,  ad  medium  filum  aqua,  or  whether  it 
belongs  prima  facie  to  the  king,  in  right  of  his  prerogative."1 

It  has  since,  however,  been  laid  down  in  the  House  of  Lords 
that  the  crown  has  no  de  jure  right  to  the  soil  or  fisheries  of  an 
inland  nontidal  lake.  Accordingly,  that  a  general  grant  by  the 
crown  of  a  several  fishery  in  a  nontidal  lake  is  not  without  more 
sufficient  to  establish  the  title  thereto  ;  and  that  it  can  have  no 
effect  where  there  is  no  evidence  of  acts  of  possession  by  the 
grantee  at  the  particular  part  of  the  lake  which  is  -the  place  in 
dispute.8 

2.  Great  Inland  Lakes  in  the  United  States. — In  this  country,  our 
great  navigable  lakes  are  regarded  as  public  property,  and  not 
susceptible  of  private  ownership  more  than  the  sea.* 

Lands  under  the  water  of  navigable  lakes  are  placed  on  the 
same  footing  with  lands  under  the  waters  of  navigable  rivers,  and 
they  require  a  specific  grant  to  enable  the  riparian  proprietor  to 


by  the  erection  of  a  dam  and  the  use  of 
the  natural  flow  of  a  stream,  the  ab- 
solute title  to  its  bed  would  be  acquired 
for  any  length  of  use.  As  to  most  of 
our  large  bodies  of  water  .  .  .  such 
dams  have  been  erected  at  their  outlets 
and  used  for  many  years,  but  without 
supposing  that  a  title  in  fee  was  thus 
acquired  to  the  entire  beds  of  those 
lakes;  and  we  are  well  satisfied  that  no 
such  position  could  be  maintained.*'  In 
this  case  it  was  ruled  that  the  owner  of 
the  land  at  the  outlet  of  the  lake  was 
not  liable  to  be  taxed  for  either  the  bed 
of  the  lake  or  the  land  flowed  on  its 
borders. 

Mill  Fonda.— It  has  further  been  held 
that  the  existence  of  an  easement  on 
land,  such  as  the  privilege  of  ponding 
water  on  it  for  the  use  of  a  mill,  is  not 
such  adverse  possession  of  it  by  the 
holder  of  the  servient  tenement  as  to 
prevent  the  owner  of  the  dominant 
tenement  from  conveving  the  right  of 
soil.  Everett  v.  Dockery,  7  Jones  (N. 
Car.)  390,  391,  392.  As  to  presumption 
of  grant  of  easement  where  lands  have 
been  overflowed  by  a  mill  pond  for  forty 
years  without  any  claim  for  damages 
by  the  owner,  see  Wilson  v.  Wilson,  4 
Dev.  (N.  Car.)  L.  154,  155.  Concerning 
right  of  action  for  land  covered  with  water 
by  means  of  a  dam  across  a  stream,  see 


Perrine  v.  Bergen,  13  N.  J.  L.  (a  Green. 
355- 

1.'  Wigiitm an,  J.,  in  Marshall  v. 
Ulleswater  Steam  Navigation  Co. 
(1863),  3  Best  &  S.  732,  at  p.  742; 
citing  Com.  Dig.  Praerogative  (D.  50), 
and  Hale  De  Jure  Maris,  ch.  1. 

3.  Bristow  v.  Connican,  L.  R.,  3  App. 
Cas.  641.  The  opinions  in  this  case 
enter  very  fully  into  the  subject. 

In  Ireland,  in  a  case  decided  in  1868, 
the  subject  under  consideration  was  not 
expressly  passed  upon,  though  the  court 
considered  that  three  important  ques- 
tions were  involved  in  the  determi- 
nation of  the  case:  First,  whether  the 
soil  passes  by  a  deed  granting  a  several 
fishery;  secondly,  as  to  the  distinction, 
if  any,  between  libera  piscaria  and 
separalis  piscaria;  and  thirdly,  whether 
the  law  as  to  riparian  ownership  in 
streams  applies  to  the  case  of  great  in- 
land lakes.  Bloomfield  v.  Johnston,  Ir. 
R.,  8  Com.  L.  68,  76.  No  formal  con- 
clusion on  the  third  question  is  reached, 
but  the  opinion  refers  to  the  conflicting 
decisions  in  America  and  to  the  prior 
English  rulings. 

3.  3  Kent's  Com.  429,  note  (a),  quoted 
in  State  v.  Company,  49  N.  H.  240, 
250,  which  cites  West  Roxbury  v.  Stod- 
dard, 7  Allen  (Mass.)  158,  and  State  v. 
Gilmanton,  9  N.  H.  461'. 
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go  beyond  the  shore,  and  the  grant  of  the  bed  of  such  lakes  can 
only  be  made  to  the  owner  of  the  adjoining  land.1 

(a)  New  York  Doctrine. — The  New  York  doctrine  is  that  the 
proprietor  of  land  on  the  bank  of  a  river,  where  the  tide  flows, 
owns  to  high  water  mark ;  but  above  tide  water  he  takes  usque  ad 
filum  aquce,  except,  perhaps,  when  the  stream  is  a  navigable 
boundary.  But  this  rule  is  there  regarded  as  not  applicable  to 
our  large  North  American  lakes.8  Accordingly,  it  is  held  that 
the  proprietors  of  land  lying  upon  a  large  body  of  fresh  water 
like  Lake  Champlain,  unless  it  is  otherwise  expressed  in  the 
grants,  own  to  low  water  mark,  subject  to  a  servitude  to  the  pub- 
lic, for  the  purposes  of  navigation,  up  to  high  water  mark.3 

(b)  Vermont  Doctrine. — In  Vermont,  it  is  held  that  owners  of 
land  bordering  on  the  waters  of  Lake  Champlain  have  no  title 
to  the  soil  beyond  low  water  mark,  nor  right  appurtenant,  but  only 
a  statutory  right  to  build  wharves  and  storehouses  into  the  lake, 
in  front  of  their  land.  Therefore,  if  land  be  made  by  a  stranger 
by  filling  in  earth  in  front  of  their  land,  from  low  water  mark 
into  the  lake,  and  wharves  and  docks  be  built  thereon,  they  can- 
not maintain  ejectment  therefor.* 


1.  3  Kent's  Com.  429,  note  (a). 

A  different  rule  from  that  of  the  com- 
mon law  "  must  probably  prevail,"  says 
Chancellor  Walworth,  "as  to  our 
large  navigable  lakes,  which  are  mere 
inland  seas,  although  there  is  neither 
ebb  nor  reflux  of  the  tide;  and  also  as  to 
those  lakes  and  streams  which  form  the 
natural  boundaries  between  us  and  a 
foreign  nation."  Canal  Appraisers  v. 
People,  17  Wend.  (N.  Y.)  571,  597. 
"  Lakes  or  standing  waters,"  it  is  fur- 
ther remarked,  "although  susceptible 
of  increase  or  decrease,  were  by  the 
civil  law  always  considered  as  limited 
in  point  of  property,  and  therefore  the 
heritors  on  their  borders  were  not  en- 
titled to  the  rights  of  increment.  L. 
12  de  acquir.  dom.  Biret's  Applic.  258." 
So  the  same  chancellor  had  said  that 
the  common  law  principle  "does  not 
appear  to  be  sufficiently  broad  to  em- 
brace our  large  fresh  water  lakes,  or 
inland  seas,  which  are  wholly  un- 
provided for  by  the  common  law  of 
England.  As  to  these  there  is  neither 
flow  of  the  tide  nor  thread  of  the  stream, 
and  our  own  local  law  appears  to  have 
assigned  the  shores  down  to  the  ordi- 
nary low  water  mark  to  the  riparian 
owners,  and  the  beds  of  the  lakes  with 
the  islands  therein  to  the  public."  Canal 
Commrs.  v.  People,  5  Wend.  (N.  Y.) 
423,  446,  447. 

8.  Champlain  etc.  R.  N.  Co.  v.  Valen- 
tine, 19  Barb.  (N.  Y.)  484,  489-491. 


After  explaining  the  rule,  it  was  said 
that  it  certainly  seems  preposterous  to 
make  the  application  of  this  rule  to  our 
lakes,  etc.  "Two  islands  in  this  lake  [re- 
ferring to  Lake  Champlain]  .  .  .which. 
I  believe,  nearly  constitute  a  whole 
county  in  Vermont,  by  this  rule  should 
belong  to  the  proprietors  of  the  main 
land.  .  .  .  The  English  have  no 
large  inland  bodies  of  stationary  fresh 
water,  or  even  of  salt,  unaffected  by  the 
tides.  Nor  is  there  anything  similar  to 
our  great  lakes  in  those  parts  of  the 
old  world  where  the  civil  law  has  pre- 
vailed. .  .  .  We  may  reason  from 
analogy;  but,  of  course,  we  cannot  ex- 
pect to  find  decisions  made  by  the  Eng- 
lish tribunals  upon  questions  that  could 
not,  there,  very  well  arise.  Although 
the  point,  perhaps,  has  not  been  dis- 
tinctly decided  in  this  State,  some  of 
our  judges  and  jurists  have  not  hes- 
itated to  declare  an  opinion  that  the  law 
in  relation  to  the  rights  of  riparian 
owners  on  rivers,  above  the  flux 
and  reflux  of  the  tide,  does  not  prevail 
in  respect  to  our  large  lakes.  (3  Kent 
427  429  ».;  Canal  v.  People,  5  Wend. 
447;  Commrs.  v.  People,  17  Id.  597, 621; 
Kingman  v.  Sparrow,  12  Barb.  206. 

3.  Champlain  etc.  R.  Co.  v.  Valen- 
tine, 19  Barb.  (N.  Y.)  484,  480. 

4.  Austin  v.  Rutland  Railroad  Co., 
45  Vt.  215,  242-246,  discussing  not  only 
the  general  law  but  also  the  legislation 
of  the  State. 
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{c)  Michigan  Doctrine. — In  Michigan,  it  is  said  in  regard  to  "our 
large  lakes,  or  such  parts  of  them  as  lie  within  the  limits  of  the 
State,"  that  the  "  proprietor  of  the  adjacent  shore  has  no  property 
whatever  in  the  land  covered  by  the  water  of  the  lake." 1 

(d)  Federal  Doctrine. — The  doctrine  which  has  been  laid  down 
in  one  of  the  federal  courts  is  that  mere  proprietorship  of  the 
surrounding  lands  will  not,  in  all  cases,  give  ownership  to  the  beds 
of  natural  non-navigable  lakes  and  ponds,  regardless  of  their  size, 
for  the  same  rule  can  hardly  apply  to  a  great  lake  as  might  be 
applicable  to  smaller  lakes,  though  each  case  depends  largely  upon 
its  own  facts.* 

(e)  Exceptional  View  in  New  Jersey. — The  soil  under  the 
waters  of  natural,  inland,  fresh  water  ponds  or  lakes,  within  the 
boundaries  of  the  original  grant  of  the  province  of  New  Jersey, 
however,  is  in  the  proprietors,  and  not  in  the  State,  and  may  be 
acquired  by  an  individual  owner  by  grant  from  the  council  of  pro- 
prietors.3 

3.  Grant  by  State — (a)  Effect  in  New  York. — Where  the  State 


1.  La  Plaisanec  Bay  Harbor  Co.  v. 
City  of  Monroe,  Walk.  Ch.  (Mich.) 
155,  «68. 

3.  State  of  Indiana  v.  Milk,  11  Biss. 
(V.  S.)  197,  205,  "Non-navigable 
streams,"  says  Gresham,  J.,  "are 
usually  narrow  and  the  lines  ot  riparian 
owners  can  be  extended  into  them  at 
right  angles,  without  interference  or 
confusion,  and  without  serious  injustice 
to  any  one.  It  was,  therefore,  natural 
•when  such  streams  were  called  for  as 
boundaries,  to  hold  that  the  real  line  be- 
tween opposite  shore  owners  was  the 
thread  of  the  current.  The  rights  of 
the  riparian  proprietors  in  the  bed  of 
the  stream,  and  in  the  stream  itself, 
were  thus  clearly  defined.  But  when 
this  rule  is  attempted  to  be  applied  to 
lakes  and  ponds,  practical  difficulties  are 
encountered.  Thev  have  no  current, 
and  being  more  or  less  circular,  it  would 
hardly  be  possible  to  run  the  boundary 
lines  beyond  the  water's  edge,  so  as  to 
define  the  rights  of  shore  owners  in  the 
beds.  Beaver  Lake  (Indiana)  is  seven 
and  a  half  miles  east  and  west,  and  less 
than  five  miles  north  and  south.  Ex- 
tending the  side  and  end  lines  into  the 
lake,  there  being  no  current.where  would 
they  meet?  This  rule  is  applicable,  if 
at  all,  whether  there  be  one  or  more 
riparian  proprietors.  I  do  not  think  the 
mere  proprietorship  of  the  surrounding 
lands  will  in  all  cases  give  ownership  to 
the  beds  of  natural  non-navigable  lakes 
and  ponds,  regardless  of  their  size.  It 
would  be  unfair  and  unjust  to  allow  a 


party  to  claim  and  hold  against  his 
grantor  the  bed  of  a  lake  containing 
thousands  of  acres,  solely  on  the  ground 
that  he  had  bought  and  paid  for  the 
small  surrounding  tracts — the  mere  rim. 
A  person  might,  by  purchasing  the 
lands  surrounding  a  small  lake,  in  view 
of  its  size  and  other  circumstances,  be 
held  to  own  the  bed.  Each  case  de- 
pends largely  on  its  own  facts." 

3.  Cobb  v.  Davenport,  32  N.  J.  L. 
369,  380,  384. 

"  In  this  State,"  says  Depce,  J.,  at  p. 
380,  "  there  is  nothing  in  topography  or 
location  that  requires  a  departure  from 
the  rules  of  the  common  law.  Unlike 
some  of  our  sister  States,  we  have  no 
large  inland  lakes,  which  are  in  fact, 
inland  seas,  upon  which  an  extensive 
commerce  is  carried  on,  or  which  are 
the  boundaries  with  a  foreign  nation. 
None  of  our  inland  lakes  have  been  re- 
quired for  the  purposes  of  commerce, 
and  only  one — Lake  Hopatkong, 
through  which  the  Morris  Canal  runs — 
has  been  used  for  navigation.  Our  sys- 
tem of  land  titles,  and  the  decisions  of 
our  courts,  have  been  in  conformity 
with  the  common  law  on  this  subject, 
and  whatever  departure  has  been  there- 
from, has  not  been  to  enlarge  the  public 
domain  at  the  expense  of  private  owner- 
ship, but  rather  to  permit  encroach- 
ments upon  the  public  right  for  the 
benefit  of  adjacent  individual  proprie- 
tors. Arnold  v.  Mundv.  I  Halst.  (N. 
)  i;  Gough  v.  Bell,  2  tab.  (N.  J.)  440; 
ell  v.  Gough,  3  Zab.  (N.J.)  624;  Mar- 
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of  New  York  has  sold  and  conveyed  land  bounded  by  a  navigable 
lake  or  river,  it  holds  the  title  to  the  land  under  the  water  in  front 
of  the  premises,  as  trustee  for  the  public,  in  order  to  protect 
navigation  and  prevent  hindrances  or  obstructions.  At  the  same 
time  the  State  declares  itself  trustee  for  the  riparian  proprietor, 
and  provides  that  grants  shall  be  made  to  him,  and  that  they  will 
be  made  not  only  for  purposes  of  commerce,  but,  whenever  prop- 
er, for  the  beneficial  enjoyment  of  his  adjacent  lands.1 

(6)  Scope  of  Grants. — Where  the  State  issued  a  patent,  embrac- 
ing within  its  boundaries  a  portion  of  an  inland  non-navigable 
lake,  and  the  northern  line  crossed  the  lake,  but  there  was  no 
restriction  or  exception  of  the  lake,  no  reference  made  to  it,  and 
no  reservation  of  the  water,  or  the  land  under  the  water,  it  was 
held  that  the  grant  carried  the  southern  portion  of  the  lake  to  the 
grantee  absolutely.8 

IH  Eights  Concerning  Lakes  and  Ponds — 1.  Riparian  Rights— 
(a)  Under  Early  English  Authorities. — The  rights  of  proprietors 
of  lands  on  the  borders  of  great  natural  ponds  do  not  appear  to 
have  been  settled  by  the  early  English  authorities.* 


tin  v.  Waddell,  3  Harr.  (N.  J.)  495." 

1.  Ledyard  v.  Ten  Eyck,  36  Barb. 
(N.  Y.)  102,  125.  In  such  a  case  the 
riparian  proprietors  are  picturesquely 
described  as  standing  "'face  to  face 
with  their  feet  touching  the  outer  edge 
of  the  water." 

Grant  of  Lands  Ceded  by  Federal  Gov- 
ernment.— The  federal  government 
ceded  to  the  State  of  Indiana,  under  the 
Swamp  Land  act  of  1850,  all  the  lots 
on  government  subdivisions  surround- 
ing Beaver  lake  in  that  State.  The 
lake  was  non -navigable  and  had  never 
been  surveyed,  nor  the  bed  offered  for 
sale.  It  was  held  that  the  conveyance 
of  all  the  lands  surrounding  the  lake 
passed  the  title  to  the  bed  of  the  lake 
from  the  government  to  the  State;  but 
that  when  the  State  conveyed  to  private 
parties  the  tracts  surrounding  the  lake, 
the  title  to  the  bed  of  the  lake  did  not 
pass  from  the  State  to  the  grantees  as 
riparian  proprietors.  State  of  Indiana 
v.  Milk,  11  Biss.  (U.  S.)  197,  204,  205. 

2.  Ledyard  v.  Ten  Eyck,  36  Barb. 
(N.  Y.)  102,  124;  citing  People  v.  Piatt, 
17  Johns.  (N.  Y.)  195. 

3.  See  Paine  v.  Woods,  108  Mass. 
160,  169  (1871).  It  is  there  said  by 
Wells,  J.:  "The  English  books  afford 
little  light  upon  this  subject.  Sir 
Francis  Moore,  who  drew  up  the  stat- 
ute of  Charitable  Uses  of  43  Eliz.,  ch. 
4,  says,  in  his  reading  thereon,  that 
common  ponds  or  watering  places  are 
within  the  equity  of  the  words  'ports 


and  havens'  in  that  statute.  Duke  (ed. 
1676)  5,  135  (ed.  1S05);  8,  129.  But  the 
question  whether  the  title  in  the  land 
under  a  great  fresh  water  pond  or  lake 
is  in  the  proprietors  of  the  lands  ad- 
joining, or  in  the  crown,  does  not  seem 
to  have  been  ever  judicially  determined 
in  England.  Marshall  v.  Ulleswater 
Navigation  Co.,  3  B  &  S. 732;  ilunton 
Boundaries  and  Fences  (2nd  ed.)  19." 

In  Scotland. — By  the  law  of  Scotland 
with  respect  to  the  rights  of  riparian 
proprietors  in  inland  lakes,  under  titles 
whereby  the  proprietors  hold  their 
lands  cum  lacubus  merely,  and  when 
nothing  turns  upon  any  evidence  of  ex- 
clusive possession,  the  entire  lake,  if 
surrounded  by  the  land  of  a  single  pro- 
prietor, belongs  to  that  proprietor  as  a 
pertinent  of  his  land.  If  there  are  more 
riparian  proprietors  than  one,  it 
belongs,  "rateably,"  to  them  all.  So 
far  as  relates  to  the  solum  or  fundus 
of  the  lake,  it  is  considered  to  belong  in 
severalty  to  the  several  riparian  pro- 
prietors, if  more  than  one.  The  space 
enclosed  by  lines  drawn  from  the  boun- 
daries of  each  property  usque  ad 
medium  filum  aqua  are  deemed  appur- 
tenant to  the  land  of  that  proprietor, 
exactly  as  in  the  common  case  of  a 
river.  Lord  Selborke,  in  Mackenzie 
v.  Bankes,  L.  R.,  3  App.  Cas.  1324,  1336. 
But  for  reasons  which  may  be  pre- 
sumed to  be  founded  in  part,  if  not 
wholly,  on  the  irregularity  of  configura- 
tion, frequent  in  lakes,  this  ex  adverso 
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(b)  Under  Massachusetts  Law. — But  the  law  of  Massachusetts, 
from  a  period  reaching  back  almost  to  the  first  settlement  of  the 
colony,  has  treated  great  ponds  as  of  a  character  nearly  resem- 
bling tide  waters,  the  enjoyment  of  which  for  fishing  and  fowling, 
and  other  uses,  was  common  to  all,  and  the  title  in  which  and  the 
lands  under  them  was  not  the  subject  of  private  property,  unless 
by  special  grant  from  the  legislature.1 

(c)  Concerning  Lake  Muskegon. — The  rule  of  riparian  proprie- 
torship applicable  to  Lake  Muskegon,  regarding  it  as  more  prop- 
erly a  widening  of  the  Muskegon  river,  or  a  separate  lake,  than 
as  a  part  of  Lake  Michigan,  is  that  the  ownership  of  land  border- 
ing upon  the  lake  carries  with  it  the  ownership  of  the  land  under 
the  shallow  water  so  far  out  as  it  is  susceptible  of  beneficial  pri- 
vate use,  but  subordinate  to  the  paramount  public  right  of  navi- 
gation and  the  other  public  rights  incident  thereto.* 

(d  )  As  Depending  on  Title  to  Bank. — It  is  a  proposition,  laid 
down  in  discussing  a  controversy  as  to  lands  bordering  on  Lake 
Michigan,  that  riparian  rights  proper  are  held  to  rest  upon  title  to 
the  bank  of  the  water,  and  not  upon  title  to  the  soil  under  the 
water,  as  they  are  the  same  whether  the  riparian  owner  owns 
the  soil  under  the  water  or  not.  And  distinguished  from  the 
right  arising  in  case  of  gradual  and  insensible  accretion  or  relic- 


rule  is  not  extended,  by  the  law  of 
Scotland,  to  these  rights,  such  as  boat- 
ing, fishing  or  fowling,  which  are  exer- 
cised in  lake  waters  or  upon  their  sur- 
face. These  are  to  be  enjoyed  over 
the  whole  water  space,  bv  all  the 
riparian  proprietors  in  common,  subject, 
if  need  be,  to  judicial  regulation.  Lord 
Selbor.se  in  Mackenzie  v.  Bankes, 
L.  R-,  3  App.  Cas.  1324,  1336,  supra. 
In  this-  case  the  action  concerned  the 
right  of  fishing,  fowling  and  boating  as 
connected  with  an  inland  loch  or  lake. 
It  was  brought  by  a  riparian  owner  on 
a  loch  which  was  separated  from  an- 
other loch  by  a  narrow  and  shallow 
channel  (which  was  not  a  river)  and 
more  materially  divided  by  a  causeway 
of  loose  stones  erected  more  than  forty 
years  before.  It  was  held  that  the 
former  loch  was  a  separate  and  distinct 
loch,  in  which  the  party  bringing  the 
action  had  no  right.  The  grounds  of 
the  decision  were  the  difference  of 
name,  the  configuration  of  the  ground 
and  the  existence  of  the  causeway. 

1.  Wells,  J.,  in  Paine  v.  Woods,  108 
Mass.  160,  169.  The  authorities  cited 
in  support  of  this  statement  are:  Body 
of  Liberties  of  1641,  art.  16,  Ordinance 
of  1647;  Anc.  Chart.  148,  149;  West 
Roxbury  v.  Stoddard,  7  Allen  (Mass.) 
158;  Com.  v .  Vincent,  108  Mass.  441. 


The  case  last  noted  quotes  the  ancient 
ordinances  just  cited. 

2.  Rice  v.  Ruddiman,  10  Mich.  125, 
138.  Christiancy,  J.,  declared  that 
the  only  circumstance  which  he  had 
been  able  to  discover  tending  to  give 
Lake  Muskegon  the  character  of  Lake 
Michigan,  was  the  fact  that  the  former 
rises  and  falls  with  the  latter.  "If 
this  fact,"  he  said,  "were  suffi- 
cient to  make  it  a  part  of  Lake 
Michigan,  then  it  is  difficult  to  see  why 
every  other  stream,  large  or  small, 
which  empties  into  that  lake,  should 
not  be  considered  a  part  of  it  so  far  as 
it  is  affected  by  the  rise  and  fall  of  the 
lake.  The  rise  and  fall  of  Lake  Michi- 
gan and  the  other  great  lakes  of  the 
same  chain  is  not  a  tide  occurring  at 
regular  intervals,  like  that  of  the  ocean, 
nor  does  it  arise  from  the  same  cause. 
And  though  it  is  probable  their  waters 
may  be  slightly  affected  by  lunar  at- 
traction, and  a  very  minute  tide  may 
perhaps  be  detected  by  a  long  and  care- 
ful course  of  observation  with  accurate 
instruments,  yet  the  court  must  judi- 
cially notice  that  it  must  be  too  slight 
to  be  recognized  by  ordinary  observa- 
tion or  to  serve  any  practical  purpose 
in  determining  the  extent  of  riparian 
ownership.  This  fact  was  judicially 
noticed  in  Lorman  v.  Benson,  8  Mich. 
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tion,  the  general  right  of  appropriating  and  occupying  the  soi! 
under  the  water,  when  such  right  may  exist,  is  not  properly  a 
riparian  right,  as  it  rests  not  upon  title  to  the  bank  only,  but  more 
directly  upon  title  to  the  soil  itself  under  the  water.1 

2.  Bight  to  Construct  Wharves — (a)  General  Doctrine. — The  doc- 
trine maintained  in  considering  the  rights  of  parties  concerning 
lands  bordering  on  a  large  lake  is  that,  as  distinguished  from  ap- 
propriation and  occupation  of  the  soil  under  the  water,  a 
riparian  owner  upon  navigable  water,  whether  or  not  he  owns  the 
soil  usque  ad  medium  filum  aqua,  and  unless  prohibited  by  local 
law,  has  a  right  to  construct  in  shoal  water,  in  front  of  his  land, 
proper  wharves  or  piers,  in  aid  of  navigation,  and  at  his  peril  of 
obstructing  navigation,  through  the  water  far  enough  to  reach 
actual  navigable  water.  This  is  considered  to  further  the  public 
use  of  the  water,  to  which  the  public  title  under  the  water  is  sub- 
ordinate, and,  therefore,  to  be,  in  the  absence  of  prohibition,  pas- 
sively licenced  by  the  public,  and  not  a  prompresture.2 


iS.  Courts  must  also  be  presumed  to 
be  so  far  acquainted  with  the  laws  ot 
nature  as  to  enable  them  judicially  to 
determine  that  the  rise  and  fall  of  these 
lakes  is  governed  mainly  by  the  same 
causes  which  affect  the  rise  and  fall  of 
the  rivers  which  flow  into  them,  and 
that  all  the  connecting  straits  between 
the  lakes  .  .  .  must  of  necessity 
rise  and  fall  with  the  lakes  which  they 
connect." 

1.  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248. 262.  The  rule  that 
riparian  rights  rest  upon  the  title  to 
the  bank  and  not  to  the  bed  of  the 
water,  is,  according  to  the  opinion  in 
this  case,  discussed  in  the  opinion  of 
Cole,  J.,  in  Delaplaine  v.  Railway  Co., 
42  Wis.  214,  "in  which,"  says  Ryan,  C. 
J.  (42  Wis.  264),  "it  enters  into  the 
judgment  of  the  court  more  directly 
than  it  does  in  this  case,  and  need  not 
be  noticed  here  at  any  length.  We 
take  it  to  rest  on  sound  principle,  and 
to  be  affirmed  or  implied  in  a  great  ma- 
jority of  adjudged  cases  involving  the 
point.  It  is  distinctly  recognized  in 
Chapman  v.  Oskosh  &  M.  R.  Co.,  33 
Wis.  629.  The  authority  of  the  latter 
case  was  assailed  at  the  bar  in  Dela- 
plaine v.  Chicago  &  N.  W.  R.  Co.,  42 
Wis.  214.  The  criticism,  however, 
failed  to  disclose  to  us  any  error  in  the 
principles  of  the  decision  or  in  the 
reasoning  of  the  opinion.  We  think  it 
amply  sustained  by  the  authorities 
cited  in  it,  and  fully  supported,  if  need 
were,  by  the  later  and  very  able  case  in 
the  English  House  of  Lords  of  Lyon 
v.  Fishmongers'  Co.,  L.  R.,  1  Appeal 


Cas.  662,  which  is  a  direct  and  most 
satisfactory  authority  in  support  of  the 
rule  under  consideration." 

Wharves  and  Landings. — The  right  of 
a  riparian  owner  to  build  out  beyond 
his  6trict  boundary  line,  for  the  purpose 
of  affording  such  convenient  wharves 
and  landing  places  in  aid  of  commerce 
as  do  not  obstruct  navigation,  has  been 
considered  in  several  instances.  See 
Sloun  v.  Biemiller,  34  Ohio  St.  492, 
513,  and  cases  cited. 

2.  Wharves  and  Piers. — Diedrich  v. 
Northwestern  Union  R.  Co.,  42  Wis. 
248,  262.  In  this  case  Ryan,  C.  Jm 
says,  at  p.  267:  "The  limitation  of  the 
right  of  the  riparian  owner  of  navigable 
water  to  intrude  through  shoal  water 
upon  the  bed  of  the  water,  for  the  erec- 
tion of  wharves  or  piers  in  aid  of  navi- 
gation only,  is  clearly  implied  by  the 
whole  discussion  of  the  court  in  Strong 
v.  Dutton,  1  Blatchf.  (U.  S.)  23.  The 
point  was  not  directly  involved  in  that 
case;  but  it  appears  to  have  been  in  the 
subsequent  case  of  Atlee  v.  Packet  Co., 
21  Wall.  (U.  S.)  389.  In  the  latter 
case  the  riparian  owner  had  saw  mills 
on  the  bank  of  the  Mississippi  river; 
and,  as  part  of  a  boom  for  receiving  and 
retaining  saw  logs,  had  built  a  pier  in 
the  river,  disconnected  with  the  shore, 
in  water  ten  or  twelve  feet  deep.  Of 
this  pier  it  is  said,  in  the  opinion  of  the 
court:  'Some  kind  of  a  boom  was  neces- 
sary to  enable  him  (the  riparian  owner) 
to  keep  these  logs  safely  and  economic- 
ally. No  question  is  made  but  that  ii 
he  had  a  right  to  build  a  pier  at  that 
place,  it  was  built  with  due  skill  and 
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care.'  After  discussing  the  rights 
which  a  State  may  confer  upon  munici- 
pal corporations  to  construct  landings 
upon  navigable  waters,  the  court  pro- 
ceeds thus:  'The  wharves  or  piers  are 
generally  located  by  lines  bearing  such 
relation  to  the  shore  and  the  navigable 
water  as  to  present  no  danger  to  vessels 
using  the  river,  and  the  control  which 
the  State  exercises  over  them  is  such  as 
to  secure  at  once  their  usefulness  and 
their  safety.  These  structures  are  also 
allowable  in  a  part  of  the  water  which 
can  be  used  for  navigation,  on  the 
ground  that  they  are  essential  aids  to 
navigation  itself.  The  navigable 
streams  of  the  country  would  be  of  lit- 
tle value  for  that  purpose  if  they  had  no 
places  where  the  vessels  which  they 
floated  could  land,  with  conveniences 
for  receiving  and  discharging  cargo,  for 
laying  by  safely  until  this  is  done,  and 
then  departing  with  ease  and  security 
in  the  further  prosecution  of  their  voy- 
age. Wharves  and  piers  are  as  neces- 
sary almost  to  the  successful  use  of  the 
stream  in  navigation  as  the  vessels 
themselves,  and  are  to  be  considered  as 
an  important  part  of  the  instrumentali- 
ties of  this  branch  of  commerce.  But 
to  be  of  any  value  in  this  respect,  they 
must  reach  so  far  into  deep  water  as  to 
enable  the  vessels  used  in  ordinary 
navigation  to  float  while  they  touch 
them  and  are  lashed  to  their  sides. 
They  must  of  necessity  occupy  a  part 
of  the  stream,  over  which  a  vessel  could 
float  if  they  were  not  there.'  Having 
stated  that  the  riparian  owner  had  no 
statutory  or  municipal  authority,  the 
court  proceeds:  'Nor  is  there  any  claim 
or  pretence  that  this  pier  is  in  aid  of 
navigation.  No  vessel  or  watercraft 
is  expected  to  land  there,  nor  are  there 
any  arrangements  by  which  they  can 
land  or  be  secured  or  fastened.  The 
size  of  the  pier,  its  sharp  corners,  its  ele- 
vation from  the  water,  and  its  want  of 
connection  with  the  shore,  forbid  any 
such  use  of  it.  It  is  intended  to  rereive 
nothing  that  floats  but  rafts,  and  no 
rafts  but  such  as  its  owner  designs  to 
keep  there  permanently  for  his  own 
use.  He  rests  his  defence  solely  on  the 
ground  that  at  any  place  where  a  riparian 
owner  can  make  such  a  structure  use- 
ful to  his  personal  pursuits  or  business, 
he  can,  without  lictnce  or  special  au- 
thority, and  by  virtue  of  this  owner- 
ship and  of  his  own  convenience,  pro- 
ject a  pier  or  roadway  into  the  deep 
water  of  a  navigable  stream,  provided 
he  does  it  with  care  and  leaves  a  large 


and  sufficient  pass  way  of  the  chan- 
nel unobstructed.  No  case  known  to 
us  has  sustained  this  proposition,  and 
we  think  its  bare  statement  sufficient  to 
show  its  unsoundness.  .  .  .  We  are 
of  opinion  that  the  pier  against  which 
libellant's  barge  struck  was  placed  by 
him  (the  riparian  owner)  in  the  navi- 
gable water  of  the  Mississippi  river 
without  authority  of  law,  and  that  he  is 
responsible  .for  the  damages  to  the 
barge  and  its  contents.'  The  rule 
of  that  court,  when  not  controlled 
by  State  decision,  is  that  riparian  own- 
ers upon  navigable  streams  take  only 
to  the  shore,  and  not  usque  ad  medium 
filum  aquce.  That  makes  the  condi- 
tions of  that  case,  in  their  view,  so  far 
the  same  as  this.  The  principle  on 
which  the  decision  rests  is  perhaps  not 
very  clearly  stated;  but  it  appeal's  to  us 
that  it  rests,  and  the  reasoning  of  the 
court  throughout  goes  to  show  that  it 
does  rest,  on  the  principle  that  a 
riparian  owner  upon  navigable  water 
cannot  intrude  upon  the  bed  of  the 
water,  save  only  by  pie^s  or  wharves  in 
aid  of  navigation.  If  in  that  case  or  in 
this  the  riparian  owner  could  of  right 
appropriate  to  his  own  use  the  bed  of 
the  water  under  shoal  to  navigable 
water,  it  would  be  immaterial  whether 
he  should  build  outwards  from  the 
shore;  or  as  in  that  case  and  in  this, 
first  construct  a  pier  reaching  navi- 
gable water,  and  then,  as  in  that  case 
and  in  this,  connect  it  by  embankment 
with  the  shore.  The  pier  in  that  case 
was  held  to  be  a  pompresture,  because 
it  was  there  not  in  aid  of  navigation,  as 
the  bridge  pier  in  Strong  v.  Dutton,  I 
Black  (U.  S.;  23,  but  in  aid  of  the 
riparian  owner's  convenience  on  the 
bank:  not  in  aid  of  the  public  use  of  the 
water,  but  in  aid  of  the  private  uses  of 
the  land.  Surely,  after  the  judgment 
in  that  case,  the  riparian  owner  could 
not  have  legalized  his  pier  by  connect- 
ing it  with  the  shore  by  embankment. 
The  court  does  not  rest  its  judgment 
upon  the  disconnection  of  the  pier  lrom 
the  shore.  The  pier  was  held  to  be  un- 
lawful, not  because  it  was  disconnected 
with  the  shore,  but  because  the  riparian 
owner  had  no  right  to  intrude  where  it 
was,  upon  the  public  fee  and  the  public 
use.  The  court  puts  the  pier  upon  the 
same  ground  as  a  roadway  to  the  same 
point,  clearly  covering  such  an  intrusion 
as  that  in  the  case  before  us.  It  ap- 
pears in  that  case  that  part  of  the  water 
was  shoal  between  the  pier  and  the 
shore;  and  we  apprehend  that  it  would 
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3.  Bight  of  Access — (a)  Nature  of  Right. — The  riparian  proprie- 
tor upon  a  navigable  lake  has,  as  such,  the  exclusive  right  of 
access  to  and  from  the  lake  in  front  of  his  land,  and  of  building 
there  piers  and  wharves  in  aid  of  navigation,  not  interfering  with 
the  public  easement.  These  private  rights  grow  out  of  his  title 
to  the  land,  and  have  a  pecuniary  value,  and  their  destruction  or 
material  abridgment  is,  in  general,  an  injury  entitling  him  to  re- 
dress.1 

(b)  Interference  with  Access. — The  owners  of  lots  abutting  on 
a  navigable  lake  in  Wisconsin  are  entitled  to  recover  damages  from 
a  railroad  company  which,  without  their  consent,  constructed  its 
railway  within  the  water  of  the  lake,  but  so  near  the  front  of 
their  lots  as  to  cut  off  their  access  to  the  body  of  the  lake,  leav- 
ing along  such  front  a  pool  of  stagnant  water,  where,  by  reason 
thereof,  such  lots  have  been  greatly  depreciated.* 


not  have  changed  the  view  of  the  court 
had  the  water  been  shoal  the  entire  dis- 
tance. For  the  court  very  plainly  in- 
timates that  a  pier  in  aid  of  navigation, 
in  the  same  place,  would  have  been  a 
lawful  structure  within  the  rule  of  Strong 
v.  Dutton,  i  Black  (U.  S.)  23.  A  still 
more  satisfactory  case  in  support  of  our 
views  is  Austin  v.  Rutland  R.  Co.,  45 
Vt.  215.  That  case  arose  in  regard  to 
land  bounded  by  Lake  Champlain,  in 
which  the  court  held  that  the  riparian 
owner  took  no  title  in  the  bed  of  the 
lake  beyond  the  shore.  A  stranger 
made  land  upon  the  bed  of  the  lake,  in 
front  of  the  riparian  owner's  estate, 
into  navigable  water,  with  wharves  upon 
the  lake  side.  The  riparian  owner 
brought  ejectment  for  the  land  so  made 
in  front  of  him.  The  court  appears  to 
have  assumed  that  had  the  riparian 
owner  himself,  as  such,  a  right  in  the 
bed  of  the  lake,  to  intrude  such  an  em- 
bankment upon  it  into  navigable  water, 
the  embankment  built  by  a  stranger 
would  enure  to  him,  as  a  house  built  by 
a  stranger  enures  to  the  owner  of  the 
land.  The  court,  therefore,  considers 
the  right  of  the  riparian  owner 
to  extend  his  possession  to  navi- 
gable water,  and  holds  that,  'all  that 
could  be  claimed  for  the  riparian  owner 
is  the  exclusive  right  to  pass  to  and 
from  the  shore,  as  it  originally  was, 
from  and  to  the  lake,  but  no  peculiar  or 
additional  right  to  the  lake  itself.' 
'There  is  no  common  law  in  Vermont 
by  which  the  owner  of  land  bounded 
on  Lake  Champlain  has  a  right  beyond 
low  water  mark  to  appropriate  as  his 
own  the  bed  of  the  lake.'  The  court 
suggests  that  the  riparian  owner  may 


have  a  remedy  against  the  land  in- 
truded between  him  and  the  lake,  as  a 
nuisance;  but  holds  against  him  in  the 
ejectment,  for  want  of  title  in  land 
made  on  the  bed  of  the  lake.  The 
opinion  of  the  court  is  able  and  learned, 
discussing  at  some  length  the  English 
and  American  authorities  on  the  sub- 
ject. And  we  are  quite  satisfied  that  it 
states  the  true  rule  which  should  pre- 
vail in  this  State." 

1.  Delaplaine  v.  Chicago  etc.  R.  Co., 
42  Wis.  214;  s.  c,  24  Am.  Rep.  386. 

2.  Aa  a  Riparian  Right. — Delaplaine  v. 
Chicago  etc.  R.  Co.,  42  Wis.  214;  s.  c, 
24  Am.  Rep.  386.  As  Cole,  J.,  says  in 
this  case  that  "while  the  riparian  pro- 
prietor only  takes  to  the  water  line  it 
by  no  means  follows,  nor  are  we  willing 
to  admit,  that  he  can  be  deprived  of  his 
riparian  rights  without  compensation. 
As  proprietor  of  the  adjoining  land 
and  as  connected  with  it  he  has  the 
right  of  exclusive  access  to  and  from 
the  waters  of  the  lake  at  that  particular 
place;  he  has  the  right  to  build  piers 
and  wharves  in  front  of  his  land  out  to 
navigable  waters  in  aid  of  navigation, 
not  interfering  with  the  public  use.  These 
are  private  rights  incident  to  the 
ownership  of  the  shore,  which  he  pos- 
sesses, distinct  from  the  rest  of  the 
public.  All  the  facilities  which  the  lo- 
cation of  this  land  with  reference  to  the 
lake  affords  he  has  the  right  to  enjoy 
for  purposes  of  gain  or  pleasure;  and 
they  sometimes  give  property  thus 
situated  its  chief  value.  It  is  evident 
from  the  nature  of  the  case  that  these 
rights  of  user  and  of  exclusion  are  con- 
nected with  the  land  itself,  grow  out  of 
its  location,  and  cannot  be  materially 
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abridged  or  destroyed  without  inflict- 
ing an  injury  upon  the  owner  which 
the  law  should  redress.  It  seems  un- 
necessary to  add  the  remark  that  these 
riparian  rights  are  not  common  to  the 
citizen  at  large,  but  exist  as  incidents  to 
the  right  of  the  soil  itself  as  adjacent 
to  the  water.  In  other  words,  accord- 
ing to  the  uniform  doctrine  of  the 
best  authorities,  the  foundation  of  ri- 
parian rights,  ex  vi  termini,  is  the  own- 
ership of  the  bank  or  shore.  In  such 
ownership  they  have  their  origin. 
They  may  and  do  exist,  though  the 
fee  in  the  bed  of  the  river  or  lake  be  in 
the  State.  If  the  proprietor  owns  the 
bed  of  the  stream  or  lake,  this  may 
possibly  give  him  some  additional 
right;  but  his  riparian  rights,  strictly 
speaking,  do  not  depend  on  that  fact. 

In  Delaplaine  v.  Chicago  etc.  R. 
Co.,  42  Wis.  214;  s.  c,  24  Am.  Rep. 
386,  Cole,  J.,  refers  to  the  important 
English  authority  of  Lyon  v.  Fish- 
mongers Co.,  L.  R.,  1  App.  Cas.  662: 
''One  question  considered  in  the  case 
was  whether  a  riparian  proprietor  on 
the  bank  of  a  tidal  navigable  river  had 
rights  or  natural  easements  similar  to 
those  which  belong  to  a  riparian  pro- 
prietor on  the  bank  of  a  natural  stream 
above  the  flow  of  the  tide;  and  whether 
such  proprietor  whose  frontage  and 
means  of  access  to  such  tidal  river  is 
cut  ofT  by  an  encroachment  from  ad- 
joining land  into  the  stream  suffers  a 
loss  or  abridgment  of  any  private  right 
belonging  to  him  as  riparian  proprietor 
or  is  only  damnified  in  common  with 
the  rest  of  the  public.  The  lord 
chancellor  (Lord  Cairns),  after 
fully  stating  the  facts  of  the  case  among 
other  things  said:  'Unquestionably  the 
owner  of  a  wharf  on  the  river  bank  has, 
like  every  other  subject  of  this  realm, 
the  right  of  navigating  the  river  as  one 
of  the  public.  This,  however,  is  not  a 
right  coming  to  him  qua  owner  or  oc- 
cupier of  any  lands  on  the  bank,  nor  is 
it  a  right  which,  per  se,  he  enjoys  in  a 
manner  different  from  any  other  mem- 
ber of  the  public.  But  when  this  right 
of  navigation  is  connected  with  an  ex- 
clusive access  to  and  from  a  particular 
wharf,  it  assumes  a  very  different 
character.  It  ceases  to  be  a  right  held 
in  common  with  the  rest  of  the  public, 
for  other  members  of  the  public  have 
no  access  to  or  from  the  river  at  the 
particular  place;  and  it  becomes  a  form 
of  enjoyment  of  the  land,  the  dis- 
turbance of  which  may  be  vindicated  in 
damages  by  an  action  or  retained  by  an 


injunction.  .  .  I  cannot  entertain 
any  doubt  that  the  riparian  owner  on  a 
navigable  river  in  addition  to  the  right 
connected  with  navigation  to  which  he 
is  entitled  as  one  of  the  public,  retains 
his  rights  as  an  ordinary  riparian 
owner,  underlying  and  controlled  by, 
but  not  extinguished  by,  the  public  right 
of  navigation.'  Pp.  671-3.  Lord 
Chelmsford  observed:  'The  lords 
justices  said  they  were  unable  to  find 
any  authority  for  holding  that  a  ri- 
parian proprietor,  where  the  tide  flows 
and  reflows,  has  any  rights  or  natural 
easements  vested  in  him  'similar  to 
those  which  have  been  held  in  numer- 
ous cases  to  belong  to  a  riparian  pro- 
prietor on  the  banks  of  a  natural 
stream  above  the  flow  of  the  tide.  But 
with  great  respect,  I  find  no  authority 
for  the  contrary  proposition,  and  I  see 
no  sound  principle  upon  which  the  dis- 
tinction between  the  two  descriptions  of 
natural  streams  can  be  supported.  And 
it  appears  to  me  that  cases  have  been 
decided  which  are  strongly  opposed  to 
it.  Why  a  riparian  proprietor  on  a 
tidal  river  should  not  possess  all  the 
advantages  which  the  position  of  his 
property  with  relation  to  the  river  af- 
fords him,  provided  they  occasion  no 
obstruction  to  the  navigation,  I  am  at 
a  loss  to  comprehend.  If  there  were  an 
authorized  interference  with  his  enjoy- 
ment of  the  rights  upon  the  river  con- 
nected with  his  property,  there  can,  I 
think,  be  no  doubt  that  he  might  main- 
tain an  action  for  the  private  injury.' 
Pp.  677-8.  Lord  Selborne  said: 
'Upon  principle,  as  well  as  upon  those 
authorities,'  which  he  had  referred  to,  'I 
am  of  opinion  that  private  riparian 
rights  may  and  do  exist,  in  a  tidal  nav- 
igable river.  .  .  But  the  rights  of  a 
riparian  proprietor,  so  far  as  they  relate 
to  any  natural  stream,  exist  jure 
naturce,  because  his  land  has  by 
nature  the  advantage  of  being  washed 
by  the  stream ;  and  if  the  facts  of  nature 
constitute  the  foundation  of  the  right,  I 
am  unable  to  see  why  the  law  should 
not  recognize  and  follow  the  course  of 
nature  in  every  part  of  the  same  stream. 
.  .  .  With  respect  to  the  ownership 
of  the  bed  of  the  river,  this  cannot  be 
the  natural  foundation  of  riparian  rights, 
properly  so  called,  because  the  word 
"riparian"  is  relative  to  the  bank,  and 
not  the  bed  of  the  stream,  and  the  con- 
nection, when  it  exists  of  property  on 
the  bank  with  properly  in  the  bed  of 
the  stream  depends  not  upon  nature 
but  on  grant  or  presumption  of  law. 
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(c)  Appropriation  as  Producing  Special  Damage. — It  has  further 
been  shown  in  this  country  that  where  any  riparian  rights  of  the 
owner  of  land  lying  along  the  shore  of  a  lake,  such  as  the  right 
•of  access,  are,  as  in  the  instance  before  stated,  wholly  destroyed 
or  materially  lessened  in  value  by  a  railroad  company  in  the  con- 
struction of  its  road,  the  injury  to  the  riparian  proprietor  is  ac- 
tionable, as  producing  special  and  peculiar  damage,  different  from 
that  resulting  to  the  rest  of  the  public.1  This  view  was  supported 
by  a  case  regarded  as  a  direct  authority  that  such  damages  are 


.  .  .  The  title  to  the  soil  constituting 
the  bed  of  a  river  does  not  carry 
with  it  any  exclusive  right  of  property 
in  the  running  water  of  the  stream, 
which  can  only  be  appropriated  by 
severance,  and  which  may  be  lawfully 
so  appropriated  by  everyone  having  a 
right  of  access  to  it.  It  is,  of  course, 
necessary  for  the  existence  of  a  riparian 
right  that  the  land  should  be  in  contact 
with  the  flow  of  the  stream.  .  .  Even 
if  it  could  be  shown  that  the  ripa- 
rian rights  of  the  proprietor  of  land  on 
the  bank  of  a  tidal  navigable  river  are 
not  similar  to  those  of  a  proprietor 
above  the  flow  of  the  tide,  I  should 
be  of  opinion  that  he  had  a  right  to  the 
river  frontage  belonging  by  nature  to 
his  land,  although  the  only  practical 
advantage  of  it  might  consist  in  the  ac- 
cess thereby  afforded  him  to  the  water 
for  the  purpose  of  using,  when  upon 
the  water,  the  right  of  navigation  com- 
mon to  him  with  the  rest  of  the  public. 
Such  a  right  of  access  is  his  only,  and 
is  his  by  virtue  'and  in  respect  of  the 
riparian  property;  it  is  wHolly  distinct 
from  the  public  right  of  navigation.' 
Pp.  682-4."  This  is  characterized  in 
the  quoting  opinion  as  a  "lucid  and 
most  satisfactory  exposition  of  the 
foundation  of  riparian  rights,  showing 
that  they  are  appurtenant  to  the  owner- 
ship of  the  land  on  the  shore  or  bank 
of  the  lake  or  stream  without  reference 
to  the  title  in  the  bed."  See  24  Am. 
Rep.  391. 

1.  "  It  was  claimed  by  the  learned 
counsel  for  the  defendant  company," 
says  Cole,  J.,  in  Delaplaine  v.  Chicago 
etc.  R.  Co.,  42  Wis.  214;  s.  c,  24  Am. 
Rep.  386,  391,  "that  because  it  was 
authorized  by  its  charter  to  build  a  road 
between  certain  designated  points,  it 
had  the  right  to  occupy,  in  the  construc- 
tion of  its  road,  any  land  of  the  State 
between  those  points;  in  other  words, 
had  the  right  to  build  its  road  across 
the  lake  in  the  manner  it  did,  and,  if 
an  injury  has  resulted  to  the  riparian 


owner,  it  is  damnum  absque  injuria. 
It  may  be  conceded,  for  the  purposes  of 
the  argument,  that  the  company  had  a 
right  by  its  charter  to  occupy  the  bed 
of  the.  lake  in  the  construction  of  its 
road;  but  this  does  not  imply  an  inten- 
tion on  the  part  of  the  legislature  to  re- 
lieve the  company  from  its  common 
law  liability  in  case  of  injury  to  a  ri- 
parian owner.  Whether  the  legislature 
could,  under  the  constitution,  authorize 
the  company  to  destroy  or  materially 
impair  riparian  rights  without  mak- 
ing compensation,  is  a  question  we  do 
not  consider,  as  there  is  nothing  to  war- 
rant the  assumption  that  the  legislature 
attempted  to  do  this.  The  legislature 
doubtless  intended  that  the  company,  in 
the  execution  of  its  chartered  powers, 
would  make  compensation  for  any  dam- 
age inflicted  upon  a  land  owner,  where 
a  liability  was  imposed  at  common  law. 
The  simple  question,  therefore,  is  if  the 
plaintiff's  riparian  rights  were  destroyed 
or  materially  impaired  by  the  construc- 
tion and  maintenance  of  the  defendant's 
railway  across"  the  lake  in  question,  are 
the  plaintiffs  "entitled  to  recover  dam- 
ages therefor?  This  question,  we  think, 
must  receive  an  affirmative  answer. 
There  was  an  answer  put  in  by  the  de- 
fendant denying  all  liability  under  the 
circumstances,  and  the  cause  was  tried 
upon  the  merits.  But  the  main  ques- 
tion discussed  on  the  argument  was  the 
sufficiency  of  the  complaint  and  the 
alleged  error  in  overruling  the  demurrer 
to  it.  The  cause  of  action  stated  in  the 
complaint,  in  substance,  is  that  the 
plaintiffs  own  lots  abutting  upon  Lake 
Manona,  a  navigable  body  of  water, 
and  that  the  defendant,  without  their 
consent,  constructed  its  road  within  the 
water  of  the  lake,  but  so  near  the  front 
of  their  lots  as  to  cut  off  their  access 
from  the  lots  to  the  body  of  the  lake, 
leaving  in  front  of  their  lots  a  pool  of 
stagnant  water  by  which  the  lots  have 
been  depreciated  in  value.  This  plainly 
shows  an  interference  with  a  natural 
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actionable,  and  defended  as  against  criticism.1  It  was  admitted, 
however,  that  "  there  are  decisions  of  able  and  intelligent  courts 
holding  a  contrary  rule  and  denying  all  right  to  compensation  in 
such  cases  to  the  riparian  owner ;  "*  but  these  were  not  followed. 


flow  or  action  of  the  water;  an  obstruc- 
tion of  the  access  to  and  from  the  lots 
of  the  plaintiffs  to  the  body  of  the  lake. 
It  states  a  permanent  injury  to  their 
property,  diminishing  its  market  value. 
We  are  at  a  loss  to  understand  why  the 
plaintiffs  should  not  recover  such  dam- 
ages for  this  infringement  upon  or  de- 
struction of  their  riparian  rights  as  they 
may  prove  they  have  actually  sustained. 
These  riparian  rights  are  undoubted 
elements  in  the  value  of  property  thus 
situated.  If  destroyed,  can  any  one 
seriously  claim  that  the  plaintiffs  have 
not  suffered  a  special  damage  in  respect 
to  their  property,  different  both  in  de- 
gree and  kind  from  that  sustained  by 
the  general  public?  It  seems  to  us 
not." 

1.  Chapman  v.  Oshkosh   &  Miss. 
R.  Co.,  33  Wis.  629.   "The  doctrine  of 
that  case,"  says  the  reviewing  opinion 
(24  Am.  Rep.  392).  "was  sharply  criti- 
cised on  the  argument  as  unsound,  and 
an  attempt  was  made  to  distinguish  it 
from  the  case  at  bar.    But  in  principle 
the  cases  are  not  distinguishable,  so  far 
as  the  claim  for  damage  founded  on 
the  deprivation  or  destruction  of  ri- 
parian rights  was  concerned.    In  that 
case,  these  rights  were  held  to  be  prop- 
erty, of  which  the  plaintiffs  could  not 
be   deprived    without  compensation. 
The  plaintiffs  there  owned  several  lots 
fronting  on  Fox  River,  a  navigable 
stream  which  they  used  in  connection 
with  their  sawmill  for  getting  logs  from 
their  river  to  the  mill,  and  in  shipping 
lumber  therefrom.   The  railroad .  com- 
pany, by  authority  of  the  legislature, 
built  a  bridge  over  the  river  in  such  a 
manner  as  to  cause  an  interruption  or 
breakage  of  the  river  front.    This  ob- 
struction to  the  access  of  the  river  and 
the  natural  connection  of  the  land  with 
the  water,  it  was  held,  furnished  ground 
for  a  claim  for  compensation  on  the  part 
of  the  owners.    In  that  case,  as  in  this, 
riparian  rights  were  directly  Interfered 
with  which  the  owners  of  the  property 
on  the  bank  were  entitled  to  enjoy  and 
retain  in  connection  with  their  premises, 
and  which  nights  enhanced  the  market 
value  of  their  property.    We  thought 
then,  and  think  now,  that  the  owners 
were  entitled  to  compensation  for  this 
12  C.  of  L. — 40  6 


damage  or  injury.  We  consider  the 
decision  well  sustained  by  principle 
and  authority.  It  is  powerfully  vin- 
dicated by  the  case  of  Lyon  v.  Fish- 
mongers' Co.  (L.  R.,  1  App.  Cas.  662), 
supra,  decided  in  the  House  of  Lords 
in  1876." 

2.  In  addition  to  the  authorities  cited 
in  Chapman's  Case  (33  Wis.  629),  tak- 
ing that  view  of  the  case,  reference  was 
made  (in  24  Am.  Rep.  393)  to  the  case 
of  Stevens  v.  Paterson  St  Newark  R. 
Co.,  34  N.  J.  L.  532.  That  case  was 
represented  as  deciding  that  an  owner 
of  land  adjoining  the  Passaic  river,  a 
public  navigable  stream,  might  be  de- 
prived of  all  his  riparian  rights  and  the 
benefits  incident  to  his  property  from 
his  contiguity  to  the  water,  without 
compensation.  But  it  was  remarked 
that  "in  that  case  there  is  an  able  and 
learned  opinion  given  by  the  chancel- 
lor, dissenting  from  the  doctrine  held 
by  the  majority  of  the  court,  and  stat- 
ing the  rule  of  law  as  laid  down  in 
Chapman's  case.  The  chancellor  ob- 
serves: 'The  right  of  an  owner  of  land 
upon  tide  waters  to  maintain  his  ad- 
jacency to  it  and  to  profit  by  this  ad- 
vantage, is  founded  upon  a  natural  sense 
of  justice  which  pervades  the  com- 
munity, which,  although  the  decisions 
of  courts  may  overcome,  neither  they 
nor  the  subtle  and  artificial  reason  of 
learned  jurisconsults  will  ever  erad- 
icate.' P.  556.  But  we  are  not  inclined 
to  prolong  the  discussion  on  this  point, 
and  close  with  the  remark  that  if  the 
matter  were  res  integra  unaffected  by 
decision,  we  should  hold  that  the  de- 
struction of  or  material  interference 
with  riparian  rights  was.  upon  principle, 
an  actionable  injury."  The  court  went 
on,  however,  to  say :  "  In  Chapman's 
case,  among  other  authorities  relied 
upon  to  sustain  the  decision  there  made, 
was  the  case  of  Duke  of  Buccleuch  v. 
Metropolitan  Board  of  Works,  L.  R., 
5  H.  L.  418.  It  is  claimed  that  the  doc- 
trine of  that  case  is  inapplicable  to  the 
question  before  us,  because  it  arose  un- 
der what  is  called  the  Land  Clauses 
Consolidation  Act,  which  gave  damages 
in  case  land  was  'injuriously  affected' 
by  any  work  authorized  by  the  act. 
But  the  test  applied  to  determine  the 
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4.  Bight  to  Cut  and  Take  Ice. — The  right  of  cutting  and  taking 
ice,  either  for  use  or  for  sale,  from  a  great  pond  which  is  one  of 
the  public  waters  of  the  commonwealth  of  Massachusetts,  is  a 
public  right  which  may  be  exercised  by  any  citizen  who  can  ob- 
tain access  to  the  pond  without  trespassing  upon  the  lands  of 
other  persons,  and  who  does  not,  by  his  exercise  of  the  right,  un- 
reasonably interfere  with  its  similar  exercise  by  others.1  But  the 
ice  formed  in  water  over  the  land  of  a  private  proprietor,  and  not 
within  the  natural  limits  of  a  great  pond  may,  like  the  water  in 
which  it  is  formed,  be  taken  and  carried  away  by  him,  unless 
others  have  acquired  paramount  rights  in  it  by  agreement  with 
him  or  by  authority  of  law.* 

5.  Owners  of  Ponds  and  Streams. — The  rights  of  private  individu- 
als in  ponds  and  streams,  as  understood  in  Massachusetts,  have 
been  thus  briefly  stated  in  a  recent  leading  case  in  that  State  re- 
lating to  great  ponds.3 

IV.  Eight  OF  Fishtng — 1.  In  General — (a)  Cannot  be  Acquired  by 
Custom. — The  doctrine  has  been  applied  to  fishing  in  lakes  and 
ponds 4  that  a  right  to  take  fish  in  private  waters  is  a  profit  a 


proper  meaning  of  the  words  'in- 
juriously affected '  as  giving  a  right  to 
compensation,  was  whether  the  act 
done  in  carrying  out  the  works  in  ques- 
tion was  an  act  which  would  have  given 
a  right  of  action  if  the  works  had  not 
been  authorized  by  act  of  parliament. 
Lyon  v.  Fishmongers'  Co ,  L.  R.,  I 
App.  Cas.  662:  Metropolitan  Board  of 
Works  v.  McCarthy,  L.  R.,  7  H.  L. 
243.  In  other  words,  if  the  act  affect- 
ing the  land  had  been  done  by  an  in- 
dividual, he  would  be  liable  for  the 
damages.  This  remark  shows  that  the 
decisions  made  under  that  act  are  in 
point." 

1.  Paine  v.  Woods,  10S  Mass.  160, 
173;  citing-  West  Roxbury  v.  Stoddard, 
7  Allen  (Mass.)  158. 

2.  Gray,  J.,  in  Paine  v.  Woods, 
108  Mass.  160,  173.  As  to  driving 
stakes  on  public  pond,  see  People's 
Ice  Co.  v.  Davenport,  21  N.  E.  Rep. 
(Mass.)  385.  In  general,  concerning 
the  right  to  ice  on  public,  private  and 
artificial  ponds,  see  Ice  and  Ice  Com- 
panies, vol.  9,  pp.  852,  859. 

3.  Watuppa  -Reservoir  Co.  v.  Fall 
River,  147  Mass.  548,  554. 

Owner  of  Fond  Alone. — If  an  in- 
dividual owns  a  pond  which  has  a 
natural  stream  flowing  from  it,  the  land 
bordering  on  which  is  owned  by  others 
by  a  title  in  fee  without  any  limitations, 
it  may  be  that  he  cannot  lawfully  fill 
up  the  pond,  or  divert  its  waters  by 
artificial  channels  or  conduits,  to  the 


substantial  injury  of  those  who  own 
land  on  the  stream.  Where  lands 
border  upon  a  natural  stream,  each  of 
the  proprietors  owns  the  fee  to  the 
thread  of  the  stream  and  has  a  right  to 
the  natural  flow  of  the  stream,  subject 
to  the  right  of  every  other  proprietor,  to 
make  such  use  of  the  water  as  it  passes 
through  his  land  as  is  not  unreasonably 
injurious  to  all  the  others  who  with  him- 
self have  a  common  right  in  the  stream. 
Each  proprietor  has  the  right  to  the 
benefit  of  it  as  it  passes  through  his 
land,  for  all  the  useful  purposes  to  which 
it  may  be  applied,  and  no  proprietor, 
above  or  below,  has  the  right  unreason- 
ably to  divert,  obstruct  or  pollute  it 
See,  according  to  case  just  cited.  John- 
son v.  Jordan,  2  Met.  (Mass.)  234;  s.  c, 
37  Am.  Dec.  85;  Elliot  v.  Fitchburg 
Railroad,  10  Cush.  (Mass.)  191:  s.  c, 
57  Am.  Dec.  85;  Cummings  v.  Barrett, 
10  Cush.  (Mass.)  186;  Tyler  v.  Wilkin- 
son, 4  Mason  (U.  S.)  397. 

Owner  of  Fond  and  Outlet  Stream.— 
But  where  a  man  owns  a  pond  and 
the  whole  of  the  stream  flowing  from 
it,  he  would  probably  have  the  right  to 
divert  and  use  the  waters,  although  it 
sensibly  diminishes  the  natural  flow  of 
the  water  in  the  stream,  and  if  he  sells 
the  land  on  the  stream  he  can  reserve 
to  himself  the  right  so  to  divert  and 
use  the  waters.  Watuppa  Reservoir 
Co.  v.  Fall  River,  147  Mass.  548,  554. 

4.  See  Waters  v.  Lillev,  4  '  Pick. 
(Mass.)  145,  148;  Cobb  v. Davenport, 
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prendre  which  could  not  be  acquired  by  custom,  but  must  be  pre- 
scribed for  in  a  que  estate.1 

(t>)  What  Are  "Private  Ponds"  in  Pennsylvania. — If  the  waters 
of  a  pond  cover  a  large  surface  of  land,  and  one  whose  lands  are 
covered  by  a  part  only  of  the  water  places  fish  therein  for  the 
purpose  of  propagation,  it  does  not  thereby  become  a  "  private 
pond  "  within  the  meaning  of  the  Pennsylvania  act  of  1876,  pro- 
viding penalties  for  one  who  trespasses  upon  land  to  take  fish 
from  "a  private  pond,  stream  or  spring."  To  bring  it  within  the 
act,  the  whole  pond  must  be  so  far  private  property  as  to  confine 
therein  the  fish  with  which  it  is  stocked.  The  ownership  of  a 
part  only  of  the  land  covered  by  the  water  had  the  distinctive  char- 
acter of  private,  but  the  pond  must  be  treated  as  an  entirety,  and 
either  the  whole  or  none  is  private* 

2.  Public  Bights — (a)  By  Custom  in  Michigan. — It  has  always 
been  customary  in  Michigan  to  permit  the  public  to  take  fish  in 
all  the  small  lakes  and  ponds  of  the  State.  Accordingly,  there 
is,  in  that  State,  no  trespass  in  passing  upon  another's  land  to 
take  fish  from  a  small  lake  or  pond  almost  entirely  enclosed  with- 
in the  lines  of  the  farm  of  the  land  owner,  unless  the  latter  has 
given  notice  that  such  conduct  will  not  be  allowed.8 

{b)  In  Lake  Erie  and  Its  Bays. — In  Ohio,  it  is  held  that  the 
right  of  fishing  in  Lake  Erie  and  its  bays  is  not  limited  to  the 
proprietors  of  the  shores,  but  that  the  right  of  fishing  in  these 
waters  is  as  public  as  if  they  were  subject  to  the  ebb  and  flow  of 
the  tide.  Nor  is  the  prima  facie  right  of  the  public  deemed  re- 
butted by  proof  of  the  mere  uninterrupted  enjoyment  of  the 
privilege  of  fishing  for  the  period  requisite  to  perfect  a  title  by 
prescription,  as  the  mere  lawful  exercise  of  a  common  right  for 
that  period  does  not  establish  an  exclusive  right.4 

32  N.  J.  L.  369,  388,  389;  Cobb  v.  is  obviously  just.   The  reasons  for  re- 

Bavenport,  33  N.  J.  L.  223,  225,  et  seq.;  garding  the  right  as  public  are  as  great 

Winder  v.  Blake,  4  Jones  (N.  Car.)  L.  in  the  one  case  as  in  the  other;  and  we 

332,  333,  et  seq.  have  no  hesitation  in  saving  that  the 

1.  Cobb  v.  Davenport,  32  N.  J.  L.  right  of  fishing  in  these  waters  is  as 
369,  389;  Same  v.  Same,  33  N.  J.  open  to  the  public  as  if  they  were  sub- 
L.  223,  225,  et  seq.;  Winder  v.  Blake,  4  ject  to  the  ebb  and  flow  of  the  tide." 
Jones  L.  (N.  Car.)  332,  333,  et  seq.  See  The  supreme  court  of  New  Hampshire, 
also  Bland  v.  Lipscombe,  cited  in  note  in  speaking  of  Lake  Winnipiseogee 
to  Racer.  Ward,*24  Law  J.,  Q^B.  153,  say:  "The  right  of  fishing  in  the  lake 
at  p.  155;  Murphy  v.  Ryan,  Ir.  R.,  2  C.  is  not  limited  to  the  proprietors  of  the 
L.  143.  154,  155.  In  general,  concern-  shore,  but  is  common  to  all  citizens  of 
ing  right  of  fishing,  see  Fish  and  the  State,  just  as  much  as  the  fishing  in 
Fisheries,  vol.  8,  p.  23.  the  tide  waters  of  the  Piscataqua." 

2.  Reynolds  v.  Com.,  93  Pa.  St.  458,  State  v.  Company,  49  N.  H.  250.  The 
461,  462.  plaintiff  likewise  claims  a  right  to  the 

3.  Marsh  v.  Colby,  39  Mich.  626, 627.  fisheries  in  question  by  prescription.  It 

4.  Sloan  v.  Biemiller,  34  Ohio  St.  appears  from  the  finding  of  the  master, 
492,  513,  515.  "That  fishery  in  such  that  from  October,  1849,  up  to  the  time 
waters  as  Lake  Erie  and  its  bays,"  says  of  making  his  report  the  owners  of 
White,  J.,  "should  be  as  free  and  com-  Cedar  Point  "leased  the  same  to  sun- 
mon  as  upon  tide  waters,  and  alike  dry  persons  for  fishing  purposes,  and 
subject  to  control  bv  public  authority,  the  fisheries  belonging  thereto."  And 
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3.  Private  Sights — (a)  In  New  Jersey. — The  exclusive  right  of 
fishing  in  natural  inland  fresh  water  ponds  or  lakes  within  the 
boundaries  of  the  original  grant  of  the  province  of  New  Jersey 
is  prima  facie  in  the  owner  of  the  soil,  but  may  be  acquired  sepa- 
rate  from  the  ownership  of  the  soil  by  grant  or  prescription.1 

(6)  W/ten  User  by  Individual  Considered  Permissive. — When  the 
owner  of  a  fishery  in  a  natural  inland  fresh  water  pond  or  lake 
does  not  himself  work  it  for  profit,  but  suffers  the  public  to  fish 
in  it  without  objection,  an  user  by  an  individual,  which  is  not  dis- 
tinguished from  that  of  the  public,  will  be  considered  as  permis- 
sive, and  not  adverse,  unless  there  is  evidence  that  it  was  under  a 
claim  of  right  in  himself,  and  that  the  owner,  knowing  of  such 
claim,  acquiesced  in  it.* 

V.  Wrongs  Cokceehihg  Lakes  and  Pokdb — 1.  Obstructing  View, 
and  Diversion  of  Water. — Among  the  questions  of  law  which  may 
arise  in  a  somewhat  peculiar  application  because  the  rights  of 
riparian  owners  upon  lakes  and  ponds  are  involved,  are  several 
which  have  been  determined  upon  their  peculiar  facts,  and 


that  Cedar  Point  was  regularly  under 
lease  during  all  that  time  for.  fishing 
purposes,  except  when  the  owners 
themselves  fished  there;  and  that  the 
owners  controlled  the  same  except 
when  interfered  with  by  the  defendant, 
and  sometimes  by  other  fishermen 
during  the  four  or  five  last  preceding 
years.  In  the  spring  of  1866,  the  de- 
fendant ceased  to  fish  under  lease  from 
the  owners  of  the  Point. '  At  that  time 
he  commenced  to  carry  on  his  fishing 
operations  in  his  own  right;  and  in  the 
following  year,  May  4th,  1867,  the  pres- 
ent suit  was  commenced.  Fishing  with 
pounds  was  commenced  about  the  year 
1854.  Prior  to  that  time,  fishing  was 
carried  on  with  seines  used  in  connection 
with  the  shore.  These  facts  clearly 
fail  to  establish  a  prescriptive  right 
to  the  fisheries  in  controversy.  The 
time  is  insufficient,  even  if  the  other 
facts  necessary  to  support  the  claim 
were  shown."  The  opinion  then  cites, 
in  support  of  the  second  sentence  of  the 
text,  Delaware  &  M.  R.  Co.  v.  Stump, 
8  G.  &  J.  (Ind.)  497;  Chalker  v.  Dick- 
inson, 1  Conn.  382;  Id.  510;  State  v. 
Company,  49  N.  II.  240. 

In  Lake  Wlnnlpiseogee.  —  In  New 
Hampshire  it  \%held  that  the  rightof  fish- 
ing in  Lake  Winnipiseogee  is  not  lim- 
ited to  the  proprietors  of  the  shores, 
but  is  common  to  all  citizens  of  the 
State,  just  as  much  as  the  fishing  in  the 
tide  waters  of  the  Piscataqua.  The  ob- 
struction of  this  public  right  of  fishing 
is  deemed  a  public  nuisance,  punishable 


at  common  law  by  indictment.  State 
v.  Company,  49  N.  H.  240,  250. 

1.  Cobb  v.  Davenport,  32  N.  J.  L. 
369,  384.  The  conclusion  reached  in 
this  case  was  that  the  title  to  the  soil 
under  Green  Pond,  which  was  the  body 
of  water  under  consideration,  was  in 
the  proprietors,  and  not  in  the  State, 
and  that  the  plaintiff  acquired  title 
to  the  bed  of  the  pond  by  the  grants 
in  question.  "By  virtue  of  such  owner- 
ship," it  was  said,  ''and  as  an  incident 
thereto,  the  plaintiff  is  prima  facie  en- 
titled to  the  exclusive  right  of  fishery 
therein,  and  may  maintain  an  action  of 
trespass  for  entering  upon  the  said  waters 
and  fishing  therein.  .  .  .  Hooker  v. 
Cummings,  20  J.  R.  90;  McFarlin  v. 
Essex  County,  10  Cush.  (Mass.)  309, 
310;  Carter  v.  Murcot,  4  Burr.  2162; 
While  the  right  of  fishing  is  prima 
facie  exclusive  in  the  owner  of  the  soil, 
as  part  of  the  inheritance,  yet  it  is  not 
inseparable  from  the  soil,  but  may  be 
acquired,  distinct  from  the  ownership 
of  the  soil  by  grant  or  prescription; 
and  such  grant  may  confer  on  the 
grantee  a  right  of  fishing,  exclusive  of 
the  soil,  whereby  a  several  fishery  is 
g 'anted,  or  may  be  a  licence  for  him' 
to  fish  in  common,  with  the  owner  and 
others,  whereby  a  common  of  fishery  is 
created.  .  .  .  Melvin  v.  Whiting, 
13  Pick.  (Mass.)  184;  McFarlin  v.  Es- 


sex County,  10  Cush.  (Mass.)  311. 
2.  Cobb  v.  Davenport,  32  N.  J. 


L. 


3°9.  39°- 

Erection  of  Hotel  Not  Evidence  of 
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scarcely  warrant  the  deduction  of  a  general  principle.  Decisions 
in  regard  to  the  obstruction  of  the  view  of  a  riparian  proprietor;1 
obstruction  of  the  right  of  navigation  ;  *  an  alleged  injury  arising 
from  the  digging  of  ditches ; 8  diversion  of  the  water  of  a  lake  to 
supply  a  city,  thereby  injuring  the  plaintiff's  mills.4 

2.  Pond  Owner  Erecting  Dam  and  Drawgate. — Where  the  owner  of 
a  pond  upon  a  natural  stream  flowing  through  a  meadow,  built  a 
dam  and  erected  a  drawgate,  and  thus  interfered  with  the  flow 
of  the  stream,  so  that  the  supply  of  water  for  a  pond  farther 
down  on  the  stream,  which  was  also  used  for  ice-cutting  pur- 
poses, became  dependent  upon  the  raising  of  such,  drawgate, 
and  the  leakage  and  overflow  from  the  other  pond,  it  was  held 
that,  in  an  action  against  the  upper  proprietor  for  the  interruption 
of  the  natural  flow  of  the  stream,  the  jury  was  rightly  instructed 
that  if  the  proprietor  sued  had  wrongfully  interfered  to  prevent 
the  flow  of  the  stream,  the  jury  was  not  authorized  to  find  that  he 
furnished,  in  another  manner,  an  equivalent  supply  of  water,  as 


Prescriptive  Eight.  — The  fact  that  a 
party,  or  those  under  whom  he  claims, 
erected  a  hotel  for  the  accommodation 
of  the  public  who  might  visit,  for  the 
purpose  of  fishing,  a  natural  inland 
fresh  water  lake,  the  ownership  of 
which  was  in  another,  is  not  evidence 
of  a  prescriptive  right  in  such  party  to 
fish  in  the-lake.  Cobb  v.  Davenport, 
32  N.J.  L.  369,391. 

1.  Obstructing  View.  —  When  the 
proper  and  constituted  authorities 
of  the  State  proceed  to  deepen  the  out- 
let of  a  lake,  and  deposit  the  earth  and 
stones  that  are  removed  in  the  shallow 
water  in  front  of  and  adjacent  to  prem- 
ises previously  conveyed  to  another  by 
patent,  it  is  a  visible  and  public  declara- 
tion that  that  portion  of  the  lake  can 
no  longer  be  used  for  navigation;  and 
the  grantee  will  enter  into  possession, 
and  the  trusteeship  of  the  State,  both  for 
the  public  and  the  riparian  proprietor, 
is  virtually  at  an  end.  Such  land  being 
proper  and  necessary  for  the  beneficial 
enjoyment  by  the  riparian  proprietor  of 
his  adjacent  premises,  there  arises,  if 
not  a  legal,  at  least  a  strong  equitable, 
title,  which,  being  coupled  with  equita- 
ble possession,  no  one  except  the  State 
itself  should  be  allowed  to  dispute. 
Hence  no  action  will  be  against  such 
riparian  proprietor,  in  favor  of  an  ad- 
joining owner,  to  restrain  the  planting 
of  trees  upon  such  newly  acquired  land, 
and  thereby  obstructing  such  adjoining 
owner's  view  of  the  lake.  Ledyard  v. 
Ten  Eyck,  36  Barb.  (N.  Y.)  102,  126. 

2.  obstruction  to  Right  of  Navigation. 
— In  a  case  decided  in  England  in  1S71, 


the  facts  were  that  the  plaintiff  was  the 
owner  of  the  soil  forming  the  bed  of  a 
navigable  lake,  and  also  of  a  pier  which 
had  been  thereon  erected  wrongfully  by 
a  third  person.  The  defendants,  in 
common  with  the  public,  had  the  right 
of  navigating  the  lake,  and  were  the 
lessees,  from  the  person  who  erected 
the  pier,  of  the  land  adjoining  that  part 
of  the  lake  where  the  pier  was  erected. 
They  therefore  had  a  right  to  embark 
and  disembark  at  the  land  leased  by 
them,  passengers  using  the  defendant's 
boats  on  the  lake.  The  pier  was  main- 
tained by  the  plaintiff,  and  from  its 
position  prevented  the  defendants  from 
getting  with  their  boats  to  the  land 
leased  by  them,  when  landing  and 
taking  on  board  passengers.  It  was 
held  that  the  defendants  were  justified 
in  causing  passengers  to  pass  and  re- 
pass over  the  pier  between  their  boats 
and  the  land  leased  by  them.  Marshall 
v.  Ulleswater  Steam  Navigation  Co.,  L. 
R.,  7  QiB.  166. 

3.  By  Digging  Ditches. — In  an  action 
to  recover  damage.*  ibr  diverting  the 
natural  flow  of  water  from  ponds  on 
the  land  of  defendant,  by  means  of 
ditches  dug  by  him,  whereby  it  is  dis- 
charged upon  plaintiffs  land,  the 
verdict  for  the  defendant  wiU'not  be  re- 
versed on  appeal  when  the  evidence 
shows  that  the  water  was  not  dis- 
charged more  rapidly,  or  in  larger 
quantities,  or  in  a  different  place  upon 
plaintiffs  land,  than  before  the  ditches 
were  dug.  Dorr  v.  Simerson,  73  Iowa 
89,  90. 

4.  By  Constructing  Conduit  to  Supply 
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by  unearthing  and  tapping  springs,  which  produced  an  additional 
volume  of  water.1 

3.  Lowering  Pond  by  Deepening  Drain. — A  declaration  alleged 
that  a  certain  pond  on  which  land  in  the  possession  of  the  plain- 
tiff  bordered,  and  which  constituted  a  boundary  and  a  watering 
place,  had  been  greatly  lowered  by  the  deepening  of  a  drain  by  a 
designated  party,  and  that  the  defendants  had  ever  since  wrong- 
fully kept,  maintained  and  continued  the  drain  so  deepened.  It 
was  held,  on  error,  that  this  was  a  sufficient  allegation  of  positive 
wrongful  acts  of  the  defendants  by  which  the  drain  had  been  kept 
open.* 

VI.  Use  FOE  AQtrEDTJCT  Purposes— 1.  Use  in  General — (a)  Matter 
One  of  Statutory  Construction. — The  extent  of  the  rights  of  aque- 
duct companies  having  statutory  authority  to  use  the  waters  of 


City  with  Water.  Plaintiff  owned  and 
operated  mills  on  a  fresh  and  non-nav- 
igable creek,  led  by  the  surplus  waters 
of  three  small  inland  lakes,  one  of 
which  was  navigable,  and  navigated 
tor  local  purposes  by  those  who  dwelt 
on  its  shores.  All  the  premises  in 
question  were  originally  ceded  by  New 
York  to  Massachusetts  by  the  treaty  of 
1786.  The  defendant  under  recent 
legislative  authority  constructed  a  con- 
duit from  the  latter  lake  to  supply  the 
city,  drawing  four  million  gallons  of 
water  daily.  It  was  held  that  such  di- 
version, being  injurious  to  the  plaintiff, 
may  be  enjoined,  and  the  defendant 
must  respond  for  the  injury.  Smith  v. 
City  of  Rochester,  92  N.  Y.  463;  s.  c, 
44  Am.  Rep.  393. 

1.  Ware  v.  Allen,  140  Mass.  513. 

The  court  (Gardner,  J.)  said  (at 
p.  515)  that  the  action  of  the  upper 
proprietor  "  was  not  in  compliance 
with  the  rules  of  law  governing  the  use 
of  water  by  a  riparian  proprietor  upon 
a  natural  stream,  which  is  that  he 
should  use  the  water  in  such  a  manner 
that  every  riparian  proprietor  farther 
down  the  stream  should  have  the  use 
and  enjoyment  of  it  substantially,  ac- 
cording to  its  natural  flow,  subject  to 
such  interruption  as  is  necessary  and 
unavoidable  by  the  reasonable  and 
proper  use  of  the  water  in  the  stream 
above.  Chamber  r.  1  lowland,  7  Gray 
(Mass.)  348.  The  supply  must  not  de"- 
pend  upon  the  convenience  or  caprice 
<>t  the  owner  up  the  stream  upon  acci- 
dent or  mere  chance.  The  proprietor 
below  is  entitled  to  have  the  water  flow 
to  him  in  its  accustomed  channel,  as  it 
had  been  wont  to  run  through  his 
land."    "  Even  if  the  plaintiff  hitherto," 


the  opinion  continued,  "  and  since  the 
acts  of  the  defendant  complained  of, 
has  received  all  the  water  which  ran 
to  his  pond  before  the  erection  of  the 
defendant's     pond,     the  instruction 
prayed  for  should  not  have  been  given 
upon  the  evidence.   The  law  is  well 
settled  that  where  an  act  is  done  which 
violates  the   rights  of   another,  and 
which  is  of  such  a  character  'that,  if  it 
be  continued  for  a  sufficient  period  of 
time,  the  wrongdoer  may  acquire  a 
right  by  adverse  possession,  the  person 
whose  rights  are  violated  may  main- 
tain an  action  therefor,  without  proof 
of  any  other  actual  damage.'    Lund  v. 
New   Bedford,   121    Mass.    286,  290; 
White  v.  Chapin,  12  Allen  (Mas*.) 
5.6.    The  invasion  of  a  right,  if  per- 
sisted in  for  a  sufficient  length  of  time, 
may  result  in  the  extinction  of  such 
right.    .    .    .   The  plaintiff  reliesupon 
Elliot    v.    Fitchburg    R.,    10  Cu»h. 
(Mass.)  191.    In  that  case  the  presid- 
ing judge  instructed  the  jury  that  un- 
less the  plaintiff  suffered   actual  per- 
ceptible damage  in  consequence  of  the 
diversion  of  water  by  the  defendant 
he  could  not  recover,  and  that  if  the  de- 
fendant excavating  a  reservoir  and 
spring  above  its  dam,  or  by  digging 
ditches,  had  increased    the  flow  of 
water  in  the  brook  equal  to  the  quan- 
tity of  water  it  had  diverted  therefrom, 
it  was   not  liable.    The  instructions 
given  were  sustained.    There  was  no 
question  raised  of  any  encroachment 
upon  the  rights  of  the  plaintiff  bv  which, 
in  time,  he  might  be  entirely  deprived 
of  them.    This  marks  the  "distinction 
between  that  case  and  the  one  at  bar." 

2.  Smith  r.  Moodus  Water  Power 
Co.,  33  Conn.  460,  465. 
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ponds,  and  the  remedies  relating  to' their  condemnation  of  land, 
etc.,  depend  upon  the  terms  of  the  statute  whence  they  derive 
their  powers.1 

(b)  Taking  Waters  Insufficiently  Described. — A  location  of  land 
to  be  taken  for  the  purposes  of  a  water  company  is  invalid,  and 
will  not  justify  the  turning  of  the  water  of  a  pond  into  the  com- 
pany's pipes  so  as  to  divert  the  waters  of  a  brook  running  through 
the  pasture  of  a  private  person,  where  there  is  no  description  of 
the  land  "sufficiently  accurate  for  identification,"  as  the  statute* 
requires.3 

(c)  When  Petition  for  Damages  Too  Late. — Where  a  town  took 
the  waters  of  a  pond  for  the  purpose  of  supplying  the  inhabitants 
with  water,  under  a  statute  which  provided  that  no  assessment 
for  damages  should  be  made  until  the  water  was  actually  taken 
and  diverted,  and  laid  a  pipe  which  had  but  little  effect  upon  the 
flow  of  water  through  the  outlet,  and  more  than  four  years  after- 
wards took  the  outlet  of  the  pond  and  built  a  dam  on  the  land  of 
the  complainant,  his  petition  for  the  assessment  of  damages, 
filed  more  than  three  years  after  the  first  taking,  but  within  three 
years  from  the  second  taking,  was  held  filed  too  late.  It  was 
considered  that  the  first  taking  gave  the  disposition  of  all  the 
waters  of  the  pond,  and  that  no  additional  water  was  or  could  be 
withdrawn  by  the  second  taking.4 

(d)  Sinking  Wells  to  Intercept  Underground  Currents. — By  a 


1.  Thus  it  has  been  held  that  the 
Massachusetts  statute  (St.  1850,  ch. 
273)  giving  a  particular  aqueduct 
company  authority  to  conduct  the 
waters  of  a  certain  pond,  by  subterra- 
nean pipes,  into  its  own  lands,  and 
construct  and  maintain  dams,  pipes, 
fountains  and  reservoirs  upon  and  over 
any  land  whatsoever,  and  providing  a 
remedy  only  for  damages  caused  by 
the  taking  of  the  water,  did  not  au- 
thorize the  construction  of  a  dam  and 
sluiceways  at  the  mouth  of  said  pond, 
and  the  flowing  of  the  lands  adjacent 
thereto.  Pickman  v.  Peabody,  145 
Mass.  480,  Holmes,  J.,  at  p.  481,  ob- 
serves: "It  seems  to  us  more  reasona- 
ble to  construe  the  power  to  build 
dams  as  limited  to  the  scheme  contem- 
plated and  carried  out,  and  by  the  ab- 
sence of  express  powers  to  flow  and  of 
provisions  for  damages  caused  by  flow- 
ing, rather  than  to  extend  by  implica- 
tion the  powers  to  flow  and  the  reme- 
dies for  the  damage  caused  by  their 
exercise,  so  as  to  admit  a  right  to  build 
dams  and  sluiceways  at  the  mouth  of 
the  pond,  and  to  carry  out  a  new 
scheme  which  plainly  never  entered 
the  mind  of  the  legislature." 


9.  Mass.  St.  of  1882,  ch.  119. 

8.  Warren  v.  Spencer  Water  Co., 
143  Mass.  9.  "  We  do  not  see,"  said 
Field,  J.,  in  this  case. at  p.  14,  "how 
the  line  of  the  location  can  be  ascer- 
tained from  the  plan  and  description, 
except,  possibly,  by  a  very  complicated 
process  of  computation  from  the  size 
and  shape  of  the  different  lots  that  a 
line  of  a  certain  length  and  running  a 
certain  course,  must  cut  the  respective 
boundaries  of  the  lots  at  certain  points. 
It  was  the  intention  of  the  statute  that 
the  company  should  file  a  description 
of  the  land  taken  so  accurate  that  the 
land  owners  could  ascertain  from  if  the 
situation  and  boundaries  of  the  part  of 
their  land  which  had  been  taken;  and 
this,  we  think,  has  not  been  done.  See 
Wilson  v.  Lvnn,  119  Mass.  174;  Wame- 
sit  Power  Co.  v.  Allen,  120  Mass.  352; 
Housatonic  Railroad  v.  Lee  &  Hudson 
Railroad,  118  Mass.  391."  See  also  as 
to  such  descriptions  in  general,  Keni- 
son  v.  Arlington,  144  Mass.  456. 

4.  Smith  t».  Concord,  143  Mass.  253, 
256-7.  "The  right  to  damages,"  says 
C.  Allen,  J.,  "is  measured  by  the 
quantity  of  water  which  the  town  by 
its  election  took  and  appropriated,  not 
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provision  of  the  Massachusetts  statute,1  an  aqueduct  corporation 
was  authorized,  for  the  purpose  of  better  supplying  fresh  water, 
and  of  saving  and  restraining  the  water  that  might  percolate  from 
a  certain  great  pond  into  another  pond  named,  in  land  owned  by 
the  corporation,  to  take,  hold  or  purchase  any  land  near  or  adjoin- 
ing said  land,  and  to  enlarge  the  last  named  pond,  and  to  raise  a 
dam  on  said  land.  But  it  was  provided  that  the  water  of  said 
pond  should  never  be  drawn  down  lower  than  a  certain  depth, 
except  for  the  purpose  of  repairing  the  dam  or  clearing  out  the 
pond.  Under  this  enactment,  it  was  held  that  the  corporation 
had  no  right  to  sink  wells  on  the  land  so  taken  for  the  purpose 
of  intercepting  the  underground  currents  as  a  source  of  water 
supply,  and  that  such  acts  are  illegal  and  void,  and  may  be  the 
subject  of  equitable  cognizance.* 

2.  Equitable  Remedies  Against  Aqueduct  Corporation — (a)  For  In- 
terference with  Great  Pond. — An  information  in  equity,  in  the 
name  of  the  attorney  general,  will  lie  against  a  quasi  public  cor- 
poration doing  and  contemplating  acts  which  are  ultra  vires  and 
illegal,  the  necessary  effects  of  which  are  not  only  to  impair  the 
rights  of  the  public  in  the  use  of  one  of  the  great  ponds  of  the 
commonwealth  of  Massachusetts  for  the  purposes  of  fishing  and 


by  the  quantity  actually  withdrawn  at 
the  outset.  Cowdrey  v.  Woburn,  136 
Mass.  409,  and  cases  cited. 

1.  St.  of  1868,  ch.  182,  fj  1. 

2.  Attorney  General  v.  Jamaica 
Pond  Aqueduct  Corporation,  133  Mass. 
361,  364.  "The  defendant  contends," 
said  Morton,  C.  J.,  in  this  case,  at  p. 
365,  "  that  when  it  took  under  this 
statute  the  land  in  question,  it  took  the 
entire  fee  of  the  land,  and  thereby  ac- 
quired the  right  which  any  owner  has 
to  sink  wells  in  his  land  and  intercept 
the  underground  streams  or  currents. 
But  this  claim  cannot  be  sustained. 
The  uniform  rule  in  Massachusetts  is, 
that  when  the  legislature  delegates  to  a 
corporation  or  person  the  power  to 
take  land  of  another,  in  the  exercise  of 
the  right  of  eminent  domain,  such  cor- 
poration or  person  takes  only  such  es- 
tate in  the  land  taken  as  is  necessary  to 
carry  out  the  purposes  for  which  it  or 
he  is  permitted  to  take  it.  This  rule  is 
constantly  applied  in  the  case  of  high- 
ways, turnpikes,  railroads,  canals, 
aqueducts  sewers  and  other  like  cases. 
Harback  v.  Boston,  10  Cush.  (Mass.) 
295;  Clark  v.  Worcester,  125  Mass. 
226.  It  is  not  necessary  that  the  de- 
fendant should  have  a  fee  to  enable  it  to 
carry  out  all  the  purposes  of  the  act, 
and  it  therefore  took  only  an  easement, 
and  the  fee  remained  in  the  original 


owner.  Aetna  Mills  v.  Brookline,  127 
Mass.  69,  72."  The  court  also  disposed 
of  the  further  contention  of  the  cor- 
poration defendant  that  the  sinking  of 
wells  and  constructing  of  hydraulic 
pumps  and  other  machinery  are  within 
the  purpose  of  the  legislature  and 
within  the  scope  of  the  statute  of  1868. 
"  In  this  country,"  it  was  remarked,  in 
answer  to  this  contention, "  as  in  Eng- 
land, a  grant  from  the  sovereign  power 
is  to  be  construed  strictly  against  the 
grantee.  Nothing  will  be  included  in 
the  grant  except  what  is  granted 
expressly  or  by  clear-  implication. 
Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
659,  666;  Newton  v.  Commissioners, 
100  U.  S.  548;  Commissioners  on 
Inland  Fisheries  v.  Holyoke  Water 
Power  Co.,  104  Mass.  446.  .  .  . 
There  is  nothing  in  the  statute  which 
points  to  the  sinking  of  wells  to  be 
used  as  a  source  of  supply  by  inter- 
cepting the  undergound  currents  which 
help  to  supply  Jamaica  pond,  and  to 
establishing  hydraulic  pumping  ma- 
chinery. The  purposes  for  which  the 
defendant  is  using  the  land  taken  are 
different  from  and  foreign  to  the  pur- 
poses for  which  it  was  authorized  to 
take  it.  Its  use  for  silch  purposes  is  a 
perversion  of  the  powers  granted  it  by 
the  legislature.  We  are  of  opinion 
that  the  defendant  has  no  authority  to 
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boating,  but  also  to  create  a  nuisance  by  lowering  the  pond  and 
exposing  upon  its  shores  slime,  mud  and  offensive  vegetation 
detrimental  to  the  public  health.1 

{b)  For  Tapping  and  Drawing  Off  Underground  Sources  of 
Water  Supply. — In  extension  of  this  decision,  it  was  later  held 
that  a  bill  in  equity  states  a  case  within  the  jurisdiction  of  the 
court  when  it  is  brought  against  an  aqueduct  corporation  which 
was  authorized  by  the  same  statute  to  take  land  to  enlarge  a 
pond  on  its  land,  and  to  raise  a  dam  on  the  land  so  taken  for  the 
purpose  of  saving  the  water  running  to  waste  from  the  pond  for 
aqueduct  purposes,  where  it  alleged  that  the  corporation  was 
sinking  a  deep  well  on  land  of  which  the  plaintiff  was  the  owner 
in  fee,  and  which  the  defendant  took  under  the  statute,  and  was 
erecting  thereon  powerful  hydraulic  pumping  machinery,  to  be 
used  in  pumping  water  from  the  well  for  the  purpose  of  supplying 
water  to  its  customers ;  that  the  plaintiff  was  the  owner  of  other 
land  adjoining  that  so  taken,  and  also  of  valuable  water  rights 
and  privileges  immediately  below  the  land  taken,  and  that  such 
adjoining  land  and  water  rights  and  privileges  would  be  seriously 


use  the  land  taken  for  the  purpose  of 
digging  wells  and  appropriating  un- 
derground currents.  Bailey  v.  Wo- 
burn,  126  Mass.  4.  6." 

1.  Attorney  General  v.  Jamaica  Pond 
Aqueduct  Corporation,  133  Mass.  361. 
"The  cases  are  numerous,  says  Mor- 
ton, C.  J.,  "in  which  it  has  been  held 
that  the  attorney  general  may  main- 
tain an  information  in  equity  to  re- 
strain a  corporation  exercising  the  right 
of  eminent  domain  under  a  power  dele- 
gated to  it  by  the  legislature,  from  any 
abuse  or  perversion  of  the  powers 
which  may  create  a  public  nuisance  or 
injuriously  affect  or  endanger  the  pub- 
lic interests:  Agar  v.  Regent's  Canal 
Co..  Corp.  Temp.  Eldon  77;  Attorney 
General  v.  Great  Northern  Railway,  1 
Dr.  &  Sm.  154;  Attorney  General  v. 
Mid.  Kent  Railway,  L.  R.,  3  Ch.  100; 
Attorney  General  v.  Leeds  Corpora- 
tion. L.  R..  5  Ch.  583;  Attorney  General 
v.  Great  Eastern  Railway,  11  Ch.  D. 
449;  Attorney  General  v.  Great  North- 
ern Railway,  4  De  G.  &  Sm.  75;  At- 
torney General  v.  Cohoes  Co.,  6  Paige 
(N.  Y.)  133.  The  information  in.  this 
case  alleges  not  only  that  the  defendant 
is  doing  acts  which  are  ultra  vires  and 
an  abuse  of  the  power  granted  it  by  the 
legislature,  but  also  that  the  necessary 
effect  of  such  acts  .will  be  to  create  a 
public  nuisance.  This  brings  the  case 
within  the  established  principle  that 
the  court  has  jurisdiction  in  equity  to 
restrain  and  prevent  nuisances.  And 


when  the  nuisance  is  a  public  one,  an 
information  by  the  attorney  general  is 
the  appropriate  remedy.  District  At- 
torney v.  Lynn  &  Boston  Railroad,  16 
Gray  (Mass.)  242;  Attorney  General  v. 
Cambridge,  16  Gray  (Mass.)  247;  At- 
torney General  v.  Tudor  Ice  Co.,  104 
Mass.  239;  2  Story  Eq.  Jur.,  §§  921, 
923- 

"There  is  another  ground  upon  which, 
in  our  opinion,  this  information  can  be 
maintained,  though  perhaps  it  belongs 
to  the  same  general  head  of  equity 
jurisdiction,  of  restraining  and  prevent- 
ing nuisances.  The  great  ponds  of  the 
commonwealth  belong  to  the  public, 
and,  like  the  tide  waters  and  navigable 
streams,  are  under  the  control  and  care 
of  the  commonwealth.  The  rights  of 
fishing,  boating,  bathing,  and  other  like 
rights  which  pertain  to  the  public,  are 
regarded  as  valuable  rights,  entitled  to 
the  protection  of  the  government.  West 
Roxbury  v.  Stoddard,  7  Allen  (Mass.) 
158;  Attorney  General  v.  Woods,  10S 
Mass.  436;  Commonwealth  *.  Vincent, 
108  Mass.  441.  If  a  corporation  or  an 
individual  is  found  to  be  doing  acts 
without  right,  the  necessary  effect  of 
which  is  to  destroy  or  impair  these 
rights  and  privileges,  it  furnishes  a 
proper  case  for  an  information  by  the 
attorney  general  to  restrain  and  pre- 
vent the  mischief.  Suppose  a  city  or 
an  aqueduct  corporation  commences  a 
canal  or  an  aqueduct,  without  authority 
from  the  legislature,  designed  to  draw 
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impaired  in  value  by  the  acts  of  the  corporation  in  tapping  and 
drawing  off  the  underground  sources  of  supply  of  such  water 
rights  and  privileges.1 

VU.  Great  Ponds — 1.  What  Constitutes  in  Massachusetts— (a)  In 

General. — The  term  great  pond,  as  used  in  the  various  Massachu- 
setts enactments  on  the  subject,*  means  a  pond  of  a  certain  area, 
created  by  the  natural  formation  of  the  land  at  a  particular 
place.3 

(b)  Area  of  Over  Twenty  Acres. — But  the  statute  of  1869 
changes  the  law  in  regard  to  the  size  of  great  ponds,  in  which 
the  public  may  have  the  right  of  fishing;  and,  as  the  law  stands 
under  it,  the  public  have  no  right  of  fishing  in  any  pond  not  more 
than  twenty  acres  in  extent.4 

(c)  When  Not  Regarded  as  Aboz'e  Ebb  and  Flow  of  Tide.— A 
pond  more  than  twenty  acres  in  area,  connected  with  the  sea  only 
by  a  narrow  channel,  partly  natural  and  partly  artificial,  not  suited 
to  any  other  use  than  the  passage  of  fish,  nor  always  sufficient 
for  that  purpose  without  being  cleared,  and  not  a  navigable  stream 
w  ithin  the  meaning  of  the  statute  of  1869,  is  not  above  the  ebb 


off  great  quantities  of  the  water  and  to 
reduce  the  size  and  level  of  a  pond,  so 
as  to  injure  or  endanger  the  rights  of 
the  public  therein,  an  information  in 
equity  would  furnish  the  only  adequate 
means  of  asserting  and  protecting  the 
rights  of  the  government  and  the  pub- 
lic." 

1.  Hart  r.  Jamaica  Pond  Aqueduct 
Corporation,  133  Mass.  48S.  "  The  case 
vtated  is,"  said  Morton,  C.  J.,  "that  a 
quasi  public  corporation,  exercising  by 
delegation  from  the  legislature  the  right 
of  eminent  domain,  is  perverting  and 
exceeding  the  powers  granted  to  it,  and 
is  illegally  constructing  a  work  which 
is  perpetual  and  permanent  in  its 
nature,  to  the  injury  of  the  plaintiffs. 
In  an  early  case,  when  the  jurisdiction 
in  equity  of  this  court  was  less  extensive 
than  it  now  is,  it  was  stated  by  Chief 
J i  st ice  Shaw  that,  where  the  party 
complained  against  professed  to  act  bv 
public  authority  to  enter  upon,  and  to  "a 
certain  extent  to  use  the  land  of  third 
persons,  and  exceeds  his  authority,  it  is 
held  to  be  a  peculiarly  proper  case  for 
the  interposition  of  a  court  of  equity. 
Boston  Water  Power  Co.  v.  Boston  "& 
Worcester  Railroad,  16  Pick.  (Mass.) 
512.  1  n  the  case  before  us,  as  in  that 
case,  the  other  ground  of  equitable  juris- 
diction exists,  that  the  work  which  the 
defendant  proposes  to  do  is  permanent 
and  perpetual  in  its  nature.  Taking  the 
case  as  stated,  it  shows  that  the  defend- 
ant is  violating  important  rights  of  the 


plaintiffs  to  their  serious  injury,  for  the 
protection  of  which  a  court  "of  equity 
alone  can  furnish  an  adequate  and  com- 
plete remedy.  A  writ  of  entry,  or  an 
action  of  tort  for  a  nuisance,  if  followed 
by  a  tilling  up  of  the  well,  would  not 
furnish  a  remedy  equally  complete.  No 
one  can  tell  what  may  be  the  effect  ot 
digging  a  deep  well,  interrupting  under- 
ground streams  and  currents,  or  whether 
if  it  were  afterwards  filled  up,  the 
streams  and  currents  would  be  restored 
to  their  original  courses.  The  mischief 
to  the  plaintiffs  might  be  irremediable. 
We  are  of  opinion  that  the  plaintiffs' 
bill  may  be  maintained.  Cadigan  r. 
Brown,  120  Mass.  493;  Fall  River  Iron 
Works  v.  Old  Colony  &  Fall  River 
Railroad,  5  Allen  (Mass.)  221:  Wins- 
low  7'.  Nayson,  113  Mass.  411;  Creelv 
r.  Bay  State  Brick  Co.,  103  Mass.  514; 
Dickenson  v.  Grand  Junction  Canal,  15 
Beav.  260:  Bostock  v.  North  Stafford- 
shire Railway,  3  Sin.  &  G.  2S3;  Lamb 
v.  North  London  Railway,  L.  R~4  Ch. 

5"-" 

2.  Body  of  Liberties,  art.  16:  28 
Mass.  Hist.  Soc.  Coll.  219;  Colony 
Ordinance  of  1647;  Anc.  Chart.  148. 
149;  St.  1869. 

3.  Commonwealth  v.  Tiffany,  119 
Mass.  303. 

4.  Commonwealth  r.  Tiffany.  U9_ 
Mass.  300,  303.  '•  By  the  ordinance  ot 
1647,  Anc.  Chart.  14S,  149,"  says  Exdi- 
cott,  J.,  in  this  case,  "  'no  town  shall 
appropriate  to  any  particular  person  or 
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and  flow  of  the  tide,  but  is  a  great  pond  within  the  meaning  of 
that  statute,  of  which  the  commissioners  on  inland  fisheries  may 
make  a  lease  under  a  provision  of  such  statute.1 

(d)  Increase  by  Dam. — Nor  does  it  prevent  a  pond  of  the  requi- 
site area  from  being  a  great  pond,  that  it  has  been  increased  by 
a  dam,  if  it  was  not  created  by  the  dam.* 

2.  Public  Bights  in  Great  Ponds — (a)  Fishing  and  Fowling. — In 
Massachusetts,  by  the  colony  ordinance  of  1641-1647,  the  right  of 
41  free  fishing  and  fowling  in  any  great  ponds,  bays,  coves  and 
rivers,  so  far  as  the  sea  ebbs  and  flows,"  was  granted  to  the  in- 
habitants who  were  privileged  "  to  pass  and  repass  upon  any  man's 
propriety  for  that  end,  so  they  trespass  not  upon  any  man's  corn 
or  meadow."  3 

(b)  Purpose  to  Make  Various  Privileges  Free. — The  leading  pur- 
pose of  the  article  in  the  ordinance  on  this  subject  was  to  declare 
a  great  principle  of  public  right,  to  abolish  the  forest  laws,  the 
game  laws  and  the  laws  designed  to  secure  several  and  exclusive 
fisheries,  and  to  make  them  all  free.4 

(c)  Uses  Included  as  They  Arise. — Although  fishing  and  fowling 
are  the  only  rights  named  in  the  ordinance,  it  has  always  been 
considered  that  its  object  was  to  set  apart  and  devote  the  great 
ponds  to  public  use,5  and  that  "with  the  growth  of  the  commu- 
nity and  its  progress  in  the  arts,  these  public  reservations,  at  first 
set  apart  with  reference  to  certain  special  uses  only,  become  ca- 
pable of  many  others  which  are  within  the  design  and  intent  of 
the  original  appropriation.  The  devotion  to  public  use  is  suffi- 
ciently broad  to  include  them  all  as  they  arise."  6 

{d)  Enumeration  0/ Uses. — Fishing,  fowling,  boating,  bathing, 
skating  or  riding  upon  the  ice,  taking  water  for  domestic  or  agri- 
cultural purposes,  or  for  use  in  the  arts,  and  the  cutting  and  tak- 
ing of  ice,  are  lawful  and  free  upon  the  great  ponds  of  Massachu- 
setts to  all  persons  who  own  lands  adjoining  them,  or  who  can 
obtain  access  to  them  without  trespass,  so  far  as  they  do  not  in- 

persons  any  great  pond  containing  more  or  leased  as  provided  in  section  9." 

than  ten  acres  of  land.'    The  uniform  1.  Commonwealth  v.   Vincent,  108 

construction  of  this  ordinance  has  been,  Mass.  441.  449,  450. 

that  the  right  of  fishing  was  public  in  2.  Commonwealth  v.  Tiffany,  119 

all  ponds  exceeding  ten  acres  of  land,  Mass.  300. 303. 

unless  appropriated  by  the  legislature  3.  See  Commonwealth  v.  Alger,  7 

or  the  towns  acting  under  the  authority  Cush.  (Mass.)  53.  67;  Commonwealth 

of  the  legislature.   Commonwealth  v.  v.  Vincent,  108  Mass.  441,445,  446;  Wa- 

Vincent,  108  Mass.  441,  451:  Coolidge  tuppa  Reservoir  Co.  v.  Fall  River,  147 

■v.  Williams,  4  Mass.  140;  West  Rox-  Mass.  548,  555.    As  to  grant  not  com- 

burv  v.  Stoddard,  7  Allen  (Mass.)  158,  ing  under  the  ordinance,  see  Berrv  v. 

i66i   The  Stat,  of  1869,  ch.  384,  $"7.  Raddin,  11  Allen  (Mass.)  577,580." 

gives  to  the  riparian  proprietors  of  any  4.  Commonwealth  v.  Alger,  7  Cush. 

pond,  not  more  than  twenty  acres  in  (Mass.)  53,67;  West  Roxbury  v.  Stod- 

extent,  the  exclusive  control  of  the  dard,  7  Allen  (Mass.)  158,  165. 

fisheries  therein  existing,  and  secuon  8  6.  Watuppa  Pond  Case,  147  Mass. 

declares  that  any  pond  exceeding  twenty  548,  557. 

acres  in  extent  shall  be  public,  except  6.  West    Roxbury  v.  Stoddard,  7 

such  as  may  have  been  granted  by  law,  Allen  (Mass.)  158. 
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terfere  with  the  reasonable  use  of  the  ponds  by  others,  or  with 
the  public  right,  unless  in  cases  where  the  legislature  has  other- 
wise directed.1 

3.  Right  of  Fishing  in  Great  Ponds. — The  power  of  the  legislature 
to  regulate  the  rights  of  fishing  and  other  public  rights,  is  very 
broad.  Thus  it  may  regulate  *the  time  and  manner  of  fishing  in 
the  sea  within  its  limits,  and  may  grant  exclusive  rights  of  fish- 
ing.* Instances  of  the  exercise  of  this  power  in  regard  to  the 
great  ponds  in  Massachusetts  are  found  in  the  various  statutes 
leasing  such  ponds  to  individuals,  which  have  been  held  to  be 
valid,  although  they  grant  exclusive  rights  to  individuals  and  ex- 
clude others  from  the  exercise  of  rights  to  the  use  of  the  ponds 
to  which  they  were  before  entitled.3 

(a)  Compensation  for  Taking  Land  for  Fishery  of  Alewivcs  — 
The  Massachusetts  statute  of  1 879,"*  authorized  a  town  to  make 
the  necessary  improvements  for  the  preservation  and  taking  of 
alewives  in  a  great  pond  and  the  waters  connected  therewith,  en- 
acted that  the  town  should  pay  "  all  damages  that  shall  be  sus- 
tained in  any  way  by  any  persons  in  their  property,  in  carrying  into 
effect  this  act,"  and  provided  that  any  fishery  so  created  should 
be  the  property  of  the  town.  It  was  held  that  a  person  whose  land 
on  both  sides  of  a  non-navigable  stream,  connecting  with  the 
pond,  was  taken  under  this  act,  could  recover  compensation  only 
for  the  land  taken,  and  not  for  the  value  of  the  fishery  to  him  as 
a  riparian  owner.6 

4.  Lease  of  Great  Pond — (a)  Inclusion  of  Migratory  Fish. — The 
provisions  of  the  Massachusetts  statute  of  1869  for  leasing  great 
ponds  exceeding  twenty  acres  in  area,  for  the  purpose  of  cultivat- 
ing useful  fishes,®  and  for  punishing  whoever  fishes  without  per- 
mission of  the  proprietors,  where  fishes  are  lawfully  artificially 
cultivated  or  maintained,7  include  all  kinds  of  fish,  whether  mi- 
gratory or  not.8 

{b)  When  Pond  Is  Place  Where  Fishes  Are  "Artificially  Culti- 

1.  West  Roxburv  v.  Stoddard,  7  voir  Co.  v.  Fall  River.  147  Mass.  548. 
Allen  (Mass.)  158,171.  See  also  Hit-  2.  Watuppa  Reservoir  Co.  r.  Fall 
tinger  v.  Eames,  121  Mass.  539,  546.  River,  147  Mass.  548,  557. 
As  to  right  to  take  ice,  see  also  earlier  3.  See,  according  to  case  just  cited, 
cases  of  Cummings  v.  Barrett.  10 Cush.  Commonwealth  v.  Vincent.  10S  Mass. 
(Mass.)  186,188;  Tudor  v.  Cambridge  441;  Commonwealth  v.  Tiffany.  i'9 
Water  Works,  1  Allen  (Mass.)  164,  165,  Mass.300;  Cole r.Eastham,  133  Mass.65. 
and  later  cases  of  Paine  v.  Woods,  108  4.  Stat.  1879.  ch.  45. 
Mass.  160,  173;  Hittinger  v.  Eames,  121  6.  Cole  v.  Inhabitants  of  Eastham. 
Mass.  539;  Gage  v.  Steinkrauss,  131  133  Mass.  65,  67,  71. 
Mass.  222,  and  Rowell  v.  Doyle,  131  6.  Stat.  1869,  ch.  384,  4  9.  Lease  may 
Mass.  474,  476.  Consult  further  on  be  made  though  pond  increased  beyond 
this  subject,  art.  Ice  and  Ice  Com-  twenty  acres  by  a  dam,  or  increased  in 
panies,  vol.  9,  p.  859.  As  to  use  of  extent  by  artificial  flowage.  Common- 
water  for  aqueduct  purposes,  see  At-  wealth  7".  Tiffany,  119  Mass.  300,  303» 
torney  General  v.  Jamaica  Pond  Aque-  304. 

duct  Corporation.  133  Mass.  361;  Hart  7.  Stat.  1869,  ch.  384,  §  19. 

i'.  Jamaica  Pond  Aqueduct  Corpora-  8.  Commonwealth   v.  Vincent,  108 

tion,  133  Mass.  488;  Watuppa  Reser-  Mass.  441,  450. 
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vated,"  etc. — The  lease  of  a  great  pond  by  the  commissioners  on 
inland  fisheries  for  the  purpose  of  cultivating  useful  fishes  under 
such  statute  renders  the  pond  a  place  where  fishes  are,  in  the 
words  of  the  statute,  "  lawfully  artificially  cultivated  or  main- 
tained," so  long  as  the  occupation  of  the  pond  is  not  abandoned 
by  the  lessee  without  regard  to  any  neglect  of  his  to  take  special 
means  to  fulfil  the  provisions  of  the  lease.1 

(c)  Enclosures  and  Appliances. — The  exclusive  right  of  such  a 
lessee  of  a  great  pond  is  not  limited  to  the  portion  of  the  pond 
which  he  is  authorized  to  occupy  with  enclosures  and  appliances 
to  carry  out  the  purpose  of  the  lease.  The  lease  may,  within  the 
discretion  of  the  commissioners,  authorize  the  use  of  such  enclosures 
and  appliances  "for  the  taking,"  as  well  as  for  the  cultivation  of  fish. 
The  provision  that  the  appliances  and  enclosures  shall  be  so  placed 
as  not  to  debar  ingress  to  or  egress  from  the  pond  at  proper  places 
does  not  necessarily  require  the  placing  of  them  so  as  not.  to  de- 
bar ingress  or  egress  at  all  times,  and  it  is  no  objection  to  the 
lease  that  it  provides  that  such  appliances  and  enclosures 
shall  be  placed  so  as  not  to  debar  ingress  or  egress  "  at  proper 
times."  a 

(d)  Sufficiency  of  Occupation  of  Pond. — Stocking  a  great  pond 
with  a  new  species  of  fish  and  closing  the  outlet  with  a  wire 
screen,  are  a  sufficient  occupation  of  the  pond  for  the  purpose  of 
artificially  cultivating  and  maintaining  fishes  therein  within  the 
meaning  of  the  statute.8 

{e)  Constitutionality  of  Statute,  etc. — The  statute  authorizing 
leases  of  the  right  of  fishery  in  great  ponds  is  constitutional ;  and 
the  right  to  fish  acquired  by  such  a  lease  is  exclusive,  however 
long  a  public  right  of  fishing  therein  has  been  exercised  by  the 
public  or  by  any  individual.* 

5.  Title  to  Great  Ponds  in  Massachusetts — (a)  By  Grant  from 
King. — It  appears,  from  a  recent  review  of  the  Massachusetts 
legislation  concerning  great  ponds,  that  originally,  by  grant  from 
the  king,  the  title  to  all  the  lands,  including  the  great  ponds 
within  the  boundaries,  was  in  the  colony  of  Plymouth  and  the 
colony  of  Massachusetts  Bay,  and  after  the  province  charter  was, 

1.  Commonwealth  v.  Vincent,  108  case  it  is  also  held  that  two  persons  who 
Mass.  451.  were  unlawfully  fishing  in  a  great  pond, 

2.  Commonwealth  v.  Vincent,  108  at  the  same  time  from  the  same  boat, 
Mass.  441,  451,  452.    The  lessee  of  a  may  be  joined  as  defendants  in  a  com- 

treat  pond  has  the  exclusive  right  of  plaint  for  so  fishing,  although  each  was 
shing  in  the  whole  pond,  although  he  fishing  on  his  own  account.  A  corn- 
has  not  occupied  any  part  of  it  with  en-  plaint  under  the  statute  which  charges 
closures  and  appliances  to  carry  out  the  the  defendant  with  fishing  in  a  certain 
purpose  of  the  lease.  Commonwealth  pond  in  which  fishes  are  lawfully  arti- 
v.  Weatherhead,  110  Mass.  175.  178.  ficially  cultivated  or  maintained,  with- 

3.  Commonwealth  v.  Weatherhead,  out  the  permission  of  B,  the  proprietor 
no  Mass.  175,  178.  of  the  pond,  is  sufficient  without  further 

4.  Commonwealth  v.  Weatherhead,  designating  the  nature  of  B's  interest, 
no  Mass.  175,  178.  Commonwealth  v.  Tiffany,  119  Mass. 

Complaint   Under   Statute. — In  this  300, 301, 302. 
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unless  previously  parted  with,  in  the  province  of  Massachusetts 
Bay,  and  after  the  revolution  was  in  the  State.1 

(b)  Scope  of  Charters. — The  colonies  and  the  province  derived 
their  rights  from  the  king,  under  their  several  charters.  These 
charters  vested  in  the  grantees  not  only  the  right  of  soil,  but  also 
large  powers  of  government  and  the  prerogatives  of  the  crown  in 
the  seashores,  bays,  inlets,  rivers  and  other  property  which  were 
held  for  the  use  and  benefit  of  all  the  subjects.* 

(c)  Rights  and  Powers  Conferred. — These  rights  and  powers, 
both  the  jus  privatum  and  the  Jus  publicum,  to  the  extent  to 
which  they  existed  either  in  the  king  or  parliament,  vested  in  the 
colonial  and  provincial  governments,  and  after  the  revolution 
vested  in  the  commonwealth,  including  all  the  prerogatives  and 
rights  of  the  crown,  and  powers  of  regulation  which  had  at  any- 
time previously  been  held  and  exercised  by  the  government  of 
England.8 

6.  Colony  Ordinance  of  Massachusetts — (a)  Operation  of  Ordinance. 
— This  is  now  generally  spoken  of  as  the  colony  ordinance  of 
1647,  although  parts  of  it  were  enacted  in  different  years.  It  has 
continued  in  force  through  the  provincial  and  State  governments, 
except  that  recent  legislation  has  made  some  changes  as  to  the 


1.  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  548,  553.  Therefore, 
according  to  this  case,  the  predecessor 
in  title  of  the  owners  upon  the  river 
which  was  the  outlet  of  a  great  pond, 
raising  the  controversy  under  considera- 
tion, "must  have  derived  their  title  either 
from  the  Colony  of  Plymouth  or  from 
the  Province  of  Massachusetts  Bay,  or 
from  the  State.  There  is  nothing  to 
show,  and  it  is  not  claimed  that  they 
have  any  grant  which  conveyed  to  them 
the  title  to  the  ponds  or  the  waters 
thereof.  We  believe  only  one  instance 
is  known  in  which  a  great  pond  has 
been  conveyed  to  individuals,  that  of 
Humphrey's  pond,  situated  in  Lynn- 
field  and  Danvers.  Commonwealth  v. 
Roxbury,  9  Gray  (Mass.) 451,  528,  note; 
West  Roxbury  t>.  Stoddard,  7  Allen 
(Mass.)  158. 

2.  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  554,  555.  "As  stated 
by  Chief  Justice  Shaw,  the  effect  of 
the  charters  'was  to  grant  to  the  com- 
pany both  the  jus  privatum  and  the 
jus  publicum  of  the  crown;  the  jus 
privatum,  or  title  to  the  land,  to  be  held 
in  fee,  subject  to  the  rules  of  the  com- 
mon law  as  private  property ;  and  the 
jus  publicum,  or  all  those  rights  of  the 
crown  in  the  sea,  sea  shore,  bays  and 
arms  of  the  sea,  where  the  tide  ebbs  and 
flows,  in  trust  for  public  use  of  all 


those  who  shall  become  inhabitants  of 
said  territory  and  subjects  of  said  gov- 
ernment. Commonwealth  v.  Roxbury, 
9  Gray  (Mass.)  451,  483;  Common- 
wealth v.  Alger,  7  Cush.  (Mass.)  53." 

3.  See,  according  to  case  just  cited, 
Commonwealth  t>.  Alger,  7  Cush. 
(Mass.)  53. 

The  colony  ordinance  of  1641-1647 
provides  that  "every  inhabitant  who  is 
an  householder  shall  have  free  fishing 
and  fowling  in  any  great  ponds,  bays, 
coves  and  rivers  so  far  as  the  sea  ebbs 
and  flows  within  the  precincts  of  the 
town  where  they  dwell,  unless  the  free- 
men of  the  same  town  or  the  general 
court  have  otherwise  appropriated 
them.  Provided,  that  no  town  shall 
appropriate  to  any  particular  person  or 
persons,  any  great  pond  containing 
more  than  ten  acres  of  land,  and  that 
no  man  shall  come  upon  another's  pro- 
priety without  their  leave,  otherwise 
than  as  hereafter  expressed.  The  which 
clearly  to  determine  it  is  declared  that 
in  all  creeks,  coves  and  other  places 
about  and  upon  salt  water,  where  the 
sea  ebbs  and  flows,  the  proprietor,  or 
the  land  adjoining  shall  have  propriety 
to  the  low  water  mark,  where  the  sea 
doth  not  ebb  above  a  hundred  rods,  and 
not  more  wheresoever  it  ebbs  further; 
provided,  that  such  proprietor  shall  not 
by  this  liberty  have  power  to  stop  or 
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rights  in  great  ponds.1  And  it  is  in  force*  throughout  the  whole 
territory  of  Massachusetts,  including  those  parts  which  were  for- 
merly the  colony  of  Plymouth,  Nantucket  and  Dukes  county, 
and  also  in  Maine,  although  none  of  these  were  under  the  juris- 
diction of  the  colony  of  Massachusetts  Bay.3 

(b)  State  Ownership  of  Great  Ponds. — Under  the  ordinance,  ac- 
cording to  the  interpretation  put  upon  it  by  the  majority  of  the 
court  in  a  recent  leading  case  which  has  been  the  subject  of  much 
discussion,  the  State  owns  the  great  ponds  as  public  property, 
held  in  trust  for  public  uses.  It  has  not  only  the  jus  privatum, 
the  ownership  of  the  soil,  but  also  the  jus  publicum,  and  the  right 
to  control  and  regulate  the  public  uses  to  which  the  ponds  shall 
be  applied.4  The  littoral  proprietors  of  land  upon  the  ponds  have 
no  peculiar  rights  in  the  soil,  or  in  the  waters,  unless  it  be  by  grant 
from  the  legislature.6 

7.  Eminent  Domain  in  Case  of  Great  Ponds  —  (a)  Decision  Favoring- 
Condemnation  Without  Compensation. — In  Massachusetts,  the  im- 
portant and  interesting  question  has  recently  been  presented 
whether  the  State  can  constitutionally  authorize  a  city  or  town  to 
use  the  waters  of  a  great  pond  for  public  purposes  without  mak- 
ing compensation  for  damages  inflicted  upon  the  owners  of  land 
or  privileges  upon  a  stream  flowing  from  it.  The  answer  to  this 
question  was  regarded  as  depending  upon  the  nature  of  the  own- 
ership or  interest  which  the  State  has  in  the  great  ponds  and 


hinder  the  passage  of  boats  or  other 
vessels  in  or  through  any  sea,  creeks  or 
coves  to  other  men's  houses  or  lands. 
And  for  great  ponds  lying  in  common, 
although  within  the  bounds  of  some 
town,  it  shall  be  free  for  any  man  to 
fish  and  fowl  there,  and  may  pass  and 
repass  on  foot  through  any  man's  pro- 
priety for  that  end,  so  they  trespass  not 
upon  any  man's  corn  or  meadow."  Anc. 
Chart.  148;  as  quoted  in  Watuppa 
Pond  Case.  147  Mass.  548,  at  p.  555. 

1.  St.  1869,  ch.  384  (Pub.  St.,  ch.  91, 
M  10,  n;  st.  1888,  ch.  318). 

2.  According  to  Watuppa  Pond 
Case,  supra. 

8.  Barker  v.  Bates,  13  Pick.  (Mass.) 
255;  s.  c,  23  Am.  Dec.  678;  Mayhew 
v.  Norton,  17  Pick.  (Mass.)  357;  s.  c, 
28  Am.  Dec.  300;  Weston  v.  Sampson, 
8Cush.  (Mass.)  347;  s.  c,  54  Am.  Dec. 
764.  After  citing  these  cases,  it  is  re- 
marked in  the  majority  opinion  in  the 
Watuppa  Pond  Case,  147  Mass.  548:  "It 
is  true  that  it  did  not  extend  to  these 
places  by  any  positive  enactment  now 
known,  passed  after  the  union  of  the 
colonies  under  the  charter  of  1692, 
but  it  has  been  universally  accepted  and 
regarded  as  establishing  a  rule  of  prop- 
erty throughout  the  State.    As  stated 


by  Chief  Justice  Shaw,  in  Barker  v. 
Bates,  13  Pick.  (Mass.)  255:  'Though 
the  rule  in  question  cannot  be  traced  to- 
this  source,  as  a  rule  of  positive  law, 
we  are  of  opinion  that  it  is  still  a  settled 
rule  of  property  in  every  part  of  the 
State  and  founded  upon  a  basis  quite  as 
firm  and  immovable.  That  being  a  set- 
tled rule  of  property  it  would  be  ex- 
tremely injurious  to  the  stability  of 
titles  and  to  the  peace  and  interest  of 
the  community  to  have  it  seriously 
drawn  in  question.'  The  cases  we  have 
cited  deal  with  questions  as  to  the  title 
and  rights  to  the  seashore;  but  the  laws 
of  Massachusetts  from  the  earliest 
times  have  regarded  the  rights  of  the 
public  in  the  great  ponds  as  similar  to- 
their  rights  in  the  seashore.  Drury  v. 
Natick,  10  Allen  (Mass.)  169,  179; 
Com.  v.  Roxbury.  9  Gray  (Mass.)  451; 
Paine  v.  Woods,  108  Mass.  160,  169. 
The  ordinance  dealt  with  the  subject  of 
the  great  ponds  as  well  as  with  the  sea- 
shore, and  it  established  a  rule  of  prop- 
erty as  to  their  ownership  and  uses." 
4.  Watuppa  Pond  Case,  147  Mass. 

557-  *  ,  , 

6.  See,  according  to  case  la6t  cited, 

Hittinger  v.    Eames,  121  Mass.  539;. 

Gage  v.  Steinkrauss,  131  Mass.  222. 
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their  waters,  and  upon  the  character  and  limitations,  if  any,  of 
the  title  of  such  owners  of  land  on  such  stream.1 

The  conclusion  reached  by  the  majority  of  the  court  was  that 
in  view  of  the  rights  and  powers  of  the  State  in  and  over  the 
great  ponds,  the  rights  of  proprietors  owning  land  either  on  the 
pond  or  on  any  stream  flowing  from  it,  cannot  be  decided  by  the 
rules  of  the  common  law  applicable  to  ordinary  streams.  In  this 
view  such  rights  must  be  determined  with  reference  to  the  ordi- 
nance known  as  the  colony  ordinance  of  1647,  and  must  be  re- 
garded as  subordinate  and  subject  to  the  paramount  rights  of  the 
public  declared  by  the  ordinance.  All  who  take  and  hold  prop- 
erty liable  to  be  affected  by  this  rule  of  property,  take  and  hold 
under  and  in  subordination  to  it.  Each  grant  carries  with  it  an 
implied  reservation  of  these  paramount  rights,  unless  the  terms 
of  the  grant  exclude  such  reservation,  so  that  the  grant  from  the 
State  of  land  upon  a  stream  flowing  from  a  great  pond  did  not 
convey  an  unqualified  fee  with  the  right  to  enjoy  the  usual  and 
natural  flow  of  the  stream,  but  a  qualified  right,  subject  to  the 
superior  right  of  the  State  to  use  the  pond  and  its  waters  for 
other  public  uses,  if  the  exigencies  of  the  public  for  whom  it 
holds  the  pond  in  trust  demand  it.2 


1.  In  this  much  discussed  Watuppa 
Pond  Case,  decided  by  the  supreme  ju- 
dicial court  of  Massachusetts  on  Oc- 
tober 29th,  1888,  a  company  composed 
solely  of  the  owners  of  manufacturing 
-corporations  on  the  only  outlet  of  a 
great  pond,  and  of  the  bed  and  the  land 
on  either  side  of  the  stream,  was  in- 
corporated under  the  special  act  of 
1826,  ch.  31,  "  for  the  purpose  of  con- 
structing a  reservoir  of  water  "  in  the 
pond  by  erecting  a  dam  across  such 
•outlet,  for  the  benefit  of  such  establish- 
ments. At  great  expense  the  company 
acquired  flowage  rights  all  around  the 
pond,  built  the  dam,  raised  the  water, 
and  continued  to  maintain  its  reservoir. 
The  statute  of  1886,  ch.  353,  authorized 
a  city  to  take  a  certain  quantity  of  the 
waters  of  the  pond  and  apply  them  "to 
all  domestic  uses,  the  extinguishment 
of  fires  and  to  the  public  uses  of  the 
city,"  and  "  without  liability  to  pay  any 
other  damages  than  the  State  "itself 
would  be  legally  liable  to  pay."  The 
city  duly  took  the  water  and  proceeded 
to  withdraw  from  the  pond  a  quantity 
which  substantially  diminished  the  flow 
in  the  stream  and  caused  actual  injury 
to  the  water  power  at  such  establish- 
ments. It  was  held  that  this  statute 
was  not  unconstitutional  in  making  no 
provision  for  compensation  to  such 
owners,  or  as  impairing  the  obligation 
of  a  contract  between  the  common- 


wealth and  the  reservoir  company. 
Watuppa  Reservoir  Co.  v.  Fall  River, 
147  Mass.  548.  But  Kxowltojj,  J., 
rendered  an  extended  dissenting  opinion 
which  was  concurred  in  by  two  of  the 
other  judges. 

3.  Morton,  C.  J.,  in  Watuppa  Res- 
ervoir Co.  v.  Fall  River,  147  Mass. 
548, 557-8.  "  The  legislature,"  says  the 
chief  justice,  "  acting  on  the  conviction 
that  an  abundant  supply  of  pure  water 
to  the  people  is  of  paramount  impor- 
tance, has  deemed  it  to  be  a  wise  public 
policy  to  appropriate  the  waters  of  this 
pond  to  those  public  uses  without  mak- 
ing compensation  to  those  who,  own- 
ing land  on  the  natural  stream  flowing 
from  it,  have  been  accustomed  to  use 
the  water  for  power  as  it  flows  through 
the  stream.  Such  owners  have  no 
vested  rights  in  the  waters  of  the  pond, 
and  a  majoritv  of  the  court  is  of  the 
opinion  that  the  commonwealth  may 
thus  appropriate  the  waters  by  its  di- 
rect action,  or  may  authorize  a  city  or 
town  to  do  so  without  being  legally 
liable  to  pay  any  damages  to  the  litto- 
ral owners  on  the  pond  or  on  the 
stream." 

Rulings  Reviewed. — This  conclusion 
was  supported  by  the  authority  of  a 
prior  case  in  the  same  State.  Fay  v. 
Salem  &  Dan  vers  Aqueduct,  11 1  Mass. 
27,  which  was  regarded  as  similar  to 
the  case  under  consideration.    In  the 
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(&)  Discussions  of  Watuppa  Pond  Case. — The  Watuppa  Pond 
case  has  been  the  subject  of  extended  discussion  in  one  of  the 
legal  periodicals.  On  the  one  hand,  the  conclusion,  if  not  the 
reasoning,  of  the  majority  of  the  court  is  upheld,1  while  on  the 
other,  that  opinion  is  regarded  as  irreconcilable  with  prior  deci- 
sions, and  the  further  claim  is  opposed  that  in  regard  to  a  great 
pond  we  have  to  deal  with  the  law  of  lakes,  and  not  of  water 
courses,  and  that  there  is  no  objection  to  the  diversion  of  such 
still  water,  which  is  without  perceptible  current,  although  it  forms 
an  integral  part  of  a  waterway.8 


earlier  case,  according  to  the  statement 
in  the  later  one,  the  defendant  was  an 
aqueduct  corporation  to  which  the 
legislature  had  granted  the  right  to 
draw  water  from  a  great  pond,  pro- 
viding for  the  payment  of  damages 
suffered  by  anyone*  from  the  taking  of 
the  water.  The  plaintiff  was  a  lit- 
toral proprietor,  and  claimed  that  his 
house  was  rendered  uncomfortable  and 
unfit  for  the  purposes  for  which  it  was 
designed.  But  the  court  held  that  he 
could  not  recover  damages  for  this,  as 
he  had  no  right  in  the  pond  or  its  wat- 
ers, and  because,  as  stated  in  the  opin- 
ion, "  great  ponds  are  public  property, 
the  use  of  which  for  taking  water  or 
ice,  as  well  as  for  fishing,  fowling, 
bathing,  boating  or  skating,  may  be 
regulated  or  granted  by  the  legislature 
at  its  discretion." 

Dissenting  View. — The  dissenting 
opinion  takes  and  elaborates  the  ground 
that  undoubtedly  "the  State  may  use 
and  control  these  ponds  in  any  rea- 
sonable way  for  the  preservation  and 
regulation  rt  of  the  right  of  boating  and 
fishing,  and  other  kindred  public  rights. 
"  But  such  use  and  control  must  notbe 
inconsistent  with  the  continued  exist- 
ence of  the  rivers  and  streams  which 
have  been  accustomed  to  flow  from  " 
these  ponds.  "Doubtless,"  according 
to  this  view,  "  the  Sta,te,  as  proprietor, 
may  appropriate  them  to  any  other  use 
which  does  not  interfere  with  the  ordi- 
nary rights  of  proprietors  upon  outlet 
streams  along  whose  lands  the  waters 
flow.  But  as  proprietor,  the  State  has 
no  greater  right  than  any  other  pro- 
prietor would  have  as  against  the 
owners  upon  these  streams,  unless,  in- 
deed, its  right  of  regulation  and  control 
for  the  protection  of  public  rights  se- 
cured by  the  ordinance  be  deemed  an 
incident  of  ownership,  and  not  merely 
of  Hovereignty." 

Citation  of  Authorities.— "This  view," 
«aye  Kwowlton,  J.,  X47  Mass.  564, 


"  seems  in  harmony  with  all  the  nu- 
merous decisions  which  have  dealt  with 
the  subject.  Com.  v.  Alger,  7  Cush. 
(Mass.)  53;  Cummings  v.  Barrett,  10 
Cush.  (Mass.)  186,  188;  Com.  v.  Rox- 
bury,  9  Gray  (Mass.)  451,  477,  and  503, 
note;  West  Roxbury  v.  Stoddard,  7 
Allen  (Mass.)  158;  Berry  v.  Raddin,  n 
Allen  (Mass.)  577;  Com.  v.  Vincent, 
108  Mass.  441;  Fay  v.  Salem  &  Dan- 
vers  Aqueduct,  m  Mass.  27;  Hit- 
tinger  v.  Eames,  121  Mass.  539;  Gage 
v.  Steinkrauss,  131  Mass.  222;  Rowell 
v.  Doyle,  131  Mass.  474,  476;  Attorney 
General  v.  Jamaica  Pond  Aqueduct, 
133  Mass.  361;  Watuppa  Reservoir  Co. 
v.  Fall  River.  134  Mass.  267;  Potter  v. 
Howe,  141  Mass.  357." 

1.  See  article  Great  Ponds,  by 
Thomas  M.  Stetson,  in  2  Harvard  Law 
Rev.  316  (February,  1889). 

2.  See  article  on  the  "Law  of 
Ponds,"  by  Warren  and  Brandeis  in 
3  Harvard  Law  Rev.  1  (April,  1889), 
referring  to  previous  article  by  same 
parties  on  the  Watuppa  Pond  Cases,  2 
Harv.  Law  Rev.  196  (December,  1888). 
In  the  first  named  of  these  articles  the 
following  opinions  are  finally  expressed : 
"  The  radical  difficulty  with  the  article 
[taking  the  other  view]  arises  from  the 
assumption  pervading  it  that  if  lakes 
and  ponds  cannot  for  all  purposes  be 
brought  within  the  limits  of  law  relat- 
ing to  streams  and  rivers,  questions 
concerning  them  must  be  remitted  for 
decision  to  the  principles  applicable  to 
land.  Limiting  the  application  of  the 
law  of  watercourses  by  a  definition 
based  on  an  arbitrary  distinction  not 
referred  to  in  the  books  founded  on  no 
scientific  fact,  and  on  no  legal  principle 
— adopting  as  an  immutable  rule  the 
fleeting  and  delusive  test  of  perceptible 
motion  in  disregard  of  physical  condi- 
tions and  logical  requirements,  it  seeks 
by  thus  excluding  lakes  and  ponds  to 
show  that  they  are  not  subject  to  the 
rules  of  law  naturally  governing  them. 


12  C.  of  L. — 41 
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Vm.  Lakes  and  Ponds  as  Botnn>A&iss — 1.  In  General — (a)  Pre. 
vailing  Doctrine. — It  is  perhaps  the  prevailing  doctrine,  regarded 
as  particularly  applicable  to  the  large  lakes  of  this  country,  and 
qualified  in  the  case  of  artificial  ponds,  that  while  a  general  grant 
of  land  on  a  river  or  stream,  which  is  non-navigable,  extends  the 
line  of  the  grantee  to  the  middle  or  thread  of  the  current,  a  grant 
to  a  natural  pond  or  lake  extends  only  to  the  water's  edge.1 

(d)  Diversity  in  Decisions. — But  there  is  so  much  diversity  in 
the  decisions  upon  the  subject  that  it  is  necessary  to  take  up  the 
doctrines  as  put  forth  in  the  various  States  in  which  they  have 
been  developed. 

2.  Massachusetts  Doctrine — (a)  Rule  as  to  Waters  in  General. — 
In  Massachusetts  it  is  laid  down  that  the  general  rule  of  construc- 
tion of  all  grants  of  land  bounded  by  water  of  any  kind  is  now 
well  established,  that  unless  qualified  by  restrictive  words  they 
pass  the  soil  towards  the  centre  of  the  water  as  far  as  the  grantor 


owns/ 


(6)  Application  to  Artificial  Pond.- — According  to  the  opinion 
just  cited,  and  the  authorities  therein  given,  this  is  the  case  even 
if  at  the  time  of  the  grant  the  water  of  the  stream  has  been  per- 


But  the  limitation  would  be  inadmissi- 
ble even  as  matter  of  nomenclature. 
Ponds  cannot  be  relegated  to  the  do- 
main of  mere  surface  water,  nor  can 
the  flow  from  them  be  likened  to  the 
'passage  of  rains  and  melting  snows' 
over  the  land.  The  great  pond  supply- 
ing a  mill  stream  must  be  deemed  in 
name,  as  in  reality,  the  first  segment  of 
a  'watercourse.'  The  river  at  some 
point  in  its  course  flowing  through  a 
lake  in  which,  from  its  size,  the  current 
is  imperceptible,  does  not,  in  law  or  in 
nature,  cease  its  existence  as  a  '  water- 
course' at  the  one  end  and  resume  it  at 
the  other.  The  question  is  one  of  facts, 
and  in  either  case  the  pond,  whether  as 
the  source,  or  as  the  connecting  link,  is 
a  physical  fact,  necessary  to  and  struc- 
turally a  part  of  the  stream.  It  is  no 
longer  the  vagrant  thing  that  Black- 
stone  thinks,  like  a  bird,  '  to  be  of  a 
wild,  untamable  nature; '  the  requisite 
possession  of  the  water  has  been  taken; 
it  is  confined  by  definite  boundaries 
and  dedicated  bv  the  circumstances  of 
its  environment  to  the  flow  of  the 
stream  as  effectually  as  if  running  with 
the  rapidity  of  the  -mountain  cataract. 
Separated  from  the  stream  itself  only 
by  the  thin  and  artificial  distinction  of 
the  degree  of  motion,  it  bears  no  ana- 
logy to  the  'watery  swamp,'  and  in 
every  respect,  save  that  of  swiftness, 
has  the  characteristics  of  the  'running 
river.'   The  swamp  is,  after  all,  but 


'  watery'  land,  in  which  the  owner  may 
have  the  usual  rights  of  digging  and 
draining,  while  the  pond  is  primarily  a 
fixed  body  of  water,  such  as  the  com- 
mon law  has  never  yet  allowed  the 
private  owner  to  divert  or  drain  to  the 
damage  of  the  owners  of  water  power 
below."   3  Harv.  Rev.  Law  22. 

1.  Grbsham,  J.,  in  State  of  Indiana 
v.  Milk,  referring  to  Wheeler  v.  Spi- 
nola,  54  N.  Y.  377;  Canal  Commrs.  v. 
People,  5  Wend.  (N.  Y.)  423;  Dilling- 
ham v.  Smith,  30  Me.  370;  Mansen  v. 
Blake,  62  Me.  38;  Paine  v.  Woods.  108 
Mass.  160;  State  v.  Gilmanton,  9  N. 
H.  461;  Mariner  v.  Schulte,  13  Wis. 
692;  Delaplaine  v.  C.  &  N.  W.  R. 
Co.,  42  Wis.  214;  Boorman  v.  Sum- 
ucks,  42  Wis.  233;  Seaman  v.  Smith, 
24  111.  521;  Anstrv  v.  Rutland  R.  Co., 
45  Vt.  215.       .•  "  - 

2.  Gray,  J.,  in  Paine  v.  Woods,  108 
Mass.  160,  169:  "  For  example,"  it  is 
said,  "where,  as  in  this  commonwealth, 
the  shore  of  the  sea  between  high  and 
low  water  mark  is  private  property,  it 
is  included  in  a  grant  of  land  bounded 
'  by  the  sea,'  or  '  harbor,'  or  '  bay,'  or 
other  word  descriptive  of  water. 
Boston  v.  Richardson,  105  Mass.  351, 
355,  and  cases  cited.  So  a  grant  of 
land,  bounded  by  a  river  or  stream, 
above  the  ebb  and  flow  of  the  tide, 
carries  the  grantor's  title  to  the  thread 
of  the  stream."  Boston  v.  Richard- 
son, 13  Allen  (Mass.)  146,  154,  and 
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manently  raised  by  artificial  means  so  as  to  create  a  pond,  and  the 
grant  is  bounded  generally  by  that  pond.1 

(c)  Grant  Bounded  by  Great  Pond  or  Lake. — In  like  manner,  a 
grant  bounded  by  a  great  pond  or  lake  which  is  public  property, 
extends  to  low  water  mark.* 


105  Mass.  351,  355  and  cases  cited. 

1.  Phinney  v.  Watts,  9  Gray  (Mass.) 
269,  and  cases  cited;  Hathorn  v.  S tin- 
son,  1  Fairf.  (Me.)  324,  238,  and  3 
Fairf.  (Me.)  183. 

2.  Paine  v.  Woods,  108  Mass.  160. 
171.  Gray,  J.,  cites,  in  support  of  the 
text,  the  following  authorities:  Wal- 
worth, C,  in  Canal  Commissioners 
v.  People,  5  Wend.  (N.  Y.)  423,  427; 
Shaw,  C.J.,  in  Waterman  v.  Johnson, 
13  Pick.  (Mass.)  261,  265;  Hoar.  J.,  in 
West  Roxbury  v.  Stoddard,  7  Allen 
(Mass.)  158,  1*67;  Wood  v.  Kelley,  30 
Me.  47,  55;  Fletcher  v.  Phelps,  28  Vt. 
257- 

Waterman    v.    Johnson,    13  Pick 
(Mass.)  261,  265.    "A  large  natural 
pond,"  says  Shaw,  C.  J.,  in  the  case 
just  cited,  "may  have  a  definite  low 
water  line  and  then  it  would  seem  to 
be  the  most  natural  construction,  and 
one  which  would  be  most  likely  to 
carry  into  effect  the  intent  of  the  parties, 
to  hold,  that  land  bounded  upon  such  a 
pond  would  extend  to  low  water  line, 
it  being  presumed  that  it  is  intended  to 
give  to  the  grantee  the  benefit  of  the 
water,  whatever  it  may  be,  which  he 
could  not  have  upon  any  other  con- 
struction.   Where  an  artificial  pond  is 
raised  by  a  dam  swelling  a  stream  over 
its  banks  it  would  be  natural  to  pre- 
sume, that  a  grant  of  land  bounding 
upon  such  a  pond,  would  extend  to  the 
thread  of  the  stream  upon  which  it  is 
raised,  unless  the  pond  had  been  so 
long  kept  up  as  to  become  permanent, 
and  to  have  acquired  another  well  de- 
fined boundary.   But  it  is  difficult  to 
apply  either  of  these  rules  to  the 
present  case,  which  is  that  of  a  pond 
originally  natural,  but  which  has  been 
raised  more  or  less  by  artificial  means. 
The  discovery  of  this,  upon  applying  the 
deed    to  the  local  object  embraced 
within  its  descriptive  terms,  discloses  a 
latent  ambiguity.    According  to  a  well 
established  rule  of  evidence,  therefore, 
it  is  competent  to  resort  to  parol  proof, 
showing  all  the  circumstances  from 
which  a  legal  inference  can  be  drawn, 
that  one  or  another  line  was  intended 
by  the  ambiguous  description  used  in 
the  deed." 


It  is  said  on  this  subject  by  Gray, 
J.,  in  Paine  v.  Woods,  108  Mass.  160,  at 
p.  170,  that  Wateman  v.  Johnson,  just 
cited,  "was  the  case"  of  a  complaint 
under  the  mill  act  for  flowing  land  de- 
scribed in  the  deed  under  which  the 
complainant  claimed  title  as  bounded  by 
"Jones  River  Pond,"  a  large  natural 
pond,  which,  before  the  date  of  the 
deed,  had  at  times  been  raised  to  a  cer- 
tain line  by  means  of  a  dam  of  perma- 
nent materials,  adapted  in  its  ordinary 
use  to  raise  the  water  to  that  line.  The 
judge  at  the  trial  ruled  that  high  water 
mark  of  the  pond  as  thus  extended 
would,  frima  facie,  be  considered  as  the 
boundary  of  the  complainant's  land, 
but  admitted  parol  evidence  to  show 
and  the  jury  found,  that,  at  the  time  of 
the  conveyance  a  certain  natural  bank  or 
carrier,  which  was  not  thus  overflowed, 
and  which  the  natural  pond  had  never 
overflowed,  was  intended  and  agreed 
upon  by  the  parties  as  the  marginal  line 
of  the  pond  referred  to  in  the  deed.  The 
full  court,  in  the  judgment  delivered 
by  Chief  Justice  Shaw, .after  stating 
the  general  rules  of  law,  that,  when  the 
description  of  a  boundary  in  a  deed  has  a 
definite  legal  meaning,  parol  evidence 
was  inadmissible  to  control  it;  that  by 
legal  operation,  a  boundary  by  the  sea 
or  salt  water  gave  a  title  in  the  soil  to 
low  water  mark;  a  boundary  upon  a 
river  not  navigable  to  the  thread  of  the 
stream;  upon  a  large  natural  pond, 
having  a  definite  low  water  line,  to  that 
line,  and  upon  an  artificial  pond  raised 
by  a  dam  swelling  a  stream  over  its 
banks,  to  the  thread  of  the  stream,  un- 
less the  pond  had  been  so  long  kept  up 
as  to  have  become  permanent  and  to 
have  acquired  another  well  defined 
boundary;  expressed  an  opinion  that 
under  the  peculiar  circumstances  of  the 
case  the  parol  evidence  was  rightly  ad- 
mitted; and  held  that  there  was  no 
ground  in  point  of  law,  or  upon 
the  evidence  in  the  case,  upon  which 
the  respondents  could  claim  that  the 
grant  did  not  extend,  in  the  direction  of 
the  pond,  as  far  as  the  barrier."  After 
thus  stating  the  ruling,  it  was  remarked 
that  upon  that  case  it  is  to  be  ob- 
served :   (1)  the  ruling  at  the  trial, 
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(d)  Reconciliation  of  Prior  Ruling. — These  propositions  are  re- 
garded  as  not  contradicted  by  a  ruling  prior  to  that  in  which  they 
are  advanced. 

Other  Massachusetts  cases  cited  as  opposing  the  propositions 
stated  are  characterized  as  not  having  been  those  of  grants 
of  land  bounded  by  a  great  public  pond  or  lake,  but 
concerning  the  extent  of  the  right  of  flowing  obtained  by 
grant  or  prescription.1  After  showing  the  change  of  front  in  the 
Maine  cases,*  the  rules  stated  are  applied  to  land  which  was 
flowed,  and  the  pond  raised  to  an  artificial  height  in  winter  only, 
while  in  summer  the  pond  was  allowed  to  remain  at  its  natural 
level.8 

3.  Maine  Doctrine. — The  supreme  court  of  Maine  held  in  one 
case  that  where  a  natural  pond  had  been  raised  by  artificial  flow- 
ing so  as  to  become  a  mill  pond,  permanently  extended  beyond 
its  natural  limits,  a  grant  of  land  bounded  by  the  pond  should  be 
limited  to  the  artificial  margin  of  the  pond  in  its  present  condi- 
tion.4 But  the  same  court,  after  fully  considering  the  subject, 
has  since  held  that  in  such  a  case,  when  the  margin  varied  at  dif- 
ferent seasons  of  the  year,  a  grant  bounded  by  the  pond  included 
all  the  land  that  was  uncovered  when  the  water  was  at  the 
lowest.6 


that  the  boundary  was  prima  facie  to 
be  considered  as  the  high  water  mark 
of  the  pond  as  artificially  raised,  was 
inconsistent  with  the  opinion  of  the 
full  court;  (2)  the  only  point  neces- 
sarily involved  in  that  decision  was  that 
the  grant  was  not  extended  too  far  by 
carrying  its  effect  to  the  natural  bar- 
rier; (3)  that  decision  was  equally  sus- 
tained, whether  the  parol  evidence  was 
admitted  or  the  terms  of  the  grant  by 
their  own  force  extended  so  far;  (4)  the 
admission  of  the  parol  evidence  was 
based  upon  the  theorv  that  the  boundary 
on  the  pond,  as  applied  to  the  subject 
matter,  was  governed  by  no  settled 
rule  of  legal  construction,  but  created  a 
latent  ambiguity;  and  the  rules  for  the 
construction  of  similar  grants  were  not 
then  as  fully  established  in  this  com- 
monwealth as  they  have  since  been  by 
the  later  decisions  already  referred  to. 
For  instance,  in  Tyler  v.  Hammond, 
11  Pick.  (Mass.)  193,  in  the  previous 
year,  the  court  had  held  that  a  bound- 
ary by  a  highway  generally  extended 
only  to  the  margin  of  the  way — a 
doctrine  wholly  repudiated  by  the  mod- 
ern decisions.  Newell  v.  Ireson,  8 
Cush.  (Mass.)  595;  Phillips  v.  Bowers. 
7  Gray  (Mass.)  21;  Boston  v.  Richard- 
son, 13  Allen  (Mass.)  146;  Stark  v. 
Coffin,  105  Mass.  328. 


1.  These  cases  are  Morse  v.  Mar- 
shall, 11  Allen  (Mass.)  229,  and  13 
Allen  (Mass.)  288;  Cowell  v.  Thayer, 
5  Met.  (Mass.)  253;  Ray  v.  Fletcher, 
12  Cush.  (Mass.)  200:  and  Jackson  v. 
Harringtou,  2  Allen  (Mass.)  242. 

3.  Bradley  v.  Rice,  13  Me.  19S; 
Wood  v.  Kelley,  30  Me.  47. 

•  S.  The  conclusion  reached  is  that  the 
deeds,  under  which  the  complainant 
claims  title,  bounding  him  "to"  and 
"on"  the  pond,  extended  to  low  water 
mark  of  the  pond  in  its  natural  state; 
and  that  the  fact  that  the  deeds  were 
made  during  the  season  when  the  pond 
was  temporarily  raised  by  the  dam  can- 
not affect  the  extent  of  their  operation. 
Paine  v.  Woods,  108  Mass.  160,  at  p. 
172- 

4.  Bradley  v.  Rice,  13  Maine  198. 

6.  Wood  v.  Kelley,  30  Me.  47.  "It  is, 
in  argument,  insisted,"  says  Sheplev. 
C.  J.,  at  p.  53,  "that  in  analogy  to  the 
rule  of  law  which  limits  a  conveyance 
of  land  bounded  upon  the  sea  or  upon 
the  waters  in  which  the  tide  ebbs  and 
flows  to  high  water  mark,  the  convey- 
ance in  this  case  should  be  so  limited. 
That  rule  appears  to  have  arisen  from 
the  considerations,  that  the  right  of 
navigation  upon  such  waters  was  a 
common  right;  that  all  the  subjects 
or  citizens  of  the  country  were  entitled 
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4.  Vermont  Doctrine. — In  Vermont,  it  is  held  that  lands  bounded 
on  Lake  Champlain  extend  to  the  edge  of  the  water  at  low  water 
mark,  and  that  the  same  rule  applies  to  lands  near  the  lake 
bounded  on  a  creek  emptying  into  the  lake,  and  the  waters  ,  of 
which  ordinarily  maintain  the  same  level  as  the  lake,  and  rise  and 
fall  with  the  lake.1 

5.  Hew  Hampshire  Doctrine. — The  doctrine  laid  down  in  New 
Hampshire  is  that  where  a  grant  is  made  extending  to  a  river,  and 
bounding  upon  it,  the  centre  of  the  stream  is  the  line  of  the 
boundary,  if  there  is  no  limitation  in  the  terms  of  the  grant  it- 
self. But  in  relation  to  grants  bounding  on  ponds,  lakes  or 
other  large  bodies  of  standing  fresh  water,  that  principle  does 
not  apply,  but  the  grant  extends  only  to  the  water's  edge.* 

6.  Hew  York  Doctrine — (a)  In  General. — In  New  York  it  has 
been  held  that  where  lands  are  bounded,  in  a  deed  of  conveyance, 
by  an  inland  non-navigable  lake,  and  the  outlet  thereof,  the  title 
of  the  grantee  extends  at  least  usque  ad  medium  filum  aqua.  At 
all  events  it  was  considered  that  the  deed  will  carry  the  right  to 
land  subsequently  filled  in,  where  the  water  is  shallow,  immedi- 

only  at  the  level  existing  at  the  time  of 
the  conveyance." 

1.  Fletcher  v.  Phelps,  28  Vt.  257,  261, 
262. 

"Apptying  the  principle  of  that  de- 
cision to  the  facts  of  this  case,"  it  is 
said  in  Jakeway  v.  Barrett,  38  Vt.  316, 
323,  ,-and  following  the  line  of  low 
water  from  the  point  where  the  line 
first  strikes  the  lake  to  the  corner  where 
the  line  ends  on  the  creek  or  brook,  in- 
cludes within  the  survey  the  piece  of 
marsh  land  on  which  the  plaintiff  cut" 
the  hay  for  which  this  suit  was  brought. 
The  plaintiff  and  his  predecessors  in 
title,  having  been  for  many  years  in 
possession  of  the  high  land  covered  by 
the  survey  and  deeds,  he  was  by  law 
invested  with  a  constructive  possession 
of  all  that  his  deeds  covered.  But  it  is 
perfectly  well  settled  that  an  actual  ad- 
verse possession  continued  for  fifteen 
years,  by  one  having  even  no  color  of 
title,  will  divest  the  true  owner  of  his 
title,  in  such  manner  that  he  would 
have  constructive  possession  of  the  resi- 
due, except  for  his  actual  disseisin  by 
the  adverse  holder." 

3.  State  v.  Gilmanton,  9  N.  H.  461,  • 
463.  The  rule  for  the  construction  of 
grants  bounding  on  rivers,  presumably 
as  given  in  the  text,  is  declared  in  the 
case  just  cited,  to  be  stated  in  Proprietors 
of  Claremont  v.  Carleton,  3  N.  H.  369. 
Concerning  the  rule  given,  as  to  grants 
bounding  on  ponds,  lakes,  etc.,  it  is 
said:  "Such  seems  to  have  been  the  con- 
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to  navigate  such  waters,  and  that  the 
use  of  the  shore  was  essential  to  its  full 
enjoyment.  That  the  sovereign  power 
could  not  have  intended  by  a  grant  of 
land  bounded  upon  navigable  waters  to 
infringe  upon  that  common  right.  That 
the  grantee  could  not  have  expected 
thereby  to  acquire  a  title  which  would 
be  in  conflict  with  the  most  beneficial 
use  of  that  common  right.  These  con- 
siderations, not  being  applicable  to 
waters  not  navigable,  conveyances 
bounded  on  streams  of  fresh  water 
were  regarded  as  conveying  the  land 
ad  filum  medium  aqua.  The  sovereign 
power  can  have  no  occasion  to  retain 
the  title  to  soil  around  ponds  between 
the  lines  of  high  and  low  water  for  any 
purpose  of  navigation.  The  use  of  the 
waters  of  such  ponds  at  all  seasons  is 
of  great  importance  to  the  owners  of 
the  adjoining  lands.  When  the  water 
is  low  its  use  becomes  more  desirable 
and  valuable.  As  the  title  of  the  sov- 
ereign to  a  strip  of  land  between  the 
two  water  lines  could  be  of  no  use  to 
the  public  no  presumption  can  arise  of 
an  intention  not  to  grant  it.  Such 
waters  are  most  valuable  to  the  owners 
of  land  adjoining  them  for  purposes  for 
which  tide  waters  cannot  be  used. 
Unless  rebutted  by  some  proof  the  pre- 
sumption is,  that  it  was  the  intention 
of  the  parties  to  conveyance  of  land 
bounded  by  a  pond,  that  the  land  should 
be  bounded  upon  it  at  all  seasons  of  the 
year,  and  not  while  the  pond  remained 
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ately  in  front  of  the  grantee's  premises.1  But  the  later  view 
seems  to  be  different.  It  declares  the  rule  to  be  that  a  boundary 
upon  a  natural  pond  or  lake  carries  title  only  to  low  water  mark, 
and  holds  that  the  owners  of  the  bed  of  a  fresh  water  pond  can- 
not, by  letting  into  it  the  water  of  the  ocean,  extend  their  right 
of  ownership  to  the  high  water  mark  at  flood  tide.3 

(6)  As  to  Large  Lakes. — The  doctrine  as  to  large  lakes  has  been 
developed  in  a  case  which  holds  that  the  proprietors  of  land  lying 
upon  Lake  Champlain,  unless  it  is  otherwise  expressed  in  the 
grants,  own  to  low  water  mark,  subject  to  a  servitude  to  the  pub- 
lic, for  the  purposes  of  navigation,  up  to  high  water  mark.3 


struction  of  the  legislature  in  this  State 
as  appears  from  the  annexation  of 
islands  in  Lake  Winnipiseogee,  to  the 
towns  adjacent,  and  from  a  grant  of  one 
stated  in  the  case.  And  such  is  laid 
down  as  the  rule  in  New  York,  by  Mr. 
Chancellor  Walworth,  5  Wend. 
(N.  Y.)447;  Canal  Commrs.  v.  People. 
Vide  also  6  Cow.  (N.  Y.)  551,  note." 
The  general  doctrine  that  the  great 
navigable  takes  in  this  country  are 
public  property,  is  supported  by  State 
v.  Company,  49  N.  H.  240,  250. 

1.  Ledyard  v.  Ten  Eyck,  36  Barb. 
(N.  Y.)  102,  125,  referring  to  Chan- 
cellor Walworth's  opinion  as  to 
boundaries  in  Canal  Appraisers  v. 
People,  17  Wend.  (N.  Y.)  599. 

2.  Wheeler  v.  Spinola,  54  N.  Y.  377, 
385.  In  this  case,  by  the  cutting  of  a  chan- 
nel between  a  fresh  water  pond  and  some 
body  of  salt  water,  the  water  of  the 
pond  became  salt  and  the  tide  ebbed 
and  flowed  therein.  But  it  was  consid- 
ered that  this  did  not  extend  the  rights 
of  the  owners  of  the  bed  of  the  pond, 
but  that  the  boundaries  between  them 
and  the  riparian  owners  must  remain 
the  same.  "  The  proprietors  of  land 
bordering  upon  streams  and  waters  in 
which  the  tide  ebbs  and  flows,"  said 
Earl,  C,  "own  only  to  high  water 
mark,  and  the  land  below  that  belongs, 
in  this  country,  to  the  people.  But  this 
rule  of  ownership  cannot  apply  to  this 
pond.  It  must  be  treated  for  all  the  pur- 
poses of  this  case  as  if  it  had  remained 
a  fresh  water  pond.  Neither  can  the 
rule  as  to  riparian  ownership  be  applied 
to  this  pond  which  is  applied  to  ordi- 
nary fresh  water  streams.  A  boundary 
upon  it  does  not  carry  title  to  its  center, 
but  only  to  low  water  mark.  Such  is 
the  rule  as  to  boundaries  upon  natural 
ponds  and  lakes.  (.  .  .  Canal  Com- 
missioners v.  People,  s  Wend.  (N.  Y.) 
423,  446;  Champlain  &  St.  Lawrence 


R.  Co.  v.  Valentine,  19  Barb.  (N.  Y.) 
484;  Waterman  v.  Johnson,  13  Pick. 
(Mass.)  26t;  Bradley  v.  Rice  13  Me. 
198)." 

8.  Champlain  &  St.  Lawrence  Rail- 
road Co.  v.  Valentine,  19  Barb.  (N.  Y.) 
484.  In  this  case  it  is  first  fully  ex- 
plained (pp.  489,  490)  that  the  proprietor 
of  land  on  the  bank  of  a  river  where 
the  tide  flows  owns  to  high  water  mark, 
but  that  above  tide  water  he  takes 
usque  ad  filum  aquce,  except,  perhaps, 
when  the  stream  is  a  navigable  boundary 
between  States;  yet  that  this  rule  is  not 
applicable  to  our  large  North  American 
lakes.  Then  it  is  said  (p  491):  "No 
doubt  the  extent  of  the  lake  or  body  of 
water  would  have  an  influence  in  the 
construction  of  the  grant.  A  navigable 
river  would  not  probably  pass,  even  by 
a  grant  extending  on  both  sides  of  it, 
unless  expressly  included  in  a  convey- 
ance from  some  sufficient  authority. 
Grants  of  land,  in  this  State,  have  em- 
braced within  their  limits  ponds,  or 
what  might  be  called  small  lakes,  many 
of  which  have  also  been  included  in  the 
computation  of  the  amount  of  land  to 
be  conveyed  by  the  letters  patent.  But 
there  can  be  no  question  in  regard  to  a 
body  of  water  of  the  size  of  Lake 
Champlain,  which  covers  an  area  prob- 
ably of  nearly  a  thousand  square  miles, 
including  its  islands,  and  is  navigable 
nearly  one  hundred  and  fifty  miles.  The 
same  principle  would  embrace  Lake 
Superior,  the  largest  body  of  fresh 
water  in  the  world,  and  larger  than  any 
other,  salt  or  fresh,  not  an  arm  of  the 
sea,  the  Caspian  excepted.  And  be- 
sides, except  at  the  extremities,  as  a  gen- 
eral thing,  this  lake  has  no  filum  aqua, 
but  is  an  expanse  of  still,  deep  water,  in 
some  places  ten  or  fifteen  miles  in 
width.  It  is  perfectly  clear  to  my  mind 
that  a  grant  of  land  bounded  by  this 
lake  does  not  extend  to  the  middle  of  it. 
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7.  Ohio  Doctrine. — In  Ohio,  it  is  held  that  the  rule  of  the  English 
common  law  that  the  owners  of  land  situate  on  the  banks  of  non- 
tidal  streams,  though  such  streams  be  navigable  in  fact,  are  own- 
ers of  the  beds  of  the  river  to  the  middle  of  the  stream,  is  not 
applicable  to  the  owners  of  land  bordering  on  Lake  Erie  and  San- 
dusky Bay.1 


The  next  question  is  whether  high  or 
low  water  mark  is  the  boundary.  Lord 
Hale,  in  his  sixth  chapter,  in  speaking 
of  the  shores  of  the  sea,  says  there 
seem  to  be  three  sorts  of  shores,  ac- 
cording to  the  various  tides,  viz.:  the 
high  spring  tides,  which  are  fluxes  of 
the  sea  at  those  tides  that  happen  at  the 
equinoctials,  which,  he  says,  many  times 
overflow  ancient  meadows  and  salt 
marshes,  and  the  spring  tides  which 
happen  twice  a  month,  at  the  full  and 
the  change  of  the  moon;  and  the  or- 
dinary tides  which  happen  between  the 
full  and  the  change  of  the  moon.  The 
land  washed  by  the  two  first  he  consid- 
ers as  belonging  to  the  subject;  and  that 
washed  by  the  last — between  high 
and  low  water  mark — the  shore  crossed 
by  the  ordinary  flux  of  the  sea — as  be- 
longing to  the  icing.  (Harg.  Tracts,  256. 
And  see  Id.  12, 13;  3  Kent  431;  King  v. 
Smith,  Doug.  441.)  This  latter  margin 
or  belt,  that  is,  between  ordinary  high 
water  and  low  water  marks,  is  what  he 
denominates  the  shore  of  the  sea.  But 
Lake  Champlain  has  no  flux  and  reflux 
of  the  tide;  but,  like  most  other  similar 
bodies  of  fresh  water  in  this  country,  it 
is  high  and  full  in  the  spring  when  re- 
plenished by  rains  and  melting  snows, 
and  as  the  season  advances,  becomes 
low  by  the  evaporations  and  efflux  of  its 
waters.  The  annual  rise  and  fall,  as 
proved  in  this  case,  must  be  several  feet, 
probably  five  or  six;  and  the  diminution 
is  gradual.  A  great  deal  of  land, 
valuable  for  agricultural  purposes,  is 
necessarily  overflowed  in  the  spring, 
which  of  course  can  be  of  no  use  to  the 
public  for  the  purposes  of  navigation 
after  the  waters  recede.  The  land  upon 
its  shores,  or  borders,  which  are  inun- 
dated in  the  spring,  unlike  that  which 
is  diurnally  (or  semi-diurnally)  over- 
flowed by  the  tide,  gradually  becomes 
dry,  and  so  remains  for  the  season.  Its 
condition,  perhaps,  bears  some  resem- 
blance to  that  which  Lord  Hale  says 
is  overflowed  by  high  spring  tides,  and 
which  he  says  belongs,  in  England,  to 
the  subject  and  not  to  the  king.  It 
seems  to  me  that,  upon  principle  and 
sound  reason,  the  proprietors  on  the 


borders  of  Lake  Champlain  must  be 
deemed  the  owners  to  low  water  mark, 
unless  otherwise  limited  by  the  terms  of 
their  grants."  (And  see  Walworth, 
Ch.,5\Vend.  (N.  Y.)  447;  Handley,  Les- 
ess  v.  Anthony,  5  Wheat.  (U.  S.)  374. 

1.  Sloan  v.  Biemiller,  34  Ohio  St  492, 
511,  512.  In  this  case  the  claim  was 
made  that  the  owner  of  the  land  on  the 
lake  and  bay  shore  had  the  right  to 
control  the  fisheries  to  the  middle  of  the 
bay  and  lake.  "This  claim,"  said 
White,  J.,  "is  sought  to  be  supported 
upon  the  doctrine  of  the  common 
law  of  England,  that  in  streams  above 
the  ebb  and  flow  of  the  tide  the  owner- 
ship of  soil  to  the  center  of  the  stream 
is  presumed  to  be  in  the  adjoining  pro- 
prietor, and  that  the  right  of  fishing  in 
such  stream  is  not  public,  but  is  vested 
exclusively  in  the  adjoining  owners. 
Whether  the  doctrine  of  the  common 
law,  which  regards  all  nontidal  streams, 
that  are  in  fact  navigable,  as  mere  high- 
ways and  as  non-navigable  in  law,  is 
applicable  to  the  condition  of  things  in 
this  country,  has  given  rise  to  much  dis- 
cussion and  contrariety  of  decision.  In 
some  of  the  States  this  doctrine  of  the 
common  law  is  repudiated  as  inapplica- 
ble to  the  circumstances  of  this  country; 
and  streams  wifhout  regard  to  the  ebb 
and  flow  of  the  tide,  which  are  naviga- 
ble in  fact,  are  regarded  as  navigable  in 
law.  Tyler's  Law  of  Boundaries,  53 
et  seq.;  Houck  on  Rivers,  ch.  3  and  6, 
where  the  subject  is  discussed  and 
the  authorities  collected.  St.  Paul  & 
Pac.  R.  Co.  v .  Schurmeir,  7  Wall.  (U. 
S.)  272.  It  has,  however,  been  held  in 
this  State,  as  is  the  case  in  most  of  the 
States,  that  the  owners  of  lands  situ- 
ated on  the  banks  of  fresh  water  navi- 
gable streams  are  owners  of  the  beds  of 
the  rivers  to  the  middle  of  the  stream, 
as  at  common  law.  Gavit  v.  Chambers, 
3  Ohio  496.  The  same  doctrine  has 
been  recognized  in  subsequent  cases. 
Lamb  v.  Rickets,  n  Ohio  311;  Walker 
v.  Board  of  Public  Works,  16  Ohio  540. 
We  are  not  called  upon  in  this  case  to 
review  the  doctrine  laid  down  in  Gavit 
v.  Chambers,  3  Ohio  496.  The  question 
before  us  is  whether  the  rule  there  laid 
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8.  Illinois  Doctrine. — In  Illinois,  the  question  arose  as  to  the  lo- 
cation of  a  boundary  line  calling  for  Lake  Michigan  in  the  vari- 
ous deeds  in  a  chain  of  title.  It  was  held 1  that  the  line  at  which 
the  water  usually  stands,  when  free  from  disturbing  causes,  is  the 
boundary  of  lands  in  a  conveyance  calling  for  Lake  Michigan  as 
a  line* 

9.  Michigan  Doctrine. — Where  the  initial  point  in  the  description 
of  premises  in  a  deed  is  the  southeast  corner  of  the  north  half  of 
the  southeast  quarter  fractional  of  a  section,  and  the  quarter  sec- 
tion is  made  fractional  by  a  meandered  lake,  so  situated  as  to 
cover  the  eastern  and  central  portions  thereof,  and  the  parcel  de- 
scribed was  carved  out  of  the  north  half  within  a  year  after  the 
same  was  patented,  the  southeast  corner  in  question  is  construed 
to  be  the  point  which  constituted  the  southeast  corner  of  the 
land  as  it  was  surveyed  out  and  patented  by  the  government, 
which  locates  it  on  the  meandered  line  of  the  lake ;  and  the  fact 
that  the  waters  of  the  lake  have  since  receded  cannot  change  the 
boundaries  of  the  lands  described  as  previously  located.3 

10.  Indiana  Doctrine — (a)  State  Ruling: — In  Indiana,  it  has  been 
held  that  a  party  tracing  title  under  patents  to  a  fraction  of  land 
bordering  on  a  marshy  pond  not  navigable,  does  not  have  a  right 
to  possession  to  the  centre  of  the  pond  where  the  original  survey 
of  the  pond  and  margins  had  been  made  as  though  the  whole 
were  dry  land.* 


down,  as  applicable  to  navigable  rivers, 
applies  to  the  owners  of  land  bounding 
on  Lake  Erie  and  Sandusky  Bay.  In 
our  opinion,  it  clearly  does  not.  In 
Canal  Commrs.  v.  People,  5  Wend.  (N. 
Y.)  423,  Chancellor  Walworth 
said:  'Our  large  fresh  water  lakes,  or 
inland  seas,  are  wholly  unprovided  for 
by  the  laws  of  England.  As  to  these, 
there  is  neither  flow  of  the  tide  nor 
thread  of  the  stream;  and  our  local 
law  appears  to  have  assigned  the  shores 
down  to  ordinary  low  water  mark  to 
the  riparian  owners,  and  the  bed  of  the 
lakes,  with  the  islands  therein,  to  the 
public'  And  in  Kent's  Commentaries 
it  is  laid  down  that  'in  this  country  our 
great  navigable  lakes  are  properly  re- 
garded as  public  property,  and  not  sus- 
ceptible of  private  property  any  more 
than  the  sea.'  3  Kent's  Com.  429,  note 
a.  The  doctrine  thus  stated  is  fully 
supported  by  the  adjudged  cases.  State 
v.  Gilmanton,  9  X.  H.  461;  State  t. 
Company,  49  N.  H.  250;  Fletcher  v. 
Phelps,  28  Vt.  257;  Austin  v.  Rutland 
R.  Co.,  45  Vt.  215;  Champlain  &  St. 
Lawrence"  R.  Co.',  19  Barb.  (N.  Y.) 
485;  Ledyard  -c.  Ten  Eyck,  36  Barb. 
(N.  Y.)  102;  People  v.  Gutchess,  48 
Barb.  (N.  Y.)  656;  Wheeler  v.  Spinola, 


54  N.  Y.  377;  West  Roxburv  v.  Stod- 
dard, 7  Allen  (Mass.)  167."  The  opinion 
also  states  and  quotes  Seaman  v.  Smith, 
24  III.  521. 

1.  According  to  Sloan  v.  Bietniller, 
34  Ohio  St.  492,  513. 

2.  Seaman  v.  Smith,  24  111.  521.  In 
the  opinion  it  is  said:  "A  grant  giving 
the  ocean  or  a  bay  as  the  boundary  by 
the  common  law,  carries  it  down  to  or- 
dinary high  water  mark.  Costelyon  r. 
Brunidt.  2  J.  R.  357.  .  .  .  The  prin- 
ciple, however,  which  requires  that  the 
usual  high  water  mark  is  the  boundary 
on  the  sea,  and  not  the  highest  or  low- 
est point  to  which  it  rises  or  recedes, 
applies  in  this  case,  although  this  body 
of  water  has  no  appreciable  tides.  .  .  . 
The  portion  of  the  soil  which  is  only 
seldom  covered  with  water  may  be  valu- 
able for  cultivation  or  other  private  pur- 
poses." 

3.  Verplank  v.  Hall,  37  Mich.  79,  81. 

4.  Edwards  v.  Ogle,  76  Ind.  302,  306, 
307.  The  cases  of  Ross  r.  Faust,  54 
Ind.  471,  and  Ridgway  v.  Ludlow,  58 
Ind.  2 48,  were  distinguished  as  differ- 
ing essentially  in  their  facts  from  the 
present  case.  The  latter  of  the  cases 
thus  distinguished  was  said  to  present 
"this  state  of  facts,  as  we  understand 
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(d)  Federal  Ruling. — The  federal  court,  whose  jurisdiction  ex- 
tends over  that  State,  however,  has  developed  a  different  general 
doctrine.  That  court  holds  that  non-navigable  lakes  must  be 
brought  within  the  rule  of  law  in  relation  to  non-navigable  streams, 
that  the  purchaser  takes  the  land  to  the  centre.1 


them.  A  lake  covered  a  portion  of  the 
southeast  quarter  of  a  certain  section  of 
land  and  the  larger  portion  of  the 
southwest  quarter,  and  extended  over 
into  the  section  adjoining  on  the  west. 
The  survey  showed  no  subdivision  of 
less  than  a  quarter  section.  A  narrow 
strip  of  land  extended  from  east  to 
west  between  the  lake  and  the  south 
line  of  the  southwest  quarter  of  the  sec- 
tion. The  west  half  of  this  strip  had 
been  conveyed  by  metes  and  bounds, 
which  carried  the  northern  boundary  to 
the  south  shore  of  the  lake,  but  did  not 
mention  that  as  the  boundary,  and  it 
was  held  that  the  deed  gave  the  grantee 
title  to  the  lake.  The  case  does  not 
state  the  phraseology  of  the  patent  from 
the  United  States  to  the  party  through 
whom  the  claimant  derived'  his  title; 
but  there  is  nothing  to  indicate  that  the 
dry  land  had  been  separately  surveyed 
and  patented  by  the  government,  nor 
that,  by  extending  the  boundary  of  the 
grant  to  the  center  of  the  lake,  it  would 
absorb  and  override  the  lien  of  any 
legal  subdivision  of  the  quarter  sec- 
tion. We  do  not  think,"  the  opinion 
continues,  "that  either  of  the  cases  cited 
sustains  the  claim  of  the  appellant,  nor 
do  we  know  of  any  case  that  goes  to 
the  extent  of  deciding  that  a  purchase 
of  a  given  subdivision  of  public  lands 
which  happens  to  have  for  one  of  its 
boundaries  a  marsh  or  pond,  will  give 
the  purchaser  a  part  or  all  of  another 
defined  subdivision,  in  order  to  reach 
the  center  of  such  pond.  On  the  con- 
trary, in  the  case  of  Yates  v.  Mil- 
waukee, 10  Wall.  (U.  S.)  497,  the  rule 
is  laid  down  that  if  the  bed  of  a  stream 
was  originally  a  part  of  public  lands  of 
the  United  States,  a  grant  of  land  bor- 
dering thereon,  and  defined  by  metes  and 
bounds  corresponding  to  the  meander- 
ing of  the  shore  line,  would  limit  the 
title  to  the  margin  of  the  stream." 

1.  Forsyth  v.  Smale,  7  Biss.  (U.  S.) 
2oi,  205.  "The  law  upon  the  subject  of 
the  survev  of  land  bordering  upon  nav- 
igable and  upon  non-navigable  streams," 
says  Drummond,  J.,  in  this  case,  "is, 
that  the  navigable  streams  are  to  re- 
main navigable;  that  the  land  covered 
by  the  water  is  not  to  be  sold.  The 


acts  of  congress  require  that  these 
streams  shall  not  always  remain  navi- 
gable as  public  highways;  and  in  rela- 
tion to  streams  not  navigable,  the  law 
has  always  been  that  the  purchaser 
takes  the  land  to  the  center  of  the 
stream,  as  is  stated  by  the  supreme 
court  in  the  case  of  Railway  Company 
v.  Schurmeier  [7  Wall.  272]  sufra.  So 
that,  as  to  navigable  streams,  the  pur- 
chaser takes  the  land  only  to  the  border 
of  the  stream,  with  the  right,  of  course, 
to  make  improvements  upon  the  stream, 
as  wharves,  just  as  can  be  done  in  water 
courses  where  the  tide  ebbs  and  flows. 
This  is  the  case  of  a  non-navigable 
lake,  not  of  a  stream,  and  the  question 
is,  whether  that  changes  the  principle 
of  the  case  as  stated.  So  far  as  we  can 
judge  from  the  statement  made  in  the 
pleadings,  it  seems  to  me  that  it  can- 
not. In  the  argument  of  this  case  a 
great  many  facts  have  been  stated  of 
which  the  court  can  take  no  judicial 
notice.  For  example,  it  is  stated  that 
the  government  in  many  cases  of  these 
non-navigable  lakes,  has  regarded  the 
land  covered  by  the  water  as  still  be- 
longing to  the  government,  and  has 
had  it  surveyed,  and  has  sold  it.  Some 
cases  in  Missouri  are  referred  to,  and 
another  of  the  Calumet  river  in  Illinois 
and  Indiana.  We  do  not  undertake  to 
lay  down  any  absolute  rule  upon  the 
subject.  We  do  not  say  but  that  cir- 
cumstances might  change  the  principle 
applicable  to  such  a  case  as  this,  but  if 
it  be  true,  as  we  have  the  right  to  as- 
sume upon  the  pleadings  that  it  may  be, 
or  is,  that  the  physical  condition  of  this 
lake  has  not  been  substantially  changed 
between  the  time  of  the  survey  and  the 
time  when  this  suit  was  commenced, 
then  it  seems  clear  that  the  plaintiffs, 
in  obtaining  the  title  to  lots  3  and  4 
[which  were  the  subject  of  the  litiga- 
tion] would  have  the  right  to  include 
within  the  boundary  of  their  land,  as 
that  which  was  sold  by  the  government, 
all  of  the  extension  into  the  lake. 
Whether  or  not  this  was  the  effect  of  a 
gradual  accretion  upon  the  land,  or  of 
some  sudden  cause,  all  we  can  judge 
from  is  the  facts  as  they  appear  from 
the  pleadings.    As  this  lake  is  only 
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11.  Wisconsin  Doctrine. — In  Wisconsin,  the  riparian  proprietor 
upon  navigable  lakes  and  ponds  takes  the  land  only  to  the  water's 
■edge.1 

Although,  by  the  settled  doctrine  of  the  supreme  court  of  that 
State,  a  riparian  owner  upon  a  river  or  stream,  navigable  or  un- 


three -quarters  of  a  mile  wide,  it  may  be 
doubtful  whether  the  same  rule  ought 
to  be  applicable  to  this  case  as  to  a 
larger  lake,  which,  owing  to  the  culti- 
vation of  the  country  or  other  cause, 
might  dry  up  gradually  or  suddenly. 
For  example,  the  plaintiffs  being  the 
owners  of  all  the  land  on  the  east  and 
west  and  southern  boundaries  of  this 
lake,  suppose  that  there  is  a  gradual 
withdrawal  of  the  lake,  and  the  bed  of 
the  lake  bordering  upon  the  plaintiffs' 
land  should  become  dry  land.  What  is 
to  prevent  the  principle  of  accretion 
from  operating  in  such  a  case  as  this, 
■where  the  lake  is  only  three-quarters  of 
a  mile  wide?  Ought  there  to  be  any 
■difference  in  this  case  from  that  of  a 
non-navigable  stream,  so  called?  Is  not 
this  within  the  spirit  of  the  acts  of  con- 
gress? Whether  that  would  be  true  of 
a  large  body  of  water  where  the  water 
gradually  or  suddenly  retired,  it  is  not 
necessary  to  decide.  It  might  be  sup- 
posed in  such  case  that  the  government 
did  not  intend  to  convey  the  land  cov- 
ered by  the  water,  but  that  perhaps  is  not 
necessary  to  be  decided  in  this  case. 
Neither  do  I  feel  inclined  to  decide  ab- 
solutely as  to  the  rights  of  the  parties 
in  this  case.  It  may  be  that  if  the  facts 
were  all  known  to*  us,  if  the  changes 
which  had  occurred  since  the  time  of  the 
survey  and  the  sale,  and  the  time  when 
this  suit  was  brought  were  known,  we 
might  take  a  different  view  of  the  case. 
But  as  far  as  we  can  at  present  see,  there 
seems  to  be  no  reason  for  taking  this 
case  out  of  the  general  rule,  where  land 
is  purchased  bordering  upon  a  non- 
navigable  stream,  and  where  the  line  is 
meandered  upon  the  stream  for  the 
purpose  of  quantity,  and  the  stream  is 
intended  as  the  boundary  of  the  land. 
The  uniform  rule  as  to  the  description 
of  lands  in  deeds  is  that  the  great 
natural  object  is  to  govern,  and  courses 
and  distances  are  to  yield  to  the  object. 
The  great  natural  object  here  was  the 
lake  or  the  water,  and  the  plat  shows 
that  the  western  line  of  lots  3  and  4 
was  intended  to  be  the  water,  and  we 
conclude  that  the  government  did  not 
intend  to  exclude  from  the  operation  of 
the  grant  which  was  made  to  the  pur- 


chaser any  land  between  the  meandered 
line  and  the  water;  so  without  actually 
deciding  what  may  be  the  ultimate 
rights  of  the  parties,  we  must  hold  that 
the  demurrer  is  not  well  taken  and  must 
be  overruled." 

1.  Delaplaine  v.  Chicago  etc.  R.  Co, 
42  Wis.  214;  s.  c,  24  Am.  Rep.  386. 
"In  a  number  of  decisions  made  by  this 
court,"  says  Cole,  J.,  in  the  case  just 
cited,  "it  has  been  held  that  the  pro- 
prietor of  lands  on  navigable  streams 
takes  usque  ad  filum  aqtue,  as  the 
boundary  of  his  estate,  subject  to  the 
public  easement  or  right  of  navigation. 
It  is  not  deemed  necessary  now  to  dis- 
cuss or  allude  to  the  principles  on 
which  these  adjudications  rest;  it  is 
sufficient  to  say  that  this  was  the  rule 
laid  down  in  Jones  v.  Pettibone,  2  Wis. 
308,  decided  in  1853,  and  the  same  doc- 
trine has  been  often  reaffirmed  since. 
Walker  v.  Shepardson,  2  Wis.  384;  a. 
c,  4  id.  486;  Mariner  v.  Schulte,  13  id. 
775;  Arnold  v.  Elmore,  16  id.  510;  Har- 
rington v.  Edwards,  17  id.  604;  Yates 
v.  Judd,  18  id.  126.  So  far  as  the  rights 
of  the  public  are  concerned,  it  is  obvi- 
ous that  it  makes  little  difference 
whether  the  riparian  proprietor  is  re- 
garded as  holding  to  the  center  of  the 
stream,  or  whether  his  title  terminates 
at  the  margin  thereof.  Because,  in 
either  case,  the  public  has  the  right  to 
improve,  regulate  and  control  the  bed 
of  the  stream  and  the  flow  of  the  waters 
therein,  in  the  interest  of  navigation 
and  commerce.  Wisconsin  River  Im- 
provement Co.  v.  Lyons,  30  Wis.  62; 
Arimond  v.  Green  Bay  &  Mississippi 
Canal  Co.,  31  id.  316.  The  title  of  the 
riparian  proprietor  in  the  bed  of  the 
stream  itself  is  subject  to  this  power  of 
the  public  over  the  stream,  as  in  the 
case  of  an  ordinary  highway  by  land. 
The  question  as  to  the  ownership  of 
the  soil  under  the  water  or  in  the  bed 
of  the  stream  is  one  which  each  State 
is  at  liberty  to  determine  for  itself,  in 
accordance  with  its  views  of  local  law 
and  public  policy;  and  if  it  chooses  to 
concede  the  right  of  the  riparian  owner 
to  the  center  of  the  stream,  'it  is  not  for 
others  to  raise  objections.'  Barney  v. 
City  of  Keokuk,40tto(U.S.)324.  But, 
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navigable,  takes,  in  the  absence  of  express  limitation  in  his  title, 
usque  ad  medium  filum  aqua}  such  owner  upon  a  natural  lake  or 
pond  takes  only  to  the  natural  shore  thereof.* 

12.  Receding  of  Waters — (a)  In  Genera/.3 — The  owner  of  land 
bounded  on  a  lake,  whether  navigable  or  not,  has  title  to  the  land 
left  dry  by  the  gradual  and  imperceptible  receding  of  the  waters.4 


though  this  rule  obtains  in  regard  to 
the  ownership  of  the  bed  of  naviga- 
ble streams,  the  case  is  quite  different 
when  we  consider  lands  situated  upon 
and  adjacent  to  large  lakes  and  other 
natural  collections  of  fresh  water  which 
are  navigable  and  adapted  for  the  trans- 
portation by  boats  of  the  products  of 
the  country.  There  are  dicta  and  de- 
cisions which  hold,  in  reference  to  such 
bodies  of  water,  that  the  riparian  pro- 
prietor takes  only  to  the  edge  of  the 
water  in  its  ordinary  condition,  when 
unaffected  by  winds  or  other  disturbing 
causes  (Canal  Commrs.  v.  People,  5 
Wend.  (N.  Y.)  423;  s.  c,  17  id.  571,  597; 
State  v.  Gilmanton,  9  N.  H.  461;  Jake- 
way  v.  Barrett,  38  Vt.  316;  Austin  v. 
Rutland  R.  Co.,  45  id.  215;  Seaman  v. 
Smith,  24  111.  521;  .  .  .  ),  the  pro- 
prietorship of  the  bed  of  the  lake  being 
in  the  State.  This  view  commends 
itself  to  our  judgment  as  sound  and 
correct,  and  we  have  accordingly  de- 
cided, in  the  case  of  Diedrich  v.  North- 
western R.  Co.,  .  .  .  [42  Wis.  248], 
that  the  water's  edge  is  the  boundary  of 
the  title  of  the  riparian  proprietor.  The 
reasons  for  limiting  the  boundary  to 
that  line  are  fully  stated  in  the  above 
authorities,  and  need  not  be  dwelt  upon 
here.  See  also  the  opinion  of  Man- 
ning, J.,  in  Rice  v.  Ruddiman,  10 
Mich.  126,  143." 

1.  See  Olson  v.  Merrill,  42  Wis.  203. 

3.  Diedrich  v.  Northwestern  Union 
R.  Co.,  42  Wis.  248,  261,  262,  following 
Boorman  v.  Surmuchs,  42  Wis.  233, 
and  Delaplaine  v.  R.  Co.,  42  Wis.  214. 

"The  rule  that  the  title  of  the  riparian 
owner,"  it  is  said  in  the  first  cited  of 
these  cases,  which  afterwards  came  up 
again  on  other  points  (47  Wis.  662), 
"upon  a  natural  lake  or  pond  does  not 
extend  beyond  the  natural  shore  ap- 
pears to  be  very  generally,  almost  uni- 
versally, recognized,  and  is  discussed  by 
Cole,  J.,  in  Delaplaine  v.  R.  Co.,  42 
Wis.  214.  It  is  unnecessary  to  repeat 
here  what  is  there  said,  and  in  which 
we  all  concur.  Indeed  the  position  was 
affirmed  in  this  court  as  far  back  as 
Mariner  v.  Schulte,  13  Wis.  692."  As 
to  construction  of  deed  referring  to 


government  plat  wherein  a  fractional 
section  of  land  abuts,  along  its  whole 
west  side,  upon  a  meandered  lake,  see 
Shufeldt  v.  Spaulding,  37  Wis.  662,  668. 

S.  See  generally  Accretion,  vol. 
1,  p.  136. 

4.  Warren  v.  Chambers,  25  Ark. 
120:  s.  c,  4  Am.  Rep.  23. 

Alluvion  and  Dereliction. — "The  ques- 
tion presented,"  said  Compton,  J.,  "in- 
volves an  examination,  to  some  extent, 
of  the  doctrines  of  alluvion  and  dere- 
liction. Alluvion,  according  to  the  Eng- 
lish common  law,  is  an  addition  made  to 
land  by  the  washing  of  the  sea,  a  navi- 
gable river  or  other  stream,  where  the 
increase  is  so  gradual  in  its  progress 
that  it  cannot  be  perceived  how  much 
is  added  in  any  moment  of  time.  Land 
thus  formed  belongs  to  the  proprietor 
of  the  adjacent  land  to  which  it  is  at- 
tached. Dereliction,  according  to  the 
same  authority,  is  a  recession  of  the 
waters  of  the  sea,  a  navigable  river  or 
other  stream  by  which  land  that  was 
before  covered  with  water  is  left  dry. 
In  such  case,  if  the  alteration  takes 
place  suddenly  and  sensibly,  the  owner- 
ship remains  according  to  former 
bounds;  but  if  it  is  made  gradually  and 
imperceptibly,  the  derelict  or  dry  land 
belongs  to  the  riparian  owner  from 
whose  shore  or  bank  the  water  has  so 
receded.  .  .  .  And  the  reason,  as 
given  by  Blackstone,  why  alluvial  and 
derelict  land,  gained  by  imperceptible 
degrees,  belongs  to  the  owner  of  the 
adjoining  land,  is  that  de  minimis  non 
curat  lex,  and  because  such  owners,  be- 
ing often  losers  by  the  breaking  in  of 
the  water,  or  at  charges  to  keep  it  out, 
this  possible  gain  is  a  reciprocal  con- 
sideration for  such  possible  charge  or 
loss.    Black  Com.,  vol.  2,  262. 

Application  to  Lakes. — "In  this  coun- 
try," the  opinion  continues,  "  these 
rules  of  the  common  law  have  been  ap- 
plied to  lake  as  well  as  to  other  waters. 
Thus,  in  Murray  v.  Sermon,  1  Hawks 
56,  decided  by  the  supreme  court  of 
North  Carolina,  the  defendant  in 
ejectment  claimed  title  to  the  land  in 
dispute,  which  was  bounded  by  Matta- 
muskeet  Lake,  under  a  patent  dated  in 
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(6)  New  York  View. — It  appears  to  be  considered  in  New  York 
that  the  rule  that  where  a  boundary  line  is  a  stream  of  water,  im- 
perceptible accretions  to  the  soil  resulting  from  natural  causes, 
belong  to  the  riparian  owner,  applies  as  well  where  the  boundary 
is  upon  an  artificial  pond  as  upon  a  running  stream.  But  where 
the  line  along  the  high  water  mark  of  the  pond  was-  construed  to 


1 761;  and  the  plaintiff  claimed  under  a 
grant  of  recent  date,  covering  lands  be- 
tween the  defendant's  lines  and  the 
lake.  Both  parties  introduced  evidence 
as  to  what  had  been  actually  run  for 
the  lines  of  the  defendant's  land;  and 
the  court  below  instructed  the  jury  to 
find  for  the  defendant,  no  matter 
whether  the  lake  had  receded  or  not, 
for  in  either  case,  it  remained  his 
boundary.  This  was  held  to  be  erro- 
neous, and  a  new  trial  was  awarded,  in 
order  that  the  jury  might  find  the  fact 
whether  the  waters  of  the  lake  had  re- 
ceded gradually  and  imperceptibly,  or 
suddenly  and  sensibly,  from  the  land  in 
controversy,  because,  on  that  question, 
the  court  said  the  rights  of  the  parties 
depended.  So  in  Banks  v.  Ogden,  2 
Wall.  (U.  S.)  57,  recently  determined 
in  the  Supreme  Court  of  the  United 
States,  it  was  held  that  accretion  by 
alluvion  from  Lake  Michigan  belonged 
•  to  the  proprietor  of  the  land  bounded 
by  the  lake.  It  is  true  that,  in  both  01 
these  cases,  lakes  are  navigable,  and  in 
the  case  before  us,  evidence  was  in 
troduced  in  the  court  below  to  prove 
that  Tucker's  lake  is  navigable;  but 
in  such  cases,  it  is  immaterial  whether 
the  water  is  navigable  or  not.  In  Eng- 
land, from  whence  we  derive  the  doc- 
trine of  alluvion  and  dereliction,  and 
where  it  is  said  to  be  applicable  to 
streams  generally.  ...  no  river  is 
navigable,  in  a  common  law  sense, 
above  the  point  where  the  tide  ebbs 
and  flows,  though  it  may  be  so  in  fact; 
and  this  rule  has  been  adopted  in  most 
of  the  American  States.  .  .  . 
Whether  a  river  is  navigable,  in  a  tech- 
nical common  law  sense,  or  in  the 
ordinary  acceptation  of  the  term,  or 
whether  it  is  navigable  or  not,  may  be- 
come an  important  enquiry  in  cases 
touching  the  right  of  the  public  to  use 
it  as  a  highway,  and  for  commercial 
purposes.  So.  a  like  enquiry  would  be 
pertinent  in  cases  involving  the  owner- 
ship of  the  bed  of  the  stream,  as  be- 
tween the  government,  or  those  claim- 
ing under  it,  and  the  riparian  proprie- 
tors: because,  at  common  law,  the  bed 
of  a  river  belongs  to  the  government  so 


high  up  only  as  it  is  navigable,  in  a 
technical  sense — that  is,  as  far  as  the 
tide  ebbs  and  flows;  and  above  that 
point  it  belongs  to  the  riparian  owners; 
each  —  where  their  lands  lie  on  opposite 
sides  of  the  river  —  owning  to  the  mid- 
dle or  thread  of  the  stream.  But 
whether  a  river  or  other  water  is  or 
is  not  navigable,  can  in  no  way  affect 
the  right  of  the  riparian  proprietor  to 
such  additions  as  may  be  made  by  al- 
luvion or  dereliction.  His  right  rests 
altogether  on  another  and  different 
foundation.  The  facts  to  be  ascer- 
tained are  the  local  situation  of  the 
land  and  the  mode  by  which  the  in- 
crease has  been  added!  If  the  land  is 
contiguous  to  the  water  and  the  addi- 
tion is  made  slowly  and  insensibly,  his 
title  to  such  addition  is  complete.  In 
Municipality  No.  2  i'.  Orleans  Cotton 
Press,  18  La.  Rep.  122,  it  was  decided 
that  the  right  to  future  alluvial  forma- 
tion was  a  vested  right  inherent  in  the 
property,  and  an  essential  attribute  of 
it,  resulting  from  natural  law,  in  conse- 
quence of  the  local  situation  of  the 
land  to  which  it  attaches;  and  that  it 
was  an  accessory  to  the  land  to  the 
principal  estate  or  land,  which  cities  as 
well  as  individuals  might  acquire,  jure 
alluvionis,  as  owner  of  the  front  or 
riparian  proprietor;  and  that  the  right 
was  founded  in  justice,  arising  from 
the  risks  to  which  the  land  was  ex- 
posed, and  from  the  burden  of  keeping 
up  levees  or  embankments  in  front  of 
the  river  to  protect  the  estate.  And  in 
Banks  v.  Ogden,  2  Wall.  (U.  S.)  57, 
the  Supreme  Court  of  the  United 
States  said:  '  The  rule  governing  addi- 
tions made  to  land  bounded  by  a  river, 
lake,  or  sea.  has  been  much  discussed 
and  variously  settled  by  usage  and  by 
positive  law.  Almost"  all  jurists  and 
legislatures,  however,  both  ancient  and 
modern,  have  agreed  that  the  owner  of 
the  land  thus  bounded,  is  entitled  to 
these  additions.  By  some,  the  rule  has 
been  vindicated  on  the  principle  of 
natural  justice,  that  he  who  sustains 
the  burden  of  losses  and  repairs,  im- 
posed by  the  contiguity  of  waters, 
ought  to"  receive  whatever  benefits  they 
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be  a  fixed  and  permanent  one,  which  did  not  follow  the  changes 
in  the  high  water  mark  of  the  pond,  it  was  held  that  the  owner  of 
the  bank  bounded  by  said  line  could  not  claim  any  accretions  or 
land  left  dry  in  consequence  of  the  water  of  the  pond  receding, 
although  this  was  the  gradual  and  imperceptible  result  of  natural 
causes.1 

13.  Intervening  Water. — A  lot  of  land  was  conveyed  and  de- 
scribed as  bounding  on  one  end  upon  a  pond.  It  appeared  that 
there  was  a  narrow  cove  or  arm  of  the  pond  extending  from  the 
pond  across  the  lot ;  and  that  if  the  land  conveyed  was  limited  by 
this  cove,  that  the  lines  would  not  correspond  with  those  of  the 
adjoining  lots,  and  there  would  remain  a  portion  of  land  not  con- 
veyed, between  the  cove  and  the  pond.  It  was  held  that  the 
land  extended  across  the  cove  to  the  main  body  of  water  called 
the  pond.* 

14.  Artificial  Ponds — (a)  General  Doctrine, — A  boundary  upon 
an  artificial  pond  raised  by  a  dam  swelling  a  stream  over  its  banks 
presumptively  extends  to  the  thread  of  the  stream,  unless  the 


may  bring  by  accretion,  by  others  it  is 
derived  from  the  principles  of  public 
policy,  that  it  is  the  interest  of  the  com- 
munity that  all  land  should  have  an 
owner,  and  most  convenient  that  in- 
sensible additions  to  the  shore  should 
follow  the  title  to  the  shore  itself.' " 

1.  Cook  v.  McClure,  58  N.  Y.  437, 
440,  441.  "It  may  be  remarked,"  said 
Grover,  J.,  "that  the  reason  given  in 
the  cases  where  the  boundary  is  upon 
the  banks  of  the  stream  that  it  should 
go  to  low  water  mark,  and  in  some 
cases  for  giving  the  alluvion  insensibly 
formed  to  the  riparian  owner  —  that 
the  party  should  not  be  cut  off  from 
but  continue  to  have  access  to  the 
water  for  use  —  has  no  application  to 
the  case.  The  line  was  fixed  at  the 
high  water  mark  of  the  pond.  Hence, 
the  grantor  reserved  to  himself  no  in- 
terest whatever  in  the  water  or  the 
land  covered  by  it.  He  could  not, 
without  trespassing,  reach  the  water  at 
all  only  when  at  high  water  mark,  and 
then  he  had  no  right  to  or  in  it  for  any 
purpose.  The  land  between  high  ana 
low  water  mark  clearly  passed  to  the 
grantee  under  the  deed.  Again,  the 
grantor  was  under  no  obligation  to 
keep  up  the  dam  or  pond.  He  could 
cut  down  the  dam  and  use  the  land  for 
any  purpose  he  chose.  Should  the 
pond  from  any  cause  fill  up  along  the 
disputed  boundary  he  had  the  right  of 
clearing  it  out  up  to  the  line.  Had  the 
bank  been  partially  washed  away  by 


the  action  of  the  water  the  grantor  had 
the  right  of  filling  in  to  the  line. 
But  these  rights  would  not  exist  should 
the  line  be  held  to  continue  at  high 
water  mark,  as  that  might,  from  time 
time,  be  changed  by  the  action  of  the  ■ 
water  from  natural  causes." 

a.  Nelson  v.  Butterfield,  21  Me.  220, 
229.  "If  it  should  be  considered,"  said 
Shepley,  J.,  "that  a  conveyance 
bounded  on  a  natural  pond  is  to  be 
limited  to  the  first  portion  of  water  con- 
nected with  it,  the  effect  would  be  to 
exclude  from  the  conveyance  land 
separated  from  the  residue  of  the  lot  by 
such  a  body  of  water,  although  so 
small  that  the  surveyor,  while  running 
the  lines  of  the  lot,  might  step  over  and 
disregard  it.  A  small  body  of  water 
thus  connected  would  not  be  referred 
to  or  designated  in  common  conversa- 
tion as  the  pond,  but  would  have  some 
other  name,  as  a  cove,  creek,  or  arm  of 
the  pond.  And  this  would  continue  to 
be  the  designation  of  any  larger  and 
like  body  of  water,  which  by  common 
consent  would  seem  to  require  a  desig- 
nation by  some  other  term  than  the 
pond.  It  is  therefore  best  to  conclude, 
that  the  parties  to  the  conveyance  used 
language  in  its  ordinary  and  usual  ac- 
ceptation, to  decide  that  the  intention 
was  not  to  limit  the  lot  to  a  body  of 
water  designated  by  a  different  name, 
but  to  that  body  of  water  designated 
usually    by    the   term  used  in  the 


deed.' 
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pond  has  been  so  long  kept  up  as  to  have  become  permanent  and 
to  have  acquired  another  well  defined  boundary.1 

(b)  Shifting  Boundary.— A  deed  which  calls  for  the  middle  of 
the  channel  of  a  fresh  water  river,  or  a  stream  expanded  into  a 
pond,  makes  a  boundary  which  is  in  its  very  nature  a  shifting  and 
not  a  fixed  landmark.  The  addition  of  the  words  "  when  the 
pond  is  exhausted  "  does  not  change  the  meaning  of  the  call.* 


1.  See  Paine  v.  Woods,  108  Mass. 
1 60,  171,  referring  as  to  the  general 
proposition  to  Phtnney  v.  Watts,  9 
Gray  (Mass.)  269,  and  cases  cited,  and 
to  Hathorn  v.  Stinson,  1  Fairf.  (10 
Me.  224)  238.  and  3  Fairf.  (12  Me.) 
183,  and  as  to  qualification  to,  Water- 
man v.  Johnson,  13  Pick.  (Mass.)  261; 
and  also  to  the  overruling  of  Bradley  v. 
Rice,  13  Me.  198,  by  Wood  v.  Kefley, 
30  Me.  47.  Gray,  J.,  said:  "The 
general  rule  of  construction  of  all  grants 
of  land  bounded  by  water  of  any  kind 
is  now  well  established  that,  unless 
qualified  by  restrictive  words,  they  pass 
the  soil  towards  the  centre  of  the  water, 
as  far  as  the  grantor  owns.  For  ex- 
ample, where,  as  in  this  common- 
wealth, the  shore  of  the  sea  between 
high  and  low  water  mark  is  private 
property,  it  is  included  in  a  grant  of 
land  bounded  '  by  the  sea,'  or  '  harbor,' 
or  '  bay,'  or  other  word  descriptive  of 
tide  water.  Boston  v.  Richardson,  105 
Mass.  351,  355,  and  cases  cited.  So  a 
grant  of  land,  bounded  by  a  river  or 
stream  above  the  ebb  and  flow  of  the 
tide,  carries  the  grantor's  title  to  the 
thread  of  the  stream.  Boston  v.  Rich- 
ardson, r3  Allen  146, 154,  and  105  Mass. 
351, 355  and  cases  cited.  And  this,  even 
if  at  the  time  of  the  grant  the  water  of 
the  stream  has  been  permanently  raised 
by  artificial  means  60  as  to  create  a 
pond  and  the  grant  is  bounded  generally 
by  that  pond.  ...  In  like  manner, 
a  grant  bounded  by  a  great  pond  or 
lake  which  is  public  property  extends  to 
low  water  mark.  Walworth,  Ch.,  in 
Canal  Commrs.  v.  People,  5  Wend.  (N. 
Y.)  425,  447."  "  Where  a  lot  of  land  is 
bounded,  says  Appleton,  C.  J ,  in  a 
Maine  case,  "by  a  pond  artificially 
created  by  the  flowing  of  a  stream  by  a 
mill  dam,  the  same  rule  applies  to  the 
pond  as  to  the  stream  before  the  dam 
■was  built.  If  the  line  of  land  conveyed 
be  described  as  commencing  by  the 
side  of  a  mill  pond  created  by  a  dam 
across  a  stream,  and  thence  running 
from  the  pond  and  returning  to  another 
stake  'by  the  side  of  the  river  or  mill 


pond'  and  running  'by  the  said  pond  to 
the  first  mentioned  bounds,'  the 
grant  extends  to  the  thread  of  this 
river.  Lowell  v.  Robinson,  16  Maine 
357-  grant  of  land  bounded  by  a 
pond  artificially  raised  is  presumed  to  go 
to  the  centre  of  the  stream.  Robinson 
v.  White,  42  Maine  216;"  Mansur  v. 
Blake,  62  Me.  38,  41.  See  also,  as  to 
distinction  in  this  respect  between  nat- 
ural and  artificial  ponds,  quotation 
from  Waterman  v.  Johnson,  13  Pick. 
(Mass.)  261;  in  Wheeler  v.  Spinola, 
54  N.  Y.  377,  at  p.  385.  See  Bound- 
aries, vol.  3,  506.  Concerning  artifi- 
cial ponds  for  mill  purposes  in  general, 
see  art.  Dam,  vol.  4,  p.  971. 

2.  Primm  v.  Walker,  38  Mo.  94,  98, 
99.  "Whether  taken  in  the  present  or 
future  tense," says  Holmes,  J„  "it  is  all 
the  same  thing;  for,  as  the  natural 
channel  shifts  by  slow  degrees,  the 
boundary  called  for  imperceptibly 
changes  with  it.  .  .  .  When  the 
stream  or  pond  was  exhausted  of  water 
and  became  dry  land  the  filum  aqua, 
or  thread  of  the  channel,  became  then  a 
fixed  boundary  and  not  before.  Doubt- 
less, when  the  call  is  for  a  pond 
merely,  or  for  metes  and  bounds  along 
the  bank  of  a  river,  the  margin  of  the 
pond  at  low  water,  or  the  edge  of  the 
bank,  on  many  authorities,  is  to  be  taken 
as  the  boundary.  .  .  .  But,  here  the 
call  is  unequivocally  for  the  middle  of 
the  channel." 

Authorities  on  Lakes  and  Ponds. — 
Much  of  the  foregoing  article  is  based 
on  a  re-examination  of  the  authorities 
reaching  into  the  year  1883,  contained 
in  the  brief  but  careful  treatment  of  the 
subject  in  various  portions  of  Gould  on 
Waters.  Of  the  many  later  authorities 
collected,  perhaps  the  most  prominent 
is  the  recent  Watuppa  Pond  Case. 
Besides  the  contributions  to  periodicals 
which  are  mentioned  in  the  article,  the 
following  are  noted  in  Jones'  Index: 
"Lake  Leman  in  a  Law  Court,"  16  Ir. 
L.  T.  435;  "Title  to  the  Beds  of  Lakes 
and  Ponds  in  New  York,"  by  Robert 
Sewell,  6  N.  Y.  St.  Bar  Assoc  121. 
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LABS. — Land  comprehends  all  things  of  a  permanent,  sub- 
stantial nature  ;  being  a  word  of  a  very  extensive  signification.1 
See  also  Fixtures  ;  Frauds,  Statute  of.) 


1.  2  Blk.  16.  "Land,"  says  Sir  Ed- 
ward Coke  [i  Inst.  4],  "comprehend- 
eth,  in  its  legal  signification,  any  ground, 
soil  or  earth  whatsoever;  as  arable 
meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes  and  heath  ...  It 
legally  includeth  also  all  castles,  houses 
and  other  buildings;  for  they  consist," 
said  he,  "of  two  things,  land,  which  is 
the  foundation,  and  structure  there- 
upon; so  that  if  I  convey  the  land  or 
ground  the  structure  or  building  passeth 
therewith  .  .  .  Land  hath,  also,  in 
its  legal  signification,  an  indefinite  ex- 
tent, upwards  as  well  as  downwards. 
Cujus  est  solum,  ejus  est  usque  ad 
ecelum,  is  the  maxim  of  the  law  .  .  . 
So  that  the  word  'land1  includes  not 
only  the  face  of  the  earth,  but  every 
thing  under  it  or  over  it.  And,  there- 
fore, if  a  man  grants  all  his  lands,  he 
grants  thereby  all  his  mines  of  metal 
and  other  fossils,  his  woods,  his  waters, 
and  his  houses,  as  well  as  his  fields  and 
meadows.  Not  but  that  the  particular 
names  of  the  things  are  equally  suffi- 
cient to  pass  them,  except  in  the  in- 
stance of  water,  by  a  grant  of  which 
nothing  passes  but  a  right  of  fishing; 
but  the  capital  distinction  is  this,  that 
by  the  name  of  a  castle,  messuage,  loft, 
croft,  or  the  like,  nothing  else  will 
pass,  except  what  falls  with  the  utmost 
propriety  under  the  term  made  use  of; 
but  by  the  name  of  land,  which  is 
nomen  generalissimum,  every  thing 
terrestial  will  pass."  2  Blk.  Com.  18. 
An  act  of  Illinois  giving  a  lien  to  me- 
chanics and  material  men  for  work 
done  and  materials  furnished  in  the 
course  of  making  repairs  upon  a  build- 
ing provides  that  where  a  mortgage  has 
a  prior  lien,  the  mortgage  shall  retain 
its  priority,  and  be  preferred  to  the  ex- 
tent of  the  value  of  "land"  at  the  time 
of  the  making  of  the  contract  with  the 
mechanic  or  material  man.  It  has  been 
held  that  by  the  term  land,  as  used  in 
the  statute,  must  be  meant  the  ground 
with  such  improvements  as  there  are 
upon  it  at  the  time  of  the  execution  of 
the  mortgage.  Croskey  v.  Northwest- 
ern Mfg.  Co.,  48  111.  481.  See 
also  Commrs.  of  Chase  Co.  v.  Shipman, 
14  Kan.  532;  Canfield  v.  Ford,  28  Barb. 
(N.  Y.)  336;  Murphy  v.  Bolger  ( Vt.),  15 
Atl.  Rep.  365. 

Is  an  Incorporeal  Hereditament  Land? 


— An  advowson  in  gross,  being  an  incor- 
poreal hereditament,  will  not  pass  un- 
der a  devise  of  lands.  1  Chit.  Gen.  Pr_ 
180.  The  word  land  does  not  compre- 
hend rents,  which  are  incorporeal,, 
which  are  not  lands,  but  mere  rights  or 
profits  issuing  out  of  lands  and  tene- 
ments corporeal.  Franciscus  v.  Reigart, 
4  Watts  (Pa.)  109;  Herrington  v.. 
Budd,  5  Denio  (N.  Y.)  324.  The  word 
land,  in  a  statute,  strictly  construed  will 
not  include  an  easement.  By  the  Stat.. 
38  G.  3,  ch.  5,  it  was  enacted  that  all 
bodies  corporate  "having  or  holding 
any  lands  or  hereditaments"  shall  be 
charged  with  the  land  tax.  An  incor- 
porated waterworks  company  was  em- 
powered to  lay  pipes  in  the  streets,, 
roads,  etc.,  and  did  lay  pipes  accord- 
ingly. The  company  was  assessed 
with  the  land  tax,  as  holders  of  land  in 
a  district  within  which  it  had  pipes  laid 
down,  but  in  which  it  had  no  other 
property.  It  was  held  that  it  was  im- 
properly assessed  with  the  tax.  Said 
Lord  Campbell,  C.  J.:  "The  right  in 
question,  when  exercised,  appears  to  us. 
to  be  in  the  .nature  of  an  easement,  and 
neither  land  nor  hereditament.  The 
right  is  to  convey  the  water  through 
the  land  of  another,  and  whether  the- 
water  is  to  be  conveyed  upon  the  sur- 
face of  the  ground,  or  in  curved  drains, 
or  in  pipes,  appears  to  us,  for  this  pur- 
pose, to  be  immaterial.  The  mere 
power  to  lay  pipes  in  land  cannot  be 
considered  land  or  hereditament."' 
Gov.  &  Co.  of  Chelsea  Waterworks  v. 
Bowley,  172  B.  360.  But  the  word' 
land,  in  a  statute,  will  be  construed  to 
include  an  easement,  if  such  construc- 
tion appears  to  be  in  accordance  with 
the  intention  of  the  legislature.  Great 
Western  R.  Co.  j.  Swindon  and  Chel- 
tenham Extension  R.  Co.,  52  L.  J.,. 
R.  Ch.  306;  s.  c,  In  House  of  Lords  on 
Appeal,  53  L.  J.,  R.  Ch.  1075.  The 
charter  of  a  turnpike  company,  incor- 
porated by  the  State  of  New  Jersey, 
authorized  it  to  construct  a  road  or  a. 
work  which  included  a  public  county 
bridge,  and  required  it  to  pay  to  the  own- 
ers of  "lands"  over  which  the  road  should 
pass,  all  damages  sustained.  It  was 
held  that  the  bridge  was  land  within 
the  meaning  of  the  charter,  whether 
the  county  owned  the  fee  of  the  land  in 
the  bed  of  the  river  on  which  it  was. 
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erected,  or  only  the  easement  of  main- 
taining a  bridge  there;  and  that,  there- 
fore, the  county  was  entitled  to  receive 
from  the  company  compensation  for 
damages  suffered  *  by  reason  of  the 
construction  of  the  road  over 
the  bridge.  Freeholders  v.  Red 
Bank  &  H.  Turnpike  Co.,  3  C.  E. 
Green  (N.  J.)  91.  See  also  State  v. 
Tichenor,  41  N.  J.  L.  345.  The  New 
York  statute  regulating  the  assessment 
of  taxes  declares  that  the  term  "land" 
as  therein  used  "shall  be  con-trued  to 
include  the  land  itself,  all  buildings  and 
other  articles  erected  upon  or  affixed  to 
the  same,  all  trees  and  underwood 
growing  thereon,  and  all  mines,  miner- 
als, quarries  and  fossils  in  and  under 
the  same,  except  mines  belonging  to  the 
State;  and  that  the  terms  'real  estate' 
and  "real  property.' wherever  they  occur 
in  this  chapter,  shall  be  construed  as 
ha\  ing  the  same  meaning  as  the  term 
land  thus  defined.''  In  Borrel  v. 
Mayor  etc.,  2  Sandf.  Sup.  Ct.  (N.  Y.) 
,552.  it  was  held  that  incorporeal  here- 
ditaments are  not  land  within  the  mean- 
ing of  the  statute.  See  also  People  v. 
Board  of  Assessors  39  N.  Y.  87.  But 
in  People  v.  Cassitv,  46  N.  Y.  46,  un- 
der the  same  statute,  it  was  held  that 
the  track  of  a  railroad  company,  con- 
sisting of  stringers,  ties  and  rails,  affixed 
to  the  land,  is  land,  and  liable  to  taxa- 
tion, although  the  fee  of  the  land  on 
which  the  track  is  laid  is  not  in  the 
company.  Said  the  court:  "We  are 
not  inclined  to  give  to  the  terms  of  the 
statute  n  construction  so  narrow  as  that 
required  by  the  position  of  the  relators. 
That  would  be  to  hold  that  buildings 
and  fixtures  are  not  included  in  the  term 
'land,'  except  as  inseparable,  in  the  con- 
sideration of  the  ownership  thereof, 
from  the  ownership  of  the  fee;  and  that 
no  right  or  interest  in  land  less  than  the 
fee  thereof  would,  for  the  purpose  of  as- 
sessment, be  deemed  to  fall  within  the 
meaning  of  'land'  as  set  forth  in  the 
statute.  The  statute  means,  for  its  pur- 
pose, to  make  two  general  divisions  of 
property;  one,  all  lands,  another,  all  per- 
sonal estates;  and  then,  to  be  more  defi- 
nite, it  declares  that  by  land  is  meant 
the  earth  itself,  and  also  all  buildings 
and  all  other  articles  erected  upon  or 
affixed  to  the  same.  We  do  not  think 
that  when  buildings  or  other  articles 
are  erected  upon  or  affixed  to  the  earth, 
they  are,  in  the  view  of  the  statute, 
land,  unless  held  and  owned  in  connec- 
tion with  the  ownership  of  the  fee  in 
the  soil.    We  are  of  the  opinion  that 


the  statute  means  that  such  an  interest 
in  real  estate  as  will  protect  the  erec- 
tion or  affixing  thereon,  and  the  posses- 
sion of  buildings  and  fixtures  will  bring 
those  buildings  and  fixtures  within  the 
term  lands,  and  hold  them  to  assess- 
ment as  the  lands,  of  whomsoever  has 
that  interest  in  the  real  estate  and  owns 
and  possesses  the  buildings  and  fixtures." 
See  also  People  t'.  Commrs.  of  Taxes 
etc..  82  N.  Y.  459;  People  v.  Commrs. 
of  Taxes,  23  Hun  (N.  V.)  687;  People 
r.  Commrs.  of  Taxes,  101  N.  Y.  322. 
Public  highways  or  streets  are  "lands" 
within  the  meaning  of  Gen.  St.  Conn, 
$  3461,  authorizing  railroad  companies 
to  change  the  location  of  their  roads  with 
the  approval  of  the  railroad  commission- 
ers, and  take  lands  for  additional  tracks, 
depots,  etc.  Said  the  court:  "When 
the  statute  uses  the  word  'land'  in  grant- 
ing to  a  railroad  company  the  power  to 
exercise  the  right  of  eminent  domain,  it 
will  be  presumed  to  use  it  in  its  com- 
prehensive sense,  as  including  all  inter- 
ests attached  to  it  or  growing  out  of  it; 
especially  is  this  so  if  otherwise  the 
rights  granted  would  be  inadequate 
or  incomplete."  State  v.  Railroad 
Commrs.  (Conn.),  15  Atl.  Rep.  756. 

Land  May  Denote  an  Estate.— "The 
term  land,  at  common  law,  has  a  two- 
fold meaning.  In  its  more  general 
sense,  it  is  held  to  comprehend  any 
ground,  soil  or  earth  whatsoever,  as 
meadows,  pastures,  woods,  marshes, 
furze,  etc.  1  Inst.  4  a;  2  Black.  Com. 
18.  In  its  more  limited  sense,  the  term 
'land'  denotes  the  quantity  and  charac- 
ter of  the  interest  or  estate  which  the 
tenant  mav  own  in  lands.  'The  land  is 
one  thing.^  says  Plowden,  'and  the  es- 
tate in  the  land  is  another  thing,  for  an 
estate  in  the  land  is  a  time  in  the  land, 
or  land  for  a  time.'  Plowd.  555.  When 
used  to  describe  the  quantity  of  the  es- 
tate, 'land'  is  understood  to  denote  a 
freehold  estate  at  the  least.  Black. 
Com.  18;  Shepp.  Touch.  88."  Johnson 
v.  Richardson,  33  M  iss.  464.  A  testator 
having  freehold  and  leasehold  property 
in  the  same  place,  by  a  devise  of  his 
lands  and  tenements  in  that  place,  passes 
only  his  freehold  lands,  unless  there  be 
words  importing  a  different  intention. 
Rose  v.  Bartlett,  Cro.  Car.  292;  Davis 
v.  Gibbs,  3  P.  Wms.  26;  Hobson  v. 
Blackburn,  1  Myl.  &  K.  571.  But  a 
deed  of  release  containing  the  words 
"all  lands,  etc.,  belonging,  used,  occu- 
pied and  enjoyed,  or  deemed,  taken  or 
accepted  as  part  thereof,  etc.,'  will  pass 
leasehold  lands,  especially  against  the 
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releasor.  Doe  on  Demise  of  Davies  v. 
Williams,  1  H.  Blk.  25.  A  freehold  es- 
tate in  reversion  or  remainder  will  pass 
under  the  word  land  in  a  will.  Rooke  v. 
Rooke,  2  Vern.  461 :  Chester  v.  Ches- 
ter, 3  P.  Wms.  55;  Pond  v.  Bergh,  10 
Paige  Ch.  (N.  Y.)  156;  Hunter  v.  Hun- 
ter, 17  Barb.  (N.  Y.)  86.  Or  ina  deed. 
Pond  v.  Bergh,  10  Paige  Ch.  (N.  Y.) 
156.  Under  section  42 1  of  the  Ohio  Code, 
which  provides  that  "the  lands  and 
tenements  of  a  debtor  .  .  .  shall  be 
bound  for  the  satisfaction"  of  a  judg- 
ment, it  was  held  that  a  vested  remain- 
der in  fee  in  land  is  the  subject  for 
judgment  lien.  Lawrence  v.  Belger, 
31  Ohio  St.  175.  See  also  Gilbert  on 
Executions,  pp.  38,  39;  New  Jersey 
Zinc  &  Iron  Co.  v.  Morris  Canal  and 
Banking  Co.  (N.  J.),  15  Atl.  Rep.  231. 

Land — Lands. — where  the  plaintiff 
declared  in  covenant  in  a  demise  of 
lands,  and  at  the  trial  it  appeared  from 
the  evidence  that  the  demise  was  of  "all 
that  piece  er  parcel  of  ground  and 
premises,  containing  by  estimation  one 
acre,"  it  was  held  that  there  was  no 
variance.  Said  the  court:  "Lands  is  a 
word  of  general  import,  and  means  the 
same  thing  as  land;  and,  however  you 
may  subdivide  any  portion  of  it,  still  it 
is  capable  of  being  denominated  lands; 
for  by  this  term  in  common  parlance  is 
not  meant  a  plurality  of  pieces;  one 
piece  will  satisfy  the  term,  and  herein  it 
differs  from  the  word  houses."  Birch 
v.  Gibbs,  6  Maule  &  Set.  115. 

Interest  in  Land. — An  easement  of 
light  and  air  is  an  "interest  in  land," 
within  the  meaning  of  the  Kentucky 
statute  of  limitations,  which  limits  the 
right  to  bring  an  action  for  the  recovery 
of  real  estate  to  fifteen  years  after  the 
right  to  institute  it  first  accrued  to  the 
plaintiff  or  the  person  through  whom 
the  claims,  and  which  provides  that  the 
words  "real  estate"  in  the  statute  shall 
be  construed  to  mean  "lands,  tenements 
and  hereditaments,  and  all  rights  there- 
to and  interests  therein  other  than  a 
chattel  interest."  Bay  v.  Sweeney,  14 
Bush  (Ky.)  1. 

Land  Poor. — By  the  term  "land  poor," 
it  is  generally  understood  that  the  per- 
son to  whom  it  relates  has  a  great  deal 
of  unproductive  land,  and  perhaps  is 
obliged  to  borrow  money  to  pay  taxes; 
but  a  man  "land  poor"  may  be  largely 
responsible.  Matteson  v.  Blackmer,  46 
Mich.  397. 
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Goods  Landed. — The  defendants  were 
empowered  by  a  local  act  to  levy  tolls 
on  all  goods  "landed"  within  their  har- 
bor. In  pursuance  of  a  practice  which 
had  continued  for  many  years,  stones 
brought  along  the  coast  into  the  harbor 
were  shot  from  the  plaintiffs  boats  on 
to  the  shore,  below  high  water  mark, 
and  remained  on  the  spot  where  they 
were  deposited  till  they  were  shipped 
for  exportation  from  the  hartor.  It 
was  held  that  the  stones  were  not 
"landed"  within  the  meaning  of  the  act. 
Said  Kelly,  C.  B.:  "The  ordinary 
meaning  and  purport  of  the  words  is 
perfectly  clear,  namely,  that  tolls  are 
to  be  paid  on  goods  substantially  im- 
ported; that  is,  in  fact,  carried  into  the 
port  for  the  purpose  of  the  town  and 
neighborhood.  The  goods  in  question, 
no  matter  whether  brought  by  land  or 
by  sea  from  the  place  where  they  were 
produced,  are  destined,  not  for  impor- 
tation, but  to  be  shipped  and  exported 
from  the  place  where  they  lie."  Said 
Bramwell,  B.:  "Considering  the 
question  as  a  matter  of  words,  were  the 
goods  landed?  What  is  landing?  It  is 
putting  on  the  land.  Where  does  the 
land  begin?  Where  the  sea  ends. 
Where  does  the  sea  end?  At  high 
water  mark;  above  the  place  where  the 
goods  were  deposited.  We  must  say 
the  goods  were  landed  in  the  sea.  It 
would  certainly  be  strange  if  the  captain 
of  a  steamboat  were  to  say  that  he  had 
landed  his  passengers,  if  he  made  them 
get  out  in  three  feet  of  water.  Yet  I  do 
not  say  that  the  goods  might  not  be 
said  to  be  landed,  if  they  were  put  there 
with  the  means  and  right  of  taking 
them  up  to  the  land.  As  a  matter  of 
good  sense  it  might  perhaps  be,  that 
though  goods  would  not  be  landed  in 
the  usual  sense  of  the  word  until  they 
had  got  to  the  land,  yet,  as  soon  as,  in 
any  manner,  they  had  reached  what 
might  be  considered  as  the  end  of  their 
transit,  that  might  be  called  a  landing." 
Harvey  v.  Mayor  &  Corp.  of  Lyme 
Regis.'L.  R.,  4  Exch.  260. 

1.  Public  Landing. — An  indictment 
for  obstructing  a  "public  landing"  is  not 
sustained  by  proof  that  a  public  road 
leading  to  the  landing  was  obstructed 
by  the  defendant  at  a  place  within  one 
hundred  yards  of  the  landing.  Said  the 
court:  "The  indictment  was  for  obstruct- 
ing a  public  landing.  A  landing  is  either 
the  bank  or  wharf,  to  or  from  which  per- 
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I.  Definition,  660. 

1.  It  elation  Generally,  660. 

2.  What  May  be  Demised,  660. 

3.  Relation  A  rising  by  Implica- 
tion, 661. 

(a)  Generally,  661.  [662. 

(b)  Vendor  and  Purchaser, 

(c)  Master  and  Servant,  etc., 
664. 

(d)  Mortgagor  and  Mortga- 
gee, 665. 

(e)  Cotenants,   Joint  Occu- 
pants, etc.,  665. 

(f)  Possession    Under  Void 
Lease,  667. 

II.  Kinds  of  Tenancy,  668. 

1.  Tenancy  at  Sufferance,  668. 

2.  Tenancy  at  Will,  670. 
(<t)  Definition,  670. 

(b)  To  What  Tenant  Is  En- 
titled, 673. 

(c)  How  Tenancy  at  Will  Is 
Terminated,  073.  [675. 

3.  Tenancy  from  Tear  to  Tear, 

(a)  Definition,  675. 

(b)  Implied   from  Holding 
Over,  67c. 

(c)  When  Not  Implied,  677. 

(d)  How    Tenancy  Termi- 
nated, 679. 

4.  Tenancies   for  Shorter 
Periods,  679. 


5.  Tenancy  for  Life,  679. 

(a)  Definition,  679. 

(b)  How  Constituted,  6S0. 

(c)  Tenant's  Rights  and  Lia- 
bilities, 680. 

(d)  Rights  of  Landlord,  681. 
(<•)  How  Tenancy  Is  Termi- 
nated, 681. 

6.  Tenancy  in  Fee,  681. 

7.  Lodgings    and  Apartments 
(See  Lodgings  and  Apart- 
ments), 68:. 

III.  Rights  and  Liabilities  of  Land- 
lord,  681. 

1.  Under  Covenants,  etc^  in 
Lease  (See  Lease),  681. 

2.  In  Recovery  of  Rent  (Set 
Infra  Rent),  681. 

3.  In  Recovery  of  Possession 
(See  Infra  Landlord's  Pos- 
sessory Remedies),  681. 

4.  Farming  on  Shares  (Set 
Crops),  681. 

5.  Authority  Over  Estate 
Leased,  682. 

6.  Conveyance  of  Reversion. 

7.  Landlord's  Right  of  Re-entry, 
684. 

8.  Landlord's  Right  to  Assign 
(See  also  Lease),  685.  [685. 

9.  Other  Rights  of  Landlord, 
10.  Liability  of  Landlord,  686. 


sons  or  things  may  go  from  or  to  some 
vessel  in  the  contiguous  water;  or,  it  is 
the  yard  or  open  place  which  is  used 
for  deposit  and  convenient  communica- 
tion between  the  land  and  water.  A 
public  road  to  it  is  essential  to  make  it 
public,  unless  where  it  may  be  used  only 
in  connection  with  transportation  by 
water.  But  the  road  to  it  is  like  the 
road  to  a  ferry;  essential  to  its  use,  but 
no  part  of  it.  In  this  case  the  district 
judge  held  that  an  obstruction  of  the 
road  within  one  hundred  yards  of  the 
landing  was  an  obstruction  of  the  land- 
ing :  but  if  the  road  at  the  place  of  ob- 
struction was  not  widened  so  as  to  be- 
come part  of  the  landing  (and  we  un- 
derstand it  was  not  in  this  case),  it  is 
difficult  to  perceive  how  one  hundred 
yards  differs  from  a  mile,  if  an  obstruc- 
tion at  either  distance  would  prevent 


access  to  the  landing."  State  r. 
Graham,  15  Rich.  L.  (S.  Car.)  310. 
See  also  State  v.  Randall,  1  Strobh. 
(S.  Car.)  110. 

1.  The  word  landlord  in  Stat  11  G. 
U,  ch.  19,  $  14,  which  provides  that  "it 
shall  and  may  be  lawful  to  and  for  the 
landlord  or  landlords,  when  the  agree- 
ment is  not  by  deed,  to  recover  a  rea- 
sonable satisfaction  for  the  lands,  tene- 
ments or  hereditaments  held  or  occupied 
by  the  defendant  or  defendants,  in  an 
action  on  the  case  for  the  use  and  occu- 
pation of  what  was  so  held  or  enjoyed," 
"does  not  mean  the  lord  of  the  soil,  but 
the  person  between  whom  and  the  ten- 
ant the  relation  of  landlord  and  tenant 
exists.  That  sense  is  given  to  the  word 
in  Johnson's  Dictionary  and  Webster's 
Dictionary."  Brahwell.  B.,  Church- 
ward v.  Fourd,  2  Hurl.  &  N.449. 
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(a)  Generally,  686. 

(b)  Liability  to  Tenant  for 
Negligence,  687. 

(c)  Liability  to  Third  Per- 
sons for  Negligence,  6S9. 

(d)  Liability  for  Fraud,  691. 

(e)  Liability  for  Taxes,  693. 
{f)  Liability  for  Improve- 
ments, 692.  [695- 

(g)  Liability  for  Nuisance, 
IV.  Rights,  Duties  and  Liabilities  of 
Tenant,  695. 

1.  Between  Landlord  and  Ten- 
ant,^ . 

(a)  U nder  Covenants,  etc.,  of 
Lease  (See  Lease),  695. 

(b)  Fixtures  (See  Fixtures), 

605-  [<>95- 
»  (c)  Rent  (See  Infra  Rent), 

(d)  Repairs  (See  Infra  Re- 
pairs), 695. 

(e)  Tenant's  General  Control 
of  Premises,  695. 

(f)  Attornment,  699. 

(g)  Estoppel  to  Deny  Land- 
lord's Title,  701.  [708. 

(*)  Boundaries,  Fences,  etc., 

(i)  Easements,  708. 

(j)  Emblements,  708. 

(It,  Farming  on  Shares  (See 

Crops),']i^. 
(/)  Improvements,  713. 
(/»)  Negligence,  713. 
Waste,  714. 

2.  Between   Tenants  and  Sub- 
tenants, 715. 

(a)  Subleases,  715. 

3.  Between  Tenants  and  Thira 
Persons,  717. 

(a)  Assignment  of  Lease,"]!"]. 

(b)  Negligence,  718. 
(e)  Nuisance,  719. 

(d)  Rights  of  Tenant  as  to 
Third  Persons,  719. 
'  V.  Repairs,  720. 

1.  Generally,  720. 

2.  As  Affected  by  Covenant  to 
Repair,  721. 

3.  Tenant's  Implied  Duty  to  Re- 
pair, 721. 

4.  Notice  of  Repairs  to  Land- 
lord, 724. 

5.  Landlord's  Right  of  Entry  to 
Repair,  725. 

6.  Parol  Promises  After  Lease 
Executed,  72  5. 

7.  Statutory  Liability  of  Land- 
lord for  Repairs,  726. 

8.  Tenant's  Remedies,  726. 

9.  Waiver  by  Tenant,  728. 
10.  Damages,  728. 

it.  Covenant  to  Repair  Runs 
with  the  Land,  730. 


VI.  Rent,  730. 

x.  Definition,  730. 

2.  When  Payable,  730. 

3.  Where  Rent  Is  Payable,  732. 

4.  To  Whom  Rent  Is  Payable, 

5.  Who  Is  Liable  for  Rent,  735. 
(d\  In  General,  735. 

(b)  Purchaser  of  Fee  Not 
Liable,  737. 

(c)  Assignee  of  Lease — When 
Liable,  738. 

6.  Surety  for  Rent,  739. 

7.  Destruction  of  Premises  by 
Fire,  etc.,  741. 

8.  When  Tenant  Is  Evicted,  743. 

9.  Effect  of  Assignment  on  Rent, 
744 

10.  Effect  of  Withholding  Pos- 
session, 745. 

11.  Effect  of  Taking  for  Public 
Lsc,  746. 

12.  Effect  of  Occupancy  Under 
Mere  Licence,  746. 

13.  Effect  of  Lease  for  Immoral 
Purposes,  747. 

14.  Effect  of  Landlord's  Fa  Hurt 
to  Itepair,  748. 

15.  E feci  of  Landlord's  Failure 
to  Give  Possession,  749. 

16.  Effect  of  Fraud  or  False  Rep- 
resentations, 749. 

17.  Effect  of  Parol  Change  in 
Lease  Under  Seal,  750. 

18.  Abandonment,  etc.,  by  Tenant 
No  Release,  751. 

19.  Apportionment  of  Rent,  752. 

20.  Assignment  of  Reversion,]^. 

21.  Landlord's    Remedies  for 
Rent,  756. 

(a)  Action  for  Use  and  Oc- 
cupation, 756. 

(I)  When  Sustainable,  756. 
(,2)  Bv  and  Against  Whom 

Sustainable,  757*1. 
(3)  When  Use  and  Occupa- 
tion Will  Not  Lie,"]$"]b. 

(b)  Landlord's     Lien  for 
Rent,  757c. 

(1)  Lien  by  Contract,  757c. 

(2)  Lien  by  Statute,  757/. 

(3)  General   Nature  of 
Lien,  j$7f. 

(4)  Extent  of  Lien,  757*. 

(5)  Waiver  of  Lien,  1ST*- 

(c)  Distress  for  Rent,  7570. 

(1)  Generally,  7570. 

(2)  Right  of  Distress  and 
How  Extinguished,"] 570. 

(3)  Who   May  Distrain, 

(4)  Against     Whom  Dis- 
tress Will  Lie,  757?. 
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VII.  Termination  of  Tenancy,  757.5. 

1.  Lapse  of  Time,  757s. 

2.  Notice  to  Quit,  757/. 

3.  Acts  of  the  Landlord,  757*. 

4.  Acts  of  the  Tenant,  7$7y- 

5.  Destruction  of  Premises.'JS'jz. 
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8.  Merger  of  Estates,  758. 

9.  Forfeiture  of  Tenancy,  758a. 

10.  Forfeiture  for  Repudiating 
Landlord's  Titlt,  758a. 

11.  Surrender  of  Premises,  f$Sa. 

12.  Death  of  Landlord  or  Ten- 
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13.  Termination  by  Eviction, 
VIII.  Eviction,  758*. 
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mount, 758c. 

6.  Failure  to  Repair,  758a*. 
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by  Eminent  Domain,  758/". 

8.  Distinction    Bet-ween  Tres- 
pass and  Eviction,  758/". 


IX.  Surrender,  758^. 

1.  Definition,  7$8g.  [758*. 

2.  Surrender  'by  Agreement, 

3.  Abandonment     by  Tenant, 
758*. 

4.  Presumption  from  Nonuser, 
75S''. 

5.  Surrender  by  Operation  of 
Law,  758/. 

6.  Landlord's  Rerenting Prem- 
ises, 7  58/. 

X.  Forfeiture,  758*. 

1.  Definition,  758*. 

2.  Nonpayment  of  Rent,  758*. 

3.  Repudiation  of  Lease,  etc^ 
7S8/. 

4.  Waiver  of  Right  of  Forfeit- 
ure, Js8m. 

5.  Enforcement    of   Right  0) 
Forfeiture,  7580. 

•  XI.  Holding  Over  Term,  75S/. 

1 .  Consequences  in  General  75S/. 

2.  Rule   Implying  Renewal  of 
Former  Lease,  75%. 

3.  Effect  of  Landlord's  Notice 
of  New  Conditions,  758.1. 

4.  Acts  Rebutting  Intention  to 
Hold  Over,7$St. 

XII.  Landlord's  Possessory  Reme- 
dies, 75S/. 

1.  Ejectment,  758/.  [758*- 

2.  Forcible  Entry  and  Detainer, 

3.  Summary    Statutory  Pro- 
ceedings, 7$8u. 


1.  DEHKiTHnr— 1.  Relation  Generally. — The  relation  of  landlord 
and  tenant  is  founded  upon  contract  whereby  the  tenant,  for  a 
consideration,  is  to  have  the  use  and  occupation  of  lands  or  tene- 
ments for  life,  for  years,  or  at  will.  The  consideration  from  the 
tenant  to  the  landlord  is  usually  the  payment  of  a  sum  or  sums 
of  money,  or  an  equivalent  therefor,  at  a  specified  time  or  times 
during  the  term.  Like  other  contractual  relations,  that  of  land- 
lord and  tenant  may  be  either  express  or  implied.  If*  express,  it 
is  governed  by  the  general  rules  of  construction  applicable  to 
other  contracts,  and  may  be  in  writing,  usually  called  a  lease,  or 
by  parol ;  the  latter,  of  course,  being  subject  to  the  limitations 
and  restrictions  of  the  statute  of  frauds.  The  operation  of  the 
lease  or  contract  must  be  such  that  some  part  of  the  estate  shall 
be  left  in  the  lessor  as  a  reversion,  otherwise  it  will  be  an  assign- 
ment of  the  term. 

2.  What  May  be  Demised. — As  a  general  rule,  anything  corporeal 
or  incorporeal  may  be  the  subject  of  a  demise,1  including  lands, 
tenements,  appurtenances,  ferries,  franchises,  rights  of  way,  min- 

1.  Com.  x>.  Weatherhead,  1 10  Mass.  175;  Morrill  v.  Mackman,  24  Mich.  J79- 
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ing  rights,  live  stock,  farming  implements,  and  many  other  kinds 
of  property.1 

3.  Relation  Arising  by  Implication — (a)  Generally. — The  im- 
plied relation  may  be  presumed  from  the  conduct  of  the  parties 
toward  each  other,*  and  possession  by  the  tenant  is,  in  general, 
ground  for  presumption  of  a  contract  to  pay.  rent.3 

Presumption  of  Relation. — Where  one  claims  to  be  the  lessor, 
and  the  tenant  in  possession  acquiesces  in  the  claim  and  pays 
rent,  the  presumption  is  that  the  relation  of  landlord  and  tenant 
exists,  and  this  presumption  will  prevail  unless  •  overcome  by 
countervailing  evidence.4 

If  the  occupancy  is  without  the  consent  of  the  owner,  no  ten- 
ancy can  be  implied  from  such  occupancy,5  unless  the  tenant  dis- 
claims title,  or  the  nature  of  the  possession  is  such  as  to  comport 
with  the  idea  of  a  tenancy ; 6  but  mere  occupancy  itself  is  not 
sufficient  to  imply  the  relation.* 


1.  See  generally  Eastham  v.  Anderson, 
119  Mass.  526;  Freeman  v.  Underwood, 
•66  Me.  229;  Taylor  v.  Beeber,  3  Rob. 
(N.  Y.)  262;  Commrs.  of  Pilots  v. 
Clark,  33  N.  Y.  251;  Lewis  v.  McNatt, 
65  N.  Car.  63;  Swift  v.  Goodrich,  70 
Cal.  103;  Page  v.  Kinsman,  43  N.  H. 
328;  Harlow  v.  Lake  Superior  Iron 
Co.,  36  Mich.  105;  Fire  Brick  Co.  v. 
Pond,  38  Ohio  St.  65;  Dickenson  v. 
Harris,  48  'Ark.  355;  Monroe  v.  Arm- 
strong, 96  Pa.  St.  307. 

2.  Raisy  v.  Capps,  22  Ala.  288. 

A  contract  to  pay  rent  is  not  nec- 
essary to  constitute  the  relation.  Mc- 
Kissack  v.  Bullington,  37  Miss.  535. 

3.  Jackson  v.  Mowry,  30  Ga.  143; 
Littleton  v.  Wynn,  31  Ga.  583;  Phelps 
t.  Conant,  30  Vt.  277. 

4.  Cressler  v.  Williams,  80  Ind.  366; 
Sargent  v.  Ashe,  23  Me.  201;  Vetter's 
Appeal,  99  Pa.  St.  52;  Sterrett  v. 
°W  right,  27  Pa.  St.  259;  Harlan  v. 
Emery,  46  Iowa  538;  Herrell  v.  Size- 
land,  81  III.  457;  Dunne  v.  Trustees  of 
Schools,  39  111.578;  Ladd  v.  Riggle,  6 
Heisk.  (Tenn.)  620;  Cunningham  v. 
Holton,  55  Me.  33;  Cunningham  v. 
Horton,  57  Me.  420;  Lamed  v.  Hudson, 
<x>  N.  Y.  102;  Towerv  v.  Henderson,  60 
Tex.  291;  Wilcox  v".  Wilburn,  15  R.I. 
434;  Snedaker  v.  Powell,  32  Kan.  396; 
Thompson  v.  Sanborn,  52  Mich.  141. 

A  railroad  company  built  a  spur  track 
across  plaintiffs  land,  paid  him  rent  for 
a  portion  of  the  time  the  land  was  thus 
occupied,  and  afterwards  continued  the 
occupation  with  his  assent,  until  its 
whole  road  (including  said  spur  track) 
passed  into  defendant's  hands  under  a 


foreclosure  sale;  and  defendant  con- 
tinued the  occupation  without  any 
notice-to  plaintiff  of  a  claim  to  hold  ad- 
versely to  him.  Held,  that  the  pre- 
sumption is  that  defendant  held  as 
plaintiff's  tenant.  Wittman  v.  Mil- 
waukee etc.  R.  Co.,  51  Wis.  89. 

5.  Ackerman  v.  Lyman,  20  Wis.  455. 

6.  Jackson  v.  Mowry,  30  Ga.  143; 
Gay  v.  Mitchell,  35  Ga.  139;  Oaks  v. 
Oaks,  16  111.  106;  Chambers  v.  Ross,  25 
N.  J.  L.  293;  Dwight  v.  Cutler,  3  Mich. 
566;  Dell  v.  Gardner,  25  Ark.  134; 
Haight  v.  Green,  19  Cal.  113;  Alton  v. 
Pickering,  9  N.  H.  494. 

7.  Jackson  v.  Aldrich,  13  Johns.  (N. 
Y.)  106;  Victory  v.  Stroud,  15  Tex. 
373;  Jordan  v.  Mead,  19  La.  An.  101; 
Edmundson  v.  Kibe,  43  Mo.  176;  Will- 
iams v.  Deriar,  31  Mo.  13;  Cook  v. 
Norton,  48  111.  20;  Nance  v.  Alexander, 
49  Ind.  516;  Rich  v.  Bolton,  46  Vt.  84; 
Richmond  etc.  Road  Co.  v.  Rogers,  7 
Bush  (Ky.)  532;  Smith  v.  Houston,  16 
Ala.  in;  Weaver  v.  Jones,  24  Ala.  420; 
Wilcher  v.  Robertson,  78  Va.  602; 
Leonard  v.  Kingman,  136  Mass.  123. 

The  relation  of  landlord  and  tenant 
cannot  be  created  by  an  entry  upon 
land  without  right,  and  the  person  who 
so  enters  cannot  take  away  crops  sown 
by  him,  and  one  who  enters  during 
pending  litigation  is  chargeable  with 
notice,  and  is  bound  bpr  the  judgment 
rendered.  Krug  v.  Davis,  101  Ind.  75. 

The  United  States  occupied  premise* 
without  asserting  title,  the  owner 
making  no  objection.  The  officers  in 
possession  promised  to  pay  the  rent  de- 
manded, and  the  secretary  of  war  sent 
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There  must  be  the  intention  on  the  part  of  the  one  party  to 
dispossess  himself  of  the  possession,  and  of  the  other  party  to 
enter  and  occupy  the  premises,  but  no  particular  words  are  neces- 
sary to  create  such  relationship.1 

The  mere  permission  of  the  owner  to  a  person  to  continue  the 
possession  where  the  latter  afterwards  holds  adversely  does  not 
create  a  tenancy.* 

The  implied  relation  does  not  depend  on  the'  intention  of  the 
tenant.3 

A  clause  in  a  deed  providing  that  the  vendor  shall  retain  pos- 
session until  a  specified  time  does  not  create  the  relation.4 

(6)  Vendor  and  Purchaser. — An  executory  contract  for 
the  sale  of  land  which  gives  the  purchaser  a  right  to  enter  and 
possess  the  premises  until  default  in  payment  of  the  purchase 
money,  does  not  establish  the  relation  of  landlord  and  tenant 
where  there  is  no  reservation  of  rent  fixed  in  the  contract.5  The 
authorities  on  this  point  are  not  uniform,  however,  many 
of  them  holding  the  purchaser  after  default  to  be  a  tenant  at  will,* 


vouchers  to  the  secretary  of  the  treas- 
ury for  settlement.  Held,  that  these 
facts  constituted  the  relation  of  land- 
lord and  tenant.  Mills  v.  United  States, 
19  Ct.  of  CI.  (U.  S.)7o. 

1.  Waller  v.  Morgan,  18  B.  Mon. 
(Ky.)  136;  Moshier  v.  Reding,  12  Me. 
478. 

a.  Jackson  t'.  Tyler,  2  Johns.  (N.  Y.) 
444* 

3.  Wolffe  v.  Wolffe,  69  Ala.  549; 
Ames  v.  Schuesler,  14  Ala.  600;  Sears 
v.  Smith,  3  Colo.  287;  Clinton  Wire 
Cloth  Co.  v.  Gardner,  99  111.  151 ;  Wolz 
v.  Sanford,  10  I1L  App.  136;  Tolle  v. 
Orth,  75  Ind.  298;  Schuyler  v.  Smith, 
51  N.  Y.  309;  Dorr  v.  Barney,  12  Hun 
(N.  Y.)  2^9;  Morgan  v.  United  States, 
14  Ct.  of  CI.  (U.  S.)  319. 

By  Implication. — Where  an  entry  is 
made  under  a  proposition,  either  for  a 
lease  or  purchase,  on  specified  terms, 
and  is  not  followed  by  a  notice  of 
election  to  purchase,  the  transaction  is 
held  to  be  a  lease  and  not  a  sale.  Hart- 
well  v.  Black,  48  111.  301. 

Where  the  parties  to  a  tenancy  at 
will  abandon  their  original  agreement 
under  which  possession  was  taken 
and  fail  to  agree  upon  new  terms,  the 
tenant  will  be  liable  for  what  the 
premises  are  reasonably  worth  while 
he  holds  possession.  Forbes  v.  Smiley, 
56  Me.  174. 

In  the  absence  of  such  a  relation  as 
that,  a  contract  to  pay  rent  cannot  be 
implied.  No  recovery  can  be  had  for 
use  and  occupation.  "Mitchell  v.  Pen- 


dleton, 21  Ohio  St.  664.  An  express 
contract  of  sale  negatives  an  implied 
contract  of  tenancy,  and,  in  such 
case,  no  action  for  rent  will  be  sus- 
tained. Carpenter  v.  United  States.  6 
Ct.  of  CI.  (U.  S.)  156. 

4.  Sims  v.  Humphrey,  4  Den.  (N. 
Y.)  185. 

6.  He  becomes  a  quasi  tenant,  and 
upon  cancelling  the  contract  cannot,  as 
purchaser  of  another,  assume  a  hostile 
attitude  against  his  vendor.  Blue  r. 
Sayre,  2  Dana  (Ky.)  213;  Kirk  v.  Tav- 
lor,  8  B.  Mon.  (Ky.)  262;  Stone  V. 
Sprague,  20  Barb.  (N.  Y.)  509;  Newby 
v.  Vestal.  6  Ind.  412;  Dolittle  v.  Eddv, 
7  Barb.  (N.  Y.)  74;  Kratemayer  V. 
Brink,  17  Ind.  509;  Fall  v.  Hazelrigg, 
49  Ind.  576;  Watkins  v.  Holman.  16 
Pet.  (U.  S.)  25;  Carpenter  v.  United 
States,  17  Wall".  (U.  S.)  489;  Brown  v. 
Persons,  48  Ga.  60;  Cole  v.  Gill.  14 
Iowa  527;  Rogers  v.  Wiggs,  12  B. 
Mon.  (Ky.)  504;  Dakin  v.  Allen,  S 
Cush.  (Mass.)  33;  Warner  v.  Bacon,  8 
Gray  (Mass.)  397;  Thompson  v.  Bower, 
60  Barb.  (N.  Y.)  463;  Smith  v.  Stew- 
art, 6  Johns.  (N.  Y.)  46;  Hill  v.  Hill.  43 
Pa.  St.  528;  Stauffer  v.  Eaton,  13  Ohio 
322;  Adair  v.  Stone.Si  Ala.  113;  Willis 
v.  Wozencraft,  22  Cal.  607,  616;  Blun\, 
v.  Robertson,  24  Cal.  128,  145;  Ktepfer 
v.  Keller,  1  Colo.  410;  Keller  v.  Klop- 
fer,  3  Colo.  132;  Watkins  v.  Holman. 
16  Pet.  25;  Tucker  v.  Adams,  52  Ala. 
254- 

6.  Moore  v.  Smith,  24  111.  512; 
Moshier  v.  Reding,  12  Me.  478;  Dun- 


062 


Digitized  by 


Google 


Definite.  LANDLORD  AND  TENANT.     Implied  Belation. 


and  some  of  them  holding  him  to  be  a  trespasser  or  a  tenant  at 
the  option  of  the  vendor.1 

Where  a  deed  has  been  actually  delivered,  the  title  vests  in  the 
vendee  and  he  cannot  revest  it  by  repudiating  the  contract  of 
sale  and  cancelling  the  deed,  but  must  reconvey  to  the  vendor ; 
and  one  who  has  rented  the  property  of  the  vendee  does  not, 
after  such  cancellation,  become  the  tenant  of  the  vendor  in  the 
absence  of  an  express  or  implied  contract  creating  the  relation 
of  landlord  and  tenant.2 

A  tenant  during  his  lease  exercising  his  option  to  purchase  is 
no  longer  a  tenant  but  a  vendee.8 

A  lessee  holding  over  after  the  termination  of  his  lease  is  a 
tenant  at  sufferance.4 

But  a  purchaser  who  enters  into  possession  and  afterwards 
agrees  to  pay  rent  in  consideration  of  rescinding  the  contract  of 
purchase,  becomes  a  tenant  of  the  vendor  and  the  rights  and  lia- 
bilities incident  to  the  relation  of  landlord  and  tenant  thereupon 
attach.5 


ning  r.  Finson.  46  Me.  546;  Patterson  v. 
Stoddard,  47  Me.  355;  Lapham  v.  Nor- 
ton, 71  Me.  83;  Frisbie  v.  Price,  27  Cal. 
253;  Smith  v.  Wooding,  20  Ala.  324; 
Seabury  v.  Stewart,  22  Ala.  207;  In- 
habitants etc.  of  Quincy  v.  Spear,  15 
Pick.  (Mass.)  144;  Gould  v.  Thompson, 
4  Met.  (Mass.)  224;  Proprietors  etc.  v. 
M'Farland,  12  Mass.  324;  Foley  v. 
Wyeth,  2  Allen  (Mass.)  131;  Love  v. 
Edmonston,  1  Ired.  (N.  Car.)  152;  Se- 
bastian v.  Ford,  6  Dana  (Ky.)  436; 
Jones  v.  Jones.  2  Rich.  (S.  Car.)  542; 
Rawson  v.  Babcock,  40  Mich.  330; 
Dwight  v.  Cutler,  3  Mich.  566. 

1.  Alton  v .  Pickering,  9  N.  H.  494; 
Clough  v.  Hosford,  6  N.  H.  231. 

Relation  a*  Between  Vendor  and  Pur- 
chaser.— A  person  entering  premises 
under  a  parol  agreement  to  purchase  is 
not  a  tenant,  and  has  no  legal  title  to 
crops  planted  by  him.  Harris  v.  Frink, 
2  Lans.  (N.  Y.)  35. 

A  vendor  remaining  in  possession  of 
a  part  of  the  property  after  a  convey- 
ance does  not  thereby  become  the  ten- 
ant of  the  purchaser,  and  is  not  liable 
for  use  and  occupation.  Preston  v. 
Hawley,  101  N.  Y.  586. 

If  one  is  in  possession  of  land  under 
a  written  agreement  to  purchase,  he 
may  relinquish  his  right  by  parol  and 
become  a  tenant  if  he  retains  possession 
and  pays  rent.  Barton  v.  Smith,  66 
Iowa  75. 

A  mortgagee  to  whom  a  tenant  has 
attorned,  who  afterwards  proceeds  to 
foreclose  his  mortgage,  naming  the 
mortgagor  as  in  possession,  thereby 


makes  his  election  to  treat  the  mort- 
gagor as  in  possession,  and  cannot  re- 
cover unpaid  rent  from  the  tenant. 
Turner  v.  Davis,  48  Conn.  397. 

A  contract  for  the  sale  of  land  in  in- 
stalments, with  a  stipulation  that  if  the 
first  payment  was  not  paid  the  pur- 
chaser should  pay  a  certain  rent,  does 
not  create  the  relation  of  landlord  and 
tenant  prior  to  a  failure  to  make  such 
payment.  Oxford  v.  Ford, 67  Ga.  362. 

When  a  vendee  entitled  to  possession 
treats  with  the  tenant  as  his  landlord 
and  the  vendor  acquiesces,  the  relation 
of  landlord  and  tenant  is  created  be- 
tween purchaser  and  tenant,  and  the 
Statute  of  Frauds  has  no  application  to 
the  case.  McLean  v.  Spratt,  19  Fla.  97. 

And  the  principles  of  the  law  of 
landlord  and  tenant  do  not  apply  to 
improvements  he  may  make,  but,  in  the 
absence  of  any  other  agreement,  they 
become  part  of  the  freehold.  Lapham 
v.  Norton,  71  Me.  83. 

A  lessor  agreed  to  sell  the  leased 
premises  to  the  tenant  at  a  stipulated 
price  to  be  paid  in  a  specified  time,  but 
the  lessee  failed  to  perform  within  the 
time  and  thereafter  paid  rent.  Held,  that 
the  lease  is  not  merged  ir.  the  contract 
of  sale,  and  that  the  lessee  was  not  the 
equitable  owner  and  his  interest  not 
subject  to  levy  and  sale.  Bostwick  v. 
Frankfield,  74  N.  Y.  207 

2.  Bailey  v.  Campbell,  82  Ala.  342. 

3.  Knerr  y.  Bradley,  105  Pa.  St.  190; 
Coomler  v.  Hefner.  86  Ind.  108. 

4.  Abeel  v.  Hubbell,  52  Mich.  37. 

5.  Powell  v.  Haddeii,  2t  Ala.  745; 
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Such  rescinding  of  the  contract,  however,  cannot  defeat  super- 
vening rights.1 

The  conveyance  of  the  reversion  creates  the  relation  of  land- 
lord and  tenant  between  the  lessee  and  grantee,  and  in  such  case 
no  attornment  is  necessary.* 

(c)  Master  and  Servant,  etc.— Where  the  relation  of  mas- 
ter and  servant,  employer  and  employee  exists  between  the  owner 
of  the  premises  and  the  person  occupying  them  and  the  posses- 
sion is  an  incident  to  the  service  of  employment,  the  relation  of 
landlord  and  tenant  ordinarily  does  not  exist.9 

Whether  the  possession  is  that  of  a  tenant  or  a  servant  is  a 
question  of  fact.* 

When  the  occupation  by  a  servant  of  a  house  owned  by  his 
master  is  connected  with  the  service,  or  is  required  by  the  em- 
ployer for  the  necessary  or  better  performance  of  the  service,  the 
occupation  is  as  servant  and  not  as  tenant,  and  the  possession  is 
that  of  the  master.  In  such  a  case  a  tenancy  at  will  or  at  suffer- 
ance does  not  spring  up  immediately  upon  the  termination 
of  the  service;  to  have  that  effect  the  subsequent  occupancy 
must  be  sufficiently  long  to  warrant  an  inference  of  consent  to  a 
different  holding.5 

Where  a  person  occupies  a  house  as  a  servant  of  another,  it 
must  appear  that  the  occupancy  is  for  the  benefit  of  the  master, 
and  as  an  accessory  or  aid  to  the  performance  of  his  duties  as  a 
servant.  Where  B  employs  P  to  labor  for  him  on  a  farm  for 
eight.' months  from  March  6th,  1883,  at  fifty  dollars  per  month, 
and  agrees  to  furnish  him  a  house  from  March  6th,  1883,  to 
March  1st,  1884,  free  of  .charge,  and  subsequently  permits  P  to 
transfer  his  interest  and  sublet  the  house  to  S,  P  is  no  longer  a 
servant  of  B  after  the  eight  months  have  expired,  and  his  occu- 
pancy of  the  house  thereafter  is  that  of  a  tenant  and  not  of  a 
servant,  and  S  holds  under  P  and  not  under  B,  and,  therefore,  is 
liable  to  P  for  the  rent  of  the  house.6 

A  contract  between  a  land  owner  and  a  laborer,  by  which  the 
latter  is  to  raise  a  crop  on  the  land  of  the  former,  creates  the 
relation  of  landlord  and  tenant,  unless  a  contrary  intention  clearly 
appears.* 

When  a  person  occupied  a  house  as  servant  of  the  owner,  and  the 
service  is  concluded,  but  he  is  permitted  to  remain  in  possession 

Stansbury  r.  Taggard,  3  McLean  (U.  Morris  Canal  etc.  Co.  v.  Mitchell,  31 

S.)  457;  "Riley  v.  Jordan,  75  N.  Car.  N.  J.  L.  99;  Chatard  v.  O'Donovan,  80 

180;  Porter  v.  Vaughn,  26  Vt.  624;  Ind.  20;  Grosvenor  v.  Henry,  27  Iowa 

Locke  v.  Frasher,  70  Va.  400.  269;  Proprietors  etc.  v.  Bowen,  13  Mass. 

1.  Nobles  v.  McCarty,  61  Miss.  456.  274. 

2.  Funk  v.  Kincaid,  5  Md.  404.  4.  State  v.  Hayes,  59  N.  H.  450; 
8.  Kerrains  v.  People,  60  N.  Y.  221;  Cunningham   v.   Cambridge  Savings 

Doyle  v.  Gibbs,  6  Lans.  (N.  Y.)  180;  Bank,  138  Mass.  480;  State  v.  Curtis,  4 

Haywood  v.  Miller,  3  Hill  (N.  Y.)  90;  Dev.  &*B.  (N.  Car.)  222. 

Watson  v.  McEackin,  2  Jones  (N.Car.)  6.  Kerrains  v.  People,  60  N.  Y.  221. 

207;  Mitchell  v.  Davis,  20  Cal.  45;  Mc-  6.  Snedaker  t».  Powell,  32  Kan.  396. 

Quade  v.  Emmons,  38  N.  J.  L.  397;  7.  Birmingham  v.  Rogers,46  Ark.254. 


Definition. 


LANDLORD  AND  TENANT.    Implied  Belatioa. 


uoon  payment  of  rent  until  the  condition  of  his  wife  should  per- 
mit a  removal,  he  is  not  a  tenant  at  will  or  at  sufferance,  and  is  a 
mere  licensee  for  the  time  agreed.1 

(d)  Mortgagor  and  Mortgagee. — A  mortgagor  in  posses- 
sion before  condition  broken  is  not  a  tenant  by  implication,*  but 
if  he  promises  to  pay  rent  after  condition  broken  and  makes  de- 
fault, then  the  relation  arises,3  but  the  Jaw  will  not  imply  a  ten- 
ancy until  the  mortgagee  has  made  an  entry.4 

If,  however,  the  mortgagor's  right  to  possession  has  terminated 
and  he  remains  in  possession  by  consent  of  the  mortgagee,  he 
becomes  a  tenant  at  will  and  entitled  to  the  rights  of  such  ten- 
ant.5 

When  a  mortgage  on  lands  is  executed  prior  to  the  renting  of 
the  premises  by  the  mortgagor,  and  prior  to  the  entry  of  the  ten- 
ant, a  mere  notice  by  the  mortgagee  that  he  claimed  the  rent 
does  not  convert  the  tenant  into  the  tenant  of  the  mortgagee.6 

A  tenant  of  the  mortgagor  is  not  a  tenant  of  an  assignee  of 
the  mortgage  so  as  to  entitle  the  former  to  notice  to  quit.* 

(/)  COTENANTS,  Joint  OCCUPANTS,  ETC. — In  the  absence  of 
a  contract  to  that  effect,  express  or  implied,  the  relation  of  land- 
lord and  tenant  does  not  exist  between  tenants  in  common  or 
joint  occupants.8 


1.  Doyle  v.  Gibbs,  6  Lans.  (N.  Y.)  i8o. 

Where  there  is  an  agreement  that 
one  party  is  to  go  Upon  the  land  of 
another  and  use  the  trees  thereon  for 
the  purpose  of  manufacturing  turpen- 
tine, giving  the  owner  one  half  of  the 
product,  a  tenancy  does  not  exist. 
Denton  v.  Strickland, 3  Jones  (N.  Car.) 
■61;  Graham  v.  Houston,  4  Dev.  (N. 
Car.)  L.  232. 

Under  the  rules  and  customs  of  the 
Roman  Catholic  church,  a  priest  in 
charge  of  a  congregation,  holding  his 
place  at  the  will  of  the  bishop  of  the 
diocese,  and  occupying  the  church  prop- 
erty, including  dwelling  house,  only  as 
an  incident  of  his  employment  as  priest, 
is  not  a  tenant.  His  possession  is  more 
like  that  of  a  servant  When  the  oc- 
cupation of  a  house  by  a  servant  is 
connected  with  the  service,  or  is  required 
by  the  employer  for  the  necessary  or 
better  performance  of  the  service,  the 
occupation  is  as  servant,  not  as  tenant, 
and  the  possession  is  that  of  the  mas- 
ter. Chatard  v.  O'Donovan,  80  Ind.  20. 

Where  a  man  and  his  wife  agreed  to 
work  one  year  as  farmer  and  house- 
keeper for  the  owner  of  the  premises, 
and  while  doing  so  occupy  a  house  on 
the  premises,  it  does  not  make  them  ten- 
ants. Haywood  v.  Miller,  3  Hill  (N. 
Y  )9°- 

a.  See  generally  Mortgages;  Doe 


v.  Mace,  7  Blackf.  (Ind.)  2;  Bank  of 
Washington  v.  Hupp,  10  Gratt.  (Va.) 
23- 

8.  Murray  v.  Riley,  140  Mass.  490; 
Spence  v.  Steadman,  49  Ga.  133. 

4.  Mayo  v.  Fletcher,  14  Pick.  (Mass.) 
526;  Kunkle  v.  Wolfersberger,  6  Watts 
(Pa.)  126. 

B.  Gudger  v.  Barnes,  4  Heisk. 
(Tenn.)  570;  Vance  v.  Thompson,  15 
Humph.  (Tenn.)  21c;  Dickenson  v. 
Jackson,  6  Cow.  (N.  V.)  147;  Allen  v. 
Carpenter,  15  Mich.  25. 

6.  Drakford  v.  Turk,  75  Ala.  339. 

A  mortgagee  foreclosed  his  mortgage 
and  purchased  the  property  at  the  sale 
and  thereupon  leased  to  the  mortgagor, 
at  a  stipulated  rental.  A  clause  in  the 
lease  gave  the  lessee  (mortgagor)  an 
option  to  purchase  the  property  by  a 
given  time  at  a  stipulated  sum,  part  of 
which  was  paid.  It  was  held  that  the 
relation  between  the  parties  was  not 
that  merely  of  landlord  and  tenant,  and 
that  the  tenant  could  not  be  dispossessed 
by  the  process  of  forcible  entry  and 
detainer.  Nightingale  v.  Baren,  47  Wis. . 
38o- 

7.  Jackson  v.  Rowland,  6  Wend.  (N. 
Y.)  666. 

8.  Johnson  v.  Carter,  16  Mass.  443; 
Walker  v.  Fitts,  24  Pick.  (Mass.)  191; 
Burgie  v.  Davis,  34  Ark.  179;  Shields 
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An  agreement  between  two  tenants  in  common  whereby  one 
agrees  to  pay  the  other  a  stipulated  rent  for  the  latter's  portion 
of  the  premises  creates  the  relation  of  landlord  and  tenant.1 

The  relation  of  landlord  and  tenant  does  not  exist  between  one 
tenant  in  common  and  the  other  cotenants  where  one  occupies 
the  common  estate  in  his  own  right  and  without  contract,  express 
or  implied,  with  his  cotenants.* 

When  a  firm  occupies  premises  belonging  to  two  of  its  mem- 
bers as  tenants  in  common,  and  pays  rent  to  them  for  its  use, 
this  will  create  the  relation  of  landlord  and  tenant ;  and  if,  after 
the  death  of  one  of  the  owners,  the  remaining  members  of  the 
firm  continue  such  occupation,  it  will  be  presumed,  in  the  absence 
of  notice  to  the  contrary,  that  the  relation  continues,  and  the  firm 
will  be  liable  to  pay  the  devisee  of  the  deceased  landlord  for  the 
use  and  occupation  of  his  undivided  half  of  the  premises  with- 
out an  express  promise  to  that  effect.* 

One  who  merely  makes  an  arrangement  to,  and  does,  occupy 
jointly  with  another  who  has  been  left  in  possession  of  premises 
originally  taken  by  virtue  of  a  lease  to  him  and  another  does  not 
thereby,  in  the  absence  of  any  dealing  with  the  original  lessor, 
become  tenant  to  such  lessor.4 

When  a  person  cultivates  land  on  shares  and  has  the  exclusive 
enjoyment  thereof  he  becomes  a  tenant.8 

Also  when  he  agrees  to  pay  a  definite  part  of  the  crop  as 
rent  ;•  but  this  rule  does  not  prevail  where  the  owner  of  the 
premises  retains  possession.7 

It  must  clearly  appear,  however,  from  the  lease  or  otherwise, 
that  the  relation  of  landlord  and  tenant  was  intended  to  exist 
between  the  parties,8  and  there  must  be  no  uncertainty  as  to  the 

1.  Evans  v .  English,  61  Ala.  416.  Geer  v.  Fleming,  1 10  Mass.  39;  Chi- 

2.  Bird  v.  Earle,  15  Ala.  447.  cago  etc.  R.  Co.  v.  Linard,  94  Ind.  319; 

3.  Chapin  v.  Foss,  75  111.  280.  Cunningham  v.  Baker,  84  Ind.  597; 

4.  Carver  v.  Palmer,  33  Mich.  342.  Front  v.  Harding,  56  Ind.  165;  Steele 
A  tenant  went   into  possession  of  v.  Morse,  52  Ind.  32;  Lac  v.  Weaver, 

lands  under  a  written  lease  and  after-  49  Ind.  373;  Sargent  v.  Courrier,  66  111. 

wards  exchanged  a  part  of  the  land  245;  Jordan  v.  Staples,  57  Me.  352; 

with  another  tenant  of  the  landlord  and  Harrison  v.  Ricks,  71  N.  Car.  7;  Fos- 

with  the  consent  of  the  latter,  but  was  ter  v.  Perry,  71  N.  Car.  131;  Schmitt  r. 

to  pay  a  different  rent.    Held,  that  the  Cassilius,  31  Minn.  7;  Strain  r.  Gardi- 

1  and  taken  in  exchange  was  subject  to  ner,  61  Wis.  174;  Cooper  v.  McGrew, 

the  same  terms  as  those  of  the  written  8  Oreg.  327. 

lease,  except  as  to  the  rent  to  be  paid.  7.  Sutherland  v.  Carter,  52  Mich. 

Prettvman  v.  Hartley,  77  111.  265.  471;  Kerrains  v.  People,  60  S.  Y.  221; 

5.  DeMott  v.  Hagerman,  8  Cow.  (N.  Smith  T'.  Rice,  56  Ala.  417. 

Y.)  220;  Tuttle  v.  Bebee,  8  Johns.  (N.  8.  Hurd  v.   Darling,   14  Vt.  214; 

Y.)  152;  Doremus  v.  Howard,  3  Zab.  Manwell  v.  Manwell,  14  Vt.  14;  Dix- 

(N.  J.)  390.  on  f.  Niccolls,  39  III.  372;  Alwood  r. 

6.  Daniels  v.  Brown,  34  N.  H.  454;  Ruckman.  21  III.  200;  Redmon  r.  Bed- 
Oakley  v.  Schoonmaker,  15  Wend.  (N.  ford,  80  Ky.  13;  Orcutt  z:  Moore,  134 
V.)  226;  Warner  v.  Hoisington.  42  Vt.  Mass.  48;  Walls  r.  Preston,  25  Cal.  59; 
'H  (see  Aikin  v.  Smith,  21  Vt.  172,  Blake  v.  Coates,  3  Green  (Iowa)  548; 
1  So);  Darling  v.  Kelly,  113  Mass.  29;  Brown  v.  Jaquette,  94  Pa.  St.  113; 
Warner  v.   Abbey,   112    Mass.  355;  Ream  v.  Harnish,  45  Pa.  St.  376. 
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Definition.  LANDLORD  AND  TENANT..    Implied  Relation.. 


part  of  the  crop  each  is  entitled  to.1 

(/)  Possession  Under  Void  Lease. — While  the  lease  be- 
tween the  parties  may  be  void  by  reason  of  having  been  exe- 
cuted on  Sunday,  or  an  oral  renting  may  be  void  by  reason  of 
being  prohibited  by  the  Statute  of  Frauds,  yet  in  either  case  if 
followed  by  possession  the  relation  exists.* 

Where  a  written  lease  is  executed  on  Sunday  and  the  lessee 
enters  into  possession  on  that  day,  the  lease  is  absolutely  void 
and  incapable  of  ,  ratification.  Subsequent  occupation  of  the 
premises  and  payment  of  rent  by  the  lessee  will  create  a  tenancy, 
the  terms  of  which  will  depend  upon  express  contract  or  con- 
tract implied  from  the  acts  of  the  parties;  but  the  void  lease 
cannot  be  resorted  to  to  determine  such  contract.8 

A  lease  is  good  against  the  lessor  although  not  acknowledged  ; 
and  if  the  lessee  enters  under  it  and  conforms  to  its  terms  the 
rights  of  the  parties  are  to  be  governed  thereby.4 

Where  a  person  entering  premises  under  an  oral  agreement  or 
lease  for  thirteen  months  moves  out  without  giving  notice  at 
the  end  of  two  months,  it  was  held  that  the  leasing  was  void  as 
being  in  violation  of  the  Statute  of  Frauds ;  but  the  tenancy  being 
from  month  to  month  entitled  the  tenant  to  a  month's  notice  to 
quit.5 

Where  an  executor  allowed  the  father  of  an  infant  devisee  to 
occupy  the  land  during  the  settlement  of  the  estate,  it  was  held 
that  there  was  no  implied  contract  to  pay  for  use  and  occupa- 
tion.6 

The  law  of  the  State  where  the  premises  are  situated  governs- 
the  rights  and  liabilities  of  the  parties,  and  in  the  absence  of 
proof  to  the  contrary  the  courts  of  another  State  will  presume 
that  the  common  law  is  in  force  in  such  State.1, 

The  relation  of  landlord  and  tenant  cannot  exist  as  to  vacant 
lands.8 

1.  Putnam  v.  Wise,  I  Hill  (N.  Y.)  As  Between  Infant  Devises  and  Pa- 
234.  rental  Trustees. — Where  lands  are  de- 

ll. See  generally  Lease;  Bull  v.  Gris-  vised  to  infant  children,  their  father  bc- 
wold,  19  I1L  631;  Yater  v.  Mullen,  23  ing  appointed  executor  and  trustee  with 
Ind.  562;  Huffman  v.  Starks,  31  Ind.  power  to  manage  and  control  the  prop- 
474;  Swan  v.  Clark,  80  Ind.  57;  Weath-  erty  for  them;  whatever  may  be  his 
erby  v.  Baker,  25  La.  An.  229;  Bank  v.  liability  to  them,  in  a  proper  proceeding 
Gillings,  45  Md.  181;  Morrill  v.  Mack-  for  rents  and  profit,  the  relation  of  land- 
man, 24  Mich.  279;  Becar  v.  Flues,  64  lord  and  tenant  does  not  exist.  Hardin 
N.  Y.  518;  Williams  v.  Ackerman,  8  v.  Pulley,  79  Ala.  3S1. 
Oreg.  405;  Gilson  v.  Boston,  11  Nev.  Miscellaneous  Cases — An  execution 
413;  Bank  America  v.  Banks,  101  U.  S.  defendant,  remaining  in  possession  of 
240.  lands  sold  at  sheriff's  sale,  is  not  a  ten- 

3.  Vinz  v.  Beatty,  61  Wis.  645.  ant  entitled  to  notice  to  quit,  nor  need  a 

4.  Lemington  v.  Stevens,  48  Vt.  38.  demand  for  possession  precede  a  suit  in 
6.  Geiger  v.  Braun,  6  Daly  (N.  Y.)    ejectment.   Griffin    v,  Rochester,  96- 

506.  Ind.  54c. 

Contracts  Relating  to  the  Renting  of      6.  Clark  v.  Clark,  58  Vt.  527. 
Real  Estate  as  Affected  by  the  Statute  of      7.  Graves  v.  Cameron,  58  How.  Pr. 
Frauds. — See  Frauds,  Statutes  of,    (N.  Y.)  75. 

vol.  8,  p.  657.  8.  Turner  v.  Ferguson,  39  Tex.  505. 
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Where  a  landlord  takes  possession  under  the  provisions  of  the 
lease  and  collects  the  rents  for  a  series  of  years  from  subtenants, 
and  applies  the  same  towards  the  payment  of  the  rent  due  on 
the  original  lease,  and  refuses  to  perform  the  agreement  further, 
claiming  that  the  relation  has  been  terminated  and  his  estate  re- 
stored, a  court  of  equity  will  restore  the  possession  to  the  tenant 
and  compel  the  landlord  to  execute  a  lease  of  the  premises  on 
the  same  terms  as  the  original  lease,  and  account  for  the  rents 
collected.1 

While  a  mere  agreement  to  give  a  lease  at  a  future  date  does 
not  create  the  relation  of  landlord  and  tenant  or  give  to  the 
party  with  whom  it  is  made  a  right  to  the  possession,  yet  when  the 
owner  permits  another  to  go  into  possession  under  an  agreement 
for  a  lease,  a  tenancy  is  created  between  the  parties.* 

n  Kinds  07  Tehahct — 1.  Tenancy  at  Sufferance. — A  tenant  at 
sufferance  is  one  who  comes  into  possession  of  land  by  lawful 
title  but  holds  over  by  wrong  after  the  determination  of  the  in- 
terest. He  has  only  a  naked  possession  and  has  no  estate  which 
he  can  assign  or  transfer.3 

Under  such  a  tenancy  the  landlord  can  terminate  the  relation 
at  his  pleasure.4 

Where  land  is  held  by  trustees,  and  the  cestui  que  trust  gives  a 
written  order  to  a  person  who  takes  possession  with  the  under- 
standing that  he  is  to  receive  a  lease  fer  a  term  of  years,  but  be- 
fore it  is  made  the  cestui  que  trust  dies,  the  tenant,  as  to  the 
trustees,  is  a  tenant  at  sufferance.6 

A  lessee  holding  over  after  the  expiration  of  a  tenancy  at  will 
is  a  tenant  at  sufferance ; 6  and  so  is  a  mortgagor  after  sale,7  or 
after  condition  broken.8 

1.  Elverson  v.  Vanderpoel,  41  N.  Y.  Holt,  139  Mass.  54;  Delano  v.  Mon- 

Super.  Ct.  257.  tague,  4  Cush.  (Mass.)   42:   Evans  v. 

a.  Neppach   v.   Jordan,  15   Oreg.  Reed,  5  Gray  (Mass.)  308;  Kelley  v. 

308.        *  Waite,  12  Met.  (Mass.)  300;  Hildreth 

8.  Coomler  v.  Hefner,  86  Ind.  108;  v.  Conant.  10  Met.  (Mass.)  298;  Bene- 

■Kunzie  v.  Wixom,  39  Mich.  384;  Ben-  diet  v.  Morse,  10  Met.  (Mass.)  223; 

nett  v.  Robinson,  27  Mich.  26;  Godfrey  Cook  v.  Norton,  48  111.  20;  Brown  r. 

v.  Walker,  42  Ga.  562;  Mendall  v.  Smith,  83  111.  291 ;  McCarthy  v.  Yale, 

Hall,  13  Bush  (Ky.)  232;  Hauxhurst  v.  39  Cal.  585;  Hauxhurst  v.  "Lobree,  38 

Lobree,  38  Cal.  563;  Moore  v.  Marrow,  Cal.  563;  Robinson  v.  Deering.  56  Me. 

28  Cal.  551;  Proctor  v.  Tows,  115  111.  357;  Esty  v.  Baker,  50  Me.  325;  Reed 

138;  Smith  v.  Singleton,  71  Ga.  68;  v.  Reed,  48  Me.  388;  Abeel  v.  Hubbell, 


Abeel  v.  Hubbell,  52  Mich.  37.     '         52  Mich.  37;  Benfey  v.  Congdon.  40 
4.  Emmons  v.  Scudder,  115  Mass.    Mich.  283;  Russell  v.  Fabyan,  34  N.  H. 
367;  Dixon  v.  Haley,  16  111.  145;  Smith   218;  Meier  v.  Thiemann,  15  Mo.  App. 


■v.  Houston,  16  Ala.  m;  Joy  v.  McKay,  307;  Smith  v.  Littlefield,  si  N.  Y.  541; 

70  Cal.  445;  Smith  v.  Littlefield,  51  N.  Condon  v.  Barr,  47  N.  J.  L.  113;  Sted- 

V.  539,  541 ;  Esty  v.  Baker,  50  Me.  man  v.  Gassett,  18  Vt.  346;  Mendell  v. 

325;  Meier  v.  Thiemann,  15  Mo.  App.  Hall,  13  Bush  (Ky.)  1132;  Emerick  v. 

307;  Mason  v.  Gray,  36  Vt.  308.  Taverner,  9  Gratt.  (Va.)  220. 

5.  Howard  v.  Carpenter,  22  Md.  10.  T.  Kinsley  v.  Ames,  2  Met  (Mass.) 

6.  Rising  v.  Stannard,  17  Mass.  282;  29;  Mason  v.  Gray,  36  Vt.3ii;Sted- 
Keay  v.  Goodwin,  16  Mass.  1;  Emmes  man  v.  Gassett,  18  Vt.  346;  Wilson  v. 
z:  Feeley,  132  Mass.  346;  Edwards  v.  Hooper,  13  Vt. 653.  (See  Mortgage.^ 
Hale,  9  Allen  (Mass.)  462;  Hooten  v.  6.  Stedman  v.  Gassett,  18  Vt.  346. 
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At  Sufferance. 


A  tenant  for  years,  if  he  agrees  to  quit  within  the  .  term  if  a 
sale  is  made,  is  a  tenant  at  sufferance  after  the  sale  takes  place.1 
So  also  is  one  who  enters  into  possession  under  a  contract  which 
he  does  not  fulfil,  or  one  who  enters  into  possession  under  a  con- 
tract which  requires  the  notification  of  the  owner,  which  is  not 
given.* 

A  tenant  for  life  cannot  make  a  lease  for  a  longer  period  than 
his  own  term,  and  when  a  person  is  in  possession  under  a  tenant 
of  this  kind  and  the  latter  dies,  the  tenant  is  a  tenant  at  suffer- 
ance.8 

At  the  common  law  a  tenant  at  sufferance  is  not  liable  for  rent4 
nor  entitled  to  emblements,6  nor  notice  to  quit.6 


1.  Hollis  v.  Pool,  3  Met.  (Mass.) 
350;  Sanders  v.  Richardson,  14  Pick. 
(Mass.)  522;  Moore  v.  Lander,  1  Stark. 
5°S- 

3.  One  who  makes  a  contract  for  the 
purchase  of  land  with  a  person  assum- 
ing to  act  as  agent  of  the  owner,  and 
subject  to  the  approval  and  ratification 
of  this  latter,  and  who  goes  into  posses- 
sion under  the  contract,  which  is  never 
ratified  by  the  owner,  is  a  tenant  at 
sufferance,  and  is  subject  to  be  dispos- 
sessed by  the  statutory  process  against 
a  tenant  holding  over,  after  possession 
has  been  demanded  and  refused.  There 
was  evidence  to  justify  the  jury  in  find- 
ing that  the  land  in  controversy  was  re- 
deemed by  the  owner  after  the  tax  sale 
thereof.  All  the  issues  pertaining  to 
this  question  were  properly  submitted 
to  the  jury,  and  it  is  unnecessary  to  de- 
termine whether  the  defendant,  as 
tenant,  had  a  right  to  purchase  and 
have  a  conveyance  made  to  him  under 
the  tax  sale.  A  tenant  at  sufferance, 
after  demand  made  and  refusal  to  de- 
liver possession,  is  liable  for  rent  like 
any  other  tenant  holding  over;  and 
where  the  execution  of  a  warrant  for 
his  removal  is  arrested  by  counter-affi- 
davit, and  the  issue  thus  formed  is 
found  against  him,  he  is  liable  for 
double  rent.  Smith  v.  Singleton,  71 
Ga.  68. 

S.  Wright  v .  Graves,  80  Ala.  416; 
Horsev  v.  Horsey,  4  Harr.  (Del.) 
5»7- 

A  tenant  at  will,  who  continues  to 
occupy  land  after  a  portion  of  it  has 
been  conveyed  by  the  landlord  to  a 
third  person,  is  liable  as  a  tenant  at  suf- 
ferance, under  the  Massachusetts  Gen. 
Stat.,  ch.  90,  fj  25,  to  pay  as  rent  what 
the  remaining  portion  of  the  premises 
is  reasonably  worth,  from  the  date  of  the 
conveyance  to  the  entry  by  the  gran- 


tee. Emmes  v.  Feeley,  132  Mass. 
34°- 

If  a  tenant  at  will  sublet  the  land,  the 
subtenant  is  a  tenant  at  sufferance  of 
the  landlord,  who  may  enter  upon  him 
as  a  disseisor.  Meier  v.  Thiemann,  15. 
Mo.  App.  307. 

A  tenant  at  sufferance  may  be  dis- 
possessed at  any  time,  but  the  landlord 
is  liable  for  any  unnecessary  violence 
or  injury  to  goods  in  the  removal. 
Adams  v.  Adams,  7  Phila.  (Pa.) 
160. 

The  death  of  a  landlord  terminates  a 
tenancy  at  sufferance  or  at  will,  and 
thereafter  the  possession  as  against 
the  heirs.  An  ejectment  may  be 
maintained  without  previous  notice 
to  quit.  Joy  v.  McKay,  70  Cal. 
445- 

One  who  enters  upon  the  use  of  an- 
other's property  with  full  knowledge  of 
the  rent  demanded  therefor  is  under 
contract  obligation  to  pay  such  rent, 
even  though  he  has  originally  refused 
to  or  has  -said  that  he  would  only  pay 
under  protest.  Thompson  v.  Sanborn, 
52  Mich.  141. 

4.  Flood  v.  Flood,  1  Allen  (Mass.) 
217.  See  Porter  v.  Hubbard,  134  Mass. 
233- 

Some  statutes,  however,  change  the 
common  law  in  this  respect;  but  he  is 
liable  for  use  and  occupation.  Wright 
v.  Roberts,  22  Wis.  161;  Smith  v. 
Houston,  16  Ala.  11 1;  Dixon  v.  Haley, 
16  111.  145. 

8.  Mil'ley  v.  Cheney,  88  Ind.  466. 

6.    Kunzie    v.    Wixom,  59  Mich. 

The  statute  sometimes  requires  no- 
tice. See  Raynor  v.  Haggard,  18 
Mich.  72;  Bennett  v.  Robinson,  27 
Mich.  26;  Nowlan  v.  Trevor,  2  Sweeny 
(N.  Y.)  67;  Mendell  v.  Hall,  13  Bush 
(Ky.)  232. 
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2.  Tenancy  at  Will— (a)  Definition. — A  tenancy  at  will  is 
where  one  person  lets  land  to  another  to  hold  at  the  will  of  the 
lessor.  A  person  who  takes  possession  of  premises  under  an 
agreement  to  lease  or  purchase  but  refuses  to  carry  out  the 
agreement  is  to  be  regarded  as  a  tenant  at  will.1 

And  so  as  to  one  holding  over  without  complying  with  the 
terms  of  a  renewal  ;• 


1.  Herrell  v.  Sizeland,  81  111.  457; 
Dunne  v.  Trustees  of  Schools,  39  111. 
578;  Manchester  v.  Doddridge.  3  Ind. 
360;  Lapham  v.  Norton,  71  Me.  83; 
Patterson  v.  Stoddard,  47  Me.  355; 
Love  v.  Edmonston,  1  Ired.  L.  (N. 
Car.)  324;  Jones  v.  Jones,  2  Rich.  (S. 
•Car.)  542;  Lyon  v.  Cunningham,  136 
Mass.  532;  Hilsendegen  v.  Scheich,  55 
Mich.  468;  Emmons  v.  Scudder,  115 
Mass.  367;  Proprietors  etc.  v.  M'Far- 
land,  12  Mass.  324. 

A  verbal  agreement  for  the  occu- 
pancy of  premises  while  the  tenant 
shall  pay  rent  is  a  tenancy  at  will. 
Goodenow  v.  Allen,  68  Me.  308. 

A  tenancy  from  month  to  month 
which  may  be  terminated  on  thirty 
days'  notice  from  the  landlord  is  in  the 
nature  of  a  tenancy  at  will,  the  termi- 
nation taking  place  on  the  next  rent 
■day  following  the  expiration  of  the 
thirtv  days.  Banks  v.  Carter,  7  Daly 
(N.  V.)  417. 

When  the  defendant  sowed  wheat 
while  in  possession  under  contract  for 
purchase,  and  afterward  cancelled  the 
contract  by  consent  of  the  vendor,  it 
was  held  that  he  was  a  tenant  at  will 
and  could  remove  the  crop  although  a 
third  party  had  taken  possession  under 
contract  of  purchase,  but  with  a  knowl- 
edge of  the  defendant's  claim.  Towne 
v.  Bowers,  81  Mo.  491. 

The  defendants  occupied  the  plain- 
tiff 's  wharf  at  Bangor  for  several  years 
prior  to  April  1,  1877,  under  a  parol 
agreement  at  a  rent  of  twelve  hundred 
•  dollars  per  year,  payable  quar- 
terly, and  on  that  day  the  agreement 
was  renewed  for  another  year  on  the 
same  terms.  Held,  that  the  agreement, 
under  the  statute,  created  a  tenancy  at 
will.  Thomas  v.  Sanford  Steamship 
Co.,  71  Me.  548. 

Where  one,  who  has  sent  a  verbal 
message  to  the  owner  of  a  landing 
place  enquiring  whether  and  upon  what 
terms  he  can  have  the  use  of  the  land- 
ing to  pile  wood  upon  for  the  market, 
has  received  a  verbal  response  from  the 
owner  that  he  can  pile  his  wood  there 
.for  six  cents  per  cord,  and  in  pursuance 


of  such  permission  has  entered  upon 
the  landing  and  begun  to  pile  his  wood 
thereon  without  any  objection  inter- 
posed by  the  proprietor,  such  action 
constitutes  an  acceptance  of  the  terms; 
and  he  becomes  a  tenant  at  will  of  such 
proprietor  to  the  extent  of  the  contract 
without  a  written  or  verbal  acceptance 
of  the  terms  communicated  by  him  to 
the  proprietor.  Duley  v.  Kelley,  74 
Me.  556. 

One  occupying  land  under  an  oral 
agreement  is  a  tenant  at  will  and  enti- 
tled to  notice  to  quit  before  he  can  be 
evicted.  Allen  v.  Mansfield.  82  Mo. 
688. 

After  expiration  of  a  parol  tenancy 
of  a  year,  the  tenant  remained  for  sev- 
eral years,  under  a  verbal  agreement 
that  he  should  go  when  requested  by 
the  landlord.  Held,  that  it  was  either 
a  tenancy  at  will  or  from  year  to  year 
and  that  tenant  was  entitled  to  notice 
to  quit  before  an  action  could  be  sus- 
tained to  recover  possession.  Coomler 
v .  Hefner,  86  Ind.  108. 

a.  Dubuque  v.  Miller,  11  Iowa  5S3; 
Le  Tourneau  v.  Smith,  53  Mich.  473. 

A  tenant  who  is  allowed  to  hold  over 
from  year  to  year  so  long  as  no  other 
tenant  is  found"  before  the  expiration  of 
the  term  and  pays  rent  monthly,  is  a 
tenant  at  will  and  entitled  (in  Michi- 
gan) to  a  month's  notice  to  quit  ending 
with  the  year. 

After  the  expiration  of  a  term  of  a 
lease,  the  lessee  (having  never  sur- 
rendered) made  a  conveyance  to  A, 
who  knew  the  facts.  Held,  that  A's 
status  was  that  of  a  tenant  holding  over 
as  a  tenant  from  year  to  year,  or  at 
will,  and  that  he  was  liable  in  an  action 
for  use  and  occupation  for  the  rent  at 
the  rate  stated  in  the  lease.  Meaher  v. 
Pomeroy,  40  Ala.  146;  Ryerss  v.  Far- 
well,  9  Barb.  (N.  Y.)  615;  Young  r. 
Young,  36  Me.  133;  Bennock  v.  Whip- 
ple, 12  Me.  346;  Gwvnn  v.  Jones  etc., 
2  Gill  &  J.  (Md.)  173;  Benfey  v.  Cong- 
don,  40  Mich.  283;  Hazletine  r.  Col- 
burn,  31  N.  H.  466;  Russell  v.  Faban, 
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or  a  squatter,  who  disclaims  title,1  or  one  who  occupies 
premises  after  he  has  made  a  conveyance  of  them;*  or  a 
person  in  possession  under  a  void  deed  ;8  or  void  parol  con- 
tract ;4  or  a  void  lease  ;6  or  where  the  tenant  is  to  cultivate  the 
land  during  his  life  or  as  long  as  he  pleases ; 6  or  until  the  land 
is  sold  or  where  a  person  agrees  to  care  for  the  owner  during 
his  life,  paying  no  rent  for  the  use  of  the  premises  ;8  or  care  for 
the  property  ;*  or  one  who  is  placed  on  land  without  a  term  pre- 


285;  Bank  v.  Clavier,  60  Mo.  559;  Du- 
buque v.  Miller,  11  Iowa  583. 

1.  Weaver  v.  Jones,  24  Ala.  420; 
Stamper  v.  Griffin,  20  Ga.  312;  Gay  v. 
Mitchell,  35  Ga.  139;  Smith  v.  Hous- 
ton, 16  Ala.  in. 

3.  Sherburne  v.  Jones,  20  Me.  70; 

•Currier  v.  Earl,  13  Me.  216;  Brooks  v. 

.Hyde, 37  Cal.  366;  Howard  v.  Merriam, 
5  Cush.  (Mass.)  563;  Bennett  v.  Robin- 
son, 27  Mich.  26;  Gibson  v.  Ellee,  13 
Ind.  124;  Wainscott  v.  Selvers,  13  Ind. 
437- 

S.  Ezell  v.  Parker,  41  Miss.  520. 

4.  Vandiveer  v.  Stickney,  75  Ala. 
225;  Collins  v.  Johnson,  57  Ala.  304; 
•Crommelin  v.  Thiess,  31   Ala.  412; 

Western  Union  Tel.  Co.  v.  Fain,  52 
Ga.  20;  Hooper  v.  Dwinnell,  48  Ga. 
442;  Cody  v.  Quaterman,  12  Ga.  386; 
Allen  v.  Mansfield,  82  Mo.  688;  Des- 
loge  v.  Pearce,  38  Mo.  588;  Hooten  v. 
Holt,  139  Mass.  54;  Gardner  v.  Hazel- 
ton,  121  Mass.  494:  Waggoner  v.  Speck, 
3  Ohio  293;  Mountain  City  etc.  Assoc. 
v.  Kearns,  103  Pa.  St.  403;  Dumn  v. 
Rotheme,  113  Pa.  St.  272;  Duke  v. 
Harper,  6  Yerg.  (Tenn.)  280;  Mattox 
v.  Hightshwe,  39  Ind.  95;  Patterson  v. 
Stoddard,  47  Me.  355;  Hadley  v.  Morri- 
son, 39  111.  392;  Tilg'hman  v.  Little,  13 
111.  239;  Wells  v.  Mason,  5  111.  84; 
Whitney  v.  Cochran,  2  111.  209;  Ezelle 
v.  Parker,  41  Miss.  520;  Hope  v.  Cason, 
3  B.  Mon.  (Ky.)  544,  547.  See  Bell  v. 
Ellis,  1  Stew.  &  P.  (Ala.)  294. 

5.  Murray  v.  Armstrong,  n  Mo.  209; 
Jennings  v.  McComb,  112  Pa.  St.  518; 
McDowell  v.  Simpson,  3  Watts  (Pa.) 
129;  Mcintosh  v.  Lee,  57  Iowa  356; 
Magaw  v.  Cannon,  3  Watts  (Pa.)  139. 
(See  Yellow  Jacket  etc.  v.  Stevenson,  5 
Nev.  224.) 

Mhoon  v.  Drizzle,  3  Dev.  (N. 
•Car.)  L.  414;  Clark  v.  Smith.  25  Pa.  St. 
137;  Allen  v.  Mansfield,  82  Mo.  688. 

7.  Lea  v.  Hernandez,  10  Tex.  137; 
-Clark  v.  Rhoads,  79  Ind.  342. 

Where  one  has  entered  under  a  parol 
^statement  that  he  might  occupy  the 
land.as  long  as  he  lived,  he  cannot  be 
•evicted  after  having  dug  a  well,  built  a 


house  and  made  other  improvements, 
without  being  paid  therefor.  Allen  v. 
Mansfield,  82  Mo.  688. 

A  parol  lease  to  run  until  the 
landlord  shall  sell  the  premises  at  a 
certain  price,  the  rent  to  be  paid  every 
two  months,  is  good,  and,  on  the  hap- 
pening of  the  contingency,  the  lease 
terminates.  Clark  v.  Rhoads,  79  Ind. 
342- 

A  parol  licence  to  one  by  the  owner 
of  land  that  the  licensee  may  occupy 
the  land  during  the  latter's  natural  life, 
is  revocable  at  the  will  of  the  owner. 
Such  licensee  is  a  tenant  at  will,  and 
entitled  to  notice  to  quit  before  he  can 
be  evicted.  Allen  v.  Mansfield,  82  Mo. 
688. 

8.  Herrell  v.  Sizeland,  81  111.  457. 

9.  Jones  v.  Shay,  50  Cal."  508; 
Larned  v.  Hudson,  60  N.  Y.  102. 

Where  a  farmer  employs  a  laborer 
by  the  year  with  the  agreement  to  fur- 
nish him  a  home  at  a  fixed  price  per 
month,  payable  monthly,  the  latter  is  a 
tenant  at  will,  and  when  he  ceases  to 
labor  the  tenancy  is  terminated.  Mc- 
Gee  v.  Gibson,  1  B.  Mon.  (Ky.)  105. 

The  defendant  worked  his  father's 
farm  upon  shares  during  the  season  of 
1882.  In  the  spring  of  1883  it  was  ar- 
ranged between  him  and  his  brother 
and  their  parents  that  the  parents  and 
brother  should  move  upon  a  new  farm, 
leaving  the  defendant  upon  the  old 
place,  that  the  two  sons  should  work 
together  in  harmony  and  pay  up  the 
mortgage  indebtedness  on  the  two 
farms,  and  should  each  pay  one 
half  of  their  father's  small  debts,  and 
that  when  the  parents  died  the  sons 
should  be  paid  for  so  doing.  There 
was  no  agreement  as  to  how  long  this 
arrangement  should  continue.  The  de- 
fendant worked  upon  the  old  farm,  paid 
some  interest  upon  one  of  the  mort- 
gages, and  made  some  improvements. 
Held,  that  he  became  merely  a  tenant 
at  will  of  his  father,  and  if  he  held  over 
after  such  tenancy  had  been  terminated 
in  the  manner  provided  by  §  2183,  R. 
S.  of  Wisconsix,  he  might  be  removed 


671 


Digitized  by 


GoogI 


Kinds  of  Tenancy.    LANDLORD  AND  TENANT.     Tenancy  at  WilL 


scribed  or  rent  reserved  •}  or  a  debtor  in  possession  of  premises 
after  a  sale  thereof  under  execution  against  him  and  who  pays 
rent  to  the  purchaser.* 

The  mere  fact  that  an  owner  of  property  out  of  possession 
does  not  object  to  the  possession  of  another  is  not  sufficient  to 
constitute  a  tenancy.8 

Nor  can  a  tenant  by  holding  over  and  refusing  to  surrender 
possession  create  a  tenancy,  either  at  will  or  at  sufferance,  with- 
out the  consent  of  the  landlord,  express  or  implied.4 

A  tenancy  at  will  is  not  assignable,  but  it  may  be  ratified  by 
suit  brought  by  the  landlord  against  the  assignee  for  use  and  oc- 
cupation and  the  payment  of  rent  by  him,  after  which  it  becomes 
a  tenancy.5 


by  the  father  or  his  grantee  by  proceed- 
ings under  ch.  145,  R.  S.  Webb  v. 
Seekins,  61  Wis.  26. 

1.  Sarsfield  v.  Healey,  TO  Barb.  (N. 
Y.)  245;  Humphreys  v.  Humphreys,  3 
Ired.  (N.Car.)  L.  362;  Le  Tourneau  v. 
Smith,  53  Mich.  473;  Fuller  v.  Sweet, 
30  Mich.  237;  Lea  v.  Hernandez,  10 
Tex.  137;  Goodenow  v.  Allen,  68  Me. 
308;  Rich  v.  Bolton,  46  Vt.  84;  Murray 
v.  Cherrington,  99  Mass.  229;  Sanford 
v,  Johnson,  24  Minn.  172;  Williams  v. 
Deriar,  31  Mo.  13;  Knight  v.  Indiana 
etc.,  47  Ind.  105;  Brown  v.  Bragg,  22 
Ind.  122;  Doe  v.  Richards,  4  Ind.  374; 
Cross  v.  Upson,  17  Wis.  638;  Webb  v. 
Seekins, 62  Wis.  26;  HerrelTv.  Sizeland, 
81  111.  457;  Cheever  v.  Pearson,  16 
Pick.  (Mass.)  266. 

A  mere  gratuitous  possession  for  life 
is  a  tenancy  at  will.  Sallabah  v. 
Marsh,  34  La.  An.  1053. 

A  tenancy  from  month  to  month 
without  other  limitation,  and  determin- 
able at  the  choice  of  either  party  to  the 
lease,  is  a  tenancy  at  will,  and  so  is  a 
holding  over  pending  negotiations  for  a 
renewal  of  the  lease;  and  the  tenant  is 
entitled  to  notice  toquit  even  if  he  holds 
over  without  paying.  Hilsendegen  v. 
Scheich,  55  Mich.  468. 

A  permissive  occupation  of  real  es- 
tate without  rent  reserved  or  paid,  and 
without  any  time  agreed  on  to  limit  the 
occupation,  is  a  tenancy  at  will.  Gen. 
Stat.  Rhode  Island,  ch.  221,  $5,  which 
provides,  "The  time  agreed  upon  in  a 
definite  letting  shall  be  the  time  of  the 
termination  thereof,  for  all  purposes; 
and  if  there  be  no  time  of  termination 
agreed  upon,  it  shall  be  deemed  a  let- 
ting from  year  to  year,"  applies  only 
where  the  letting  is  definite,  i.  <?.,  defi- 
nite at  least  except  in  regard  to  dura- 

0" 


tion.  Johnson  v.  Johnson,  13  R.  I. 
467. 

8.  Nichols  v.  Williams,  8  Cow.  (N. 
Y.)  13.  See  Jackson  v.  Sternberg,  r 
Johns.  Cas.  (N.  Y.)  153. 

Where  real  property  was  ordered 
sold  under  special  execution,  and  the 
execution  defendants  had  appealed  the 
cause  to  the  supreme  court,  but  the  ex- 
ecution plaintiff,  who  purchased  the 
property  at  the  sale,  did  not  demand  a 
sheriff's  deed,  as  he  might  have  done 
under  section  3102  of  the  Iowa  Code, 
but  accepted  a  certificate  of  purchase 
subject  to  redemption,  and  allowed  the 
defendants  to  occupy  the  property: 
Held,  that  defendants  were  in  posses- 
sion with  the  .assent  of  the  owner,  and 
were  tenants  at  will.  Munson  v.  Plum- 
mer,  59  Iowa  120. 

S.  Where  the  statutes  provide  that 
any  person,  in  possession  of  real  prop- 
erty with  the  assent  of  the  owner,  is 
presumed  to  be  a  tenant  at  will,  it  is 
held  that  the  failure  of  the  owner  out  of 
possession  to  object,  would  not  alone 
create  a  tenancy  at  will.  Martin  v. 
Knapp,  57  Iowa  336. 

Where  it  is  agreed  that  the  tenant 
shall  be  at  liberty  to  leave  the  premises 
at  pleasure,  and  at  a  moment  s  notice, 
he  is  not  liable  for  rent  after  such  no- 
tice, and  he  is  not  required  to  give  the 
statutory  notice.  Davis  r.  Murphy, 
126  Mass.  143. 

4.  Meno  v.  Haeffel,  46  Wis.  282. 

The  intention  to  create  an  estate  at 
will  cannot  be  inferred  from  a  mere 
agreement  to  pay  rent  in  advance. 
Sprague  v.  Quinn,  108  Mass.  553,  over- 
ruling 1  Gray  571. 

8.  Cunningham  v.  Holton,  55  Me. 
33;  Dingier  v.  Buffum,  m  Me.  jSi: 
Reed  v.  Reed,  48  Me.  388;  Little  r. 
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(6)  To  What  Tenant  Is  Entitled. — A  tenant  at  will  and 
his  legal  representatives  in  case  of  his  death  is  entitled  to  em- 
blements whether  the  estate  is  terminated  on  notice  or  by  his 
death.1  It  is  not  so,  however,  if  the  tenant  terminates  the  ten- 
ancy.* 

He  is  also  entitled  to  ingress  and  egress  to  remove  his  property 
from  the  premises  if  he  does  so  within  a  reasonable  time.3 

A  tenancy  at  will  is  not  created  until  the  tenant  takes  posses- 
sion of  the  premises.4 

There  is  an  irreconcilable  conflict  of  authority  as  to  whether 
or  not  a  tenancy  at  will  exists  between  a  vendor  and  vendee  under 
an  executory  contract  when  the  latter  makes  default  in  its 
terms.6 

In  some  States  all  oral  tenancies  are  by  statute  made  tenancies 
at  will.6 

(c)  How  Tenancy  at  Will  Is  Terminated.— As  already 
stated,  a  tenancy  at  will  is  subject  to  the  will  of  either  party, 
yet,  as  a  usual  thing,  a  statutory  notice  must  be  given  to  effect 
such  purpose,1. 


Palister,  4  Me.  209;  Austin  v.  Thom- 
son, 45  N.  H.  113;  Doak  v.  Donelson, 
2.  Yerg.  (Tenn.)  249;  Ellsworth  v. 
Hale,  33  Ark.  633;  Jackson  v.  Rogers, 
1  Johns.  Cas.  (N.  Y.)  33. 
1.  Morgan  v.  Morgan,  65  Ga.  493. 

Where  the  lease  creates  a  tenancy  at 
will,  it  is  not  assignable,  and  is  ter- 
minated by  implication  of  law  upon  the 
death  of  the  lessor  or  lessee.  Say  v. 
Stoddard,  27  Ohio  St.  478;  Simpkins  v. 
Rogers,  15  111.  397;  Brown  v.  Thurston, 
56  Me.  126;  Thomes  v.  Moody,  11  Me. 
139;  Sherburne  v.  Jones,  20  Me.  70; 
Davis  v .  Thompson,  13  Me.  209;  Bailey 
v.  Fillebrown,  9  Me.  12;  Morgan  v. 
Morgan,  65  Ga.  493;  Reilly  v.  Ring- 
land,  39  Iowa  106;  Hendrixon  v.  Card- 
well,  9  Baxt.  (Tenn.)  389. 

a.  DeBow  v.  Colfax,  10  N.  J.  128. 

A  tenant  at  will  is  entitled  to  the 
crops  growing  on  the  premises  at  the 
commencement  of  his  tenancy.  Martin 
v.  Knapp,  57  Iowa  336. 

3.  Ellis  v.  Paige,  1  Pick.  (Mass.)  49; 
Folson  v.  Moore,  19  Me.  252;  Simpkins 
v.  Rogers,  15  111.  397;  Hendrixon  v. 
Cardwell,  9  Baxt.  (Tenn.)  389. 

4.  Hardy  v.  Winter,  38  Mo.  106. 

6.  The  cases  holding  that  such  a  re- 
lation exists  are  as  follows:  Lapham 
v.  Norton,  71  Me.  83;  Patterson  v. 
Stoddard,  47  Me.  355;  Dunning  v.  Fin- 
son,  46  Me.  546;  Moshier  v.  Reding,  12 
Me.  478;  Foley  v.  Wyeth,  2  Allen 
(Mass.)  131;  Proprietors  etc.  v.  M'Far- 
Iand,  12  Mass.  324;  Love  v.  Edmonston, 


1  Ired.  (N.  Car.)  JL.  152;  Rawson  v 
Babcock,  40  Mich.  330;  Raynor  i*. 
Haggard,  18  Mich.  72;  Crane  v. 
O'Reiley,  8  Mich.  312;  Manchester  v 
Dlddridge,  3  Ind  360;  Smith  v.  Wood- 
ing, 20  Ala.  324;  Davidson  v.  Ernest, 
7  Ala.  817;  Moore  v.  Smith,  24  111.  512; 
Frisbie  r.  Price,  27  Cal.  253. 

The  cases  holding  a  contrary  doc- 
trine, in  the  absence  of  words  creating 
such  a  tenancy  in  the  contract,  are: 
Fall  v.  Ilazelrigg,  45  Ind.  576;  Krate- 
mayer  v.  Brink,  17  Ind.  509;  Newby  v. 
Vestal,  6  Ind.  412;  Cole  v.  Gill,  14  Iowa 
527;  Willis  v.  Wozencraft,  22  Cal.  607, 
616;  Blum  v.  Robertson,  24  Cal.  128, 
Brown  v.  Persons,  48  Ga.  60;  Ross  v. 
Van  Aulen,  42  N.  J.  L.  49;  Brewer  v. 
Craig.  18  N.  J.  L.  214;  Den  v.  Wash- 
brook,  15  N.  J.  L.  371;  Rogers  v.  Wiggs, 
12  B.  Mon.  (Ky.)  504;  Hayers  v. 
Hawks,  11  N.  H.  148;  Keller  v.  Klop- 
fer,  3  Colo.  132;  Klopfer  v.  Keller,  1 
Colo.  410;  Lyon  v.  Cunningham,  136 
Mass.  532;  Warner  v.  Bacon,  8  Gray 
(Mass.)  397;  Bacon  v.  Allen,  8  Cush. 
(Mass.)  33;  Hill  v.  Hill,  43  Pa.  St.  52S; 
Adair  v.  Stone,  81  Ala.  113;  Redden  r. 
Barker,  4  Harr.  (Del.)  179;  Mariner  v. 
Burton,  4  Harr.  (Del.)  69;  Jones  v. 
Hutchinson,  21  Tex.  370.  See  Harral 
v.  Leverty,  50  Conn.  46. 

6.  Goodenow  v.  Allin,  68  Me.  308; 
Davis  v.  Thompson,  13  Me.  209;  Ham- 
mon  v.  Douglas,  50  Mo.  434.  See 
statutes  of  Maine  and  Massarfiusetts. 

7.  Wilson  v.  Precott,  62  Me.  115; 
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though  at  common  law  a  strict  tenancy  at  will  requires  no  notice.1 
Such  a  tenancy  is  terminated  by  a  conveyance  of  the  fee  by  the 
landlord  ;*  or  by  lease  of  either  party  ;3  or  the  death  of  either;* 
or  a  violation  of  the  contract  of  tenancy  ;s  or  by  the  landlord 
exercising  arts  of  ownership  inconsistent  with  the  relation  of  the 
parties  ;6  or  by  the  tenant  committing  waste ;*  or  where  he 
abandons  the  premises.8 

A  tenant  at  will,  in  possession  of  the  premises,  may  maintain 
trespass  against  a  stranger  for  an  injury  to  the  premises  which  is 
not  permanent  in  its  character,9  but  he  cannot  sue  his  landlord 
for  advising  and  procuring  a  person  to  whom  the  latter  has  given 
a  lease  to  eject  the  tenant.10 


Cunningham  v.  Horton,  57  Me.  420; 
Wheeler  v.  Cowan,  25  Me.  2S3;  Lamed 
v.  Hudson,  60  Wash.  Ter.  102;  Brown 
v.  Kayser,  60  Wis.  1;  Munson  v.  Plum- 
mer,  59  Iowa  120;  Anderson  v.  Taylor, 
0Cal.  131;  Western  Union  T.  Co.  v. 
Fain,  52  Ga.  20;  Sanford  v.  Johnson, 
24  Minn.  172;  Hazeltine  v.  Colburn,  31 
N.  H.  4C6;  Currier  v.  Perley,  24  N.  H. 
219;  Russell  v.  Allard,  18  N.  H.  222; 
Shipman  v.  Mitchell,  64  Tex.  174; 
Clark  v.  Wheelock,  99  Mass.  14;  Hul- 
tain  v.  Munigle,  6  Allen  (Mass.)  220; 
Johnson  v.  Stewart,  11  Gray  (Mass.) 
181 ;  Prickett  v.  Ritter,  16  111.  96. 

1.  Esty  v.  Baker,  50  Me.  325;  With- 
ers v.  Larrabee,  48  Me.  ^70; Jackson  v. 
Aldrich,  13  Johns.  (N.Y.)  106;  Rich 
v.  Bolton,  46  Vt.  84;  Chamberlain  v. 
Donahue-,  45  Vt.  50;  Sheldon  v.  Davey, 
42  Vt.  637;  Ililsendgen  v.  Schick,  55 
Mich.  468;  Hudson  v.  Wheeler,  34  Tex. 
356;  Dunne  v.  Trustees  of  Schools,  39 
IU.  578. 

a.  A  taking  of  land  by  a  city  for  the 
purpose  of  widening  a  street,  without 
actual  eviction,  does  not  determine  the 
estate  of  a  tenant  at  will  of  the  land. 
A  conveyance  in  fee  of  a  portion  of  a 


74;  Curtis  v.  Galvin,  1  Allen  (Mass.) 
215;  Benedict  v.  Morse,  10  Mete 
(Mass.)  223;  Doak  v.  Donelson,  2 
Yerg.  (Tcnn.)  249;  Robinson  v.  Deer- 
ing,  56  Me.  357;  Esty  v.  Baker,  50  Mc. 
325;  McCann  v.  Rathbone,  8  R.  I.  403; 
Howell  v.  Howell,  7  Ired.  (N.  Car.) 
496. 

4.  Estv  v.  Baker,  50  Me.  321;;  Reed?. 
Reed,  48"  Me.  3S8;  Robie  v.  'Smith,  21 
Me.  114;  Say  v.  Stoddard,  27  Ohio  St. 
478;  Joy  v.  McKay,  70  Cal.  445;  Ferrin 
v.  Kenney,  10  Mete.  (Mass.)  294. 

5.  Lyon  v .  Cumming,  136  Mass.  542; 
Say  z\  Stoddard,  27  Ohio  478;  Bennock 
v.  Whipple,  12  Me.  346;  Ashley  v.  War- 
ner, 11  Gray  (Mass.)  43. 

6.  Reed  v.  Reed,  48  Me.  388:  Adams 
v .  McKesson,  53  Pa.  St.  81 ;  Pratt  v. 
Farrar,  10  Allen  (Mass.)  579;  Rising  v. 
Stannard,  17  Mass.  284;  Chamberlain  v. 
Donahue,  45  Vt.  50. 

7.  Philips  v.  Covert,  7  Johns.  (N. 
Y.)  1;  Daniels  v.  Pond,  21  Pick. 
(Mass.)  367;  Perry  v.  Carr,  44  N.  H. 
118. 

8.  Williams  v.  Cash,  27  Ga.  507; 
Cromnielin  v.  Thiess,  31  Ala.  412. 

».  Where  a  tenant  at  will  is  in  pos- 


parcel  of  land  determines  the  estate  of  session  of  premises  and  another  person 
a  tenant  at  will  in  the  entire  parcel.  If 
a  tenancy  at  will  is  terminated  between 
two  rent  days,  by  a  conveyance  of  the 
premises  by  the  landlord  to  a  third  per- 
son, the  tenant  is  not  liable  to  his  land- 
lord for  use  and  occupation  of  the 
premises  from  the  beginning  of  the 
term  to  the  date  of  the  conveyance. 
Emmes  v.  Freely,  132  Mass.  346;  Bun- 
ton  v.  Richardson,  10  Allen  (Mass.) 
260;  Havden  v.  Ahearn, 9Gray  (Mass.) 
438;  Kefleyf.  Waite,  12  Mete.  (Mass.) 
300;  Esty  v.  Baker,  50  Me.  325. 
S.  Lawton  v.  Savage,  136  Mass, 


in; 
Alex- 


Arnold  v.  Nash,  1  26  M  ass.  397; 
ander  v.  Carew,  13  Allen  (Mass.)  70; 
Rooney  v.  Gillespie,  6  Allen  (Mass.) 


enters  upon  the  land  and  treads  down 
the  grass,  and  throws  down  the  fences 
erected  by  the  tenant,  the  remedy  for 
the  trespass  belongs  to  the  tenant,  the 
injury  being  not  permanent  in  its  na- 
ture. Little  v.  Palister,  3  Me.  6;  Smith 
v.  Grant,  56  Me.  255;  Hilbourn  v.  Fogg, 
99  Mass.  1 1 ;  Foley  v.  Wyeth,  2  Allen 
(Mass.)  131. 

Where  a  tenant  at  will  is  in  the  act- 
ual possession,  he  may  maintain  tres- 
pass against  a  stranger,  for  cutting  and 
carrying  away  trees.  Hayward  v. 
Sedgley,  14  Me.  439. 
10.  Groustra  v.  Bourges,  141  Mass.  7. 
If  a  tenant's  lease  is  executed  by  two 
or  three  tenants  in  common,  he  gets 
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A  tenant  at  will  is  liable  for  rent  until  he  .has  given  the  statu- 
tory notice  of  his  intention  to  quit.1 

3.  Tenancy  from  Year  to  Year — (a)  DEFINITION. — Where  .one 
person  holds  lands  or  tenements  .under  a  demise  from  another 
and  no  certain  term  has  been  mentioned,  but  an  annual  rent  has 
been  reserved,  it  constitutes  a  tenancy  from  year  to  year.  It  is 
a  general  letting  without  limitation  as  to  time.9 

The  rent  may  be  payable  annually  ;8  or  it  may  be  payable 
quarterly  ;4  or  by  the  month  ;fi  or  it  may  be  in  consideration  of 
services  rendered  ;6  or  until  reimbursed  for  repairs  made  by  the 
tenant.* 

(p)  Implied  from  Holding  Over. — As  uncertainty  of  time 
is  the  principal  element  in  a  tenancy  from  year  to  year,  holding 
over  by  the  tenant  after  his  lease  has  expired  constitutes  by  far 
the  largest  number  of  tenancies  of  this  character.8 

Randolph,  4  Rawle  (Pa.)  123;  Thomas 
v.  Wright,  9  Serg.  &  R.  (Pa.)  87;. 
Beowdett  v.  Pierce.  50  Vt.  212;  Rich  v. 
Bolton,  46  Vt.  84;  Johnson  v.  Johnson, 
13  R.  I.  467;  Garrett  v.  Clark,  5  Oreg, 
464;  Western  etc.  Co.  v.  Lansing,  491 

k  Y.499. 

3.  Dumn  v.  Rothermel,  112  Pa.  St. 
272;  Hey  v.  McGrath,  81  Pa.  St.  310; 
Rich  v.  Bolton,  46  Vt.  84;  Sllsby  v. 
Allen,  43  Vt.  172;  Hall  v.  Wadsworth, 
28  Vt.  410;  Herrell  v.  Sizeland,  81  111. 
457;  Williams  v.  Deriar,  31  Mo.  13; 
Tierman  v .Johnson,  7  M0.43;  Stedman 
v.  Mcintosh,  5  Ired.  (N.  Car.)  L.  571. 

Presumption. — The  payment  of  rent 
is  not  always  conclusive,  but  presump- 
tive, subject  to  rebuttal.  Williamson 
v.  Paxton,  18  Gratt.  (Va.)475;  Waring 
v.  Louisville  etc.  R.Co.,19  Fed.  Rep.  863. 

4.  Lesley  v.  Randolph,  4 Rawle  (Pa.) 
"3- 

5.  Ridgely  v.  Stillwell,  25  Mo.  570. 

6.  Hanchettv.  Whitney,  2  Aik.  (Vt.) 
240. 

A  lease  at  an  annual  rent  payable 
monthly,  not  to  be  increased  so "  long 
as  paid  promptly,  is  a  tenancy  from 
year  to  year.  Hey  v.  McGrath,  81  Pa. 
St.  310. 

7.  Thomas  v.  Wright,  9  S.  &  R.  (Pa.) 
87. 

But  permission  to  occupy  where  no 
rent  is  reserved  is  not  a  tenancy  from 
year  to  year.  Williams  v.  Deriar,  31 
Mo.  13. 

8.  Stoppelkamp  v.  Mangeot,  42  Cal. 
316;  Sullivan  v.  Carv,  17  Cal.  80;  Clin- 
ton Wire  Cloth  Co",  v.  Gardner,  99  111. 
151;  Cairo  etc.  R.  Co.  v.  Wiggins 
Ferry  Co..  82  111.  230;  McKinney  v. 
Peck,  28  111.  174;  Miller  v.  Ridgeley.  19 
III.  App.  306;  Wolz  v.  Sanford,  10  111. 


sufficient  title  to  maintain  an  action  for 
possession  against  the  tenant  at  will,  of 
the  tenants  in  common.  Grundy  v. 
Martin,  143  Mass.  279. 

1.  Batchelder  r.  Batchelder,  2  Allen 
(Mass.)  105;  Whitney  v.  Gordon,  1 
Cush.  (Mass.)  266. 

Where  one  piled  wood  on  another's 
landing,  paying  therefor  at  six  cents  a 
cord,  he  became  a  tenant  at  will,  and  the 
tenancy  could  only  be  terminated  as 
other  tenancies  at  will.  Duley  v.  Kelley, 
74  Me.  556. 

If  a  tenancy  at  will  is  terminated  be- 
tween two  rent  days,  by  the  landlord's 
selling  the  premises,  the  tenant  is  not 
liable  for  rent  from  the  beginning  of  his 
term  to  the  day  of  the  sale.  Emmes  v. 
Feelev,  132  Mass.  346. 

S.  ftidgely  v.  Stillwell,  25  Mo.  570; 
Lafland  v.  Emory,  2  Har.  297;  Gartside 
v.  Outley,  58  111.  210;  Hunt  v.  Morton, 
18  III.  75;  Lark  in  v.  Avery,  23  Conn. 

^04;  Cody  v.  Quaterman,  12  Ga.  386; 
inow  v.  Clark,  80  Ind.  57;  Ross  v. 
Schneider,  30  Ind.  423;  Judd  v.  Fairs, 
53  Mich.  518;  Fuller  v.  Sweet,  30  Mich. 
237;  Young  v.  Young,  36  Me.  133; 
Bell  v.  Norris,  79  Ky.  48;  Ridgeley  v. 
Stillwell,  2^  Mo.  572;  Leavitt  v.  Lea- 
vitt,  74  N.  H.329;  Taggard  v.  Rosewelt, 
2  E.  D.  Smith  (N.  Y.)  100;  Jackson  v. 
Wilsey,  9  Johns.  (N.  Y.)  267;  Craske 
Christian  Union  Pub.  Co.,  17  Hun  (N. 
Y.)  319;  Den  v.  Snowhill,  23  N.  J.  L. 
448;  Townly  v.  Rutan,  20  N.  J.  L.  606; 
Den  v.  Drake.  14  N.J.  L.  523iJonesi>. 
Willis,  8  Jones  (N.  Car.)  430;  Pattonf. 
Axley,  5  Jones  (N.  Car.)  440;  Stedman 
v.  Mcintosh,  4  Ired.  (N.  Car.)  L.  291; 
Dumn  v.  Rothermel,  112  Pa.  St.  272; 
Hey  v.  McGrath,  81  Pa.  St.  310;  Clark 
v.  Harvey,  54  Pa.  St.  142;  Lesley  v. 
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Year  to  Tear. 


The  presumption  of  such  a  tenancy  from  year  to  year  may  be 
rebutted,  however.1 

Where  a  demise  is  for  a  term  of  years  at  an  annual  rental,  and 
the  tenant  holds  over,  paying  the  agreed  rate,  he  is  a  tenant  from 
year  to  year.3 


App.  136;  Clapp  v.  Paine,  18  Me.  264; 
Stockwell  v.  Marks,  17  Me.  451; 
Moshier  v.  Reding,  12  Me.  478;  Thie- 
band  v.  First  Nat.  Bk.,  42  Ind.  212; 
Gardner  v.  Couiss,  21  Minn.  33;  Hall 
r.  Meyers,  43  Md.  416;  Vrooman  v, 
McKaig,  4  Md.  450;  Bircher  v.  Parker, 
40  Mo.  113;  Finney  v.  St.  Louis,  39 
Mo.  177;  Hunt  v.  Bailey,  39  Mo.  257; 
Constant  v.  Abell,  36  Mo.  174;  Qumett 
v.  Carpenter,  35  Mo.  502;  St.  Louis 
etc.  R.  Co.  v.  Ludwig,  6  Mo.  App.  583; 
Clarke  v.  Howland,  85  N.  Y.  204; 
Jackson  v.  Salmon,  4  Wend.  (N.  Y.) 
327;  Yates  v.  Kinney,  19  Neb.  275; 
Laguerenne  v.  Dougherty,  35  Pa.  St. 
4s;  Logan  v.  Herron,  8  Serg.  &  R. 
(Pa.)  459. 

1.  Dubuque  v.  Miller,  11  Iowa  583; 
Grant  v.  White,  42  Mo.  285;  Williams 
f.Paxton,  i8Gratt.  (Va.)  475;  Sheldon 
v.  Davey,  4a  Vt.  637;  Stedman  v.  Gas- 
sett,  18  Vt.  346;  Shipman  v.  Mitchell, 
64  Tex.  174;  Secor  v.  Pestana,  37  111. 
525. 

2.  A  tenant  who  holds  over  after  an 
administrator's  sale  becomes  a  tenant 
from  year  to  year  under  the  purchaser. 
Burbank  v.  Dyer,  54  Ind.  392. 

A  tenant  for  a  year,  or  years,  who 
holds  over  may  be  treated  as  a  tenant 
for  another  year  upon  the  same  terms 
as  the  lease.  Wolz  v.  Sanford,  10  111. 
App.  136. 

Where  the  tenant  holds  over  after 
the  expiration  of  his  lease,  and  the 
lessor  receives  rent  accruing  subse- 
quently to  the  expiration  of  the  term, 
or  does  any  act  from  which  it  may  be 
inferred  that  he  intends  to  recognize 
him  still  as  such  tenant,  he  becomes 
thereby  a  tenant  from  year  to  year 
upon  the  conditions  of  the  original 
lease.  Allen  v.  Bartlett,  20  W.  Va.  46. 
See  also  Wolffe  v.  Wolffe,  69  Ala.  549; 
Critchfield  v.  Remaley,  21  Neb.  178; 
Brown  v.  Kayser,  60  Wis.  I. 

Where  a  tenant  for  a  year  or  years 
holds  over  after  the  expiration  of  his 
lease,  without  having  made  any  new  ar- 
rangement with  his  landlord  under 
which  such  holding  over  takes  place, 
the  landlord,  at  his  election,  may  treat 
the  tenant  as  a  trespasser,  or  as  a  ten- 
ant for  another  year,  upon  the  same 

6 


terms  as  in  the  original  lease,  and  this 
though  the  tenant  has  no  intenUon  of 
holding  over  for  a  year  or  of  paying 
the  same  rent.  The  law  fixes  the  ten- 
ant's liability  for  holding  over  inde- 
pendently of  his  intention.  The  legal 
presumption  of  a  renewal  from  the 
holding  over  cannot  be  rebutted  by 
proof  of  a  contrary  intention  on  the 
part  of  the  tenant  alone.  Clinton  Wire 
Cloth  Co.  v.  Gardner,  99  111.  151. 

On  June  23rd,  1882,  M  leased  a  house 
to  W,  the  lease  to  expire  at  12  m.  on 
the  20th  of  June,  1883,  and  to  be  M 
was  entitled  to  possession  at  that  time, 
without  giving  notice,  unless  by  another 
contract  he  consented  to  the  further  oc- 
cupancy of  the  premises  by  S.  If  up 
to  the  expiration  of  the  lease  M  had  ex- 
pressed no  intention  of  leasing  to  S  for 
another  year,  but  permitted  him  to  re- 
main in  possession  and  pay  rent  as 
before,  an  implied  contract  that  he 
should  occupy  the  property  another 
year  might  arise.  If.  however,  at  or 
before  the  expiration  of  the  lease  the 
tenant  was  informed  that  he  would  not 
be  allowed  to  occupy  the  premises  after 
the  expiration  of  the  lease  otherwise 
than  as  a  tenant  from  month  to  month, 
no  contract  that  he  should  occupy  the 
premises  for  a  year  could  be  implied, 
for  an  implied  contract  arises  from  the 
presumed  intention  of  the  parties,  and 
in  this  case  the  landlord  expressed  his 
intention  to  the  tenant,  and  the  tenant 
is  presumed  to  have  assented  to  the 
proposition.  Shipman  v.  Mitchell.  64 
Tex.  174. 

When  a  tenant  for  years  holds  over 
after  the  expiration  of  his  term,  the 
law  in  the  absence  of  evidence  to  the 
contrary  will  imply  an  agreement  to 
continue  the  lease"  for  another  year 
upon  the  same  terms  and  conditions, 
but  such  implication  is  destroyed  if  a 
new  contract,  essentially  different  in  its 
terms  and  conditions,  is  made,  and  the 
inference  is  fair  that  it  was  intended  to 
displace  the  old  one,  although  it  is  void 
under  the  Statute  of  Frauds.  If,  how- 
ever, the  tenant  continues  to  hold 
during  the  year  and  pay  his  rent,  which 
is  materially  reduced  by  the  new  con- 
tract, the  payment  and  acceptance  of 
76 
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The  mere  fact  of  the  tenant  holding  over  is  not  of  itself  suffi- 
cient to  imply  a  tenancy  from  year  to  year.  The  landlord  must 
in  some  manner  recognize  the  tenancy  by  the  acceptance  of  rent 
or  otherwise,1  but  the  evidence  to  establish  assent  may  be  con- 
flicting.9 

Where  the  tenancy  is  for  a  definite  term  less  than  a  year  and 
the  tenant  holds  over  it  is  for  a  like  period  as  the  first,3  unless  a 
contrary  intention  is  shown,4  or  the  rule  is  changed  by  statute.* 

Where  a  tenancy  of  this  character  is  established,  all  the  cove- 
nants of  the  expired  lease  or  contract  are  continued  in  force,  ex- 
cept as  to  time.* 

(c)  When  Not  Implied. — If,  however,  the  landlord  before 
the  expiration  of  the  term  notifies  the  tenant  that  he  will  not  be 
allowed  to  occupy  the  premises  otherwise  than  as  tenant  from 


the  rent  operate  as  a  full  recognition  of 
the  relations  of  landlord  and  tenant  as 
it  formerly  existed,  and  subject  the 
tenant  to  all  the  covenants  contained  in 
the  original  lease  so  far  as  they  are  ap- 
plicable to  the  new  order  or  condition 
of  things.  Singer  Mfg.  Co.  v.  Sayre, 
75  Ala.  270. 

1.  Cairo  etc.  R.  Co.  v.  Wiggins 
Ferry  Co.,  82  111.  230;  Allen  v.  Bartlett, 
20  W.  Va.  46;  Brown  v.  Kayser,  60  Wis. 
1 ;  NeumeUter  v.  Palmer,  8  Mo.  App. 
491. 

2.  A  tenancy  will  be  deemed  to  be 
from  year  to  year  under  the  Kansas 
statute  when  the  tenant  for  one  or  more 
years  holds  over,  even  though  the  evi- 
dence as  to  the  assent  of  the  landlord  is 
somewhat  conflicting.  Adams  Express 
Co.  v.  McDonald,  21  Kan.  680. 

When  the  tenant  held  over  in  order 
to  take  possession  of  certain  new 
premises  of  the  landlord  he  was  only 
held  liable  for  the  time  so  occupied. 
The  act  did  not  constitute  a  "holding 
over."  Wilcox  v.  Raddin,  7  111.  App. 
594* 

S.  Bollenbacker  v.  Fritts,  98  Ind.  50; 
Coomler  v.  Hefner,  86  Ind.  108;  Bright 
v.  McOnat,  40  Ind.  521;  Stopplekamp, 
v.  Mangeot,  42  Cal.  316.  323;  Skaggs  v. 
Elkus,  45  Cal.  154;  Blumenberg  v. 
Myres,  32  Cal.  93,  96;  Branton  v. 
O'Briant,  93  N.  Car.  99;  Felton  v. 
Hamilton  City.  6  Nev.  196;  Withers  v. 
Larrabee,  48  Me.  570;  Walker  v.  Fur- 
bush,  11  Cush.  (Mass.)  366;  Whitney 
■v.  Gordon,  1  Cush.  (Mass.)  266;  Mollis 
v.  Burns,  100  Pa.  St.  206;  Cook  r.  Neil- 
son,  10  Pa.  St.  41;  Morris  v.  Niles,  12 
Abb.  Pr.  (N.  Y.)  103;  Gibbons  v.  Day- 
ton, 4  Hun  (N.  Y.)  451;  Crei^hton  v. 
Sanders,  89  III.  543;  Clapp  v.  Noble,  84 
111.  6a;  Field  v.  Herrick,  14  111.  App. 


181;  People  v.  Darling,  47  N.  Y.  666; 
Geiger  r.  Baun,  6  Daly  (N.  Y.)  506; 
Hilsendegen  v.  Scheich,  55  Mich.  468; 
Woodrow  i'.  Michael,  13  Mich.  187; 
Huyser  v.  Chase.  13  Mich.  98;  Hurd  v. 
Whitsett,  4  Colo.  77;  Morgan  v.  U.  S., 
14  Ct.  CI.  319;  Western  Union  Tel.  Co. 
v .  Fain,  52  Ga.  18  (see  Ridgely  v.  Still- 
well,  25  Mo.  570);  Scully  v.  Murray,  34 
Mo.  420;  Neumeister  v.  Palmer,  8  Mo. 
App.  491 ;  Moore  v.  Moore,  41  N.  J.  L. 
S'S- 

Under  Indiana  Statute. — If  there  is 
no  limitation  as  to  time  and  the  rent  is 
payable  by  the  month  the  tenancy  is  from 
year  to  year,  and  made  so  by  statute  in 
Indiana.  Rothschild  v.  Williamson,  83 
Ind.  387;  Coomler  v.  Hefner,  86  Ind. 
108. 

4.  Vegely  v.  Robinson,  20  Mo.  App. 
199;  Withnell  v.  Petzold,  17  Mo.  App. 
669;  Hammon  v.  Douglas,  50  Mo.  434; 
Shipman  v.  Mitchell,  64  Tex.  174; 
McDevitt  v.  Lambert,  89  Ala.  536; 
Hoffman  v.  McCoflum,  93  Ind.  326. 

8.  Rothschild  v.  Williamson,  83  Ind. 
387;  Coomler  v.  Hefner,  86  Ind.  108; 
Hammon  v.  Douglas,  50  Mo.  434; 
Marmiche  v.  Roumieu,  11  La.  An.  477. 

6.  Vrooman  v.  McKaig,  4  Md.  450; 
Wolz  v.  Sanford,  10  111.  App.  136;  Gal- 
loway v.  Kerby,  9  111.  App.  501;  Field 
v.  Herrick,  14  llf.  App.  181 ;  Miller  v. 
Ridgely,  19  III.  App.  306;  Webster  v. 
Nichols,  104  111.  160;  Clinton  Wire 
Cloth  Co.  v.  Gardner,  99  111.  151;  Clapp 
v.  Noble,  84  111.  62;  McKinney  v.  Peck, 
28  111.  174;  N.  Y.  etc.  R.  Co.  v.  Ran- 
dall, 102  Ind.  453;  Bollenbacker  v. 
Fritts,  98  Ind.  50;'  Tunder  v.  Davis,  88 
Ind.  99;  Coomler  v.  Hefner,  86  Ind. 
108;  Tolle  v.  Orth,  75  Ind.  298;  Bur- 
bank  v.  Duyer,  54  Ind.  392;  Bank  v. 
Vevay,  42  Ind.  212;  Singer  Mfg.  Co.  v. 
1 


Digitized  by 


GoogI 


Kind!  of  Tenancy.    LANDLORD  AND  TENANT. 


Year  to  Ten. 


month  to  month,  a  tenancy  from  year  to  year  will  not  be  im- 
plied.1 

Where  the  tenant  holds  over  it  is  discretionary  with  the  land- 
lord whether  he  will  treat  the  tenant  as  a  trespasser  or  as  a  tenant 
for  another  year  upon  the  same  terms  as  in  the  original  lease.* 

The  intention  of  the  tenant  in  holding  over  is  also  material,  for 
if  his  holding  over  is  for  the  purpose  of  taking  possession  of  new 
premises,  it  will  rebut  the  presumption  of  a  tenancy  from  year 
to  year,8  and  if  at  the  time  the  lease  expires  the  parties  are  ne- 
gotiating for  occupying  another  portion  of  the  premises  at  a 
different  rent  the  tenant  cannot  be  held  for  another  year  if  he 
vacates  the  premises  in  a  reasonable  time  after  the  negotiations 
have  failed.* 

A  tenancy  from  year  to  year  may  also  be  created  by  the  par- 
ties where  by  reason  of  the  Statute  of  Frauds  the  contract  itself 
cannot  be  enforced  but  is  followed  by  use  and  occupation  of  the 
premises  by  the  tenant.6 


Sayre,  75  Ala.  270;  Wolffe  v.  Wolffe, 
6t)"Ala.  549;  Parker  v.  Hollis,  50  Ala. 
4x1;  Blumenberg  v.  Myres,  32  Cal. 
96;  Sullivan  v.  Cary,  17  Cal.  80;  Le 
Blanc  v.  Crawford,  00  Cal.  361;  Arm- 
strong v.  Bach,  20  La.  An.  190;  Brown 
v.  Parsons,  22  Mich.  24;  Love  v.  Law, 
57  Miss.  596;  Gardner  v.  Conirs,  21 
Minn.  33;  St.  Louis  R.  Co.  v.  Ludwig, 
6  Mo.  App.  583;  Constant  v.  Abell,  36 
Mo.  174;  Finney  v.  St.  Louis,  39  Mo. 
177;  Yates  v.  Kinney,  19  Neb.  275; 
Dorr  v.  Barney,  12  Hun  (N.  Y.)  259; 
Fongera  v.  Conn,  43  Hun  (N.  Y.)  454; 
Clarke  v.  Howland,  85  N.  Y.  204;  Fit- 
ton  v.  Inhabitants  etc.,  6  Nev.  196; 
Laguerenne  v.  Dougherty,  35  Pa.  St. 
45;  Estate  of  Miller,  3  Rawle  (Pa.) 
312;  Emerick  v.  Tavenor,  9  Gratt. 
(Va.)  220;  Russell  v.  Fabyan,  34  N. 
H.  218;  Depere  v.  Raynen,  05  Wis.  271. 

1.  Shipman  v.  Mitchell,  64  Tex.  174. 

a.  Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151;  Wolz  v.  Sanford,  10 
111.  App.  136;  Lambert  v.  Borden,  16 
111.  App.  432;  Wolffe  v.  Wolffe,  69  Ala. 
549;  Blain  v.  Everett,  36  Md.  73;  Smith 
v .  Littlefield,  51  N.  Y.  539;  Scuyler  v. 
Smith,  51  N.  Y.  309;  Hemphill  v. 
Flvnn,  i  Pa.  St.  144;  Brown  v.  Kayser, 
6o"Wis.  1. 

3.  Wilcox  v.  Raddim,  7  111.  App.  594 
(see  Clinton  Wire  Cloth  Co.  v.  Gard- 
ner, 99  111.  151);  Cairo  etc.  R.  Co.  v. 
Wiggins  Ferry  Co.,  82  111.  230;  Wolffe 
v.  Wolffe,  69  Ala.  549;  Condon  v.  Barr, 
47  N.J.  L.  113. 

4.  Smith  v.  AUt,  7  Daly  (N.  Y.)  492. 

5.  Coan  v.  Mole,  39  Mich.  454;  Will- 

6! 


iams  v.  Ackerman,  8  Oreg.  405;  Swan 
v.  Clark,  80  Ind.  57;  Koplitz  v.  Gus- 
tavus.  48  Wis.  48;  Dumn  r.  Rothermel, 
112  Pa.  St.  272;  Stewart  v.  Apel,  5 
Houst.  (Del.)  189;  Craske  v.  Christian 
Union  Pub.  Co.,  17  Hun  (N.  Y.)  319; 
Schuyler  v.  Leggett,  2  Cow.  (N.  Y.) 
660;  People  v.  Rickert,  8  Cow.  (N.  Y.) 
226;  Taggard  v.  Rosevelt,  2  E.  D. 
Smith  (N.  Y.)  100;  Strong  v.  Crosby, 
21  Conn.  398. 

When  a  person  cultivates  a  farm  on 
shares  and  makes  a  verbal  agreement 
to  cultivate  it  three  years  more  on 
shares,  although  it  is  within  the  Statute 
of  Frauds,  yet  it  will  be  supported  as  a 
tenancy  from  year  to  year  until  ended 
by  notice.  Coan  v.  Mole,  39  Mich.  454; 
Williams  v.  Ackerman,  8  Oreg.  405. 

Notice  to  quit  is  necessary  to  ter- 
minate a  lease  from  year  to  year,  or 
from  any  definite  period.  A  parol  de- 
mise of  land  for  more  than  three  yeare 
in  the  first  instance  creates  a  tenancy 
at  will  only,  and  this  satisfies  the  Stat- 
ute of  Frauds,  but  that  tenancy  at  will, 
like  any  other,  may  be  subsequently 
changed  into  a  tenancy  from  year  to 
year  by  payment  and  acceptance  of  the 
rent  annually,  or  other  circumstances 
indicating  that  to  be  the  intention  of 
the  parties.  Dumn  v.  Rothermel,  112 
Pa.  St.  212. 

A  tenancy  without  limitation  as  to 
time,  though  the  rent  is  payable 
monthly,  is  not  a  tenancy  from  month 
to  month,  but  from  vear  to  year. 
Scully  t'.  Murray,  34  Mo.  420;  Ridge- 
ly  v .  Stillwell,  25  Mo.  570;  Coomler  v. 
'8 


Digitized  by 


Google 


Kind*  of  Tenanoy.    LANDLORD  AND  TENANT.       Bhortw  Period*. 


(d)  How  Tenancy  Terminated.1 — A  tenancy  from  year  to 
year,  or  other  term  having  periodicity,  is  terminated  by  notice  to 
quit* 

And  such  notice  must  be  given  to  correspond  with  the  termi- 
nation of  the  current  period  of  the  occupancy.3 

4.  Tenancies  for  Shorter  Periods. — A  tenancy  for  a  fixed  period, 
less  than  a  year,  is  usually  governed  by  the  same  principles  as  a 
tenancy  from  year  to  year.  It  may  be  from  quarter  to  quarter, 
month  to  month,  or  week  to  week.  The  holding  over  implies  a 
term  of  the  same  duration  as  the  original  term  with  like  condi- 
tions.4 

It  is  in  fact  but  a  tenancy  for  years,  though  but  for  a  fractional 
part  of  a  year.5 

5.  Tenancy  for  Life6 — (a)  Definition. — A  tenancy  for  life  may 
be  created  by  act  of  the  parties  or  by  operation  of  law.  When 
it  is  by  act  of  the  parties  it  is  done  through  the  instrumentality 
of  a  deed,  lease  or  devise,  and  may  be  for  the  life  of  the  tenant, 
some  other  person  or  persons,  or  the  happening  of  an  event.* 

A  devise  of  the  rents  and  profits  of  land  for  life  is  equivalent 
to  a  devise  of  the  land  itself  for  such  period.8 

Where  it  is  by  operation  of  law,  the  estate  is  thrown  upon  the 
tenant  as  in  case  of  dower  and  tenancy  by  curtesy.8 

It  is  only  that  feature  of  a  life  estate  wherein  the  tenant  is 

Hefner,  86  Ind.  108;  Rothchild  v.  As  a  usual  thing  the  statute  fixes  the 
Williamson,  83  Ind.  387;  Laughran  v.   period   for    which    notice   must  be 


Smith,  75  N.  Y.  205. 

1.  See  also  infra,  this  title,  Ten- 
ancy, How  Terminated. 

2.  Warner  v.  Hale,  65  111.  395;  Clapp 
v .  Paine,  18  Me.  264;  Moshier  v.  Red- 
ing, 12  Me.  478;  Pugsley  v.  Aikin,  11 
N.  Y.  494;  Detroit  Savings  Bank  v. 
Bellamy,  49  Mich.  317;  Coomler  v. 
Hefnef,  86  Ind.  108;  Den  v.  Snowhill, 
23  N.  J.  L.  448;  Stedman  v.  Mcintosh, 
4  Ired.  (N.  Car.)  L.  291;  Dumn  v. 
Rothermel,  112  Pa.  St.  272;  Wilson  v. 
Smith,  5  Yerg.  (Tenn.)  379;  Stopple- 
kamp  v.  Mangeot,  42  Cat.  316. 

3.  Walker  v.  Sharpe,  14  Allen  (Mass.) 
43;  Hart  v.  Lindley,  50  Mich.  20;  De- 
troit Savings  Bank  v.  Bellamy,  49 
Mich.  317;  Thieband  v.  Bank  etc.,  42 

^nd.  212;  Sanford  v.  Hervey,  11  Cush. 
(Mass.)  93;  Kinsey  v.  Minnick,  43  Md. 
112;  Petsch  v.  Biggs,  31  Minn.  392; 
Gunn  v.  Sinclair,  52  Mo.  327;  Reeder 
v.  Sayre,  70  N.  Y.  180;  People  v. 
Darling,  47  N.  Y.  666;  Logan  v.  Her- 
ron,  8  S.  &  R.  (Pa.)  459;  Waters  v. 
Young,  11  R.  I.  1;  Thurber  v.  Dwyer, 
10  R.  I.  355;  Boudette  v.  Pierce,  50  Vt. 
212;  Critchfield  v.  Remaley,  21  Neb. 
178;  Brown  v.  Kayser,  60  Wis.  1; 
Brounell  v.  Welch,  91  111.  523;  Milling 
v.  Becker,  96  Pa.  St.  182. 
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given. 

It  is  not  terminated  by  the  death  of 
either  the  landlord  or  tenant;  nor  will 
a  conveyance  by  the  former  or  waste 
by  the  latter  have  such  effect.  Young 
v.  Young.  36  Me.  133. 

If  the  tenant  holds  over  after  the  end 
of  the  current  period  he  will  be  liable 
for  rent  for  the  full  period.  Milling  v. 
Becker,  96  Pa.  St.  182. 

4.  Hollis  v.  Burns,  100  Pa.  St.  206; 
Bollenbacker  v.  Fritts,  98  Ind.  50; 
Coomler  t>.  Hefner,  86  Ind.  108;  Stopple- 
kamp  v.  Mangeot,  42  Cal.  323;  Blume%- 
berg  v.  Myers,  32  Cal.  96;  Branton  v. 
O'Briant,  93  N.  Car.  99. 

5.  Siopplekamp  v.  Mangeot,  42  Cal. 
316;  Brown  v.  Bragg,  22  Ind.  122; 
Shaffer  v.  Sutton,  5  Binn.  (Pa.)  228. 

6.  See  Estates,  vol.  6,  p.  875. 

7.  2  Blackstone  Com.  120;  4  Kent's 
Com.  25;  Kenney  v.  Wentworth,  77 
Me.  203;  Flagg  v.  Badger,  58  Me.  25S; 
Purdy  v.  Havt.  92  N.  Y.  446;  Warner 
v.  Tanner,  3S  Ohio  St.  118;  Roseboom 
v.  Van  Vechten,  5  Den.  (N.  Y.)  414; 
Hewlins'p.  Shippamen,  5  Barn.  &  C. 
221. 

8.  Thompson  t'.  Schenck,  16  Ind.  194. 

9.  See  Dower,  vol.  5,  p.  884,  and 
Curtesy,  vol.  4,  p.  95s. 
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required  to  make  stated  payments  of  interest  or  rent,  or  an 
equivalent,  to  the  reversion,  or  that  is  properly  cognizable  in  this 
connection. 

(6)  How  CONSTITUTED. — When  a  life  N  tenant  is  required  to 
make  regular  payments  of  interest  or  rent  to  the  owner  of  the 
reversion,  the  relation  of  landlord  and  tenant  is  created.1 

A  verbal  permission  to  occupy  land  is  but  a  tenancy  at  will  or 
for  years,2  unless  the  possession  has  been  so  long  as  to  create  a 
life  tenancy  by  presumption.3 

It  is  usually  created  by  deed,  lease  or  will,4  in  which  the  inten- 
tion of  the  lessor  usually  governs  as  to  the  construction. 

(c)  Tenant's  Rights  and  Liabilities. — The  tenant  for  life 
is  unrestricted  as  to  the  use  of  the  premises,  provided  he  does  no 
act  to  permanently  injure  the  value  of  the  reversion,5  and  he 
may  transfer,  lease  or  mortgage  the  estate,®  sue  for  an  injury  to 
his  possession  ;T  open  mines  upon  the  premises  and  operate  the 
same  :8  take  from  the  premises  the  necessary  firewood,  to  be 
used  on  the  estate;*  and  timber  for  necessary  repairs  on  the 
buildings,  but  cannot  cut  timber  for  new  buildings,10  and  is  entitled 
to  a  homestead  in  the  premises.11 

A  tenant  for  life  is  liable  for  waste  by  whomsoever  committed,1* 
but  it  does  not  work  a  forfeiture  of  his  estate.18 

He  is  required  .to  make  all  necessary  repairs,14  if  they  are  ordi- 
nary and  reasonable,16  and  must  pay  all  interest  on  encumbrances 


1.  Read  v.  Kitchen,  i  Am.  Law  Reg. 
635;  Wood  v.  Davis.  6  lr.  L.  R.  50. 

2.  Hooten  v.  Holt,  139  Mass.  54; 
Bailev  v.  Ward,  32  La.  An.  839;  Byers 
r.  Biers  (Mich.),  32  N.  W.  Rep.  831; 
Garrett  v.  Clark,  5  Oreg.  464. 

8.  Sellick  v.  Starr,  s  Vt.  255. 

4.  Houston  v.  Smith,  88  N.Car.  312; 
People  v.  Gillis,  24  Wend.  (N.  Y.)  201; 
Stewart  v.  Clark,  13  Met.  (Mass.)  79; 
Green  v.  Sutton,  50  Mo.  j86;  Garrett  v. 
Clark,  5  Oreg.  464;  Waggoner  v.  Speak, 
3  Ohio  293. 

'8.  Chicago  etc.  R.  Co.  v.  Goodwin, 
111  111.  273;  Clunent  v.  Wheeler,  25  N. 
H.  361. 

6.  Schee  v.  McQuilken,  59  Ind.  269; 
Smith  v.  Jewett,  40  N.H.  530;  Sulton  v. 
Casselleggi,  77  Mo.  397;  Sinclair  v. 
Jackson,  8  Cow.  (N.  Y.)  543. 

7.  Sagar  v  Eckert,  3  111.  App.  412; 
Zimmerman  v.  Shreve,  59  Md.  31:7. 

8.  Sayers  r.  Hoskinson,  110  Pa.  St. 
473;  Shoemaker's  Appeal,  106  Pa.  St. 
392;  Westmoreland  Coal  Co.'s  Appeal, 
8:;  Pa.  St.  344;  Reed  v.  Reed,  16  N.J. 
Eq.  248;  Richardson  v.  Richardson,  72 
Me.  403.  (See  Barton  Coal  Co.  v. 
Cox,  39  Md.  133.)  Franklin  Coal  Co. 
v.  McMillan,  49  Ind.  549. 


■  ».  Smith  v.  Jewett,  40  N  H.  530; 
VanDeusen  v.  Young,  29  N.  Y.  030 
(See  Robertson  v.  M odors,  73  Ind.  43); 
Padelford  v.  Padelford,  7  Pick.  (Mas*.) 
152;  Zimmerman  v.  Shreve,  59  Md. 
357;  Cannon  v.  Barry.  59  Miss.  2S9; 
Loomis  v.  Wilbur,  s  Mason  (L*.  S.)  13; 
Miles  v.  Miles,  32  N.  H.  147. 

10.  Fuller  v.  Wason.  7  N.  H.  343; 
Moores  v.  Wait,  3  Wend.  (N.  Y.)  104. 

11.  Loeb  v.  McMahon.  89  111.  4S7; 
Potts  v.  Davenport,  79  III.  455. 

18.  Wade  v.  Malloy,  16  Him  (N.  Y.) 
226;  McCay  v.  Wait.  5  Barb.  (N.  Y.) 
225;  Porch  V.  Fries,  18'  N.  J.  Eq.  204; 
Stetson  v.  Day.  51  Me.  434;  Cargill  v. 
Sewall,  10  Me.*2SS;  Foot  v.  Dickinson, 
2  Met.  (Mass.)  61;  Fay  v.  Barry.  50 
Miss.  289;  Stout  v.  Dunning,  72  Ind.- 
343;  Wood  v.  Griffin,  46  N.  H.  230; 
Beers  v.  Beers,  21  Mich.  464. 

18.  Phelan  v.  Boylan,  25  Wis.  679; 
Stout  v.  Dunning,  72  Ind.  343. 

14.  Wilson  v.  Edmonds,  24  N.H.  517; 
Haulenbeck  v.  Cronkright,  23  N.J.  Eq. 
407. 

IB.  Clemence  v.  Steere,  1  R.  I.  271; 
Wilson  v.  Edmonds,  24  N.  H.  517; 
Hudson  v.  Hudson  etc.,  5  Munf.  (VaJ 
180. 
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existing  on  the  date  of  tenancy,1  but  is  not  liable  for  the  prin- 
cipal debt.* 

(d)  Rights  of  Landlord.8 — The  owner  of  the  reversion 
may  protect  his  interest  against  permanent  injury  committed  by 
the  tenant,4  or  by  a  stranger,5  and  during  the  continuancy  of  the 
tenancy  may  establish  his  title  or  remove  clouds  therefrom.6 

He  is  not  bound  by  the  acts  or  admissions  of  the  tenant,'  nor 
can  the  tenant  hold  adversely  to  him.8 

0)  How  Tenancy  Is  Terminated.9— An  estate  for  several 
lives  is  terminated  only  on  the  death  of  the  last  one,  unless  it  is 
during  their  joint  lives,  in  which  case  it  terminates  on  the  death 
of  either. 

It  may  be  terminated  by  the  happening  of  an  event,  if  such 
event  is  the  contingency  on  which  the  estate  rests.10 

6.  Tenancy  in  Fee.11 — Except  in  cases  where  a  perpetual  lease  is 
made,  or  where  there  is  a  conveyance  in  fee  with  rent  reserved, 
there  is  but  little  to  be  said  on  the  subject  in  this  connection.  A 
lease  in  fee  or  perpetuity  vests  a  freehold ; 18  or  it  may  be  an 
easement,18  and  the  rent  becomes  a  perpetual  charge  upon  the 
land,14  and  the  lessee  is  liable  on  his  express  covenant  to  pay  rent 
notwithstanding  the  land  may  be  conveyed.16 

7.  Lodgings  and  Apartments.— See  Lodginos  and  Apart- 
ments. 

III.  Bights  and  Liabilities  of  Lahdloed— 1.  Under  Covenants 
etc.  in  Lease. — See  Lease. 

2.  In  Becovery  of  Bent. — See  infra  Rent. 

3.  In  Becovery  of  Possession.— See  infra  LANDLORD'S  POSSES- 
SORY Remedies. 

4.  Farming  on  Shares. — See  CROPS.  * 


1.  Thomas  v.  Thomas,  27  N.  J.  Eq. 
356;  Clark  v.  Middlesworth,  82  Ind. 
240;  Barnum  v.  Barnum,  42  Md.  251. 

The  income  ot  the  estate,  however, 
must  be  sufficient  for  such  purpose. 
Clark  v.  Middlesworth,  82  Ind.  240. 

2.  Barnum  v.  Barnum,  42  Md.  25; 
Sheldon  v.  Ferris,  45  Barb.  (N.Y.)  124; 
Thomas  v.  Thomas,  17  N.  J.  Eq  356. 

3.  See  also  infra,  this  title,  Rights 
and  Liabilities  of  Landlords. 

4.  Van  Deusen  v.  Young,  29  N.  Y.  9;. 
Putnev  v.  Lapham,  10  Cush.  (Mass.) 
232;  Wood  7'.  Griffin,  46  N.  H.  230; 
Porch  v.  Fries,  18  N.  J.  Eq.  204;  Forsey 
v.  Luton,  2  Head  (Tenn.)  186;  Hamden 
v.  Rice,  24  Conn  350,  357. 

B.  Beavers  v.  Trimmer,  25  N.  J.  L. 
97;  Pons  v.  Clarke.  20  N.'j.  L.  536; 
Randall  v.  Cleavelnnd.  6  Conn.  330. 

6.  Burkey  v.  Self,  4  Sneed  (Tenn.) 
121 ;  Simmons  v.  McKay,  5  Bush  (Ky.)  25. 

7.  Hoagland  v.  Crum.  113  111.  365; 
Hubbeil  v.  Hubbell,  22  Ohio  St.  208; 


McGregor  r.  Wait,  10  Gray  (Mass.)  72; 
Pool  v.  Morris,  29  Ga.  374;  Bengengren 
v.  Aldrich.  139  Mass.  259. 

8.  Keith  v.  Keith,  80  Mo.  lit,;  Pickett 
v.  Doe,  74  Ala.  122;  Pratt  v.  Churchill, 
42  Me.  471;  Christie  v.  Gage,  71  N.  Y. 
189;  Nicholson  v.  Caress,  59  Ind.  39. 

•.  See  also  infra,  this'  title,  Ten- 
ancy How  Terminated. 

10.  Wilmarth  v.  Bridges,  1 13  Mass. 
407.  See  Alexander  v.  Tollesten  Club, 
no  III.65. 

11.  See  also  Estates,  vol.  6,  p.  875. 

12.  Delaware  etc.  R.  Co.  v.  Sander- 
son, 109  Pa.  St.  583. 

IS.  Bissell  v.Grant,  35  Conn.  2S8,  295. 

14.  Central  Bank  v.  Heydorn,  48  N. 
Y.  260;  Van  Rensselaer  v.  Dennison, 
35  N.  Y.  393;  Hannen  v.  Ewalt,  18  Pa. 
St.  9;  Charnley  v.  Hansbury,  13  Pa. 
St.  16;  Cowton  v.  Wickersham,  54  Pa. 
St.  302. 

IB.  Smith  t'.Harrison,  42  Ohio  St.  1S0; 
Worthington  r.  Hews,  19  Ohio  St.  60. 
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5.  Authority  Over  Estate  Leased. — A  landlord  who  owns  the  re- 
version in  fee  may  maintain  an  'action  against  his  tenants  before 
the  term  expires  for  an  injury  to  the  freehold,1  or  he  may  main- 
tain case  against  a  trespasser  for  pulling  down  the  house,'  but 
he  has  no  right  to  make  an  alteration  in  the  demised  premises 
during  the  term  against  the  tenant's  consent,8  or  maintain  tres- 
pass for  an  entry  upon  the  land  while  in  the  possession  of  a 
tenant.4 

He  cannot,  however,  recover  for  damages  to  the  tenant.5 


1.  Ray  v.  Ayers,  5  Duer  (N.  Y.)  494; 
Robinson  r.  riime,  70  N.  Y.  147;  V  an 
Deusen  v.  Young,  29  N.  Y.  1;  Robin- 
son v.  Wheeler,  25  N.  Y.  252;  Austin 
t'.  Hudson  etc.  R.  Co.,  25  N.  Y.  334; 
Smith  v.  Felt.  50  Barb.  (N.  Y.)  612; 
Wood  v.  Williamsburgh.  46  Barb.  (N. 
Y.)  601;  Hardrop  v.  Gallagher,  2  E.  D. 
Smith  (N.  Y.)  523;  Freer  v.  Stotenbur, 

2  Keyes  (N.  Y.)  467;  Rich  v.  Ponfield, 
1  Wend.  (N.  Y.)  3S0;  Gourdier  v. 
Cormack,  2  E.  D.  Smith  (N.  Y.)  200; 
Chicago  v.  McDonough,  112  111.  85; 
Taylor  v.  Koshetz,  8S  III.  479;  Lach- 
man  v.  Deisch,  71  111.  59;  Goodell  r. 
Lassen,  69  111.  145;  McConnell  v. 
Kibbe.  33  111.  175;  Bannon  v.  Mitchell, 
6  111.  App.  17;  Gould  v.  Sternburg,  4 
111.  App.  439;  Randall  v.  Cleaveland,  6 
Conn.  330;  Grogan  v.  Broadway  etc.. 
14  Mo.  App.  5SS;  Parker  v.  Shackle- 
ford,  6i  Mo.  68;  Fitch  v.  Gosser,  54  Mo. 
267;  Files  v.  Mayoon,  4J  Md.  104; 
Halsey  v.  Lehigh  etc.  R.  Co.,  45  N.  J. 
L.  26;  Moore  v.  Townshend,  33  N.J. 
L.  284;  Beaver  v.  Trimmer,  25  N.J.  L. 

.97;  Potts  v.  Clark,  20  N.  J.  L.  536; 
Dutro  v.  Wilson,  4  Ohio  St.  101 ;  Wood 
v.  Griffin,  46  N.  H.  230;  George  v. 
Fisk,  32  N.  II.  32;  Russell  v.  Fabyan, 

"34  N.  H.  218;  Stoltz  v.  Kretschmar,  24 
Wis.  283;  Kilfoy  v.  Hall,  2  Cleve.  L. 
Rep.  369;  Buver  v.  Hill,  1  Bing.  N.  C. 

California  Dry  Dock  Co.  i'.  Arm- 
strong, S  Sawy.  523;  Smith  v.  Martin, 

3  Saund.  397;  Cannon  v.  Hatcher,  1 
Hill  (S.  C.)  260;  Patrick  v.  Ruffners,  2 
Rob.  (Va.)  209;  Bascom  v.  Dempsey, 
143  Mass.  409;  Dearborn  v.  Willman, 
130  Mass.  238;  Bartlett  v.  Boston  etc. 
Co.,  122  Mass.  209;  Hartwell  v.  Kelly, 
117  Mass.  235;  Cashing  v.  Kenfield,  5 
Allen  (Mass.)  307;  Sherman  v.  Fall 
River  I.  W.  Co,  2  Allen  (Mass.)  524; 
Sparhawk  v.  Bagg,  16  Gray  (Mass.) 
^83;  Keay  v.  Goodwin,  16  Mass.  1; 
Taylor  v.  Townsend,  8  Mass.  411,  415; 
Shattuck  v.  Gragg,  23  Pick.  (Mass.)  88; 
Lienow  v.  Ritchie,  8  Pick.  (Mass.)  235; 
Baker  v.  Sanderson,  3  Pick.  (Mass.) 


348;  Putney  v.  —apham,  10  Cush. 
(Mass.)  232;"  Dickinson  v.  Goodspeed, 
8  Cush.  (Mass.)  119;  Ingraham  v.  Dun- 
nell,  5  Met.  (Mass.)  118,  125;  Tobias  v. 
Cohn,  36  N.  Y  363:  Schermer- 
horn  v.  But  II,  4  Den.  (N.  Y.)  422; 
Wickham  v.  Freeman,  12  iohns.  (N.Y.) 
183;  Eno  v.  Delvecchio,  6  Duer  (N.Y.) 
17;  Lindenbower  z>.  Bentley,  86  Ma 
jij;  Roussin  v.  Benton,  6  Mo.  592; 
Tilgham  t>.  Crason,  4  Harr.  (Del.)  341; 
Shaw  v.  Mussey,  48  Me.  247;  Young 
v.  Young,  36  Me.  133;  Little  v. 
Palister,  3  Me.  6;  Hope  v.  Cason,  3  B. 
Mon.  (K^-.)  544,  547;  Britton  v.  Moody, 
5  J.;.  Marsh.  (Ky.)  399;  La.  &  O.  R.Co. 
v.  Ridel,  7  Dana  (Ky.)  250;  Clark  v. 
Smith,  25  Pa.  St.  137;  Uttendorffer  v. 
Saegers,  50  Cal.  490;  Miller  v.  Fulton, 
4  Ohio  433;  Gibbons  v.  Dillingham,  10 
Ark.  9;  Gunsolus  v.  Lormer,  54  Wis. 
630;  Stoltz  v.  Kretschmer,  24  Wis.  283; 
Smith  v,  Fortiscue,  3  Jones  (X.  Car.) 
6c;  Reynolds  v.  Williams,  1  Tex.  311; 
Catlin  v.  Hayden.  1  Vt  375;  Carroll  v. 
Rignev,  15  R".  I.  81. 

a.  Ott  v.  Grice,  4  Dev.  L.  (N.  Car.) 
477- 

S.  Kauser  v.  New  Orleans.  17  La. 
Ann.  17S;  State  v.  Piper.  89  N.  Car. 
551;  Henly  v.  Neal,  2  Humph.  (Tenn.) 
SS1- 

4.  Robertson  r.  George,  7  N.  H. 
306;  Anderson  'r.  Nesmith,  7  N.  H. 
167. 

The  lessor  of  a  mill  cannot  maintain 
an  action  for  the  diversion  of  water 
during  the  continuance  of  the  lease. 
The  lessor  cannot  claim  damages  for  a 
diminution  of  rent  of  a  mill  by  reason 
of  the  diversion  of  the  water,  unless 
such  diminution  of  rent  is  alleged  in 
the  writ.  Moody  v.  King.  74  Me. 
497- 

5.  Chicago  v.  McDonough,  112  111. 
85;  Breed  v.  Lynn,  126  Mass.  367;  Gees. 
t\  Fleming,  1 10  Mass.  39;  Uttendorffer 
v.  Saegers,  50  Cal.  496;  Dunlap  v. 
Toledo  etc.  R.  Co.  50  Mich.  470; 
Stolz  v.  Kretschmar,  24  Wis.  2S3. 
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6.  Conveyance  of  Reversion. — Where  the  owner  of  the  reversion 
grants  the  whole  or  a  part  of  the  premises  the  lessee  is  bound  to 
pay  the  whole  or  part  of  the  rent  to  the  grantee,  and  such  gran- 
tee has  all  the  remedies  to  enforce  payment  which  the  lessor 
had,1  and  the  grantee  may  sue  in  his  own  name  to  recover  such 
rent* 

Where  no  reservation  is  made,  the  sale  of  leased  land  carries 
with  it  the  accruing  rent,3  and  all  the  grantor's  rights  in  a  lease 
of  the  premises,4  and  vests  the  grantee  with  power  to  re-enter 
upon  a  forfeiture  for  breach  to  the  same  extent  as  the  former 
had.5 

Where  the  reversion  is  levied  on  and  sold,  the  rent  will  pass  to 
the  purchaser  as  an  incident  to  the  reversion,6  and  likewise  passes 


1.  Crosby  v.  Loop,  13  111.  625;  Hat- 
field v.  Lockwood,  18  Iowa  296;  Dudley 
v.  Lee,  39  111.  339;  Rucker  v.  Wheeler, 
39  111.  436;  Price  v.  Pittsburg  etc.  R. 
Co.,  34  111.  13;  Purdy  v.  Rakestraw,  13 
111.  App.  480;  Scheidt  v.  Belz,  4  111. 
App.  431;  Lufkin  v.  Preston,  52  Iowa 
235;  Knorr  v.  Raymond,  73  Ga.  749; 
Howland  v.  Coffin,  12  Pick.  (Mass.) 
125;  Patten  v.  Deshon,  1  Gray  (Mass.) 
327;  Mason  v.  Bascom,  3  B.  Mon.  (Ky.) 
2^9.  272;  Page  v.  Esty,  54  Me.  319; 
Hansen  v.  Prince,  45  Mich.  519;  Kelley 
v.  Clancev,  15  Mo".  App.  519;  Green  v. 
Mo.  Pac.'R.  Co.,  S2  Mo. '653;  Gunn  v. 
Sinclair,  52  Mb.  327;  Fanning  v. 
Voelker.  40  Mo.  129;  Decoursey  v. 
Guarantee  etc.  Co.,  81  Pa.  St.  217; 
Duff  v.  Fitzwater,  54  Pa.  St.  254;  White 
v.  Arthurs,  24  Pa.  St.  96;  Mortimer  v. 
O'Reagan,  10  Phil.  (Pa.)  500;  Corning 
v.  Troy  etc.  Factory,  34  Barb.  (N.  Y.) 
4S5;  Main  v.  Green,  32  Barb.  (N.  Y.) 
44S;  Main  v.  Davis,  32  Barb.  (N.  Y.) 
461;  Ryerss  v.  Farwell,  9  Barb.  (N.  Y.) 
615;  Smith  v.  Harrison,  42  Ohio  St. 
tSo;  Masury  v.  Southworth.  9  Ohio  St. 
341 ;  Marley  v.  Rodgers,  5  Yerg.(Tenn.) 
220. 

2.  Scott  v.  Lunt,  7  Pet.  (U.  S.)  596; 
Abercrombie  v.  Redpath,  1  Iowa  m; 
Kendall  v.  Carland,  5  Cush.  (Mass.)  74. 

3.  Dixon  v.  Niccolls,  39  111.  373; 
Gale  v.  Edwards,  52  Me.  363;  York  v. 
Jones,  2  N.  H.  454;  Alton  v.  Pickery,  9 
X.  H.  494;  Kimball  v.  Pike,  18  N.  H. 
419;  Velter's  Appeal,  99  Pa.  St.  52; 
Sutliff  v.  Atwood,  15  Ohio  St.  186; 
Lathrop  v.  Clewis,  63  Ga.  282,  287; 
Toler  v.  Seabrook,  39  Ga.  14;  Baldwin 

Walker,  21  Conn.  168;  Fay  v.  Hol- 
loran,  35  Barb.  (N.  Y.)  295;  Alabama 
Gold  Life  Ins.  Co.  v.  Oliver,  78  Ala. 
15S;  Steed  v.  Hinson,  76  Ala.  298; 
Westmoreland  v.  Foster,  60  Ala.  448: 
Tubb  v.  Fort,  58  Ala.  277;  Pope  v. 


Harkins,  16  Ala.  321;  Randolph  v. 
Carlton,  8  Ala.  606;  Bryson  v.  Mc- 
Creary,  102  Ind.  1;  Page  v.  Lashley, 
15  Ind.  152;  Sampson  v.  Grimas,  7 
Blackf.  (Ind.)  176;  Peck  v.  Northrop, 
17  Conn.  220;  Childers  v.  Smith,  10  B. 
Mon.  (Ky.)  235,  237;  Miller  v.  Stagncr, 

3  B.  Mon.  (Ky.)  58;  Combs  v.  Branch, 

4  Dana  (Ky.)  547;  Lufkin  v.  Preston, 
52  Iowa  235;  Townsend  v.  Isenberger, 
45  Iowa  670;  Gale  v.  Edwards,  52  Me. 
363;  Winslow  v.  Rand,  29  Me.  362; 
Bloodworth  v.  Stevens,  57  Miss.  476; 
Perrin  v.  Lepper,  34  Mich.  292;  John- 
son v.  Hines,  61  Md.  122;  Martin  v. 
Martin,  7  Md.  36S;  Vaughan  r.  Locke, 
27  Mo.  290;  Biddle  v.  Hussman,  23  Mo. 
507;  Buffum  v.  Deane,  4  Gray  ( Mass.) 
385:  Patton.  v.  Deshon,  1  Gray  325; 
Ryerson  r.  Quackenbush,  26  N.  J.  L. 
236;  Condit  v.  Neighbor,  13  N.  J.  L. 
83;  Farley  v.  Craig,  11  N.  J.  L.  263; 
Bowman  v.  Keleman,  65  N.  Y.  598; 
Pollock  v.  Cronise,  12  How.  Pr.  (N.  Y.) 
363;  Holly  v.  Hollv,  94  N.  Car.  670; 
Wilcoxon  v.  Donefly,  90  N.  Car.  245; 
Lancashire  v.  Mason,  75  N.  Car.  455; 
Bullard  v.  Johnson,  65  N.  Car.  436; 
Kornegay  v.  Collier,  65  N.  Car.  69; 
Fauekner  v.  Warren,  1  Tex  App.  638; 
Shollenberger  v.  Filbert,  44  Pa.  St.  404; 
Burns  v.  Cooper,  31  Pa.  St.  426;  Leon- 
ard v.  Burgess,  16  Wis.  42;  Ellis  v. 
Foster,  7  Heisk.  (Tenn.)  131 ;  Gibbons  v. 
Ross,  2  Head  (Tenn.)  437. 

4.  Hatfield  v.  Lockwood,  18  Iowa 
296;  Mayor  etc.  of  Baltimore  v.  White. 
2  Gill  (Md.)  444;  Fanning  v.  Voelker, 
40  Mo.  129. 

5.  Page  v.  Esty,  54  Me.  3 19.  (See 
Trask  v.  Wheeler,  7  Allen  (Mass.) 
109.) 

6.  Montague  v.  Gay,  17  Mass.  439; 
Keay  v.  Goodwin,  16  Mass.  1;  Newall 
v.  Wright,  3  Mass.  138,  153. 

The  rent  will  be  apportioned  between 
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to  a  devisee  or  heir.1 

But  the  sale  of  the  reversion  does  not  carry  with  it  the  rents 

in  arrear.* 

7.  Landlord's  Eight  of  Re-entry. — If  the  tenant  abandons  the 
premises  before  the  expiration  of  his  term,  or  the  term  has  ended, 
the  landlord  has  a  right  to  re-enter.8 

But  he  cannot  re-enter  on  the  ground  of  a  forfeiture  for  the 
nonpayment  of  rent  without  a  strict  compliance  with  all  the  for- 
malities required  by  the  common  law,  as  by  making  a  demand  for 
the  amount  of  rent  due,  on  the  last  day,  on  the  premises,  and  at 
a  convenient  time  before  sunset  ;4  and  if  the  breach  complained 
of  be  the  nonpayment  of  the  taxes,  there  must  be  a  demand  for 
the  payment  of  such  taxes  within  the  period  required  by  law.5 

ihe  reversioner  and  hi6  grantee  of  part  40  Cal.  384;  McGlynn  r.  Moore,  25 

of  the  premises,  or  the  purchaser  of  part  Cal.  384;  Gaskill  v.  Trainer.  3  Cal.  335; 

at  an  execution  6ale.    Farley  v.  Craig,  Chipman  v.  Einenic,  3  Cal.  273;  Jack- 

11  N.J.  L.  262;  Montague  v.  Gay,  17  son  v.  Collins,  11  Johns.  (N.  Y.)  1; 

Mass.  439;  Keay  v.  Goodwin,  16  Mass.  Jackson  v.  Harrison,  17  Johns.  (N.  Y.) 

1;  Newall  v.  Wright,  3  Mass  138,  153.  66;  Remsen  v.  Conklin,  18  Johns.  ;X. 

\V  here  rent  is  guaranteed  the  grantee  Y.)  449;  Wolcott  v.  Schenk,  16  How. 
of  de  mised  premises  cannot  sue  the  Pr.  (N.Y.)  449;  Acadeinv  etc.  v.  Hack- 
guarantor  in  his  own  name.  Harbeck  ett,  2  Hilt.  (N.  Y.)  217;  Baxter  v.  Lans- 
v.  Svlvester,  13  Wend.  (N.  Y.)  60S.  ing,  7  Paige  Ch  (N.  Y.)  350;  Clark  v. 

1.  Lewis  v.  Wilkins,  Phill.  (N.  Car.)  Jones,  1  Den.  (N.  Y.)  516;  Farley  v. 
Eq.  y>\.  Craig,  15  N.  J.  L.  192;  Kansas  City 

2.  Gibbs  v.  Ross,  2  Head  (Tenn.)  Elevator  Co.  v.  Union  Pac.  R.  Co.,  17 
437.  Fed.  Rep.  200;  Lewis  r.  City  of  St. 

A  landlord  can  convey  an  immediate  Louis,  69  Mo.  5Q5;  Graham  v.  Caron- 
and  present  interest  of  his  rental  share  delet,  33  Mo.  262;  Bacon  v.  West  r'ur- 
in  crops  grown  and  growing  on  land  niture  Co.,  53  Ind.  229;  Meni  r.  Rath- 
leased  by  him  to  a  tenant  prior  to  any  bone,  21  Ind.  454;  Willard  v.  Benton, 
separation  of  his  portion  of  the  crops  57  Vt.  286;  Smith  v.  Blairsdell,  17  Vt. 
from  his  tenants,  and  such  conveyance  199;  Tate  v.  Crowson,  6  Ired.  (N.Car.) 
will  be  valid  even  against  creditors.  65;  Keutz  v.  McKnight,  53  Pa.  St.  319; 
Howell  v.  Pugh,  27  Kan.  702;  Jollv  r.  Robert  v.  Ristine,  2  Phila.  (Pa.)  62; 
Bryan,  86  N.  Car.  457;  Carson  v.  C"rig-  Newman  v.  Rutter,  8  Watts  (Pa.)  51; 
ler,  9  111.  App.  83;  Allen  v.  Vanouten,  Smith  v.  Whitbeck,  13  Ohio  471;  Lessee 

19  N.  J.  L.  49;  Burden  v.  Thayer,  3  1:  Talbert,  12  Ohio  212;  First  Pres. 
Met.  (Mass.)  76;  Van  Rensselaer  v.  Church  etc.  v.  Pickett,  Wright  (Ohio) 
Hayes,  5  Den.  (N.  Y.)  477.  57;  Prout  v.  Roby,  15  Wall.  (V.  S  )4;r,. 

3  Scliuisler  r.  Ames,  16  Ala.  73;  Johnston  i\  Hargrove,  Si  Va.  118. 

CiiL'sle3'  i".  Welch,  37  Me.  106.    (See  8.  Meni  v.  Rathbone,  21  Ind.  454; 

Brown  v.  Kite,  2  Overton  (Tenn.)  233;  Jackson  v.  Harrison,  17  Johns.  (X.  Y.) 

Shannon  v.  Burr,  1  Hilt.  (N.  Y.)  39.  66. 

4.  Woodward  1:  Cone,  73  III.  241;  Before  the  right  of  re-entry  occurs 

Cone  v.  Woodward,  65  111.  477;  Dodge  there  must  be  a  compliance  with  the 

t*.  Wright.  48  III.  3S3;  Chardwick  j>.  statutory  and   common  law  require- 

Parker,  44  111.  326;  Chapman  v.  Wright,  ments.  Jackson  v.  Kipp,  3  Wend.  (N. 

20  III.  120;  Palmer  v.  Ford,  70  111.  369;  Y.)  230. 

Chapman  r.  Wright,  20  111.  120;  The  breach  of  a  mere  covenant,  in 
Clu  cney  z:  Bonnell,  58  III.  26S;  Byrane  the  absence  of  a  stipulation  to  that 
v.  Rogers,  8  Minn.  2S1;  Nowell  v.  effect,  does  not  give  the  landlord  a  right 
Wentworth,  58  N.  H.  319;  McQuesten  of  re-entry.  It  is  otherwise,  however, 
v.  Morgan,  34  N.  H.  400;  Jones  :■.  Reed,  as  to  a  breach  of  condition.  Johnson 
is,  N.  II.  6S;  Mc Murphy  v.  Minot,  4  N.  r.  Gurley,  52  Tex.  222. 
H.  25IJ  Coon  r.  Brickett,  2  N.  H.  163;  When  the  tenancy  is  legally  termi- 
O'Connor  v.  Kelley,  41  Cal.  432;  New-  nated  the  landlord  'may  peaceably  re- 
man i\  Bird,  60  Cal  372;  Gage  v.  Bates,  enter,  even  if  for  the  purpose  of  remov- 
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8.  Landlord's  Bight  to  Assign — (See  also  LEASE). — The  lessor 
may  assign  the  lease  and  vest  the  power  in  the  assignee  to  collect 
the  rent  without  a  transfer  of  the  reversion.1 

Under  a  lease  for  life  or  years  the  tenant  may  assign  the  re- 
maining term  of  his  lease,  even  though  it  is  to  commence  in 
future* 

But  an  assignment  not  under  seal  of  a  lease  under  seal  does 
not  give  the  assignee  the  right  to  sue  in  his  own  name.* 

A  tenancy  from  year  to  year  is  transferable  by  assignment,4 
unless  the  lease  or  contract  prohibits  it.s 

All  restraints  against  assignment  are  against  public  policy ;  but 
covenants  of  that  character  are  binding  and  will  be  enforced  by 
the  courts,6  but  are  strictly  construed  against  the  landlord  and 
liberally  in  favor  of  the  tenant.7 

A  breach  of  this  covenant  can  only  be  taken  advantage  of  by 
the  lessor,8  and  is  easily  waived  by  him.9 

9.  Other  Bights  of  Landlord. — During  the  existence  of  the  ten- 
ancy the  landlord  has  a  right  to  protect  his  reversion  from  dam- 
ages committed  by  strangers,10  and  may  re-enter  to  make  repairs 
when  he  has  covenanted  to  make  them,11  or  to  demand  rent,12  or 
distrain  for  rent,  and,  in  general,  may  do  anything  not  inconsist- 


ing  the  tenant.  And  after  such  re-entry 
he  may  remove  the  tenant,  using  such 
force  as  will  sustain  a  plea  of  molliter 
mantis.  Stearns  v.  Sampson,  59  Me. 
568. 

Though  a  landlord  is  entitled  to  re- 
possession he  may  not  re-enter  during 
the  tenant's  temporary  absence,  without 
legal  warrant  and  hold  forcible  posses- 
sion.   Mason  v.  Hawes,  52  Conn.  12. 

A  landlord  has  no  right  to  enter  upon 
land  leased  to  his  tenant  and  remove  a 
fence  therefrom  against  the  consent  of 
the  tenant.  State  v.  Piper,  89  N.  Car. 
551;  State  v.  Graham,  §  Jones  (N.Car.) 
397;  State  v.  Hovis,  76  N.  Car.  117; 
cited  and  approved  in  State  v.  Piper, 
89  X.  Car.  551. 

1.  Dougherty  v.  Matthews,  35  Mo. 
520;  Watson  v.  Hunkins,  13  Iowa  547; 
Gould  v.  Eagle  Creek  etc.,  8  Minn. 427; 
Dworak  v.  Graves,  16  Neb.  706. 

2.  Williams  v.  Downing,  18  Pa.  St. 
60;  State  v.  Sutton,  2  R.  I.  434;  East- 
man v.  Crowder,  10  Hun  (N.  Y.)  J94; 
Massot  v.  Moses,  3  S.  C.  168;  Marney 
v.  Byrd  11  Humph.  (Tenn.)  95;  Cooney 
v.  Hayes,  40  Vt.  478. 

3.  Mosher  v.  Yost,  33  Barb.  (N.  Y.) 
277- 

4.  Mackay  v.  Mackseth,  4  Doug. 
(Mich.)  213;  Jackson  v.  Hughes,  1 
Blackf.  (Ind.)  421. 

5.  Gould  v.  Eagle  Creek  etc.,  8  Minn. 


427;  Robinson  v.  Perry,  21  Ga.  183; 
Nave  v.  Berry,  22  Ala.  382. 

6.  Rice  v.  Baker,  2  Allen  (Mass.) 
411;  Hargrave  v.  King,  5  Ired.  Eq.  (N. 
Car.)  430;  Bernero  v.  Allen,  68  .Cal. 
S05;  Bryan  v.  French,  20  La.  An.  366; 
Leduke  v.  Barnett,  47  Mich.  158.  See 
infra,  this  title.  Forfeiture. 

7.  Bochover  v.  Post.  25  N.  J.  L.  285; 
Jackson  v.  Silvernail,  15  Johns.  (N.  Y.) 
279;  Cooney  v.  Hayes.  40  Vt.  478; 
Boyd  v.  Fraternity  Hall  Assoc.,  16  111. 
A  pp.  574- 

8.  Willoughby  v.  Lawrence,  116  111. 
11;  Webster  v.  Nichols,  104  111.  160; 
Bemis  v.  Wilder,  100  Mass.  446. 

9.  Crouch  v.  Wabash  etc.  R.  Co.,  22 
Mo.  App.  315;  Webster  v.  Nichols,  104 
111.  160;  Murray  v.  Harway,  56  N.  Y. 
337- 

10.  Jewitt  v.  Whitney,  43  Me.  242. 
He  may  bring  an  action  of  tort  or  tres- 
pass on  the  case.  Lachman  v.  Deisch, 
71  111.  59;  Brown  v.  Bridges,  31  Iowa 
138;  Bartlett  v.  Boston  G.  L.  Co-,  122 
Mass.  209;  Grogan  v.  Broadway  etc.,1 
14  Mo.  App.  588. 

11.  See  infra,  Repairs.  Reeder  v. 
Purdy,  41  111.  279;  Qearlove  v.  Her- 
rington,  70  111.  251;  Ives  v.  Williams, 
50  Mich.  100;  Goebel  v.  Hough,  26 
Minn.  252. 

12.  See  infra.  Rent.  Dalton  v. 
Laudahn,  27  Mich.  529;  Deariove  v. 
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ent  with  the  right  of  possession  of  the  tenant,  or  his  quiet  en- 
joyment, and  which  may  be  necessary  to  protect  his  rights  as 
landlord.1 

10.  Liability  of  Landlord— (a)  GENERALLY.— As  between  the 
landlord  and  tenant  the  duties  of  the  former  to  the  latter  and  his 
liabilities  are  express  and  implied.  The  express  covenants  of  the 
landlord  are  treated  elsewhere.*  Some  of  the  implied  covenants 
of  the  landlord  have  likewise  been  set  out  under  another  title,3 
and  others  are  explained  in  the  notes.4 


Herrington,    70  111.  251;    Reeder  v. 
Purdy,  41  III.  279. 
1.  'General  Rights  of  Landlord. — The 

landlord  may  defend,  instead  of  his  ten- 
ant, where  the  premises  have  been  sold 
as  the  property  of  the  latter,  and  where 
any  action  for  the  recovery  of  the  pos- 
session has  been  brought  by  the  pur- 
chaser; but  the  landlord,  when  let  in, 
cannot  set  up  a  title  inconsistent  with 
the  possession  sought  to  be  recovered; 
he  may;  however,  show  his  present 
right  to  retain  it,  and  a  superior  title. 
Thompson  v.  Ives,  11  Ala.  239. 

Where  a  landlord  is  permuted  to  de- 
fend in  an  action  of  ejectment  he  is  not 
confined  to  the  defences  his  tenant 
would  be  permitted  to  make.  Isler  v. 
Fov,  66  N.  Car.  547. 

I  f  a  tenant  leaves  at  the  end  of  his 
term,  or  surrenders  his  lease,  the  land- 
lord "becomes  the  actual  possessor  of  the 
premises,  and  a  claimant  cannot  intrude 
without  resort  to  his  action.  May  v. 
Suckett,  48  Mo.  472. 

A  lessee  of  mortgaged  premises,  as 
between  him  and  the  owner,  is  simply 
entitled  to  be  paid  out  of  any  surplus 
arising  on  foreclosure  sale,  the  loss  re- 
sulting to  him  from  the  extinguishment 
of  the  lease,  which  is  the  value  of  the 
use  of  the  premises  for  the  remainder  of 
the  term,  less  the  rents  reserved;  in  the 
absence  of  proof,  the  presumption  is 
that  the  rents  reserved  are  the  fair 
value  of  the  use  and  that  no  damage  is 
sustained  by  the  lessee.  Where,  there- 
fore, a  lessee  and  the  owner  of  the 
equity  of  the  redemption  were  the  only 
claimants  for  the  surplus  arising  on 
foreclosure  sale,  and  no  evidence  was 
produced  by  the  former  tending  to 
show  that  the  leasehold  estate  had  any 
value  in  excess,  of  the  rents,  field, 
that  the  whole  surplus  was  properly 
awarded  to  the  ow'ner.  Larkin  v.  Mis- 
land,  100  N.  Y.  212. 

Where  a  third  person  by  purchase, 
or  fraud,  knowingly  aids  the  tenant  in 
defrauding  his  landlord,  it  is  a  tort  for 


which  an  action  at  law  will  lie.  Boehm 
v.  Nelson,  61  Ga.  441. 

Where  a  landlord  leases  to  his  tenant 
a  field  with  a  stipulation  that  the  land- 
lord is  to  have  the  cornstalks  grown  on 
the  land,  and  the  tenant  puts  another  in 
possession,  who  in  turn  sells  the  crop  to 
another,  who  turns  his  cattle  into  the 
field,  the  latter  is  liable  to  the  landlord 
for  injury  to  the  cornstalks  and  shrub- 
bery.   Babley  v .  Vyse,  48  Iowa  481. 

A  landlord  may  sell  and  convey  to 
another  all  his  rental  interest  in  the 
crops  grown  and  growing  upon  the 
land  leased  by  him  to  a  tenant  prior  to 
a  division  or  separation  of  his  portion 
of  the  crops  from  the  tenant,  and  such 
sale,  if  made  in  good  faith  and  for  a 
valuable  consideration,  and  with  an  in- 
tention of  a  present  vesting  of  title,  will 
be  valid,  even  as  against  creditors. 
Howell  v.  Pugh,  27  Kan.  702. 

2.  See  Leases. 

3.  See  Implied  Covenants,  vol.  9, 
p.  964. 

4.  When  premises  are  leased,  with 
possession  to  be  delivered  at  a  future 
day,  the  lessor  impliedly  covenants  that 
there  shall  be  no  impediment  to  the 
lessee's  obtaining  possession  at  the 
time  stipulated;  for  a  breach  of  such 
covenant,  an  action  will  lie.  But  the 
implied  covenant  does  not  extend  to 
any  period  beyond  the  day  when  pos- 
session is  to  be  delivered.  If,  after  that 
time,  a  stranger  trespasses  on  the  prem- 
ises, and,  obtaining  possession,  with- 
holds it  from  the  lessee,  his  remedy  is 
against  such  stranger  and  not  against 
his  landlord.  Hertzberg  v.  Beisenbach. 
64  Tex.  262;  Hays  v.  Porter,  27  Tex.  92. 

When  there  is  no  stipulation  to  the 
contrary  in  the  lease,  the  lessor  impli- 
edly covenants  that  the  demised  prem- 
ises shall  be  open  to  entry  by  the  lessee 
at  the  time  fixed  by  the  contract  for 
him  to  take  possession.  But  if  after 
the  time  when  the  lessee  is  entitled  to 
possession  under  the  lease,  whether  he 
has  actual  possession  or  not,  a  stranger 


Digitized  by 


Google 


Bight*,  etc  LANDLORD  AND  TENANT.         Of  landlord. 


ip)  Liability  to  Tenant  for  Negligence. — The  landlord 
is  liable,  to  his  tenant  for  an  injury  flowing  from  a  defective  con- 
stn  ction  of  the  building  and  for  his  failure  to  keep  it  in  a  proper 
state  of  repair.  On  the  contrary,  the  tenant  alone  is  responsible 
for  bad  and  negligent  use  if  the  thing  be  good  in  itself  but  is 
made  bad  by  the  tenant's  improper  use.1 

The  landlord  is  also  liable  to  his  tenant  for  damages  to  the 
latter's  goods  resulting  from  careless  use  of  a  bath  room  and 
water  closet,  which  is  appurtenant  to  a  part  of  the  premises 
demised  and  which  is  under  the  control  of  the  landlord.* 


trespasses  on,  or  takes  possession  of, 
and  holds  the  lands,  this  is  a  wrong  to 
the  lessee,  for  which  the  lessor  is  not 
responsible.  King  v.  Reynolds,  67 
Ala.  229.  See  also  Snodgrass  v.  Rey- 
nolds, 79  Ala.  452;  Moore  v.  Weber,  71 
Pa.  St.  (.29;  s.  c",  10  Am.  Rep.  708;  Sig- 
mund  v.  Howard  Bank,  29  Md.  324; 
Gazzolo  v.  Chambers,  73  111.  75;  Trull 
v.  Granger,  8  N.  Y.  115. 

Upon  the  letting  of  a  house  or  store 
room,  there  is  no  implied  warranty  that 
it  is  or  shall  continue  to  be  fit  for  the 
purpose  for  which  it  is  let.  The  tenant 
must  determine  for  himself  the  safety 
and  fitness  of  the  premises.  Lucas  v. 
Coulter,  104  Ind.  81. 

When  a  building  not  yet  finished  is 
leased,  the  law  implies  a  covenant  by 
the  landlord  to  have  it  fit  for  occupation 
at  the  beginning  of  the  term.  La  Farge 
v.  Mansfield,  31  Barb.  (N.  Y.)  345. 

The  law  implies  covenants  by  the 
lessee,  to  cultivate  land  in  a  husbandlike 
manner.  Walker  v.  Tucker,  70  111. 
527;  Forbes  v.  Shattuck,  22  Barb.  (N. 
Y.)  568,  573;  Middlebrook  v.  Corwin, 
15  Sneed  (N.  Y.)  170;  Beckwith  v. 
Carroll,  56  Ala.  12;  Wheat  v.  Watson, 
57  Ala.  581;  Perry  v.  Carr,  44  N.  H. 
1 18.  See  also  Nave  v.  Berry,  22  Ala. 
382;  Powley  v.  Walker,  5  T.  R.  373. 
Not  to  commit  voluntary  waste.  U.  S. 
v.  Bostwick,  94  U.  S.  53;  Nave  v. 
Berry,  22  Ala.  382;  Walker  v.  Tucker, 
70  111.  527;  Hughes  v.  Varstone,  24  Mo. 
A  pp.  637.  To  make  necessary  repairs, 
ordinary  wear  and  tear  and  accidental 
injuries  excepted.  Hughes  f.  Vars- 
tone, 24  Mo.  App.  637;  U.  S.  v.  Bost- 
wick, 94  U.  S.  53;  Walker  v.  Tucker,  70 
111.  V7-  See  a*lso  Witty  v.  Matthews, 
52  N.  Y.  512;  Sheets  v.  Selden,7  Wall. 
(LT.  S.)  416;  Levitzky  v.  Canning,  33 
Cal.  299;  Brewster  v.  De  Fremery,  33 
Cal.  341.  To  pay  an  annual  rent  un- 
less the  lease  was  granted  in  considera- 
tion of  a  sum  in  gross.  Webb  v.  Plum- 
iner,  2  B.  &  A.  746. 


1.  White  v.  Montgomery,  58  Ga. 
204;  Freidenburg  t>.  Jones,  63  Ga.  612; 
Jones  v.  Freidenburg,  66  Ga.  505;  Cen- 
ter v.  Davis,  39  Ga.  211;  Learoyd  v. 
Godfrey,  138  Mass.  315;  Kirby  v. 
Boylston  etc.  Co.,  14  Gray  (Mass.)  249, 
Nash  t'.  Minneapolis  etc.,  24  Minn.  501; 
Swords  v.  Edgar,  59  N.  Y.  28;  Carson 
v.  Godley,  26  Pa.  St.  in;  Scott  v. 
Simons,  54  N.  11.  426. 

2.  Jones  v.  Freidenburg,  66  Ga.  505. 
Liability  of  Landlord  to  Tenant  for 

Negligence. — Where  a  tenant  occupies 
part  of  the  building  and  the  landlord  oc- 
cupies other  parts,  and  the  landlord 
negligently  permits  injurious  sub- 
stances to  leak  through  into  the  ten- 
ant's apartments,  the  landlord  is  liable 
for  the  damages,  though  he  has  not 
covenanted  to  repair,  but  in  such  case 
negligence  must  be  shown.  Stapen- 
horst  v.  American  Mfg.  Co.,  15  Abb. 
Pr.,  N.  S.  (N.  Y.)  3S5. 

A  landlord  who  lets  tenements  in  a 
building  to  different  tenants,  with  a 
right  of  way  in  common  over  an  un- 
covered piazza  annexed  to  the  rear  of 
the  building,  and  extending  its  whole 
length,  and  over  steps  leading  from  the 
end  of  the  piazza  down  to  the  street,  is- 
liable  to  a  tenant  injured,  while  in  the 
exercise  of  due  care,  by  falling  upon  ice 
accumulated  upon  the  piazza  and  steps, 
by  reason  of  water  flowing  from  a  de- 
fective pipe  connected  with  the  roof  of 
the  building.  Watkins  v.  Goodall,  138 
Mass.  533. 

A  landlord  who  lets  tenements  in  a 
building  to  different  tenants,  with  a 
right  of  way  in  common  over  a  flight  of 
stone  steps,  without  a  railing,  leading 
from  the  street  to  the  yard  of  the  build- 
ing, is  not  liable  to  a  tenant  injured  by 
falling  upon  ice  accumulated  upon  the 
steps,  if  it  is  not  the  landlord's  duty  to- 
keep  the  steps  clear  from  ice,  although 
the  steps  are  constructed  of  such  ma- 
terial and  in  such  a  way  as  to  occasion 
the  accumulation  of  ice  thereon,  there 
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But  the  landlord  is  not  liable  where  the  adjoining  premises  are 
under  the  control  of  other  tenants.1 

So  also  the  landlord  is  liable  for  injuries  to  his  tenant  resulting 
from  the  careless  manner  in  which  he  makes  repairs  upon  the 
demised  premises.* 

If,  however,  in  making  such  repairs,  the  landlord  is  not  guilty 
of  negligence  and  an  injury  results  from  the  fault  and  negligence 
of  the  persons  employed  to  make  repairs  and  against  the  wish 
and  advice  of  the  landlord,  he  is  not  liable.* 

Neither  is  he  liable  for  a  defect  in  the  stairway  caused  by  the 
previous  tenant,  the  tenant  having  an  opportunity  to  inspect  the 
stairway  previous  to  the  renting.4    In  this  case  it  did  not  appear 

being  no  change  in  the  construction  of  der  the  right  to  control  and  occupy  it 
the  steps  since  the  tenancy  began,  of  the  landlord  as  of  the  cotenant,  the 
Woods  v.  Naumkeag  etc.  Co.,   134'  landlord  will  be  liable  for  damages  to 


Mass.  357. 

A  tenant  meeting  with  a  mishap  on 
an  icy  stairway,  used  by  other  tenants, 
cannot  recover  from  the  landlord.  He 
•did  not  contract  to  keep  the  stairs  free 
from  ice  and  snow.  Purcell  v.  Eng- 
lish, 86  Ind.  34;  s.  c,  44  Am.  Rep.  255. 

The  owner  of  a  tenement  house,  as  to 
his  tenants  and  those  rightfully  on  the 
premises,  must  keep  the  hallways  and 
stairways  in  repair.  Donohue  v.  Ken- 
dall, 5o"N.  Y.  Super.  Ct.  3S6. 

Where  a  room  was  leased  with  open 
gas  pipes  in  it,  and  another  tenant  turned 
on  the  gas  in  his  room  and  it  escaped 
through  the  open  pipes  in  the  first 
room  and  exploded,  injuring  the  tenant, 
the  landlord  was  held  liable.  Kimmell 
v.  Burfreind,  2  Daly  (N.  Y.)  155. 

1.  Plaintiff  leased"  and  occupied  with 
a  drygoods  store  the  lower  floor  of  de- 
fendant's building,  the  second  floor  of 
which  was  occupied  by  other  tenants. 
Upon  the  second  floor  was  a  water- 
closet,  under  the  control  of  the  tenants, 
and  which  he  was  under  no  obligation 
by  contract  to  care  for.  By  improper 
use  of  some  unknown  person,  the  closet 
became  obstructed  and  the  water  over- 
flowed and  damaged  plaintiff.  Held, 
in  an  action  for  these  damages  that  de- 
fendant was  not  liable.  Kenny  v. 
Barns,  67  Mich.  336. 

In  order  that  the  landlord  shall  re- 
lieve himself  from  liability  to  the  ten- 
ant below,  caused  by  the  overflow  of 
water  from  the  bath  room  above,  though 
properly  constructed,  and  remit  the 
tenant  to  an  action  against  the  coten- 
ant above,  he  must  show  that  said  co- 
tenant  had  the  exclusive  right  of  pos- 
session and  use  of  the  bath  room,  and 
where  such  bath  room  was  unquestion- 
ably, at  the  time  at  least,  as  much  un- 
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the  tenant  below.  Freidenburg  v. 
Jones,  63  Ga.  612. 

A  tenant  of  the  lower  part  of  the 
building  cannot  hold  his  landlord  liable 
for  damages  done  by  water  from  apart- 
ments above  in  the  absence  of  an  ex- 
press contract  to  keep  in  repair.  Men- 
'del  v.  Fink,  8  111.  App.  378. 

A  tenant  of  a  lower  floor  cannot 
maintain  an  action  against  the  landlord 
for  damages  from  water  left  running, 
by  the  negligence  of  a  tenant  above, 
even  where  landlord  had  provided  a 
waste  pipe  too  small  to  carry  off  the 
water  if  the  faucet  was  left  running. 
McCarthy  v.  York  Co.  Savings  Bank, 
74  Me.  315. 

2.  See  generally  infra,  this  title, 
Repairs. 

A  landlord  being  desirous  of  repair- 
ing his  roof  agreed  with  the  tenant  that 
if  he  allowed  him  to  enter  and  repair 
the  same  he  would  repair  with  caution, 
care  and  diligence,  which  he  failed  to 
do,  the  tenant  Is  entitled  to  counter- 
claim his  damages  in  an  action  for  rent. 
Walker  v.  Shoemaker,  4  Hun  (N.  Y.) 
579- 

8.  See  generally  infra,  this  title,  Re- 
pairs. 

Where  the  landlord  contracted  with 
builders  to  make  alterations  in  the  up- 
per story  of  the  building,  and  in  doing 
so  the  work  was  negligently  done,  but 
without  fault  and  against  the  wish  and 
advice  of  the  landlord,  by  means  ot 
which  a  tenant's  place  of  business. was 
injured  by  dust  and  rain,  held,  the 
landlord  was  not  liable.  Morton  v. 
Thurber,  85  N.  Y.  550. 

4.  Bowe  v.  Hunting,  135  Mass.  380. 

The  tenant  cannot  recover  damages 
from  his  landlord  for  injuries  received 
from  the  fall  of  a  ceiling,  which  is  worn 
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that  the  landlord  had  knowledge  of  the  defect,  and  there*  was  no 
warranty. 

The  landlord  is  not  liable  for  injury  resulting  from  the  failure 
to  comply  with  a  city  charter  or  ordinances  requiring  fire  escapes 
and  means  of  egress  from  buildings.1 

Even  though  the  landlord  has  failed  to  repair  the  premises  in 
accordance  with  the  agreement,  yet  the  duty  rests  upon  the  ten- 
ant to  use  all  reasonable  means  to  protect  his  property  from  un- 
necessary exposure  and  damage.* 

(c)  Liability  to  Third  Persons  for  Negligence. — The 
landlord's  liabilities  in  respect  of  possession  are  in  general  sus- 
pended as  soon  as  the  tenant  commences  his  occupation* 

But  the  landlord  may  be  held  liable  for  injuries  to  third  per- 
sons resulting  from  faulty  or  defective  construction,4 

out  and  which  the  landlord  has  orally 
promised  to  repair.  Kabus  v.  Frost,  50 
N.  Y.  Super.  Ct.  72. 

1.  When  a  city  charter  requires  the 
owner  of  buildings  to  provide  places  of 
egress  to  the  top  of  the  roof,  and  fire 
escapes,  and  he  does  not  do  so,  he  is 
liable  to  the  tenant  for  damages  caused 
by  the  neglect.  He  must  not  wait  until 
ordered  by  the  authorities  to  comply 
with  the  charter.  In  such  a  case  the 
tenant  has  a  right  to  assume  that  the 
landlord  has  conformed  to  the  law. 
Willy  v .  Mulledy,  78  N.  Y.  318. 

The  provision  of  the  Pennsylvania 
act  of  June  nth,  1879  (P.  L.  128),  that 
certain  factories,  etc.,  shall  be  provided 
with  fire  escapes  by  the  ''owners," 
or  other  persons  designated,  does  not 
apply  to  an  owner  in  fee,  not  in  posses- 
sion, who  has  leased  the  premises  to  a 
tenant  who  occupies  the  same  as  such  a 
factory.  Such  tenant  in  possession, 
using  the  premises  as  such  a  factory,  is 
the  "owner,"  of  the  factory,  within  the 
meaning  of  said  act,  for  the  purpose  and 
under  the  liability  therein  provided. 
Schott  v .  Harvey,  105  Pa.  St  222. 

3.  Cook  v.  Soule,  56  N.  Y.  420. 

3.  Taylor  Landlord  and  Tenant 
(8th  ed.),  §  175,  citing  Cheetham  v. 
Hampson,  4  T.  R.  318;  Eakin  v.  Brown, 
1  E.  D.  Smith  (N.  Y.)  36;  Mayor  v. 
Corlies,  2  Sandf.  (N.  Y.)  301;  St. 
Louis  v.  Kaime,  2  Mo.  App.  66;  Cleve- 
land etc.  Co.  v.  Wheeler,  14  111.  App. 
112;  Shindelback  v.  Moon,  32  Ohio  St. 
264. 

4.  Taylor  Landlord  and  Tenant 
(8th  ed.),  §  175,  citing  King  v.  Pealey, 
1  Ad.  &  E.  827;  Pickard  v.  Collins,  23 
Barb.  (N.  Y.)  444;  Scott  v.  Simons,  54 
N.  H.  426;  Durant  v.  Palmer,  5  Dutch. 
(N.  J.)  544;  Swords  v.  Edgar,  59  N.  Y. 

12  C.  of  L.— 44  Gi 


28;  Muzler  v.  Colter,  22  Hun  (N.  Y.) 
60;  Larue  v.  Farren  Hotel  Co.,  no 
Mass.  67;  Learoyd  v.  Godfrey,  138 
Mass.315:  See  also  McCarthy  v.  York 
Co.  Savings  Bank,  74  Me.  3:5;  Carson 
v.  Godley,  26  Pa.  St.  in;  s.  c,  67  Am. 
Dec.  404;  Godley  v.  Hagerty,  20  Pa.  St. 
387;  Jones  v.  Freidenburg,  66  Ga.  505; 
White  v.  Montgomery,  58  Ga.  204; 
Center  v.  Davis,  39  Ga.  211;  Nash  v. 
Minneapolis  Mill  Co.,  24  Minn.  501;  s. 
c,  31  Am.  Rsp.  349. 

Where  Premises  Are  in  Landlord's  Con- 
trol.— The  landlord  may  likewise  be 
liable,  on  the  ground  of  negligence,  for 
injuries  resulting  from  carelessness  or 
mismanagement  of  himself  or  his  ser- 
vants, where  the  circumstances  of  the 
case  leave  the  landlord  in  control. 
Jones  v.  Freidenburg,  66  Ga.  505;  Cen- 
ter v.  Davis,  39  Ga.  211;  Learoyd  v. 
Godfrey,  138  Mass.  315;  Priest  v. 
Nichols,  1 16  Mass-  4°' ;  Toole  v.  Beck- 
ett, 67  Me.  544;  Glickauf  v.  Maurer,  75 
111.  289. 

The  owner  of  real  estate  abutting  upon 
a  street  is  liable  to  strangers  who  suffer 
injury  from  the  dangerous  construction 
of  a  coal  hole  in  the  sidewalk  appurte- 
nant to  the  premises,  although  they  are 
let  to  and  occupied  by  a  tenant  at  will, 
if  the  defect  existed  at  the  time  of  the 
letting,  and  if  the  tenant  was  not  bound 
by  agreement  with  the  owner  to  put 
the  premises  in  proper  condition.  Dalay 
v.  Savage,  145  Mass.  38. 

The  landlord  and  tenant  are  jointly 
and  severally  liable  for  failure  to  guard 
an  excavation,  coal  hole,  or  cellar  way 
adjacent  to  the  street.  Gear  Landlord 
and  Tenant,  §  173;  citing  Peoria  v. 
Simpson,  no  111.  294;  Buesching  v.  St. 
L.  Gas  Light  Co.,  73  Mo.  219;  s.  c,  6 
Mo.  App.  85;  Irvine  v.  Wood,  51  N.  Y. 
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or  from  their  ruinous  condition  at  the  time  of  the  demise.1 
The  landlord  is  not  liable  to  third  persons  for  acts  which  are 
the  result  of  negligence  of  the  tenant.* 

224;  8.  c,  10  Am.  Rep.  603,  affirming  5 
Rob.  (N.  Y.)  482;  Jennings  v.  Van 
Schaick,  13  Daly  (N.  Y.)  438.  The 
landlord  is  liable  if  the  defect  was  in 
the  original  construction  of  the  prem- 
ises before  the  property  was  leased-. 
Anderson  v.  Dickie,  t  Rob.  (N.  Y.) 


238;  26  How.  Pr.  (N.  Y.)  ioe;  Daven- 
port v.  Buckman,  37  N.  Y.  568;  Calder 
v.  Smalley,  66  Iowa  219;  s.  c,  55  Am. 
Rep.  270;  Larue  v.  Farren  Hotel  Co., 
116  Mass.  67;  Whalen  v.  Gloucester,  4 
Hun  (N.  Y.)  24;  Dalay  v.  Savage,  145 
Mass.  38.  But  the  landlord  is  not  lia- 
ble for  the  negligence  of  the  tenant's 
servant  in  leaving  open  a  coal  hole  in 
the  sidewalk.  Stewart  v.  Putnam,  127 
Mass.  403.  See  Anderson  v.  Dickie,  1 
Rob.  (N.  Y.)  238. 

X.  Taylor's  Landlord  &  Tenant  (8th 
ed.),§  175,  citing  Bellows  v.  Sackett,  15 
Barb.  (N.  Y.)  96;  Moodv  v.  Mayor  etc. 
of  N.  Y.,  43  Barb.  (N.  Y.)  282;  Peoria 
v.  Simpson,  no  111.  294;  Reichenbacher 
v.  Pahmeyer,  8  111.  App.  2ty;  Marshall 
v.  Heard,  59  Tex.  266;  Eakin  v.  Brown, 
1  E.  D.  Smith  (N.  Y.)  36;  Todd  v. 
Flight,  9  C.  B.,  N.  S.  377;  Nelson  v. 
Liv.  Brew.  Co.,  2  L.  R.,  C.  P.  Div.311. 

3.  Gear  Landlord  &  Tenant,  $  173; 
citing-  Kalis  v.  Shattuck,  69  Cal.  593; 


Farney.  16  111.  App.  216;  Jansen  v. 
Varnum,  89  111.  100;  Muller  v.  Stone, 
27  La.  An.  123;  Murray  v.  Richards,  1 
Allen  (Mass.)  414;  Leonard1  v.  Storer, 
115  Mass.  86;  s.  c,  15  Am.  Rep.  76; 
Stewart  v.  Putnam,  127  Mass.  403; 
Mellen  v.  Morrill,  126  Mass.  545;  s.  c, 


30  Am.  Rep.  695;  Fiske  v.  Franingham 
Mfg.  Co.,  14  Pick.  (Mass.)  491;  Salton- 
stall  v.  Banker,  8  Gray  (Mass.)  19?; 


Dwinel  v.  Veazie,  44  Me.  167;  s.  c,  69 
Am.  Dec.  94;  McCarthy  v.  York  Co. 
Savings  Bank,.  74  Me.  315;  Allen  v. 
Smith,  76  Me.  335;  Gilliland  v.  Chi- 
cago etc.  R.  Co.,  19  Mo.  App.  411; 
Todd  v.  Collins,  6  N.  J.  Law  217;  Sar- 
gent v.  Stark,i2  N.  H.332;  Batterman  v. 
Finn, 32  How.  Pr.  (N.  Y.)  i;oi;  Fergu- 
son v.  Hubbell,  26  Hun  (N.  Y.)  250; 
Norton  v.  Wiswall,  26  Barb.  (N.  Y.) 
618;  Ryan  v.  Wilson,  87  N.  Y.  471; 
Blackwell  v.  Wiswall,  24  Barb.  (N.  Y.) 
355;  Ferguson  v.  Hubbell,  97  N.  Y. 
507;  Edwards  v.  N.  Y.  etc.  R.  Co.,  25 


Hun  (N.  Y.)  634;  Biggs  v.  Ferrel,  12 
Ired.  (N.  Car.)  1;  Shindelbeck  v. 
Moon,  32  Ohio  St.  264;  Gwathnev  v. 
Little  Miami  R.  Co.,  12  Ohio  St  92; 
Offerman  v.  Starr,  2  Pa.  St.  394;  Petti- 
bone  v.  Burton,  20  Vt.  302;  Felton  v. 
Deall,  22  Vt.  170;  Texas  etc.  R.  Co.  v. 
Mangum,  68  Tex.  342;  Ross  v.  Fedden, 
L.  R.,7  Qj.B.661;  Sanderson  v.  Mayor, 
L.  R.,  13  Q.  B.  547.  The  lessor  is'lia- 
ble  for  the  obstruction  of  a  watercourse 
by  a  tenant  if  done  with  his  advice  and 
concurrence.  Twiss  v.  Baldwin,  9 
Conn.  309.  The  lessor  is  liable  for 
negligence  of  the  tenant  for  leaving  an 
open  area  fronting  on  a  public  high- 
way unprotected.  Simons  v.  Thomp- 
son, 2.W.  N.  C.  (Pa.)  209.  See  Mc- 
Guire  i>»Spence,  91  N.  Y.  303. 

Landlord  Mot  Liable  for  Negligence  of 
Tenant. — A  landlord  is  not  liable  for 
the  drowning  of  his  tenant's  guest,  a 
child  of  two  years,  by  falling  into  an 
open  hole  fifty -eight  feet  from  the  rear 
of  the  dwelling,  dug  at  the  tenant's  re- 
quest. Moore  v.  Logan  I.  &  S.  Co. 
(Pa.),  7  Atl.  Rep.  198. 

The  fact  that  the  tenant  of  the  over- 
looking rooms  has  leased  from  the 
owner  the  privilege  of  going  out  upon 
the  extension  roof,  for  the  purpose  of 
drying  clothes,  does  not  render  such 
landlord  liable  for  injuries  happening  to 
another  than  the  tenant,  and  not  acting 
under  the  directions  of  the  tenant  for  the 
purpose  mentioned.  Daly  v.  Savage, 
14c  Mass.  38. 

In  suit  against  the  owner  of  the 
building  for  damages  for  injuries 
caused  by  falling  through  an  elevator 
well  on  the  third  story,  it  appeared  that 
the  door  to  the  elevator  was  locked, 
and  the  only  key  to  it  known  to  the  de- 
fendant was  in  its  plpce,  in  his  agent's 
custody  at  the  time  of  the  accident,  and 
that  a  tenant  in  the  building  had  ob- 
tained another  key  from  another  tenant, 
and  was  accustomed  to  use  the  elevator 
on  that  story  without  defendant's 
knowledge  or  consent,  and  that  the 
neglect  of  this  tenant  in  leaving  the 
door  unlocked  was  the  cause  of  the  in- 
jury; held  that  defendant  (landlord) 
was  not  liable.  Handyside  v.  Powers, 
141;  Mass.  123. 

The  land  is  not  liable  for  a  tort  com- 
mitted by  a  cropper  in  hiring  or  work- 
ing servants  previously  employed  by 
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But  in  such  case  the  tenant  is  liable,1  and  more  especially  is  of 
it  does  not  appear  that  the  defect  existed  when  the  tenant  leased 
the  premises.* 

The  measure  of  liability  of  a  landlord  to  a  visitor  of  the  ten- 
ant for  injuries  from  negligence  is  only  that  which  attaches  to 
the  tenant  himself.8 

This  rule  exonerates  the  landlord  where  the  defects  in  the 
premises  existed  when  they  were  leased  ;4  where  the  landlord  had 
no  knowledge  ;5  where  he  was  not  at  fault  ;•  and  where  the  in- 
jury results  from  the  negligence  of  other  tenants.7  * 

Contributory  negligence  of  the  person  injured  may  bar  any 
right  of  action  against  the  landlord.8 

(d)  Liability  for  Fraud. — The  landlord  is  liable  for  con- 
cealing the  defective  or  unsafe  condition  of  premises  at  the  time 
of  renting,9 

another  master.  Duncan  v.  Anderson, 
56  Ga.  398. 

He  is  not  liable  to  third  persons  for 
injuries  resulting  from  the  use  to  which 
a  tenant  puts  the  premises,  unless  he 
knew  when  the  lease  was  made  to  what 
use  the  premises  were  to  be  put,  and 
that  such  use  would  be  a  nuisance. 
Muller  v .  Stone,  27  La.  An.  123. 

Ordinarily  the  occupant  of  premises 
is  responsible  for  injuries  resulting  from 
n  failure  to  keep  them  in  repair.  Cleve- 
land etc.  Co.  v .  Wheeler,  14  111.  App. 
112. 

Where  an  elevator  is  under  the  con- 
trol of  the  tenant  and  the  rope  breaks, 
the  landlord  is  not  liable  for  the  conse- 
quent injuries,  even  though  the  engineer 
employed  by  the  landlord  might  have 
been  known  that  the  elevator  needed 
repairs.  Sinton  v.  Butler,  40  Ohio  St. 
15S. 

1.  Odell  v.  Solomon?  50  N.  Y.  Super. 
Ct.  119. 

2.  Marshall  v.  Heard.  59  Tex.  266. 
8.  Henkel  v.  Murr,  31'  Hun  (N.  Y.) 

28:  Roulston  v .  Clark,  3  E.  D.  Smith 
(N.  Y.)  366. 

4.  Miller  v.  Woodhead,  104  N.  Y. 
471;  Marshall  v.  Heard,  59  Tex.  266. 

5.  Henkel  v.  Murr,  31 '  Hun  (N.  Y.) 
28. 

«.  Roulston  v..  Clark,  3  E.  D.  Smith 
(N.  Y.)  366;  Moore  v.  Logan  I.  &  S. 
Co.  (Pa.).  7  Atl.  Rep.  198. 

1.  Kaiser  r.  Hirth,  36  N.  Y.  Super. 
Ct.  344.  See  Generally  Gear  Landlord 
&  Tenant,  $173. 


8.  Gear  Landlord  &  Tenant,  §  173, 
citing  Taylor  v.  Bailey,  74  111.  178; 
Mullen  v.'  Rainear,  45  "N.  J.  L.  520; 
McAlpin  v.  Powell, '70  N.  Y.  126; 
Andrews  v.  Jones,  36  Tex.  149.  Corn- 


fare  Bartlett  v.  Boston  etc.  Co.,  122 
Mass.  209;  Powers  v.  Harlow,  53  Mich. 
507 .  The  questions  of  negligence  and 
contributory  negligence  are  questions 
of  fact.  Potten  v.  Phipps,  52  N.  Y.354. 

9.  Landlord's  Fraud. —  Where  the 
owner  of  a  wharf  leases  or  rents  it  out, 
and  at  the  time  of  such  renting  the 
wharf  was  in  an  unsafe  condition  for 
use  that  the  lessor  knew  it  was  to  be 
put  to,  and  the  owner  knew,  or  by  the 
exercise  of  reasonable  diligence  could 
have  known,  of  its  condition,  he  is  liable 
to  one  who  was  lawfully  upon  the 
wharf  and  was  injured  in  consequence 
of  its  condition.  Following  Owings  v. 
Jones,  9  Md.  208;  Albert  v.  State,  66 
Md.  325. 

Where  a  landlord  conceals  the  fact 
that  the  timbers  under  the  privy  floor 
are  rotten  and  the  tenant  is  injured 
thereby,  the  landlord  is  liable.  Coke 
v.  Gotkese,  80  Ky.  598;  s.  c,  44  Am. 
Rep.  494. 

Where  a  lease  stipulated  that  the 
premises  should  not  be  used  otherwise 
than  as  a  dwelling  house,  and  the  tenant 
was  deterred  from  examining  the  drain- 
age and  plumbing,  by  the  landlord's 
fraudulent  representations  that  they 
were  all  right,  it  was  held  that  the  ten- 
ant might  defend  an  action  for  rent  by 
showing  payments  for  plumbing,  etc., 
exceeding  the  rent  and  necessary  to 
remedy  defects  in  drainage  and  plumb- 
ing. Wolf  v.  Arrotti  109  Pa.  St.  473; 
Arbuckle  v.  Biedeman,  94  Ind.  168; 
Morey  v.  Pierce,  14  111.  App.  91; 
Reictienbacher  v.  Pahmeyer,8  111.  App. 
217;  Coke  v.  Gutkese,  "80  Ky.  599; 
Minor  v.  Sharon,  112  Mass.  477;  Al- 
bert v.  State,  66  Md.  325;  Cesar  v. 
Karutz,  60  N.  Y.  229. 
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or  that  they  are  infected  with  a  contagious  disease,1  or  have 
been  used  as  a  place  of  prostitution.* 

The  landlord  cannot  rent  a  portion  of  the  premises  for  pur- 
poses for  which  he  knows  they  are  unfit  without  being  responsi- 
ble to  other  tenants  who  are  injured  by  reason  of  the  improper 
use  of  the  premises.8 

But  in  such  case  it  is  necessary  to  show  knowledge  on  the 
part  of  the  landlord,  or  at  least  such  a  state  of  facts  as  would  in 
law  amount  to  notice.4 

(e)  Liability  for  Taxes. — The  payment  of  taxes  on  the  de- 
mised premises  is  a  duty  resting  on  the  landlord,*  unless 
the  tenant  has  agreed  to  pay  them,  in  which  case  the  latter 
must  pay  all  ordinary  assessments,  including  annual  water 
rates,6  but  ordinarily  all  assessments,  such  as  for  street  improve- 
ments, which  specially  benefit  the  reversion,  fall  on  the  land- 
lord.7 

(/)  Liability  for  Improvements.8 — The  law  imposes  no 
obligation  on  the  landlord  to  pay  for  buildings  erected  on  demised 

Though  a  lease,  obtained  by  fraudu- 
lent representations,  is  rescmdable  at 
first  by  the  lessee,  yet  if,  after  discover- 
ing the  fraud,  he  continues  to  occupy 
the  land,  he  has  no  remedy  but  by  ac- 
tion, or  by  way  of  set-off,  in  action  of 
the  lessor  for  rent.  Herin  v.  Libbey,  36 
Me.  350;  Rosenbaum  t\Gunter,  3  E.  D. 
Smith  (N.  Y.)  203. 

1.  Cesar  v.  Karutz,  60  N.  Y.  229; 
Minor  v.  Sharon,  112  Mass.  477. 

2.  Rhinelander  v.  Seaman,  13  Abb. 
N.  Cas.  (N.  Y.)  455,  n. 

Defective  Plumbing. — Where  the  ten- 
ant sued  his  landlord  to  recover  dam- 
ages for  fraudulent  representations 
that  the  house  was  in  perfect  repair, 
and  especially  the  plumbing,  if  it  ap- 
pears that  the  damages  resulted  from 
the  fact  that  there  was  no  water  in  the 
upper  story  of  the  building,  which  the 
tenant  knew  when  he  rented  the  prem- 
ises, he  cannot  recover.  McDonald  v. 
Flamme,  13  Abb.  N.  Cas.  (N.  Y.)  456. 

8.  In  an  action  to  recover  damages 
sustained  by  plaintiff  to  his  goods  and 
wares,  by  reason  of  the  giving  away  of 
the  upper  floor  of  the  premises  in 
which  he  was  a  tenant,  whom  they  had 
falsely  assured  that  the  floors  were  suf- 
ficiently strong  to  sustain  the  gTeat 
weight  of  the  articles  he  proposed  to 
store  therein,  held,  that  even  though 
the  defendants  did  not,  upon  renting 
the  lower  floor,  impliedly  agree  with 
plaintiff  that  they  had  not  authorized 
the  tenants  of  the  upper  floors  to  use 
them  in  such  a  way  as  to  endanger 
plaintiffs  property,  they  were  liable  by 


reason  of  knowingly  renting  those 
floors  for  purposes  for  which  thev  were 
unfitted.  Brunswick-Balke-Coilendar 
Co.  v.  Rees,  69  Wis.  442. 

4.  Henkel  v.  Murr,  31  Hun  (N.  Y.) 
28. 

6.  Landlord's  Liability  for  Taxes  — 

Where  a  lease  is  made  without  any 
stipulations  about  taxes,  the  landlord  is 
bound  to  pay  the  taxes  upon  the  prop- 
erty; but  if  the  tenant,  by  any  erections 
authorized  by  the  lease,  enhances  the 
taxes,  the  landlord  is  not  bound  to  pay 
the  taxes  upon  the  additional  erections. 
Leach  v.  Goode,  19  Mo.  501. 

The  lessee  under  an  oil  lease,  who 
has  exclusive  possession  of  the  land 
for  the  purpose  of  searching  for,  pro- 
ducing, storing  and  transporting  oil, 
has  more  than  a  mere  licence  in  the 
land,  and  may  recover  from  the  lessor 
taxes  on  the  land  paid  by  him  under 
compulsion,  under  the  Pennsylvania 
act  of  April  3rd,  1804,  $  6;  Kitchen  r. 
Smith,  101  Pa.  St.  452. 

In  Indiana,  if  taxes  are  collected 
from  the  occupant  he  may  recover  from 
the  owner,  whether  he  be  the  tenant  of 
such  or  not.  Hammond  v.  Sexton,  69 
Ind.  37. 

6.  Garner  v.  Hannah,  6  Duer(N.  Y.) 
262. 

7.  Blake  v.  Baker,  115  Mass.  18S; 
Walker  v.  Whittemore,  1 12  Mass.  1S7; 
Codman  v.  Johnson,  104  Mass.  491; 
Davis  v.  Cincinnati,  36  Ohio  St.  24. 
See  Curtis  v.  Pierce,  115  Mass.  186. 

8.  See  generally  Improvements, 
vol.  jo,  p.  254. 
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premises,1  and  the  right  of  the  tenant  to  claim  for  improvements 
made  depends  upon  the  express  or  implied  agreement  of  the 
landlord  to  pay  for  the  same.* 

A  tenant  taking  his  title  pendente  lite  cannot  recover  for  build- 
ings or  improvements  made.3 

The  landlord  may,  however,  by  lease,  or  other  binding  obliga- 
tion, become  responsible  to  the  tenant  for  the  value  of  improve- 
ments made  by  the  latter ; 4  but  this  right  may  be  conditional, 

1.  Improvements. — Kutter  v.  Smith, 
2  Wall.  (U.  S.)  491.  See  Wright  v. 
Stevens,  3  Greene  (Iowa)  63. 

2.  Schreiber  v.  Chicago  etc.  R.  Co., 
115  111.  340,  346;  Gardner  v.  Watson, 
18  111.  App.  386;  Leslie  v.  Smith,  32 
Mich.  65;  Mayor  etc.  v.  Thomas,  69 
Ga.  535;  Wilkerson  v .  Farnham,  82  Mo. 
672;  Worthington  v.  Young,  8  Ohio 
401;  Finkelmeier  v.  Bates,  92  N.  Y. 
172;  Yates  v.  Bachley,  33  Wis.  185; 
Dunn  v.  Bagby,  88  N.  Car.  91;  Wool- 
ley  v.  Osborne,  39  N.  J.  Eq.  54;  Wilson 
v.  Scruggs,  7  Lea  (Tenn.)o35;  Pollman 
v.  Morgester,  99  Pa.  St.  61 1. 

3.  Haven  v.  Adams,  8  Allen  (Mass.) 


/here  there  is  a  stipulation  in  the 
lease  that  the  tenant  is  to  re- 
move the  improvements,  and  the 
premises  are  recovered  in  eject- 
ment by  a  purchaser  subsequent  to 
the  lease,  and  an  action  is  brought  to 
recover  the  mesne  profits,  the  tenant 
cannot  set-off  the  value  of  the  improve- 
ments. Worthington  v.  Young,  8  Ohio 
401. 

A  tenant  under  a  parol  lease  for 
years,  who  voluntarily  leaves  the  prem- 
ises before  the  expiration  of  his  term, 
cannot  recover  the  value  of  his  im- 
provements. Gudgell  v.  Duvall,  4  J. 
J.  Marsh.  (Ky.)  229. 

4.  Where  the  lessor  was  to  pay  for 
the  improvements,  at  the  end  of  the 
term,  at  a  value  to  be  fixed  by  apprais- 
ers to  be  chosen  by  the  parties,  held, 
that  the  lessor  could  not,  independent 
of  the  appraisers'  report,  show  the 
value  of  the  building,  nor  prove  dam- 
ages growing  out  of  the  lessee's  failure 
to  erect  a  more  substantial  building,  he 
having  made  no  objection  to  the  char- 
acter of  the  building  until  after  the 
award.  Yeatman  v.  Clemens,  6  Mo. 
App.  2 10. 

Land  was  leased  for  a  period  of  five 
years  with  the  privilege  of  renewal, 
and  it  was  agreed  that  any  building 
erected  by  the  tenant  with  the  lessor's 
approval  should  be  paid  for  at  a  fair 
valuation  at  the  end  of  the  term.  A 


building  was  erected  and  after  a  second 
renewal  the  premises  and  building  were 
taken  by  the  city  for  a  public  park. 
The  value  of  the  land  was  awarded  to 
the  landlord  and  the  value  of  the  build- 
ing to  assignees  of  the  lessee.  Held, 
that  the  award  was  proper.  Livingston 
v.  Sulzer,  19  Hun  (N.  Y.)  375. 

Where  a  tenant  holding  over  notifies 
his  landlord  that  he  reserves  the  right 
to  remove  the  building  from  the  prem- 
ises and  th'e  landlord  remains  silent,  it 
will  not  be  construed  into  an  implied 
licence.  Morgan  v.  U.  S.,  14  Ct.  of  CI. 
(U.S.)  3:9. 

Where  the  lease  provided  that  in  case 
the  lessee  should  take  down  and  re- 
move the  buildings  then  on  the  land,  or 
any  part  thereof,  and  erect  in  place 
thereof  a  substantial  building;  that  at 
the  expiration  of  his  lease  he  should  be 
paid  the  value  of  the  building  so 
erected;  held,  that  the  lessee  could  not 
claim  payment  for  improvements  to 
buildings  already  on  the  land,  although 
the  nature  and  style  was  wholly 
changed.  Smith  v.  Cooley,  5  Daly  (N. 
Y.)4oi. 

The  relation  of  landlord  and  tenant 
being  established,  the  tenant  is  not  en- 
titled to  compensation  for  improve- 
ments put  upon  the  land  during  his  oc- 
cupation, as  lessee,  where  he  believed 
he  was  entitled  to  the  possession  for  the 
lessor's  life,  when,  under  the  contract, 
he  was  not;  nor  is  the  rule  modified  by 
the  fact  that  the  lessor  silently  acqui- 
esced in  the  putting  up  the  improve- 
ments. Foster  v.  Henry,  77  N.  Car. 
160;  Parker  j>.  Allen,  84  N.  Car.  466; 
Hahn  v.  Guilford,  87  N.  Car.  172;  Mer- 
ritt  v.  Scott,  81  N.  Car.  385;  Dunn  v. 
Bagby,  88  N.  Car.  91. 

If  a  tenant  expects  to  buy  a  place 
and  improves  it,  he  cannot  hold  the 
landlord  liable  for  such  improvements, 
though  the  landlord  stood  by  and  wit- 
nessed the  improvements.  Woolley  v. 
Osborne,  39  N.  J.  Eq.  54. 

Where  it  is  provided  that  if  the  lessee 
should  make  improvements  during  the 
term,  it  should  be  optional  with  the 
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depending  on  the  tenant's  pt 

landlord  either  to  have  such  improve- 
ments appraised  at  the  end  of  the  term, 
,  "without  regard  to  the  situation  or 
value  of  the  premises  leased,"  and  pay 
the  lessee  such  value,  or  to  have  the 
leased  premises  appraised  in  like  man- 
ner, "without  regard  to  improvements," 
and  renew  the  Tease,  and  the  landlord 
refused  to  renew,  he  was  held  liable  for 
the  present  value  of  a  dwelling  house, 
and  other  improvements  erected  by  the 
tenant  on  the  demised  premises.  Hop- 
kins v.  Gilman,  47  Wis.  581. 

One  who  obtains  possession  by  con- 
tract from  his  adversary's  tenant  is  not 
entitled  to  payment  for  improvements. 
Wilkinson  v.  Nichols,  1  T.  B.  Mon. 
(Ky.)  36. 

A  tenant  for  life  cannot  remove 
buildings  of  a  permanent  nature  erected 
during  his  life  estate.  Cannon  v.  Hare, 
1  Tenn.  Ch.  22. 

Where  a  tenant  by  lease  is  entitled  to 
remove  buildings  at  the  end  of  the 
term,  he  is  entitled  to  a  reasonable  time 
in  which  to  do  so,  and  if  he  is  pre- 
vented by  the  landlord  from  so  do- 
ing, or  the  right  is  otherwise  suspended, 
it  will  revive  on  a  suspension  of  the  ob- 
struction. Cheatham  v.  Plinke,  1  Tenn. 
Ch.  576. 

Where  there  is  a  stipulation  that  the 
lessor  is  to  take  the  improvements  at 
the  end  of  the  term  at  valuation,  the 
lessee  has  no  lien  on  the  land  for  the 
value  of  the  improvements.  Hite  v. 
Parks,  2  Tenn.  Ch.  373.  » 

A  tenant  has  a  reasonable  time  after 
the  expiration  of  his  lease  to  remove 
the  "scrape"  if  he  has  lawfully  pro- 
duced it  by  cultivation  of  turpentine 
trees.  Lewis  v.  McNatt,  65  N.  Can 
63- 

When  the  lessor  is  by  contract  liable 
to  pay  the  tenant  for  improvements 
made  during  the  tenancy,  the  latter,  in 
the  absence  of  any  special  contract  to 
the  contrary,  will  have  an  equitable 
lien  upon  the  premises  and  the  right  to 
retain  possession  until  payment  is  made. 
Ecke  v.  Fetzer,  65  Wis.  55. 

When  one  is  induced  by  the  owner  of 
land  to  occupy  the  same  for  a  perma- 
nent home,  and  while  upon  it  makes 
improvements  not  severable  from  the 
freehold,  such  improvements  so  made 
give  the  holder  the  right  and  interest  in 
the  use  of  the  property  that  neither  the 
owner  nor  his  heirs  and  assigns  can  put 
him  off  without  compensating  him  for 
such  improvements.    Allen  v.  Mans- 


rformance  of  other  covenants.1 

field,  82  Mo.  688.  See  also  Oneal  v. 
Orr,  5  Bush  (Ky.)  649. 

1.  A  lease  provided  that,  in  case  the 
lessee  quit  the  premises  during  the 
term,  or  failed  to  pay  the  rent  reserved, 
the  improvements  put  on  the  premises 
by  the  lessee  should  become  the  abso- 
lute property  of  the  lessor;  and  also, 
that  at  the  expiration  of  the  term  the 
lessee  should  have  the  right  to  remove 
all  the  improvements  put  up  by  him 
upon  complying  with  all  the  terms  of 
the  lease.  The  lessee  failed  to  par 
rent,  and  the  lessor  entered  and  took 
possession  of  the  improvements.  Held, 
in  an  action  by  the  lessee  for  a  violation 
of  the  provision  allowing  the  removal 
of  the  improvements,  that  he  could  not 
recover.  A  party  exercising  a  legal 
right  under  a  contract  cannot  be  sub- 
jected to  any  action  foi  damages  for  as- 
serting it.  Stamps  v.  Cooley,  91  N. 
Car.  316. 

If  a  tenant  at  will  occupies  a  house 
of  his  own  on  the  land  of  another,  and 
does  not  remove  it  within  reasonable 
.time  after  the  termination  of  his  ten- 
ancy, and  after  notice  and  request  to  do 
so,  the  owner  of  the  land  will  not  be  a 
trespasser  for  entering  and  taking  pos- 
session of  the  house.  Sullivan  v.  Car- 
berry,  67  Me.  531. 

If  a  tenant,  at  the  end  of  his  terra, 
removes  his  improvements  and  aban- 
dons possession,  and  afterwards  takes 
possession  under  claim  of  title,  he  does 
not  thereby  revive  the  relation  of  land- 
lord and  tenant  Douglass  v.  Geiler,  32 
Kan.  499. 

Eviction. — An  agreement  in  a  lease 
that  the  landlord  will  pay  for  buildings 
erected  by  the  tenant  on  the  demised 
premises,  or  renew  the  lease,  does  not 
affect  the  right  of  the  landlord  to  dis- 
possess the  tenant  for  nonpayment  of 
rent.  Paine  v.  Trinity  Church,  14  N. 
Y.  Supr.  Ct.  87. 

Forfeiture. — Where  land  is  leased  to 
a  tenant  for  a  term  of  years  in  consider- 
ation of  specified  improvements  to  be 
made  by  him,  a  failure  on  his  part  to 
make  such  improvements  will  not  of 
itself  work  a  forfeiture  of  the  lease 
and  convert  into  a  tenant  liable  to  pay 
for  the  use.  and  occupation.  Until 
steps  are  taken  to  terminate  the  lease 
the  lessee  will  be  held  to  occupy  under 
the  lease,  and  his  liabilitv  be  measured 
thereby.  On  failure  of  the  tenant  to 
make  improvements,  the  lessor  can 
only  recover  what  it  would  cost  him  to 
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(g)  Liability  for  Nuisance.— The  landlord  is  also  liable 
for  a  nuisance  created  by  him,1  and  the  tenant  may  be  for  its 
continuance.*  The  nuisance  may  relate  to  the  construction  of 
the  demised  building,8  and  in  such  case  it  makes  no  difference 
that  the  tenant  may  have  contributed  to  the  nuisance* 

The  question  as  to  whether  the  landlord  or  the  tenant  is  re- 
sponsible for  the  injury  resulting  from  a  nuisance  is  usually  to 
be  determined  from  the  fact  as  to  which  is  deriving  a  profit 
from  the  nuisance.6 

In  estimating  the  damages  a  tenant  is  entitled  to,  growing  out 
of  a  nuisance,  the  amount  of  rent  paid  constitutes  no  measure ; 
the  actual  injury  is  the  criterion  governing.® 

In  abating  a  nuisance  created  by  third  parties,  the  landlord  and 
tenant  may  join.7 

IV.  Eights,  Duties  and  Liabilities  of  Tenant — 1.  Between 
Landlord  and  Tenant— (a)  Under  Covenants,  etc.,  of  Lease. 
— See  Lease. 

(6)  Fixtures. — See  Fixtures. 

(c)  Rent. — See  infra,  RENT. 

(d)  Repairs.— See  infra,  Repairs. 

(e)  Tenant's  General  Control  of  Premises. — After  the 
relation  of  landlord  and  tenant  has  been  consummated,  and  the 

make  them,  and  the  difference  of  the  Arlington  Mills,  138  Mass.  277;  New 
rental  value  of  the  land  until  they  Salem  v.  Eagle  Mill  Co.,  138  Mass.  8, 
could  be  made  after  the  expiration  of  Owings  v.  Jones,  9  Md.  108;  Tate  v. 

Missouri  etc.  R.  Co.,  64  Mo.  144;  Dur- 
ant  v.  Palmer,  5  Dutch.  (N.  J.)  544; 
Suords  v .  Edgar,  54  N.  Y.  28;  Tow  v. 
Roberts,  10S  Pa.  St.  489;  Helwig  v. 
Jordan,  53  Ind.  21;  House  v.  Metcalf. 
27  Conn.  631,  640.  See  also  infra,  this 
title.  Liability  of  Tenant  for 
Nuisance. 

2.  Dickson  v.  Chicago  etc.  R.  Co., 
71  Mo.  575;  Wasmer  v.  Delaware  etc. 
R.  Co.,  80  N.  Y.  212;  Knauss  v.  Brua, 
107  Pa.  St.  85;  Samuelson  v.  Cleveland 
Iron  Min.  Co.,  49  Mich.  164,  where 
Cooley,  J.,  observes  that  as  be- 
tween landlord  and  tenant  the  party 
presumptively  liable  for  a  nuisance 
upon  the  leased  premises  is  the  tenant. 

3.  Jackman  v.  Arlington  Mills,  137 
Mass.  277;  Durant  v.  Palmer,  5  Dutch. 
(N.J.)  544;  Knauss  v.  Brua,  107  Pa.  St. 
85;  Gilliland  v.  Chicago  etc.  R.  Co.,  19 
Mo.  App.  411. 

4.  Ingwersen  v.  Rankin, 47  N.J.  L.  18. 

5.  Owings  i'.  Jones,  9  Md.  108;  House 
v.  Metcalf,  27  Conn.  631,  640. 

6.  Chicago  etc.  R.  Co.  v.  Smith,  17 
III.  App.  58;  Smith  r.  Phillips,  8  Phila. 
(Pa.)  to. 

7.  Hallock  v.  Scheyer,  33  Hun  (N. 
Y.  m.  For  further  discussion  of  this 
subject,  see  Nuisance. 


the  term.  Reybourn  v.  Ramsdell,  78 
111.  622. 

Louisiana  Law  as  to  Improvements. — 

Under  the  statute  in  Louisiana,  the 
law  gives  the  tenant  a  right  to  com- 
pensation for  permanent  improvements 
affixed  to  the  freehold  to  the  extent  of 
the  value  of  the  materials  and  price 
of  workmanship.  Miller  v.  Michoud, 
11  Rob.  (La.)  225,  unless  the  lessor 
permits  their  removal.  Pecoul  v.  Auge, 
18  La.  An.  614,  and  the  right  of  the 
tenant  to  compensation  is  not  waived 
by  agreement  that  the  improvements 
shall  remain  upon  the  premises.  Ross 
v.  Zuntz,  36  La.  An.  888.  The  lessor 
has  a  right  to  retain  permanent  addi- 
tions which  cannot  be  removed  without 
injury  on  payment  of  the  price.  Pe- 
coul v.  Auge,  18  La.  An.  614;  Pellenz 
v.  Bullerdieck,  13  La.  An.  274.  The 
lessee  cannot  claim  compensation  for 
unnecessary  improvements  made  with- 
out consent.  Sigur  v.  Lloyd,  1  La.  An. 
421.  But  the  value  of  useful  improve- 
ments may  be  recovered,  though  no 
rent  was  to  be  paid.  Womack  v.  Wo- 
t  mack,  2  La.  An.  339.  See  Gear  Land- 
lord &  Tenant,  §  112,  note  3 

1.  See  generally  Nuisance;  Peoria 
v.  Simpson,  110  111.  294;  Jackman  v. 
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tenant  is  in  possession  of  the  demises  premises,  he  has  the  sole 
and  exclusive  right  to  use  and  occupy  them  during  his  term,  sub- 
ject only  to  the  limitations  in  his  lease.  He  may  maintain  an 
action  for  injury  to  his  possession,1  and  may  even  maintain  for- 
cible entry  and  detainer  against  his  landlord,*  or  trespass  .for  a 
wrongful  entry,3  either  against  the  landlord  or  third  persons.4 

The  tenant  also  has  a  right  of  action  against  his  landlord  for  a 
breach  of  the  latter's  covenant  for  quiet  enjoyment.5  This 
covenant  means  that  the  tenant  shall  not  be  evicted  by  a  par- 
amount title,6 


1.  Gourdier  v.  Cormack,  2  E.  D. 
Smith  (N.  Y.)  200;  Hardrop  v.  Galla- 
gher, 2  E.  D.  Smith  523;  Greber  v. 
Kleckner,  2  Pa.  St.  289;  Woodruff  v. 
Adams,  5  Blackf.  (Ind.)  317;  Trabue  v. 
Talbot,  6  I.  J.  Marsh.  (Ky.)  602;  Com- 
monwealth v.  Weatherhead,  no  Mass. 
175;  Crowell  v.  New  Orleans  R.Co.,  61 
Miss.  631. 

2.  Krevet  v.  Meyer,  24  Mo.  107. 

3.  Blake  v.  Coates,  3  Greene  (Iowa) 
548;  Foster  v.  Elliott,  33  Iowa  216; 
McKiritt  v.  Cone,  30  Iowa  455;  Kirby 
v,  Douglas,  75  111.  443;  Comstock  v. 
Oderman,  18  111.  App.  326;  Frost  v. 
Hardin,  56  Ind.  163;  Teagarden  v.  Mc- 
Laughlin, 86  Ind.  476;  Lathrop  v. 
Rogers,  1  Ind.  554;  Warner  v.  Abbey, 
112  Mass.  355;  Dickinson  v.  Goodspeed, 
8  Cush.  (Mass.)  119;  Larkin  v.  Taylor, 
5  Kan.  433;  Gilbert  v.  Kennedy,  22 
Mich.  5;  Keener  v.  Kaufman,  16  Md. 
296;  Marden  v.  Jordan,  65  Me.  9;  Cun- 
ningham v.  Horton,  57  Me.  420; 
Moshier  v.  Redding,  12  Me.  478; 
Bryant  v.  Sparrow,  62  Me.  546;  Wilson 
v.  Chalfant,  15  Ohio  248;  Wilbur  v. 
Paine,  1  Ohio  251;  llatchell  v.  Kim- 
brough,  4  Jones  (N.  Car.)  163;  Shaw  v. 
Wallace,  25  N.  J.  L.  454;  Miller  v. 
Forman,  37  N.J.  L.  55;  Wilson  v. 
Smith,  5  Yerg.  (Tenn.)  379;  Brown  v. 
Kite,  2  Tenn.  233;  Shannon  v.  Burr,  1 
Hilt.  (N.  Y.)  39.  See  Page  v.  Depuy, 
40  111.  506. 

The  tenant  may  maintain  trespass 
against  the  landlord  for  forcible  entry 
before  the  tenancy  has  terminated. 
Marden  v.  Jordan,  65  Me.  9.  If  after 
the  tenant  having  refused  to  pay  the 
rent,  and  having  begun  to  move,  the 
landlord  moves  out  the  rest  of  the  ten- 
ant's things,  and  takes  possession,  the 
tenant  has  no  cause  of  action.  Losch  v. 
Pickett,  36  Kan.  216. 

4.  Ilardisty  v.  Glenn,  32  111.  62; 
Rowell  v .  Doyle,  131  Mass.  474;  Martin 
v.  Tobin,  123  Mass.  85;  Hilbourn  v. 
Fogg,  99  Mass.  1 1 ;  Woodruff  v.  Adams, 
5  Blackf.  (Ind.)  3:7;  Freeman  v.  Under- 


wood, 66  Me.  229;  Smith  v.  Grant,  56 
Me.  255;  Black  v.  Grant,  50  Me.  364; 
Cargill  v.  Sewall,  19  Me.  288;  Hay  ward 
v.  Sedgley,  14  Me.  439;  Stultz  r. 
Dickey,  5  Binn.  (Pa.)  285;  Blythe  v. 
Pratt,  62  Miss.  707;  O'Neal  v.  Blessing, 
34  Ohio  St.  33;  McNairy  v.  Hicks,  3 
Baxt.  (Tenn.)  381;  Waters  v.  Steven- 
son, 13  Nev.  157;  Reynolds  v.  Williams, 
1  Tex.  311;  Ganter  v.  Atkinson,  35 
Wis.  48. 

5.  See  generally  Leases.  A  tenant 
for  years  erected  a  building;  the  ad- 
joining owner,  by  the  negligent  excava- 
tion of  his  own  6oil,  caused  the  under- 
mining of  the  building,  which,  while  the 
work  was  in  progress,  had  been  sublet, 
and  the  walls  fell  while  in  the  occupa- 
tion of  the  subtenant.  Held,  that  the 
original  lessee  could  maintain  his  action 
for  the  injury  to  the  buildings.  Austin 
v.  Hudson  Riv.  R.  Co.,  25  N.  Y.  334. 

If  a  landlord  'break  and  enter  prem- 
ises during  the  term  the  tenant  may 
maintain  trespass  therefor.  Barney- 
castle  f.  Walker,  92  N.  Car.  19S; 
Hatchell  v.  Kimbrough,  4  Jones  (N. 
Car.  163;  Wilson  v.  Moore,  72  N.  Car. 
558;  Nance  v.  Carolina  Cent.  R.  Co., 
76  N.  Car.  9. 

When  the  tenant  is  farming  on 
shares,  and  the  landlord  resorts  to  force 
to  regain  possession  of  the  premises  he 
is  a  trespasser  ab  initio.  Kamerick  v. 
Castleman,  23  Mo.  App.  481. 

A  tenant  may  recover  personalty, 
violently  or  fraudulently  taken  from 
his  possession  by  his  landlord,  though 
the  title  may  be  in  the  latter.  Ivey  v- 
Hammock,  68  Ga.  428;  Dwincll  ». 
Brown,  65  Ga.  438;  s.  c,  38  Am.  Rep. 
292. 

Where  a  lessor  fails  to  put  his  lessee 
in  possession  of  the  whole  leased  prem- 
ises, the  lessee  is  under  no  obligation  to 
accept  a  part,  but  is  justified  in  aban-t 
doning  the  whole.  Hay  v.  Cumberland. 
25  Barb.  (N.  Y.)  594. 

6.  Walter  v.  Fowley,  17  N.  Y.  W. 
Dig.  225;  Coddington  v.  Dunham,  35 
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or  be  disturbed  in  his  possession  by  the  landlord  or  those  who 
claim  under  him.1 

Where  the  landlord  permits  his  lessee  to  enter  before  the  com- 
mencement of  the  tenancy  but  refuses  possession  when  the  time 
arrives,  the  measure  of  damages  is  the  market  value  of  the  lease, 
the  value  of  the  labor  bestowed,  and  the  expenses  incurred  in 
getting  ready  to  carry  out  the  lease.2 

He  has  a  right  to  the  undisturbed  possession  of  the  premises 
as  they  are  at  the  time  of  the  commencement  of  his  tenancy. 
Where  the  landlord,  without  the  tenant's  consent,  removes  the 
fences  enclosing  the  demised  premises,  the  tenant  may  recover 
the  damages  occasioned  thereby  ;* 


N.  Y.  Super.  Ct.  412;  Howard  v.  Doo- 
little,  3  Duer  (N.  Y.)  464;  Underwood 
v.  Birchard,  47  Vt.  305;  University  of 
Vermont  v.  Joslyn,  21  Vt.  52;  Planter 
v.  Cunningham,  21  Cal.  229.  See  also 
Leases. 

1.  Berrington  v.  Casey,  78  111.  317; 
Streeter  v.  StreeteV,  43  111.  15c;  Field  v. 
Herrick,  10  111.  App.  591;  Crouch  v. 
Fowle,  9  N.  H.  219;  Avery  v.  Dough- 
erty, 102  Ind.  443;  Dexter  v.  Manley,  4 
Cush.  (Mass.)  14;  Tone  v.  Brace,  11 
Paige  Ch.  (N.  Y.)  566;  Lynch  v. 
Onondaga  Salt  Co.,  64  Barb.  (N.  Y.) 
558;  Vann  v.  Rouse,  94  N.  Y.  401; 
Boreel  v.  Lawton,  90  N.  Y.  293;  Mach 
v.  Patchin,  42  N.  Y.  167;  Mayor  etc. 
of  N.  Y.  v.  Mabie,  13  N.  Y.  151;  Burr 
v.  Stenton,  43  N.  Y.  462;  Coddington 
v.  Dunham,  35  N.  Y.  Super.  Ct.  413; 
People  v.  Gidney,  10  Hun  (N.  Y.)  151-; 
Abrams  v.  Watson,  59  Ala.  524;  Boston 
v.  Jones,  2  Ired.  Eq.  (N.  Car.)  250; 
Pickett  v.  Ferguson,  45  Ark.  177;  Ed- 
wards v.  Perkins,  7  Oreg.  149;  Eldred 
v.  Leahy,  31  Wis.  546;  Ross  v.  Dysart, 
33  Pa.  St.  452;  Owens  v.  Wight,  5  Mc- 
Crary  (U.  S.)  642. 

A  tenant  is  under  two  sorts  of  obli- 
gations to  his  landlord,  one  arising 
from  privity  of  estate,  and  the  other 
from  the  stipulations  of  the  lease. 
Ghegan  v.  Young,  23  Pa.  St.  18. 

Where  by  the  terms  of  the  contract 
the  lessee  is  to  occupy  the  premises 
personalty,  the  occupancy  by  him 
through  his  agent  is  a  compliance  with 
the  contract.  Clark  v.  Clark,  49  Cal. 
586. 

3.  Cilley  v.  Hawkins,  48  111.  308. 

Measure  of  Damages. — The  landlord 
forcibly  dispossessed  the  tenant  of  de- 
mised premises  under  a  summary  war- 
rant, and  in  doing  so  tore  down  a 
building  erected  by  the  tenant,  and  lost 
a  box  of  money  which  was  in  the  build- 
ing.  The  summary  proceedings  were 


afterward  reversed.  In  an  action  by 
the  tenant  the  measure  of  damages  for 
the  injury  wa6  held  to  be:  (I)  For  the 
destruction  of  the  building;  (2)  The 
loss  of  the  money;  (3)  The  value  of 
the  unexpired  term.  Eten  v.  Luvster, 
60  N.  Y.  252. 

In  an  action  on  the  case,  by  the  ten- 
ant against  the  landlord  for  forcible 
entry  before  the  expiration  of  the  term, 
it  is  proper  for  the  jury  to  consider  the 
fact  of  cutting  off  the  plaintiff" s  steam- 
power,  stopping  his  business,  depreci- 
ating his  stock  in  trade,  and  machinery, 
etc.,  thereby  rendering  the  lease  value- 
less.   Chapman  v.  Kirbv,  49  111.  211. 

Where  a  tenant  removes  from  a 
foreign  state,  and  is  refused  possession, 
and  brings  an  action  for  withholding 
such  possession,  he  is  not  entitled  to 
recover  the  expenses  of  his  removal. 
The  measure  of  damages  in  such  case  is 
the  difference  in  the  rent  provided  for 
and  the  rental  value.  Hughes  v.  Hood, 
50  Mo.  350.  See  also  Garsed  v.  Turner, 
71  Pa.  St.  56. 

Where  the  landlord  requested  the 
tenant  not  to  build  a  certain  fence  until 
a  road  is  relocated,  which  request  is 
acceded  to  by  the  tenant,  whereby  he 
loses  the  use  of  the  demised  premises, 
the  latter  cannot  recover  damages 
therefor.  Donason  v.  Walker,  87  111. 
231- 

A.  lessee  being  evicted  during  the 
term  by  paramount  title,  his  measure  of 
damages  for  a  breach  of  an  implied 
covenant  of  quiet  enjoyment,  is  the 
consideration  he  has  paid,  and  when 
he  has  ortly  paid  the  rent  for  the  time 
occupied  by  him,  his  damages  are  only 
nominal.  In  such  case  he  has  no  right 
to  recover  for  improvements  which  he 
has  a  right  to  remove  at  the  end  of  the 
term.  Lanigan  v.  Kille,  97  Pa.  St. 
120. 

3.  Abrams  v.  Watson,  59  Ala.  524. 
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or  they  may  be  recouped  in  an  action  by  the  landlord  for  rent.' 
The  tenant  is  entitled  to  accretions  to  the  premises  *  and  may 
alter  the  premises  in  such  reasonable  manner  as  will  not  materi- 
ally injure  the  reversion,  where  permission,  is  granted  in  the 
lease.3 


1.  At  the  time  and  before  the  renting 
of  premises  the  landlord  agreed  that  he 
would  not  rent  the  adjoining  premises 
for  the  purpose  of  the  sale  of  intoxicat- 
ing liquors-  Damages  for  a  violation 
of  this  agreement  mav  be  recouped  in 
an  action  for  rent.  Chicago  Legal  N. 
Co.  v.  Browne,  5  111.  App.  250. 

A  provision  in  a  lease  that  the  tenant 
is  to  have  the  right  to  place  signs  on 
the  outer  walls  of  the  rooms  demised, 
imparts  a  privilege  and  not  an  exclusive 
right,  and  prima  facie  is  to  be  exercised 
in  reference  to  the  condition  of  the 
premises  as  the  time  of  the  execution  of 
the  lease,  taking  into  consideration  the 
licence  to  older  tenants.  Pevey  v. 
Skinner,  116  Mass.  129. 

Where  one  is  not  precluded  by  the 
terms  of  his  lease  from  painting  pic- 
tures on  the  outer  walls  of  the  premises 
for  the  advertisement  of  his  business,  he 
may  enjoin  his  landlord  from  interfer- 
ing with  him.  Baldwin  v.  Morgan,  43 
Hun  (N.  Y.)  355. 

A  lessee  of  land  for  a  year  is  entitled 
to  work'  and  open  a  mine  upon  the 
premises,  there  being  nothing  in  the 
lease  to  the  contrary,  but  he  has  no 
right  to  open  a  new  mine  in  the  absence 
of  an  express  privilege  granted.  Har- 
low v.  Lake  Superior  Iron  Co.,  36  Mich. 
105. 

2.  Accretions   and   Alterations.  —  A 

lessee  is  entitled  to  the  accretions  added 
to  demised  premises  fronting  on  a  river. 
Cobb  v.  LaValle,  89  111.  331. 

3.  Where  the  tenant  is  granted  the 
privilege  of  making  inside  alterations 
such  as  he  may  think  proper,  provided 
they  do  not  injure  the  premises,  the 
acts  of  alteration  must  not  be  wanton 
and  capricious,  but  must  be  such  as  to 
facilitate  the  tenant's  business.  Agate 
v.  Lowenbein,  57  N.  Y.  604. 

And  these  acts/  are  questions  of  fact 
for  the  jury.  In  the  absence  of  an 
agreement  to  that  etfect  or  express  per- 
mission, the  tenant  cannot  make  altera- 
tions in  the  premises.  He  has  no  right 
to  tear  down  partitions.  Agate  v.  Low- 
enbein, 57  N.  Y.  604;  See  also  Doe  v. 
Jones.  4  B.  &  Ad.  126. 

In  the  case  of  Agate  v.  Lowenbein, 
57  N.  Y.  604,  will  be  found  a  full  collec- 


tion of  authorities,  English  and  Ameri- 
can, bearing  upon  the  right  of  a  tenant 
to  make  changes  and  alterations  in  the 
demised  premises. 

Where  the  windows  of  the  building 
or  demised  premises  overlook  vacant 
premises  belonging  to  the  landlord  and 
the  lease  contains  a  covenant  for  quiet 
enjoyment,  and  also  specifies  "with 
appurtenances,"  the  tenant  acquires  no 
right  as  against  the  landlord,  or  those 
claiming  under  him,  to  have  said 
windows  remain  unobstructed  for  the 
passage  of  light  and  air,  or  other  pur- 
pose. Doyle  v.  Lord,  39  Superior  Ct 
(N.  Y.)  421. 

The  breaking  of  a  crevasse  in  the 
levees 'by  the  waters  of  the  Mississippi 
river  is  a  fortuitous  or  unforeseen  event, 
within  the  meaning  of  the  civil  code  of 
Louisiana;  and  if  in  consequence  there- 
of a  sugar  plantation,  leased  for  five 
years,  with  the  buildings,  mules  and 
implements  necessary  for  the  cultivation 
of  sugar  cane,  and  with  the  growing 
crop  of  cane  {which  the  lessee  agrees  to 
cut  and  plant  as  seed  cane,  and  by  way 
of  reimbursing  the  lessor  therefor,  to 
leave  a  certain  amount  of  growing  cane 
on  the  plantation  at  the  end  of  the 
lease)-,  is  overflowed  for  three  months, 
all  the  cane  destroyed,  the  canals  and 
ditches  necessary  for  drainage  filled  up, 
the  bridges  swept  away,  and  a  deposit 
from  three  to  six  inches  deep  left  over 
the  whole  ground,  making  it  necessary, 
in  order  to  cultivate  it  as  a  sugar  planta- 
tion the  following  year,  to  spend  large 
sums  of  money  to  dig  out  canals  and 
ditches,  repair  bridges,  and  buy  seed 
cane,  the  plantation  is  partially  de- 
stroyed, or  ceases  to  be  fit  for  trie  use 
for  which  it  was  leased,  within  the 
meaning  of  articles  2697  (2667)  and 
2699  (2669)  of  that  code,  and  the  lessee 
is  entitled  to  have  the  lease  annulled; 
notwithstanding  the  provision  of  article 
2743  (2714)  that  the  tenant  of  a  predial 
estate  cannot  claim  an  abatement  of 
rent  for  a  destruction  of  a  whole  or 
part  of  his  crop  by  inevitable  accidents, 
unless  they  are  of  such  a  nature  that 
they  could  not  have  been  foreseen  by 
either  party  when  the  lease  was  made. 
Viterbo  v.  Fried  lander,  120  U.  S.  707. 
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(/)  Attornment. — At  common  law,  the  landlord  was  not 
permitted  to  assign  or  transfer  the  reversion  or  the  rent  so  as  to 
enable  the  assignee  to  sue  in  his  own  name,  without  the  conser/t 
of  the  tenant.  This  consent  was  called  attorning  to  the  new 
landlord.  This  rule  of  the  common  law  was  changed  by  the 
statutes  of  32  Henry  VIII,  ch.  34,  and  4  Anne,  ch.  16,  and  is  not 
in  force  generally  in  the  United  States.1 

Attornment  may  be  denned  as  the  acknowledgment  by  the 
tenant  of  a  new  landlord  after  a  transfer  of  the  premises  and  his 
agreement  to  become  the  tenant  of  the  new  landlord.*  A  tenant 
who  has  received  possession  from  his  landlord  has  no  right  to 
attorn  to  a  third  person  without  first  surrendering  possession  to 
such  landlord,8  or  obtaining  his  consent  to  such  attornment.4 


Where  a  lease  provides  for  perpetual 
renewal,  the  tenant  will  not  be  enjoined 
from  tearing  down  and  removing  a 
dwelling  house,  if  the  rent  is  not 
rendered  insecure  thereby.  Crowe  v. 
Wilson,  65  Md.  479;  s.  c,  57  Am.  Rep. 
343- 

Equity  will  restrain  a  tenant  under  a 
lease  for  perpetual  renewal  from  tear- 
ing down  and  removing  a  dwelling 
house  from  the  demised  premises,  if  it 
be  made  to  appear  that  such  removal 
would  greatly  impair  and  endanger  the 
security  for  the  rent  reserved;  but  so 
long  as  the  rent  is  not  rendered  inse- 
cure thereby,  the  right  of  the  tenant  to 
take  down  and  build  up,  alter,  remodel 
and  reconstruct  at  his  own  pleasure, 
'ought  not  to  be  interfered  with.  Crowe 
z\  Wilson,  65  Md.  479. 

1.  Burden  v.  Thayer,  3  Met.  (Mass.) 
76;  Farley  v.  Thompson,  15  Mass.  18; 
Baldwins.  Walker, 21  Conn.  168;  Tubb 
v.  Fort,  58  Ala.  277;  Wise  v.  Falkner, 
51  Ala.  359;  English  v.  Key,  39  Ala. 
113;  Perry  v.  Carr,  44  N.  H.  119; 
Mussy  v.  Holt,  24  N.  H.  253;  Pender- 
grast  v.  Young,  1  Fost.  (N.  11.)  234; 
Kellum  v.  Berkshire  L.  Ins.  Co.,  101 
Ind.  455;  Souders  v.  Van  Sickle,  8  N.  J. 
L.  313;  Mortimer  v.  O'Reagan,  10 
Phila.  (Pa.)  500. 

Iowa  Statute — By  statute  an  attorn- 
ment in  Iowa  is  void  unless  to  a  mort- 
gagee after  the  mortgage  has  been  fore- 
closed, and  the  time  for  redemption  has 
expired.  Mills  v.  Hamilton,  49  Iowa 
105. 

New  York  Statute. — If  made  without 
the  consent  of  the  landlord,  or  an  order 
of  court,  or  a  forfeited  mortgage  it  is 
void  in  New  fori.  1  R.  S.  New  York 
744.  §  3  Attornment  is  necessary  in 
some  States.  Scheidt  v.  Belz,  4  111. 
App.  431;  Raymond  v.  Herker,  2  III. 


App.  496;  Reay  v.  Cotter,  29  Cal.  168; 
Green  v.  Sternberg,  12  Mo.  App.  578. 

2.  Lindley  v.  Dakin,  13  Ind.  388; 
Austin  i>.  Ahearne,  61  N.  Y.  6. 

3.  One  who  receives  possession  of 
land  from  another  as  his  landlord  must 
openly  repudiate  the  tenancy  thus  be- 
gun and  give  his  landlord  notice 
thereof,  before  an  attornment  by  him 
to  a  stranger  will  have  the  effect  to 
constitute  his  possession  adverse  to  his 
original  landlord  and  thus  make  it 
operate  as  a  disseisin.  Flanagan  v. 
Pearson,  61 "  Tex.  302;  Juneman  v. 
Franklin,  67  Tex.  411. 

4.  Landlord's  Consent  to  Attornment. 
— Leach  v.  Koenig,  55  Mo.  451;  Stagg 
v.  Eureka  Tanning  Co.,  56  Mo.  317 
(except  as  provided  by  statute). 

If  the  landlord  is  guilty  of  fraud  in 
the  execution  of  the  lease,  and  is  in- 
solvent, the  tenant  in  possession  may 
purchase  a  superior  title,  if  he  does  so 
in  good  faith  from  a  well  grounded  fear 
of  eviction.  Gallagher  t>.  Bennett,  38 
Tex.  291. 

After  lease  and  entry  the  tenant  can 
in  no  case  attorn  to  another  without 
the  landlord's  consent.  Trabue  v. 
Ramage,  80  Ky.  323. 

An  attornment  by  a  tenant  to  a  third 
person,  who  has  recovered  from  him  in 
an  action  of  ejectment  and  writ  of  pos- 
session, is  not  such  an  attornment  as  to 
make  it  a  wrong  against  the  original 
landlord.    Foss  v.  Driele, 47  Mich.  201. 

A  tenant  agreed  with  the  purchaser 
of  the  reversion  to  recognize  him  as 
landlord,  but  the  vendor  afterwards  re- 
covered judgment  for  possession  and 
the  tenant  paid  his  attorney  a  month's 
rent  and  agreed  to  deposit  the  next 
month's  rent  in  the  bank  for  him.  Held 
to  be  a  valid  attornment.  Flagg  v. 
Geltmacher,98  111.  293. 
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The  tenant  has  a  right,  however,  to  attorn  to  one  who  has  ob- 
tained his  landlord's  title,1  or  to  the  successful  party  where  a 
judgment  of  eviction  has  been  rendered  ;*  or  he  may  attorn  to  a 


One  who  has  made  an  attornment 
which  is  accepted  in  good  faith  is  es- 
topped thereafter  to  assert  title  in  the 
original  lessor.  Lyon  v.  Washburn,  3 
Colo.  201. 

A  mere  acceptance  of  a  lease  by  a 
tenant  in  possession  from  a  person 
other  than  his  landlord  works  no  legal 
change  in  his  relations  as  tenant,  and 
the  surrender  of  possession  by  the  ten- 
ant to  his  landlord,  accepted  by  the  lat- 
ter without  knowledge  of  the  accept- 
ance of  such  lease  by  the  tenant  from  a 
stranger,  does  not  create  the  relation 
of  landlord  and  tenant  between  the 
stranger  and  himself.  Freeman  v.  Og- 
den,  40  N.  Y.  105. 

Where  one  is  in  the  adverse  posses- 
sion of  premises  against  the  true  owner, 
and  rents  it  to  a  tenant,  avowedly  in  his 
character  of  adverse  holder,  the  tenant 
cannot  attorn  to  the  true  owner  or  deny 
the  adverse  possession  of  his  landlord. 
Smith  v.  Granberry,  39  Ga.  381. 

N  and  R  were  co- vendees  in  a  con- 
tract for  the  purchase  of  land,  and  re- 
ceived bond  for  the  title  from  the 
vendor,  who  was  the  tutor  of  a  minor 
under  the  laws  of  Louisiana.  Part  of 
the  payment  was  made  in  cash,  and 
promissory  notes  given  for  the  balance. 
R  decided  not  to  complete  the  purchase 
and  was  released  from  liability  on  the 
notes,  which  were  assumed  by  N,  and 
who  was  to  receive  title.  R  was  to 
have  the  use  of  the  land  for  two  years 
to  reimburse  him  for  the  cash  he  had 
paid.  Held,  that  R  held  simply  as  ten- 
ant of  N.  That  there  was  no  relation- 
ship of  trust  or  confidence  between 
himself  and  the  vendor;  and  that  after 
the  expiration  of  his  term,  and  the  sur- 
render of  possession,  he  might  acquire 
the  outstanding  title  from  the  minor. 
Rives  v.  Nesmith,  64  Miss.  807. 

Where  the  owner  leases  premises  to 
a  person  subject  to  an  existing  lease, 
but  with  power  to  collect  rent,  the 
grant  of  the  reversion  by  the  owner  is 
effectual,  without  any  attornment  by 
the  tenant  to  the  reversionary  lessee. 
Hendrickson  v.  Beeson,  21  Neb.  61. 

As  between  the  lessee  and  a  stranger 
to  the  title  the  taking  of  a  lease  is  not 
conclusive  evidence  of  an  abandonment 
of  all  other  claims  by  the  tenant. 
Perkins  v.  Blood,  36  Vt.  273. 

Where  on  appeal  a  decree  is  reversed 


and  a  resale  ordered  and  made,  a  ten- 
ant under  the  purchaser  at  the  sale  as 
first  made  is  not  estopped  from  attorn- 
ing to  the  purchaser  at  the  resale. 
Miller  v.  Williams,  15  Gratt.  (Va.)  213. 

Until  attornment  the  landlord's 
grantee  cannot  maintain  an  action  for 
rent  in  Illinois.  Raymond  v.  Kerker, 
2  111.  App.  496. 

1.  Bailey  v.  Moore,  21  111.  165. 
Where  a  tenant  after  the  sale  of  the 

demised  premises  attorns  to  the  pur- 
chaser but,  after  a  judgment  against 
him  for  the  recovery  of  possession  in 
favor  of  his  original  landlord  in  an  ac- 
tion of  forcible  detainer,  paid  such 
landlord's  attorney  one  month's  rent, 
and  agreed  with  such  landlord  to  de- 
posit all  subsequent  rents  in  the  bank, 
the  arrangement  will  amount  to  a  valid 
attornment  to  the  former  landlord  and 
creates  the  relation  of  landlord  and 
tenant  between  them.  Flagg  r.  Gelt- 
macher,  98  III.  293;  Haves  v.  Lawrer, 
83  111.  182;  Fisher  v.  D"eering.  60  III. 
114;  Franklin  v.  Palmer,  50  111  202; 
Tilghman  v.  Little,  13  111.  239;  Scheidt 
v.  Belz,  4  III.  App.  431;  Wise  v.  Falk- 
ner,  51  Ala.  359;  Gibbons  v.  Dilling- 
ham, 10  Ark.  9;  Baldwin  v.  Walker.  21 
Conn.  168;  Thompson  v.  Chapman.  57 
Ga.  16;  Lindley  v.  Dakin,  13  Ind.  388; 
Fuller  v.  Ruby,  10  Gray  (Mass.)  2S5; 
Lindenbower  v.  Bentlv,  86  Mo.  tn; 
St.  Clair  v.  Shale.  20  Pa.  St.  105;  Will- 
iamson 1:  Richardson,  6  Mon.  (Ky.) 
5q6,  604;  George  v.  Putney,  4  Cush. 
(Mass.)  351,  354;  Miller  v.  Williams, 
15  Gratt.  (Va.)  213. 

2.  Lunsford  v.  Turner,  5  J.J.  Marsh. 
(Ky.)  104;  Foster  -v.  Morris,  3  A.  K. 
Marsh.  (Kv.)  609;  Moffat  v.  Strong,  9 
Bosw.  (N.*Y.)  57. 

Where  a  third  person  recovers  a 
judgment  of  eviction  against  the  tenant, 
after  which  he  attorns  to  and  pays  rent 
to  such  third  person,  from  that  time  the 
possession  of  the  tenant  is  possession  of 
the  third  person.  Mecham  v.  McKay, 
37  Cal.  154. 

An  attornment  by  a  tenant  to  a  third 
party,  who  has  recovered  the  premises 
from  him  by  an  action  of  ejectment  and 
writ  of  possession,  is  not  voluntary  in 
any  such  sense  as  to  make  it  a  wrong 
against  the  tenant's  original  landlord. 
Where  a  tenant  has  been  legally 
evicted  by  a  third  party  and  has  at- 
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mortgagee  after  the  mortgage  has  been  forfeited  or  upon  order 
of  court* 

{g )  Estoppel  to  Deny  Landlord's  Title. — It  is  a  general 
and  well  settled  rule  of  law  that  a  tenant  cannot  dispute  his  land- 
lord's title.8 


torned  to  him,  summary  proceedings 
against  him  by  his  original  landlord  to 
recover  the  premises  are  not  the 
proper  remedy  for  determining  the  title 
to  the  land  as  between  the  landlord  and 
the  third  party.  The  appropriate  pro- 
ceeding is  ejectment  against  such  third 
party.  Foss  v.  Van  Driele,  47  Mich. 
201;  Lowe  v.  Emerson,  48  111.  160; 
Palmtag  v.  Doutrick,  59  Cal.  154; 
Mechami'. McKay, 37  Cal.  155;  Cough- 
anour  v.  Bloodgood,  27  Pa.  St  285. 

Notice  to  Landlord. — He  must  give 
the  landlord  notice  of  the  suit  for  evic- 
tion.   Lowe  v.  Emerson,  48  111.  160. 

1.  Smith  v.  Shepard,  15  Pick.  (Mass.) 
147.  (See  Souders  v.  Van  Sickle,  8  N. 
J.  L.  313;  compare  Hogsett  v.  Ellis,  17 
Mich.  351).  Blain  v.  Rivard,  19  III. 
App.  477;  Scheldt  v.  Belz,  4  111.  App. 
431;  Baldwin  v.  Walker,  21  Conn.  168; 
Magill  v.  Hinsdale,  6  Conn.  464;  Jones 
v.  Clark,  20  Johns.  (N.  Y.)  51;  Jackson 
v.  Delancey,  13  Johns.  (N.  Y.)  537; 
Chamberlain  v.  Perry,  138  Mass.  546; 
Adams  v.  Bigelow,  128  Mass.  36c;  Kim- 
ball v .  Lockwood,  6  R.  I.  138;  Mills  v. 
Heaton,  52  Iowa  215;  Mills  v.  Hamil- 
ton, 49  Iowa  105;  Hill  v.  Jordan,  30 
Me.  367. 

a.  Souders  v.  Van  Sickle,  8  N.  J.  L. 

Where  a  mortgagee  has  been  placed 
in  possession  by  the  mortgagor  and  his 
tenant,  farming  the  land  on  shares,  has 
never  attorned  to  the  mortgagor  and 
never  had  any  right  to  do  so,  the  rent 
paid  by  the  tenant  could  not  be  re- 
ceived by  the  mortgagor.  Byers  v. 
By  ere,  65  Mich.  598. 

Where  the  owner  mortgaged  his  land 
and  then  gave  a  lease  to  another,  after 
which  the  mortgage  was  foreclosed,  the 
purchaser  cannot  maintain  an  action 
against  the  tenant  without  an  attorn- 
ment of  the  latter.  Reed  v.  Bartlett,  9 
III.  App.  267. 

An  attornment  to  a  mortgagee  is  not 
valid  after  a  foreclosure  sale  and  the 
time  of  redemption  has  expired.  Mills 
v.  Hamilton,  49  Iowa  105.  (See  Mills 
v.  Heaton,  52  towa  215.) 

Where  land  is  sold  for  nonpayment 
of  taxes,  and  the  tenant  In  possession 
attorns  to  the  purchaser,  and  then 
makes  default  in  payment  of  rent,  sum- 


mary statutory  proceedings  cannot  be 
maintained  to  recover  possession  for 
the  reason  that  the  attornment  is  to  a 
stranger  in  fact.  Doe  v.  Smith,  8  Ad. 
&  E.  255;  Doe  v.  Boulter,  6  Ad.  &  E. 
675;  Lindey  v.  Dakin,  13  Ind.  388; 
Austin  v.  Ahearne,6i  N.  Y.6;  Sperling 
v.  Isaacs,  13  Daly  (N.  Y.)  275. 

The  tenant  cannot  voluntarily  attorn 
to  the  holder  of  a  title  which  is  hostile 
to  that  of  the  landlord.  Williams  v. 
McMichael,64Ga.  445;  Smith  v.  Gran- 
berry,  39  Ga.  381 ;  Elliott  v.  Dycke,  78 
Ala.  150;  Franklin  v.  Palmer,  50  111. 
202;  Thompson  v.  Felton,  54  Cal.  547; 
Bertram  v.  Cook,  32  Mich.  518. 

Where  the  tenant  illegally  attorns  <.o 
a  third  person  he  may  be  evicted  by  the 
landlord.  Steinhouser  v.  Kuhn,  50 
Mich.  367;  Jones  v.  Tatham.  20  Pa.  St. 
398;  Ballance  v.  Fortier,  8  111.  291;  Mc- 
Cartney v.  Auer,  50  Mo.  395. 

8.  Cranz  v.  Kroger,  22  111.  74;  Al- 
wood  v.  Mansfield,  33  111.  452;  Lowe  v. 
Emerson,  48  111.  160;  Griffith  v.  Par- 
meley,  38  Ala.  393;  Sims  v.  Glazener,  14 
Ala.  695;  Pope  v.  Harkins,  16  Ala.  321; 
Houston  v.  Farris,  71  Ala.  570;  Hoen 
v.  Simmons,  1  Cal.  119;  Morse  v.  Rob- 
erts, 2  Cal.  515;  Ramires  v.  Kent,  2 
Cal.  558;  Tewksbury  v.  Magraff.  33 
Cal.  237;  Peralta  v.  Ginochio,  47  Cal. 
459;  Halloway  v.  Galliae,  47  Cal.  474; 
Latillade  v.  Santa  Barbara  Gas  Co., 
58  Cal.  4;  Cody  v.  Quarterman,  12  Ga. 
386;  Newton  v.  Roe,  33  Ga.  163;  Wil- 
burn  v.  Whitefield,  41  Ga.  51:  Ronald- 
son  v.  Tabor,  43  Ga.  230;  Hamel  v. 
Lawrence.  1  A.  K.  Marsh.  (Ky.)  330; 
Harle  v.  McCoy,  7  J.  J.  Marsh.  (Ky.) 
318;  Conley  v.  Chiles,  5  J.  J.  Marsh. 
(Ky.)  302;  Shephard  v.  Martin,  31 
Mo.  492;  Walker  v.  Harper,  33  Mo. 
592;  Baker  v.  Noll,  59  Mo.  265;  Wins- 
ton v.  President  etc.  of  Franklin  Acad- 
emy, 28  Miss.  118;  Frazer  r.  Robinson, 
42  Miss.  121;  Jackson  v.  Stewart,  6 
Johns.  (N.  Y.)  34;  Jackson  v.  Vos- 
burgh,  7  Johns.  (N.  Y.)  186;  Jackson 
Harper,  5  Wend.  (N.  Y.)  246;  People 
v.  Stiner,  45  Barb.  (N.  Y.)  56;  People 
v.  Kelsey,  38  Barb.  (N.  Y.)  269;  Plum- 
mer  v.  Plummer,  30  Hun  (N.  Y.)  558; 
Hardy  v.  Akerly,  57  Barb.  (N.  Y.)  148; 
Moore  v.  Beasly,  3  Ohio  294;  Galloway 
v.  Ogle,  2  Binn.  (Pa.)  468;  Graham  v. 
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The  foundation  of  this  rule  lies  in  the  fact  that  the  tenant  by 
his  possession  acquires  an  advantage  which  is  given  him  by  his 
landlord.1 

The  rule  is  applied  to  a  case  in  ejectment  by  a  trustee  against 
his  tenant,  who  marries  the  cestui  que  trust,  a  daughter  of  the 
trustee,  and  who  seeks  to  defend  on  the  plea  that  in  making  the 
contract  he  is  ignorant  of  the  daughter's  interest.*  It  is  also 
applied  to  a  case  where  a  judgment  debtor  accepts  a  lease  from 
the  purchaser  at  an  execution  sale,  although  he  is  entitled  to  a 
homestead  in  the  premises.8 


Moore,  4  S.  &  R.  (Pa.)  467;  Elliott  v. 
Smith,  23  Pa.  St.  13J;  Russell  v.  Titus, 
3.  Grant  (Pa.)  295;  Phillips  v.  Robert- 
son, 2  Overt.  (Tenn.)  399;  Rogers  v. 
Waller,  4  Hayw.  (Tenn.)  205;  Mcln- 
tire  v .  Patton,  9  Humph.  (Tenn.)  447; 
Robinson  v.  Hatheway,  Brayt.  (Vt.) 
150;  Swift  v.  Gage,  26  Vt.  224;  Ander- 
son v.  Darby,  1  Nott  &  M.  (S.  Car.) 
369;  Walden  v.  Bodley,  14  Pet.  (U.  S.) 
156;  Lucas  v.  Brooks,  18  Wall.  (U.  S.) 
436;  Burke  v.  Hale,  9  Ark.  328;  Helena 
v.  Turner,  36  Ark.  577;  Simmons  v. 
Robinson,  27  Ark.  50;  Hughes  v. 
Watt,  28  Ark.  153;  Paquetel  v.  Gauche, 
17  La.  An.  63;  Sientes  v.  Odier,  17 
La.  An.  153;  Thayer  v.  Wapples,  20 
La.  An.  502;  Phelps  v.  Taylor,  23  La. 
An.  585;  Grant  v.  White,  42  Mo.  285; 
Codman  v.  Jenkins,  14  Mass.  93;  Gage 
v.  Campbell,  131  Mass.  566;  Towne  v. 
Butterfield,  97  Mass.  105;  Allen  v. 
Chatfield,  8  Minn.  435;  Binney  v. 
Chapman,  5  Pick.  (Mass.)  124;  Watson 
v.  Alexander,  1  Wash.  340;  Fuller  v. 
Sweet,  30  Mich.  237;  Bertram  v.  Cook, 
32  Mich.  518;  Mattis  v.  Robinson,  .1 
Neb.  3;  Brenner  v.  Bigelow,  8  Kan. 
497;  Mooney  v.  Olsen,  21  Kan.  691; 
Stout  v.  Merrill,  35  Iowa  47;  Bowdisch 
v.  Dubuque,  38  Iowa  341;  Clemm  v. 
Cushman,  5  Wis.  279;  Hodge  v.  Good- 
sell,  41  Conn.  317;  Epstein  v.  Greer,  78 
Ind.  348;  Pengra  v.  Munz,  29  Fed. 
Rep.  830;  California  etc.  Co.  v.  Munz, 
29  Fed.  Rep.  837;  Pettigrew  v.  Mills, 
36  Kan.  745. 

A  school  district  relying  upon  a  parol 
promise  to  execute  a  deed,  enclosed  the 
land,  and  built  a  schoolhouse  upon  it. 
No  deed  ever  passed,  and  owing  to  con- 
solidation in  1S69,  the  parol  gift  was 
lost  sight  of,  though  the  possession  of 
the  school  authorities  had  been  and 
still  continued  uninterrupted.  In  1876 
the  owner  mortgaged  the  premises,  and 
shortly  afterward  included  them  in  a 
general  assignment.  At  the  assignee's 
sale,  the  district  became  the  purchaser, 


but  subsequently  took  a  lease  of  the 
mortgagee,  who  had  foreclosed  and 
bought  in  the  property  in  1883.  Held, 
that  the  district  was  the  tenant  of  the 
mortgagee  and  was  estopped  to  deny 
his  title,  in  an  action  by  him  on  the 
lease  for  rent.  School  District  v. 
Long  (Pa.),  10  Atl.  Rep.  769. 

Where  the  widow's  dower  has  not 
been  assigned  and  she  remains  in  pos- 
session of  her  husband's  lands,  and 
leases  them,  the  tenant  is  estopped  from 
denying  the  intestate's  title.  Clark  p. 
Olark,  51  Ala.  498. 

No  prescriptive  right  will  accrue  to 
a  tenant  until  he  has  given  notice  to 
his  landlord  of  his  repudiation  of  the 
tenancy.  Stacy  v.  Bostwick,  48  Vt. 
192. 

Adverse  possession  cannot  be  as- 
serted while  the  premises  are  occupied 
under  a  lease.  Corning  v.  Troy  etc. 
Factory.  34  Barb.  (N.  Y.)  485. 

1.  Fuller  v.  Smith,  30  Mich.  237. 

3.  Baker  v.  Nail,  59  Mo.  265. 

S.  Abbott  v.  Cromartie,  72  N.  Car. 
292. 

Where  the  landlord  commenced  suit 
in  ejectment  against  his  tenant,  who  re- 
ceived a  patent  from  the  government, 
the  tenant  is  nevertheless  estopped  from 
disputing  the  landlord's  title.  Arnold 
v.  Woodard,  4  Colo.  249. 

Persons  Under  Disability — If  a  per- 
son under  disability  to  contract  enters 
upon  land  by  permission  of  another,  he 
must  return  the  possession  before  be 
can  deny  the  title.  Wilson  v.  James, 
79  N-  Car.  349. 

Vendor  and  Vendee. — A  vendor  after 
conveying  to  his  vendee  cannot  retain 
possession  and  dispute  the  vendee's 
title,  even  where  the  conveyance  is 
void.  Van  Cleave  v.  Wilson,  73  Ala. 
3»7- 

Fraud  and  Mistake. — In  the  absence 
of  fraud  or  mistake  a  tenant,  however 
he  originally  entered  into  possession,  is 
by  his  subsequent  recognition  of  his 
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Disputing  the  landlord's  title  means  the  setting  up  of  an  in- 
compatible and  paramount  title  to  defeat  it.1 

This  rule  applies  equally  to  those  who  hold  under  the  tenant.* 

When  parties  in  right  of  title  are  tenants  in  common,  if  one 
have  the  possession  and  the  other  enter  by  favor  of  or  under 
contract  from  him  so  in  possession,  the  party  so  entering  cannot, 
while  holding  possession  thus  acquired,  dispute  the  title  of  the 
other  or  litigate  his  own  right  to  possession.*  It  also  equally  ap- 
plies to  the  landlord's  vendee  and  assignee,4  or  mortgagee,  cestui 
que  trust,  or  a  stranger  who  obtains  possession  through  the  ten- 
ant or  other  person  holding  under  him  ; 6  but  a  tenant  is  not  es- 
topped from  setting  up  title  in  himself  as  against  a  stranger  ;6  or 
one  who  takes  possession  under  a  contract  of  purchase,'  or  even 
under  a  void  lease.8 

An  effect  of  this  rule  is  that  if,  after  a  tenancy  has  commenced, 
the  tenant  acquires  an  adverse  right  to  his  landlord,  he  is  bound 
to  surrender  possession  before  he  can  be  permitted  to  assert  that 
right.9   After  he  has  surrendered  the  possession  he  may  sue  and 


tenancy  estopped  to  deny  his  landlord's 
title.   Tyler  v.  Davis,  61  Tex.  674. 

Notice" to  Quit. — If  a  tenant  denies  his 
landlord's  title  and  sets  up  a  hostile 
one,  he  may  be  sued  in  ejectment  with- 
out notice  to  quit.  Sims  v.  Cooper, 
106  Ind.  87. 

1.  Louer  v.  Hummel,  21  Pa.  St.  450. 

2.  Russell  v.  Erwin,  38  Ala.  44. 
8.  Hershey  v  Clark,  27  Ark.  527. 

4.  Landlord's  Vendee  and  Assignee.  — 
McKune  v.  Montgomery,  9  Cal.  575; 
Dunshee  v.  Grundy,  15  Gray  (Mass.) 
314;  Steen  v.  Wardsworth.  17  Vt.  297. 
An  assignee  of  a  lease  who  pays  rent 
to  the  landlord  cannot,  so  long  as  the 
title  remains  as  it  was  when  the  lease 
was  made,  deny  the,  landlord's  title. 
Earle  v.  Hale,  31  Ark.  470. 

6.  Willison  v.  Watkins,  3  Pet.  (U. 
S.)  43;  Lockwood  v.  Walker,  3  Mc- 
Lean (U.  S.)  431;  Phillips  v.  Rothwell, 
4  Bibb  (Ky.)  33;  Twiley  v.  Rogers,  1 
A.  K.  Marsh.  (Ky.)  245;  Newman  v. 
Mackin,  21  Miss.  383;  Rose  v.  Davis, 
1 1  Cal.  133;  McCravey  v.  Remsen,  19 
Ala.  430;  Stuart  v.  Rodenck.  4  W.  &  S. 
(Pa.)  188;  Blackney  v.  Ferguson,  2 
Ark.  547. 

6.  Cole  r.  Maxfield.  13  Minn.  235. 
When  a  tenant  in  possession  is  com- 
pelled to  buy  up  a  mortgage  in  order 
to  protect  his  posesssion,  he  will  be  pro- 
tected in  equity  until  he  is  reimbursed. 
Bates  v.  Conroe,  11  N.J.  Eq.  137. 

If  a  tenant  without  attornment,  or 
notifying  his  landlord,  purchased  the 
demised  premises  at  a  foreclosure  sale, 
the  presumption  is  that  he  purchased 


the  premises  to  protect  his  possession, 
and  the  landlord  may  redeem.  Laus- 
man  v.  Drahos,  10  Neb.  172. 

A  tenant  cannot  extinguish  his  land- 
lord's title  to  the  demised  premises  by 
purchasing  a  title  adverse  to  his  land- 
lord's, but  he  may  do  so  and  terminate 
the  lease  by  purchasing  his  landlord's 
title  at  a  voluntary  or  forced  sale. 
Pickett  T>.  Ferguson,  45  Ark.  177. 

7.  Love  v.  Edmonston,  1  Ired.  (N. 
Car.)  L.  152;  Doud  Dand  v.  Gilchrist, 
1  Jones  (N.  Car.)  L.  353;  Dubois  v. 
Marshall,  3  Dana  (Ky.)  336. 

The  rule  does  not  apply  to  vendor 
and  vendee,  and  the  latter  may  set  up 
an  outstanding  title.  Page  v.  Hill,  11 
Mo.  149. 

It  makes  no  difference  that  the  ten- 
ant may  have  been  in  possession  before 
the  contract  of  tenancy  was  made. 
Richardson  v.  Harvey,  37  Ga.  224; 
Gleaton  v.  Gleaton,  37  Ga.  650;  Mc- 
Connell  v.  Bowdrv,  4  T.  B.  Mo'n.  (Ky.) 
392;  Patterson  v.  Hansel,  4  Bush  (Ky.) 
654;  Hackenbury  v.  Snider,  2  W.  &  S. 
(Pa.)  240;  Thayer  v.  Soc.  of  United 
Brethren,  20  Pa.  St.  60. 

8.  Heath  v.  Williams,  25  Me.  209; 
King  v.  Murray,  6  Ired.  (N.  Car.)  L. 
62;  By  rue  z%.  Beason,  1  Doug.  (Mich.) 
179. 

».  Brown  v.  Keller,  32  111.  131 ; 
Moshier  v.  Reding,  12  Me.  478;  Ryerson 
v.  Eldred,  18  Mich.  12;  Reed  v.  Shep- 
ley,  6  Vt.  602;  Greeno  v.  Munson,  9 
Vt.  37;  Newton  x>.  Roe,  33  Ga.  163; 
Milhouse  v.  Patrick.  6  Rich.  (S.  Car.) 
350;  Callender  v.  Sherman,  5  Ired.  (N. 
03 
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recover  back  the  possession  upon  showing  a  better  title  in  him- 
self,1 or  he  may  buy  an  adverse  title.*  A  contract  with  a  tenant 
whereby  he  is  induced  to  desert  his  landlord  and  attorn  to  an- 
other is  corrupt  in  principle  and  void  in  law.8  The  statements  of 
a  tenant  are  not  admissible  against  his  landlord.4 

Nor  can  a  tenant  deny  the  title  of  the  beneficial  owner  where 
it  appears  that  the  lessors,  though  executing  a  lease  personally, 
were  in  fact  trustees  of  a  church.5 

Nor  can  he  deny  the  agent's  authority  where  the  principal  rati- 
fies the  agent's  acts  subsequently.6  The  doctrine  is  not  changed 
where  the  lessor  signs  as  "agent,"  disclosing  no  principal  ;7  fraud 
of  the  landlord  in  obtaining  execution  of  the  lease  works  no  es- 
toppel.8 

(Ky.)  558;  Jackson  v.  Harper,  5  Wend. 
(N.  Y.)  246;  Byrne  v.  Beason,  1  Doug. 
(Mich.)  179. 

The  tenant  cannot  surrender  posses- 
sion to  a  third  person  without  his  land- 
lord's consent.  Swift  v.  Gage.  26  Vt 
224. 

4.  Ingram  v.  Little,  14  Ga.  173; 
Lunsford  v.  Alexander,  4  Dev.  &  B. 
(N.  Car.)  L.  40;  Kinje  v.  Lackemour, 
12  Ired.  (N.  Car.)  180. 

A  tenant  sued  for  rent  may  set  up  a 
title  acquired  by  purchase  under  an  en- 
cumbrance prior  to  landlord's  title. 
Carson  v.  Crigler,  9  111.  App.  83. 

Where  a  defendant  is  sued  upon  a 
promissory  note  given  for  the  leasing  of 
premises,  he  may  show  that  the  plain- 
tiff was  not  in  possession  of  the  premi- 
ses, and  therefore   could   not  deliver 
possession  to  the  tenant.    Andrews  v. 
Woodcock,  14  Iowa  397. 
6.  Sto'tt  v.  Rutherford,  92  U.  S.  107; 
6.  Brahn  v.  Jersey  City  Forge  Co., 
38  N.  J.  L.  74. 
1.  Redford  v.  Kelly,  61  Pa.  St  491. 
8.  Landlord's  Fraud  Does  Not  Estop 
Tenant. — Berridge  v.  Glassy,  in  Pa. 
St.  442;  Mays  v.  Dwight,  '82  Pa.  St 
46*;  Evans  v.  Bid  well,  76  Pa.  St.  497; 
Brown  v.  Dysinger,  1  Rawle  (Pa.)  40S; 
Craner  v.  Carlyle,  2  Grant's  Cas.  (Pa.) 
267;  Smith  v.  McCurdv,  3  Phila.  (Pa.) 
488;  Gleim  v.  Rise,  6  Watts  (Pa.)  44; 
Swift  v.  Dean,  11  Vt.  323;  Higgins  v. 
Turner,  61  Mo.  249;  Strauss  v.  Har- 
rison, 79  Ala.  324;  Crina  v.  Nclms,  78 
Ala.  604;  Peralta  v.  Ginochio,  47  Cal. 
459;  Johnson  v.  Chely,  43  Cal.  299; 
Carter  v.  Marshall,  72  111.  609;  Pet- 
terson     v.     Sweet,     13     111.  App. 
255;  Gallagher  v.  Bennett,  38  Tex. 
Locke   v.    Thrasher,  79  Va. 
Tewksbury  v.  Magraff,  33  Cal. 


Car.)  711;  Boyer  v.  Smith,  3  Watts 
(Pa.)  449. 

Tax  Sales. — A  tenant  in  possession 
cannot  gain  a  title  adverse  to  his  land- 
lord through  a  sale  for  taxes  levied 
during  the  time  the  tenancy  existed. 
Williams  v.  'fowl,  65  Mich.  204;  Baily 
v.  Campbell,  82  Ala.  342. 

Where  a  tenant  agreed  to  pay  the 
taxes  but  neglected  to  do  so,  and  the 
land  was  sold,  and  the  tenant  purchased 
and  defended  against  the  landlord; 
hetd,  that  he  could  not  succeed.  Has- 
kell v.  Putnam,  42  Me.  244.  Not  so, 
however,  if  the  tenant  does  not  agree  to 
pay  the  taxes.  Bettison  v.  Budd,  17 
Ark.  546. 

1.  Bank  of  Utica  v.  Mersereau,  3 
Barb.  (N.  Y.)  Ch.  528;  Smith  v. 
Mundy,  18  Ala.  182;  Zimmerman  r>. 
Marchland,  23  Ind.  474;  Smart  v.  Smith, 
2  Dev.  (N.  Car.)  258. 

2.  Williams  v.  Garrison,  29  Ga.  ^03; 
Hodges  v.  Shields,  18  B.  Mon.  (Kv.) 
82S. 

A  lessee  who,  in  consideration  of  a 
lea^e,  and  of  possession,  agrees,  inter 
alia,  to  pay  taxes,  cannot  acquire  a  tax 
title  adverse  to  his  lessor.  He  will  hold 
his  tax  title  in  trust  for  the  lessor,  and 
his  grantee  will  stand  in  no  better  po- 
sition. Burgett  v.  Taliaferro,  1 18  111. 
5°3- 

Where  the  lessee  agrees  to  pay  all 
taxes  he  cannot  acquire  premises. 
Carithers  v.  Weaver,  7  Kan.  110. 

A  tenant  at  will  may  at  any  time 
abandon  his  tenancy,  and  purchase  the 
property.  Hudson  v.  Wheeler,  34  Tex. 
3S6- 

The  tenant  cannot  assert  a  para- 
mount title  in  himself  until  he  has  re- 
stored possession  to  the  landlord.  Rog- 
ers v.  Boynton,  57  Ala.  501. 

3.  Morgan  v.  Ballard,  1  A.  K.  Marsh. 


291; 
237- 
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The  landlord's  title  cannot  be  disputed  unless  some  change  has 
taken  place  in  his  title  since  the  lease  was  made ;  or  unless  a  ten- 
ant was  induced  to  accept  the  lease  or  possession  by  fraud  or 
mistake.1 

The  rule  is  confined  to  the  title  existing  at  the  time  possession 
was  given,  and  if  that  title  is  adjudged  void,  the  tenant  may  dis- 
claim it,  and  take  under  him  to  whom  the  title  is  adjudged* 
Where  the  ejectment  is  brought  by  the  landlord's  assignee  in 
bankruptcy,  the  tenant  may  dispute  the  assignment  ;8  and  the 
same  rule  prevails  when  the  contract  is  made  through  a  mistake 
of  fact.4 

This  rule  has  no  application  when  one  having  no  title  by  trick 
induces  another  in  possession  to  take  a  lease.  It  is  otherwise, 
however,  if  the  lessee  has  an  inchoate  or  partially  defective  title.6 
Attornment  through  misrepresentations  of  the  landlord  works  no 
estoppel.6  An  owner  of  land  who  takes  a  lease  from  a  stranger 
in  ignorance  of  his  own  right  is  not  estopped  from  asserting  his 
own  title.7  Neither  does  the  rule  apply  to  the  procuring  of  a 
lease  by  threats.8  Nor  will  the  tenant  be  estopped  if  before  he 
takes  possession  he  disavows  the  lessor's  title.9   After  the  death 


1.  Bigler  v.  Furman,  58  Barb.  (N. 
Y.)  545- 

a.   McAusland   v.  Pundt,  1  Neb. 

311. 

3.  Steadman  v.  Jones,  65  N.  Car. 
388. 

4  Mistake  and  Fraud.— While  a  ten- 
ant cannot  be  permitted  to  controvert 
the  title  of  his  landlord,  under  whom  he 
entered  into  possession,  yet,  if  one  in 
possession  under  claim  of  title  is  in- 
duced to  accept  a  lease,  through  mis- 
representation, fraud,  or  trick  of  the 
lessor,  he  is  not  estopped  from  setting 
up  a  title  superior  to  that  of  his  lessor. 
So,  therefore,  if  the  lease  be  made 
through  mutual  mistake  of  the  facts,  bv 
both  parties,  the  lessee  is  not  estopped 
from  setting  up  a  superior  title  if  he  was 
in  possession  when  he  executed  the 
lease.  Berridge  v.  Glassey  (Pa.),  7 
Atl.  Rep.  749. 

A  tenant  whose  signature  to  a  lease 
is  obtained  by  fraud  or  misrepresenta- 
tion may  deny  his  lessor's  title.  Jenckes 
■v.  Cook,  9  R.  I.  520;  Burnett  v.  Rich, 
45  Ga.  211. 

In  the  application  of  this  rule  it  is  not 
necessary  that  the  tenant  should  have 
originally  obtained  possession  from  his 
lessor.  Prevot  v.  Lawrence,  51  N.  Y. 
219;  Tompkins  v.  Snow,  63  Barb.  (N. 
Y->  535. 

Fraud  and  mistake  may  be  shown  by 
the  tenant  as  against  the  landlord  in 
12  C.of  L. — 45  7 


f>rocuring  his  acknowledgment  of  the 
andlord's  title.  Isaac  v.  Clark,  2  Gill 
(Md.)  1. 

8.  Evans  v.  Bldwell,  76  Pa.  St  497. 

6.  Tison  v.  Yawn,  15  Ga.  491;  Schultz 
v.  Arnot,  33  Mo.  172. 

7.  Cain  v.  Gimon,  36  Ala.  168. 

A  tenant  is  not  estopped  to  show  that 
his  promise  to  pay  plaintiff  rent  was 
based  on  a  mistake,  and  that  in  fact 
another  is  entitled  to  rent  Petterson 
v.  Sweet,  13  111.  App.  255. 

8.  Baskin  v.  Seechrist,  6  Pa.  St.  154, 
One  claiming  to  own  land  in  the 

possession  of  another  person  procured 
the  execution  of  a  lease  by  an  assertion 
of  title  in  himself,  and  a  threat  of  evic- 
tion. Held,  that  the  lease  had  not  been 
obtained  by  such  craft  or  fraud  as  would 
relieve  the  lessee  from  the  estoppel 
arising  out  of  the  relations  of  landlord 
and  tenant,  and  that  he  could  not  in  an 
action  by  the  lessor  for  rent  dispute 
the  plaintiff '8  title.  School  District  v. 
Long  (Pa.),  10  Atl.  Rep.  769. 

9.  Nerhooth  v.  Althouse^  8  Watts 
(Pa.)  427. 

There  must  be  an  actual  surrender  of 
possession  in  order  to  remove  the 
estoppel.  A  thirty  days'  notice  that 
the  tenant  will  at  the  expiration  of  that 
time  terminate  the  tenancy  and  there- 
after hold  under  an  independent  and 
paramount  title  is  not  sufficient.  Long- 
fellow v.  Longfellow.  61  Me.  590. 
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of  the  landlord  the  tenant  may  dispute  the  title  of  the  remain- 
derman.1 

Estoppel  of  the  tenant  only  applies  to  the  relation  of  landlord 
and  tenant,  created  by  contract,  and  not  to  that  created  by  law.* 
The  scope  of  the  estoppel  relates  only  to  the  nature  of  the  estate 
demised,  and  beyond  that  there  is  no  estoppel.8 

The  rule  that  a  tenant  cannot  show  an  outstanding  title 
against  his  landlord  does  not  apply  to  a  case  where  the  title  of 
the  landlord  has  expired  or  has  otherwise  been  extinguished  since 
the  creation  of  the  tenancy.4    Nor  does  the  estoppel  apply  to  a 


1.  Stokes  v.  McKibbon,  13  Pa.  St. 
267. 

A  tenant  cannot  by  disclaimer  or 
mere  words  deny  his  landlord's  title  and 
assert  one  of  his  own,  or  work  a  for- 
feiture of  his  title  or  set  running  an 
adverse  possession.  His  possession  and 
that  of  his  assigns  or  grantees  is  that  of 
his  landlord.  Whiting  v.  Edmunds,  04 
N.  Y.  309. 

Where  premises  have  been  sold  under 
an  execution  the  tenant  may  show  that 
the  defendant  in  the  execution  never 
had  a  title  subject  to  execution.  Million 
v.  Riley,  1  Dana  (Ky.)  359. 

2.  Vance  v.  Johnson.  10  Humph. 
(Tenn.)  214;  Baker  v.  Hale,  6  Baxt 
(Tenn.)  46. 

3.  Page  v.  Kinsman,  43  N.  H.  328. 
Where  a  person  enters  as  an  intruder 

and  without  the  consent  of  the  person 
in  possession,  he  may  set  up  title  in 
himself,  but  he  is  not  permitted  to  set 
up  an  outstanding  title  in  someone 
else,  under  whom  he  did  not  enter. 
Den  v.  Gustin,  12  N.  J.  L.  42. 

Where  a  tenant  claims  the  fee  in  his 
own  right,  he  is  a  trespasser  and  may 
be  turned  out,  though  the  lease  has  not 
expired.  Walden  v.  Bodley,  14  Pet. 
(U.  S.)  156;  Duke  v.  Harper,  6  Yerg. 
(Tenn.)  280. 

Where  the  defendant  in  ejectment 
claims  under  the  plaintiff  by  purchase, 
gift,  lease,  or  otherwise,  he  cannot  dis- 
pute the  plaintiff's  title.  Williams  v. 
Cash,  27  Ga.  507. 

Where  one  person  in  possession 
a6  tenant  in  common  rents  the  other 
moiety,  and  pays  rent  therefor,  he  may 
dispute  the  title  of  plaintiff  when  sued 
for  rent  and  partition.  Shearer  v. 
Winston,  33  Miss.  149. 

4.  Landlord's  Title  Extinguished.— 
Jackson  v.  Rowland,  6  Wend.  (N.  Y.) 
666;  Randolph  v.  Carlton,  8  Ala.  606; 
McDevitt  v.  Sullivan,  8  Cal.  592; 
Wheelock  v.  Warschauer,  21  Cal.  309; 
Camp  v.  Camp,  5  Conn.  291 ;  Wells 


Mason,  5  111.  84;  Tilghman  v.  Little,  13 
111.  239;  Kinney  v.  Doe,  8  Blackf.  (Ind.) 
350;  Gregory  v.  Crab,  2  B.  Mon.  (Ky.) 
234;  Casey  v.  Gregory,  13  B.  Mon. 
(Ky.)  505;  Hintz  v.  Thomas,  7  Md. 
346;  Giles  v.  Ellsworth,  10  Md.  333; 
Wolf  *.  Johnson,  30  Miss.  513;  Peutz 
v.  Chester,  41  Mo.  447;  Russell  v. 
Allard,  18  N.  H.  222;  Den.  Howell  v. 
Ashmore,  22  N.  J.  L.  261;  Horner  v. 
Leeds,  25  N.  J.  L.  106;  Hoag  v.  Hoag, 
35  N.  Y.  469;  Ryness  v.  Farwell,  9 
Barb.  (N.  Y.)  615;  Lawrence  v.  Miller, 
1  Sandf.  (N.  Y.)  516;  Devacht  v.  New- 
sam,  3  Ohio  57. 

If  a  debtor  s  land  has  been  sold  and 
he  is  under  an  impression  that  notice 
has  been  served,  and  thereupon  takes  a 
lease  from  the  purchaser,  he  is  not 
estopped  from  denying  the  validity  of 
the  sale.  Schultz  v.  Elliott,  1 1  Humph. 
(Tenn.)  183. 

In  Connecticut,  a  tenant  may  attack 
a  landlord's  title  in  support  of  "his  own 
title,  acquired  after  the  date  of  the 
lease.  Rodgers  v.  Palmer,  33  Conn. 
I5S- 

Persons  occupying  different  portions 
of  the  same  premises  under  joint  own- 
ership, are  not  governed  by  the  rules  of 
landlord  and  tenant  and  one  may  deny 
the  other's  title.  Corrigan  v.  Riley,  26 
N.T.L.79. 

Where  a  tenant  enters  into  posses- 
sion under  an  agreement  that  the  title 
is  to  be  settled  by  an  amicable  action, 
he  may  dispute  the  landlord's  title. 
Mayor  v.  Bridge  Co.,  4  Binn.  (Pa.) 
283. 

This  rule  does  not  prevent  the  tenant 
showing  that  the  landlord's  title  has 
terminated  by  limitation,  or  by  his  con- 
veyance. St  Johns  v.  Quitzow,  72  111. 
334- 

Nor  is  he  estopped  where  the  estate 
has  become  vested  in  the  tenant. 
Ryder  v.  Mansell,  66  Me.  167. 

And  he  may  show  that  the  landlord's 
title  has  been  sold  under  execution  in 
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tenant  whose  term  has  expired ; 1  or  where  he  has  been  evicted, 
•or  where  judgment  of  eviction  has  been  rendered.*  The  rule 
being  for  the  benefit  of  the  lessor,  may  be  waived  by  him.8 

If  there  be  two  conflicting  claims  to  the  premises  that  appear 
equally  valid,  and  the  landlord  will  take  no  steps  to  protect  his 
tenant,  he  may  in  good  faith  attorn  to  another.* 

And  where  he  leases  part  of  the  premises  there  is  no  estoppel 
as  to  the  residue.5 

Adverse  possession  is  one  that  in  its  commencement  may  not 
perhaps  be  adverse  but  becomes  so  when  the  holder,  changing 
his  mind,  intends  it  to  become  adverse,  and  knowledge  of  such 
•change  of  mind  comes  to  the  owner.6 

It  designates  a  possession  in  opposition  to  the  true  title  and 
Teal  owner,  and  it  implies  that  it  commenced  in  wrong,  by  ouster 
•or  disseisin,  and  is  maintained  against  right.* 

It  is  a  possession  not  under  the  legal  proprietor,  but  entered 
into  without  his  consent,  either  directly  or  indirectly  given.  It 
is  a  possession  by  which  he  is  disseised  and  ousted  of  the  land 
so  possessed.8 

But  possession  of  the  tenant  is  possession  of  the  landlord.*. 
Therefore,  where  the  relation  of  landlord  and  tenant  exists,  a 
•conveyance  by  the  latter  of  the  demised  premises  cannot  oper- 
ate as  a  basis  of  an  adverse  possession?10 


an  action  brought  by  the  landlord  to 
recover  rent  accruing  subsequent  to  the 
sale.  Lancashire  v.  Mason,  75  N.  Car. 

455- 

A  lessee  in  possession  cannot  escape 
payment  of  rent  by  taking  a  lease  from 
-a  third  person.  Parker  v.  Nanson,  12 
Neb.  419. 

At  a  forced  sale  a  tenant  may  buy 
his  landlord's  title.  Pickett  v.  Fergu- 
son, 45  Ark.  177;  s.  c,  55  Am.  Rep. 
545- 

A  tenant,  while  holding  under  the 
lease,  is  estopped  from  disputing  the 
title  of  his  landlord;  but  lie  may  show 
that  his  landlord's  title  has  expired,  or 
has  been  transferred,  not  reserving  the 
Tents,  or  has  passed  to  another  by  ope- 
ration of  law;  and  in  like  manner,  when 
the  landlord  has  transferred  all  his 
title  and  interest  to  another,  to  whom 
"the  tenant  has  attorned,  the  landlord  is 
•estopped  from  asserting  against  the 
tenant  any  rights  under  the  original 
lease.   Otis  u.  McMillan,  70  Ala.  46. 

1.  Carpenter  v.  Thompson,  3  N.  H. 
204. 

3.  Clapp  v.  Coble,  1  D.  &  B.  Eq.  (N. 
•Car.)  177. 

S.  Wood  v.  Chambers.  3  Rich.  (S. 
■Car.)  150. 

4.  Dundee  v.  Erwin,  6  La.  An.  185. 


He  cannot  buy  in  the  encumbrance 
for  speculation,  but  may  do  so  to  pro- 
tect his  possession.  And  in  such  case 
if  it  is  a  tenancy  for  years  he  may  re- 
quire compensation  from  the  landlord. 
Thrall  v.  Omaha   Hotel  Co.,  5  Neb. 

6.  Perderick  v.  Searle,  5  S.  &  R. 
(Pa.)  236. 

A  takes  possession  under  B,  and 
afterwards  acknowledges  title  of  C;  he 
may  subsequently  disclaim  the  title  of 
C.  Jackson  t>.  Leek,  12  Wend.  (N.  Y.) 
105;  Franklin  v.  Merida,  35  Cal.  558; 
Washington  v.  Conrad,  2  Humph. 
(Tenn.)  562;  Givens  v.  Mullinax,  4 
Rich.  (S.  Car.)  590;  Alderson  v.  Miller, 
15  Gratt.  (Va.)  279. 

t.  See  generally  Adverse  Posses- 
sion, vol.  1,  p.  238;  Gay  v.  Mitchell,  35 
Ga.  139, 141. 

7.  Alexander  v.  Polk,  39  Mich.  737. 

8.  There  must  be  a  possession  under 
claim  of  right  adverse  to  the  true 
owner.  Baker  v.  Swan,  32  Md.  355; 
French  v.  Pearce,8  Conn.  441. 

9.  Lecatt  v.  Stewart,  2  Stew.  (Ala.) 
474- 

10.  Jackson  v.  Harsen,  7  Conn.  323; 
Swartzwelder  v.  United  States  Bank,  1 
J.J.  Marsh.(Ky.)  38-  Chambers  v.  Pleak, 
6  Dana  (Ky.)  426 
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A  tenant  holding  over  cannot  set  up  adverse  possession  against 
his  andlord  ;  nor  can  his  son  coming  in  under  him.1 

If  a  tenant  from  year  to  year  takes  a  lease  from  a  third  person 
the  act  is  void  and  cannot  work  an  adverse  possession  against  his 
landlord*  , 

A  permissive  possession  cannot  be  changed  into  an  adverse 
possession  without  notice  to  the  landlord.8 

In  order  to  obtain  title  by  possession  under  the  statute  of  lim- 
itations as  against  the  landlord,  the  landlord  must  have  notice  of 
such  adverse  claim  for  the  full  period  required  by  the  statute.* 

When  a  person  repudiates  the  contract  under  which  he  holds 
possession,  and  gives  notice  to  the  person  from  whom  he  re- 
ceived possession  that  he  shall  no  longer  hold  under  him,  the  re- 
lation ceases,  and  the  possession  becomes  adverse.5 

(A)  Boundaries,  Fences,  etc. — A  tenant,  by  virtue  of  his. 
occupation,  is  liable  at  the  common  law  to  third  persons  for  the 
consequences  of  a  neglect  to  keep  up  and  repair  division  fences, 
party  walls  and  highways,  his  liability  in  this  respect  being  coex- 
tensive with  that  of  the  landlord.6 

(i)  Easements. — The  tenant  is  entitled  to  the  use  of  all  those 
privileges,  easements  and  appurtenances  in  any  way  belonging  to 
the  premises  under  lease,  as  incident  to  his  grant,  unless  they 
have  been  expressly  reserved  and  excepted  out  of  the  lease.7 

(J)  Emblements. — By  emblements  is  meant  the  right  of  a 
tenant  to  take  and  carry  away  after  his  tenancy  has  ended  such 
annual  products  of  the  land  as  have  resulted  from  his  own  care 
and  labor.    The  term  is  also  applied  to  the  crops  themselves.8 

1.  Brandter  v.  Marshall,  i  Cai.  (N.  (N.  Y.)  434;  Outerbridge  v.  Phelps* 
Y.)  394.  13  Abb.  N.  C.  (N.  Y.)  117;  Mellernott 

2.  Jackson  v.  Moore,  6  Cow.  (N.  Y.)  v.  N.  Y.  etc.  R.  Co.,  48  N.  Y.  Super. 
752.  Ct.  433;  Burns  v.  Gallagher,  62  Md. 

8.  Wadsworthville  School  v.  Metze,  462;  Dunham      Pitkins,  53  Mich.  507; 

4  Rich.  (S.  Car.)  50.  Oliver  v.  Dickinson,  100  Mass.  114;. 

4.  Watson  v.  Smith,  10  Yerg.  (Tenn.)  Thompson  v.  Banks,  43  N.  H.  540; 
476;  Lea  v.  Netherton,  9  Yerg.  (Tenn.)  Besserman  v.  Soc.  of  Trinity  Church, 
315;  Ross  v.  Blair,  Meigs  (Tenn.)  525.  39  Conn.  137;  Niles  v.  Douglass,  34 

5.  Greeno  v.  Munson,  9  Vt.  37;  North  Conn.  394;  New  Orleans  etc.  R.  Co.  v. 
v.  Barnum,  10  Vt.  220.  •  McCloskey,  35  La.  An.  784. 

6.  Taylor  Landlord  &  Tenant  (8th  Adverse  Possession. — If  a  tenant  ac- 
ed.),  §  183,  citing  Taylor  v.  Whitehead,  quiesces  in  the  wrongful  act  of  a  stran-- 
2  Doug.  (Mich.)  745;  St  Louis  etc.  R.  ger,  it  will  not  bind  the  landlord  when 
Co.  v.  Washburn, 97  111.  253;  Baynes  v.  he  regains  possession;  as.  if  he  suffers. 
Chastain,  68  Ind.  376.  See  also  Blood  windows  newly  opened  by  his  neigh- 
v.  Spaulding,  57  V t.  422;  Tewksbury  v.  bor,  to  remain  unobstructed  for  more 
Bucklin,  7  N.  H.  518;  Fenton  v.  Mont-  than  twenty  years,  and  so  as  to  become- 
gomery,  19  Mo.  App.  156;  Andrews  v.  ancient  lights,  the  landlord,  at  the  ex- 
Jones,  36  Tex.  149;  Moore  v.  Levert,  24  piration  of  the  term,  will  not  be  bound 
Ala.  310;  Locke  v.  First  Div.  etc.  R.  thereby,  but  may  shut  up  the  lights  or- 
Co.,  15  Minn.  350.  See  generally  treat  them  as  if  they  had  been  newly 
Fences,  vol.  7,  p.  889;  Adverse  Pos-  opened.  Jesser  v.  Gifford,  4  Burr. 2141; 
session,  vol.  1,  p.  248;  Animals,  vol.  Daniel  v.  North,  1 1  East  372.  See- 
1,  p.  571.  also  Webster  v.  Stevens,  5  Duer  (N. 

7.  Taylor  Landlord  &  Tenant  (8th  Y.)  553. 

ed.),  §  212;  Moody  v.  King,  75  Me.  497.  8." Definition  of  Emblements.— Bouv. 
See  also  Vidvard  v.  Cushman,  23  Hun    L.  Diet.,  title  Emblements;.  Bevaos 
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When  a  tenancy  at  will  is  terminated  by  the  lessor,  the  tenant 
or  his  legal  representatives  is  entitled  to  the  emblements  and  a 
reasonable  time  to  remove  his  family.1 

And  so  also  is  the  lessee  of  a  tenant  for  life  to  crops  growing 
at  the  death  of  the  lessor,  or  to  a  tenant  for  the  life  of  another.* 
And  where  the  term  of  a  tenancy  is  uncertain,  the  tenant  who 
sows  a  crop  is  entitled  to  reap  it.8 

The  same  rule  applies  to  a  tenant  where  his  estate  may  con- 
tinue till  harvest  but  is  terminated  by  some  act  other  than  his 
■own.4 

The  right  to  emblements  does  not  extend  to  permanent  and 
natural  products  of  the  soil,  but  only  to  such  as  are  of  annual 
growth  and  which  the  tenant  has  cultivated  by  his  own  labor.5 

Where  a  lease  gives  either  party  power  to  terminate  the  ten- 
ancy on  notice  and  the  landlord  gives  the  notice,  he  must  allow 
the  tenant  for  preparing  the  ground  for  seed  or  other  extra  la- 
bor already  done,  and  if  the  seed  is  already  sown  the  lessee  is 
■entitled  to  emblements.6 

But  the  tenant  is  not  entitled  to  emblements  where  the  termi- 
nation of  the  lease  is  fixed  and  certain ;  they  pass  with  the  law.7 


Briscoe,  4  H.  &  J.  (Md.)  139;  Reiff  v. 
Re  iff,  64  Pa.  St.  134.  It  is  a  privilege 
■allowed  to  tenants  for  life,  at  will  or 
from  year  to  year,  because  of  the  uncer- 
tainty of  their  estates,  and  to  encour- 
age husbandry.  If,  however,  the  ten- 
ancy is  for  years,  and  its  duration  de- 
pends upon  no  contingency,  a  tenant, 
when  he  sows  a  crop,  must  know 
whether  his  term  will  continue  long 
■enough  for  him  to  reap  it,  and  is  not 
permitted  to  re-enter  and  cut  it  after 
his  term  has  ended.  Kingsbury  v. 
Collins,  4  Bingh.  202;  Whitemarsh  v. 
Cutting,  10 Johns.  (N.  Y.)  361;  Debow 
v .  Colfax,  Halst.  (N.  J.)  12S. 

Custom.  —  Although  a  tenant  for 
_years  may  not  be  entitled  to  emble- 
ments as  such,  yet,  by  the  custom  of 
the  country,  in  particular  districts,  he 
may  be  allowed  to  enter  and  reap  a 
■crop  which  he  has  sown,  after  his  lease 
has  expired.  Higglesworth  v.  Dallison, 
1  Dougl.  201;  Borasten  v.  Green,  16 
East  71. 

1.  Davis  v.  Thompson,  13  Me.  209; 
Sherburne  v.  Jones,  20  Me.  70;  Thomas 
Moody,  11  Me.  139;  Brown  v. 
Thurston,  56  Me.  126;  Morgan  v.  Mor- 
gan, 65  Ga.  493;  Thornton  v.  Burch,  20 
\ia.  791;  Davis  v.  Brockebank,  9  N.  H. 
73:  Brooks  v.  Galster,  51  Barb.  (N.  Y.) 
196;  Harris  v.  Frink,  49  N.  Y.  24; 
Reilly  v.  Ringland,  39  Iowa  106; 
Martin  v.  Knapp,  57  Iowa  336;  Towne 
"ck 


z>.  Bowers,  81  Mo.  492;  Rick  v.  Bolton, 


46  Vt.  84;  Weem  v. Bryan,  21  Ala.  302; 
Price  v.  Pickett,  21  Ala.  741. 

3.  Dorsett  v.  Gray,  98  Ind.  273;  Bev- 
ans  v.  Briscoe,  4  H.  &  J.  (Md.)  139; 
Miller  v.  Shackleford,  4  Dana  (Ky.) 
278. 

S.  Heavilonv.  Farmers' Bank,  81  Ind. 
249;  Talbot  v.  Hill,  68  111.  106;  Mayo  v. 
Fletcher,  14  Pick.  (Mass.)  530;  Towne 
v.  Bowers,  81  Mo.  491;  Cassilly  v. 
Rhodes,  12  Ohio  88;  Pfanner  v.  Stur- 
mer,  40  How.  Pr.  (N.  Y.)  401. 

4.  Debow  v.  Colfax,  10  N.  J.  L.  128; 
Hunter  v.  Jones,  7  Phila.  (Pa.)  233. 

A  tenant,  either  for  money,  rent  or 
produce,  has  the  power  to  absolutely 
dispose  of  the  crop  without  the  consent 
of  his  landlord.  Doremus  v.  Howard, 
23  N.  J.  L.  390. 

5.  Reiff  v.  Reiff,  64  Pa.  St.  134;  Evans 
v.  Englehart,  6  Gill  &  J.  (Md.)  171; 
Clark  v.  Harvey,  54  Pa.  St.  142;  San- 
ders v.  Ellington,  77  N.Car.  255;  Lam- 
berton  v.  Stouffer,  55  Pa.  St.  284. 

•.  Stewart  v.  Doughty,  9  Johns.  (N. 
Y.)  108;  Harris  v.  Frink,  49  N.  Y.  24. 

7.  Whitemarsh  v.  Cutting,  10  Johns. 
(N.  Y.)  360;  Bain  v.  Clark,  10  Johns. 
(N.  Y.)  424;  Mason  v.  Moyer6,  2  Rob. 
(N.  Y.)  606;  Harris  v.  Carson,  7  Leigh 
(Va.)632;  Sanders  v.  Ellington,  77  N. 
Car.  255;  Kelly  v.  Todd,  1  W.  Va.  197. 

There  are  statutes  in  many  of  the 
States  regulating  the  rights  of  the  ten- 
ant regarding  emblements.  Miller  v. 
Cheney,  88  Ind.;  Thompson  v.  Noel, 
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Arid  where  the  lessee  sublets  to  another,  who  has  full  knowl- 
edge of  the  pendency  of  an  action  of  ejectment  brought  by  the 
lessor  against  the  lessee,  and  the  subtenant  puts  in  a  crop  upon 
the  land  which  is  harvested  but  not  removed  therefrom  at  the 
time  the  lessor  is  put  into  possession  under  and  by  virtue  of  the 
judgment  in  the  ejectment  suit,  the  crop  belongs  to  the  les- 
sor.* 

But  where  an  under  tenant  sows  before  the  breach  of  condition 
by  the  tenant  and  does  not  participate  in  the  breach,  he  may  take 
the  emblements.* 

And  a  judgment  against  a  tenant  for  possession,  if  there  is  no 
clause  of  forfeiture  in  the  lease,  does  not  deprive  him  of  his  share 
of  a  crop  already  harvested.3 

But  a  tenant  for  a  term  certain  may  sometimes  be  entitled  by 
the  custom  of  the  country  to  return  for  way-going  crops  where 
the  tenancy  expires  at  the  usual  termination  of  the  agricultural 
year.4 

This  right,  of  course,  exists  only  where  the  tenancy  has  been 
terminated  through  no  fault  of  the  tenant.  And  where  a  ten- 
ant for  life  dies  his  lessee  is  entitled  to  the  crops  growing  at  his. 
death.5 

If  the  term  is  determined  by  the  death  of  the  tenant  for  life 
before  the  seed  is  actually  sown,  there  will  be  no  right  to  emble- 
ments. Nor  can  the  costs  of  preparing  the  ground  for  the  recep- 
tion of  the  seed  be  recovered.® 

Custom. — Where  a  tenant  for  years  sows  a  crop  which  he 
knows  he  cannot  reap  before  his  term  expires,  he  is  not  entitled 
to  emblements  except  by  the  custom  of  the  country,  which  in 


81  Ind.  382;  Wheeler  v.  Kirkendall,  67 
Iowa  613;  Harris  v.  Carson,  7  Leigh 
(  Va.)  633;  Dircks  v.  Brant,  56  Md.  500; 
Chesley  v.  Welch,  37  Me.  106;  Like  v. 
McKinstry,  41   Barb.   (N.  Y.)  186; 
Smith  v.  Clayton,  20  N.  J.  L.  357; 
Brown  v.  Parsons,  22  Mich.  24;  Hudson 
v.  Porter,  13  Conn.  59,  62. 
1.  Lampson  v.  Rose,  65  N.  Y.  411. 
3.  Bevans  v.  Briscoe,  4  Harr.  &  J. 
(Md.)  139. 
8.  Sfancer  v.  Roe,  55  Mich.  169; 


Lomberger  v.  Berggren,  20  Neb.  399. 

"a.  {N.J 


89, 


4.  Howell  v.  Schenck,  4  Zab. 


8.  Dorsett  v.  Gray,  98  Ind.  273;  Bev- 
ans v.  Briscoe,  4  Har.  &  J.  (Md.)  139; 
Doe  v.  Witherwick,  3  Bing.  11. 

Under  Tenant's  Bight. — Where  a  ten- 
ant for  life  dies  in  possession  the 
reversioner  or  remainderman  is  not  en- 
titled to  the  occupation  of  the  lands  on 
which  a  crop  is  growing,  until  that 
crop  is  taken  off,  or  a  reasonable  time 
is  given  for  taking  it  off,  and  the  law  is 


the  same  where  the  lands  are  leased  for 
years  to  an  under  tenant.  Bevans  r. 
Brescoe,  4  Har.  &  J.  (Md.)  139. 

And  it  has  also  been  held,  that  a 
lessee  is  entitled  to  emblements,  as 
against  the  purchaser  of  lands  sold 
under  a  decree  of' foreclosure,  or  upon  a 
judgment  at  law.  Cassilly  v.  Rhodes. 
12  Ohio  88;  Biggs  v.  Brown,  2  S.  &  R. 
(Pa.)  14;  Adams  v.  McKesson,  53  Pa. 
St.  81. 

8.  Price  v.  Pickett,  21  Ala.  741;  Lane 
v.  King,  8  Wend.  (N.  Y.)  584;  Doe  r. 
Murrefi,  8  C.  &  P.  134. 

A  lessee  of  the  mortgagor,  under  a 
lease  executed  subsequent  to  the  mort- 
gage, is  not  entitled  as  against  the 
mortgagee  to  crops  growing  on  the 
mortgaged  premises  at  the  time  of  the 
foreclosure  and  sale  of  the  same,  anil- 
the  mortgagee  becoming  the  purchaser, 
may  maintain  trespass  against  the 
lessee  for  taking  and  carrying  away  the 
crops.  Lane  v.  King, 8  Wend.  (N.Y.J 
584- 
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some  particular  districts  will  permit  him  to  re-enter  and  cut  the 


And  every  demise  between  landlord  and  tenant  in  respect  to 
matters  in  which  the  parties  are  silent  may  be  fairly  open  to  ex- 
planation by  the  general  usage  and  custom  of  the  country  or  of 
the  district  where  the  land  lies.  Every  person  under  such  cir- 
cumstances is  supposed  to  be  cognizant  of  this  custom,  and  to 
contract  with  reference  to  it.* 

But  the  custom  is  excluded  where  it  conflicts  with  express 
stipulations  in  the  lease.3 

It  can  never  be  set  up  in  contravention  of  the  contract,  but 
where  there  is  nothing  in  the  agreement  to  exclude  the  inference, 
the  parties  are  always  presumed  to  contract  in  reference  to  the 
usage  or  custom  which  prevails  in  the  particular  district,  and  evi- 
dence of  such  usage  or  custom  is  admissible  for  the  purpose  of 
explaining  ambiguous  words  or  phrases  in  a  contract.4 

Where  by  the  terms  of  the  lease  the  rent  is  to  be  delivered  to 
him  in  a  share  of  the  crop  raised,  as  hay  in  the  stack,  or  wheat 
in  the  bushel,  the  landlord  has  no  interest  in  the  crop  until  it  is 
severed  and  tendered  to  him.5 

If  the  land  be  sold  on  foreclosure  or  a  judgment,  even  older 
than  the  lease,  the  tenant  is  entitled  to  the  way-going  crop 

1.  Wigglesworth  v.  Datlison,  Doug,  farm  is  held  under  a  written  agree- 

201;  Boraston  v.  Green,  16  East  71;  ment;  provided,  such  agreement  does 

Stoddard  v.  Waters,  30  Ark.  156.  not  in  express  terms  exclude  the  cus- 

8.  Van  Ness  v.  Pacard,  2  Pet.  (U.  S.)  torn.    Senior  v.  Armytage,  Holt.  197; 

138;  Demi  v.  Bossier,  1  Penn.  &  W.  Webb  v.  Plummer,  2  B.  &  A.  750;  Hut- 

(Pa.)  224.  ton  v.  Warren,  1  M.  &  W.  466. 

In  Stultz  v .  Dickey,  5  Binn.  (Pa.)  8.  Roberts  v.  Baker,  1  Cr.  &  M.  808. 

285,  the  court  Meld,  that  a  lessee  for  4.  Hinton  v.  Locke,  5  Hill  (N.  Y.) 

years  may  give  evidence  that  by  the  cus-  437;  Wadsworth  v.  Allcott,  6  N.  Y. 

torn  of  the  country  he  is  entitled  to  the  64;  Wilcox  v.  Wood,  9  Wend.  (N.  Y.) 

away-going  crop,  though  it  is  not  spe-  349;  Wigglesworth  v.  Dallison,  Doug, 

cially  stated  in  his  declaration  and  201;   Macomber  v.  Parker,  13  Pick, 

though  he  held  under  a  written  lease,  (Mass.)  175.  Murray  v.  Hatch,  6  Mass. 

which  gave  no  such  right   That  cus-  465,  477;  Homer  v.  Dorr,  10  Mass.  26; 

torn  extends  throughout  all  this  State,  Bryant  v.  Com.  Ins.  Co., 6  Pick.  (Mass.) 

and  enters  into  every  contract  to  which  131 ;  Stevens  v.  Reeves,  9  Pick.  (Mass.) 


See  also  Iddings  v.  Nagle,  2  W.  &  S.  Car.)  270;  Wood  v.  Hickok,  2  Wend. 

(Pa.)  22;  Briggs  v.  Brown,  2  S.  &  R.  (N.  Y.)  501;  Dawson  v.  Kittle.  4  Hill 

(Pa.)  14;  Shaw  v.  Bowman,  91  Pa.  St.  (N.  Y.)  107;  Wheeler  v.  Newbold,  5 

414.   The  same  holds  good  in  New  Duer  (N.  Y.)  29;  Cole  v.  Goodwin,  19 

Jersey.  Van  Doren  v.  Everitt,  2  South  Wend.  (N.  Y.)  251;  Thorpe  v.  Eyrie,  3 

(N.J.)  460.    And  in  Ohio.   Foster  v.  Nev.  &  M.  214;  Dalby  v.  Hirst,  1  Br. 

Robinson,  6  Ohio   St.  90.     Also  in  &  B.  224;  Wilkins  v.  Wood,  17  L.  J., 

Delaware.    Templeman  v.  Biddle,  1  B.  319;  Dosey  v.  Engle,  7  Gill  &  J. 

Har.  (Del.)  522.  (Md.)  321;  Foster  v.  Robinson,  6  Ohio 

A  custom  for  the  tenant  of  a  farm  in  St.  90;  Holding  v.  Pigott,  7  Bing.  465; 

a  particular  district  to  provide  work  Muncy  v.  Dennis,  1  Hurl.  &  N.  216; 

and  labor,  tillage,  sowing,  and  all  ma-  Harris  v.  Carson,  7  Leigh  (Va.)  632; 

terials  for  the  same,  in  his  away -going  Mason  v.  Moyer,  2  Rob.  (Va.)  606; 

year,  and  for  the  landlord  to  make  him  '  Van  Doren  v.  Everitt,  5  N.  J.  L.  460. 

a  reasonable  compensation  for  the  same,  5.  Rhinehart  v.  Oldwine,  5  W.  &  S. 

is  valid  in  law.   Notwithstanding  the  (Pa.)  157. 


crop  after  his  lease  has  expired.1 


it  applies. 


Chastain  v.  Bowman,  1  Hill  (S. 
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as  against  the  purchaser.1  When  a  grantor  reserves  possession 
during  his  life,  the  crops  growing  upon  the  land  at  the  time  of 
his  death  pass  to  his  grantee,  and  his  executors  are  not  entitled 
to  emblements.* 

An  agricultural  tenant,  on  vacating  the  demised  premises,  is  not 
entitled  to  remove  the  manure  made  thereon  during  his  occu- 
pancy without  an  express  stipulation  to  that  effect.3 

This  rule,  however,  does  not  apply  to  manure  from  a  livery 
stable,4  or  in  a  building  not  devoted  to  agricultural  purposes.5 


1.  Cassilly  v.  Rhodes,  12  Ohio  88;  ' 
Adams  v.  McKesson,  53  Pa.  St  81; 
Salladc  v.  James,  6  Pa.  St  144.  See 
Bittenger  v.  Baker,  29  Pa.  St.  66. 

Where  the  lessee  is  entitled  to  the 
immediate  possession  and  enjoyment  of 
the  issues  and  profits,  it  entitles  him  to 
the  emblements  in  the  absence  of  a 
reservation  thereof.  Edwards  v.  Per- 
kins, 7  Oreg.  149. 

The  outgoing  tenant  is  entitled  to  the 
away -going  crops  and  may  dispose  of 
the  same  as  personal  property,  where 
such  sale  was  made  and  the  tenant  had 
surrendered  possession  to  the  landlord, 
yet  the  purchaser  was  allowed  to  re- 
move the  crop.  Shaw  v.  Bowman,  91 
Pa.  St  414. 

».  Waugh  v.  Waugh,  84  Pa.  St.  350. 

Husband  Entitled  to  Emblement*  in 
Wife's  Life  Tenancy. — Where  a  woman 
having  a  dower  estate  remarried  and  a 
portion  of  the  land  was  cultivated  by 
her  husband  and  other  portions  by  his 
tenants,  if  she  died  after  the  crop  was 
sown  the  husband  was  entitled  to  em- 
blements, and  the  remainderman  could 
not  recover  against  him  for  the  use  of 
the  dower  land  for  that  portion  of  the 
year  which  remained  after  the  death  of 
his  wife.  King  v.  Whittle,  73  Ga.  482; 
Hall  v.  Browder,  4  How.  (Miss.)  224. 

Widow's  Bights. — A  widow  occupy- 
ing land  for  the  year  after  the  death  of 
her  husband,  under  §  2492,  R.  S.  of  Ind. 
1 881,  is  entitled  to  the  husband's  share 
of  wheat  planted  on  the  land  by  a  ten- 
ant before  the  husband's  death,  which 
ripened  and  was  harvested  during  such 
year.  Jones  v.  Jones,  81  Ind.  292. 

Tenant  by  Sufferance. — Where  a  ten- 
ant is  allowed  to  remain  on  the  land  by 
sufferance  he  cannot  claim  the  right  to 
emblements  as  against  the  owner  of  the 
land.    Miller  v.  Cheney,  88  Ind.  466. 

Wrongful  Possession* — The  relation 
of  landlord  and  tenant  cannot  be  cre- 
ated by  an  entry  upon  land  without 
right,  and  the  person  who  so  enters 
cannot  take  away  crops  sown  by  him, 
.and  one  who  enters  during  pending  liti- 


gation, is  chargeable  with  notice  and 
is  bound  by  the  judgment  rendered. 
King  v.  Davis,  101  Ind.  75. 

Mortgagee  of  Growing  Crops. —  One 
who  takes  a  mortgage  of  growing  crops 
during  the  pendency  of  an  action  of  eject- 
ment is  bound  by  the  judgment  against 
the  mortgagor,  and  may  be  evicted 
under  the  writ  issued  on  such  judg- 
ment. As  between  him  and  the  suc- 
cessful plaintiff  such  growing  crop6  are 
part  of  the  realty  and  pass  to  the  plain- 
tiff, and  the  mortgagee  is  not  entitled  to 
possession  of  the  premises  for  the  pur- 
pose of  harvesting  such  crops.  Huen- 
stal  v.  Muir,  64  Cal.  450;  Gardner  r. 
Kersey,  39  Ga.  664;  Rowell  v.  Klein, 
44  Ind.  290;  McCaslin  v.  State,  99  Ind. 
428. 

Cropper. — A  mere  cropper  is  not  en- 
titled to  emblements- as  against  a  sher- 
iff's sale  of  the  land.  Adams  v.  Mc- 
Kesson, 53  Pa.  St.  81. 

Landlord's  Snare  When  Land  Bold  on 
Execution. — The  purchaser  at  sheriff's 
sale  on  foreclosure  or  upon  execution 
gets  only  the  landlord's  share,  at  most, 
in  the  crops  upon  the  land,  when  he 
obtains  title;  otherwise  if  the  crops 
were  planted  after  the  sale  and  during 
the  year  for  redemption.  Heavdon  v. 
Farmers'  Bank,  81  Ind.  249;  Miller  v. 
Clement,  40  Pa.  St.  484. 

Right  of  Tenant. — The  sale  of  a  farm 
reserving  to  a  tenant  the  right  to  gather 
his  crop  does  not  give  to  the  purchaser 
the  right  to  the  crop.  Moffett  v. 
Armstrong,  40  Iowa  484. 

8.  Lewis  v.  Jones,  17  Pa.  St.  262; 
Lassell  v.  Reed,  6  Me.  222;  Middle- 
brook  v.  Corwin,  15  Wend.  (N.  Y.) 
169;  Plummer  v.  Plummer,  30  N.  H. 
558;  Bonnell  v.  Allen,  53  Ind.  130; 
Gallagher  v.  Shepley,  24;  Md.  418; 
Perkinsf.Carr,44N.H.ii8.  See  Smith- 
wick  v.  Ellison,  2  Ired.  (N.  Car.)  336. 

4.  Daniels  v.  Pond,  21  Pick.  (Mass.) 
367;  Corey  v.  Bishop,  48  N.  H.  146; 
Plummer  v.  Plummer,  30  N.  H.  558; 
Snow  v.  Perkins,  60  N.  H.  493. 

5.  Needham  v.  Allison,  24  N.  H.355; 
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Manure  does  not  become  real  estate  by  being  left  on  the  de- 
mised premises  after  the  term  has  ended.1 

A  tenant  at  will  of  buildings  only  occupying  part  of  a  barn  to 
feed  his  cattle  in  from  his  own  hay  is  entitled  to  remove  the 
manure  or  sell  it  before  or  after  the  tenancy  has  expired.  Nor 
can  a  vendee  of  the  landlord  hold  the  manure  if  he  have  knowl- 
edge of  the  facts,  whether  there  be  a  reservation  or  not.* 

Mutual  Privileges  Founded  on  Usage. — There  are  sometimes 
mutual  privileges  in  the  nature  of  emblements,  which  are  founded 
on  the  common  usage  of  the  neighborhood  where  there  is  no  ex- 
press agreement  to  the  contrary,  applicable  to  both  outgoing  and 
incoming  tenants.  Thus  the  outgoing  tenant  may  by  custom  be 
entitled  to  the  privilege  of  retaining  possession  of  the  land  on 
which  his  way-going  crops  are  sown,  with  the  use  of  the 
barns  and  stables  for  housing  and  carrying  them  away,  while  the 
incoming  tenant  has  the  privilege  of  entering  during  the  contin- 
uance of  the  old  tenancy  for  the  purpose  of  ploughing  and  man- 
uring the  land.  But,  independent  of  any  custom,  every  tenant 
who  is  entitled  to  emblements  has  a  right  of  ingress,  egress  and 
regress  to  cut  and  carry  them  away,  and  the  same  privilege  will 
belong  to  his  vendee.  Neither  of  them,  however,  having  any 
exclusive  right  of  possession.8 

(k)  Farming  on  Shares.— See  Crops.4 

(/)  Improvements. — The  respective  rights  and  duties  of  land- 
lord aM  tenant  in  regard  to  improvements  is  treated  under  an- 
other subsection  of  this  title.5 

(m)  Negligence. — The  tenant  is  liable  to  his  landlord  for  an 
injury  to  the  buildings  on  the  premises  caused  by  his  negligence,6 
Gallagher   is  Shipley,  34  Md.  418.   Landlord;    Liability    for  Im* 

Wheat  straw,  being  part  of  the  crop  provements. 
and  not  manure,  belongs  to  the  tenant.  6.  A  tenant  at  will  of  a  part  of  a 
Fobes  v.  Shattuck,  22  Barb.  (N.  Y.)  building,  the  other  part  being  occupied 
568;  Fletcher  v.  Herring,  112  Mass.  by  the  landlord,  and  in  each  part  of 
.382;  French  v.  Freeman,  43  Vt.  93;  Bon-  which  personal  property  of  the  land- 
nell  v .  Allen,  53  Ind.  130.  lord  is  contained,  is  liable  for  the  de- 

1.  Fletcher  v.  Herring,  112  Mass.  struction  of  the  part  in  the  possessior 
382;  Gallagher  v.  Shepley,  24  Md.  418.  of  the  landlord  and  its  contents  by  fire. 
See,  however,  Smithwick  v.  Ellison,  2  caused  by  the  negligence  of  himself  or 
Ired.  (N.  Car.)  L.  326.  his  servants  in  kindling  or  guarding 

A  tenant  of  land  demised  for  cul-  fires  in  stoves  used  for  heating  the  part 
tivation  has  a  right  to  use  the  manure  of  the  premises  let  to  him;  but  he  is 
made  from  products  of  the  land  and  not  liable  for  the  destruction  of  the  part 
(bod  purchased  by  him  upon  the  land,  so  let  from  the  same  cause,  if  the  burn- 
but  has  no  right  to  remove  it  from  the  ing  is  not  intentional,  and  the  negligence 
land,  and  may  be  enjoined.  Bonnell  v.  is  not  so  gross  as  to  amount  to  reek- 
Allen,  53  Ind.  130.  lessness.    The  liability  of  the  tenant 

2.  Corey  v.  Bishop,  48  N.  H.  146.  for  the  landlord's  chattels  in  the  posses- 
8.  Wintermute  v.  Light,  46  Barb,   sion  of  the  tenant  depends  upon  the 

(N.  Y.)  278;  Taj-lor  L.  &  Ten.,  $  543;  nature  of  the  bailment.  Lathrop  v. 
Boraston  v.  Green,  16  East  71;  Beaty  Thayer,  138  Mass.  466;  Finch  v. 
v.  Gibbons,  16  East  116;  Bevan  v.  Dela-  Shackelford,  7  Ky.  L.  600;  Collins  v. 
ihay,  1  H.  Bl.  5;  Griffiths  v.  Paleston,  Stephens,  58  Ala.  543;  Mason  v.  Stiles, 
«3  M.  &  W.  358.  21  Mo.  374.    Compare  supra,  this  Hi, 

-*.  See  Crops,  vol.  4,  p.  887.  Liability  of  Landlord  for  Neg- 

8.  See  Rights  and  Liabilities  of  ligence. 
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or  that  of  his  servants.1  But  the  evidence  must  show  that  the 
injury  was  caused  by  such  negligence.* 

The  same  rule  applies  when  the  tenant  is  required  to  make  re- 
pairs, fails  to  do  so,  and  injury  results  therefrom.8 

He  is  liable  for  the  use  of  the  premises  for  other  purposes 
than  that  for  which  they  are  rented.* 

(«)  Waste.5 — Waste  is  a  destruction  of  the  houses,  lands  or  tene- 
ments, to  the  damage  of  the  reversioner  or  remainderman.  It  is 
a  substantial  and  permanent  injury  by  the  tenant  to  the  premises 
demised  to  him.6 

There  are  two  kinds  of  waste :  voluntary,  which  is  an  act  di- 
rectly diminishing  the  value  of  the  premises,  wilfully  committed 
by  the  tenant,'  and  permissive,  which  is  a  neglect  by  the  tenant 
to  do  that  which  would  prevent  an  injury  to  the  premises,  as  a 
failure  to  repair,  etc.8 


1.  Where  the  clerk  of  the  tenant  of  a 
store  wantonly  and  maliciously  blew 
up  the  store  by  means  of  a  can  of  pow- 
der, the  tenant  is  responsible  to  the 
landlord  therefor.  Mason  v.  Stiles,  21 
Mo.  374. 

A  landlord,  by  a  mere  oral  agree- 
ment, rented  a  hotel  to  a  tenant,  in 
1867.  with  a  stipulation  that  if  he  should 
enlarge  the  hotel  the  tenant  should  pay 
him  a  specified  additional  rent,  and  that 
the  tenant  should  also  have  the  privilege 
of  purchasing  the  premises  at  cost. 
The  tenant  entered  and  occupied  the 
demised  lands,  and  the  landlord  and 
tenant  both  made  valuable  additions 
thereto.  The  landlord  died  in  1876, 
and  the  tenant  in  1879.  Pending  litiga- 
tion in  another  State  over  the  land- 
lord's will,  the  defendant  was  appointed 
by  this  court  a  receiver  of  the  premises; 
and  a  few  months  prior  to  the  tenant's 
death,  he  (the  tenant)  made  'an  assign- 
ment to  the  complainant  for  the  benefit 
of  his  creditors.  On  a  bill  alleging 
these  facts,  and  that  the  estate  of  the 
landlord  is  indebted  to  complainant  for 
board,  etc.,  furnished  the  landlord  and 
his  family,  and  that  the  accounts  be- 
tween the  parties  are  complicated  and 
the  items  numerous;  held,  (1)  that 
the  court  would  entertain  jurisdiction 
of  the  matter,  (a)  That  the  Statute  of 
Limitations,  under  the  circumstances, 
was  not  a  defence  on  the  part  of  the 
landlord  or  his  representatives.  (3) 
That  the  cost  of  improvements  to  the 
premises,  made  by  the  tenant,  could 
not  be  included  in  this  accounting. 
Woollcy  v .  Osborne,  39  N.  J.  Eq.  54. 

In  the  absence  of  an  express  cove- 
nant to  the  contrary,  there  is  an  implied 
obligation  on  the  part  of  the  tenant  to 


use  the  property  so  as  not  to  unneces- 
sarily injure  it  United  States  v.  Bost- 
wick,  94  U.  S.  53. 

This  does  not  mean  to  repair  gen- 
erally, but  rather  to  use  the  property 
so  as  to  make  repairs  unnecessary.  It 
means,  in  effect,  a  covenant  against 
voluntary  waste,  and  does  not  apply  to 
accidental  damages.  United  States  v. 
Bostwick,  94  U.  S.  53. 

1 1  is  liability  for  waste  does  not  de- 
pend upon  the  question  of  negligence. 
Shipley  «,  Fifty  Associates,ioi  Mass.251. 

2.  Odell  v.  Soloman,  99  N.  Y.  635; 
Moore  v.  Goedel,  34  N.  Y.  527;  Don- 
nelly v.  Jenkins,  9  Daly  (N.  YO41; 
Boston  t\  Worthington,  10  Gray  (Mass.) 
496;  Finch  v.  Shackelford,  7  Ky.  L. 
600;  Hussy  v.  Ryan,  64  Md.  426. 

».  Union  etc.  Mfg.  Co.  v.  Lindsay. 
10  111.  App.  585;  Peoria  v.  Simpson, 
tio  111.  294;  Gridley  v.  Bloomimjton, 
68  111.  47;  Radway  v.  Briggs,  37  N.  Y. 
256;  Boston  v.  Gray,  144  Mass.  53. 
See  infra,  this  tit.,  Repairs. 

4.  A  person  who  hires  a  house  for  the 
storage  of  furniture,  and  in  violation  of 
his  contract  places  therein  other  heavy 
articles  by  which  the  destruction  of  the 
building  is  shown  to  have  been  caused, 
is  liable  in  damages  to  the  part}-  having 
the  legal  right  of  action.  Brooks  tv 
Clifton,  22  Ark.  54. 

5.  See  generaliv  Waste. 

6.  Dawson  v.  Coffman,  28  Ind.  220;. 
Proffitt  v.  Henderson,  29  Mo.  325;  Dills 
v.  Hampton,  92  N.  Car.  565;  Keeler  v. 
Eastman,  11  Vt.  293;  Davenport  v. 
Magoon,  13  Oreg.  3. 

7.  Finch  v.  Shackelford,  7  Ky.  Law 
R.  600;  Richards  v.  Torbert,  3  Houst. 
(Del.)  172. 

8.  Moore f.Townshend,33 N.J.  L.284. 
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In  the  absence  of  an  agreement  relieving  him,  the  tenant  is  lia- 
ble for  all  waste  to  the  premises.  It  is  not  waste,  however,  if 
the  injury  is  accidental1  or  committed  by  a  public  enemy,  or  an 
act  of  God.a 

A  farm  tenant  may  take  a  reasonable  amount  of  wood  for  fuel, 
fences  and  agricultural  erections,  such  as  are  necessary  to  the 
proper  enjoyment  of  the  demised  premises.8 

Waste  relates  to  the  wilful  or  negligent  conduct  of  the  tenant 
whereby  the  inheritance  is  injured.* 

2.  Between  Tenants  and  Subtenants — (a)  SUBLEASES  AND  AS- 
SIGNMENTS.— The  lease  containing  no  stipulation  to  the  contrary, 
the  lessee  may  sublet  the  premises  to  another  for  such  purposes 
as  are  not  inconsistent  with  the  terms  of  the  lease.5  And  all  the 
duties  and  obligations  to  his  landlord  resting  upon  the  lessee  de- 
volve upon  the  subtenant.6 

If  the  subtenant  is  accepted  by  the  landlord  as  his  immediate 
tenant,  the  tenant  is  discharged  from  the  payment  of  subse- 
quently accruing  rent.1' 

But  where  the  subletting  is  in  violation  of  the  terms  of  the 
lease,  it  is  a  cause  of  forfeiture.8 

An  assignment  by  a  tenant  at  will  terminates  the  tenancy  ;9  but 


1.  United  States  v.  Bostwick,  94  U. 
S-S3- 

a.  Miller  v.  Sheelds,  55  Ind.  71. 

S.  Waters  v.  Hutchins,  29  Ind.  136; 
Harris  v.  Goslin, .  3  Harr.  (Del.)  340; 
Hubbard  v.  Shaw,  12  Allen  (Mass.)  120. 

4.  The  tenant  must  use  the  property 
so  as  not  to  destroy  it.  Druhan  v. 
Adam,  9  La.  An.  527.  See  also  Mc- 
Bride  v.  Daniels,  92  Pa.  St  332. 

Where  a  lessee  or  sublessee  is  using 
the  premises  for  purposes  inconsistent 
with  the  terms  of  the  lease,  or  making 
alterations  in  the  buildings  for  that 
purpose,  or  committing  other  wastes, 
the  lessor  may  enjoin.  Maddox  v. 
White,  4  Md.  72. 

In  a  suit  by  the  landlord  against  his 
tenant  for  waste,  it  is  not  necessary  for 
him  to  prove  his  title.  Parker  v.  Ray- 
mond, 14  Mo.  535. 

It  is  waste  for  an  agricultural  tenant 
to  cut  logs  for  the  market,  from  the 
premises.  Moores  v.  Wait,  4  Wend. 
(N.  Y.)  104. 

In  the  absence  of  agreement  to  the 
contrary  the  tenant  is  liable  for  all 
waste,  having  his  action  over  against 
the  wrong  doer.  Parrott  v.  Barney,  2 
Abb.  (U.  S.)  197. 

The  mere  acceptance  of  rent  by  the 
landlord  is  not  acquiescence  in  altera- 
tions in  the  nature  of  waste.  He  may 
presume  that  the  tenant  will  restore  the 
premises  to  their  former  condition  be- 


fore the  end  of  the  term.  Wotten  v. 
Wise,  47  N.  Y.  Superior  Ct.  515. 

An  action  will  lie  against  a  tenant 
from  year  to  year  for  permissive  waste. 
Newbold  v.  Brown,  44  N.  J.  L.  266. 

A  tenant  at  will  or  by  sufferance  is 
not  liable  to  his  landlord  for  waste  com- 
mitted by  a  stranger,  and  has  no  right, 
of  action  against  the  stranger  therefor. 
Coale  v.  Hannibal  etc.  R.  Co.,  60  Mo. 
227. 

5.  Eten  v.  Luyster,  60  N.  Y.  252;. 
Jackson  v.  Harrison,  17  Johns.  (N.  Y.) 
66;  Nave  v.  Williams,  22  Ind.  368; 
Crommelin  v.  Thiess,  31  Ala.  412;. 
Gould  v.  Eagle  Creek  etc.,  8  Minn.  427;. 
Shaw  v.  Farnsworth,  108  Mass.  357;. 
Krider  v.  Ramsay,  79  N.  Car.  354; 
Weatherly  v.  Baker,  25  La.  An.  220. 

6.  Elms  v.  Randall,  4  Dana  (Ky.) 
519;  McFarlan  v.  Watson,  3  N.  Y.. 
286;  Jackson  v.  Davis,  5  Cow.  (N.  Y.) 
129. 

7.  Stinmel  v.  Waters,  2  Bush  (Ky.> 
282. 

8.  Bryan  v.  French,  20  La.  An.  366.. 

9.  Cunningham  v.  Holton,  55  Me. 
33;  Dingier  v.  Buffum,  57  Me.  381; 
Reed  v.  Reed,  48  Me.  388;  Cooper  v. 
Adams,  6  Cush.  (Mass.)  87;  Austin  v. 
Thomson,  45  N.  H.  113;  King  v.  Law- 
son,  98  Mass.  309;  McCann  v.  Rath- 
bone,  8  R.  I.  403;  Ellsworth  v.  Hale,  33 
N.  H.  633;  Goldsmith  v.  Wilson,  68. 
Iowa  685. 
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he  may  sublet  a  portion  of  the  premises.1  The  distinction 
between  an  assignment  and  an  under  lease  consists  in  the 
fact  that  no  matter  what  language  may  be  used  in  the  con- 
veyance, if  the  tenant  disposes  of  his  whole  interest  in  the 
premises  or  grants  such  interest  for  a  period  exceeding  his 
term,  leaving  no  reversionary  interest  in  himself,  this  constitutes 
an  assignment,  for  an  interest  in  the  reversion  is  essential  to  the 
relation  of  landlord  and  tenant.  A  sublease  must  therefore  be  of 
something  less  than  the  total  rights  of  the  tenant.  The  distinc- 
tion is  important  because  an  assignee  is  liable  to  the  original  land- 
lord to  the  full  extent  that  a  tenant  would  be,  whereas  the  land- 
lord can  maintain  no  action  upon  covenants  in  the  lease  against 
a  subtenant  owing  to  the  want  of  privity  ot  either  estate  or  con- 
tract between  them.* 

As  a  general  rule,  the  transfer  by  the  lessee  of  his  entire  term 
operates  as  an  assignment  and  not  as  a  sublease,  yet  it  seems  that 
if  the  sublease  provides  for  a  redelivery  at  the  end  of  the  term, 
and  the  intermediate  possession  in  case  of  a  destruction  of  the 
buildings  by  fire  it  will  be  construed  as  a  sublease  and  not  as  an 
assignment.8 

Receiving  rent  by  the  lessor  from  an  assignee  with  knowledge 
on  the  part  of  the  lessor  that  the  assignee  had  become  possessed 
of  the  lease  and  premises  by  assignment  is  a  waiver  of  the  restric- 
tions of  the  lease  against  assigning.4 


1.  Austin  v.  Thomson,  45  N.  H.  113. 

3.  Taylor  Landlord  and  Tenant  (8th 
■ed.),  $  16;  Harker  v.  Birkbeck,  3  Burr. 
1556;  1  Black  482;  Pluch  v.  Digges,  5 
Bl'lgh,  N.  S.  31 ;  Hicks  v.  Downing,  1 
Ld.  Raym.  99;  Van  Rensselaer  v.  Gal- 
lup, 5  Den.  (N.  Y.)  454;  Piggott  v. 
Mason,  1  Paige  Ch.  (N.  YO412;  Davis 
v.  Morris,  36  N.  Y.  569;  Crusoe  v. 
Bugby,  3WH8.  234;  Coll'amer  v.  Kelley, 
12  Iowa  319;  Martin  v.  O'Connor,  43 
Barb.  (N.  Y.)  514;  Post  v.  Kearney,  2 
N.  Y.  394.  In  Texas,  this  rule  as  stated 
is  statutory.  Gibson  v.  Mullican.  58 
Tex.  430;  Le  Giers  v.  Green,  61  Tex. 
128.  In  England,  the  rule  as  above 
stated  has  now  become  settled  after 
some  conflict  See  authorities  cited  in 
Taylor  Landlord  and  Tenant  (8th  ed.), 
§  16,  note  2. 

8.  Post  v.  Kearney,  2  N.  Y.  394; 
Linden  v.  Hepburn,  3  Sandf.  (N.Y.) 
668. 

Where  the  landlord  receives  rent  di- 
rectly from  the  subtenant,  he  thereby 
recognizes  him  as  the  tenant,  and  can- 
not afterwards  hold  the  assignor  of 
such  subtenant  unless  he  is  the  original 
lessee.  Carter  v.  Hammett,  18  Barb. 
(N.  Y.)  608. 


Where  the  lessee  assigns  part  of  the 
leased  premises  to  a  third  person  for 
the  whole  period  of  the  term,  it  is  but  a 
subletting.    Fulton  v.  Stuart,  2  Ohio 

And,  as  between  the  parties,  a  trans- 
fer of  the  whole  term,  reserving  rent  to 
the  lessee,  is  but  an  under  lease.  Adams 
v.  Beach,  1  Phila.  (Pa.)  99;  Clark  v. 
Wheelock,  99  Mass.  14;  Stewart  r. 
Long  Island  R.  Co.,  102  N.  Y.  601; 
Woodhull  v.  Rosenthal,  61  N.  Y.  382; 
Doty  v.  Heth,  52  Mass.  530;  Blumen- 
berg  v.  Myres,  32  Cal.  03;  Smilev  r. 
Van  Winkle,  6  Cal.  605;  Field  v.  Mills, 
33  N.J.  L.  254. 

The  mere  subletting  of  a  boarding 
house  known  as  "Norwood  Cottage, 
for  a  period  of  five  months,  does  not 
give  the  tenant  the  exclusive  right  to 
the  same.  Wilcoxson  v.  McCray,  38 
N.  J.  Eq.  466. 

4.  O'Keefe  v.  Kennedy,  3  Cush. 
(Mass.)  325. 

When  the  lease  contains  covenant 
against  assignment  and  subletting,  with- 
out the  consent  of  the  lessor,  and  an 
assignment  is  made,  it  does  not  deter- 
mine the  leasf  without  the  re-entry  of 
the  lessor.  Shattuck  v.  Lovejoy,  8 
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3.  Between  Tenants  and  Third  Persons — (a)  Assignment  of 
Lease.1 — When  there  is  no  restraining  clause  in  the  lease  against 
assignment,  the  lessee  may  assign  without  the  assent  of  the 
lessor,  or  even  against  his  protest,  and  this,  too,  whether  the  word 
"assigns"  is  used  in  the  lease  or  not.* 

And  where  there  is  such  a  restriction  against  assignment  a  li- 
cence by  the  landlord  to  the  tenant  once  given  is  a  complete 
waiver  of  the  restriction  as  to  subsequent  assignments.8 

But  the  licence  must  be  in  conformity  with  the  terms  of  the 
lease,  and  if  the  lease  provides  that  the  assignment  shall  depend 
upon  obtaining  the  written  consent  of  the  lessor,  that  must  be 
obtained.4 

If,  however,  the  landlord  verbally  consents  to  and  accepts  the 
assignee  as  his  tenant,  and  accepts  rent  from  him  as  such,  there 
is  a  surrender  of  the  lease.5 

The  assignment  of  all  right,  title  and  interest  of  the  lessee  con- 
veys the  right  to  compensation  for  new  erections  which,  by  the 
covenants  of  the  lease,  the  lessor  is  to  pay  for.6 

The  conveyance  by  a  lessee  of  an  entire  unexpired  term,  though 
it  contains  a  reservation  of  rent,  is  an  assignment  and  not  a  sub- 
letting.7 

A  lease  is  not  assignable  at  common  law,  and  in  the  absence  of 
statutory  regulation  an  endorsement  by  the  lessor  to  a  stranger 
does  not  pass  such  a  legal  interest  as  can  be  enforced  in  a  court 
of  law.8 

The  obligations  of  a  tenant  to  his  landlord  which  arise  from  a 
privity  of  estate,  are  discharged  by  an  assignment  of  the  term 
with  the  assent  of  the  lessor;  but  those  which  arise  from  privity 

Gray  (Mass.)  204-   See  Austin  v.  Har-  W.  &  S.  (Pa.)  88.    See  Doe  v.  Glad- 

ris,  10  Gray  (Mass.)  296.  win,  6  O^B.  953. 

A  covenant  in  a  lease  not  to  assign'  4.  Roe  v.  Harrison,  2  Term  R.  425;. 

without  the  assent  of  the  lessor  in  writ-  Richardson  v.  Evans,  3  Mass.  218. 

ing  does  not  extend  beyond  the  im-  6.  Levering  v.  Longley,  8  Minn.  107. 

mediate  parties  to  the  lease.    Dough-  6.  Hunt  v.  Danforth.  2  Curt.  (U.  S.) 

erty  v .  Mathews,  35  Mo.  £20.  592;  Potts  v.  Delawareetc.  Co.,  9  N.J. 

A  tenant  of  a  tenant  ts  not  respon-  Eq.  592. 

sible  to  the  original  landlord,  except  m  7.  Smiley  v.  Van  Winkle,  6  Cal.  605.. 

as  far  as  the  statute  creates  a  Hen  on  8.  Chapman  v.  McGrew,  20  111.  101 ; 

the  crops  grown  on  the  premises,  for  Allen  v.  Wooley,  1  Blackf.  (Ind.)  148; 

the  current  year,  unless  there  has  been  Hopkins  v.  Organ,  15  Ind.  188. 

no  assignment  from  the  tenant  to  his  The  assignment  of  a  lease  as  collateral 

landlord.    Simmons  v.  Fielder,  46  Ala.  security  for  a  loan  does  not  entitle  the 

304.  assignee  to  the  possession  of  the  prem- 

1.  See  also  Leases.  ises  until  after  breach;  nor  is  he  liable 

8.  Robinson  v.  Perry,  21  Ga.  183;  to  the  landlord  on  the  ground  of  privity 

Greenway  v.  Adams,  12  Ves.  395;  Laffan  of  contract,  but  by  privity  of  estate  or 

v.  Naglee,  9  Cal.  662;  Chipman  v.  Em-  the  occupation  and  beneficial  enjoy  - 

eric,  5  Cal.  49;  Cooney  v.  Hayes,  40  ment.   Engels  v.  McKinley,  5  Cal.  153. 

Vt.  478.  And  where  a  lease  is  assigned  to 

8.  Murray  v.  Harway,  56  N.  Y.  337;  secure  a  debt,  no  formal  reassignment 

DaKin  v.  Williams,  17  Wend.  (N.  Y.)  is  necessary  upon  the  payment  of  the 

447;  Merrifield  v.  Cobleigh,  4  Cush.  debt.    Despard  v.  Walbridge,  15  N.  Y» 

(Mass.)  178;  Dickey  v.  McCullough,  2  374. 
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of  contract,  such  as  express  stipulations  of  the  lease,  are  not  dis- 
charged.1 

(6)  NEGLIGENCE. — The  tenant  is  jointly  liable  with  the  land- 
lord where  they  are  both  guilty  of  negligence,  and  third  parties 
are  injured  ;*  or  they  may  be  severally  liable.3 

A  tenant  is  liable  to  his  cotenant  for  injuries  resulting  from  a 
careless  use  of  a  part  of  the  same  premises.4  And  for  personal 
injury  to  third  persons  growing  out  of  the  defective  condition  of 
the  demised  premises.5 

In  the  absence  of  a  contract  to  that  effect,  the  lessee  is  liable 
for  damages  to  third  persons  growing  out  of  the  defective  con- 
dition of  the  premises,  the  lessor  not  being  at  fault,  as  where  in- 
jury results  from  the  accumulation  of  ice  upon  the  door  step,  from 
water  pipes  and  gutters  not  defectively  constructed,6  and  for  the 


The  assignment  of  an  expired  lease, 
though  containing  a  covenant  of  re- 
newal, gives  to  the  assignee  no  right  of 
•entry  upon  the  land.  Clason  v.  Rankin, 
i  Duer  (N.  Y.)  337. 

1.  Ghegan  v.  Young,  23  Pa.  St.  18. 
The  tenant  is  bound  by  his  express 

•covenant  to  pay  rent  though  he  has  as- 
signed, with  the  landlord's  assent,  and 
the  assignee  is  accepted  as  a  tenant, 
and  rent  received  from  him,  unless  the 
landlord  has  accepted  the  surrender  of 
the  former  and  has  released  him.  Frank 
v.  Maguire,  42  Pa.  St.  77;  Wall  v.  Hinds, 
4  Gray  (Mass.)  256. 

If  any  other  than  the  lessee  is  found 
in  possession,  be  is  presumed  to  be  the 
assignee  of  the  lessee.  Ecker  v.  Chi- 
cago etc.  R.  Co.,  8  Mo.  App.  223. 

2.  Peoria  v.  Simpson,  no  111.  294; 
Irvine  v.  Wood,  51  N.  Y.  224;  Jennings 
v.  Van  Schaack,  13  Daly  (N.  Y.)  438; 
Buesching  v.  St.  Louis  Gas  Light  Co., 
73  Mo.  219.  Compare  supra,  this  title, 
Liability  of  Landlord  for  Neg- 
ligence. 

The  defendant,  M,  was  the  owner  of 
a  defective  wharf,  which  was  used  in 
connection  with  a  place  of  public  re- 
sort. He  leased  both,  knowing  the  de- 
fect, to  the  defendant  B,  who  was  then 
ignorant  of  it,  but  who  continued  to 
use  both  after  learning  about  it.  In  an 
action  for  damages  to  the  plaintiff,  who 
had  been  injured  by  such  defect,  held, 
that  the  lessor  and  lessee  were  jointly 
liable.   Joyce  v.  Martin,  15  R.  I.  558. 

3.  It  is  no  objection  to  a  recovery 
against  a  tenant  that  a  recovery  may 
be  had  for  the  same  wrong  against  the 
landlord.  Brunswick  etc.  Co.  v.  Rees, 
69  Wis.  442. 

Peoria  v.  Simpson,  110  111.  294;  Piatt 
v.  Farney,  16  111.  App.  2x8;  Mendel  v. 


Fink,  8  111.  App.  378;  Bowe  v.  Hunk- 
ing,  13  Mass.  308;  Birnbaum  v.  Crown- 
inshield,  137  Mass.  177;  Peterson  r. 
Smart,  70  Mo.  34;  Purcell  v.  English, 
86  Ind.  34;  Ryan  v.  Wilson,  87  N.  Y. 
471;  Jaffe  v.  Hartean,  56  N.  Y.  398; 
Clancy  v.  Byrne,  56  N.  Y.  129;  Arnold 
v.  Clark,  45  N.  Y.  Super.  Ct.  253; 
Casey  v.  Mann,  5  Abb.  Pr.  (N.  Y.)  91; 
Kastor  v.  Newhouse,  4  E.  D.  Smith 
(N.  Y.)  20;  Marshall  v.  Heard,  59  Tex. 
266;  Texas  etc.  R.  Co.  v.  Mangum,  68 
Tex.  342;  Blood  v.  Spaulding,  57  Vt 
422. 

As  to  the  liability  of  lessor  and 
lessee  railroad  companies  for  negligence, 
statutory  and  common  law  liabili- 
ties, see  Breslin  v.  Somerville  Horse  R. 
Co.,  33  Am.  &  Eng.  R.  Cas.  406. 

4.  Where  the  landlord  rents  part  of 
the  premises  for  a  storehouse  and  part 
of  the  premises  above  for  a  hotel,  and 
in  the  latter  is  a  water  closet  properly 
constructed  and  kept  in  proper  repair 
by  the  landlord,  but  which  is  negli- 
gently used  by  the  occupants  of  the 
hotel,  so  as  to  cause  damage  of  the 
goods  in  the  store  below,  the  tenant  ol 
the  hotel  is  liable  to  his  cotenant  for 
damages,  but  the  landlord  is  not. 
White  v.  Montgomery,  58  Ga.  204- 
See  Harris  v.  Perry,  89  N.  Y.  308; 
Moore  v.  Goedel,  5  Bosw.  (N.  Y.)  591; 
Donnelly  v.  Jenkins,  9  Daly  (N.  Y.) 
41. 

5.  Odell  v.  Solomon.  99  N.  Y.  635; 
Stapenhorst  v.  Am.  Mfg.  Co.,  36  N.  1 . 
Super.  Ct.  392;  Simonton  v.  Loring,  68 
Me.  164;  Dozier  v.  Mitchell,  65  Ala. 
511;  Killion  v.  Power,  51  Pa.  St  429; 
White  v.  Montgomery,  58  Ga.  204; 
Mcllvaine  v.  Marshall,  3  Har.  (Del.)  1. 

6.  Shindlebeck  v.  Moon,  32  Ohio  St> 
264. 
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negligent  acts  of  his  agents  and  servants  growing  out  of  the  use 
of  the  premises.1 

(c)  Nuisance. — The  tenant  is  liable  for  a  nuisance  produced 
only  by  his  own  act.* 

(d)  Rights  of  Tenant  as  to  Third  Persons. — A  tenant 
has  a  right  to  recover  for  damages  to  his  stock  occasioned  by  a 
railroad  company  failing  to  fence  its  road,  even  though  the 
landlord  has  relieved  the  company  of  its  duty  in  this  regard.8 

A  tenant  may  maintain  a  suit  against  a  third  party  for  a  de- 
struction of  the  premises  caused  by  the  negligence  of  such 
third  persons,  the  tenant  being  liable  to  his  landlord  there- 
for.4 


The  occupant,  and  not  the  landlord, 
is  liable  for  injuries  caused  by  the  im- 
proper condition  of  the  covering  to  an 
excavation  extending  under  the  side- 
walk, and  forming  part  of  the  basement, 
where  the  covering  was  properly  con- 
structed; and  a  provision  in  the  lease 
that  the  lessees  shall  not  be  bound  to 
repair  the  roof,  and  that  the  lessors 
mar  enter  to  view  the  premises,  and 
make  repairs,  does  not  affect  the  rule. 
Boston  v.  Cray,  144  Mass.  53. 

Where  the  lease  provides  for  the 
surrender  of  the  premises  "in  as  good 
condition  as  they  now  are,  reasonable 
wear  and  tear  excepted,"  the  tenant  is 
not  liable  for  damage  done  by  the  ele- 
ments, or  by  accident.  Warren  v. 
Wagner,  75  Ala.  188;  s.c,  51  Am.  Rep. 
446. 

Leaving  rubbish  on    the  demised 
premises  at  the  end  of  the  term  is  not 
breach  of  the  tenant's  covenant  to 


yield  up  in  good  tenantable  repair, 
rhorndike  v.  Burrage,  111  Mass.  531. 

1.  Simonton  v.  Loring,  68  Me.  104; 
Althorf  v .  Wolfe,  22  N.  Y.  366;  Blake 
v.  Ferris,  5  N.  Y.  48;  Mason  v.  Stiles, 
21  Mo.  374. 

Compare  with  this,  subsection  Lia- 
bility of  Landlord,  sufra,  this 
title. 

2.  Taylor  Landlord  and  Tenant  (8th 
ed.),  $  175,  citing  Satton stall  v.  Banker, 
8  Gray  (Mass.)  195;  Owings  v. 
Jones,  9  Md.  108;  Taylor  v.  Mayor  etc. 
of  N.  Y.,  4  E.  D.  Smith  (N.  Y.)  559; 
Fisher  v.  Thirkell,  21  Mich.  1;  Ditch- 
ett  v.  Spuyten  Duyvll  etc.R.  Co.,  67  N. 
Y.  425;  Ryan  v.  Wilson,  87  N.  Y.  471; 
Norton  v.  Wlswall,  26  Barb.  (N.  Y.) 

-6t8;  Heimstreet  v.  Howland,  5  Den. 

(N.  Y.)  68;  Felton  v.  Deall,  22  Vt. 

170;  Mahoney  v.  Atlantic  etc.  R.  Co., 
•63  Me.  68;  Harris  v.  Cohen,  50  Mich. 

724.  See  also  St.  Louis  v.  Kaime,  2 
"Mo.  App.  66;  Grogan  v.  Broadway 


Foundry  Co.,  87  Mo.  321;  Dickson  v. 
Chicago  etc.  R.  Co.,  71  Mo.  575;  Tale 
v.  Missouri  etc.  R.  Co.,  64  Mo.  149; 
Wasmer  v.  Delaware  etc.  R.  Co.,  80  N. 
Y.  212;  Irvine  v.  Wood, 4  Rob.  (N.  Y.) 
138;  Staple  v.  Spring,  10  Mass.  72; 
Tow  v.  Roberts,  108  Pa.  St.  489; 
Knauss  v.  Brua,  107  Pa.  St.  85;  Sam- 
uelson  v.  Cleveland  etc.,  40  Mich.  164. 
See  McDonough  v.  Gilman,  3  Allen 
(Mass.)  264;  Slight  v.  Gutzlaff,  35  Wis. 
675;  Central  R.  Co.  v.  English,  73  Ga. 
366.  Compare  sufra,  this  title,  Land- 
lord's Liability  for  Nuisance. 

S.  Thomas  v.  Hannibal  etc.  R.  Co., 
82  Mo.  538. 

Though  a  tenant  tacitly  permits  a 
company  to  construct  its  roadbed  on 
the  leased  premises,  the  construction  by 
him  of  a  fence  across  the  works  is 
notice  that  he  intends  to  protect  his 
crop  in  that  way,  and  the  destruction  of 
the  fence  by  the  company  will  render 
it  liable  in  damages  for  injuries  result- 
ing therefrom.  Crowell  v.  New  Or. 
leans  etc.  R.  Co.,  61  Miss.  63. 

Where  there  was  an  agreement  be- 
tween the  landlord  and  a  railroad  com- 
pany, that  the  latter  need  not  fence 
their  property,  they  are  nevertheless 
liable  to  the  tenant,  who  was  not  a 
party  to  such  agreement  for  stock 
killed.  Piatt  v.  Farney,  16  111.  App. 
216. 

Where  premises  are  leased  with 
privilege  of  erecting  sign  in  front,  a 
tenant  of  another  part  of  the  building 
cannot  impair  such  right.  Snyder  v. 
Hersberg,  11  Phila.  (Pa.)  200. 

A  tenant  may  maintain  replevin  for 
the  crops,  where  the  lease  provides 
that  he  is  to  retain  possession  until 
thrashed,  and  pay  the  landlord  a  per- 
centage. Cunningham  v.  Baker,  84 
Ind.  597. 

4.  Where  a  lease  for  years  provides 
that  certain  buildings  erected  by  the 
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V.  Repairs — 1.  Generally. — The  implied  obligations  of  the  ten- 
ant in  regard  to  repairs,  as  fixed  by  the  common  law,  may  be  al- 
tered in  two  ways ;  first,  by  an  express  covenant  of  the  landlord 
relieving  the  tenant  of  a  part  or  the  whole  of  such  duties,  and 
second,  by  statutory  regulations,  in  force  in  some  of  the 
States,  placing  the  duty  to  repair  upon  the  landlord.  Where 
the  tenant's  liability  is  not  changed  in  either  of  these  ways,  it  is 
his  general  duty  to  treat  the  premises  in  such  a  manner  that  ho 
injury  shall  be  done  to  them,  and  so  that  they  may  revert  to  the 
lessor  unimpaired  by  any  wilful  or  negligent  conduct  on  his 
part.1 


N 


tenant  shall  at  the  end  of  the  term 
revert  to  the  lessor,  and  such  buildings 
are  destroyed  by  the  negligent  act  of 
third  persons;  for  the  damage  so  caused 
the  lessee  is  liable  to  the  lessor,  and  in 
an  action  by  the  lessee,  against  a  third 
party  for  such  trespass,  he  may  recover 
■  the  whole  value  of  the  buildings.  Cook 
v.  Champlain  Transportation  Co.,  I 
Den.  (N.  Y.)  91. 

A  railroad  company  that  commits  a 
trespass  by  the  construction  of  its 
roadbed  on  demised  premises,  Is  an- 
swerable to  the  tenant,  though  author- 
ity is  given  by  the  landlord.  Crowell 
v .  New  Orleans  etc.  R.  Co.,  61  Miss. 
631. 

Where  tenant  has  covenanted  to 
keep  in  repair,  he  has  a  right  to  main- 
tain action  against  a  stranger  commit- 
ting waste,  but  such  action  does  not  ac- 
crue until  he  has  satisfied  his  landlord, 
or  repaired  the  premises.  California 
Dry  Dock  Co.  v.  Armstrong,  8  Sawyer 
(U.  S.)  523. 

Where  iron  grating  in  front  of  a 
building  is  intended  to  protect  the 
windows  which  admit  light  and  air  to 
the  basement,  and  are  necessary  to  the 
beneficial  enjoyment  of  it,  a  tenant  of 
the  basement  has  a  right  of  action 
against  the  tenant  of  the  upper  floor 
who  obstructs  the  grating.  Spies  v. 
Damm,  54  How.  Pr.  (N.  Y.)  293. 

A  person  in  possession  of  land  as  a 
tenant  under  a  parol  lease  may  main- 
tain trespass  against  the  owner.  Wilbur 
v.  Paine,  1  Ohio  251. 

An  action  of  trespass  quare  clausum 
fregit  against  a  stranger  should  be 
brought  by  the  tenant,  and  not  bv  the 
landlord.  Kretzer  v.  Wysong,  5  Gratt. 
(Va.)  9;  Reynolds  v.  Williams,  1  Tex. 
311;  Tilghman  v.  Crason,  4  Harr.  ( Del.) 
341- 

Where  a  tenant  is  in  possession  un- 
der a  parol  agreement,  without  specifi- 
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cation  of  time,  the  landlord  cannot,  be- 
fore entry,  maintain  trespass  quart 
clausum  fregit.  Clark  v.  Smith,  25  Pa. 
St.  137. 

X.  Taylor  Landlord  &  Tenant  (8th 
edO,  $  343;  U.  S.  v.  Bostwick,  94  V.  S. 
53;  Miller  v.  Shield,  55  Ind.  71.  Thus, 
he  must  keep  the  premises  wind  and 
water  tight.  Ulrich  v.  McCabe.  1 
Hilt.  (N.  Y.)  251;  Kastor  v.  New- 
house,  4  E.  D.  Smith  (N.  Y.)  20;  Pas- 
teur v.  Jones,  2  Hayw.  (N.  Car.)  215; 
Anworth  v.  Johnson,  5  C.  &  P.  239; 
Leach  v.  Thomas,  7  C.  &  P.  327;  Par- 
rott  t'.  Barney,  Deady  (U.  S.)  405. 

He  must  make  fair  and  tenantable 
repairs,  such  as  keeping  of  fences  in 
order,  or  replacing  doors  and  windows 
that  are  broken  during  his  oc- 
cupation. Cheetham  v.  Thompson, 
4  T.  R.  318;  18  Ves.  331;  Fer- 
guson v.   ,  2  Esp.  590;  Hitner 

v.  Ege,  23  Pa.  St.  305.  If  it  is  a  fur- 
nished house,  he  must  take  care  of  the 
furniture,  and  leave  it  with  the  linen, 
etc.,  clean  and  in  good  order.  White 
v.  Nicholson,  4  M.  &  G.  95;  Stanley  r. 
Agnew,  12  M.  &  W.  827.  But  he  is 
not  bound  to  rebuild  premises  which 
have  accidentally  become  ruinous  dur- 
ing his  occupation,  unless  he  is  under  a 
covenant  to  rebuild.  Anworth  v. 
Johnson,  5  C.  &  P.  239;  Bullock  r. 
Dommitt,  6  T.  R.  650;  U.  S.  v.  Bost- 
wick, 94  U.  S.  53.  See  Merryman  r. 
Shipley,  46  Md.  79.  Neither  is  he  lia- 
ble for  the  ordinary  wear  and  tear  of 
the  premises.  Torraino  v.  Young.  6 
C.  &  P.  8.  Nor  answerable  if  they  are 
accidentally  burnt  down;  nor  bound  to 
rebuild  a  fallen  chimney;  or  replace 
doors  and  sashes  worn  out  by  time;  to 
put  a  new  roof  on  the  building;  or  to 
make  similar  substantial  and  lasting 
repairs,  such  as  are  usually  called  gen- 
eral repairs.  Leach  u.Thomas,  7  C.  &: 
P.  327;  Doe  v.  Amey,  12  Ad.  &  E.  476;. 
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2.  As  Affected  by  Covenant  to  Repair. — The  alteration  in  the  ten- 
ant's liability  for  repairs  produced  by  his  executing  a  lease  in 
which  he  makes  an  express  covenant  to  repair,  is  so  marked  that 
he  becomes  liable  to  make  good  all  loss  and  damage  the  premises 
may  sustain,  and  must  even  rebuild  in  case  of  casualty  by  fire  or 
otherwise.1 

3.  Tenant's  Implied  Dnty  to  Repair. — The  duty  to  repair,  where 


Horsefall  v.  Mather,  Holt  7;  Eagle  v. 
Swayze,  2  Daly  (N.  Y.)  140;  Brown  v. 
Cramp,  1  Marsh.  (Ky.)  567.  Such  as 
renewing  the  floor  of  a  stable.  Johnson 
v.  Dickson,  J  Daly  (N.  Y.)  178.  Nor 
■  is  he  bound  to  do  painting,  whitewash- 
ing or  papering,  which  are  mere  mat- 
ters of  ornament  (unless  they  are  nec- 
essary to  preserve  exposed  timbers  from 
decay),  even  though  he  is  under  a  cove- 
nant to  leave  the  premises  "in  good 
order,  and  sufficient  repair,  order  and 
condition."  Wise  v.  Metcalfe,  10  B.  & 
C.  299.  Set  also  Standen  v.  Christ- 
mas, 10  Q^B.  135;  Thorndike  v.  Bur- 
rage,  in  Mass.  531;  Taylor  Landlord  & 
Tenant  (8th  ed.),  $  343. 

Tenant's  Duty  as  to  Permanent  Re- 
pairs.— Suydam  v.  Jackson,  54  N.  Y. 
454;  Hughes  v.  Varstone,  24  Mo.  App. 

Where  the  tenant  of  a  storeroom 
bound  himself  to  make  all  necessary 
repairs  in  and  about  the  storeroom,  he 
is  not  bound  to  repair  the  roof,  and  if 
it  leaks  so  badly  as  to  make  the  store- 
room untenantable,  he  may  abandon 
the  premises  and  refuse  to  pay  the  rent. 
Bissell  v.  Lloyd,  100  111.  214. 

A  tenant  of  part  of  a  building  is  not 
bound  to  made  repairs  of  a  general  na- 
ture, and  if  the  structure  falls  the  land- 
lord is  liable  to  the  damages  from  his 
negligence,  even  though  the  tenant  re- 
mained knowing  the  building  unsafe, 
being  induced  by  the  landloras  prom- 
ise to  repair.  Bold  v.  O'Brien,  12  Daly 
(N.  Y.)  160. 

Where,  before  the  term  of  a  lease 
commencing  in  futuro,  a  part  of  the 
premises  were  taken  by  right  of  emi- 
nent domain,  and  the  lessor  received 
the  amount  of  damages  awarded,  but 
did  not  repair  the  building,  the  cove- 
nant in  the  lease  that  if  at  any  time 
"during"  the  term  any  part  should  be 
so  taken,  such  amount  should, after  put- 
ting the  building  into  condition,  be  paid 
to  the  lessor,  did  not  entitle  the  lessee 
to  maintain  an  action  on  the  covenant 
for  repairs,  nor  for  money  received  and 
not  so  expended.  Prayer  v.  Bancroft, 
112  Mass.  7&. 


A  tenant  from  month  to  month  is 
under  no  obligation  to  make  substantial 
and  general  repairs,  such  as  renewing 
the  floor,  etc.  Johnson  r.Dixson,  1  Daly 
(N.  Y.)  178. 

1.  Bullock  v.  Dommitt,  6  T.  R.  650; 
Green  v.  Eales,  2  Q.B.  225;  Brecknock 
Co.  v.  Pritchard,  6  T.  R.  750;  Weigall 
v.  Waters,  6  T.  R  488;  Pym  v.  Black- 
burn, 3  Ves.  3S;  Crocker  v.  Hill,  61  N. 
H.  345;  Phillips  v.  Stevens,  16  Mass. 
238;  Leavitt  v.  Fletcher,  10  Allen 
(Mass.)  119;  Cline  v.  Black,  4  McCord  y 
(S.  Car.)  431;  Nave  n.  Berrv,  22  Ala. 

f82;  Abby  v.  Billups,  35  fyiss.  618; 
'roctor  v.  Keith,  12  B.  Mon.  (Ky.) 
252,  254;  Meyers  v.  Myrrell,  57  Ga. 
516;  David  v .  Ryan,  47  Iowa  642;  Ely 
v.  Ely,  80  111.  532.  See  generally 
Lease. 

Where  in  a  lease  there  i6  an  express 
and  unconditional  agreement  to  repair 
and  keep  in  repair,  the  tenant  is  bound 
to  do  so.  though  the  premises  be  de- 
stroyed by  fire  or  other  accident.  Hoy  r. 
Holt,  91  Pa.  St.  88. 

In  the  absence  of  covenants  by  the 
lessee  amounting  to  express  covenants 
to  rebuild  structures  destroyed  by  casu- 
alty, or  of  proof  of  negligence"  of  the 
lessee,  the  loss  is  on  the  landlord. 
Levey  v.  Dyess,  51  Miss.  501. 

A  tenant's  covenant  to  repair,  or  re- 
turn the  premises  in  good  order,  in  the 
absence  of  an  express  agreement  to  that 
effect,  does  not  render  him  liable  to  the 
landlord  for  the  destruction  of  the 
premises  by  fire  or  unavoidable  acci- 
dent. An  express  stipulation  in  a  lease 
binding  the  lessee  to  surrender  the 
premises  at  the  expiration  of  the  term, 
"in  as  good  order  and  condition  as  the 
same  now  are,  reasonable  use  and  wear 
and  tear  excepted,"  is  merely  the  ex- 
pression of  an  obligation  which  the 
law  would  imply  in  its  absence,  and 
does  not  impose  upon  the  lessee  a  lia- 
bility to  repair  or  to  restore,  in  the 
event  of  the  destruction  of  the  premises, 
or  any  material  part  thereof  during  the 
term  by  fire  or  other  unavoidable  acci- 
dent. Warner  v.  Wagner,  75  Ala. 
188. 
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the  landlord  has  not  expressly  agreed  to  do  so,  or  in  Stateswhere 
the  duty  is  not  regulated  by  statute,  rests  upon  the  tenant.1 


1.  Brown  v.  Barrington,  36  Vt.  40; 
Tewksburv  v.  Bucklin,  7  N.  H.  518; 
Scott  v.  Simons.  54  N.  H.  426;  Elliott 
v.  Aikin,  45  N.  H.  30;  Fowler  v.  Bott, 6 
Mass.  63:  Phillips  v.  Stevens,  16  Mass. 
238;  McCarty  v.  Ely.  4  E.  D.  Smith 
(N.  Y.)  375;  Estep  v.  Estep,  23  Ind. 
114;  Casad  v.  Hughes,  27  Ind.  141; 
Trustees  etc.  v.  Brett,  2j.Ind.  409;  Bid- 
die  v.  Reed,  33  Ind.  529;  Kellenberger 
v.  Foresman,  13  Ind.  475;  Skillen  v. 
Water  Works  Co.,  49  Ind.  193;  Fish- 
back  v.  Roodruff,  51  Ind.  102;  Wilkin- 
son v.  Clauson,  29  Minn.  91 ;  Krueger 
v.  Ferrant,  29  Minn.  381;;  Cole  v.  Mc- 
Key,  66  Wis.  500;  Hiil  v.  Beatty,  61 
Cat.  292;  Branger  v.  Manciet,  30  Cal. 
625;  Cowell  v.  Lumley,  39  Cal.  151; 
Brewster  v.  DeFremery,  33  Cal.  341; 
City  Council  of  Charleston  v.  Moor- 
head,  2  Rich.  (S.  Car.)  430;  Kahn  v. 
Love,  3  Oreg.  206;  Weinsteine  v.  Har- 
rison, 66  Tex.  546;  Texas  etc.  R.  Co.  v. 
Mangum,  68  Tex.  342;  Nai  v.  Weld,  17 
Mo.  232;  Morse  r.Maddox,  17  Mo.  569; 
Rogan  v.  Dockey,  23  Mo.  App.  313; 
Highs  v.  Vanstone,  24  Mo.  App.  637; 
Deutsch  v.  Abeles,  15  Mo.  App.  398; 
Peterson  v.  Smart,  70  Mo.  34;  Post  v. 
Vetter,  2  E.  D.  Smith  (N.  Y.)  24S; 
Davis  v.  Banks,  2  Sweeny  <N.  Y.)  184; 
*  Hallett  v.  Wylie,  3  Johns.  (N.  Y.)  44; 
McAlpin  v.  Powell,  70  N.  Y.  126;  s.  c, 
26  Am.  Rep.  555;  Witty  v.  Matthews, 
52  N.  Y.  512;  Suydam  v.  Jackson,  54 
N.  Y.  450;  Kabus  v.  Frost,  ^o  N.  Y. 
Super.  Ct.  72;  Mumford  v.  Brown,  6 
Cow.  (N.  Y.)  475;  Howard  v.  Doolit- 
tle,  3  Duer  (N.  Y.)  464;  Sherwood  v. 
Leaman,  2  Bosw.  (N.  Y.)  127;  Gleason 
v.  Smith,  39  Hun  (N.  Y.)  617;  Mullen 
v.  Rainear,  45  N.  J.  L.  520:  Heintze  v. 
Bentley,  34  N.  J.  Eq.  562;  Woolley  v. 
Osborne,  39  N.J.  Eq.  54;  Benjamin  v. 
Henney,  51  111.  492;  Morris  v.  Tillson, 
81  III.607;  Peoria  v.  Simpson,  no  III. 
294;  Walker  v.  Tucker,  70  111.  527; 
Gridley  v.  Bloomington,  68  111.  47;  Un- 
ion etc.  Co.  v.  Lindsay,  10  111.  App. 
585;  Rothe  v.  Bellingrath,  71  Ala.  55; 
Libby  v.  Tolford,  48  Me.  316;  Clark'  i». 
Babcock,  23  Mich.  164;  Harris  v. 
Cohen,  50  Mich.  324;  Coke  v.  Gutkese, 
80  Ky.  598;  Kline  v.  Jacobs,  68  Pa.  St. 
57;  Hitner  v.  Ege,  23  Pa.  St.  305:  Long 
v.  Fitzsimmons,  1  W.  &  S.  (Pa.)  530. 

Where  the  landlord  has  not  cove- 
nanted to  repair,  and  is  not  chargeable 
■with  some  affirmative  misfeasance  or 


neglect  of  positive  duty,  he  is  not  liable 
to  his  tenant  or  to  the  employees  of  the 
latter  for  personal  injury  sustained 
flirough  the  defective  condition  of  a 
building,  even  if  in  that  condition  when 
leased.  O'Brien  v.  Capwell,  59  Barb. 
(N.  Y.)  497. 

Where  a  tenant  had  covenanted  to  do 
the  plumbing,  and  keep  the  sewer  con- 
nections in  repair,  and  before  he  took 
possession  the  board  of  health  com- 
pelled the  landlord  to  make  repairs, 
his  tenant  was  held  liable  therefor. 
Hull  v.  Burns,  17  Abb.  (X.  Y.)  X.  C. 
3l7- 

Where  a  tenant  leases  a  farm  on 
shares  it  is  his  duty  to  keep  the  prem- 
ises in  repair,  unless  the  contrary  ap- 
pear by  the  contract.  Fenton  r. 
Montgomery,  19  Mo.  App.  156. 

Where  the  lease  empowers  a  tenant 
to  put  in  machinery  and  remove  it  at 
the  expiration  of  the  term,  the  tenant  is 
not  liable  for  damages  to  the  freehold 
occasioned  by  removing  the  machinery 
with  due  care.  Hunt  i>.  Potter,  47 
Mich.  197. 

The  landlord,  in  the  absence  of  fraud 
or  an  agreement  to  that  effect,  is  not 
liable  to  the  lessee  or  others  lawfully 
on  the  premises  for  their  condition,  or 
that  they  are  tenantable,  and  may  be 
safely  and  conveniently  used  for  the  pur- 
pose for  which  they  are  apparently  in- 
tended. Jane  v.  Harteau,  56  X.  Y. 
398- 

A  landlord,  not  being  required  by 
covenant  to  repair,  is  not  liable  to  a 
tenant  of  a  lower  part  of  a  building  for 
damages  resulting  from  delay  in  repair- 
ing the  upper  part  of  the  building,  which 
has  been  destroyed  by  fire.  Doupe  v. 
Genin,  45  N.  Y.  119. 

Where  immediately  after  a  landlord 
had  repaired  a  store  the  tenant  agreed 
there  should  be  no  repairs,  and  the 
floor  broke  under  a  heavy  load,  the  ten- 
ant was  not  allowed  to  set  off  the 
damages  against  the  rent.  Bosworth 
v.  Thomas,  67  Ga.  640. 

The  landlord  agreed  to  put  the 
fences  on  a  farm  in  good  repair,  and 
after  repairing  the  same  the  tenant  ac- 
cepted the  premises.  Held,  the  latter 
was  estopped  by  such  acceptance  from 
claiming  a  breach  of  the  covenant. 
Williamson  v.  Miller,  55  Iowa  86. 

Liability  in  Tort  and  on  Contract. — 
The  lessor  is  not  liable  in*  tort  where 
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Accordingly,  it  will  not  be  presumed  that  the  liability  to  repair 
rests  upon  the  landlord.1 

A  covenant  by  the  landlord  to  repair  will  not  be  implied,  nor 
when  made  will  it  be  extended  by  implication  or  construction.* 

Nor  can  a  tenant  who  makes  permanent  repairs  recover  for 
them.8 

The  rule  exempting  the  landlord  from  liability  for  repairs  has 
been  extended  to  parts  of  premises  not  expressly  demised,  but 
necessary  to  the  tenant's  protection  or  convenience.4 

The  tenant  in  possession,  and  not  the  landlord,  is  liable  to  a 
city  or  town  for  damages  incurred  in  consequence  of  a  de- 
fective highway,  occasioned  by  the  want  of  repair  of  a  cellar- 
way  constructed  in  the  sidewalk,  where  the  city  or  town  has  paid 
to  the  person  injured  the  damages  resulting  from  the  injury.' 


through  defects  in  the  walls  the  cellar 
was  flooded  by  a  heavy  storm,  whereby 
the  goods  of  the  tenant  were  injured. 
Loupe  v.  Wood,  51  Cal.  586. 

A  landlord  is  not  liable  to  his  tenant 
for  repairs  made  by  the  latter  to  the 
demised  premises,  unless  there  be  a 
special  agreement  by  him  to  pay  for 
them.  Mumford  v.  Brown,  6  Cow. 
(N.  Y.)  475. 

If  he  contracts  to  keep  his  fences  in 
repair,  and  fails,  the  remedy  is  on  the 
contract  Mathis  v.  McCord,  Wright 
(Ohio)  648. 

Where  plaintiff  leased  a  barn  of  de- 
fendant, and  the  latter  agreed  to  repair 
the  floor,  but  did  not  do  so  within  a 
reasonable  time,  and  the  floor  fell 
through  and  injured  the  plaintiff,  an 
action  of  tort  cannot  be  maintained, 
there  having  been  no  warranty  or  mis- 
representation on  defendant's  part  as  to 
the  condition  of  the  premises.  Tuttle 
v.  G.  H.  Gilbert  Mfg.  Co,  145  Mass. 
169. 

Tenant's  Bight  of  Action  for  Negli- 
gence.— A  tenant  in  the  absence  of 
agreement  is  bound  to  repair,  or  lose  the 
beneficial  enjoyment  of  the  premises. 
He  has,  therefore,  a  cause  of  action  for 
the  repairs  Incurred  by  the  negligence 
of  one  engaged  in  blasting,  whether  he 
owned  or  only  rented  the  house  or 
land.  Ulrich  v.  McCabe,  1  Hilt.  (N. 
Y.)  351. 

1.  Kahn  v.  Love,  3  Oreg.  206. 

Nor  will  a  landlord's  liability  to  make 
repairs  be  implied  from  the  fact  that  he 
holds  as  trustee  under  a  will  which  di- 
rects him  to  make  repairs,  and  that  the 
lease  is  in  terms  made  subject  to  the 
provisions  of  the  will.  Wheeler  v. 
Crawford,  86  Pa.  St  337. 


Repairs  voluntarily  made  by  a  land- 
lord raise  no  presumption  of  a  contract. 
Moore  v.  Weber,  71  Pa.  St.  429. 

3.  Witty  v.  Matthews,  52  N.  Y;  515. 
8.  Kline  v.  Jacobs,  68  Pa.  St.  57; 

Biddle  v.  Reed,  33  Ind.  529;  Smith 
v.  Kinkaid,  1  111.  App.  620. 

4.  Krueger  v.  Ferrant,  29  Minn.  385; 
Wilkinson  v.  Clauson,  29  Minn.  91. 

Evidence. — Unless  a  promise  to  repair 
be  made  by  the  landlord  in  considera- 
tion of  the  lease,  the  tenant  cannot  give 
evidence  of  it,  or  of  a  neglect  by  the 
landlord,  as  set  off  in  a  suit  for  rent. 
Phillips  v.  Monges,  4  Whart.  (Pa.)  226. 

Custom. — A  local  or  general  cus- 
tom cannot  be  shown  to  make  a  land- 
lord liable  for  repairs.  Biddle  v.  Reed, 
33  Ind.  529;  Weinsteine  v.  Harrison,  66 
Tex.  546. 

Burden  of  Proof. — It  is  the  duty  of 
the  tenant  to  show  the  unsafe  condition 
of  the  building  and  facts  which  show 
an  affirmative  duty  of  the  landlord  to 
repair.  This  duty  does  not  spring 
from  the  relation  and  will  not  be  pre- 
sumed.   Kahn  v.  Love,  3  Oreg.  206. 

5.  Lowell  v.  Spaulding,  4  Cush. 
(Mass.)  277;  Bears  v.  Ambler,  9  Pa.  St. 
193;  Nims  v.  Simpson,  2  Phila.  (Pa.) 
158. 

As  a  general  rule  the  occupant,  and 
not  the  owner  of  the  premises,  is  re- 
sponsible for  an  injury  received  in  con- 
sequence of  a  failure  to  keep  the  prem- 
ises in  repair.  This  rule  has  an  excep- 
tion in  case  where  the  landlord  has 
agreed  to  repair,  and  also  where  they 
tire  rented  with  a  nuisance  upon  them. 
Gridley  v.  Bloomington,  68  111.  47. 

Where  the  renting  is  by  the  month 
only,  an  agreement  to  repair  terminates 
with    each    month.    Each  month  a 
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In  some  cases  an  action  for  injury  has  been  sustained  against 
the  landlord  and  tenant  jointly,  as  in  case  of  injury  from  falling 
through  a  coal  scuttle  in  the  sidewalk  in  front  of  a  house.1 

If  the  injury  result  from  the  condition  of  the  freehold,  the 
landlord  alone  is  liable,  whether  he  is  in  the  actual  occupation  or 
not* 

As  between  the  landlord  and  tenant,  the  former  is  not  liable 
for  defects  known  to  the  latter  when  the  lease  was  made.* 

A  landlord  who  negligently  constructs  his  premises,  or  when 
they  become  defective  negligently  suffers  them  to  remain  so,  is 
liable  to  his  tenant  or  a  stranger  who,  being  himself  free  from 
fault,  is  injured  thereby.4 

But  the  landlord  may  render  himself  liable  for  repairs  by  an 
agreement  to  make  them.6 

4.  Notice  of  Bepairtto  Landlord. — When  he  is  required  to  make 
repairs  during  the  term,  he  is  entitled  to  notice  from  the  tenant 
before  he  is  in  default.6 


new  contract  arises  and  the  considera- 
tion is  implied.  O'Leary  v.  Delaney, 
63  Me.  584. 

1.  Irvinu.  Fowler,  5  Rob.  (N.  Y.) 
482. 

3.  Eakin  v.  Brown,  t  E.  D.  Smith 
(N.  Y.)  36. 

But  both  landlord  and  tenant  may  be 
liable  for  the  same  injury;  the  lessor  of 
a  coal  mine  is  not  liable  for  an  injury 
to  a  house  on  the  surface  occasioned  by 
the  working  of  the  mine  of  the  tenant. 
Offerman  v.  Starr,  2  Pa.  St.  394. 

3.  Nim  v.  Simpson,  2  Phila.  (Pa.) 
158. 

4.  Scott  v.  Simons,  54  N.  H.  420. 

6.  In  Vass  v.  Wales,  129  Mass.  38,  it 
was  held  that  an  agreement  of  the  land- 
lord to  repair,  for  sufficient  considera- 
tion, and  not  inconsistent  with  the 
lease,  may  be  supported.  Thus  the  ac- 
ceptance of  a  lease  containing  a  cove- 
nant that  the  lease  will  give  up  the 
premises  to  the  lessor  at  the  end  of  the 
term  in  as  good  order  and  condition 
"as  the  same  now  are  or  may  be  put 
into  by  the  lessor,"  Is  a  sufficient  con- 
sideration for  an  agreement,  executed 
and  delivered  by  the  lessor  contempo- 
raneously with  the  lease  which  refers  in 
terms  to  the  lease,  and  in  which  the 
lessor  binds  himself  to  make  forthwith 
certain  repairs. 

In  Bissell  v.  Lloyd,  100  111.  214,  where 
the  lessee  of  a  room  in  a  building 
agreed  to  make  needed  repairs  in  and 
about  the  room,  it  was  held  that  the 
lessor  was  impliedly  bound  to  keep  the 
residue  of  the  building  in  repair  so  as 
to  protect  the  room. 


A  tenant  making  new  repairs  and 
erections  on  the  farm  under  a  promise 
of  the  landlord  to  give  the  farm  to  the 
tenant  and  his  wife  (the  daughter  of  the 
landlord),  may  recover  the  value  of 
such  repairs  and  erections,  if  the  land- 
lord devises  the  farm  to  another. 
Cornell  v.  Vanartsdalen,  4  Pa.  St  364. 

6.  Gerzebek  v.  Lord,  33  N.  J.  L.  240; 
Myers  v.  Burns,  35  N.  Y.  269;  Walker 
v.  Gilbert,  2  Rob.  (N.  Y.)  214;  Cooke 
v.  England,  27  Md.  14;  Sinton  v.  But- 
ler, 40  Ohio  St.  158;  Norfleet  v.  Crom- 
well, 64  N.  Car.  x. 

Where  repairs  are  to  be  made  by  the 
landlord  "during  the  tenancy,"  a  notice 
to  perform  from  the  tenant  is  requisite 
to  put  the  landlord  in  default  Gerze- 
bek v .  Lord,  33  N.  J.  L.  240. 

In  an  action  to  recover  for  repairs 
made  by  the  tenant,  the  declaration 
should  aver  that  the  defendant  had  no- 
tice of  plaintiff's  making  such  repairs, 
and  of  the  amount  of  his  liability. 
Norfleet  v.  Cromwell,  64  N.  Car.  1. 

Although  in  Louisiana  the  landlord 
is  bound  to  make  repairs,  yet  he  is  not 
liable  for  the  cost  of  repairs  made  by 
the  tenant  without  notice  to  the  land- 
lord to  make  them.  Favrot  v.  Mettler, 
21  La.  An.  220. 

But  the  lessee,  after  notice  to  the 
landlord,  may  make  necessary  repairs 
and  deduct  the  expense  from  the  rent 
Westermeier  v.  Street  21  La.  An.  714. 

A  tenant  is  not  bound  to  rebuild  a 
fallen  chimney,  and  if  in  falling  it  in- 
jure the  tenant's  goods,  the  landlord  is 
liable  for  the  damage.  Eagle  tf. 
Swayze,  2  Daly  (N.  Y.)  140. 
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5.  Landlord's  Bight  of  Entry  to  Bepair. — The  landlord  has  an  un- 
questioned right  to  re-enter  demised  premises  for  the  purpose  of 
making  such  repairs  as  are  indispensable  to  the  preservation  of 
the  reversion,  such  as  putting  on  a  new  roof,  but  in  doing  so  he 
must  exercise  care  and  skill  and  reasonable  promptness  so  as  to 
injure  the  tenants  as  little  as  possible.1 

6.  Parol  Promises  After  Lease  Executed. — After  a  lease  has  been 
executed  the  parol  promise  of  the  landlord  to  repair  is  void  for 
want  of  consideration.* 


Where  a  landlord  agreed  to  keep  the 
roof  in  repair,  he  is  entitled  to  notice 
that  it  is  out  of  repair,  unless  it  appears 
that  he  knew  it.  Thomas  v.  Kingland, 
is  Daly  (N.  Y.)  315. 

Where  a  landlord  let  a  house  for  a 
year,  agreeing  to  keep  it  in  repair,  and 
after  six  months  the  cellar  stairs  broke 
down  by  the  tenant's  weight,  the  land- 
lord was  not  held  liable,  he, .knowing 
nothing  of  their  condition,  not  having 
been  requested  to  repair  them.  Spell- 
man  v.  Bannigan,  36  Hun  (N.  Y.)  174. 

A  lessee  undertaking  to  make  repairs 
which  should  be  made  by  the  lessor, 
without  first  calling  on  the  latter,  acts  in 
violation  of  duty  resulting  from  the 
nature  of  his  contract.  And  any  loss  to 
which  it  gives  occasion  (as  it  the  prem- 
ises be  burned  through  the  negligence  of 
his  workmen)  he  must  bear.  Caldwell 
v.  Snow,  S  La.  An.  392. 

1.  Sulzbacker  v.  Dickie,  51  How.  Pr. 
(N.  Y.)  500;  Glickauf  v.  Maurer,  75  111. 

^tt  premises  are  rented  for  the  purpose 
of  a  store  house  and  becomes  untenant- 
able by  reason  of  a  defective  roof  or 
other  similar  cause,  the  landlord  is 
bound  upon  notice  to  make  the  neces- 
sary repairs  within  a  reasonable  time 
thereafter.  Whittle  v.  Webster,  55  Ga. 
180. 

The  reservation  in  a  lease  of  the  right 
to  enter  during  certain  months  and 
make  repairs  does  not  give  the  right  to 
enter  at  any  other  time,  though  repairs 
are  then  necessary  and  the  building  un- 
safe.   Goebel  v.  Hough,  26  Minn.  252. 

The  lessee  must  allow  necessary  re- 
pairs to  be  made,  however  great  the  in- 
convenience, "and  though  deprived 
temporarily  of  the  use  of  the  premises. 
For  this,  however,  he  can  claim  a  re- 
mission of  the  rent,  but  not  dissolution 
of  the  lease.  The  latter  is  allowed  only 
in  case  of  reconstructions  necessary 
from  inherent  defects,  which  is  a  viola* 
tion  of  the  lessor's  warranty.  Caffin  v. 
Redon,  6  La.  An.  487. 


48  Me.  316; 
Hilt  (N.  Y.) 


9.  Llbbey  v.  Tolford, 
Gottsberger  v.  Radway,  2 
342- 

A  landlord's  mere  promise  to  repair 
the  premises  in  consideration  that  the 
tenant  will  not  abandon  the  premises 
before  the  end  of  the  term  cannot  be 
enforced.    Eblin  v.  Miller,  78  Ky.  371. 

A  parol  agreement  to  repair  can  be 
enforced  after  the  execution  of  a  written 
lease,  and  is  no  defence  to  the  payment 
of  rent.  Reeves  v.  Hyde,  14  111.  App. 
333- 

In  a  suit  by  the  lessee  against  the 
lessor  for  money  expended  in  repairs, 
evidence  was  properly  admitted  show- 
ing that  the  lessee  mentioned  to  the 
lessor,  between  the  execution  and  the 
attesting  of  the  lease,  that  certain  nec- 
essary repairs  were  omitted  and.  that 
the  lessor  assented  to  their  being  made 
at  his  own  expense.  Caulk  v.  Everly, 
6  Whart.  (Pa.)  303. 

Where  the  terms  of  a  lease  are  in 
writing,  parol  evidence  cannot  be  given 
to  show  that  the  landlord,  at  the  time  of 
executing  it,  promised  to  repair.  Cleves 
v.  Willoughbv,  7  Hill  (N.  Y.)  83. 

Where  the  lessee  by  the  contract  was 
to  keep  the  demised  premises  in  good 
condition  and  safe  and  proper  repair, 
the  improvements  to  revert  to  the  lessor 
at  the  end  of  the  term,  all  prior  oral 
representations  that  the  lessor  would 
make  all  substantial  repairs,  leaving 
only  ordinary  repairs  to  be  made  by  the 
lessee,  are  merged  in  the  written  con- 
tract. Hartford  etc.  Co.  v.  New  York, 
78  N.  Y.  1. 

A  subsequent  parol  agreement  to  re- 
duce the  rent  which  is  acted  upon  by 
the  parties  is  obligatory.  Nicoll  v. 
Burke,  78  N.  Y.  58i. 

A  tenant  was  bound  by  the  lease  to 
make  necessary  repairs.  The  premises 
being  in  want  of  repair,  the  landlord 
after  the  lease  voluntarily  made  certain 
alterations,  and  the  alterations  being  de- 
fective, made  a  parol  agreement  with  the 
tenant  authorizing  him  to  reDair  such 
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7.  Statutory  Liability  of  Landlord  for  Repairs. — In  Georgia,  Loui- 
siana and  California,  the  landlord  is  bound  by  statute  to  make 
repairs.1 

In  Connecticut,  New  York  and  New  Jersey,  statutes  exist  ex- 
onerating the  tenant  from  rent  in  case  the  premises  are  rendered 
untenantable  without  fault  of  the  lessee.* 

But  these  statutes  do  not  affect  the  liability  of  the  tenant  to 
make  ordinary  repairs8  or  control  the  express  provisions  of  the 
lease.4 

8.  Tenant's  Remedies. — Where  the  landlord  has  agreed  to  repair 
the  demised  premises  and  does  not  do  so,  the  tenant  has  several 
remedies.  He  may  abandon  the  premises 5  if  by  reason  of  the 
nonrepair  they  are  rendered  untenantable,6  or  he  may  make  the 


defects,  and  promising  to  reimburse  him 
therefor;  such  parol  agreement  was  held 
valid.  Oettinger  v.  Levy,  4  E.  D. 
Smith  (N.  Y.)  288. 

A  promise  to  repair  made  after  the 
lease  is  entered  into  is  a  mere  nudum 
factum,  and  the  landlord  is  not  liable 
for  injuries  resulting  from  a  failure  to 
make  such  repairs.  Purcell  v.  English, 
86  Ind.  34. 

1.  Lewis  v.  Chisholm,  68  Ga.  40; 
Bosworth  v.  Thomas,  67  Ga.  640;  Nason 
v.  Augusta,  38  Ga.  542;  Driver  v.  Max- 
well, 56  Ga.  11;  White  v.  Montgomery, 
58  Ga.  204;  Viterbo  v.  Friedlander.  120 
U.  S.  707;  Perrett  v.  Dupre,  3  Rob. 
(La.)  52;  Senac  v.  Pritchard,  5  La.  482; 
California  Civ.  Code,  §  1942;  Van 
Every  v.  Ogg,  59  Cal.  563. 

Notice  to  Landlord. — These  statutes 
require  notice  from  the  tenant  to  the 
landlord  of  the  repairs  needed,  and  the 
latter  is  not  bound  for  repairs  without 
it.  In  Georgia,  the  law  implies  an  ob- 
ligation that  premises  rented  are  suit- 
able for  the  purpose  for  which  they  were 
leased  or  will  be  made  so.  White  v. 
Montgomery,  58  Ga.  204.  But  in  this 
State  it  is  held  that  when  a  statute  im- 
poses a  burden  of  repairing  upon  the 
landlord  it  docs  not  extend  to  patent 
defects  known  alike  to  both  parties  at 
the  time  of  renting.  Driver  v.  Max- 
well, 56  Ga.  11. 

The  California  statute  gives  the 
option  to  the  tenant,  after  notice  to  the 
landlord,  to  make  repairs  not  requiring 
the  expenditure  of  more  than  one 
month 's  rent,  the  cost  thereof  to  be  de- 
ducted from  the  rent,  or  to  vacate  the 
premises  discharged  from  performance 
of  the  conditions  of  the  lease.  Van 
Every  v.  Ogg,  59  Cal.  563. 

2.  Gear  Landlord  &  Tenant,  §  105, 
<iling-  Lockwood  v,  Lockwood,  22 


Conn.  433;  Hatch  v.  Stamper,  42  Conn. 
28:  Austin  v.  Field,  7  Abb.  Pr.,  N.  S. 
(N.  Y.)  29;  Coles  v.  Celluloid  Mfg. 
Co.,  39  N.  J.  L.  326;  Dorr  v.  Harkness, 
49  N.J.  L.  571. 

S.  Hatch  v.  Stamper,  42  Conn.  28; 
Suydam  v.  Jackson,  54  N.  Y.  450; 
Sheary  v.  Adams,  18  Hun  (N.  Y.) 
181. 

4.  Coles  v.  Celluloid  Mfg.  Co.,  39 
N.  J.  L.  326.  In  Bosworth  v .  Thomas. 
67  Ga.  640,  where,  immediately  after  a 
landlord  had  repaired  a  store,  a  tenant 
took  possession  under  an  agreement 
that  no  further  repairs  should  be  re- 
quired of  the  lessor,  and  the  floor  broke 
under  a  heavy  load,  the  tenant  was  not 
allowed  to  set  off  the  damages  against 
the  rent. 

5.  Bissell  v.  Lloyd,  100  111.  214;  Lewis 
v.  Chisholm,  68  Ga.  40. 

Where  the  landlord  agreed  to  repair 
the  premises  by  a  certain  day  after  the 
commencement  of  the  term,  and  does 
not  do  so,  the  tenant  may  abandon  the 
premises,  and,  if  he  does  so  without  de- 
lay, he  is  not  chargeable  with  rent, 
or  if  he  choose  he  may  remain  and  re- 
coup the  depreciated  value.  Kiernan 
v.  Germain,  61  Miss.  498. 

A  tenant  may  leave  an  apartment 
house  without  liability  for  future  rent 
where  the  landlord  does  not  fulfil  his 
covenant  to  furnish  elevator  service  and 
keep  the  flues  in  repair,  and  the  steam 
heat  is  insufficient.  Lawrence  v. 
Burrell,  17  Abb.  (N.  Y.).N.  C.  312. 

6.  Sheary  v.  Adams,  18  Hun  (N.  Y.) 
181;  Prescott  v.  Overstatter,  85  Pa.  St 
534- 

Waiver. — The  right  to  abandon  is 
waived  by  the  tenant  remaining  in  pos- 
session after  a  breach.  Lunn  v.  Gage, 
37  111.  19;  Wright  v.  Lattin,  38  111.  293; 
Kiernan  v.  Germain,  61  Miss.  49S. 
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repairs  and  deduct  the  cost  from  the  rent.1  The  tenant  may 
also  sue  for  damages.* 

Where  the  landlord  has  covenanted  to  repair  and  does  not  do 
so,  the  tenant  may,  in  an  action  brought  against  him  for  the  rent, 
recoup  or  set  off  his  damages  for  a  breach  of  covenant.8 

The  landlord  is  liable  for  damages  resulting  from  neglect  to 
repair,  both  to  the  tenant4 


1.  Buck  v.  Rogers,  39  Ind.  222; 
Sparks  v.  Bassett,  17  J.  &  S.  (M.  Y.) 
270;  Myers  v.  Burns,  35  N.  Y.  269; 
Wright  v.  Lattin,  38  111.  293. 

Where  a  landlord  covenants  to  keep 
premises  in  repair,  his  failure  to  do  so, 
whereby  their  use  by  the  tenant  is  im- 
paired, "will  not  work  a  forfeiture  of  the 
rent,  unless  the  premises  become  un- 
tenantable, and  a  constructive  eviction 
results.  The  remedy  of  the  tenant  is, 
after  reasonable  opportunity  to  '  the 
landlord,  and  failure  bv  him  to  repair, 
to  make  repairs  himself  and  look  to  the 
landlord  for  reimbursement  or  to 
occupy  the  premises  without  repair 
and  hold  the  landlord  responsible  for 
damages  by  action,  or  by  recoupment 
to  an  action  for  the  rent.  In  Georgia, 
the  duty  of  keeping  the  premises  in  re- 
pair is  on  the  landlord,  in  the  absence 
of  any  covenant  on  that  subject.  Lewis 
v.  Chisholm,  68  Ga.  40. 

In  reply  to  a  letter  from  the  tenant  of 
a  house  to  a  bank  which  held  a  mort- 
gage upon  the  property,  asking  assist- 
ance in  making  necessary  repairs,  the 
vice-president  of  the  bank  replied  that 
the  bank  was  not  the  owner  or  disposed 
to  meddle  with  the  affairs  of  the  house.' 
but  added:  '"Against  the  rent  or  use  I 
should  think  you  might  make  the 
mentioned  repairs."  The  bank  after- 
wards purchased  the  property  at 
foreclosure  sale  under  its  mortgage. 
Held,  that  the  letter  did  not  authorize 
the  tenant  to  charge  the  bank  with  the 
cost  of  the  repairs  or  to  off-set  the  same 
against  a  claim  for  rent.  Savings  & 
Loan  Soc.  v.  Gerichten,  64  Cal.  520. 

Where  the  landlord  occupied  a  room 
over  his  tenant's  store,  and  the  roof 
leaked  and  damaged  the  latter's  goods, 
in  an  action  of  distress  he  may  recoup 
the  damage  without  proving  notice  to 
the  landlord  to  repair.  Guthman  v. 
Castleberry,  49  Ga.  272. 

2.  Block  t>.  Ebner,  54  Ind.  544;  Lewis 
v.  Pepin,  33  La.  An.  1417;  Winn  v. 
Spearing,  26  La.  An.  384;  Hexter  v. 
Knox,  39  N.  Y.  Super.  Ct.  109. 

Where  it  is  the  duty  of  the  landlord 
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to  make  repairs,  and  he  does  not  do  so, 
and  the  tenant  continued  to  pay  rent 
monthly,  the  latter  cannot  maintain  an 
action  for  damages.  It  is  his  duty  to 
make  the  repairs  and  deduct  the  cost 
from  the  rent,  if  the  notes  are  still  in 
the  hands  of  the  landlord.  Lewis  v. 
Pepin,  33  La.  An.  1417. 

Where  the  statute  requires  the  land- 
lord to  keep  the  fire  escape  in  proper 
repair,  he  will  not  be  liable  for  injury, 
though  defective,  when  it  was  being 
used  as  a  balcony.  Mc  Alpin  v.  Powell, 
70  N.  Y.  126. 

Where  the  landlord  directed  the  ten- 
ant to  repair  fences  and  take  pay  there- 
for out  of  the  crop,  the  tenant  has  no 
lien  upon  the  crop  of  a  subsequent  year. 
Beck  v.  Venable,  59  Ind.  408. 

Where  it  is  the  landlord's  duty  to  re- 
build a  structure  fallen  by  decay,  and 
he  refuses,  the  tenant'  cannot  re- 
build and  recover  the  cost  from  the 
landlord.  Hartford  etc.  Steamboat  Co. 
v.  Mayor  of  New  York,  19  N.  Y.  Supr. 
Ct.  550. 

8.  Coleman  v.  Bunce,  37  Tex.  171; 
Culver  v.  Hill,  68  Ala.  66;  s.  c,  44  Am. 
Rep.  134. 

4.  When  the  landlord  agrees  in  a 
lease  to  repair  the  fences,  so  as  to  pre- 
serve the  crop,  he  is  liable  for  injury 
done  by  cattle  breaking  in.  Culver  v. 
Hill,  68  Ala.  66;  s.  c,  44  Am.  Rep.  134. 

When  the  lessee  recovers  the  whole 
value  of  the  premises,  by  reason  of  the 
landlord's  failure  to  make  certain  ad- 
ditions, he  treats  the  covenant  as  in- 
dependent and  in  an  action  by  the 
landlord  for  rent  must  be  held  by  his 
election  and  the  landlord  can  recover. 
Knox  v.  Hexter,  71  N.  Y.461. 

The  owner  of  a  building  is  liable  for 
injury  to  a  member  of  the  family  of  the 
tenant  occasioned  by  his  going  upon  a 
defective  balcony  upon  which  the  win- 
dows of  the  apartments  open.  Mc- 
Alpin  v.  Powell,  1  Abb.  N.  C.  (N.  Y.) 
427- 

The  landlord  is  liable  for  dam- 
ages resulting  from  water  pipes  improp- 
erly repaired  by  a  tinsmith  who  was 
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and  to  third  persons,1  but  is  not  liable  to  a  tenant  for  damages  re- 
sulting to  such  tenant  from  the  negligence  of  another  tenant.* 
In  the  absence  of  a  covenant  to  repair  the  landlord  is  liable  to 
a  tenant  for  injury  resulting  from  a  failure  to  repair  a  part  of  the 
premises  not  under  the  control  of  the  tenant  but  under  the  con- 
trol of  the  landlord.8 

9.  Waiver  by  Tenant. — If  the  landlord  is  to  make  repairs  before 
the  possession  is  to  be  given  to  the  tenant,  the  making  of  such 
repairs  is  a  condition  precedent,  and  an  entry  by  the  tenant  be- 
fore the  making  is  not  a  waiver.4 

10.  Damages. — The  damages  a  tenant  is  entitled  to  recover  for 
a  violation  of  the  landlord's  covenant  to  repair  are  not  confined 
to  the  cost  of  the  repairs,  but  may  extend  to  the  loss  of  the  use 


thought  to  be  a  good  workman. 
Worthington  v.  Parker,  u  Daljj  (N.  Y.) 

545- 

Where  a  contract  of  lease  for  a  hotel 
was  made,  and  there  were  defects  in  the 
general  construction  of  the  hotel,  ren- 
dering it  unfit  for  use  as  such,  the  fact 
that  the  tenant  took  possession  at  the 
appointed  time  with  knowledge  of  the 
delects,  and  without  objection,  would 
not  relieve  the  landlord  from  liability; 
nor  is  he  relieved  where,  when  informed 
of  the  defects,  he  employed  skilled 
workmen  to  remedy  the  defects,  where 
there  is  no  claim  for  exemplary  dam- 
ages. Swift  v.  East,  Waterloo  Hotel 
Co.,  40  Iowa  322. 

A  breach  of  the  landlord's  covenant 
to  repair  entitles  the  tenant  to  damages 
for  injury  to  his  property.  Watson  v. 
Hootan,  4  111.  App.  294;  Comfare 
Arnold  v.  Clark,  45    N.  Y.  Super. 

Ct.  2S2. 

Where  there  was  no  road  leading  to 
the  premises  and  the  lessor  promised  to 
have  one  made,  but  did  not,  it  was  held 
that  the  tenant  could  not  recoup  in 
an  action  for  rent.  Handrahan  v. 
O' Regan,  45  Iowa  298. 

1.  Plaintiff  was  injured  by  the  up- 
turning of  a  coal  hole  cover  in  the  side- 
walk in  front  of  defendant's  premises, 
which  had  been  out  of  repair  for  a  long 
time,  and  was  dangerous.  The  prem- 
ises were  in  possession  of  the  tenants 
under  a  lease  executed  shortly  before 
the  injury,  at  which  time  the  landlord 
agreed  to  put  the  premises  in  good  re- 
pair, and  the  tenant  agreed  to  keep 
them  in  repair.  Defendant  was  held 
liable.  Whalen  v.  Gloucester,  4  Hun 
(N.  Y.)  34. 

Generally  a  landlord,  in  Georgia,  must 
keep  the  premises  in  repair  and  is  liable 


to  a  third  person  for  injury  sustained  in 
consequence  of  defective  repairs.  He 
is  not  liable,  however,  for  injuries  result- 
ing from  tbe  tenant's  negligence  or 
wrongful  use  ol  the  premises.  White 
v.  Montgomery,  58  Ga.  204. 

2.  A  landlord  who  has  not  expressly 
covenanted  to  repair  is  not  liable  to  the 
tenant  for  damages  caused  by  water 
negligently  allowed  by  another  tenant 
to  run  from  premises  above.  Nor  is  he 
liable  for  the  damages  caused  by  the 
temporary  obstruction  of  a  water  pipe 
repaired  by  him  as  soon  as  he  learned 
of  the  obstructon.  Greene  v.  Hague, 
10  111.  App.  598. 

3.  Where  the  tenant's  store  is  in  the 
lower  story  and  his  goods  are  damaged 
because  of  a  defective  roof  over  part  of 
the  building  still  controlled  by  the 
landlord,  the  tenant  may  maintain  an 
action  for  damages.  Toole  v.  Beckett, 
67  Me.  544. 

The  owner  of  a  building  leased  to 
several  tenants,  who  is  bound  to  make 
all  necessary  repairs,  and  has  control  of 
the  doors  and  passage  ways  for  that 
purpose,  and  who  keeps  the  keys  and 
opens  and  closes  the  doors  of  portions 
of  the  building  at  times  fixed  by  the  oc- 
cupants, is  not  relieved  from  liability 
for  injuries  caused  by  defects  in  the 
building  or  by  the  falling  of  snow  and 
ice  therefrom.  Kirby  v.  Boylston 
Market  Assoc.,  14  Gray  (Mass ) 
249. 

4.  When  the  landlord  is  to  make  re- 
pairs before  possession  by  the  tenant, 
it  is  a  condition  precedent;  and  the 
tenant's  entry  before  the  stipulated  day 
is  no  waiver  on  his  part,  and  rent  is  not 
recoverable  if  the  tenant  elects  to  aban- 
don the  contract.  Strohecker  v.  Barnes, 
21  Ga.  430. 
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of  the  premises  during  the  time  of  making,  but  not  to  a  loss  of 
custom1  or  interruption  to  his  business.* 

1.  Middlekauft"  v.  Smith,  i  Md.  329.  Where  a  landlord  leased  a  portion  of 

2.  Ward  v.  Newell,  42  Barb.  (N.  Y.)  a  farm  house,  covenanted  to  make  re- 
582.  pairs,  but  failed  to  furnish  the  material 

A  landlord  brought  an  action  against  therefor,  it  was  held  not  to  amount  to- 

his  lessee  for  failure  to  enter  under  the  an  eviction.    McFarlane  v.  Pierson,  2t 

lease,  and  the  tenant  in  excuse  answered  III.  App.  566. 

that  certain  improvements  were  to  be  In  an  action  against  a  tenant  for 

made  before  he  took  possession,  which  breach  of  his  covenant  to  keep  the 

were  not  made.    Held,  that  the  land-  premises  in  repair  he  may  recoup  under 

lord  was  justified  in  not  making  such  the  general  issue,  showing  that  his 

improvements,  having  been  notified  by  goods  had  been  damaged  by  a  leak  in 

the  tenant  before  the  date  of  taking  the  roof,  which  the  landlord  had  repre- 

possession,  that  he  would  not  comply  sented  to  be  in  good  condition.  Stub- 

with  the  terms  of  the  lease.   Floyd  v.  blefield  v.  Soul,  21  111.  App.  154. 

Maddux,  68  Ind.  124.  The  subtenant's  remedy  for  damages. 

Where  a  tenant  has  been  occupying  caused  by  the  defective  condition  of  the 

a  certain  store,  and  at  his  instance  and  premises,  which  the  original  landlord 

under  his  immediate  supervision  the  had  agreed  to  keep  in  repair,  is  against 

landlord  caused  repairs  to  be  made  in  his  immediate  landlord,  and  not  against 

the  flooring,  and  thereupon  the  tenant  the  original  landlord.    Quay  v.  Lucas, 

for  a  term,  agreeing  that  no  repairs  25  Mo.  App.  4. 

should  be  required  by  the  landlord,  if  Where  the  landlord  covenanted,  upon 
the  floor  subsequently  gave  way  by  notice,  to  make  all  necessary  repairs 
reason  of  putting  a  heavy  load  upon  it,  upon  the  outside  of  the  building,  a 
there  could  be  no  set-off  from  the  rent  stable  having  been  burned  and  the 
on  account  of  damages  resulting  from  tenant  having  demanded  that  it  should 
such  accident.  Bosworth  v.  Thomas,  be  rebuilt,  the  landlord  was  held  liable 
67  Ga.  640.  for  breach  of  his  covenant.  In  this 
Where  a  lease  empowers  a  tenant  to  case  there  were  mutual  covenants  that 
put  in  machinery  and  remove  It  at  the  either  party  might  terminate  the  lease 
expiration  of  his  lease,  the  tenant  can-  upon  notice  to  the  other,  if  the  build- 
not  be  held  liable  for  such  necessary  ings  should  be  destroyed  by  fire, 
damage  to  the  freehold  as  is  occasioned  Neither  party  having  so  terminated 
by  removing  the  machinery  with  due  the  lease,  the  covenant  to  repair  was 
care,  especially  if  the  particular  damage  not  affected.  Crocker  v.  Hill,  61  N.  H. 
is  not  specially  counted  on  and  proven.  345. 

Hunt  v.  Michigan,  49  Mich.  197.  Where  a  permanent  right  of  way  is 

Where  the  lessor,  under  a  lease  of  required  by  a  tenant,  as  appurtenant  to 

land  for  three  years,  in  consideration  of  the  demised  premises  at  the  expiration 

the  lessee's  clearing  it,  refuses  to  per-  of  the  tenancy,  it  enures  to  the  benefit 

form  his  contract,  the  lessee  may  sue  of  the  landlord.    Dempsey  v.  Kipp,  61 

for  labor  done  and  recover  a  sum  ex-  N.  Y.  462. 

pressed  by  the  enhancement  of  the  Where  the  lessee  of  a  store  room  in  a 

value  of  the  land,  less  reasonable  rent,  building  undertakes  to  make  all  needed 

A  farmer's  custom  that  lessee,  in  con-  repairs  and  alterations  in  and  about 

sideration  of  clearing  land,  shall  have  such  room,  the  lessor,  by  implication, 

the  right  to  sell  cut  timber  is  good,  and  will  be  bound  to  keep  the  residue  of  the 

when  clearly  established,  prevails  where  building  in  repair,  so  as  to  protect  such 

contract  is  silent.    Duncan  v.  Blake,  9  room.    When  a  party  rents  a  room  in 

Lea  (Tenn.)  534.  a  building  for  a  storeroom  undertaking 

Where  there  is  no  secret  defect,  war-  to  keep  the  building,  except  the  partic- 

ranty  or  agreement  on  the  part  of  the  ular  room,  in  proper  repair,  and  neg- 

landlord  to  repair,  he  is  not  liable  for  lects  to  repair,  so  that  the  roof  of  the 

an  injury  to  a  tenant  or  subtenant  building  leaks  so  badly  as  to  render  the 

caused  by  the  premises  getting  out  of  storeroom  unfit  for  use  for  which  it  is 

repair,  iflthough  let  to  several  tenants  rented,  and  the  lessee  leaves  the  same 

and  the  want  of  repair  is  in  a  passage  on  that  account,  the  lessor  will  not  be 

way  used  by  them  in  common.   Cole  v.  entitled  to  recover  rent  for  the  store- 

McKey,  66  Wis.  500;  s.  c,  57  Am.  Rep.  room  for  the  time  after  it  is  abandoned. 

293.  Bissell  v.  Lloyd,  100  111.  214. 
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11.  Covenant  to  Repair  Runs  with  the  Land. — A  covenant  to  re- 
pair is  one  running  with  the  land.1 

So  a  landlord's  covenant  to  pay  for  the  repairs  made  by  the  ■ 
tenant  runs  with  the  land  and  binds  the  landlord's  assignee,  and 
the  tenant  may  retain  possession  at  the  end  of  the  term  until 
payment  is  made.* 

VL  Reht — 1.  Definition. — Rent  may  be  defined  as  being  a  cer- 
tain profit  issuing  yearly  out  of  lands  and  tenements.3 

2.  When  Payable. — Where  rent  is  payable  in  crops  and  no  time 
of  payment  is  fixed  and  no  custom  exists,  it  is  payable  at  the 
end  of  the  year  or  in  a  reasonable  time  after  the  crop  is  ga- 
thered* 

When  it  is  payable  in  money,  and  no  time  is  fixed  for  the 
payment,  it  is  payable  at  the  end  of  the  year  if  it  is  a  yearly  ten- 


In  consideration  of  repairs  to  a  dam, 
a  water  works  company  assigned  its 
water  rents  to  a  lessee.  A  judgment 
•creditor  of  the  company  was  about  to 
levy  and  sell  the  land,  when  the  lessee 
•enjoined  the  sale.  Monticello  Hy- 
draulic Co.  v.  Loughrey,  72  Ind.  562. 

1.  Scheidt  v.  Belz,  4  111.  App.  431; 
Odell  v.  Solomon,  99  N.  Y.  635;  Myers 
v.  Burns,  33  Barb.  (N.  Y.)  401;  Par- 
melee  v.  Dann,  23  Barb.  (S.  Y.)  461; 
Thomas  v.  Von  Kapff,  6  Gill  &  J.  (Md.) 
372;  Pollard  v.  Shaaffer,  1  Dall.  (Pa.) 
210. 

But  the  covenant  does  not  pass  with 
the  land  after  a  breach.  Shelby  .  v. 
Hearne,  6  Yerg.  (Tenn.)  512;  Gerze- 
bek  v.  Lord,  33  N.  J.  L.  240.  See 
Merrick  v.  Bashford,  38  Barb.  (N.  Y.) 
191. 

2.  Ecke  v .  Tetzer,  65  Wis.  55. 

3.  2  Black.  Com.  41. 

Definitions  of  Bent. — It  is  the  compen- 
sation to  the  proprietor  of  land  for  the 
right  to  occupy  his  land  and  enjoy  its 
annual  profits.  Bingham  on  Real  Es- 
tate 557. 

Rent  is  the  recompense  for  the  use 
and  occupancy  of  lands;  and  it  signifies 
nothing  how  or  when  that  recompense 
may  be  rendered  and  received.  Con- 
<tantine  v.  Wake,  I  Sweeney  (N.  Y.) 
239- 

It  is  not  confined  solely  to  the  com- 
pensation for  the  use  of  land,  for  chat- 
tels are  often  demised  with  the  land 
•and  form  no  inconsiderable  portion  of 
the  consideration  for  which  rent  is  paid. 
Lathrop  v.  Clewis,  63  Ga.  282,  287; 
Toler  v.  Seabrook,  39  Ga.  14;  Sutliff  v. 
Atwood,  15  Ohio  St.  186;  Baldwin  v. 
Walker,  21' Conn.  168;  Mickle  v.  Miles, 
31  Pa.  St.  20. 
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Rent  may  issue  not  only  from  lands 
and  tenements  corporeal,  but  also  from 
the  personal  property  necessary  for 
their  proper  enjoyment.  Vetter's  Ap- 
peal, 99  Pa.  St.  52. 

The  compensation  for  the  use  of  land 
where  the  relation  of  landlord  and  ten- 
ant does  not  exist  cannot  be  called 
rent.  Moulton  v.  Robinson,  27  N.  H. 
55°- 

Thus  payments  for  a  mere  licence,  or 
payment  beyond  the  amount  reserved 
in  the  lease,  are  not  rent.  Ardcsco  Oil 
Co.  v .  N.  A.  Oil  etc.  Co.,  66  Pa.  St 
371;;  Mason  v.  Rogers,  109  Pa.  St.  319. 

The  promise  of  the  tenant  to  par 
rent  may  be  express  or  implied,  and  in 
case  of  the  latter  the  amount  is  fixed 
at  what  the  premises  are  reasonably 
worth. 

4.  Toler  v.  Seabrook,  39  Ga.  14. 

When  it  is  payable  in  part  of  the 
crop  and  it  is  the  duty  of  the  tenant  to 
harvest  and  divide  the  crop  and  deliver 
the  landlord's  share  at  a  certain  time 
and  place  and  the  tenant  does  not 
do  so  he  is  liable  for  the  value 
of  such  share.  If  by  the  terms  of 
a  lease  the  tenant  is  required  to  divide 
the  crops,  and  deliver  to  the  landlord  a 
share  thereof  at  a  certain  time  and 
place,  and  does  not  do  so  (the  landlord 
not  attending),  but  keeps  the  property 
undivided  in  bulk,  and  then,  on  reason- 
able notice  and  demand,  fails  so  to 
divide  and  deliver  at  the  place  where 
the  property  is,  he  is  liable  for  the  value 
of  such  share,  though  after  that  he  may 
offer  to  divide  and  deliver,  tfbush  v. 
Emerick,  80  Ind.  551. 

When  the  grounds  of  a  landlord's  at- 
tachment prove  untrue,  he  is  subjected 
to  damages;  but  he  has  the  right,  even 
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ancy,1  unless  a  custom  at  the  place  where  the  premises  are  situ- 
ated fixes  a  time* 

•  Where  it  is  payable  quarterly  the  rent  is  not  due  until  the  end 
of  the  quarter.* 

If  it  is  payable  in  the  way  of  repairs,  no  other  claim  for  rent 
can  be  maintained.4 

As  a  usual  thing,  rent  is  payable  in  money,6  though  it  may  be 
payable  in  property,6  or  repairs  and  improvements  on  the  prem- 
ises i 


in  the  case  of  a  premature  suit,  to  re- 
cover what  he  may  be  justly  entitled  to, 
including  money  value  of  rents  not  paid 
in  kind.  Patton  v.  Garrett,  37  Ark. 
605. 

1.  Duryee  v.  Turner,  20  Mo.  App.  34; 
Ridgley  v.  Stillwell,  27  Mo.  128;  Dixon 
v.  Niccolls,  39  111.  372. 

No  action  to  recover  rent  upon  a  lease 
from  year  to  year,  which  fixes  no  time 
for  the  payment  of  rent,  can  be  main- 
tained until  the  close  of  the  year.  Ray- 
mond v.  Thomas,  24  Ind.  476. 

Under  a  provision  in  a  lease,  that  the 
lessor  shall  erect  certain  additional 
buildings,  for  which  the  lessee  agrees  to 
pay  an  additional  rent  "of  ten  per  cent, 
yearly  on  their  cost,"  no  rent  is  due 
until  notice  to  the  lessee  of  the  cost  of 
the  additional  buildings.  Weed  v. 
Crocker,  13  Gray  (Mass  )  219. 

If  no  time  be  stated  for  the  payment 
•of  rent  in  a  lease  for  a  year,  it  is  paya- 
ble at  the  end  of  the  term.  And  upon 
the  sale  of  the  land  within  the  term, 
under  a  judgment  which  was  a  lien 
upon  it  before  the  lease  was  made,  the 
rent  will  go  to  the  purchaser,  although 
the  landlord  has  assigned  it  to  a  third 
person.  Menough's  Appeal,  5  Watts  & 
S.  (Pa.)  432. 

2.  Custom  aa  to  Time  of  Payment. — 
'The  time  of  payment  of  rent  for  leased 
premises  must  be  determined  by  laws 
and  customs  of  the  country  where  the 
premises  are  situated,  where  the  con- 
tract is  to  be  performed,  and  the  land- 
lord lives,  in  the  absence  of  any  express 
agreement  to  the  contrary.  Calhoun  v. 
Atchison,  4  Bush  (Ky.)  261. 

Where  land  is  leased  for  a  year,  the 
rent  payable  in  crops,  and  there  is  no 
custom  shown  as  to  when  the  rent  is 
due,  nor  any  contract  in  regard  to  it, 
the  rent  is  not  due  on  general  principles 
till  the  end  of  the  year.  Dixon  v.  Nic- 
colls, 39  111.  372. 

3.  Where  rent  reserved  in  a  lease  is 
made  payable  quarterly,  no  part  of  the 
quarter's  rent  becomes  due  until  the  end 


of  the  quarter.  An  action  will  not,  in 
such  case,  lie  to  recover  one  month's 
rent  in  arrear.  Garvey  v.  Dobyns,  8 
Mo.  213.  ' 

4.  Rt&airs  In  Lien  of  Bent.— Sherman 
v .  Lasher,  9  111.  App.  227. 

Where  lessees  bind  themselves  to 
apply  to  a  particular  purpose  the  con- 
sideration they  are  to  pay  for  the  grant 
of  a  lease,  they  cannot  apply  it  to  other 
purposes.  Ardesco  Oil  Co.  v.  N.  A. 
Oil  etc.  Co.,  66  Pa.  St.  375. 

Miscellaneous  Cases  as  to  Time  of 
Payment. — The  right  of  action  for  rent 
of  immovable  property  ceases  against 
the  first  possessor  from  the  time  of  his 
transfer  to  another  party.  Gillaspie's 
Succession,  35  La.  An.  779. 

A  landlord  has  the  right,  even  in  case 
of  a  premature  suit,  to  recover  what  he 
may  be  justly  entitled  to,  including 
money  value  of  rent  not  paid  in  kind. 
Patton  v.  Garrett,  37  Ark.  605. 

A  tenant  having  an  election  to  pay 
rent  in  money  or  in  a  good  levee  to  be 
completed  at  the  end  of  the  term  is  not 
entitled  to  credit  for  levee  then  incom- 
plete because  of  having  been  washed 
away.  Clavton  v.  McKinney,  10  Heisk. 
(Tenn.)  72." 

If  rent  is  not  paid  on  the  day'it  be- 
comes due — though  payable  in  advance 
— the  landlord  may  maintain  an  action 
therefor  without  having  first  made  a 
demand.    Clarke  v.  Charter,  128  Mass. 
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me  in  possession  in  good  faith  is 
liable  to  the  true  owner  for  rent  onlv 
from  the  time  of  commencing  suit 
therefor.  Dafilho  v.  Mayer,  27  La. 
An.  398. 

8.  Shollenberger  v.  Brinton,  52  Pa. 
St.  9;  Merritt  v.  Fisher,  19  Iowa  354; 
Melick  v.  Benedict,  43  N.  J.  L.  424. 

6.  Osborn  v.  Farwell,  87  111.  89;  Dills 
v.  Stobie,  81  111.  202;  Lilley  v.  Fifty 
Associates.  101  Mass.  432;  Helser  v. 
Pott,  3  Pa.  St.  179. 

7.  Raybourn  v.  Ramsdall,  78  III.  622; 
Sherwin  v.  Lasher,  9  111.  App,  227; 
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qr  services  ;*  or  in  a  share  of  the  crops  produced.* 

3.  Where  Bent  Is  Payable. — Where  the  lease  is  silent  as  to  the 
place  of  payment  a  tender  on  the  land  or  premises  is  good.8 

4.  To  Whom  Bent  Is  Payable. — As  we  have  seen,  rent  being  an 
incident  to  the  reversion,  it  is  payable  to  the  owner  of  the  rever- 
sion at  the  time  the  rent  becomes  due,4  or  to  his  executor  or 
administrator,5  but  the  rent  may  be  severed  from  the  reversion 
by  the  lease.6 

The  purchaser  or  assignee  of  the  reversion  has  a  right  to  col- 
lect the  rent  without  an  attornment  of  the  tenant.* 

There  being  no  privity  of  contract,  subtenants  are  not  required 
to  pay  rent  to  the  original  lessor,8  unless  compelled  to  do  so  for 
their  own  protection.® 

It  is  sometimes  difficult  to  determine  as  between  the  lessor 
and  the  owner  of  a  paramount  title  which  is  entitled  to  rent, 
both  being  claimants  under  the  same  derivative  title,  in  which 


Rich  v.  Bolton,  46  Vt.  84;  Madox  v. 
Humphries,  24  Tex.  195;  Gunn  v.  Pol- 
lock, 6  Cal.  240. 

1.  Merritt  v.  Fisher,  19  Iowa  354; 
Duncan  v.  Blake,  9  Lea  (Tenn.)  534. 

2.  Miller  v.  Finch,  12  111.  App.  170; 
Swanner  v.  Swanner.  50  Ala.  66;  Miller 
7'.  Fulton,  4  Ohio  433;  United  States  v. 
Gratiot,  14  Pet.  (U.  S.)  526. 

,  3.  Where  rent  is  payable,  either  in 
money  or  kind,  and  the  lease  is  silent  as 
to  the  place  of  payment,  a  tender  of  the 
rent  by  the  lessee  upon  the  land  is 
good,  and  it  is  not  required  of  the  les- 
see to  make  the  tender  to  the  lessor 
personally.  Walter  v.  Dewey,  16 
Johns.  (N.  Y.)  222. 

Where  a  tenant  promised  to  pay  at  a 
place  other  than  that  fixed  by  the  lease, 
it  is  a  waiver  of  a  demand  for  rent  at 
the  latter  place.  Fisher  v.  Smith,  48 
111.  184. 

4.  Vetter's  Appeal,  99  Pa.  St.  52; 
McDowell  v.  AdUams,  45  Pa.  St.  430; 
Lathrop  v.  Clewis,  63  Ga.  282  287; 
Toler  v.  Seabrook,  39  Ga.  14;  Suthff  v. 
Atwood,  15  Ohio  St.  186;  Leitch  v. 
Bovington,  84  111.  179;  Dixon  v.  Nic- 
colls,  39  111.  372;  Dorsett  v.  Gray,  98 
Ind.  273;  Kidwell  v.  Kidwell,  84"  Ind. 
124;  Evans  v.  Hardy,  76  Ind.  527; 
Head  v.  Sutton,  31  Kan.  616;  Shawhan 
v.  Long,  26  Iowa  488;  Ball  v.  First 
National  Bank  of  Covington,  80  Ky. 
501;  Wilson  v.  Unselt,  12  Bush  (Ky.) 
215;  Shouse  v.  Krusor,  24  Mo.  App. 
279;  Kimball  v.  Sumner,  62  Me.  305; 
Blood  worth  v.  Stevens,  51  Miss.  476; 
King  v.  Little,  77  N.  Car.  138;  Porter 
v.  Sweeney,  61  Tex.  213;  Jane  v.  Skae, 


48  Cal.  540;  Hunt  v.  Thompson,  2  Al- 
len (Mass.)  34. 

6.  Kidwell  v.  Kidwell,  84  Ind.  224;. 
Getzandaffer  v.  Caylor,  38  Md.  280; 
Head  v.  Sutton,  31  Kan.  616;  Stewart 
v.  Smiley,  46  Ark.  373;  Tucker  v. 
Whitehead,  58  Miss.  702:  Sherman  t'.. 
Dutch,  16  111.  283;  Haslage  v.  Krugh, 
25  Pa.  St.  97. 

But  the  executor  or  administrator  has 
nothing  to  do  with  the  rent  accruing 
after  the  death  of  the  owner,  unless  the 
will  so  directs.  See  Condit  v.  Neigh- 
bor, 30  N.J.  L.83;  Doer.  Lanius,  3  Ind. 
441 ;  and  authorities  in  preceding  note. 

It  belongs  to  the  heirs  or  devisees.. 
Shillingford  v.  Good,  95  Pa.  St.  25. 

6.  Winn  v.  Murehead,  52  Iowa  64; 
Crosby  v.  Loop,  13  111.  625;  Perrin  v. 
Lepper,  34  Mich.  292. 

7.  Bunton  v.  Richardson,  10  Alien 
(Mass.)  260;  Tubb  v.  Fort,  5S  Ala. 
277;  Wise  v.  Falkner,  51  Aia.  359; 
Mussey  v.  Holt,  21  N.  H.  253. 

This  is  not  true  in.  Illinois. 
Reed  v.  Bartlett,  9  111.  App.  267. 

After  attornment  the  assignee  of  the 
reversion  may  sue  upon  the  lease  for 
rent.  Dunshee  v.  Grundy,  15  Gray 
(Mass.)  314;  Fisher  v.  Deefing,  60  111. 
114;  Lyon  v.  Washburn,  3  Colo.  201. 

8.  Dunlap  v.  Bullard,  131  Mass.  161; 
Way  v.  Holton,  46  Vt.  184;  Robinson 
v.  Lehman,  72  Ala.  401;  Dartmouth 
College  v.  C lough,  8  N.  H.  22;  Camp 
v.  Scott,  47  Conn.  366;  Gibson  v.  Mul- 
lican,  58  Tex.  430. 

9.  liaubitscheck  v.  Semken,  4  Abb. 
N.  C.  (N.  Y.)  20sn:  Peck  v.  IngersolL, 
7  N.  Y.  528. 
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case  the  tenant  may  require  an  interpleader.1  While  his  posses- 
sion remains  undisturbed  he  must  pay  to  his  lessor,*  but  after  ac- 
tion brought  to  recover  possession  he  is  justified  in  paying  rent 
to  the  owner  of  a  paramount  title  in  order  to  prevent  an  evic- 
tion.3 

The  habendum  in  a  deed  passing  the  rent  and  profits  does  not 
operate  upon  rents  then  due.* 

A  purchaser  at  a  foreclosure  sale  is  not  entitled  to  the  rents 
until  after  the  confirmation  of  his  sale.6 

A  purchaser  at  a  partition  sale  is  entitled  to  the  unpaid  rents 
accruing  from  the  day  of  sale  ;e  and  the  same  rule  applies  to  a 
purchaser  at  an  execution  sale.* 


1.  Snodgrass  v.  Butler,  54  Miss.  45; 
Seaman  v.  Wright,  12  Abb.  Pr.  (N. 
Y.)  304. 

2.  Morgan  v.  Morgan,  64  Ga.  493; 
McCoy  v.  Bateman,  8  Nev.  136;  Craw- 
ford v.  Jones,  54  Ala.  459;  Kieth  v. 
Poulk,  55  Iowa  260;  Davenport  v.  Hay- 
nie,  30  111.  59. 

3.  Montanye  v.  Wallahan,$4  111.  355; 
Anderson  v.  Smith,  63  III.  126;  Mills 
1:  Peed,  14  B.  Mon.  (Ky  )  146;  Foss  v. 
Van  Driele,  47  Mich.  201;  Home  etc. 
Ins.  Co.  v.  Sherman,  46  N.  Y.  370; 
Ross  v.  Dysart,  33  Pa.  St.  452;  Farris 
v.  Houston,  74  Ala.  162;  George  v. 
Putney,  4  Cush.  (Mass.)  351,  354;  Mat- 
tis  v.  Robinson.  1  Neb.  3;  Russell  v. 
Fabyan,  28  N.  H.  543 


;  Ru 


4.  Jolly  v.  Bryan,  86  N.  Car.  457. 
6.  Foreclosure  Sales. — Where  de- 
mised premises  are  surrendered  before 
the  expiration  of  the  term  at  the  re- 
quest of  the  purchaser  at  a  foreclosure 
sale  which  was  not  confirmed  until  af- 
ter the  rent  fell  due  by  the  terms  of  the 
lease,  the  landlord  may  collect  such 
rent  falling  due  after  the  surrender  and 
before  the  confirmation  of  the  sale. 
Peck  v.  Knickerbocker  Ice  Co.,  18  Hun 
(N.Y.)  183. 

H  and  W  owned  a  tract  of  land  as 
tenants  in  common.  W  mortgaged  his 
interest,  but  remained  in  possession  af- 
ter condition  broken.  H,  who  had 
been  accustomed  to  collect  the  rents  for 
both,  in  January,  1884,  rented  the  lands 
for  the  ensuing  year,  took  rent  notes 
therefor,  bought  W's  interest  in  them, 
and  then  sold  the  notes.  On  February 
21st,  1884,  the  mortgage  on  W's  inter- 
est was  foreclosed,  and  S  became  the 
purchaser.  In  December,  1884,  S  sued 
H  for  money  he  had  received  for  the 
rent  of  S's  interest  in  the  land  from 
February  21st,  1884,  to  the  close  of  the 
year-   Held,  that  S  had  no  right  of  ac- 


tion against  H,  but  must  look  to  the  oc- 
cupants of  the  land  for  her  rent. 
Hatch  v .  Sykes,  64  Miss.  307. 

6.  Stephenson  v.  Hancock,  72  Mo. 
612. 

Where  tenements  are  conveyed  by 
deed  absolute  and  the  grantee  executed 
a  separate  agreement  allowing  the 
grantor  to  repurchase  within  a  given 
period  on  paying  the  purchase  money ' 
with  interest,  the  grantor  in  the  mean- 
time to  retain  possession,  and  use  the 
premises  in  a  husbandlike  manner, 
such  grantor  is  the  proper  person  to 
bring  suit  against  a  tenant  for  unpaid 
rent.  Goodwin  v.  Hudson,  60  Ind. 
117. 

Where  a  lessor  grants  part  of  the  re- 
version, the  rent  is  apportionable,  and 
the  lessor  may  sue  in  covenant  for  the 
whole  rent,  and  recover  the  part  to 
which  he  is  entitled.  Worthington  v. 
Cooke^  56  Md.  51. 

7.  Execution  Sales. — The  tenant  of  a 
landlord  whose  interest  has  been  sold 
by  the  sheriff  is  not  bound  to  pay  rent 
accruing  after  the  sale  to  his  lessor. 
Moore  v.  Turpin,  1  Spears  (S.  Car.) 
32;  Snyder  v.  Riley,  1  Spears  (S.  Car.) 
272;  Braddee  v.  Wiley,  10  Watts  (Pa.) 
362. 

A  purchaser  at  a  sheriffs  sale  is  enti- 
tled to  rent  from  the  tenant  in  posses- 
sion only  from  the  time  of  the  sheriffs 
acknowledgment  of  the  deed.  Sheerer 
v.  Stanley,  2  Rawle  (Pa.)  276;  Bank  of 
Pennsylvania  v.  Wise,  3  Watts  (Pa.) 
394- 

One  occupying  land  under  an  unre- 
corded lease  is  bound  to  pay  rent,  in 
case  of  the  seizure  of  the  land  under 
an  execution  against  the  lessor,  to  the 
sheriff  and  not  to  the  lessor.  The 
seizure  puts  an  end  to  the  lessee's  obli- 
gations to  his  lessor.  Anderson  v. 
Comeau,  33  La.  An.  11 19. 
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To  enable  a  receiver  to  recover  rent  he  must  give  notice  of  his 
appointment  to  the  tenant.1 

A  mortgagee  after  condition  broken  is  entitled  to  rent  after 
possession  taken  as  against  creditors  of  the  mortgagor  (lessor.)4 

A  joint  tenant  may  maintain  ejectment  for  the  nonpayment  of 
rent  for  that  portion  of  the  premises  descending  to  him  as 
heir.3 

Rent  due  before  the  death  of  the  landlord  is  an  asset  of  the 
estate ;  that  falling  due  after  his  estate  belongs  to  his  heirs  or 
devisees.4 


Where  the  law  allows  a  tenant  three 
months  after  a  sale  to  quit  and  deliver 
possession  to  a  purchaser  at  a  sheriff's 
sale,  he  must  pay  rent  for  the  time  he 
occupies  the  premises.  Stockton's  Ap- 
peal, 64  Pa.  St.  58.  ■ 

The  landlord  is  entitled  to  rent  to  the 
time  of  levying  an  execution,  but  not 
to  the  day  of  sale.  Wagar  v.  Ducke,  1 
Pa.  L.J.  R.  316. 

1.  Hunt  v.  Wolfe,  2  Daly  (N.  Y.) 
928. 

2.  Mortgagee  In  Possession. — Lucier  v. 
Marsales,  133  Mass:  454;  Cook  v.  John- 
son, 121  Mass.  326;  Mirick  v.  Hoppin, 
11S  Mass.  5S2;  Stone  v.  Patterson,  19 
Pick.  (Mass.)  476;  Crosby  v.  Harlow, 
21  Me.  499;  King  v.  Husatonic  R.  Co., 
45  Conn.  234;  Jones  v.  Hill,  64  N.  Car. 
198;  Coffey  v.  Hunt.  75  111.  236;  Reed 
v.  Bartlett,  9  III.  App.  267;  Scheldt  v. 
Belz,  4  111.  App.  431. 

But  the  mortgagee  is  not  entitled  to 
rent  until  after  he  has  taken  possession 
or  there  has  been  an  attornment  to 
him.    Long  v.  Wade,  70  Me.  358. 

Where  a  railroad  was  leased  and  sub- 
sequently mortgaged,  the  mortgage 
providing  that  on  default  in  the  pay- 
ment of  interest  the  mortgagees  might 
enter  and  take  possession  of  the  prop- 
erty and  receive  the  rents  and  profits, 
default  was  made  and  possession  taken 
under  the  mortgage,  and  the  lessee  no- 
tified to  pay  all  rent  due,  or  to  accrue, 
to  the  mortgagees.  Subsequently  the 
lessees  were  garnished  by  a  creditor 
of  the  lessor  company.  Held,  that  the 
rents  belonged  to  the  mortgagees  and 
were  not  subject  to  garnishment. 
King  v.  Housatonic  R.  Co.,  45  Conn. 
226. 

The  tenant  at  will  of  a  mortgagor, 
who,  on  the  mortgagee's  entry,  refuses 
to  pay  him  rent  or  quit  the  premises,  is 
liable  to  the  mortgagee  for  the  rents 
subsequently  accruing.  Hill  v.  Jordan, 
30  Me.  367. 

The  owner  of  land,  subject  to  a  mort- 


gage given  by  his  grantor,  and  which 
he  had  not  assumed,  leased  the  land. 
A  few  days  before  an  instalment  of 
rent  became  due,  the  mortgagee  entered 
and  foreclosed  the  mortgage,  and  de- 
manded rent  of  the  tenant,  and  the  lat- 
ter attorned  to  him.  Held,  that  the 
owner  of  the  land  could  not  maintain 
an  action  against  the  tenant  for  the 
whole  or  any  part  of  this  instalment 
Adams  v.  Bigelow,  128  Mass.  365. 

3.  Cruger  v.  McLaury,  41  N.  Y. 

2I9. 

4.  Bents  as  Assets  of  Landlord's  Es- 
tate.— Rent  due  before  the  death  of  the 
landlord  is  an  asset  of  the  estate;  that 
falling  due  afterwards  descends  to  the 
heir  as  an  incident  to  the  reversion. 
Rowan  v.  Riley,  6  Baxt.  (Tenn.)  67. 

The  rule  of  common  law,  that  on  the 
death  of  the  lessor  rent  already  accrued 
passes  to  his  personal  representative, 
while  rent  subsequently  accruing  fol- 
lows the  reversion  and  belongs  to  the 
heir,  has  been  modified  by  the  statutes 
conferring  on  personal  representatives 
power  to  intercept  the  descent  to  the 
heir  and  to  take  the  rents  accruing, 
and  to  rent  or  sell  the  lands  when  nec- 
essary for  the  payment  of  debts;  and 
when,  in  the  exercise  of  this  statutory 
power,  he  claims  the  accruing  rents,  his 
right  and  title  to  them  are  the  same 
that  he  has  to  any  other  choses  in  ac- 
tion of  the  decedent.  Palmer  v.  Stei- . 
ner,  68  Ala.  400. 

Rent  of  a  homestead  not  falling  due 
until  after  the  father's  death  belongs  to 
his  heirs,  who  own  the  homestead  free 
from  the  claims  of  creditors.  This  is 
the  rule  at  common  law.  Porter  v. 
Sweeney,  61  Tex.  213. 

A  devisee  can  maintain  an  action  of 
debt  on  a  lease  against  the  lessee  for 
rent  which  became  due  after  the  death 
of  the  testator.  Mackubin  v.  Whit- 
croft,  4  Har.  &  M.  (Md.)  135. 

Where  the  rent  in  a  lease  (or  years 
is  reserved  generally,  without  being. 
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An  assignee  of  a  lease  who  takes  by  way  of  a  mortgage  and 
who  enters  into  possession  is  liable  for  rent.1 

One  entitled  to  rents  after  a  sale  of  the  reversion  is  not  en- 
titled to  sue  on  -the  lease.*  « 

5.  Who  Is  Liable  for  Bent — (a)  In  General. — Tenants  in  com- 
mon are  each  liable  for  the  whole  rent  even  though  a  partition 
has  been  made  between  themselves.8 


made  payable  to  any  particular  person, 
and  is  covenanted  to  be  paid  quarterly 
during  the  term,  the  lease  does  not  ter- 
minate on  the  death  of  the  lessor;  but 
the  rent  is  payable  afterwards  to  his 
heirs  at  law,  if  he  dies  intestate,  who 
may  maintain  an  action  of  debt  on  the 
lease  to  recover  the  same.  Jaques  v. 
Gould.  4  Cush.  (Mass.)  384. 

1.  Knox  v.  Bailey,  4  Mo.  App.  581. 
And  this  is  true  even  where  there  is  no 

formal  assignment  of  the  lease.  An  as- 
signee is  liable  only  for  his  posses- 
sory right  and  not  by  the  extent  of  his 
possession.  St.  Louis  etc.  Schools  v. 
Boatmen's  etc.  Co.,  5  Mo.  App.  91. 

A  bond  and  mortgage  were  given  to 
secure  a  debt,  and  to  further  secure  the 
'debt  a  paid  up  lease  was  also  given, 
which,  among  other  things,  provided 
that  it  should  be  at  the  lessee's  option 
to  keep  the  premises  after  a  certain 
date,  and  further  providing  that  on  or 
after  that  date  the  lessees  might  cancel 
the  lease  on  the  payment  of  the  bond. 
It  was  held:  (1)  That  whether  or  not 
the  lessees  gave  up  possession  at  the 
date  fixed,  their  mortgage  security  re- 
mained and  they  could  enforce  it  if  the 
debt  was  not  duly  paid;  (2)  That  the 
mortgagor  could  pay  the  debt  at  matu- 
rity and  extinguish  the  security;  (3) 
That  after  foreclosure  by  the  mortgagees 
they  must  pay  rent.  Dutton  v.  Mer- 
ritt,  41  Mich.  537. 

2.  An  agreement  that  a  person  who 
retains  no  ownership  in  the  lease  and 
has  sold  the  land  should  receive  certain 
portions  of  the  rent  thereafter  payable, 
gives  him  no  title  to  enforce  such  pay- 
ment by  any  action  founded  directly  on 
the  lease  itself.  Hausen  v.  Prince,  45 
Mich.  519. 

In  an  action  to  recover  possession,  a 
third  person  may  intervene  and  no  writ 
of  possession  will  issue  until  it  is  deter- 
mined who  is  entitled  to  the  right  of 
possession.  Rollins  v.  Rollins,  76  N. 
Car.  264. 

A  purchaser  of  lumber,  after  being 
notified  that  if  he  did  not  remove  it  he 
should  pay  rent  thereafter,  must  pay 
the  rent  if  he  does  not  remove  it. 


Ducey  Lumber  Co.  v.  Lane,  58  Mich. 
520. 

If  a  tenant  continues  to  occupy  a 
portion  of  the  premises  after  a  sale  by 
the  landlord,  he  will  be  liable  for  rea- 
sonable rent  until  the  entry  of  the  pur- 
chaser.   Emmes  v.  Feeley,  132  Mass. 

Where  the  property  of  a  tenant  was  at- 
tached for  rent  and  was  permitted  by  him 
to  remain  in  the  building  without  a  de- 
mand on  his  part  for  a  surrender  of 
the  possession,  he  is  liable  for  the  ac- 
cruing rent.  Daniels  v.  Logan,  47 
Iowa  391;. 

A  lessee  may  maintain  an  action  in 
his  own  name  against  his  sublessee  and 
his  assignee,  on  the  covenants  of  such 
sublessee  to  pay  rental  to  him,  and 
being  sued  for  rent  may  prosecute  a 
cross  action  against  his  assignee  to 
compel  the  latter  to  discharge  the  rent 
and  release  him  from  responsibility. 
Trabue  v.  McAdams,  8  Bush  (Ky.) 
74- 

The  Massachusetts  Gen.  Stat.,  ch. 
90,  3325-26,  does  not  apply  to  a  tenant 
who  occupies  a  tenement  without  the 
owner's  consent.  Merrill  v.  Bullock, 
105  Mass.  486. 

3.  Tenants  In  Common. — A  ground 
rent  is  a  separate  estate  from  the  own- 
ership of  the  ground,  and  the  owner  of 
the  rent  is  not  charged  with  notice  of 
the  subdivision  of  the  land  and  the 
rates  that  are  made  among  the  owners. 
McQuigg  v.  Morton,  39  Pa.  St.  31; 
Goshorn  v.  Steward,  15  W.  Va.  657; 
Swallow  v.  Swallow,  27  N.  J.  Eq.  278; 
Trabue  v.  McAdams,  8  Bush  (Ky.)  74. 

By  accepting  a  bond  from  one  tenant 
in  common  for  the  whole  rent  the  other 
tenants  in  common  are  discharged  as  to 
the  landlord,  but  must  contribute  to  the 
cotenant  making  such  payment.  Howell 
v.  Webb,  2  Ark.  360. 

If  two  tenants  in  common  oi  land, 
chargeable  with  rent,  make  partition 
between  themselves,  each  assuming  the 
payment  of  his  just  share  of  the  rent, 
the  land  of  each  is  still  liable  for  the 
whole  rent,  but,  as  between  themselves, 
each  is  liafble  to  the  other  for  any 
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A  purchaser  at  a  sheriff's  sale  under  execution  of  a  lessee's  in- 
terest in  the  demised  premises  is  liable  to  the  lessor  for  the  after 
accruing  rent,  whether  he  enter  into  possession  or  not.1  So  is 
the  occupant  of  land  under  a  parol  contract  of  purchase  after  the 
contract  is  broken  off,  if  he  remain  in  possession,*  but  he  may 
abandon  the  premises.3 

The  landlord  may  maintain  suit  for  rent  against  an  assignee  of 
his  lessee  of  a  part  of  the  demised  premises  for  a  relative  share 
of  the  rent  reserved.4 

Where  rent  is  paid  to  one  who  has  no  right  to  receive  it,  it 
does  not  protect  the  tenant.6 

Where  rent  is  payable  in  products  of  the  farm,  to  be  delivered 
at  a  time  and  place  specified,  the  tenant  must  sever  the  rent  from 
the  mass  or  he  will  be  liable  for  the  entire  sum.6 

The  landlord  is  entitled  to  demand  such  portion  of  the  crops 
as  his  share  would  amount  to  if  the  land  had  been  properly  cul- 
tivated.* 

An  under  tenant  is  not  liable  to  the  original  lessor  for  rent  in 
any  form  of  action  ;8  .but  under  the  statute  of  Wisconsin  the 

amount  beyond  his  share,  which  he  has 
been  compelled  to  pay,  but  if  the  lessor 
become  a  party  to  the  partition  by  re- 
leasing to  one  of  the  tenants  in  com- 
mon all  of  his  interests,  etc.,  in  the  land 
conveyed  to  him  on  the  partition,  he  is 
then  bound  by  the  apportionment  of 
the  rent,  and  can  claim  from  the  other 
the  payment  of  no  greater  amount  of 
rent  than,  by  the  contract  between  him- 
self and  his  cotenant,  he  had  agreed  to 
pay.  Van  Rensselaer  v.  Chadwick,  24 
Barb.  (N.  Y.)  333. 

1.  Smith  v.  Brinker,  17  Mo.  148. 

a.  Dwight  v.  Cutler,  3  Mich.  566. 

3.  Where  one  goes  into  possession  of 
land  under  a  contract  to  purchase,  and 
not  as  tenant,  and  in  consequence  of 
the  vendor's  failure  to  perform  the  con- 
tract the  purchaser  abandons  the  prem- 
ises, he  will  not  be  liable  either  for  rent 
or  for  use  and  occupation.  Sylvester  v. 
Ralston,  31  Barb.  (N.  Y.)  286;  Coffman 
v.  Huck,  24  Mo.  496. 

4.  A  landlord  may  declare  against 
an  assignee  of  his  lessee  for  a  share  of 
the  rent  reserved  in  the  lease,  propor- 
tioned to  the  relative  value  of  the  part 
held  by  assignment.    Pingrey  v.  Wat- 


kins,  15  Vt.  479. 

B.  If  tenants  have  paid  rent  to  one 
who  has  no  right  to  receive  it,  they 
may  be  compelled  to  pay  by  a  suit  at 
law,  or  by  distraining  their  property. 
Chancery  is  not  a  proper  remedy.  Mer- 
rell  v.  Atkin,  29  111.  469. 

A  lessee  of  one  of  two  claimants  to 
land  who  is  put  in  possession  by  his 


lessor  and  pays  him  the  rent  cannot  be 
held  liable  tlierefor  to  the  other  claim- 
ant, although  he  has  notice  of  the  tat- 
ter's claim  as  afterwards  established  in ' 
the  courts.  Keith  v.  Paulk,  55  Iowa 
260. 

6.  Separation  of  Crops  Payable  a* 
Rent. — Kannon  v.  Pillow,  7  Humph. 
(Tenn.)  281. 

Where  one  person,  in  terms,  leases  a 
portion  of  an  entire  farm,  the  rent  to  be 
paid  in  a  specified  proportion  of  the 
products  of  the  whole  farm,  the  remain- 
ing portion  being  the  property  of  the 
lessee,  and  the  lease  expressly  stipu- 
lating to  deliver  such  rent  at  a  time  and 
place  named,  he  must  sever  that  por- 
tion of  the  products  which  constitutes 
the  rent  from  the  mass,  or  he  will  be 
liable  on  his  contract  for  the  entire 
sum.  Manwell  v.  Manwell,  14  Vt.  14. 

7.  Wheat  v.  Watson,  57  Ala.  581. 
A,  being  part  owner  of  the  fee  of 

leased  land,  gave  an  order  on  the  les- 
see for  a  certain  sum  to  be  paid  out  of 
rent  afterwards  to  become  due,  which 
the  lessee  accepted.  Afterwards,  be- 
fore the  rent  became  due,  A  conveyed 
his  reversionary  interest  to  B,  who 
took  with  the  knowledge  of  said  order. 
Held,  that  B  was  entitled  to  the  entire 
rent  which  became  due  after  he  took 
his  conveyance,  but  the  lessee  was  liable 
to  the  payee  of  the  order  for  so  much  of 
the  rent  as  was  necessary  to  pay  the 
same.   Leonard  v.  Burgess,  16  Wis.  42. 

8.  Dartmouth  College  v.  Clough,  8 
N.  H.  22. 
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landlord  may  recover  from  one  found  in  possession  who  enters 
under  the  tenant.1 

A  lessee  who  pays  rent  in  advance  is  not  liable  for  the  same 
rent  to  a  grantee  of  the  land  subject  to  the  lease  who  takes  with 
out  notice  of  such  payment.8 

Where  a  lease  is  made  to  two  persons  jointly  the  occupation 
of  one  of  them  is  sufficient  to  make  both  liable  for  rent.8 

A  purchaser  at  a  tax  sale  of  land  which  is  subject  to  ground 
rent  becomes  personally  liable  for  such  rent.4 

An  executor,  administrator  or  guardian  may  be  liable  for  the 
use  of  premises  as  an  office  in  transacting  the  business  of  the 
estate.5 

And  so  an  agent  doing  business  for  another  is  liable  for  the 
rent.6 

A  promise  by  a  mortgagor  after  default  to  pay  rent  makes  him 
liable  therefor.* 

(6)  Purchaser  of  Fee  Not  Liable.— In  the  absence  of  an 
agreement  to  that  effect,  a  person  taking  possession  of  premises 
under  a  contract  of  purchase  is  not  liable  for  rent.8 

1.  Wittman  v.  Railway  Co.,  51  Wis. 
89. 

3.  Stone    v.    Patterson,    19  Pick. 
(Mass.)  476. 

3.  Kendall    v.    Carland,    5  Cush. 
(Mass.)  74. 

4.  Liability  of  Purchasers,  etc.,  for 
Bent — Conrad  v.  Smith,  12  Phila.  (Pa.) 
306. 

A  party  holding  a  legal  title  of  land 
in  trust  is  not  liable  for  the  ground  rent 
in  arrears  if,  previously  to  the  time  the 
rent  accrued,  he  has  conveyed  or  as- 
signed by  way  of  gift  the  equitable  in- 
terests to  another,  who  is  in  possession 
and  enjoyment  of  the  land  at  the  time 
the  rent  accrued  and  was  during  the 
time  for  which  it  is  due.  Wickersham 
v .  Irwin,  14  Pa  St.  10S. 

Where  the  tenanfs  goods  are  at- 
tached and  remain  in  the  store  until 
sale,  the  tenant  is  liable  for  rent  during 
the  entire  occupancy.  Meyer  v.  Oliver, 
61  Tex.  584. 

Where  it  does  not  appear  that  one 
holds  possession  of  land  as  an  intruder, 
or  against  the  will  of  the  owner,  or  was 
to  enjoy  it  without  rent,  the  law  will 
infer  an  agreement  to  pay  rent.  Rose  v. 
Day,  21  111.  App.  139. 

An  assignee  for  the  benefit  of  cred- 
itors is  not  liable  for  the  rent  of  a  room 
in  which  the  books  of  the  assignor  were 
kept,  and  over  which  he  exercised  no 
control.    Gould  v.  Kerr,  52  Ga.  619. 

Liability  is  incurred  under  possession 
obtained  under  legal  process.  Berberick 
v.  Fritz,  39  Iowa  700. 
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In  Connecticut,  where  a  tenant  cove- 
nanted for  himself  and  his  heirs  to  pay 
rent,  and  he  died  leaving  a  son  and 
heir  who  occupied  the  premises  and 
paid  rent,  it  was  held  not  enough  to 
make  the  heir  liable  upon  the  covenant 
of  the  ancestor.  Camp  v.  Scott,  47 
Conn.  366. 

Where  a  tenant  was  to  pay  rent  in 
cotton,  and  her  landlord  had  it  hauled 
to  town  and  placed  in  a  warehouse  for 
her,  and  the  landlord's  creditor  who 
owned  the  warehouse  tried  to  apply  it 
on  the  debt,  she  was  allowed  to  main- 
tain an  action  against  the  warehouse- 
man, because  she  had  never  parted  with 
her  interest.  Flournoy  v.  Wardlaw,  67 
Ga.378. 

5.  Executors,  etc. — Murphy  v.  Walker, 
131  Mass.  341;  Brouson  v.  Brouson,  48 
How.  Pr.  (N.  Y.)  481. 

6.  Agent. — Gardner  v.  Peaslee,  143 
Mass.  382. 

If  the  agent  signs  his  name  to  the 
lease  he  becomes  liable  for  the  rent, 
though  he  may  describe  himself  as 
trustee  in  the  body  of  the  lease.  Stobie 
v.  Dills,  62  111.  432. 

7.  Mortgagor. — Murray  v.  Riley,  140 
Mass.  490;  Strauss  v.  Harrison,  79  Ala. 
324;  Stedman  v.  Gassett,  18  Vt.  346. 
See  Spence  v.  Steadman,  49  Ga.  133. 

8.  Dennett  v.  Penobscot  etc.  Co.,  57 
Me.  425. 

In  an  action  to  recover  rent  where  the 
tenant  entered  under  a  parol  contract 
to  purchase  an  interest,  evidence  of 
such   parol  contract  arid  entry  are 
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The  purchase  of  the  fee  by  the  tenant,  where  the  conveyance 
is  silent  as  to  the  rent,  extinguishes  the  rent  for  the  remainder  of 
the  term,1  unless  a  note  has  been  given  for  the  rent  and  assigned 
by  the  landlord  prior  to  the  conveyance  of  the  reversion  * 

While,  as  a  general  rule,  a  tenant  is  not  permitted  to  dispute 
his  landlord's  title,  yet  in  an  action  for  rent  the  tenant  may  show 
that  the  landlord  had  no  power  to  demise  or  that  his  estate  end- 
ed before  the  rent  sued  for  accrued.* 

(c)  Assignee  of  Lease — When  Liable. — The  assignee  of 
a  leasehold  estate  is  liable  for  the  rent  accruing  according  to  the 


properly  excluded.  An  absolute  con- 
veyance of  lands  by  the  lessor,  before 
the  expiration  of  the  term  for  which 
they  are  leased,  the  purchaser  having 
notice  of  the  lease,  passes  to  him  only 
the  reversion,  which  is  all  the  estate  of 
the  grantor;  and  the  legal  effect  of  the 
conveyance  cannot  be  varied  by  proof 
of  parol  agreements,  prior  or  contem- 
poraneous. Rent  is  an  incident  to  the 
reversion,  and  passes  to  a  purchaser  or 
assignee  unless  severed;  but  a  note 
given  for  rent  being  assignable,  and  be- 
ing assigned  before  a  sale  and  convey- 
ance of  the  premises  to  the  lessee  him- 
self, the  rent  is  thereby  severed  from 
the  reversion,  and  the  assignee  is  en- 
titled to  recover  it.  Anthony  v.  Hunt, 
31  Ark.  481;  Alabama  Gold  L.  Ins. 
Co.  v.  Oliver,  78  Ala.  158. 

Where  the  tenant  by  the  terms  of  his 
lease  had  the  option  to  purchase  the  de- 
mised premises  at  a  certain  named 
price  "on  such  further  terms  as  shall  be 
mutually  agreed  upon  between  the 
lessor  and  lessee,"  and  he  exercised  the 
option  by  notice  in  writing  to  the 
lessor,  and  by  tendering  in  cash  the 
amount  of  purchase  money  stipulated 
for,  the  relation  of  landlord  and  tenant 
thereby  ceased,  and  the  landlord  was 
not  entitled  to  claim  rent  thereafter. 
Knerr  v.  Bradley,  105  Pa.  St.  190. 

Although  a  party  cannot  execute  a 
binding  lease  of  lands  he  does  not  own, 
or  of  buildings  not  erected,  yet  if  one 
person  executes  an  agreement  with 
another  to  purchase  land  and  erect  a 
building  and  give  a  lease  thereof  to  the 
latter,  and  the  latter  treats  the  building 
as  completed  and  enters  into  possession, 
he  becomes  bound  to  pay  rent  accord- 
ing to  the  terms  of  the  agreement, 
although  the  buildings  are  not  com- 
pletely finished.  Haven  v.  Wakefield, 
39  111.  509. 

1.  Martin  v.  Searcy,  3  Stew.  (Ala.) 

One    taking    possession  under  an 


agreement  to  exchange  property  is  not 
chargeable  with  rent  as  a  tenant  where 
the  contract  fails  by  reason  of  the  other 
party  not  complying  with  the  contract 
Garvin  v.  Jennesron,  20  Kan.  371. 

An  agreement  that  a  person  who  re- 
tains no  ownership  in  the  lease  and  has 
sold  the  land  should  receive  certain  por- 
tions of  the  rent  thereafter  payable, 
gives  him  no  title  to  enforce  such  pay- 
ment by  any  action  founded  directly  on 
the  lease  itself.  All  rights  of  that  kind 
belong  to  the  assignee  of  the  land  un- 
der lease,  where  they  cannot  be  sepa- 
rated from  the  ownership  of  that 
instrument,  and  the  beneficial  interest 
in  the  partial  revenues  must  be  en- 
forced in  some  other  way.  Hansen  v. 
Prince,  45  Mich.  519. 

2.  Alabama  Gold  L.  Ins.  Co.  v.  Oli- 
ver, 78  Ala.  158. 

The  mere  fact  that  a  tenant  is  a 
mortgagee  after  condition  broken  will 
not  absolve  him  from  paying  rent 
where  he  has  done  nothing  equivalent 
to  giving  notice  to  terminate  the  ten- 
ancy.  Johnson  v.  Muzzy,  42  Vt.  708. 

Where  the  landlord  sells  the  demised 
premises,  the  tenant  is  not  thereby  re- 
leased from  liability  to  him  until  after 
notice  from  the  vendor  claiming  the 
rent.   Gray  v.  Rogers,  30  Mo.  258. 

3.  Farris  v.  Houston,  74  Ala.  162. 
In  an  action  for  rent  the  tenants  may 

by  way  of  counterclaim  set  up  the  fact 
that  the  lessor  had  no  power  to  demise, 
and  that  the  real  owners  had  sued  for 
use  and  occupation.  McKesson  v.  Men- 
denhall,  64  N.  Car.  502. 

In  an  action  for  rent  the  covenant  of 
the  tenant  to  pay  rent  does  not  estop 
him  from  showing  that  the  lessor's  es- 
tate ended  before  the  rent  accrued. 
Lamson  v.  Clarkson,  113  Mass.  34S. 

Land  reserved  by  congress  from  sale 
is  segregated  from  the  public  domain, 
and  a  "squatter"  on  such  land  cannot 
recover  from  a  lessee  the  ground  rent. 
Dupas  v.  Wassell,  I  Dill.  (U.  S.)  213. 
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terms  of  the  lease.  The  fact  of  the  assignee  being  liable  for  the 
rent  after  the  assignment,  however,  does  not  discharge  the  lessee 
(assignor)  from  his  "covenant  to  pay  rent.1 

6.  Surety  for  Rent — In  general  a  surety  by  his  undertaking  be- 
comes responsible  for  the  payment  of  rent  reserved  in  the  lease, 
in  the  event  of  a  default  by  the  tenant.  Though  the  liability  of 
the  surety  usually  relates  to  the  payment  of  the  rent,  yet  it  also 
extends  to  the  covenants  of  the  tenant  in  other  respects.  The 
contract  of  the  guarantor  to  pay  the  rent  runs  with  the  land,* 
but  not  so  as  to  the  other  covenants  of  the  lease.  A  guaranty  of 
the  "performance  of  the  covenants"  of  the  lease  not  being  for  the 
payment  of  money  or  property  is  not  assignable.8 

The  landlord,  before  resorting  to  his  remedy  against  the  surety, 
is  not  obliged  to  demand  the  rent  of  the  lessee,  or  institute  pro- 
ceedings to  recover  the  same,  or  notify  the  surety  of  the  non- 
payment.4 

Nor  is  the  surety  discharged  by  the  commencing  of  a  suit  for 
distress  by  the  landlord,  and  the  replevying  of  the  goods  by  the 


Compare  Kinkead  v.  United  States,  i8 
Ct.  of  C.  (U.  S.)  504. 

1.  If  the  lessee  have  covenanted  by 
the  terms  of  the  lease  to  pay  rent  to 
the  lessor,  he  does  not  become  dis- 
charged from  his  liability  by  assigning 
the  leasehold  premises  to  a  third  person; 
but,  in  case  the  rent  is  not  paid  by  the 
assignee  as  it  becomes  due,  an  action  of 
covenant  may  be  -sustained  against  the 
lessee  therefor;  and  it  makes  no  differ- 
ence, in  this  respect,  that  the  lessor 
may  have  received  rent  from  the  as- 
signee and  accepted  him  as  tenant  of 
the  premises.  Shaw  v.  Partridge,  17 
Vt.  626. 

Where  an  owner  of  land,  on  which 
there  was  a  mortgage,  which  he  had 
not  assigned,  leased  the  land,  and 
the  mortgage  was  foreclosed  a  few 
days  before  an  instalment  of  rent 
became  due,  it  was  held,  after  the 
tenant  had  attorned  to  the  mortgagee, 
that  the  owner  could  not  maintain  an 
action  for  this  instalment.  Adams  v. 
Bigelow,  128  Mass.  365. 

The  lessee  of  a  perpetual  leasehold 
estate  is  liable,  upon  an  express  cove- 
nant to  pay  rent  to  the  lessor,  his  heirs 
and  assigns  during  the  term,  in  an  ac- 
tion by  the  assignee  of  the  reversion  Cor 
accruing  rents,  whether  such  rents 
accrue  before  or  after  an  assign- 
ment by  the  lessee  of  all  his  in- 
terest in  the  leasehold  estate.  Such 
covenant  for  rent  runs  with  the 
land,  and  an  assignee  ot  the  reversion 
may,  under  the  Ohio  code,  sue  thereon 


in  his  own  name.  The  receipt  of  rents 
from  the  assignees  of  the  leasehold  es- 
tate does  not  absolve  such  lessee  from 
liability  on  his  express  covenant.  Smith 
v.  Harrison,  42  Ohio  St.  180. 

Where  there  is  an  express  covenant 
to  pay  rent  for  a  term  of  years,  the 
mere  acceptance  of  rent  by  the  lessor 
from  the  assignee  of  the  lessee  does  not 
discharge  the  lessee.  Harris  v.  Heack- 
man,  62  Iowa  411. 

The  assignees  of  a  leasehold  interest 
are  liable  for  rent  according  to  the 
terms  of  the  contract  of  lease.  Le 
Gierse  t>.  Green,  61  Tex.  128. 

a.  Allen  v.  Culver,  3  Den.  (N.  Y.) 
284. 

3.  Potter  v.  Gronbeck,  117  111.  404. 
If  the  guaranty  is  for  the  payment  of 

the  rent  and  the  other  covenants  of  the 
lease,  the  whole  constitutes  but  one 
agreement  and  is  not  assignable.  Potter 
v.  Gronbeck.  117  111.  404. 

4.  Demand  and  Notice. — Ducker  v. 
Rapp,  41  N.  Y.  Sup.  Ct.  235. 

Where  a  surety  on  a  lease  promised  to 
well  and  truly  pay  the  rent,  and  all  dam- 
ages that  might  arise  for  the  nonper- 
formance of  the  covenants  of  the  lease, 
without  requiring  notice  of  such  default, 
no  demand  upon  the  tenant  is  required 
before  proceeding  against  the  surety. 
Turnure  v.  Hohenthal,  36  N.  Y.  Sup. 
Ct.  79;  Voltz  v.  Harris,  40  111.  155; 
Taylor  v.  Taylor,  64  Ind.  3^6  (see 
Ward  v.  Wilson,  100  Ind.  52);  Evoy  v. 
Tewksbury,  5  Cal.  285;  Elmore  v.  Rob- 
inson, 18  La.  An.  651. 
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tenant,1  but  he  is  not  responsible  for  the  rent  after  a  renewal  of 
the  lease.* 

A  written  guaranty  of  rent  made  at  the  time  of  the  execution 
of  the  lease  is  valid  without  a  consideration  other  than  that  be- 
tween the  landlord  and  tenant.8  If  made  afterwards  it  must  have 
a  separate  consideration.* 

A  verbal  promise  to  pay  rent  is  void  under  the  Statute  of 
Frauds.6 

The  relation  of  the  guarantor  to  the  landlord  is  independent 
of  that  of  the  tenant  to  the  landlord.6 

A  sale  of  the  demised  premises  under  an  encumbrance  exe- 
cuted prior  to  the  lease  releases  the  surety.7 

The  giving  of  a  note  by  the  lessee  is  not  a  discharge  of  the 
surety.8 


1.  Where  landlord  distrains  goods  for 
rent  due  and  the  tenant  replevies,  the 
sheriff's  liability  and  the  replevin  bond 
are  not  such  a  satisfaction  of  the  debt 
as  will  release  a  surety.  In  such  case 
the  surety  may  pay  the  rent  and  may 
prosecute  the  replevin  suit,  and  is  en- 
titled to  subrogation  to  the  replevin 
bond.  King  v.  Blackmore,  72  Pa.  St. 
347- 

2.  Knowles  v.  Cuddeback,  19  Hun 
(N.  Y.)  590. 

If  a  lease  be  made  to  two,  one  as 
principal,  the  other  surety,  and  the 
principal  alone  occupies  and  holds 
over,  there  is  no  such  implied  renova- 
tion of  the  contract  as  to  render  the 
surety  liable  for  rent  accruing  after  the 
expiration  of  the  term.  Brewer  v. 
Knapp,  I  Pick.  (Mass.)  332. 

3.  Otto  v .  Jackson,  35  III.  349;  Ad- 
ams v.  Bean,  12  Mass.  137. 

4.  Hyler  v.  Humble,  100  Ind.  38. 

5.  Walker  v.  McDonald,  5  Minn. 
455- 

6.  Mendelson  v.  Stout,  37  N.  Y. 
Sup.  Ct.  408. 

7.  Duff  v.  Wilson,  69  Pa.  St.  316. 

A  gave  B  a  lease  for  a  term  of  years. 
C  and  D  were  B's  sureties.  B  assigned 
the  lease  to  E,  who  assigned  it  to  F,  for 
whom  H  became  security  as  bail  abso- 
lute for  payment  of  the  rent  and  per- 
formance of  the  covenants  of  the  lease. 
F  defaulted  for  the  rent,  and  D  was 
compelled  to  pay  the  same  to  A.  He 
then  brought  an  action  in  the  name  of  A, 
for  the  use  of  D  against  H.  Held,  that 
he  could  recover.  Bender,  to  use  of 
Mueller  v.  George,  92  Pa.  St.  36. 

When  a  tenant  delivers  part  of  his 
crop  to  a  surety  on  his  note  for  rent,  to 
be  used  in  paying  rent,  and  the  latter 
forwards  it  to  commission  merchants,  to 
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be  used  for  that  purpose,  and  thev,  in 
violation  of  instructions,  apply  it  in 
payment  of  advances  made  by  them  to 
the  tenant,  such  surety  may,  after  pay- 
ing the  rent,  recover  the  value  of  the 
crop  so  delivered  to  them.  In  such 
case,  the  rent  being  the  paramount 
charge  on  the  crop,  the  surety  has  a 
property  in  and  a  right  to  hold  it,  and 
apply  it  to  the  payment  of  rent,  and  may 
recover  its  value,  although  it  was  de- 
livered to  him  for  the  double  purpose  of 
paying  rent  and  advances.  Shields  v. 
Atkinson,  67  Ala.  244. 

A  landlord  to  whom  a  tenant  deliv- 
ers cotton  as  a  security  for  the  payment 
of  rent  acquires  a  right  to  the  posses- 
sion, and  may  maintain  an  action  for 
an  interference  therewith.  Chamblee  v. 
McKenzie,  31  Ark.  155. 

8.  Where  the  lease  is  guaranteed 
and  a  note  is  executed  by  the  tenant  for 
the  rent,  the  surety  is  not  discharged 
until  the  note  is  paid.  Woodbridge  t'. 
Richardson,  a  Thomp.  &  C.  (N.  Y.) 
418. 

The  surety  on  a  tenant's  bond  for  the 
payment  of  rent,  by  paying  the  amount 
secured  by  the  bond,  may  take  an  as- 
signment of  the  bond  to  himself,  and 
become  substituted  to  all  the  rights  and 
liens  of  the  landlord.  Smith  v.  Wells, 
4  Bush  (Ky.)  92. 

In  an  action  for  rent  against  the 
sureties  on  an  appeal  bond  bringing  up 
proceedings  for  the  recoveiy  of  the 
premises  leased  by  a  man  and  his  wife, 
an  order  payable  out  of  the  rent,  signed 
by  the  man  but  not  by  his  wife,  and 
drawn  upon  the  tenant,  was  held  inad- 
missible where  there  was  no  assignment 
of  the  lease  by  both  lessors.  Hecht  v. 
Ferris,  45  Mich.  376. 

Where  a  tenant  deposits  a  sum  of 
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7.  Destruction  of  Premises  by  Fire,  etc. — At  common  law,  where 
there  is  a  covenant  to  pay  rent  for  the  use  of  lands  and  buildings 
for  a  term  of  years,  and  the  buildings  are  destroyed  by  fire,  the 
tenant  is  not  relieved  from  the  payment  of  rent,1  unless  he  has 
protected  himself  in  his  lease  by  a  provision  to  that  effect,8  or 


money  as  security  for  rent,  and  is  dis- 
possessed during  the  term  for  a  de- 
fault in  the  payment  of  rent,  the  deposit 
is  not  forfeited  except  for  the  rent  due. 
Scott  v.  Montells,  50  N.  Y.  Sup.  Ct. 
448.  See  also  Rice  v.  Bliss,  66  How. 
Pr.  186. 

When  a  third  person  endorses  a  lease 
"to  be  responsible  for  the  performance 
of  the  covenants  in  the  lease  on  the 
part  of  (the  tenant)  to  be  paid,  done 
and  performed,"  he  is  held  to  be  a 
surety  and  not  a  guarantor.  Korn  v. 
Hohl,  80  Pa.  St.  333. 

1.  Fire  Destroying  Premises  No  Release 
to  Tenant  from  Covenant  to  Pay  Bant. 
— Hibbard  v.  Newman,  58  Tex.  285. 

Where  the  tenant  covenants  to  pay 
rent  and  does  not  provide  against  lia- 
bility in  case  of  a  destruction  of  the 
premises  from  inevitable  casualty,  he  is 
bound  to  pay.  Helburn  v.  Moffard,  7 
Bush  (Ky.)  169;  Proctor  v.  Keeth,  12 
B.  Mon.  (Ky.)  252;  Ely  v.  Ely,  80  111. 

f32;  Peck  v.  Ledwidge,  25  111.  109; 
'ope  v.  Gerrard,  30  Ga.  471:  Lennard 
v.  Boynton,  1 1  Ga.  10;  Jemison  v.  Mc- 
Daniel,  25  Miss.  83;  Niedelet  v.  Wales, 
16  Mo.  214;  Robinson  v.  L'Engle,  13 
Fla.  482;  Diamond  v.  Harris,  33  Tex. 
634;  Warren  v.  Wagner,  75  Ala.  188; 
Buerger  v.  Boyd,  25  Ark.  441;  Beach 
v.  Farish,  4  Cal.  339;  Womack  v.  Mc- 
Quarry,  28  Ind.  103;  Harris  v.  Heack- 
man,  62  Iowa  41 1 ;  Howard  v.  Doolittle, 
3  Duer  (N.  Y.)  464;  Kingsbury  v. 
Westfall,  61  N.  Y.  356;  Harrington  v. 
Watson,  11  Oreg.  143;  Bussman  v. 
Ganster,  72  Pa.  St.  281;;  Smith  v.  Au- 
krim,  13  S.  &  R.  (Pa.)  39;  Coy  v. 
Downie,  14  Fla.  544;  Lamott  v.  Ster- 
rett,  1  Har.  &  J.  (Md.)  42;  Brooks  v. 
Cutter,  119  Mass.  132. 

Is  the  doctrine  of  the  old  common 
law,  that  upon  a  covenant  to  pay  rent 
in  a  lease  of  lands  and  buildings  for  a 
term  of  years,  the  rent  may  be  recov- 
ered notwithstanding  the  total  destruc- 
tion by  accidental  fire  of  the  buildings, 
in  force  in  this  State?  Even  if  this 
common  law  doctrine  be  in  force,  yet 
where,  by  a  single  instrument,  real 
and  personal  property  are  leased  for  a 
gross  rental,  and  the  personalty  is  a 
substantial  part  of  the  leased  property, 


upon  a  total  destruction  by  accidental 
fire  the  lessee  is  entitled  to  an  abate- 
ment of  the  rent  equal  to  the  propor- 
tionate rental  value  of  the  personalty. 
Where  a  lease  for  a  term  of  years,  in 
addition  to  a  covenant  to  pay 
rent,  contains  a  stipulation  that 
the  lessee  shall  insure  all  or  a  part 
of  the  leased  property  in  a  given 
amount  for  ths  benefit  of  the  lessor, 
held,  that  the  provision  for  insurance 
limits  and  qualifies  the  promise  to  pay 
rent,  and  that  as '  the  former  becomes 
operative  the  latter  ceases  to  have  force. 
Whitaker  v.  Hawley,  25  Kan.  674;  s.c, 
37  Am.  Rep.  277. 

Lessor  Hay  Have  Insurance  Honey. — 
The  destruction  of  the  building  by  fire, 
and  even  where  the  lessor  receives  the 
insurance,  is  no  defence  against  the 
payment  of  rent.  Bussman  v.  Ganster, 
72  Pa.  St.  285. 

2.  Fowler  v.  Payne,  49  Miss.  32. 

Where  a  steam  boiler  was  ruptured 
under  a  low  pressure  and  with  a  mod- 
erate fire  it  was  held  to  be  an  "unavoid- 
able casualty,"  within  the  provisions  of 
a  lease  which  suspended  the  rent  until 
the  repairs  were  made,  by  the  lessor. 
Phillips  v.  Sun  Dyeing  etc.  Co.,  10  R. 
I.458;  Thompson  u.  Pendell,  12  Leigh 
(Va.)  591;  Ganson  v.  Tint,  71  N.  Y. 
48;   Witty  v.   Matthews,  52  N.  Y. 

If  a  tenant  agrees  expressly,  whether 
under  seal  or  not,  to  pay  rent,  and 
makes  no  reservation  on  account  of 
unavoidable  accidents,  he  is  bound  to 
pay  the  rent  for  the  whole  term,  not- 
withstanding the  premises  in  the  mean- 
time are  destroyed  by  fire.  Linn  v. 
Ross,  10  Ohio  412. 

On  examination  of  the  evidence  and 
satisfactory  proof,  that  a  clause  secur- 
ing the  tenant  from  payment  of  rent, 
on  destruction  of  the  premises  by  fire, 
had  been  agreed  to  by  the  parties,  but 
through  inadvertence  omitted  from  a 
lease,  such  lease  will,  after  the  destruc- 
tion of  said  premises,  be  ordered  to  be 
surrendered  and  cancelled,  and  the 
lessor  will  be  enjoined  from  proceed- 
ings to  recover  rent.  Wood  v.  Hub- 
bell,  10  N.  Y.  478;  Gates  v.  Green,  4 
Paige  Ch.  (N.  Y.>355. 
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unless  the  statute  has  relieved  from  rent  in  such  a  contingency,1 
or  the  landlord  has  covenanted  to  rebuild.* 

But  this  rule  does  not  apply  to  a  case  where  the  tenant  has 
never  had  possession  ;s  or  where  a  building  merely  or  a  single 
room  in  a  building  is  rented ; 4  or  where  a  store  is  rented  and 
after  its  destruction  is  rebuilt  and  rented  to  others;5  nor  does  it 
apply  to  a  case  where  the  tenant  is  deprived  of  the  use  of  prem- 
ises by  the  casualties  of  war.6 


A  clause  in  a  lease  excluding  the  lia- 
bility of  the  tenant  to  restore  the  house 
in  case  of  fire,  does  not  relieve  him 
from  paying  rent  in  case  of  destruction 
by  fire.    Beach  v.  Farish,  4  Cal.  339. 

A  provision  in  the  lease  that  the  rent 
shall  cease  if  the  premises  become  un- 
tenantable by  fire  or  casualty,  does  not 
extend  to  the  case  of  a  building  in  the 
city  of  New  York  becoming  untenant- 
able by  reason  of  a  portion  of  it  being 
removed  to  conform  to  an  order  of  the 
corporation  for  widening  the  street. 
Mills  v.  Baehr,  24  Wend.  (N.  Y.)  254. 

1.  In  the  absence -of  a  statute  or  a 
covenant  to  that  effect  the  destruction 
of  the  premises  by  fire,  flood  or  war 
will  not  relieve  the  tenant  from  his  ex- 
press covenant  to  pav  rent.  Robinson 
v.  L'Engle,  13  Fla.  482. 

But  see  as  to  rule  in  South  Carolina, 
Coogan  v.  Parker,  2  S.  Car.  255. 

There  must  be,  however,  a  rescission 
of  the  contract  by  a  surrender.  Johnson 
v.  Oppenheim,  55  N.  Y.  280. 

2.  Where,  during  the  term,  the  prem- 
ises were  partially  destroyed  by  fire, 
making  them  untenantable,  and  an  in- 
surance company  took  possession  to 
rebuild,  the  tenant  was  not  held  liable 
for  rent  while  the  insurance  company 
were  in  possession.  Hoevelert>.  Flem- 
ing. 91  Pa.  St.  322. 

Where  the  lease  provides  for  the 
abatement  of  the  rent  in  case  of  fire 
until  the  premises  shall  be  put  in  proper 
condition  for  use  and  occupation,  and 
the  premises  are  destroyed,  and  the 
landlord  elects  not  to  rebuild,  the  ten- 
ant may  recover  back  a  proportionate 
share  of  the  rent  paid  in  advance. 
Rich  v.  Smith,  121  Mass.  328. 

A  lessee  who  has  covenanted  to  pay 
rent  is  not  relieved  therefrom  upon  the 
destruction  of  the  building  by  fire,  un- 
less he  has  protected  himself  in  his 
lease  or  the  landlord  has  covenanted  to 
'  rebuild.    Fowler  v.  Payne,  49  Miss.  32. 

Where  premises  are  leased  for  a  term 
of  years,  and  the  lessee  agrees  to 
pay  rent  during  such  term,  and  the 


lessor  does  not  covenant  to  rebuild,  the 
destruction  by  fire  of  the  buildings 
rented  will  not  exempt  the  lessee  from 
the  further  payment  of  the  rent;  he 
must  pay  rent  for  the  whole  of  the 
term.  Gibson  v.  Perry,  29  Mo.  245; 
White  v.  Molyneux,  2  Ga.  124;  Gates 
v.  Green,  4  Paige  Ch.  (N.  Y.)  355; 
Patterson  v.  Ackerson,  1  Edw.  (N.  Y.) 
96. 

8.  Where  demised  premises  are 
destroyed  after  the  execution  of  the 
lease,  and  before  the  commencement  of 
the  term,  and  before  the  lessee  has 
taken  possession,  the  lessee  is  not  liable 
for  rent  on  the  lease.  Wood  v.  Hub- 
bell,  5  Barb.  (N.  Y.)  601. 

4  Apartments. — Where  one  leases  a 
room  in  a  building  and  it  is  destroyed 
by  fire,  he  is  relieved  from  his  obliga- 
tion to  pay  rent.  Harrington  v.  Wat- 
son, 11  Oreg.  143;  s.  c,  50  Am.  Rep. 
465;  Ains worth  v.  Ritt,  38  Cal.  89; 
Buschman  v.  Wilson,  29  Md.  553;  War- 
ren v .  Wagner,  75  Ala.  188;  Graves  v. 
Berdan,  26  N.  Y.  498;  Winton  v. Corn- 
ish, 5  Ohio  477;  Stockwell  v.  Hunter,  11 
Mete.  (Mass.)  448;  Austin  v.  Field,  1 
Buff.  (N.  Y.)  Super.  Ct.  20S. 

5.  The  lessee  of  a  store  paid  rent  for 
the  whole  term  in  advance,  and  before 
the  expiration  of  the  term  the  store 
was  burned,  and  the  lessors  rebuilt  and 
leased  the  same  to  other  persons.  Held, 
that  the  lessee  was  entitled  to  recover 
back  from  the  lessor  the  rent  paid  by 
him  for  that  portion  of  the  term  which 
was  subsequent  to  the  second  lease. 
Ward  v.  Bull,  1  Fla.  271. 

6.  Bayly  v.  Lawrence,  1  Bay  (S. 
Car.)  499. 

An  express  covenant  to  pay  rent  is 
not  excused  by  the  casualties  of  war 
unless  they  are  provided  against  by  ex- 
press provisions  of  the  lease.  Coy  r. 
Downie,  14  Fla.  544. 

Rent  Not  Recoverable  as  Paid  by  Mis- 
take.— Where,  after  the  destruction  of 
premises  by  fire,  the  tenant  under  pro- 
test pays  rent  which  by  the  terms  of 
the  lease  he  is  not  required  to  pay,  and 


742 


Digitized  by 


Google 


Bent. 


LANDLORD  AND  TENANT.        When  Evicted. 


8.  When  Tenant  Is  Evicted.1 — Acts  of  the  landlord  which  will  re- 
lieve the  tenant  from  the  payment  of  rent  are  such  as  show  an 
intention  on  the  part  of  the  former  that  the  latter  shall  no  longer 
hold  possession  of  the  demised  premises.* 

Such  acts  of  the  landlord  must  be  something  of  a  grave  and 
permanent  character,  and  not  mere  trespasses.8  And  the  lessee 
must  in  consequence  of  such  acts  abandon  the  premises.4 

But  it  is  not  necessary  that  the  eviction  shall  extend  to  the  en- 
tire premises  where  it  is  the  act  of  the  landlord.  An  eviction  as 
to  a  part  of  the  premises  will  relieve  the  tenant  from  the  pay- 
ment of  the  entire  rent  accruing  subsequently  to  the  eviction.6 

Not  so,  however,  if  the  eviction  is  by  a  stranger.  In  such  case 
the  rent  will  be  apportioned.6 

An  eviction  of  the  tenant  may  take  place  where  the  tenant  is 
deprived  of  the  possession  by  title  paramount,  in  which  case  the 
rent  is  suspended  until  the  possession  is  restored.* 

There  are  many  acts  of  the  landlord  which  may  be  wrongful 
and  may  be  trespasses, and  yet  not  amount  to  an  eviction,  such  as 


brings  an  action  to  recover  them  back, 
the  payment  is  held  to  be  voluntary,  not 
made  by  mistake,  and  not  recoverable. 
Regan  v.  Baldwin,  126  Mass.  485. 

Construction  of  New  York  Statute. — 
Under  the  New  York  act  of  i860 
(ch.  345,  Laws  of  i860),  releasing  the 
lessee  of  a  building  from  liability  for 
re*nt  after  injury  to  the  building,  with- 
out his  fault  or  neglect,  rendering  it  un- 
tenantable, "unless  otherwise  expressly 
provided  by  written  agreement,"  to  de- 
prive the  tenant  of  the  benefit  of  the 
statute,  there  must  be  an  express  writ- 
ten agreement  on  his  part  indicative  of 
an  intent  to  waive  such  benefit.  A 
lease  contained  a  provision  "that  in 
case  the  tenant  shall  abandon  the 
premises  at  any  time,  the  rent  then  due 
or  to  become  due"  shall  be  due  and 
collectible.  Held,  that  this  was  not 
such  an  agreement.  Bann  v.  Rouse,  94 
N.  Y.401. 

Lands  Swept  Away  by  Elements. — 
The  obligation  to  pay  rent  on  lands 
continues  although  the  lands  are  swept 
away  by  the  elements,  and  in  the  ab- 
sence of  the  statute  or  special  contract. 
This  is  otherwise  in  case  of  hired 
rooms  or  part  of  a  structure.  Austin  v. 
Field.  1  Buff.  (N.  Y.)  Super.  Ct.  208. 

1.  See  supra,  this  title,  Eviction'. 

2.  Morris  v.  Tillson,  81  111.  607;  Cox 
v.  Jordan,  86  111.  260;  Doty  v.  Berdick, 
83  III.  473;  Leopold  t'.  Judson,  75  111. 
536;  Lynch  v.  Baldwin,  69  III.  210; 
Anderson  v.  Smith,  63  111.  126;  Calli- 
gan  v.  Wade,  21  III.  470;  Skaggs  v. 


Emerson,  50  Cal.  3;  Wheelock  v.  War- 
schauer,  21  Cal.  309;  Grabenhorst  v. 
Nicodemus.  42  Md.  236;  Stone  v.  Pat- 
terson, 19  Pick.  (Mass.)  476;  Fitchburg 
Cotton  Mfg.  Co.  v.  Melven,  15  Mass. 
'268;  Marsh  v.  Butterworth,  4  Mich. 
575;  Day  v.  Watson,  8  Mich.  535; 
Russell  v.  Fabyan,  28  N.  H.543;  Smith 
v.  Thurston,  19  Mo.  App.  48;  West 
Side  etc.  Bank  v.  Newton,  76  N.  Y. 
616;  Barneycastle  v.  Walker,  92  N.Car. 
198;  Hoeveler  v.  Fleming,  91  Pa.  St. 
322;  Duff  v.  Wilson,  69  Pa.  St.  316; 
Fillebrown  v.  Hoar,  124  Mass.  580; 
Leishman  r.  White,  1  Allen  (Mass.) 
489;  Shumway  v.  Collins,  6  Gray 
(Mass.)  227;  Tunis  v.  Grandy,  22  Gratt. 
(Va.)  109. 

3.  Rice  v.  Dudley,  65  Ala.  68. 

4.  Boreel  v.  Lawton,  90  N.  Y.  293; 
Skally  v.  Shute,  132  Mass.  367. 

6.  Tiley  v.  Moyers,  43  Pa.  St.  404; 
McClurg  v.  Price,  59  Pa.  St.  420; 
Skaggs  v.  Emerson,  50  Cal.  3;  Walker 
v.  Tucker,  70  111.  527;  Hayner  t>. 
Smith,  63  III.  430;  Smith  v.  Wise,  58 
111.  141;  Coburn  v,  Morrill,  117  Mass. 
262;  Warren  v.  Wagner,  75  Ala.  188. 

6.  Collins  v.  Karatopsky,  36  Ark. 
316;  Carter  v.  Burr,  39  Barb.  (N.  Y.) 
159;  Blair  v.  Claxton,  18  N.  Y.  529; 
Perry  v.  Aldrich,  13  N.  H.  343;  Sea- 
brook  v.  Moyer,88  Pa.  St.417;  McFad- 
din  v.  Rippey,  8  Mo.  738. 

7.  Hegeman  v.  McArthur,  1  E.  D. 
Smith  (N.  Y.)  147;  Christopher  v. 
Austin,  11  N.  Y.  216;  Vermilyea  v. 
Austin,  2  E.  D.  Smith  (N.  Y.)  203. 
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LANDLORD  AND  TENANT.  Awignment. 


to  bar  a  recovery  for  rent.1 

9.  Effect  of  Assignment  on  Rent.2 — A  leasehold  interest  of  a  ten- 
ant for  years,  or  from  year  to  year,  is  assignable  unless  prohib- 
ited by  the  terms  of  the  lease,  and  the  use  of  the  word  "assigns" 
is  not  requisite,8  but  it  must  be  a  transfer  of  the  entire  interest 
of  the  tenant  for  the  term.4 

The  assent  of  the  landlord  to  an  assignment  of  the  lease,  and 
the  acceptance  of  rent  by  the  landlord  does  not  necessarily  re- 
lieve the  tenant  from  liability.6 

Nor  is  there  such  privity  between  the  landlord  and  the  sub- 
tenant as  will  subject  the  latter  to  the  payment  of  the  rent  due 
from  the  tenant.6 

For  this  reason  the  subtenant  may  contradict  by  parol  the  ten- 
ant's written  contract  with  his  landlord.* 


1.  Walker  v.  Shoemaker,  4  Hun  (N. 
Y.)  579;  Edgerton  v.  Page,  20  N.  Y. 
281;  Vatel  v.  Heuer,  1  Hilt.  (N.  Y.) 


149;  Brenckman  v.  Twibill,  89  Pa.  St. 
58;  Elliott  v.  Aiken,  45  N.  H.  30;  Ful- 
ler v.  Ruby,  10  Gray  (Mass.)  285; 


Dimmock  v.  Daly,  9  Mo.  App.354 

2.  See  Leases. 

3.  Averill  v.  Taylor,  8  N.  Y.  44. 

4.  Stewart  v.  Long  Island  R.  Co., 
102  N.  Y.  601;  Lee  v.  Payne,  4  Mich. 
106;  Pingrey  v.  Watkins,  15  Vt.  479, 
488. 

5.  Bailey  v.  Wells,  8  Wis.  41;  Dewey 
v .  Depuy,  2  Watts  &  S.  (Pa.)  553. 

A  lessee  is  not  relieved  from  his 
covenant  to  pay  rent  from  the  fact  that 
the  premises  have  not  been  occupied  by 
him,  but  by  one  from  whom  the  land- 
lord had  at  previous  times  received 
rent,  and  that  no  demand  had  been 
made.  McGlynn  v.  Brock,  m  Mass. 
219. 

6.  A  lease  cannot  be  assigned  while 
the  property  is  in  the  adverse  posses- 
sion of  others.  Mosier  v.  Yost,  33 
Barb.  277. 

The  knowledge  of  the  landlord,  and 
his  consent  to  the  subletting,  does  not 
release  the  lessee  and  substitute  the  sub- 
lessee in  his  place.  Stone's  Succession, 
31  La.  An.  311. 

A  subtenant  who,  on  entry  of  the 
landlord  to  determine  his  (the  subten- 
ant's) lessee's  estate  for  nonpayment  of 
rent,  attorns  to  such  landlord  and  pays 
him  rent,  will  still  be  liable  to  his  lessor 
for  rent  if  the  forfeiture  is  remitted. 
Wilson  v.Jones,  1  Bush  (Ky.)  173. 

A  lessee  sublet  part  of  the  premises 
to  A,  who  assigned  to  B,  who  went 
into  possession.  The  lessee  then  sur- 
rendered to  his  landlord  who  rerented 
to  C,  who  demanded  additional  rent  of 


B,  which  he  paid  to  avoid  being  dispos- 
sessed. Held,  that  B  could  not  main- 
tain an  action  against  A.  Ritzier  v. 
Raether,  10  Daly  (N.  Y.)  286. 

An  owner  leased  premises  to  another 
with  the  privilege  of  renewal  if  he  did 
not  sell  in  the  meantime.  The  tenant 
assigned  or  sublet  to  another.  The 
landlord  within  the  term  sold  the  prem- 
ises; whereupon  the  assignee  or  sub- 
tenant attorned  to  the  purchaser  at  the 
end  of  the  term  and  took  a  lease  from 
him.  Held,  that  the  original  lessee 
was  not  entitled  to  recover  of  his  "as- 
signee or.  subtenant  rent  thereafter. 
Sutherland  v.  Goodnow,  108  111.  52S. 

There  was  no  such  privity  between  a 
landlord  and  the  subtenant,  arising 
merely  from  that  relation,  as  would 
subject  the  subtenant  to  liability  for  the 
debt  of  the  tenant,  from  whom  he 
has  leased,  to  the  landlord,  there  being 
neither  privity  of  contract  or  of  estate 
between  them.  Gibson  v.  Mullican,  58 
Tex.  430. 

7.  Hence,  an  under  tenant,  not  being 
a  party  or  privy  to  a  written  obligation 
given  by  the  tenant  in  chief  to  the  land- 
lord for  the  delivery  of  a  stated  amount 
of  corn  as  rent,  may,  on  the  trial  of  a 
motion  made  by  him  under  the  statute 
(Alabama  Code  of  1876,  $  3476)  to  va- 
cate the  levy  of  an  attachment  sued 
out  by  the  landlord  to  enforce  his  lien 
for  rent  and  advances,  show  by  parol 
that  the  real  consideration  of  the  con- 
tract was  not  the  rent  of  the  land  for 
the  current  year,  but  was  an  antecedent 
debt  of  the  tenant  in  chief,  not  covered 
by  the  statutory  lien.  Lehman  r. 
Howze,  73  Ala.  302. 

Plaintiff  procured  a  written  lease  to 
himself  of  certain  premises  for  the  term 
of  one  year,  which  lease  contained  a 
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LANDLORD  AND  TENANT. 


Withholding. 


Where  the  landlord  is  proceeding  at  law  to  enforce  a  forfeit- 
ure of  the  lease  he  cannot  claim  accruing  rent.1 

10.  Effect  of  Withholding  Possession.2 — Where  the  landlord  with- 
holds a  part  of  the  premises  from  the  possession  of  the  tenant, 
the  latter  is  not  liable  for  the  rent  of  the  portion  held  by  him ; 8 
nor  is  he  liable  if  the  landlord  without  his  consent  uses  privi- 
leges not  reserved  to  him  in  the  lease  *  but  the  acts  of  the  land- 
lord must  be  such  as  amount  to  a  breach  of  the  covenant  of 
quiet  enjoyment,  or  be  an  ouster.6 


clause  that  he  should  have-  the  option 
to  take  the  premises  for  another  year  at 
the  same  rent,  provided  the  lessor 
should  not  sell  the  premises  before  the 
end  of  the  first  year.  A  few  months  after- 
ward the  plaintiff  sublet  the  property 
to  the  defendants  and  before  the  expira- 
tion of  the  term  he  notified  them  that  if 
they  held  over  he  would  charge  them 
an  enhanced  sum  as  rent.  Before  the 
end  of  the  term  the  lessor  sold  the 
premises  by  contract,  and  put  the  pur- 
chaser in  possession,  and  the  defend- 
ants at  the  end  of  the  term  attorned  to 
the  purchaser  and  took  a  lease  from 
him.  At.  the  end  of  the  second  year 
the  plaintiff  sued  the  defendants  for  the 
rent  of  the  premises.  Held,  that  he 
was  not  entitled  to  recover;  that  at  the 
end  of  the  first  term  the  sublessees 
ceased  to  be  tenants  of  the  plaintiff,  and 
had  the  right  to  lease  the  property  from 
the  owner.  Sutherland  v.  Goodnow, 
108  III.  528;  s.  c,  48  Am.  Rep.  560. 

Where  the  lessee  of  part  of  a  planta- 
tion occupied  more  than  was  let  to  her, 
it  was  held  that  she  was  a  subtenant 
and  that  the  lessee  was  liable  for  the 
rent  of  the  excess  so  occupied.  Suth- 
erland v.  Shelton,  12  Heisk.  (Tenn.) 
374- 

To  extinguish  rent,  the  land  itself, 
and  the  right  to  the  rent  must  vest  in 
the  same  person.  Phillips  v.  Bonsai,  2 
Binn.  (Pa.)  138. 

1.  Where  a  lessor  is  proceeding  at 
law  to  enforce  a  forfeiture  of  the  lease, 
he  cannot  at  the  same  time  claim  the 
accruing  rents;  and  the  receipt  of  rent 
accrued  subsequently  to  the  commence- 
ment of  an  ejectment  would  bar  the 
suit.  Stuy  vesant  v.  Davis,  9  Paige  Ch. 
(N.  Y.)  427. 

2.  See  sufra,  this  title.  Eviction. 

S.  McClurg  v.  Price,  59  Pa.  St.  420. 
4.  Vaughan  v.  Blanchard,  1  Yeates 

(Pa-)  »75- 

If  the  landlord  interfere  wrongfully 
with  the  tenant's  enjoyment  of  leased 
premises  the  tenant  may  set  up  the  fact 


as  a  counter  claim  in  an  action  for  rent. 
Goubel  v.  Hough,  26  Minn.  252. 

6.  B,  after  having  leased  to  P  a  tract 
of  land  for  a  term  of  years,  gave  a  li- 
cence for  a  railroad  to  be  constructed 
through  the  leased  premises,  and  after 
its  construction,  for  a  valuable'consider- 
ation,  conveyed  to  the  railroad  company, 
with'  warranty  of  title,  a  right  of  way 
for  such  road.  P,  being  sued  by  B  for 
rent,  presented  as  a  ^set-off  thereto  a 
claim  against  the  plaintiff  for  the  dam- 
age to  the  leased  premises  occasioned 
by  the  construction  of  the  railroad,  on 
the  ground  that  injury  resulted  from 
the  consent  and  co-operation  of  the 
plaintiff.  Held,  that  P  has  no  right  to 
claim  such  damages  against  B,  whose 
licence  and  grant  were  not  a  breach  of 
the  covenant  of  quiet  enjoyment  by  P, 
did  not  authorize  the  railroad  company 
to  enter  upon  the  land  during  his  term, 
nor  protect  that  company  against  his 
right  to  compensation  for  the  damage 
resulting  from  6uch  entry.  The  licence 
and  grant  were  subordinate  to  P's 
rights,  and  the  damage  was  the  result 
of  the  company's  act,  for  which  B  is  not 
responsible.  Blythe  v.  Pratt,  62  Miss. 
707. 

Where  a  person  acknowledges  in 
writing  that  he  is  the  tenant  of  another 
it  raises  no  presumption  of  law  that  he 
promises  to  pay  rent.  Strafford  etc. 
Bk.  v.  Getchell,  59  N.  H.  281. 

Where  the  landlord  cannot  put  the 
tenant  in  possession  on  the  first  day  of 
the  term,  because  of  another  being  in 
rightful  possession,  he  cannot  collect 
rent  under  the  lease  against  the  tenant 
who  never  took  possession.  Ludden  v. 
Stern,  20  111.  App.  88. 

Where  the  tenant  by  an  act  of  the 
landlord  is  prevented  from  occupying 
the  premises  it  amounts  to  an  eviction 
and  relieves  the  tenant  from  liability  lor 
rent.  Gazzolo  v.  Chambers,  73  111.  75 
(see  also  Fritz  v.  Pusev,  31  Minn.  368); 
Peters  v.  Grubb,  21  Pa.  St.  455;  Mc- 
Clurg v.  Price,  59  Pa.  St.  420;"  Warren 
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LANDLORD  AND  TENANT.  Public  the. 


11.  Effect  of  Taking  for  Public  Use. — When  the  premises  are 
taken  by  the  city  for  public  use  the  tenant  continues  liable  for 
the  rent,  he  having  a  right  of  action  against  the  city  for  dam- 
ages.1 • 

If  the  estate  of  the  landlord  is  determined  by  the  taking  of 
the  premises  for  public  use,  in  that  case  the  lease  is  extin- 
guished and  with  it  all  liability  for  rent,*  but  the  taking  of  but 
part  of  the  premises  will  not  have  such  an  effect.8 

It  is  held  that  the  lease  in  such  case  is  not  terminated  until  an 
actual  eviction  has  taken  place.4 

Where  it  is  held  that  the  taking  of  the  premises  for  public  use 
has  the  effect  of  terminating  the  tenancy,  it  is  also  held  that 
the  vacation  of  the  public  street  on  which  the  premises  are 
situated  terminates  the  lease  and  all  liability  for  rent  there- 
after.5 

12.  Effect  of  Occupancy  Tinder  Mere  Licence. — A  mere  licence  to 
occupy  premises  will  not  be  construed  into  a  tenancy  and  the 
occupant  made  liable  for' rent.6 


v.  Wagner,  75  Ala.  188;  Day  v.  Wat- 
son, 8  Mich.  535. 

It  may  also  be  by  one  having  a  para- 
mount title. 

Where  a  contract  of  rent  provided 
that  if  the  tenant  be  in  any  way  ousted 
from  the  possession  of  certain  rooms, 
the  tenancy  and  rent  should  cease,  the 
fact  that  the  landlord  entered  and  used, 
or  allowed  others  to  enter  and  use  tem- 
porarily, on  one  or  more  occasions,  the 
room  during  the  absence  of  the  tenant, 
does  not  constitute  such  an  ouster  as 
to  relieve  the  latter  from  the  payment 
of  rent.    Way  v.  Myers,  64  Ga.  760.  . 

1  Eminent  Domain. — Where  part  of 
a  lot  of  land  is  taken  by  a  city  to  widen 
a  street,  and  the  lease  of  said  lot  is 
thereby  extinguished,  the  lessee  is  not 
discharged  from  his  liabilty  to  pay  the 
reserved  rent  during  the  residue  of  the 
term,  but  the  lessor  and  the  lessee  are 
each  entitled  to  recover  compensation 
for  their  respective  damage.  Foote  v. 
Cincinnati,  11  Ohio  408;  Parks  i».  Bos- 
ton, 15  Pick.  (Mass.)  198;  Schreiber  v. 
Chicago  etc.  R.  Co..  115  111.  340;  Chi- 
cago i'.  Garrity,  7  111.  App.  474;  Ed- 
mands  z>.  Boston,  108  Mass.  535;  Pat- 
terson v.  Boston,  20  Pick.  (Mass.)  159; 
Brown  v.  Powell,  25  Pa.  St.  229;  Turn- 
pike Road  v.  Brosi,  22  Pa.  St.  29.  See 
Getz  v.  Phila.  etc.  R.  Co.,  10?  Pa.  St. 
547;  McLarren  zk  Spalding.  2  Cal.  510; 
Burbridge  v.  New  Albany  etc.  R.  Co., 
9  Ind.  546;  Connor  v.  Bernheimer,  6 
Dalv  (N.  Y.)  295;  Folts  v.  Huntley,  7 
Wend.  frN.  Y.)  210. 


Nuisance. — Where  land  is  taken  by 
city  authorities  in  abating  a  nuisance, 
under  a  statute  which  provides  that  in 
such  cases  the  title  shall  vest  in  the 
city,  the  .tenant  is  relieved  from  paying 
rent  of  the  owner  without  an  eviction 
or  attornment.  O'Brien  v.  Ball,  119 
Mass.  28. 

8.  Powell  v.  Whittaker,88  Pa.  St. 
445;  Workman  v.  Mifflin,  30  Pa.  St. 
362;  Barclay  v.  Pickles,  38  Mo.  143. 

5.  Powell  v.  Whittaker,  88  Pa.  St. 
445- 

4.  Emmes  v.  Feeley,  132  Mass.  34^. 

6.  Mills  v.  Baehr,  24  Wend.  (N.  Y.) 
*54- 

6.  Occupation   on  Here  Licence. — 

Where  the  owner  invites  another  to  oc- 
cupy his  premises,  nothing  being 
said  by  either  as  to  rent,  no  rent  is  col- 
lectible. Strickland  v.  Hudson,  55 
Miss.  235;  Simpkins  v.  Rpgers.  15  111. 
397;  New  York  etc.  R.  Co.  v.  Randall, 
102  Ind.  453;  Knight  v.  Indiana,  C.  &  I. 
Co.,  47  Ind.  105;  Branch  i>.  Doane,  17 
Conn.  410;  Owen  v.  Doty,  27  Cal.  502; 
Johnson  v.  Wilkinson,  139  Mass.  3; 
Clapp  v.  Boston,  133  Mass.  367;  Blais- 
defl  v,  Portsmouth  etc.  R.  Co.,  51  N. 
H.  483;  Keeling  v.  Kuhn,  19  Kan.  441; 
Johns  v.  McDaniel,  60  Miss.  4S6; 
Druse  v.  Wheeler,  22  Mich.  439; 
Cooper  v.  Field,  I  Lans.  (N.  Y  )  22 2; 
McLarney  'v.  Pettigrew,  3  E.  D.  Smith 
(N.  Y.)  111;  Stone  v.  Wait.  50  Vt.Mij; 
Foster  v.  Browning,  4  R.  I.  47;  Sabine 
etc.  R.  Co.  v.  Johnson,  65  Tex.  3S9; 
Melhop  v.  Meinhart,  70  Iowa  6S5; 
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It  is  not  assignable,.1  and  is  subject  to  revocation.*  So  where 
one  occupies  as  agent  of  another  ;*  or  where  an  act  of  the  land- 
lord is  required  as  a  condition  precedent  to  the  use  of  the  prem- 
ises by  the  tenarft,  which  act  the  landlord  withholds.4 

13.  Effect  of  Lease  for  Immoral  Purposes. — The*  tenant  is  some- 
times relieved  from  the  payment  of  rent  by  acts  of  the  landlord, 
such  as  renting  part  of  the  premises  for  immoral  purposes,  or 
purposes  of  prostitution.8 

But  the  fact  that  an  adjoining  tenant  of  the  same  landlord 
uses  his  premises  for  such  illegal  purposes  will  not  justify  the 
tenant  in  abandoning  the  premises.* 

And  perhaps  the  same  rule  will  apply  where  other  portions  of 
the  same  building  are  afterwards  rented  and  used  for  purposes 
inconsistent  with  those  for  which  the  first  renting  is  made.'' 


Wynn  v .  Garland,  19  Ark.  23;  Boone 
v .  Stover,  66  Mo.  430;  Pence  v.  St. 
Paul  etc.  R.  Co.,  28  Minn.  488. 

There  may  be  a  consideration  for  the 
licence,  yet  it  is  not  a  tenancy  and  the 
consideration  is  not  rent.  Central 
Mills  Co.  v.  Hart,  124  Mass.  123. 

1.  Manning  v.  Frazier,  96  III.  279; 
Kamphouse  v.  Gaffner,  73  111.  453; 
Johnson  v.  Skillmore,  29  Minn.  95; 
Morrill  v.  Mackman,  24  Mich.  279; 
Fabian  v.  Collins,  3  Mont.  215. 

S.  Votlmer's  Appeal,  61  Pa.  St.  \i8; 
Potter  v-  Mercer,  53  Cal.  667. 

When  parties  go  into  possession  of 
premises  at  the  request  of  an  executor 
to  care  for  them,  with  no  agreement  to 

Say  rent,  they  are  not  liable  therefor, 
liddleton  v.  Middleton,  35  N.  J.  Eq. 
141. 

Nor  can  rent  be  claimed  for  the  use 
of  premises  occupied  under  a  gratuitous 
lease.  Loague  v.  Memphis,  7  Lea 
(Tenn.)  198. 

9.  Where  the  jury  finds  the  occupant 
in  possession  as  agent,  he  is  not  person- 
ally liable  for  rent.  Stewart  v.  Per- 
kins, 3  Oreg.  508. 

4.  Where  a  distillery  was  rented,  and 
as  a  prerequisite  to  running  the  distil- 
lery the  written  consent  of  the  lessor 
was  required,  under  the  statute,  which 
he  refused,  and  as  a  consequence  the 
distillery  remained  idle,  the  tenant  is 
not  liable  for  rent.  Grabenhorst  v. 
Nicodemus,  42  Md.  236. 

5.  Lease  for  Immoral  Purposes. — It 
must  be  shown  that  the  landlord  let 
part  of  the  premises  for  immoral  pur- 
poses in  order  to  excuse  tenant  from 
paving  rent.  Townsend  v.  Gilsey,  7 
Abb.  Pr..  N.  S.  (N.  Y.)  39. 

«.  DeWittf.  Pierson,  112  Mass.  8. 


If  a  landlord,  knowing  that  his  house 
is  to  be  used  for  prostitution,  lets  it  for 
that  purpose,  he  cannot  recover  rent. 
Ralston  v.  Boady,  20  Ga.  449. 

Lease  for  Saloon. — Where  a  landlord 
agrees  with  the  tenant  at  the  time  of 
making  the  lease  of  a  portion  of  a  build- 
ing that  he  will  not  lease  any  other  part 
of  such  building  for  a  saloon,  or  for  sa- 
loon purposes,  in  consideration  of 
which  the  lease  is  accepted,  a  subse- 
quent leasing  of  a  part  of  such  building, 
before  the  term  expires,  for  the  excepted 
purpose,  and  permitting  it  to  be  used 
for  that  purpose,  when  the  original  ten- 
ant does  not  leave  the  premises  demised 
to  him,  but  enjoys  them  for  the  balance 
of  the  term,  viil'l  not  defeat  a  recovery 
of  the  rent  from  the  prior  tenant  for 
the  time  such  other  part  of  the  building 
was  so  improperly  occupied  and  used. 
Such  an  agreement  is  not  a  condition 
precedent  to  the  right  to  recover  rent, 
and  does  not  go  to  the  entire  considera- 
tion, but  is  to  be  taken  as  a  stipulation, 
the  breach  of  which  only  gives  an  ac- 
tion for  damages  to  the  lessee.  Chi- 
cago Legal  News  Co.  v.  Browne,  101 
111.  3«7- 

7.  Wolff.  Arrott,  109  Pa.  St.  473; 
Minors.  Sharon,  112  Mass.477;  Bruns- 
wick-Balke-Collendar  Co.  v.  Rees,  69 
Wis.  442. 

In  an  action  upon  a  lease  under  seal 
of  rooms  for  an  office  to  recover  rent 
accruing  for  the  last  half  year  of  the 
term  the  complaint  alleged  an  occupa- 
tion by  the  defendant  during  the  whole 
term.  The  answer  did  not  deny  this 
but  set  up  as  a  counter  claim  that  the 
lessor  permitted  the  rooms  above  those 
leased  to  defendant  to  be  used  and  oc- 
cupied by  persons  who  carried  on  a 
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14.  Effect  of  Landlord's  Failure  to  Repair,  etc. — (See  supra,  this 
title,  Repairs). — Where  the  landlord  has  agreed  to  repair 
and  does  not  do  so  it  is  no  defence  in  an  action  to  re- 
cover the  rent.  The  tenant's  remedy  in  such  case  is  an 
action  on  the  landlord's  covenant  to  repair;1  or  he  may  set- 
off or  counterclaim,  his  damages  ;*  or  he  may  make  the  repairs 
himself  on  failure  of  the  landlord  after  a  notice,  and  deduct  the 
costs  from  the  rent  ;s  or  he  may  abandon  the  premises  if  the  re- 
pairs are  not  made  at  the  time  agreed  upon,  provided  he  does  so 
af.  once,  after  a  default  of  the  landlord.4 

A  tenant  has  no  right  to  set  off  damages  sustained  by  him  by 
reason  of  a  failure  of  the  landlord  to  repair,  in  an  action  for  rent, 


noisy  mechanical  business,  using  print- 
ing presses  and  also  weights  which 
were  thrown  down  upon  the  floor, 
causing  great  noise  and  thereby  inter- 
fering with  defendant's  use  and  occupa- 
tion of  his  room,  and  preventing  him 
from  carrying  on  his  professional  busi- 
ness therein;  that  defendant  by  reason 
thereof  was  compelled  on  divers  oc- 
casions to  leave  his  rooms;  and  thereby 
the  ceilings  were  broken  and  water 
leaked  through,  damaging  his  books 
and  furniture.  Held,  that  a  demurrer 
to  the  answer  was  properly  sustained; 
that  conceding  the  facts  stated  con- 
stituted a  cause  of  action  against  plain- 
tiff. They  did  not  constitute  a  counter- 
claim under,  the  Neiv  York  Code  of 
Civil  Procedure  (section  501).  Boreel 
v.  Lawton,  90  N.  Y.  293;  s.  c,  43  Am. 
Rep.  170.  1 

1.  Tibbitsf .  Percy,  24 Barb.  (N.Y.)  39. 

A  landlord's  breach  of  covenant  to 
repair  does  not  excuse  a  tenant's  breach 
of  covenant  to  pay  rent.  Smith  v. 
Wiley,  57  Tenn.  418. 

8.  Lindley  v.  Miller,  67  111.  244;  Bur- 
roughs v.  Clancey,  53  111.  30;  Lunn  v. 
Gage,  37  111.  19;  Watson  v.  Hooton,  4 
III.  Anp.  294;  1 1 ol brook  v.  Young, 
108  Mass.  83;  Lewis  v.  Chisholm,  68 
Ga.  40;  Block  v.  Ebner,  54  Ind.  544; 
Keenan  v.  Germain, 61  Miss.  498;  Blood- 
worth  v.  Stevens,  51  Miss.  475;  Mayor 
v.  Cooper,  40  N.  Y.  Supr.  Ct.  409; 
Morgan  v.  Smith,  5  Hun  (N.  Y.)  220; 
Prescott  v.  Otterstatter,  85  Pa.  St.  534; 
Vandergrift  v.  Abbott,  75  Ala.  487; 
Calhoun  x\  Pace,  37  Tex.  454;  Varner 
v.  Rice,  39  Ark.  344;  Breese  v.  McCann, 
52  Vt.  498;  Boyer  v.  Dickson.  7  Phila. 
(Pa.)  190. 

Measure  of  Damages. — In  an  action  to 
recover  rent  the  lessee  has  a  right  to 
set  up  as  a  counter  claim  damages  aris- 
ing from  a  breach  on  the  part  of  the 


landlord  to  repair,  and  if  he  has  paid 
the  rent  or  part  of  it,  it  does  not  deprive 
him  of  the  right  to  counter  claim  for 
the  entire  year,  and  if  the  damages  are 
greater  than  the  rent  to  recover  the  ex- 
cess. The  measure  of  damages  in  such 
case  is  the  difference  in  value  of  the  use 
of  the  premises,  as  they  are,  and  as  the 
lessor  agreed  to  put  them.  Cook  v. 
Soule,  56  N.  Y.  420. 

3.  Lewis  v .  Pepin,  33  La.  An.  1417; 
Wright  v.  Lattin,  38  111.  293;  Sparks  v. 
Basett,  49  N.  Y.  Supr.  Ct.  270;  Hexter 
v.  Knox,  39  N.  Y.  Supr.  Ct.  109;  Mey- 
ers v.  Burns,  35  N.  Y.  269;  Buck  V. 
Rogers,  39  Ind.  222;  Rising  etc.  Lodge 
v.  Buck,  58  Me.  426;  Diggs  v.  Maury, 
23  La.  An.  59. 

The 'tenant  is  not  released  from  lia- 
bility to  pay  rent  because  either  him- 
self or  landlord  is  legally,  and  with 
reasonable  diligence,  making  repairs. 
Kellenberger  v.  Foresman,  13  Ind.  475. 

4.  When  the  landlord  agrees  to  re- 
pair before  a  certain  day  which  does 
not  arrive  until  after  the  term  begins, 
entry  by  the  tenant  does  not  operate  as 
a  waiver,  and  if  the  repairs  are  not  made 
at  the  time  agreed  upon  the  tenant  may 
abandon  the  premises  and  is  not  charge- 
able with  rent  for  the  time  actually  oc- 
cupied. The  tenant  must  avail  himself 
of  the  right  to  abandon  at  oner,  and  if 
he  remains  in  possession  under  the  lease 
for  any  length  of  time  he  cannot  aban- 
don the  possession  because  of  the  breach 
of  covenant  to  repair.  The  extent  of 
the  right  of  a  tenant  entering  or  re- 
maining in  possession  of  the  premises 
after  the  failure  of  the  landlord  to  re- 
pair is  to  recoup  the  demand  for  rent 
because  of  the  depreciation  of  the  value 
of  the  rent  by  reason  of  the  breach  of 
agreement  to  repair.  Keeman  v.  Ger- 
main, 61  Miss.  499;  Bissell  v.  Lloyd, 
100  111.  214;  Lewis  v.  Chisholm,  68  Ga. 
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if  such  damages  are  remote,  such  as  injury  to  the  health  of  his 
family.1  * 

Where  the  landlord  is  required  to  make  repairs  he  must  do  so 
in  a.reasonable  time  and  in  such  a  way  as  not  to  unnecessarily  in- 
convenience the  tenant.2 

15.  Effect  of  Landlord's  Failure  to  Give  Possession. — Where  the 
landlord  has  failed  to  put  the  tenant  in  possession  of  the  prem- 
ises demised  he  cannot  recover  rent.8 

The  mere  possession  of  premises  by  a  trespasser  does  not  raise 
an  implied  covenant  to  pay  rent.* 

16.  Effect  of  Fraud  or  False  Representations. — Fraud  of  the  land- 
lord is  sufficient  to  justify  the  tenant  in  abandoning  the  prem- 
ises, and  will  relieve  htm  from  the  payment  of  rent,  or  when  the 
landlord  conceals  from  the  tenant  the  dangerous  condition  of  the 
drains,5  or  falsely  represents  the  premises  as  tenantable.6 


40.  (See  Prescott  v.  Otterstatter,  85 
Pa.  St.  534.) 

1.  Remote  Damages. — Damages  sus- 
tained by  a  lessee  in  the  death  of  the 
member  of  his  family  from  the  lessor's 
neglect  to  repair  and  improve  the 
premises  as  contracted  in  the  lease,  are 
too  remote,  and  not  pleadable  in  re- 
coupment against  the  demand  for  rent. 
Collins  v.  Karatopsky,  36  Ark.  316. 

Tenant's  Negligence  and  Effect  Under 
Hew  Jersey  Statute. — The  New  Jersey 
Landlord  and  Tenant  act,  approved 
March  3^,1874,  providing  that  the  land- 
lord shall  repair  the  premises  or  the 
rent  shall  cease  wherever  the  buildings 
are  destroyed  by  fire  without  fault  of 
the  tenant,  does  not  apply  to  cases 
where  the  premises  are  destroyed  by  the 
negligence  of  the  tenant,  and  he  is  liable 
for  rent.  Dorr  v.  Harkness,  49  N.J.  L. 
571- 

8.  Lunn  v.  Gage,  37  111.  19.  Comfare 
Reineman  v.  Blair,  96  Pa.  St.  155. 

Evidence  Admissible. — In  an  action 
for  rent  and  for  repairs  of  building 
made  necessary  by  defendant's  neg- 
ligence, in  which  the  latter  counter- 
claims for  damages,  evidence  of  damage 
caused  by  leakage  through  the  ceiling 
upon  his  goods,  in  the  absence  of  evi- 
dence that  the  tenant  occupying  the 
room  above  the  store,  through  the  floor 
of  which  the  water  passed,  was  respon- 
sible, is  admissible.  Colclough  v.  Niland, 
68  Wis.  309. 

3.  Kean  v.  Kolkschneider,  21  Mo. 
App.  538. 

Rent  does  not  accrue  to  the  landlord 
until  the  tenant  has  enjoyed  the  use  of 
the  land.  Bordman  v.  Osborn,  23 
Pick.  (Mass.)  295. 


A  lessee  of  land  for  coal  mine  pur- 
poses, under  a  lease  which  is  void,  is 
not  liable  for  rent,  where  he  has  done 
no  mining,  although  he  may  have  en- 
joyed undisturbed  possession  of  the 
land  so  far  as  necessary  for  the  purpose 
of  prospecting  for  coal.  Capper  v.  Sib-, 
ley,  65  Iowa  754  (see  Franklin  v.  Two- 
good,  18  Iowa  515;  Shawhan  v.  Long, 
26  Iowa  488). 

4.  A  mere  trespasser  is  not  liable 
upon  an  implied  covenant  to  pay  rent, 
even  where  the  owner  had  sent  state- 
ment of  amount  due,  and  though  he 
refused  payment  because  the  rent  was 
too  high,  but  said  he  would  "make  it 
right."  Galligher  v.  Heimelberger,  57 
Ind.  63. 

A  railway  company  is  not  liable  to 
the  owner  of  land  for  rent,  where  they 
occupied  the  land  without  permission 
and  had  no  right  to  the  soil.  Marquette 
etc.  R.  Co.  v.  Harlow,  37  Mich.  554. 

8.  Crump  v.  Morrell,  12  Phila.  (Pa.) 
249;  Beeker  v.  Church, 42  Hun  (N.  Y.) 
258;  Wallace  v.  Lent,  1  Daly  (N.  Y.) 
481;  Rhineland  v.  Seaman,  13  Abb. 
(N.  Y.)  N.  C.  455  »;  Tewksbury  v. 
Magraff,  33  Cal.  237;  McDevitt  v.  Sul- 
livan, 8  Cal.  592;  Peralta  v.  Ginochio, 
47  Cal.  459;  Fry  v.  Day,  97  Ind.  348. 

Where  a  lease  is  rendered  invalid  by 
the  fraud  of  the  lessor,  it  is  competent 
for  the  lessee,  on  the  discovery  of  the 
fraud,  to  abandon  or  restore  the  prem- 
ises, and  thereby  wholly  to  avoid  the 
contract.  Or  he  may  resist  the  pay- 
ment of  so  much  of  the  price  stipulated 
as  the  quality  fell  short  of  the  repre- 
sentation. .  Mitchell  v.  Zimmerman,  4 
Tex.  75. 

6.  A  landlord  cannot  recover  rent 
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17.  Effect  of  Parol  Change  in  Lease  Under  Seal. — The  law  is  not 

uniform  as  to  whether  an  unsealed  agreement  reducing  the  amount 
of  rent  and  the  subsequent  payment  and  acceptance  of  such  re- 
duced rent  are  competent  evidence  to  vary  the  term  of  a  lease 
under  seal.  The  weight  of  authority  seems  to  be  against  the 
competency  of  such  evidence.1 

The  general  rule  may  be  stated  to  be  that  a  lease  under  seal 
cannot  be  varied  or  contradicted  by  parol  evidence ;  nor  a  parol 
lease  in  writing  varied  or  contradicted  by  oral  testimony  ;*  and 
such  representations  may  have  been  oral  a.t  the  inception  of  the 
lease.3 

An  unexpected  oral  agreement  to  reduce  the  rent  reserved  in 
a  written  lease  is  a  mere  nudum  pactum;*  unless  there  is  a  suffi- 
cient new  consideration  to  support  such  agreement.8 

An  unsealed  agreement  endorsed  on  a  lease  under  seal  by 
which  the  rent  is  reduced  is  not  admissible  in  evidence  to  vary 
the  times  of  the  lease.6 

The  payment  of  rent  at  the  reduced  rate  under  such  an  agree- 
ment and  the  acceptance  of  such  rent,  without  claim  for  the 
amount  called  for  by  the  lease  is  not  admissible  in  evidence.' 


when  he  falsely  represented  the  premises 
to  be  tenantable  and  the  tenant  moved 
out  after  he  learned  that  they  were  not. 
Jackson  v.  Odell,  14  Abb.  (N.  Y.)  N. 
C.  42. 

1.  Barnett  v.  Barnes,  73  111.  217; 
Hume  v.  Taylor,  63  111.  43;  Chapman 
v.  McGrew,  20  111.  101 ;  Baker  v.  White- 
side, Breese  (111.)  174;  Hartsell  v.  Myers, 
57  Miss.  135.  See  Carpenter  v.  Shank- 
fin,  7  Blackf.  308. 

2.  Gardner  v.  Hazelton,  121  Mass. 
494;  Stevens  v.  Haskell,  70  Me.  202; 
Leary  v.  Meier,  78  Ind.  393;  Lehman 
v.  Howze,  73  Ala.  302;  Sientes  v.  Odier, 
17  La.  An.  153;  Stewart  v.  Murray,  13 
Minn.  426;  Keegan  v.  Kinnaire,  12  111. 
App.484. 

The  rule  is  the  same  where  no  false 
representations  are  made.  Bradley  v. 
De  Goicouria,  14  Abb.  (N.  Y.)  N.  C. 
S3- 

3.  False  oral  representations  made  at 
the  time  of  the  execution  of  a  lease  are 
admissible  in  evidence  in  defence  of  an 
action  for  rent  where  the  tenant  aban- 
dons the  premises  on  discovering  the 
fraud.  Milliken  v.  Thornedike,  103 
Mass.  382. 

4.  Barnett  v.  Barnes,  73  111.  216;  Tay- 
lor v.  Soldati,  68  Cat.  27;  Erenberg  v. 
Peters,  66  Cal.  114;  Smith  v.  Kerr,  33 
Hun  (N.  Y.)  567;  Tryor  v.  Mooney,  9 
Johns.  (N.  Y.)  358;  Wheeler  v.  Baker, 
59  Iowa  86;  Coe  v.  Hobby,  72  N.  Y.  141. 

6.  Hastings  v.  Lovejoy,  140  Mass.  261. 


A  tenant  is  not  relieved  from  his  lia- 
bility under  a  written  lease  by  the  fact 
that  adjoining  premises  were*  occupied 
for  purposes  incompatible  with  his  con- 
venient occupation,  although  the  land- 
lord has  given  his  oral  promise,  at  the 
time  of  making  the  lease,  that  they 
should  not  be  so  occupied.  Gray  v. 
Gaff,  8  Mo.  App.  329. 

When  a  sealed  lease  provides  a  cer- 
tain rent,  a  parol  agreement  to  pay 
more  cannot  be  enforced,  though  made 
in  consideration  of  new  buildings 
erected.  Smith  v.  Kerr,  33  Hun  (N. 
Y.)S67. 

Under  a  stipulation  to  pay  a  sum  for 
the  use  of  a  plantation  equal  to  the  in- 
terest on  the  property,  the  owner  may 
collect  this  sum,  but  is  not  entitled  to 
the  privileges  of  a  landlord.  Friedler 
v .  Dhotard,  36  La.  An.  276. 

A  new  agreement  by  a  tenant  from 
month  to  month  to  pay  rent  in  advance 
is  a  personal  covenant  and  not  a  con- 
dition precedent  to  the  right  of  posses- 
sion. Hilsendegen  v.  Scheick,  55  Mich. 
468. 

When  the  landlord  endorsed  a  reduc- 
tion of  rent  upon  the  lease  fearing  that 
unless  some  accommodation  was  ex- 
tended the  tenant  firm  might  fail,  the 
contract  was  held  to  be  upon  good 
consideration  and  to  bind  the  landlord. 
Jaffray  v.  Greenbaum,  64  Iowa  492. 

6.  Loach  v.  Farnum,  90  III.  368. 

7.  Loach  v.  Farnum,  90  111.  368. 
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18.  Abandonment,  etc,  by  Tenant  Ho  Release. — By  the  common 
law,1  where  the  tenant  abandons  the  premises  during  the  term 
without  fault  of  the  landlord,  it  is  no  relief  from  the  payment 
of  rent.  The  landlord  may  thereupon  take  possession,  rerent  and 
credit  the  first  lessee  with  the  proceeds.9 

The  abandonment  must  be  voluntary  on  the  part  of  the  tenant 
without  sufficient  cause  and  without  the  consent  of  the  land- 
lord.8 

But  if  the  landlord  consents  to  the  abandonment  the  tenant 
will  be  discharged  from  the  payment,4  or  if  the  abandonment  is 
for  a  sufficient  cause.4  But  the  tenant  cannot  repudiate  the  ten- 
ancy without  surrendering  possession  and  escape  liability,6  nor 


Where,  in  an  action  for  rent  upon  a 
written  lease  providing  for  rent  at  $20 
per  month,  the  defendant  sets  up  the 
subsequent  parol  contract  provid- 
ing for  the  payment  of  only  $16  2-3, 
per  month,  the  burden  is  upon  him  to 
establish  the  subsequent  parol  contract 
and  the  consideration  on  which  it  is 
based;  and  this  not  done  by  proof  of  the 
fact  that  plaintiff  accepted  $162-3  Per 
month  for  a  part  of  the  time,  nor  is 
plaintiff's  action  barred  by  the  tender 
of  $16  2-3  per  month  for  that  portion 
of  the  term  for  which  the  suit  was 
brought.  Wheeler  v.  Baker,  59  Iowa 
86.    See  also  Gray  v.  Gaff,  8  Mo.  App. 

An  oral  agreement  by  a  lessee  to 
take  a  partner  in  his  business,  for  the 
ensuing  three  years,  and  to  borrow  a 
large  sum  of  money  and  put  the  same 
into  the  business,  provided  the  lessor 
will  reduce  the  rent  reserved  in  a 
written  lease  of  the  premises,  and  an 
actual  ful61ment  of  that  agreement  in 
consequence  of  the  lessor's  promise  to 
reduce  the  rent  and  the  continuance  of 
the  business  under  these  circumstances, 
for  three  years  are  a  good  consideration 
for  the  lessor's  promise;  and  the  lessor 
is  not  entitled  to  recover  the  amount  so 
agreed  to  be  abated.  Hastings  v.  Love- 
joy,  140  Mass.  261 ;  s.  c,  54  Am.  Rep. 
462. 

1.  Graves  t'.  Cameron,  58  How.  Pr. 
(N.  Y.)7S. 

2.  Meyer  v.  Smith,  33  Ark.  627; 
Thomas  v.  Nelson,  69  N.  Y.  1 18;  Lock- 
now  v.  Hargan,  58  N.  Y.  631;;  Hilliard 
v.  NJ.  Y.  &  C.  Co.,  41  Ohio  St.  662; 
Lockwood  t>.  Lock  wood,  22  Conn.  433; 
Wilkinson  v.  Clanson,  29  Minn.  91; 
Barns  v.  Wilson,  116  Pa.  St.  303; 
Wheeler  v.  Crawford,  86  Pa.  St.  327; 
Coe  v.  Vogdes,  71  Pa.  St.  383;  Diamond 
v.  Harris,  33  Tex.  634;  Quinette  v. 
Carpenter,  35  Mo.  502. 


Where  premises  are  verbally  leased, 
and  without  notice  or  consent  of  the 
landlord  the  tenant  abandons  them,  he 
continues  liable  for  the  rent  until  the 
tenancy  is  terminated  by  notice  or  until 
the  possession  is  accepted  by  the  land- 
lord.   Rollins  v.  Moody,  72  Me.  135. 

Where  a  tenant  abandons  the  leased 
premises  during  an  action  of  forcible 
detainer,  and  another  partv  intrudes, 
claiming  for  himself,  the  original  is  not 
liable  tor  rent  accruing  after  his 
abandonment  Newman  v.  Mackin,  21 
Miss.  383. 

3.  Lettick  v.  Honnold,  63  111.  335; 
Stobie  v.  Dills,  62  111.  432;  Meyer  v. 
Smith,  33  Ark.  627;  Burbank  v.  Dyer, 
54  Ind.  392;  Kinsey  v.  Minnick,  43  Md. 
112;  Livermore  v.  Eddy,  33  Mo.  547; 
Allen  v.  Saunders,  6  Neb.  436;  Felton 
v .  Hamilton  etc.,  6  Neb.  196;  Langh- 
ran  v.  Smith,  75  N.  Y.  205;  Becar  v. 
Flues,  64  N.  Y.  518;  Auer  v.  Penn.,  99 
Pa.  St.  370;  Brenckmann  v.  Twibill,  89 
Pa.  St.  58;  Schuisler  v.  Ames,  16  Ala. 
73;  Tully  v.  Dunn,  42  Ala.  262;  Billany 
v.  Smith,  4  Houst.  (Del.)  113;  Eblin  v. 
Miller,  78  Ky.  371. 

4.  Stobie  v.  Dills,  62  111.  432;  Deane 
v.  Caldwell,  127  Mass.  242;  Amory  v. 
Kannoffsky,  117  Mass.  357;  Ladd  x». 
Smith,  6  Oreg.  316;  Terstegge  v.  First 
German  etc.  Soc,  92  Ind.  82;  Fried- 
lander  v.  Cushing,  18  La.  An.  124 
(see  Prentiss  v.  Warne,  10  Mo.  601). 

6.  Wright  v.  Lattin,  38  111.  293; 
Leadbeatter  v.  Roth,  25  111.  587;  Halli- 
gan  v.  Wade,  21  111.  470;  Royce  v. 
Guggenheim,  106  Mass.  201;  McDowell 
v.  Hendrix,  67  Ind.  513;  Reed  v.  Rey- 
nolds. 37  Conn.  469,  474;  Warren  v. 
Wagner,  75  Ala.  188. 

8.  The  principle  upon  which  the  re- 
pudiation of  the  tenancy  without  sur- 
rendering the  possession  has  been  con- 
sidered as  a  disseisin  has  not  been  ex- 
tended to  an  action  for  the  rent  in  such 
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does  the  surrender  of  the  premises  by  the  tenant  without  the 
assent  of  the  landlord  release  the  liability  ;*  neither  the  tenant 
nor  his  sureties  are  thereby  discharged.* 

A  tenant  is  liable  for  rent  though  he  desert  the  premises  be- 
cause of  their  unhealthy  condition  if  there  was  no  fraud  and  he 
had  knowledge  or  means  of  knowledge  of  the  circumstances.3 

19.  Apportionment  of  Bent — As  rent  is  an  incident  to  the  re- 
version, and  passes  with  it,  it  follows  that  whenever  the  reversion 
is  severed  either  by  the  parties  or  by  act  of  law,  the  rent  is  ap- 
portioned between  the  parties  according  to  their  respective  in- 
terests. 

Apportionment  of  the  rent  will  be  made  where  the  tenant  is 
placed  in  possession  of  only  a  portion  of  the  demised  prem- 
ises,4 


a  manner  as  to  excuse  the  tenant  from 
paying  rent,  or  from  his  liability  for  use 
and  occupation  under  the  contract  by 
which  he  made  his  entry  for  the  full 
term  of  the  occupation.  Sherman  v. 
Champlain  Trans.  Co.,  31  Vt.  162. 

1.  Where  a  tenant  surrenders  a  part 
of  the  premises  and  his  use  is  not  ren- 
dered less  valuable  thereby — his  land- 
lord may  hold  him  for  the  full  rent. 
Smith  v.  Pendergast,  26  Minn.  318. 

2.  McKenzie  v.  Farrell,  4  Bosw.  (N. 
Y.)  192. 

The  quitting  of  the  premises  occupied 
by  a  tenant  during  a  term,  and  sending 
the  key  to  the  landlord,  who  proceeds  to 
repair  and  use  the  house,  does  not  dis- 
charge the  tenant  from  his  liability  to 
pay  rent,  unless  the  landlord  consent  to 
acquit  the  rent.  Livermore  v.  Eddy, 
33  Mo.  547. 

Where  rent  is  payable  in  advance,  an 
entry  by  the  landlord  for  nonpayment 
does  not  take  away  his  right  of  action 
for  rent  during  the  tenant's  occupation. 
Otherwise  if  not  payable  in  advance, 
and  the  tenant  surrenders  before  rent 
is  due.  Davidson  v.  Donadi,  2  E.  D. 
Smith  (N.  Y.)  121. 

The  landlord's  permission  to  leave 
property  on  the  premises  after  notice  of 
a  tenant's  departure  before  the  expira- 
tion of  the  term,  is  evidence  of  a  sur- 
render and  acceptance  by  the  landlord. 
Stanley  v.Koehler,  1  Hilt.  (N.  Y.)  354. 

3.  Westlake  v.  De  Graw,  25  Wend. 
(N.  Y.)  669. 

4.  Knox  v.  Hexter,  42  N.  Y.  Supr. 
Ct.  8. 

Where  one  of  the  tenants  in  common 
of  demised  premises  is  in  possession  of 
the  entire  premises  without  agree- 
ments with  or  objection  on  the  part  of 
his  cotenants,  he  is  chargeable  with  the 


whole  rent,  and  is  not  entitled  to  have 
the  same  apportioned.  Damainabille 
v .  Mann,  32  N.  Y.  197. 

A  ground  rent  being  a  rent  service 
and  not  a  rent  charge,  Is  apportionable, 
and  may  be  partially  released,  without 
extinguishing  the  whole.  Voegtly  v. 
Pittsburgh  etc.  R.  Co.,  2  Grant  (Pa.)  243. 

W  executed  to  C  a  lease  of  certain 
premises  for  niney-nine  years,  renew- 
able, the  lessee  covenanting  to  pay  a 
certain  annual  rent  for  the  premises  and 
all  taxes  thereon.  W  sued  C  in  an 
action  of  covenant,  and  the  breach  al- 
leged was  the  nonpayment  of  rent 
accrued  due,  and  certain  taxes  had  been 
assessed.  C  pleaded,  among  other 
pleas,  that  prior  to  the  alleged  claim  of 
the  plaintiff  the  defendant  conveyed  all 
her  interest  in  the  leasehold  premises 
to  one  L,  in  whose  name  the  plaintiff 
thereafter  rendered  her  bills  for  rent; 
and  that  afterwards,  and  prior  to  any 
of  the  supposed  breaches  of  covenant 
on  the  part  of  the  defendant,  the  plain- 
tiff and  L  jointly  conveyed  part  of  the 
premises  covered  by  the  lease  to  V  in 
fee,  in  consideration  of  twenty-five 
hundred  dollars  paid  to  the  plaintiff. 
On  a  demurrer  to  this  plea  it  was  held: 
tst:  That  the  rent  was  apportionable. 
2nd:  That  the  plaintiff  was  entitled  to 
sue  in  covenant  for  the  whole  rent,  and 
recover  the  part  to  which  he  was  en- 
titled.   Worthington  v.  Cooke,  56  Md. 

At  common  law,  where  a  tenant  for 
life  gives  a  lease  for  a  term  of  years  011 
a  yearly  rent,  and  dies  in  the  course  of 
the  year  before  the  day  for  the  payment 
of  the  rent,  the  rent  cannot  be  appor- 
tioned, and  the  tenant  may  quit  the 
premises  on  such  death  without  liability 
to  pay  any  rent  to  anyone  after  the  last 
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or  where  part  of  the  reversion  is  sold,1  or  where  the  land- 
lord dies  leaving  heirs  or  devisees  on  whom  the  estate  is  cast  ;* 
or  where  part  of  the  land  is  taken  for  a  street  or  public  pur- 
poses;8 or  where  real  and  personal  property  are  leased  for  a  gross 
sum  and  the  personal  property  is  destroyed  by  fire.4 

Where  party  stairs  are  removed  which  are  between  the  prem- 
ises demised  and  the  adjoining  premises,  it  is  not  an  eviction  and 
no  apportionment  will  be  made  ;5  nor  is  rent  apportionable  where 
a  bridge  is  carried  away  by  a  flood  where  no  injury  js  done  to  the 
rest  of  the  premises.* 

the  land,  and  damages  therefor  awarded 
by  the  court,  a  part  to  be  paid  to  the 
owner  of  the  land  and  a  part  to  the 
owner  of  the  rent.  Held,  that  the  rent 
was  thereby  apportioned,  and  reduced 
according  to  the  proportion  of  the  lot 
taken  for  the  street.  Cuthbert  v.  Kuhn, 
3  Whart.  (Pa.)  357. 

The  condemnation  and  appropriation 
to  public  use  of  a  part  of  leased  prem- 
ises extinguishes  a  taxable  proportion 
of  the  rent,  and  the  proportion  of  rent 
due  for  the  residue  of  the  estate  may  be 
properly  ascertained  by  a  proceeding  in 
equity.   Kingland  v.  Clark,  24  Mo.  24. 

If  a  portion  of  premises  in  New 
York  city,  hired  for  a  term  of  years,  is 
taken  in  opening  or  widening  a  street, 
the  tenant  is  entitled  to  an  abstract  of 
the  rent,  though  the  part  left  is  more 
valuable  than  the  whole  premises  were 
before.  Gillespie  v.  Thomas,  15  Wend. 
(N.  Y.)  464. 

The  tenant  is  entitled  to  a  reduction 
of  the  rent  of  premises  a  portion  of 
which  is  taken  by  the  public  authorities 
for  a  levee.  David  v.  Beelman,  5  La. 
An.  545. 

4.  W hitaker  v.  Hawley,  25  Kan.  674; 
s.  c,  37  Am.  Rep.  277. 

Where  mills  and  the  machinery 
therein  are  leased  for  an  entire  rent, 
and  so  much  thereof  as  is  real  estate,  is 
afterwards  sold  on  execution  against 
the  lessor,  the  lessee  is  liable  to  the 
purchaser  for  only  a  proportional  part 
of  the  rent,  if  the  machinery  be  per- 
sonal property.  Buffern  v.  Dean,  4 
Gray  (Mass.)  385. 
-  S.  Manville  v.  Gay,  t  Wis.  250. 

Where  an  adjacent  proprietor  avails 
himself  of  his  legal  right  to  demolish 
and  rebuild  the  common  wall,  the 
house  being  still  habitable,  the  lessee 
can  claim  only  a  reasonable  reduction 
of  the  rent  for  the  temporary  inconve- 
nience, but  not  a  dissolution  of  the 
lease.  Dorville  v.  Amat.,  6  La.  An.  566. 

6.  Smith  v.  Ankrim,  3  Serg.  &  R. 
(Pa.)  59- 


day  appointed  for  payment.  This  rule 
of  the  common  law  remains  unchanged 
in  Illinois.  Hoagland  v.  Crum,  113 
111.  365;  s.  c,  55  Am.  Rep.  424. 

1.  The  owner  of  a  reversion  has  a 
right  to  sell  the  whole  or  any  part  of  it; 
when  a  part  is  sold  the  law  will  appor- 
tion the  rent;  and  the  right  of  appor- 
tionment attaches  the  moment  the  sale 
is  made.  No  action  of  the  purchaser 
nor  aid  offered  him  by  the  reversioner, 
in  dispossessing  the  tenant  of  the  part 
purchased,  after  severance,  can  affect 
the  rent  accruing  out  of  the  unsold  part, 
and  remaining  in  the  undisturbed  pos- 
session of  the  tenant.  Linton  v.  Hart, 
25  Pa.  St.  193. 
'  Where  a  landlord  demises  a  farm,  and 
before  the  termination  of  the  lease  sells 
a  part  of  it,  he  does  not  therefore  forfeit 
the  whole  rent,  nor  the  power  to  dis- 
train. The  rent  must  be  apportioned. 
Reed  v.  Ward,  22  Pa.  St.  144;  Biddle 
v.  Hussman,  23  Mo.  597. 

Where  a  tenant  purchases  the  rever- 
sion of  a  part  of  the  demised  premises  at 
a  sale  on  an  execution  against  the  land- 
lord, he  may  demand  an  apportion- 
ment of  the  rent.  Nellis  v.  Lathrop,  22 
Wend.  (N.  Y.)  121. 

Where  rent  is  to  be  apportioned  be- 
tween the  several  owners  of  the  reversion 
it  should  be  according  to  the  value  and 
not  according  to  the  quantity  or  num- 
ber of  acres.  Van  Rensselaer  v.  Gallup, 
5  Den.  (N.  YO454;  ^an  Rensselaer  v. 
Bradley,  3  Den.  (N.  Y.)  135. 

Unless  there  is  no  proof  as  to  value 
when  quantity  will  govern.  Van 
Rensselaer  v.  Jones,  2  Barb.(N.  Y.)  643. 

S.  On  the  death  of  a  lessor,  the  rent 
has  to  be  apportioned  among  the  heirs, 
on  whom  the  estate  is  cast.  Crosby  v. 
Loop,  13  111.  625;  Cole  v.  Patterson,  25 
Wend.  (N.  Y.)  456.  • 

3.  Apportionment  of  Bent  Under  Emi- 
nent Domain  Proceedings. — Where  land 
was  conveyed  in  fee,  with  a  reservation 
to  the  grantor  in  fee  of  a  certain  annual 
ground  rent,  a  street  was  opened  through 
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In  the  absence  of  a  statute  or  an  express  agreement  there  can 
be  no  apportionment  of  the  rent  as  to  time.1 

Where  the  reversion  is  severed  by  act  of  law  the  consent  of 
the  tenants  is  immaterial  and  they  may  be  compelled  to  pay  rent 
to  two  or  more  landlords* 

20.  Assignment  of  Reversion. — As  a  general  rule,  rent  is  an  inci- 
dent to  the  reversion  and  passes  with  it,  yet  it  may  be  separated 
from  it,  in  which  case  a  subsequent  grant  of  the  reversion  does 
not  pass  the  rent.3 

But  in  the  absence  of  a  severance  of  the  rent  and  reversion 
the  lessor  loses  his  right  to  sue  upon  a  conveyance  by  him  of  the 
reversion.4 

The  purchaser  of  the  reversion  at  a  sheriff's  sale  on  execution 
against  the  landlord  is  an  assignee  in  law  of  the  reversion  and  is 
entitled  to  all  the  rent  falling  due  after  his  title  accrues,  unless 

Rent  must  be  originally  reserved  to 
the  lessor,  or  his  heirs,  and  is  incident 
to  the  reversion;  and  it  may  be  severed 
from  the  reversion,  be  assigned  so  as  to 
give  the  assignee  the  right  to  sue,  and 
be  apportioned  on  different  portions 
and  among  different  parties,  so  as  to 
give  to  each  a  right  of  action  in  his  own 
name,  if  the  tenant  attorns.  Ryerson 
i'.  Quackenbush,  26  N.  J.  L.  236." 

Where  the  whole  term  is  made  over 
by  the  lessee,  although,  in  the  deed  by 
which  it  is  done,  the  rents,  and  power 
of  re-entry  for  nonpayment  of  rent,  are 
reserved  to  him,  and  not  the  original 
lessor,  it  is  an  assignment,  and  not  an 
under-lease;  and  the  original  lessor,  or 
his  assignee,  of  the  reversion  may  sue 
and  be  sued  on  the  respective  covenants 
in  the  lease;  and  that,  although  new 
covenants  are  introduced  into  the  as- 
signment; and  it  makes  no  difference 
whether  the  original  lease  is  in  writing 
or  by  parol,  in  which  case  it  is  not  af- 
fected by  the  Statute  of  Frauds.  Lloyd 
z>.  Cozens,  2  Ash.  (Pa.)  131. 

4.  A  conveyance  of  leased  premises 
by  the  lessor  passes  to  the  grantee  the 
rents  thereafter  accruing,  as  incident  to 
the  reversion;  and  the  lessor  cannot 
sustain  an  action  for  such  rent  against 
the  lessee.  Peck  v.  Northrop,  17  Conn. 
217. 

If  in  an  action  against  a  subtenant 
for  rent  the  lease  is  set  up,  the  landlord 
may  show  a  rescission  of  the  lease. 
Morberly  v.  Peek,  67  Ala.  345. 

Although  rent  passes  as  an  incident 
to  the  reversion,  yet  the  reversion  may 
be  granted  and  the  rent,  in  which  case 
the  lessor  may  maintain  an  action 
against  the  tenant  though  the  fee  has 
passed  from  him.    Beal  v.  Boston  Car 


1.  New  York  v.  Ketchum,  67  How. 
(N.  Y.)  Pr.  166  (see  Ripley  «• 
Wightman,  4  McCord  (S.  Car.)  447, 
where  it  is  good). 

If  one  lease  a  house  for  a  year,  and 
during  the  term  it  is  rendered  unin- 
habitable by  a  storm,  the  rent  ought  to 
be  apportioned  according  to  the  time  it 
was  occupied.  Upon  the  death  of  a 
tenant  for  life  in  the  middle  of  a  quar- 
ter, his  representative  is  not  entitled  to 
an  apportionment  of  the  rent.  Gee  v. 
Gee,  2  Dev.  Si  B.  (N.  Car.)  Eq.  103. 

Where  a  lessor  puts  an  end  to  the 
term  between  the  days  of  payment  of 
rent,  he  cannot  claim  an  apportion- 
ment of  rent  accrued  since  the  last  rent 
day,  unless  there  is  a  provision  in  the 
lease  allowing  a  demand  pro  rata. 
Zule  v.  Zule,  24  Wend.  (N.  Y.)  76. 

At  common  law,  rent  payable  on  a 
specified  day  could  not  be  apportioned 
as  to  a  part  of  the  time.  Perry  v.  Al- 
drich,  13  N.  H.  343;  Wood  v.  Part- 
ridge, 11  Mass.  488. 

2.  Cole  v.  Patterson,  25  Wend.  (N. 
N.)  456. 

Tenants  In  Common. — Where  several 
persons  are  liable  for  rent  as  tenants  in 
common  and  make  partition  of  the 
premises,  a  release  by  one  to  another 
does  not  discharge  the  former,  as  to  the 
landlords,  but  it  does  as  to  each  other. 
Van  Rensselaer  v.  Chadwick,  24  Barb. 
(N.  Y.)  333. 

3.  Childers  v.  Smith,  10  B.  Mon. 
(Ky.)  235. 

Where  a  note  for  rent  has  been  given 
to  an  assignee  prior  to  a  conveyance  of 
the  reversion  the  assignee  may  collect 
it  as  it  does  not  belong  to  the  grantee  of 
the  reversion.  Alabama  Gold  L.  Ins. 
Co.  i>.  Oliver,  78  Ala.  158. 
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it  has  been  paid  before  notice  of  sale,1  even  if  the  tenant  has 
accepted  orders  drawn  by  the  landlord  in  partial  anticipation  of 
the  rent,  or  given  his  notes  therefor  and  which  have  been  as- 
signed,2 or  promises  to  pay  it  to  the  landlord  ;8  but  this  rule 
does  not  apply  to  a  case  where  the  rent  is  payable  and  is  received 
in  advance  of  a  conveyance  of  the  reversion,*  nor  does  it  apply 
to  a  purchaser  of  the  equity  of  redemption  ;*  nor  to  rents  in  ar- 
rear  at  the  time  of  the  conveyance  of  the  reversion.6 

The  mortgagee  of  .the  reversion  has  an  election  to  take  or  not 
to  take  the  rents.7 

An  assignee  of  a  lease  may  sue  the  lessee  in  his  own  name  for 
rent  accruing  after  the  assignment.8 

That  the  landlord  has  accepted  the  assignee  of  the  lessee  as 


Spring  Co.,  125  Mass.  157.  To  enable 
a  party  to  recover  rent  eo  nomine,  he 
must  show  that  the  defendant's  posses- 
sion was  by  virtue  of  some  express 
or  implied  agreement.  Ramirez  v. 
Murray,  5  Cal.  222. 

1.  If  real  estate  occupied  by  a  tenant 
be  sold,  the  vendee  is  entitled  to  the 
rents  which  accrue  after  the  sale,  unless 
they  have  been  paid  before  notice  of 
the  sale  to  the  vendor.  Sampson  v. 
Grimes,  7  Blackf.  (Ind.)  176. 

In  Ne-w  Tork,  the  right  to  rent  fol- 
lows the  ownership  of  the  property  dur- 
ing the  period  within  which  it  was 
earned,  the  common  law  rule  being  re- 
versed by  New  York  Laws  1875,  ch.  542. 
People  v .  Globe  Mut.  Life  Ins.  Co.,  65 
How.  (N.  Y.)  Pr.Si. 

3.  The  purchaser  at  a  sheriff's  sale,  on 
a  judgment  rendered  against  a  landlord 
before  the  commencement  of  the  lease, 
is  assignee  in  law  of  the  reversion  and 
is  entitled  to  all  the  rent  falling  due  af- 
ter the  accrual  of  his  title,  notwith- 
standing the  acceptance  by  the  tenant 
of  orders  drawn  by  the  landlord  in 
partial  anticipation  of  such  rent.  Martin 
v.  Martin,  7  Md.  368. 

Where  a  note  is  given  for  the  rent 
and  before  its  maturity  the  reversion  of 
the  freehold  passes  to  another,  the  rent 
passes  with  it,  notwithstanding  the  as- 
signment of  the  note.  Westmoreland 
v.  Foster,  60  Ala.  448;  Summers  v. 
Clark.  30  La.  An.,  pt.  1,436.  See  con- 
tra Wilcoxson  v.  Donnelly,  90  N.  Car. 
245- 

3.  Rent  is  incident  to  the  reversion; 
and  if  during  the  term  the  lessor  grants 
the  reversion  to  another  the  rent  fol- 
lowed, and  he  cannot  recover  it,  even 
though  the  tenant  promise  payment. 
Stout  v.  Kean,  3  Harr.  (Del.)  82. 


The  purchaser  of  intestate  land,  sold 
by  order  of  the  orphans  court,  Is  enti- 
tled to  f\\  the  accruing  rents.  Wilson 
v .  Delaplaine,  3  Harr.  (Del.)  499. 

4.  Where  the  owner  of  land  leased 
receives  the  rent  in  advance,  and 
then  sells  the  land  before  the  end  of  the 
period  for  which  rent  was  advanced, 
the  purchaser  cannot  maintain  assump- 
sit for  money  had  and  received  against 
him,  even  though  he  contracts  in  the 
deed  for  the  rent  so  received.  Stone  v. 
Knight,  23  Pick.  (Mass.)  95. 

6.  A  purchaser  of  an  equity  of  re- 
demption does  not  acquire  by  such 
purchase,  as  an  incident  thereto,  any 
legal  right  to  rent  reserved  by  the  ven- 
dor, and  accruing  after  the  purchase. 
Castleman  v.  Belt,  2  B.  Mon.(Ky.)  157; 
Wilcoxson  v.  Donnelly,  90  N.  Car.  245. 

This  rule  applies  where  premises  are 
sold  under  a  trust  deed,  and  the  pur- 
chaser is  entitled  to  rent  after  notice  to 
the  tenant.  Otis  v.  McMillan,  70  Ala. 
46. 

6.  If  an  owner  of  land  leases  it  for 
years,  and  afterwards  grants  the  rever- 
sion, the  grantee  is  entitled  to  and 
may  recover  of  the  lessee  all  rents  sub- 
sequently becoming  due,  but  not  rents 
due  and  in  arrears  at  the  time  of  the 
grant  of  reversion.  Burden  v.  Thayer, 
3  Met.  (Mass.)  76. 

7.  King  v.  Housatonic  etc.  R.  Co.,  45 
Conn.  226. 

8.  Willard  v.  Tillman,  2  Hill  (N. 
Y.)  274. 

A  lease  of  a  house  and  lot,  with  the 
furniture,  cannot  be  assigned,  so  as  to 
enable  the  assignee  of  the  reversion  to 
sue  for  rent  in  his  own  name,  unless 
the  entire  interest  of  the  lessor  is 
passed  by  the  deed.  Jones  v.  Smith, 
14  Ohio  606.  , 
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his  tenant  is  no  bar  to  an  action  of  covenant  for  rent  on  the  lease 
against  the  original  tenant.1 

The  acceptance  of  rent  from  an  assignee  of  a  lessee  for  years 
does  not  discharge  an  express  covenant  of  the  lessee  to  pay 
rent* 

The  assignee  of  a  lease  is  not  liable  for  rent  accruing  before 
the  assignment,8  but  for  rent  accruing  thereafter  he  is  liable  ac- 
cording to  the  terms  of  the  lease.4 

21.  Landlord's  Bemedies  for  Rent — (a)  Action  for  Use  and 
Occupation — (i)  When  Sustainable. — As  a*  usual  thing,  statutes 
in  the  several  States  provide  for  the  recovery  of  rent  under  cer- 
tain conditions  in  an  action  for  use  and  occupation.  But  in  or- 
der to  maintain  such  action  the  conventional  relation  of  landlord 
and  tenant  created  by  agreement  must  exist  between  the  parties. 
Title  in  the  plaintiff  and  use  and  occupation  by  the  defendant 
are  not  enough.5 


53° 
S. 


1.  Hunt  v.  Gardner,  39  N.  J.  L. 
Harris  v.  Heackman,  62  Iowa 


411. 

8.  Johnson  v.  Bates,  48  N.  Y.  Sup. 
Ct.  180. 

4.  The  assignee  of  a  leasehold  inter- 
est is  liable  for  the  rent  according  to 
the  terms  of  the  lease.  Le  Gierse  v. 
Green,  61  Tex.  128. 

In  Pennsylvania,  where  an  assign- 
ment is  made  for  the  benefit  of  cred- 
itors, the  assignees  are  bound  to  pay 
rent  to  the  landlord  for  the  period  dur- 
ing which  they  occupy  the  premises 
for  the  purpose  of  discharging  the  du- 
ties of  the  trust.  Morris  v.  Parker,  1 
Ashm.  187. 

5.  Hall  v.  Southmayd,  15  Barb.  (N. 
Y.)  32,  36;  Pierce  v.  Pierce,  25  Barb. 
(N.  Y.)  243;  Richie  v.  Hinde,  6  Ohio 
371;  Henwood  v.  Chessman,  3  S.  &  R. 
(Pa.)  500;  Wiggin  v.  Wiggin,  6  N.  H. 
298;  Brolasky  v.  Ferguson,  48  Pa.  St. 
434;  Stewart  v.  Fitch,  31  N.J.  L.  17; 
Edmunson  v.  Kite,  43  Mo.  176. 

Where  Use  and  Occupation  Lies. — 
The  owner  of  premises  is  entitled  to 
reasonable  compensation  for  the  use 
and  occupation  of  the  premises  after  the 
time  mentioned  in  the  notice  to  quit. 
Hagsett  v.  Ellis,  17  Mich.  351. 

An  action  of  assumpsit  cannot  be 
sustained  for  use  and  occupation  of 
real  estate  unless  the  relation  of 
landlord  and  tenant  exists  under  a  con- 
tract express  or  implied;  and  a  contract 
will  not  be  implied  when  neither  party 
expected  payment  of  rent;  thus,  when 
an  executor  during  the  settlement  of  an 
estate  allowed  the  father  of  the  devisees 


to  occupy  lands  bequeathed  to  them, 
neither  party  expecting  payment,  they 
living  with  their  father,  but  never  hav- 
ing had  possession  nor  the  right  of 
possession,  it  was  held  that  assumpsit 
would  not  lie  against  their  father's 
estate  for  the  use,  and  that  nothing 
could  be  recovered,  although  the  case 
was  tried  under  a  reference.  Clark  v. 
Clark,  58  111.  527. 

The  use  of  an  unimproved  bank  of 
a  river  in  mooring  rafts  will  not  create 
the  relation  of  landlord  and  tenant  be- 
tween a  riparian  owner  and  the  owner 
of  the  rafts.  Hall  v.  Jacobs,  7  Bush 
(Ky.)  595. 

A  life  tenant  leased  the  Jand  for  a 
term  of  years  to  A,  who  assigned  the 
lease  to  B,  and  abandoned  the  posses- 
sion. The  owner  of  the  remainder  in 
fee  bought  out  the  life  tenant  and  took 
possession  as  owner.  In  suit  by 
B  to  recover  from  the  owner  for 
use  and  occupancy  of  the  prem- 
sies,  held  that  B's  only  rights  were 
to  enforce  the  covenants  of  the  lease, 
and  that  he  could  not  recover.  Lennen 
v.  Lennen,  87  Ind.  130. 

Where  the  tenant  has  not  entered  in- 
to possession  assumpsit  for  use  and  oc- 
cupation will  not  lie,  but  the  remedy  is 
on  the  lease,  and  the  landlord,  if  he 
choose,  may  let  the  premises  lie  idle  for 
the  whole  term  and  recover  his  rent; 
or  he  may  enter,  may  re  rent  and  re- 
cover on  the  lease  damages.  Tully  r. 
Dunn,  42  Ala.  262. 

A  hired  B  several  tenements  at  a 
stated  price  for  all.  B  could  not  give 
immediate  possession  of  one  of  them. 
Held,  that  although  for  this  reason  A 
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Use  and  occupation  will  not  lie  against  a  person  in  possession 
under  a  contract  of  sale.1 

He  may,  however,  be  liable  in  such  an  action  after  the  contract 
has  been  rescinded  ;* 


might  have  refused  to  take  the  others, 
vet  as  he  had  taken  them  he  was  liable 
in  use  and  occupation  for  a  fair  appor- 
tionment of  the  rent,  and  that  although 
A  was  entitled  to  defalk  damages  sus- 
tained by  him,  yet,  as  B  had  acted  in 
good  faith,  nominal  damages  would 
compensate  A  for  the  loss  of  the  house 
not  received.  Smart  v.  Allegert,  14 
Phila.  (Pa.)  179. 

Where  a  person  rents  lands  on  con- 
dition of  making  repairs  and  fails  to  do 
so,  the  owner  may  rescind  the  contract 
and  recover  for  use  and  occupation. 
Tate  v.  McClure,  25  Ark.  168. 

Where  plaintiff  fails  to  recover  on 
an  alleged  lease,  yet  if  his  evidence 
proves  use  and  occupation  he  may  re- 
cover. Silverstein  v.  Stern,  21  La.  An. 
743- 

when  a  mortgagee  becomes  the  pur- 
chaser at  his  own  sale  under  a  power 
in  the  mortgage,  the  sale  is  valid  as  be- 
tween the  parties,  notwithstanding  the 
Statute  of  Frauds,  unless  set  aside 
within  two  years;  and  if  the  land  is  in 
the  possession  of  a  tenant,  under  a  lease 
executed  by  the  mortgagor  subsequent 
to  the  mortgage,  statutory  notice  to  him 
by  the  mortgagee,  as  such  purchaser, 
"vests  in  him  the  right  to  the  possession 
in  the  same  manner  as  if  such  tenant 
had  attorned  to  him"  {Alabama  Code, 
§  2878);  but,  while  he  may,  possibly, 
thereby  acquire  a  right  to  maintain  an 
action  for  future  use  and  occupation,  he 
cannot  recover  rents  past  due  and  un- 
paid, which  the  mortgagor  had  already 
transferred  to  another.  Comer  v. 
Sheehan,  74  Ala.  452. 

Use  and  Occupation  Only  Lies  When 
Relation  of  Landlord  and  Tenant  Exists. 
— De  PereCo.  v.  Reynen,65  Wis.  271; 
Clark  v.  Clark,  58  111.  527;  Nance  v. 


Alexander,  49  Ind.  516;    Preston  v. 

N.  Y.  506;  La  " 
Green,  52  Ala.  103;  Espy  v.  Fenton,  5 


Hawly,  101 


Oreg.  423;  Dalton  v.  Landahn,  30 
Mich.  349;  Marquette  etc.  R.  Co.  v. 
Harlow,  37  Mich.  554;  Richmond  etc. 


Road  Co.  v.  .Rogers,  7  Bush  (Ky.)  532; 
Dell  v .  Gardner,  25  Ark.  134;  Moore  v. 
Harvey,  50  Vt.  297;  Central  Mills  Co. 


v.  Hart,  124  Mass.  123 

Borden  of  SProof. — In  an  action  for 
use  and  occupation  against  one  who  has, 
previously  to  the  period  claimed  for,  oc- 


cupied as  plaintiff's  tenant,  the  burden 
is  on  defendant  to  show  a  discontinu- 
ance of  the  relation.  Hill  v.  Goolsby, 
41  Ga.  289. 

1.  McNair  v.  Schwartz,  16  111.  24; 
Dixon  v.  Haley,  16  111.  145;  Smith  v. 
Stewart,  6  Johns.  (N.  Y.)  46;  Vander- 
hurel  v .  Storrs,  3  Conn.  203;  Little  v. 
Pearson,  7  Pick.  (Mass.)  301;  Jones  v. 
Lipton,  2  Dana  (Ky.)  295;  Bancroft  v. 
Wardwell,  13  Johns.  (N.  Y.)  489. 

The  landlord  cannot  maintain  an  ac- 
tion for  money  had  and  received  against 
a  purchaser  of  the  crop,  even  if  he  have 
knowledge  of  the  statutory  lien  and 
of  the  nonpayment  of  the  rent.  Blum 
v .  Jones,  51  Ala.  149.  But  see  Hussey 
v.  Peebles,  53  Ala.  452;  Packet  v.  Reed, 
31  Ark.  131;  Westmoreland  v.  Woolen, 
51  Miss.  825. 

The  remedy,  if  any,  is  to  make  a  spe- 
cific attachment  while  the  crop  is  in  the 
hands  of  the  purchaser,  or  by  bill  in 
equity  after  the  sale  to  have  the  pro- 
ceeds appropriated  to  pay  the  rent. 
Reaves  v.  Barns,  36  Ark.  575. 

The  purchaser  of  premises  from  a 
landlord  during  the  term  entitles  him 
to  the  subsequently  accruing  rent,  and 
attornment  is  not  necessary  to  perfect 
the  right.  Wise  v.  Falkner,  51  Ala. 
359- 

The  law  implies  no  promise  from  a 
tenant  holding  over  to  pay  rent  to  a 
vendee  of  his  lessor,  who  has  never  re- 
ceived a  deed,  or  had  possession.  Couch 
v.  McKellar,  33  Ala.  473. 

A  person  occupying  land  under  a 
contract  for  a  purchase  is  not  liable  to 
an  action  for  use  and  occupation,  if  the 
owner  fails  to  execute  a  conveyance  to 
him.  Little  v.  Pearson,  7  Pick.  (Mass.) 
3°7- 

2.  Little  v .  Pearson,  7  Pick.  (Mass.) 
301;  Dwight  v.  Cutler,  3  Mich.  566; 
Patterson  v.  Stoddard,  47  Me.  355. 

The  only  difference  between  an  ac- 
tion on  the  lease  and  an  action  for  use 
and  occupation  is  that  in  the  one  the 
declaration  is  special  and  in  the  other 
general,  the  purposes  of  both  being  the 
same,  and  both  are  actions  on  con- 
tracts. Dalton  v.  'Landahn,  30  Mich. 
349- 

Possession  and  payment  of  rent  for 
sixteen  years  is  sufficient  evidence  of  title 
to  sustain  an  action  for  use  and  occupa- 
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nor  will  it  lie  against  a  trespasser;1  nor  against  one  whose 
possession  is  tortious.* 

If  the  occupant  takes  possession  under  a  lease  to  commencein 
the  future,  and  which  is  void  under  the  statute  of  frauds,  the  ac- 
tion may  be  sustained.8 

It  is  requisite  that  the  defendant  should  have  had  possession  of 
the  premises,4  though  constructive  possession  by  a  subtenant 
may  be  sufficient,5  or  even  possession  by  servants.6 

(2)  By  and  Against  Whom  Sustainable. — An  action  for  use  and 
occupation  will  be  sustained  in  a  suit  brought  by  a  trustee  under 
a  devise;*  and  where  a  defendant  is  decreed  to  surrender  pos- 
session and  does  not  do  so  ;8  and  where  a  tenant  under  a  parol 


tion.    Rose  v.  Day,  21  111.  App.  139. 

When  the  possession  is  adverse,  an 
action  for  use  and  occupation  will  not 
lie.    Inman  v.  Morris,  63  Miss.  347. 

In  the  absence  of  an  agreement  as  to 
the  amount  of  rent  to  be  paid  for  de- 
mised premises,  a  recovery  may  be  had 
lor  use  and  occupation.  Wittman  v. 
Milwaukee  R.  Co.,  51  Wis.  89. 

That  the  occupant  of  premises  is  the 
mother  of  the  owner  will  not  of  itself 
rebut  the  implied  promise  to  pay  for 
use  and  occupation.  Harlan  v.  Emery, 
46  Iowa  538. 

Where  a  person  takes  possession,  and 
uses  and  occupies  the  land,  as  tenant 
under  another,  the  common  law  raises 
an  assumption  to  pay  for  the  use  and 
occupation.  Crouch  v.  Briles,  7  J.  J. 
Marsh.  (Ky.)  255. 

Where  a  lease  is  cancelled  by  con- 
sent of  the  parties,  who  agree  orally 
that  the  lessee  shall  occupy  on  the 
terms  of  the  lease,  assumpsit  will  lie  for 
the  rent.  Sibley  v.  Brown,  4  Pick. 
(Mass.)  139. 

The  rent  recoverable  in  Vermont, 
where  a  tenant  holds  over,  does  not 
mean  the  rent  reserved  in  the  lease,  but 
a  reasonable  compensation  for  the  use 
of.  the  premises.  Baldwin  v.  Skeels,  51 
Vt.  hi.  -  ' 

What  one  had  paid  for  the  use  of  a 
pasture  is  not  admissible  in  evidence  in- 
assumpsit  for  another's  use  and  occu- 
pation.   Moore  z:  Harvey,  50  Vt.  297. 

Assumpsit  is  maintainable,  at  com- 
mon law,  for  the  use  and  occupation  of 
lands  and  tenements,  although  no  ex- 
press contract  be  proved.  Logan  v. 
Lewis.  7  J.  J.  Marsh.  (Kv.)  3. 

1.  Hurd  v.  Miller,2  Hilt.  (N.  Y.)  540; 
Weaver  v.  Jones,  24  Ala.  420;  Feather- 
stonhaugh  v.  Bradshaw,  1  Wend.  (N. 


Y.)  135;  Goddard  v.  Hall,  55  Me.  279. 
See  National  etc.  Co.  v.  Bush,  88  Pa. 
St.  335- 

2.  Hen  wood  v.  Chessman,  3  S.  k  R. 
(Pa.)  500;  Wiggin  v.  Wiggin,  6  N.  H. 
298;  McClosky  v.  Miller,  72  Pa.  St.  151; 
Nance  v.  Alexander, 49  Ind.  516;  Smith 
v.  Houston,  16  Ala.  m;  Acherman  " 
Lyman,  20  Wis.  455. 

"3.  Smith  v .  Kinkaid,  1  111.  App.  620. 

There  must  be  an  agreement  for  the 
use  of  the  premises,  express  or  implied. 
Stewart  x>.  Fitch,  31  N.J.  L.  17;  Lock- 
wood  v.  Thunder  Bay  etc.  Co.,  42 
Mich.  536;  Bates  v.  Phinney,  45  Mich. 
388;  Rowland  v.  Pendjeton,  21  Ohio 
St.  664.  See  Bacon  v.  Parker,  137 
Mass.  309;  Porter  v.  Hubbard,  134 
Mass.  233. 

4.  Sanford  v.  Johnson,  26  Minn.  314. 

B.  Currier  v.  Jordan,  117  Mass.  260; 
Moffatt  v .  Smith,  4  N.  Y.  126. 

6.  Franklin  Telegraph  Co.  v.  Pen- 
tress,  43  Conn.  167. 

If  the  relation  of  the  parties  can  be 
attributed  to  any  other  position  than 
that  of  landlord  and  tenant  no  promise 
to  pay  rent  can  be  implied,  and  the  ac- 
tion will  not  be  sustained. 

The  assignees  of  a  bankrupt,  execu- 
tor or  administrator  of  the  lessee, 
where  they,  as  such,  have  had  posses- 
sion, are  liable. 

7.  Although  real  estate  is  devised  to 
a  person  as  trustee  he  may  maintain  an 
action  for  use  and  occupation  in  his 
own  name.  Chapin  r.  Foss,  75  111- 
2S0. 

8.  Where  a  decree  directed  the  de- 
fendant to  pay  a  sum  of  money  into 
court  and  to  make  a  deed,  to  leave  and 
surrender  possession,  and  the  defendant 
makes  a  payment,  but  refuses  to  sur- 
render possession,  plaintiff  may  main- 
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lease  for  more  than  a  year  occupied  premises  for  a  portion  of  the 
time  and  abandons  them ;  or  where  the  lease  is  void  under  the 
statute  of  frauds  j1  or  where  a  verbal  lease  is  substituted  for  one 
under  seal.2 

It  will  also  be  sustained  against  a  subtenant  of  the  lessee,8  or 
where  the  title  is  in  dispute  and  there  is  no  recognized  landlord,4 
and  in  a  case  where  the  tenant  is  evicted,  if,  while  in  possession, 
he  derived  a  substantial  benefit  from  the  use  of  the  premises.5 

(3)  When  Use  and  Occupation  Will  Not  Lie. — This  form  of  ac- 
tion will  not  be  sustained  where  the  enjoyment  of  the  premises 
has  ceased,6  or  even  where  the  statute  provides  that  "the  occu- 
pant without  special  contract  of  any  lands  shall  be  liable  for 
rent,"  and  the  defendant  is  merely  a  member  of  the  family  of  a 
tenant  by  contract,7  or  by  a  tenant  in  common  against  a  pur- 
chaser of  the  interest  of  another  tenant  in  common  ;8  or  against 


tain  an  action  for  use  and  occupation, 
though  no  deed  has  been  made.  Hid- 
den v.  Jordan,  57  Cal.  184. 

1.  A,  by  parol,  hired  premises  for 
more  than  one  year.  He  occupied  them 
for  three  months  and  then  moved  away. 
Held,  that  he  was  liable  for  use  and  oc- 
cupation during  the  time  of  his  occu- 
pancy; that  no  tenancy  from  year  to 
year  could  be  implied.  Prial  v.  Ent- 
wistle,  10  Daly  (N.  Y.)  398. 

The  fact  that  a  lease  may  be  void 
under  the  Statute  of  Frauds  does  not 
prevent  the  landlord  from  recovering 
for  use  and  occupation.  Warner  v. 
Hale,  65  111.  395.  See  also  Smith  v. 
Kinkaid,  1  III.  App.  620. 

A  lease,  though  void  under  the  Statute 
of  Frauds,  may  yet  be  used  as  evidence 
in  an  action  for  use  and  occupation  to 
show  the  character  of  the  occupation 
and  the  amount  agreed  to  be  paid. 
Crawford  v.  Jones,  54  Ala.  459. 

2.  Sibley  i>.  Brown,  4  Pick.  (Mass.) 
»37- 

3.  Moffatt  v.  Smith,  4  N.  Y.  126. 

4.  A  tenant  occupying  the  premises 
after  the  expiration  of  the  lease,  when 
the  title  is  in  dispute,  and  there  is  no 
recognized  landlord,  is  liable  for  the 
use  and  occupation  according  to  the 
value  thereof;  and  the  rate  of  rent 
which  is  fixed  by  the  lease  is  not  con- 
clusive on  either  party.  Van  Brunt  v. 
Pope,  6  Abb.  217. 

6.  Fitchburg  Man.  Corp.  v.  Melven, 
15  Mass.  268. 

If  a  tenant  is  evicted  by  title  para- 
mount from  a  portion  of  the  premises 
and  continues  in  possession  of  the  re- 
mainder he  is  liable  for  use  and  occu- 
pation for  such  proportionate  share  of 


the  rent.  Entering  the  occupancy  by 
two  of  four  joint  lessees  under  a  written 
agreement  signed  by  all  is  the  occu- 
pancy of  all,  and  they  are  responsible 
for  use  and  occupation  whatever  their 
relation  inter  sese  may  be.  Goshorn  v. 
Steward,  15  W.  Va.  657. 

6.  A  three  years'  lease  of  farm  lands 
began  in  March,  1877,  and  the  rent  was 
to-be  paid  annually,  October  15th,  Sep- 
tember 2nd,  1878,  the  parties  termi- 
nated the  lease,  but  it  was  agreed  that 
the  tenant  might  -keep  possession  until 
he  could  harvest  his  crops;  that  he  was 
to  pay  no  rent  from  that  date;  and  that 
this  stipulation  was  not  to  affect  the 
rent  to  become  due  in  October.  Held, 
that  this  did  not  bind  him  to  pay  the 
rent  for  the  whole  year,  but  only  until 
September  2nd,  the  date  of  the  stipula- 
tion. Rent  is  the  consideration  for 
occupancy  and  there  is  no  considera- 
tion for  its  payment  when  the  enjoy- 
ment of  the  rented  premises  ceases.  An 
action  for  use  and  occupation  will  not 
lie  where  no  actual  use  exists  or  is  bar- 
gained for.  Bates  v.  Phinney,  45  Mich. 
388. 

7  Tinder  v.  Davis,  88  Ind.  99. 

8.  Tenants  In  Common. — A  purchased 
lands  at  a  sale  by  the  administrator  of 
the  tenant  in  common,  took  possession 
of  the  entire  premises  under  a  deed 
purporting  to  convey  the  same,  but 
really  conveying  only  the  deceased  ten- 
ant's undivided  interest,  and  appropri- 
ated the  rents  to  the  entire  premises. 
Held,  that  his  possession  being  adverse 
assumpsit  for  use  and  occupation  by 
the  other  tenants  in  common  would  not 
lie  against  him.  Fielder  v.  Childs,  73 
Ala.  567. 
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the  principal  where  the  lease  is  to  an  agent  in  his  own  name.1 

The  action  cannot  be  maintained  where  there  is  a  lease  under 
seal  between  the  parties,2  or  where  there  is  no  privity  between 
the  plaintiff  and  the  person  in  possession.3 

It  will  not  lie  against  a  tenant  holding  over  after  his  term  and 
after  proceedings  have  been  commenced  for  possession;4  nor 
where  the  rent  is  payable  in  improvements  which  are  not  made;5 
nor  where  his  entry  was  under  a  third  party;6  nor  where  the 
tenant  disowns  the  landlord's  title  ;*  nor  where  the  plaintiff  is 
not  the  owner  of  the  legal  estate  or  where  the  title  is  in  contro- 
versy ;*  nor  by  an  agent  of  the  lessor  or  a  cestui  que  trust. 

The  possession  of  the  premises  by  a  mere  trespasser  is  no 
ground  for  the  action. 

0)  Landlord's  Lien  for  Rent — (i)  Lien  by  Contract.— 
The  landlord  by  lease  or  contract  frequently  obtains  a  lien  on  his 
tenant's  personal  property  to  secure  the  payment  of  rent.' 

It  may  embrace  crops  raised  on  the  premises  in  case  of  farm 
renting,10  and  may  be  not  only  for  rent  but  for  advances  made  to 
the  tenant  to  enable  him  to  raise  a  crop.11 


In  the  absence  of  an  express  contract 
a  tenant  in  common  cannot  recover 
from  his  fellow  tenant  for  use  and  occu- 
pation. Kline  v.  Jacobs,  68  Pa.  St.  57. 

1  Agent.— Kiersted  v.  Orange  etc.'R. 
Co..  55  How.  (N.  Y.)  Pr.  ci. 

2.  Lease  Under  Seal. — Where  there  is 
a  lease  under  seal  the  action  must  be  on 
the  covenant  for  rent  and  not  for  use 
and  occupation.  Kiersted  v.  Orange 
etc.  R.  Co.,  69  N.  Y.  343. 

Where  lands  are  leased  ky  deed  and 
the  lessee  covenants  to  pay  rent,  as- 
sumpsit for  use  and  occupation  will  not 
lie  to  recover  it,  although  lessee  have 
expressly  promised  to  pay  the  lessor. 
Debt  or  covenant  is  the  only  remedy. 
Codman  v.  Jenkins,  14  Mass.  93. 

Where  lessees  have  never  taken  pos- 
session, they  are  only  liable  for  rent 
upon  their  covenants  as  for  a  breach  of 
an  executory  contract.  La  Farge  v. 
Mansfield,  31  Barb.  (N.  Y.)  345. 

3.  Where  A  in  possession  leases  to 
B,  after  which  A  is  evicted  by  one  hav- 
ing a  better  title,  there  is  no  such 
privity  between  the  latter  and  B  as 
will  sustain  an  action  for  use  and  occu- 
pation. Fletcher  t>.  McFarlane,  12 
Mas?.  43;  Codman  r.  Jenkins,  14  Mass. 
93;  Allen  v.  Thayer.  17  Mass.  299. 

Where  the  tenancy  was  not  for  any 
definite  period,  the  fact  that  the  land- 
lord commenced  proceedings  against 
the  tenant  railroad  company  to  compel 
it  to  pay  for  the  lot,  which  proceedings 
resulted  in  a  surrender  of  the  posses- 
sion to  him,  will  not  prevent  his  recov- 


ering for  the  use  and  occupation  prior 
to  tire  commencement  of  those  pro- 
ceedings. Wittman  v.  Milwaukee  etc. 
R.  Co.,  51  Wis.  89. 

4.  Featherstonhaugh  v.  Bradshaw,  1 
Wend.  (N.  Y.)  134. 

In  this  case  the  action  is  in  trespass 
for  mesne  profits. 

0.  Yaybourn  v.  Ramsdell,  78  111.  6«. 

6.  Merrill  v.  Bullock,  10;  Mass.  486, 
489. 

7.  Jackson  v.  Mowry,  30  Ga.  143. 

8.  Evertson  v.  Sawver,  2  Wend.  (N. 
Y.)  507. 

9.  Wilkinson  v.  Ketler,  69  Ala.  435; 
Roth  v .  Williams,  45  Ark.  447. 

10.  A  stipulation  in  lease  that  in  case 
of  nonpayment  of  rent  when  due  the 
landlord  may  take  possession  of  the 
crop  and  apply  the  proceeds  fro  tanto 
to  the  payment  of  his  rent  gives  him  no 
right  to  the  immediate  possession  of 
the  crop.    Sheble  v.  Curdt,  56  Mo.  437. 

If  the  lease  makes  the  rents  a  per- 
petual lien  on  the  crops  the  lessor  may 
attach  the  crops  and  stock.  Fejavary  v. 
Broesch,  52  Iowa  88.  See  Jones  v. 
Webster,  48  Ala.  109;  Roberts  v.  Jacks, 
31  Ark.  597;  Davis  t\  Collier,  13  Ga. 
485;  Fowler  r.  Hawkins,  17  Ind.  211: 
Chissom  v.  Hawkins.  11  Ind.  316;  Web- 
ster v.  Nichols,  104  111.  1C0;  Gibson  v. 
Mullican,  5S  Tex.  430;  Tinker  v.  Cobb, 
39  Vt.  483;  Willmarth  v.  Pratt,  56  Vt. 
474;  Buswell  v.  Marshall,  51  Vt.  87; 
Loomis  v.  Lincoln.  24  Vt.  153;  Weed 
v.  Standley,  12  Fla.  t66. 

11.  Brown  v.  Thomas,  14  111.  App. 
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It  is  held  in  some  courts  that  a  lien  on  crops  cannot  be  given 
in  advance  of  their  being  planted,1  and  it  may  be  made  to  in- 
clude other  personal  property  brought  on  the  premises  by  the 
tenant  ;*  or  upon  the  tenant's  improvement  made  thereupon.3 

The  lien  is  not  confined  to  the  crop  of  the  tenant  but  is  ex- 
tended to  that  of  the  subtenant,4  and  to  the  individual  property 

2.  Wisner  v.  Ocumpaugh,  71  N.  Y~ 
113;  McCaffey  v.  Wooden,  65  N.  Y. 
450;  Hale  v.  Omaha  Nat.  Bank,  49  N. 
Y.  626. 


42S;  Foster  v.  Westmoreland,  52  Ala. 
223;  Varner  v.  Rice,  39  Ark.  344; 
Meyer  t>.  Bloom,  37  Ark.  43;  Lathrop 
v.  Clewis,  63  Ga.  286;  Kennard  v.  Har- 
vey, 80  Ind.  37;  Haywood  v.  O'Brien, 
tfi  Iowa  537;  Lufkin  v.  Preston,  52 
Iowa  235.  See  Westmoreland  v.  Fos- 
ter. 60  Ala.  448. 

A  landlord's  statutory  lien  on  ten- 
ants' crops  for  money  advanced  to  aid 
in  their  cultivating  is  superior  to  that 
of  any  other  person  for  former  advances 
under  former  contract,  whether  in  form 
of  a  mortgage,  statutory  note  or  other 
obligation,  and  although  given  before 
landlord  made  advances  and  after  the 
contract  of  renting  commenced.  Wells 
v.  Thompson,  50  Ala.  84. 

A  landlord  is  entitled  to  the  first  lien 
upon  the  crop  for  rents  due  and  ad- 
vancements made.  North  Carolina 
Code,  $  1754.  Supplies  necessary  to  make 
and  save  a  crop  are  such  articles  as  are 
in  good  faith  furnished  to  and  received 
by  the  tenant  for  that  purpose.  And  it 
was  proper  in  the  court  to  leave  it  to 
the  jury  to  find  whether  upon  the  evi- 
dence a  mule  and  wagon,  etc.,  were 
treated  as  advancements.  Held, 
further:  Where  landlord  and  tenant 
undertake  by  collusion  and  fraud  to 
create  an  indebtedness  to  the  former, 
under  color  of  "advancements,"  to  the 
prejudice  of  creditors  of  the  tenant, 
such  transaction  will  not  be  sustained. 
Ledbetter  v.  Quick,  90  N.  Car.  276; 
Montague  v.  Mial,  89  N.  Car.  137; 
Livingston  v.  Farish,  89  N.  Car.  140; 
Womble,  v.  Leach,  83  N.  Car.  84. 

In  some  of  the  States  the  lien  is 
created  not  only  for  rent  of  the  prem- 
ises demised,  but  for  advances  made  by 
the  landlord  to  the  tenant  for  the  pur- 
poses of  enabling  him  to  raise  a  crop. 
Dunn  v.  Spears,  5  S.  Car.  17.  See 
Wilkinson  v.  Ketler,  69  Ala.  435. 

1.  In  Kentuchy,  a  tenant  cannot 
pledge  a  future  crop  for  rent.  Vinson 
v.  Hallowell,  10  Bush  (Ky.)  538. 

It  is  competent  for  a  landlord  and 
tenant  to  agree  that  hay  raised  upon 
the  premises  shall  remain  the  property 
of  the  landlord  until  the  rent  is  paid. 
McCombs  v.  Becker,  5  Thomp.  &  C. 
(N.  Y.)  550. 


An  express  provision  in  a  lease  giving 
the  lessor  a  lien  on  specific  personal 
property  used  by  the  lessee  upon  the 
leased  premises  is  good"  against  the  les- 
see and  his  assignee  in  bankruptcy 
when  not  in  conflict  with  any  statute. 
McLean  v.  Klein,  3  Dill.  (U.  S.)  113. 

3.  Levy  v.  Twfname,  42  Ga.  249; 
Webster  v.  Nichols,  104  III.  160;  Hart- 
well  v.  Kelly,  117  Mass.  235. 

The  provision  in  a  lease  that  the 
lessor  is  to  have  a  lien  on  all  the  per- 
sonal property  of  the  tenant  on  the  prem- 
ises in  the  same  manner  as  in  case  of 
chattel  mortgages  does  not  constitute  a 
bargain  and  sale  or  a  chattel  mortgage, 
nor  is  any  present  lien  created  thereby 
in  favor  of  the  lessor.  It  is  but  a  li- 
cence revocable  at  the  election  of  the 
lessee,  and  if  the  property  is  taken  by 
the  lessor  against  the  protest  of  the 
lessee  it  is  tortious.  McCaffrey  v. 
Wooden,  62  Barb.  (N.  Y.)  316. 

Where  by  the  terms  of  the  lease  a 
lien  was  reserved  on  any  and  all  goods, 
wares  and  merchandise  therein,  or 
thereafter  to  be  put  in,  on  or  about  the 
building,  it  does  not  include  teams  and 
wagons  used  by  the  lessee  in  delivering 
goods  to  his  customers,  nor  notes  and 
accounts  due  him.  Van  Patten  v.- 
Leonard,  55  Iowa  520. 

Where  the  lease  contained  the  fol- 
lowing provision:  "Whenever  any  of 
the  products  of  the  farm  shall  be  sold 
or  disposed  of  all  proceeds  shall  be 
paid  to  B  (the  landlord)  until  he  shall 
receive  the  full  rent  of  the  said  farm 
yearly,"  it  is  a  mere  personal  covenant, 
and  does  not  give  a  lien  on  the  crop. 
Barber  v.  Marble,  2  Thomp.  Si  C.  (N. 
Y.)  114. 

4.  Lien  Extends  to  Subtenants.— The 

lien  of  the  landlord  is  in  no  sense  im- 
paired by  his  tenant  subletting  the 
premises.  Montague  v.  Mial,  89  N. 
Car.  137. 

A  distraint  running  against  the  crops 
of  the  tenant  may  be  levied  on  the 
crops  of  an  under  tenant  raised  on  the 
premises.    Agee  v.  Mayer,  71  Ala.  88. 
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of  partners  of  a  firm  of  tenants,1  and  may  attach  to  the  effects 
of  third  persons  in  the  possession  of  the  tenant  so  long  as  they 
are  on  the  demised  premises*  but  usually  the  property  of  third 
persons  is  unaffected  thereby.3 

The  lien  of  the  landlord  cannot,  as  to  third  parties,  be  made 
to  extend  to  other  indebtedness  of  the  tenant  to  his  landlord,* 
or  to  rents  that  may  possibly  become  due  for  another  term  or 
tenancy.5 

Sometimes  the  lien  for  the  rent  for  each  tract  of  land  is  con- 
fined to  the  crop  grown  upon  that  tract,8 


And  where  the  landlord  levied  on  the 
crops  of  the  subtenant  who  had  paid 
his  rent  to  his  immediate  landlord,  a  re- 
lease of  such  levy  does  not  forfeit  his 
right  to  levy  on  other  portions  of  the 
crop,  or  to  proceed  against  a  third  per- 
son who,  with  notice  of  the  lien,  sold 
the  crop.  Robinson  v.  Lehman,  72  Ala. 
401. 

The  lien  of  the  landlord  upon  the 
crops  of  the  under  tenant  for  the  rent 
due  from  the  tenant  in  chief  does  not 
arise  unless  the  rent  is  payable  in  crops. 
Lehman  v.  Howze,  73  Ala.  302. 

The  landlord  has  a  lien  on  the  entire 
crop  grown  on  the  rented  lands  for  the 
rent  of  the  current  year,  whether  \t  be 
grown  by  the  tenant  himself  or  by  a 
subtenant;  and  when  a  bale  of  cotton 
is  placed  at  the  ginhouse,  and  set  apart 
for  the  landlord  in  satisfaction  of  his 
claim  for  rent,  the  title  of  the  landlord 
is  thereby  perfected,  and  he  may  main- 
tain trover  against  anyone  who  after- 
wards converts  the  cotton.  Steinhart  v. 
Bell,  80  Ala.  203. 

An  attachment  sued  out  by  the  land- 
lord for  the  recovery  of  rent,  the  man- 
date of  which  runs  merely  against  the 
crops  of  the  tenant  in  chief,  authorizes 
a  levy  of  the  writ,  not  only  on  the 
crops  of  the  tenant  in  chief,  but  also  on 
the  crops  raised  on  the  rented  premises 
by  the  under  tenant.  Agee  v.  Mayer, 
71  Ala.  88. 

1.  In  Louisiana,  it  extends  to  stock 
upon  the  premises  in  the  possession  of 
the  tenant  and  belonging  to  him.  Suc- 
cession of  Gayle,  21  La.  An.  487. 

And  to  the  individual  property  of 
partners  of  the  firm  of  tenant.  Hynson 
v.  Cordukes,  2t  La.  An.  553. 

2.  Where  the  lien  of  the  landlord  at- 
tached to  the  effects  of  third  person 
contained  by  his  consent  on  the  de- 
mised premises  such  lien  ceases  on  their 
removal.  Merrick  v.  La  Hache,  27  La. 
An.  87;  Langsdorf  v.  Le  Gardeur,  27 
La.  An.  363. 


3.  Landlord'!  Lien  Does  Not  Include 
Property  of  Strangers. — Materials  sent 
by  a  third  person  to  a  tenant  are  not 
liable  to  the  landlord's  lien,  where  such 
materials  are  to  be  manufactured  and 
sold.  Colman  v.  Fairbank,  28  La.  An. 
93- 

The  fact  that  property  is  used  in  con- 
nection with  the  business  of  the  tenant 
carried  on  on  the  demised  premises  is 
not  sufficient  to  give  the  landlord  a  lien. 
Van  Patten  v.  Leonard,  55  Iowa  520. 

Nor  are  the  goods  of  a  principal  in 
the  store  of  his  commission  merchant. 
McCrary  v.  Claflin,  37  Md.  435. 

The  owner  of  a  hotel  has  no  lien  for 
rent  on  property  owned  by  the  tenant's 
wife,  even  though  it  was  used  in  fur- 
nishing the  hotel.  Perry  v.  Waggoner, 
68  Iowa  403. 

4.  A  rent  contract,  which  includes 
other  indebtedness  in  the  amount  ex- 
pressed as  rent,  is  a  lien  on  the  tenant's 
crop  for  only  the  amount  of  the  rent; 
and  in  a  contest  between  the  landlord 
and  another  encumbrancer  on  the  crop 
the  latter  may  show  the  true  amount 
due  the  landlord  for  rent. 

A  mortgagee  of  a  tenant's  crop  can- 
not replevy  it  from  the  landlord  without 
first  paying  to  him  the  amount  due  him 
for  rent.  Roth  v.  Williams,  45  Ark. 
447- 

5.  Texas  Statute. — The  provision  of 
the  statute  which  continues  the  land- 
lord's Ken  in  force  so  long  as  the  tenant 
shall  occupy  the  rented  premises,  ap- 
plies only  when  the  lien  has  attached  to 
the  property  of  the  tenant  by  reason  of 
rents  due  or  such  as  are  accruing  and 
will  certainly  become  due  under  the 
particular  tenancy.  It  does  not  fix  the 
lien  on  the  tenant's  property  for  any 
rents  that  may  possibly  become  due  for 
another  term  or  tenancy,  whether  such 
term  be  created  by  contractor  by  hold- 
ing over.  Hempstead  etc.  Assoc.  v. 
Cochran,  60  Tex.  620. 

6.  The  special  lien  given  by  statute 
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but  usually  the  lien  extends  over  the  entire  crop  for  the  rent  of 
«ach  parcel.1 

(2)  Lien  by  Statute. — The  lien  of  the  landlord  for  rent  is  usu- 
ally created  by  statute,  and  the  extent  of  such  lien  and  methods 
of  enforcing  it  are  r-egulated  thereby.* 


on  the  crop  is  only  for  the  rent  of  the 
land  which  produces  it.  All  other  liens 
for  rent  attach  only  from  the  date  of 
the  levy  of  the  distress  varrant.  Wor- 
rill  v.  Barnes,  57  Ga.  404. 

Renting  separate  tracts  to  a  tenant 
gives  the  landlord  a  lien  on  each  crop 
for  the  rent  of  the  parcels  on  which  the 
crop  is  grown.  Nelson  v.  Webb,  54 
Ala.  436. 

1.  The  statutory  lien  of  the  landlord 
extends  over  the  entire  crop  grown  that 
year,  and  where  the  crop  of  oats  had 
been  divided  and  delivered  but  default 
made  in  payment  of  the  rent  due  from 
the  corn  crop,  held,  that  the  landlord 
had  a  lien  upon  the  remainder  of  the 
oats  for  the  rent  due  vpon  the  corn. 
Prettyman  v.  Unland,  77  111.  206. 

If  a  landlord  bring  an  action  against 
•one  who  has  purchased  the  crop  from 
the  tenant,  the  purchaser  may  set  up  in 
defence  the  landlord's  waiver  of  his 
lien.    Stoelker  v.  Wooten,  80  Ala.  610. 

8.  Kennedy  v.  Reames,  15  S.  Car. 
548;  Cathcart  v.  Turner,  18  Fla  837; 
Scaife  v.  Stovall,  67  Ala.  237;  Paine  v. 
Aberdeen  etc.  Hotel  Co.,  60  Miss.  360; 
Hempstead  etc.  Assoc.  v.  Dochran,  60 
Tex.  620;  Worrill  v.  Barnes,  57  Ga. 
404;  English  v.  Duncan,  14  Bush  (Ky.) 
.377;  Prettyman  v.  Unland,  77  111.  206. 

Alabama. — Lake  v.  Gaines,  75  Ala. 
143;  Jackson  v.  Bain,  74  Ala.  328;  Rob- 
inson v.  Lehman,  72  Ala.  401. 

Where  the  husband  occupies  and 
■cultivates  lands  which  belong  to  his 
wife  and  her  brothers  and  sisters  in 
common,  no  trust  or  equity  attaches  to 
the  crops  after  he  has  gathered  and  sold 
them,  as  in  favor  of  the  other  tenants 
in  common,  which  they  can  assert 
against  the  purchaser.  Kennon  v. 
Wright,  70  Ala.  434. 

The  statutory  provision  giving  a 
landlord  a  lien  upon  the  crops  grown 
upon  the  rented  premises,  and  his 
remedy  by  attachment,  cannot  be  pur- 
sued by  one  to  whom  a  note  for  rent 
has  been  transferred.  Foster  v.  West- 
moreland, 52  Ala.  223. 

Arkansas. — Varner  v.  Rice,  39  Ark. 
344;  Hammond  v.  Harper,  39  Ark.  248; 
Bloom  v.  McGehee,  38  Ark.  329. 

In  Arkansas,  where  a  lease  reserves 
the  rest  in  favor  of  the  landlord  upon 


the  crops,  and  provides  that  they  should 
not  be  removed  until  the  rent  was  paid, 
the  lien  constitutes  a  mortgage.  Mitch- 
ell v.  Badgett,  33  Ark.  387. 

District  of  Columbia. — Fowen  v.  Rap- 
ley,  15  Wall.  (U.  S.)  328. 

In  the  District  of  Columbia  the 
landlord  cannot  attach  for  rent  the 
prdperty  of  his  tenant  that  was  re- 
moved from  the  premises  before  the 
rent  fell  due.  Wallach  v.  Chesley,  2 
Mackey  (D.  C.)  209. 

Florida. — Blanchard  v.  Raines,  20 
Fla.  467. 

As  between  landlord  and  tenant,  the 
tenant  cannot  claim  an  exemption  from 
levy  and  sale  of  the  products  of  the 
land  rented  as  against  the  claim  for 
rent  or  for  supplies  purchased  by  the 
landlord  to  support  the  tenant  and  his 
family  or  to  cultivate  the  land,  the  title 
of  the  tenant  thereto  being  subordinate 
to  the  lien  created  by  the  statute.  Cath- 
cart v .  Turner,  18  Fla.  837. 

Georgia. — McCray  v.  Samuel,  65  Ga. 
739;  Saulsbury  v.  McKellar,  59  Ga.  301. 

A  special  lien  dates  from  maturity  of 
crop  and  general  lien  from  levy  of  dis- 
tress warrant;  mere  transfer  of  a  note 
given  for  rent  made  in  writing  before 
either  of  these  events  happens,  is  not 
an  assignment  of  any  lien.  Lathrop  v. 
Clewis,  63  Ga.  282. 

Illinois. — Webster  v.  Nichols,  104  111. 
160;  Wetzel  v.  Mayers,  91  III.  497; 
Hunter  v.  Whitfield,  89  III.  229; 
Thompson  v.  Mead,  67  111.  395. 

The  English  statute  of  8th  Anne,  ch. 
14,  giving  a  landlord  a  lien  generally 
upon  the  goods  and  chattels  of  the  ten- 
ant, was  never  in  force  in  Illinois.  Her- 
ron  v.  Gill,  112  III.  247. 

In  Illinois,  the  landlord's  lien  upon 
crops  grown  upon  the  demised  prem- 
ises in  any  year  for  the  unpaid  rent  of 
that  year  does  not  depend  upon  the 
levy  of  a  distress  warrant,  but  takes 
precedence  of  an  attaching  creditor, 
who  begins  his  attachment  before  the 
issuing  of  the  distress  warrant.  Mead 
v.  Thompson,  78  111.  62. 

Indiana. —  Kennard  v.  Harvey,  80 
Ind.  37. 

Iowa.— Holden  v.  Cox,  60  Iowa  449; 
Richardson  v.  Peterson,  58  Iowa  724; 
Thorpe  v.  Fowler,  57  Iowa  541. 
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(3)  General  Nature  of  Lien. — The  statutory  lien  in  favor  of 
the  landlord  is  not  assignable  unless  made  so  by  statute.1 

The  relation  of  landlord  and  tenant  must  exist  in  order  that 
a  lien  shall  attach.* 

Where  the  lien  is  upon  the  crop,  it  attaches  as  soon  as  there 
is  a  crop  planted,8  but  on  other  property  brought  on  the  prem- 
ises the  lien  attaches  as  soon  as  the  term  commences.4 


1. — Conwell  v .  Kuvkendall,  29 
Kan.  707;  Tarpy  v.  Persihg,  27  Kan. 
745;  Neifert  v.  Ames,  26  Kan.  516. 

Kentucky. — Stone  v.  Bohm,  79  Ky. 
141;  English  v.  Duncan.  14  Bush  (Ky.) 
377- 

In  Kentucky,  the  statute  gives  the 
landlord  a  superior  lien  on  the  prop- 
er: .  on  the  demised  premises,  to  the  ex- 
tent of  one  year's  rent,  continuing  so 
long  as  the  tenant  remains  on  the  prem- 
ise;!. English  v.  Duncan,  14  Bush  (Ky.) 
377- 

Loulslana. — Marshall    v.  Knox,  16 

Wall.  (U.  S.)  551. 

Mississippi. — Fitzgerald  v.  Fowlkes, 
60  Miss.  270;  Dunn  v.  Kelly,  57  Miss. 
825;  Love  r.  Law,  57  Miss.  596. 

The  Mississippi  act  of  April  17th, 
187 ;,  was  designed  to  secure  the  land- 
lord on  the  crop  itself  for  his  rent  as 
against  any  debt  contracted  by  the  ten- 
ant.   Arbuckle  v.  Nehms,  50  Miss.  556. 

New  Jersey. — Van  Horn  v.  Goken,  12 
Vroom  (N.  J.)  499. 

North  Carolina. — Montague  v.  Mial, 
S9  N.  Car.  137;  Durham  v.  Speeke,  82 
N.  Car.  87;  State  v.  Rose,  90  N.  Car. 
712. 

In  North  Carolina,  the  landlord  is  en- 
titled to  a  first  lien  on  his  tenant's  crop 
for  rent  due  and  advancements  made; 
the  advancements,  however,  must  be  in 
good  faith  and  necessary  to  make  or 
save  the  crop.  Ledbetter  v.  Quick,  90 
N.  Car.  276. 

Pennsylvania. — Edward's  Appeal,  105 
Pa.  St.  103. 

South  Carolina.. — Kennedy  v.  Reames, 
15  S.  Car.  54S. 

Tennessee.  —  Richardson  v.  Blake- 
more,  ti  Lea  (Tenn.)  290;  Lewis  v. 
Mahone,  9  Baxt.  (Tenn.)  374. 

In  Tennessee,  when  the  landlord's 
inchoate  lien  has  been  made  specific  by 
attachment  it  relates  back  to  the  date  of 
the  contract  and  overreaches  any  title 
acquired  by  a  purchaser  from  the  ten- 
ant, although  without  notice.  Phillips 
v.  Maxwell,  57  Tenn.  25. 

Texas. — Tcmpleman  r.  Gresham.  61 
Tex.  50;  Hempstead  etc.  Assoc.  i\  Coch- 


ran, 60  Tex.  620;  Bourcier  v.  Edmond- 
son,  58  Tex.  675. 

1.  The  endorsement  of  the  contract 
by  the  landlord  before  the  liens  are 
complete,  is  not  an  assignment  of  such 
liens.    Lathrop  v.  Clewis,  63  Ga.  2SJ. 

A  landlord's  lien  for  rent  is  for  his 
personal  benefit  and  does  not  pass  to  an 
assignee  of  the  rent  debt.  When  a  note 
for  rent  is,  by  consent  of  all  parties,  ex- 
ecuted by  the  tenant  to  a  creditor  of  the 
landlord,  to  be  held  as  collateral  security 
for  a  debt,  and  it  is  afterwards  redeliv- 
ered by  the  creditor  to  the  landlord, 
this  revives  the  landlord's  lien,  which 
before  was  dormant,  and  unites  in  him 
the  debt  and  the  right  to  enforce  satis- 
faction out  of  the  crop;  and  in  the  ac- 
tion the  payee  in  the  note  may  well  be 
made  a  party  for  the  protection  of  the 
tenant.  Vafner  v.  Rice,  39  Ark.  344. 

The  acceptance  by  a  tenant  of  an 
order  from  the  landlord  to  a  third  per- 
son gives  such  person  an  equitable  lien 
on  the  rent  which  will  prevail  against 
that  of  a  subsequent  mortgagee  of  the 
lessor  with  notice.  Abrams  r.  Sheehan, 
40  Md.  446. 

The  landlord's  lien  does  not  follow 
the  assignment  of  the  rent  note,  but  if 
the  crop  be  delivered  by  the  tenant  to 
pay  the  note  to  one  who  holds  it  as  col- 
lateral security,  his  title  and  possession 
will  be  upheld  as  against  the  claim  of 
one  to  whom  the  tenant  has  mortgaged 
the  crop.    Meyer  v.  Bloom,  37  Ark.  43. 

2.  Hardin  v.  Pulley,  79  Ala.  381. 

8.  The  lien  of  a  landlord  is  a  charge 
upon  the  crop  and  accrues  as  soon  as 
there  is  any  crop  upon  which  it  may 
attach.  It  depends  in  no  manner  upon 
the  maturity  of  the  rent,  and  it  is  su- 
perior to  an  attachment.  Sevier  v. 
Shaw,  25  Ark.  417. 

In  Illinois,  the  lien  of  the  landlord  as 
to  crops  attaches  from  the  time  of  the 
commencement  of  their  growth.  Watt 
v .  Scofield,  76  111.  261. 

4.  The  landlord's  lien  for  rent,  except 
upon  the  crop  raised  on  the  land,  does 
not,  under  the  law  of  Georgia,  take  pre- 
cedence of  a  judgment  rendered  prior 
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The  lien  is  an  incident  attached  by  the  statute  to  the  relation 
of  landlord  and  tenant,  and  does  not  change  the  ownership  of 
the  crops  or  put  any  restraint  upon  the  tenant's  unqualified  right 
to  their  enjoyment,  except  in  so  far  as  may  be  necessary  to  pre- 
serve the  lien.1 

(4)  Extent  of  Lien. — The  statutes  under  which  the  landlord's 
lien  is  created  are  so  varied  in  their  extent  that  but  few  general 
rules  are  deducible  from  the  decisions  rendered  thereunder. 

As  a  general  principle,  where  a  lien  is  created  by  statute,  its 
superiority  as  to  other  liens  of  third  parties  does  not  depend 
upon  the  levy  of  a  distress  warrant.* 

The  lien  of  the  landlord  does  not  extend  beyond  the  amount 
of  his  rent,  as  against  mortgagees  of  the  tenant.8 

And  where  the  lien  is  upon  crops,  the  lien  is  confined  to  the 
crop  on  each  distinct  parcel  of  land  demised.    The  landlord  who 

to  the  levy  of  the  distress  warrant,  1871.  the  preferred  debts.    Scaife  v.  Stovall, 

Levy  v.  Tuirname,  4}  Ga.  249.  67  Ala.  237. 

Where  a  tenant  leases  property  for  a  2.  So  far  as  crops  are  concerned  the 

term  of  years,  the  lien  of  the  landlord  levy  of  the  distress  warrant  is  not  es- 

attaches  at  the  commencement  of  the  sential  to  protect  the  landlord's  liens, 

term,  upon  the  property  brought  upon  He  may  tale  possession  of  the  crop  as 

the  demised  premises,  for  the  rent  to  against  a  purchaser  to  the  extent  of  his 

become  due  or  that  will  accrue  during  lien,  and  the  fact  that  such  purchaser 

the  entire  term.    The'  landlord  may  knew  that  the  tenant  lived  upon  the 

have  an  injunction  to  restrain  the  sale  farm  the  year  the  crops  were  grown, 

and  removal  of  the  property  from  the  and  that  the  landlord  was  living  there 

demised  premises,  by  the  tenant  or  his  when  the  sale  was  made,  is  sufficient  to 

assignee.    Garner  v.  Cutting,  32  Iowa  charge  him  with  notice  of  the  lien  if 

547.  indeed  it  is  necessary.    Hunter  v.  Whit- 

In  Georgia,  the  lien  of  a  landlord  field,  89  111.  229.    Compare  infra,  this 

upon  the  property  of  his  tenant  does  tit.,  Distress. 

not  attach  as  against  a  purchaser  from  8.  Where  a  tenant  mortgages  his 
the  tenant  until  the  issue  of  a  distress  crop,  and  the  landlord  and  tenant  ar- 
warrant,  except  upon  the  crops  made  range  to  include  other  indebtedness 
on  the  premises.  Hobbs  v.  Davis,  50  besides  the  rent  in  the  landlord's  lien, 
Ga.  213.  And  this  rule  applies  to  the  the  mortgagee's  interest  is  not  affected, 
crop  prior  to  the  act  of  1873.  Johnson  except  as  to  the  amount  of  rent.  A 
v.  Emanuel,  50  Ga.  590.  creditor  having  a  lien  on  property  for  a 
1.  Under  the  present  Alabama  stat-  debt  cannot,  even  by  agreement  with 
utes  (Code,  3467-78),  the  lien  is  his  debtor,  apply  any  part  of  the  prop- 
extended  and  enlarged  in  some  respects,  erty  to  a  debt  which  is  not  a  lien  upon 
but  is  silent  as  to  the  persons  in  whose  it,  to  the  prejudice  of  a  junior  lienor  on 
possession  the  crop  may  be  levied  on  by  the  same  property,  but  must  apply  it 
attachment,  leaving  that  question  to  be  only  to  his  lien  debt,  leaving  the  residue, 
determined  by  the  principles  of  the  com-  after  its  payment,  to  the  debt  of  the 
raon  law.  The  landlord's  lien  is  an  in-  junior  lienor.  But  a  creditor  who  has 
cident,  attached  by  the  statute  to  the  no  lien  on  the  property  at  the  time  of 
relation  of  landlord  and  tenant,  and  is  the  appropriation,  cannot  complain  of 
a  simple  legal  right  to  charge  the  par-  its  appropriation  to  a  debt  which  is  not 
ticular  property  with  the  payment  of  a  lien.  A  landlord  must  refrain  from 
the  particular  debts,  and  it  does  not  an  active  injury  to  a  junior  lienor  upon 
change  the  ownership  of  the  crops,  the  crop,  but  he  is  under  no  obligation 
which  resides  in  the  tenant,  nor  put  any  to  collect  the  latter's  dehts,  or  to  hus- 
restraint  on  the  tenant's  unqualified  band  the  crops  to  pay  both  debts.  If 
right  to  their  enjoyment,  except  such  as  part  is  dissipated  by  the  tenant  he  may 
is  necessary  to  preserve  the  lien,  as  the  take  the  residue  for  his  rent.  Ham- 
primary  charge  for  the  satisfaction  of  mond  v.  Harper,  39  Ark.  249. 
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rents  several  parcels  to  the  same  tenant  only  has  a  lien  upon  the 
crop  on  each  fcr  the  rent  of  that  particular  parcel.1 

If  the  lien  is  extended  beyond  the  crop,  upon  other  property 
of  the  tenant,  the  lien  only  remains  good  as  to  third  parties  while 
such  property  remains  on  the  demised  premises.* 

The  landlord's  lien  is  superior  to  that  of  the  mortgagee  with 
notice  of  the  tenancy,3 


Where  a  tenant  gave  his  landlord  a 
lien  endorsed  upon  the  lease,  for  rent 
remaining  due  from  the  previous  year, 
it  was  held  that  as  between  landlord  and 
tenant  the  former  had  a  lien  on  the 
crops  for  the  unpaid  rent  of  both  years, 
but  that  the  lien  for  the  unpaid  rent  of 
the  previous  year  was  not  good,  as 
against  a  purchaser  without  notice. 
Knowledge  that  the  landlord  claimed 
the  entire  crop  for  unpaid  rent  of  the 
previous  year  would  not  charge  the  pur- 
chaser. Prettyman  v.  Unland,  77  111. 
206. 

1.  Nelson  v.  Webb,  54  Ala.  436. 

A  landlord's  lien  covers  the  whole 
and  every  part  of  the  tenant's  crop;  and 
his  release  of  a  part  of  it  will  not  sub- 
ordinate his  lien  on  the  balance  to  the 
lien  of  a  mortgagee  upon  the  crop. 
Lemay  v.  Johnson,  35' Ark.  225. 

Under  the  Missouri  statute  (R.  S., 
$  3°$3)  tne  landlord  has  a  Hen  upon 
the  whole  crop  grown  on  the  demised 
premises,  but  the  tenant  is  not  pro- 
hibited from  removing  any  portion  of  it, 
but  he  shall  not  remove  or  dispose  of  it 
so  as  to  endanger  or  hinder  the  land- 
lord's collection  of  the  rent  (R.  S.,  § 
3091 ),  and  this  is  a  question  for  the  jury, 
but  is  not  to  be  determined  with  refer- 
ence to  any  property  the  tenant  may 
have  elsewhere.  Haseltine  v.  Ausher- 
man,  87  Mo.  410. 

2.  Stone  v.  Bohm,  79  Ky.  141. 

Not  so,  however,  against  bona  fide 
purchasers  who  take  the  property  off 
the  premises.  Stone  v.  Bohm,  79  Ky. 
141. 

The  lien  of  a  landlord  on  his  tenant's 
property,  other  than  his  crops,  is  su- 
perior to  all  junior  liens  so  long  as  the 
property  remains  -on  the  premises,  but 
cannot  prevail  over  prior  liens,  or  on 
the  rights  of  bona  fide  creditors  after 
the  property  has  been  removed  from  the 
premises.  Hadden  v.  Knickerbocker, 
70  111.  677. 

3.  The  lien  is  superior  to  the  lien  of  a 
mortgage  given  for  advances  made  to 

,  enable  the  tenant  to  make  the  crop,  the 
mortgagee  having  notice  of  the  tenancy. 
Smith  v.  Meyer,  25  Ark.  609. 


The  lien  exists  for  a  crop  rent  the 
same  as  if  payable  in  money.  Toler  v. 
Seabrook,  39  Ga.  14. 

Where  during  the  term  another 
lease  was  executed  between  the  same 
parties  for  the  same  property,  the  lien 
of  the  landlord,  under  the  second,  upon 
property  upoa  the  premises  at.  the  time 
of  the  change  is  not  postponed  to  the 
chattel  mortgage  executed  prior  to 
such  change,  and  of  which  the  landlord 
had  no  knowledge.  Rollins  v.  Proctor, 
56  Iowa  326. 

Where  the  proceeds  of  a  tenant's 
crop  are  in  the  hands  of  a  receiver,  ap- 
pointed by  the  court  in  a  suit  by  mort- 
gagee, to  foreclose  his  mortgage  on  it, 
the  landlord  of  the  tenant  may  inter- 
plead, and  enforce  his  lien  for  rent  upon 
the  proceeds,  whether  the  rent  was  to 
be  paid  in  money  or  a  portion  of  the 
crop,  or  other  property,  or  services. 
Lemay  v.  Johnson,  35  Ark.  225. 

A  landlord's  lien  on  the  crop  for 
rent  is  superior  to  the  lien  of  a  mort- 
gagee, and  the  mortgagee  cannot  re- 
cover the  crop  from  one  holding  it  for 
payment  of  rent  without  first  tender- 
ing the  rent  due.  Buck  v.  Lee,  36  Ark. 
5*5- 

A  landlord's  lien  upon  the  tenant's 
crop  for  rent  is  superior  to  that  of  a 
mortgagee.  Meyer  v.  Bloom,  37  Ark. 
43- 

Where  a  landlord  has  advanced  mo- 
ney to  a  tenant  to  pay  for  picking,  gin- 
ning, baling  and  hauling  the  cotton  upon 
which  he  has  a  lien  for  his  rent,  and  the 
tenant  has  delivered  to  him  a  part  ot 
the  cotton  in  payment  of  such  advances, 
the  trustee  in  a  deed  of  trust  on  the 
cotton  for  supplies  furnished  the  tenant 
cannot  recover  the  cotton  from  the 
landlord,  though  the  advances  were 
made  after  the  landlord  had  notice  of 
the  deed  of  trust,  if  it  appears  that  they 
were  used  for  the  common  good  of  those 
interested,  and  were  essential  in  order 
that  the  crop  of  cotton  might  have  been 
made  available  to  the  parties  interested. 
And  the  right  of  the  landlord  in  such 
case  is  no  more  than  would  be  the  right 
of  any  other  party  in  interest  making 
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or  the  lien  of  a  judgment  creditor.1  A  purchaser  of  a  tenant's 
crop  charged  with  a  lien  in  favor  of  the  landlord  may  be  com- 
pelled to  respond  in  an  action  of  assumpsit  for  the  amount  of 
the  rent ; 2 


advances,  in  like  circumstances.  Strauss 
v.  Baley,  58  Miss.  131. 

Possession  of  land  under  a  bond  for 
title,  which  does  not  provide  for  posses- 
sion, is  not  evidence  of  ownership  which 
will  estop  the  obligor  in  the  bond  from 
asserting  a  landlord's  lien,  under  an 
alternate  contract  that  the  obligee 
should  pay  rent  if  he  failed  to  pay  the 
purchase  money ;  and  a  merchant,  who 
takes  a  deed  of  trust  on  the  crop  to  be 
grown  by  the  obligee  on  the  land,  and 
makes  advances  thereunder,  without 
hearing  of  the  alternate  rent  contract, 
relies  on  the  title -bond  at  his  peril,  and 
his  claim  is  subordinate  to  the  landlord's 
lien  upon  the  products.  Bacon  v.  How- 
ell, 60  Miss.  362. 

The  landlord's  lien  upon  the  tenant's 
chattel  for  rent  is  superior  to  a  creditor's 
hen  upon  a  trust  deed  which  was  made 
after  the  chattels  were  placed  on  the 
premises;  and  although  the  landlord 
had  taken  no  steps  to  enforce  the  lien 
until  after  the  proceedings  by  the 
creditor.  If  the  creditor  foreclose  in 
equity,  the  landlord's  claim  will  be  or- 
dered first  paid  out  of  the  proceeds  of 
the  6ale.  Bryan  v.  Sanderson,  3  Mac- 
Arthur  (D.  C.)  402. 

1.  Where  a  landlord  has  received  from 
his  tenant  cotton  produced  on  the  leased 
premises  in  payment  of  the  rent  thereof, 
and  for  supplies  furnished  the  tenant, 
his  claim  thereto  is  paramount  to  a 
judgment  lien  operative  against  the  cot- 
ton before  its  delivery  to  the  landlord. 
Okolona  Savings  Institution  v.  Trice, 
60  Miss.  262. 

Where  a  landlord  expressly  reserves 
a  lien  on  the  movable  machinery  of  a 
factory  for  the  purchase  money  and 
rent,  with  permission  to  the  tenant  to 
remove  the  same  and  substitute  another 
as  good,  the  lien  is  superior  to  that  of 
attaching  creditors  of  the  tenant.  Met- 
calfe v.  Fosdick,  23  Ohio  St.  114. 

A  landlord  who  has  taken  possession 
of  a  growing  crop  under  a  verbal  con- 
tract giving  him  a  lien  for  advance- 
ments, has  priority  over  a  levy  thereon 
made  by  an  execution  creditor.  Jones 
v.  Avant,  41  Tex.  650. 

Cotton  delivered  by  a  tenant  to  the 
landlord  for  rent  having  been  seized  un- 
der legal  process  at  the  instance  of  the 
holders  of  the  latest  lien,  the  landlord 


is  entitled  to  recover  from  the  sheriff 
the  highest  value  of  the  cotton  at  any 
time  between  the  seizure  and  trial,  with 
interest  from  the  date  of  seizure.  Car- 
ter v.  Du  Pre,  18  S.Car.  179. 

A  tenant  entered  under  a  verbal 
agreement,  but  refused  to  sign  a  written 
lease  until  near  the  close  of  his  tenancy, 
when  he  signed  it,  dating  from  the  time 
he  took  possession.  The  next  day  his 
goods  were  levied  on  under  execution 
in  favor  of  a  creditor,  and  it  was  held 
that  the  landlord's  lien  could  not  be 
sustained  under  the  written  lease,  but 
could  be  under  the  verbal  lease  and  pos- 
session. Greenwood's  Appeal,  79  Pa. 
St.  294. 

When  a  tenant  rents  land  and  agrees 
to  pay  the  landlord  a  part  of  the  crop 
in  kind,  and  actually  delivers  a  part  of 
it,  which  is  afterwards  levied  on  by  a 
general  judgment  creditor  of  the  tenant, 
and  claimed  by  the  landlord  the  title 
thereto  is  in  the  latter  and  is  not  subject 
to  the  judgment  against  the  tenant.  If 
the  landlord's  lien  *had  been  foreclosed, 
it  would  be  superior  to  the  judgment  in 
claiming  a  fund  arising  from  the  sale  of 
the  crop,  and  when  the  part  of  the  crop 
to  be  paid  the  landlord  in  kind  is  fixed 
by  contract,  a  voluntary  payment  and 
delivery  is  good,  without  requiring  a 
foreclosure.  Durdin  t>.  Hill,  75  Ga.  228; 
s.  c,  58  Am.  Rep.  467.  This  case  dif- 
fers from  that  of  Stallings  v.  Harrold, 
60  Ga.  47S. 

A  ground  landlord  has  a  lien  for  an 
arrear  of  ground  rent,  and  where  dam- 
ages are  awarded  for  the  opening  of  a 
street  the  lien  of  the  ground  landlord  is 
entitled  to  priority  over  that  of  judg- 
ment creditors.  Powell  x>.  Whitaker 
8S  Pa.  St.  445. 

The  lien  of  the  landlord  is  superior 
to  the  claim  of  one  who  cultivated  the 
land  with  the  tenant  on  shares,  although 
the  tenant  had  promised  the  crop  to  him 
arid  although  there  was  other  property 
that  might  have  been  levied  upon- 
Alston  r.  Wilson,  64  Ga.  482. 

2.  One  who  buys  the  tenant's  crops 
with  knowledge  of  the  landlord's  lien 
for  rent,  is  liable  to  the  landlord  in  as- 
sumpsit for  the  amount  of  the  rent. 
Thornton  v.  Strauss,  79  Ala.  164. 

If  one  purchases  grain  upon  which 
the  landlord  has  a  lien,  he  becomes  re- 
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or  in  an  action  for  damages1  or  attachment.*    And  notice  to 


sponsible  to  the  landlord  for  the  value 
of  the  grain  so  purchased.  Prettyman 
f.  Unland,  77  111.  206. 

The  fact  that  a  landlord  has  a  Hen  on 
the  crop  does  not  empower  him  to  sue 
for  and  recover  it  in  trover,  or,  waiving 
the  tort,  sue  for  its  value  in  assumpsit. 
Worrill  v.  Barnes,  57  Ga.  404. 

1.  In  foiva,  the  landlord's  lien  for 
rent  due  is  not  divested  by  a  sale  of  the 
crop,  and  if  the  purchaser  has  con- 
sumed them  he  is  liable  to  the  landlord 
in  Samages.  Holden  v.  Cox,  60  Iowa 
449- 

The  loiva  statute  (§  2017)  gives  a 
landlord  a  lien  for  his  rent  upon  the 
crops  raised  on  the  demised  premises; 
.and  this  lien  is  not  divested  by  a  sale  of 
the  crops  by  the  tenant;  but  the  land- 
lord may  follow  the  crops  into  the 
hands  of  the  purchaser,  and  if  he  has 
consumed  them  he  will  be  liable  to 
the  landlord  in  damages.  Holden  v. 
Cox,  60  Iowa  449. 

A  special  action  on  the  case  lies  in 
favor  of  the  landlord,  against  a  pur- 
chaser of  the  tenant's  crop  with  notice 
of  the  landlord's  statutory  Hen  whereby 
the  lien  was  lost  and  destroyed;  but  a 
prior  waiver  of  his  lien  by  the  landlord, 
in  favor  of  the  purchaser,  is  a  defence 
to  such  action.  Stoelker  v.  Wooten, 
80  Ala.  610. 

By  virtue  of  section  1301,  Mississippi 
code  of  1880,  which  gives  the  landlord 
a  paramount  Hen  on  all  agricultural 
products  raised  on  the  leased  premises, 
and  the  act  of  1884,  (Acts  of  18S4,  p. 
80),  which,  applying  section  1362  of  the 
code  to  section  1 301,  makes  it  a  crime 
punishable  with  a  fine  for  any  person, 
with  notice  of  such  lien,  to  remove  from 
the  premises,  or  conceal,  or  to  aid  or  as- 
sist in  removing  or  concealing,  any  prop- 
erty subject  to  such  lien  without  the 
consent  of  the  landlord,  a  landlord  may 
maintain  an  action  for  damages  against 
the  purchaser,  with  notice  of  products 
subject  to  his  lien  for  rent.  Cohn  v. 
Smith,  64  Miss.  816;  Dunn  v.  Kelly, 
57  Miss.  825. 

If  the  landlord  consented  to  the  sale 
of  the  products  to  the  purchaser  thereof, 
and  such  consent  had  not  been  with- 
drawn at  the  time  of  the  sale,  then  the 
purchaser  is  not  liable  in  such  action, 
even  though  the  landlord's  consent  was 
given  without  consideration,  and  was 
not  acted  upon  nor  relied  upon  by  the 
purchaser.  Cohn  v.  Smith,  64  Miss. 
816. 


757* 


If  a  lessee  or  his  vendee  attempt 
forcibly  to  remove  property  which  U 
subject  to  landlord's  lien,  the  action  is 
trespass,  sounding  in  damages.  Cooper 
v.  Cappel,  29  La.  An.  213. 

3.  Attachment  to  Enforce  Landlord's 
Lien. — A  landlord  cannot  maintain  an 
action  for  money  had  and  received  to 
his  use  against  one  who  has  purchased 
and  sold  his  tenant's  crop  with  knowl- 
edge that  his  rent  was  due  and  unpaid. 
His  remedy,  if  any,  is  by  specific  at- 
tachment while  the  crop  is  in  the  pur- 
chaser's hands,  or  by  bill  in  equity, 
after  the  sale,  to  have  the  proceeds  ap- 
propriated to  payment  of  his  rents. 
Reavis  v.  Barnes,  36  Ark.  575.  See 
also  Knox  v.  Heliums,  38  Ark.  413; 
Abraham  z\  Hall,  59  Ala.  3S6. 

A  landlord  may  attach  a  part  of  the 
crop  after  it  has  been  sold  for  honest 
purposes  and  although  there  was 
enough  of  the  crop  left  to  pay  the  rent 
Randolph  z\  McCain,  34  Ark.  696. 

A  landlord  has  the  right  to  cause 
goods  assigned  by  the  tenant  for  the 
benefit  of  his  creditors  to  be  seized  in 
attachment  for  rent  if  they  would  oth- 
erwise be  liable,  notwithstanding  the 
assignment,  the  landlord's  claim  being 
good  against  everyone  not  a  purchaser 
in  good  faith  and"  for  value.  Paine  v. 
Aberdeen  Hotel  Co.,  60  Miss.  360. 

A  landlord's  lien  may  be  enforced  by 
attachment  in  his  own  name,  though 
the  note  for  the  rent  be  payable  to  his 
agent.  Nelson  v.  Royston,  36  Ark. 
56t. 

An  affidavit  by  a  landlord  for  the 
purpose  of  obtaining  an  attachment  for 
rent  and  advances,  which  states  as  a 
ground  for  the  attachment  that  he  "has 
good  cause  to  believe  said  tenants  are 
about  to  remove  from  the  premises,  or 
otherwise  dispose  of  the  crop  without 
paying  the  amount  which  will  be  due 
for  rent  and  advances,"  is  fatally  defec- 
tive in  failing  to  aver  that  the  contem- 
plated removal  of  the  crops  from  the 
premises  of  the  landlord  was  without 
his  consent;  and  a  motion  to  quash  the 
attachment  issued  thereon,  made  at  the 
first  term  at  which  it  could  have  been 
made,  was  properly  allowed.  Busbin 
v.  Ware,  69  Ala.  279. 

A  landlord's  lien  will  not  sustain  re- 
plevin for  the  crop.  He  must  enforce 
it  by  attachment  or  bill  in  equity. 
Knox  v.  Heliums,  38  Ark.  413. 

Neither  a  landlord's  lien  for  rent,  nor 
an  attachment  for  it,  on  the  crop,  gives 
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the  purchaser  of  the  landlord 
covery,1 

him  a  right  to  the  possession  of  the 
crop.    Bell  v.  Matheny,  36  Ark.  572. 

The  fact  that  the  tenant  removes  part 
of  the  property  does  not  render  him 
liable  to  attachment  if  he  leaves  enough 
to  secure  the  landlord.  Meier  v. 
Thomas,  5  Mo.  App.  584. 

An  action  for  rent  commenced  by 
ordinary  attachment  before  the  rent  was 
due  cannot  be  deemed  an  action  to 
effect  a  landlord's  lien,  and  plaintiff 
takes  thereby  only  such  lien  as  an  ordi- 
nary attachment  gives.  Clark  v. 
Haynes,  57  Iowa  96. 

A  removal  by  the  tenant  of  any  con- 
siderable portion  of  the  crop  from  the 
field  where  it  grows  to  another  place 
rented  from  the  same  landlord,  without 
his  consent,  and  there  consuming  it, 
will  justify  him  in  attaching  the  crop. 
A  removal  of  part  of  the  crop  from  the 
premises  without  his  consent,  even  for 
honest  purposes,  will  support  an  attach- 
ment.   Patton  v .  Garrett,  37  Ark.  605. 

Where  a  person  makes  advances  to  a 
tenant,  and  the  latter  abandons  the 
crop,  and  the  former  neglects  to  enter, 
with  the  landlord's  permission,  and 
complete  the  cultivation,  he  loses  his 
Hen,  and  cannot  attach.  Wheat  v. 
Watson,  57  Ala.  581. 

Wnere  the  owner  of  twelve  acres  of 
land  rented  the  same  to  a  tenant  to  be 
cultivated  in  wheat,  and  the  landlord 
was  to  receive  one  third  of  the  wheat  in 
the  half  bushel,  as  rent  for  the  land, 
and  the  land  was  so  cultivated  in  wheat 
by  the  tenant,  and  afterward,  when  the 
wheat  became  ripe,  the  tenant  har- 
vested the  same,  and  removed  the  same 
from  the  leased  premises,  without  the 
consent  and  against  the  protest  of  the 
landlord,  who  forbade  him  from  so  re- 
moving it,  and  afterward  the  landlord 
commenced  an  action  against  the  ten- 
ant for  the  value  of  his  one  third  of  the 
wheat,  and  at  the  same  time  procured 
an  order  of  attachment  to  be  issued  and 
levied  upon  the  entire  crop  of  wheat; 
held,  that  said  action,  with  the  order 
of  attachment  therein  issued,  may  be 
maintained.  Tarpy  v.  Persing,  27 
Kan.  745. 

A  note  given  for  rent  of  land  and 
hire  of  stock  and  farming  tools  is  a 
lien  only  for  the  rent,  and  an  attach- 
ment of  the  crop  will  be  sustained  only 
for  the  amount  of  the  rent.  Varner  v. 
Rice.  39  Ark.  344. 
A  landlord's  right  to  attachment  is 
13  C.  of  L. — 48*  .  7 


s  lien  is  not  necessary  to  a  re- 

not  affected  by  the  manner  in  which 
the  order  of  attachment  is  executed  by 
the  officer.  If  wrongly  executed  the 
order  may  be  quashed;  or  if  the  service 
be  defective  it  may  be  amended  to  con- 
form to  the  facts.  Kurtz  v.  Dunn,  36 
Ark.  648. 

A  landlord  who  fails  to  sue  out  an 
attachment  as  provided  for  by  suit 
where  a  tenant  is  removing  his  property- 
has  no  remedy  in  trover.  Falnar  v. 
Copeland,  57  Ala.  588.  See  also  Hud- 
son v.  Bond,  57  Ala.  609. 

Where  the  death  of  a  tenant  renders 
it  impossible  for  him  to  pursue  a  statu- 
tory remedy  of  attachment  a  court  of 
equity  will  enforce  the  lien  of  the  land- 
lord on  the  crops.  Abram  v.  Hall,  59 
Ala.  386. 

If  a  landlord  seeks  to  enforce  by  fore- 
closure a  special  lien  on  the  crop  grown 
on  the  rented  premises,  it  is  necessary 
to  allege  a  demand  and  refusal  to  pay 
the  rent;  but  where  a  landlord  merely 
proceeds  to  acquire  a  general  lien  by 
the  issuance  and  levy  of  a  distress  war- 
rant on  any  property  belonging  to  the 
defendant,  such  an  averment  is  not 
necessary.  McDougal  v.  Sanders,  75 
Ga.  140. 

Where  the  tenant  vacates  the  prem- 
ises before  the  expiration  of  the  term 
and  the  landlord  takes  possession  he  is 
not  entitled  to  a  specific  performance  of 
part  of  the  contract.  Hooper  v.  D  win  - 
nell,  48  Ga.  442. 

1.  When  Landlord's  Lien  Has  Priority 
over  Rights  of  Purchaser  Without  No- 
tice.— A  farm  tenant,  the  head  of  the 
family,  kept  and  used  a  span  of  horses 
upon  the  leased  premises.  The  horses 
were  kept  for  use  on  the  premises  and 
not  for  sale,  and  were  the  only  horses 
owned  or  used  by  the  tenant.  The 
lease  was  not  recorded,  and  there  was 
no  lien  or  encumbrance  against  the 
horses,  of  record.  Before  any  rent  was 
due,  the  tenant  sold  the  horses  to  a  per- 
son who  had  no  actual  knowledge  of  the 
lease,  or  where  the  horses  were  kept, 
and  then  absconded  with  all  his  prop- 
erty, leaving  the  rent  unpaid.  Held, 
1.  That  the  horses  were  subject  to  the 
landlord's  lien  for  rent.  2.  That  the 
sale  to  a  party  who  had  no  knowledge 
thereof  did  not  defeat  the  lien,  or  re- 
lease the  property  therefrom.  Richard- 
son v.  Peterson,  58  Iowa  724. 

The  purchaser  of  the  crop  from  the 
tenant  is  bound  to  take  notice  of  the 
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though  it  has  been  held  that  a  purchaser  without  notice  will  ho*d 
the  property.1 


statutory  lien  of  the  landlord  thereon, 
lor  the  payment  of  the  rent  due  or  to 
become  due  to  him  from  his  tenant,  and 
such  purchaser  cannot  acquire  any  bet- 
ter title  to  such  crop  than  his  vendor 
had.  The  removal  and  sale  of  such 
crop,  by  such  purchaser,  will  amount 
to  a  conversion  thereof,  and  in  such 
case  the  purchaser  will  be  liable  to  the 
landlord  for  the  value  of  the  crop  so 
converted,  to  the  extent  of  the  rent  due 
or  to  become  due  from  such  tenant. 
Kennard  v.  Harvey,  80  Ind.  37. 

The  statute  gives  a  landlord  the  title 
to  the  crop  until  the  rent  is  actually 
paid  (whether  the  claim  be  reduced  to 
judgment  or  not),  and  such  title  is  not 
impaired  by  the  fact  that  the  tenant 
conveys  the  crop  to  a  third  person,  who 
takes  without  notice  of  the  landlord's 
claim.  The  rule  caveat  emptor  ap- 
plies. Belcher  v.  Grimsley,  88  N.  Car. 
88;  Curtis  v.  Cash,  84  N.  Car.  41. 

A  suit  by  landlord  may  be  main- 
tained against  a  purchaser  of  the  crop, 
or  any  part  thereof,  from  the  tenant 
before  any  recovery  of  judgment 
against  the  tenant  or  before  the  rent  is 
due.  Richardson  v.  Blakemore,  11 
Lea  (Tenn.)  290. 

A  landlord  retains  his  lien  for  rent 
on  cotton  after  the  tenant  has  sold  and 
delivered  it  to  one  who  purchased  with- 
out notice  and  who  had  furnished  bag- 
ging, ties  and  freight  upon  the  cotton. 
Volmer  v.  Wharton,  34  Ark.  691. 

The  conversion  of  property  into 
money  by.  a  receiver  does  not  destroy 
the  landlord's  lien.  Gilbert  v.  Green - 
baum,  56  Iowa  31 1. 

Where  a  tenant  of  farm  lands  agrees 
to  pay  the  landlord  a  part  of  the  crop, 
as  rent,  to  give  him  possession  of  the 
whole  crop  until  the  rent  is  paid,  a  sale 
of  the  crop  by  the  defendant  does  not 
pass  the  title  as  against  the  lessor. 
Wentworth  v.  Miller,  53  Cal.  9. 

And  in  such  case  whatever  is  suffi- 
cient to  put  the  purchaser  on  enquiry 
will  charge  him  with  notice.  He  need 
not  know  the  terms  of  the  contract  or 
the  amount  of  rent.  Lomax  v.  Le- 
Grand,  60  Ala.  537. 

1.  When  Purchaser  Without  Notice 
Hay  Hold  Against  Landlord's  Lien. — In 
Alabama,  the  lien  on  the  crop  continues 
uninterrupted  by  the  removal  of  the 
crop,  until  the  crop  passes  into  the  pos- 
session of  an  innocent  purchaser  with- 
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out  notice. 
Ala.  537. 

The  lien  of  the  landlord  on  the  crops 
of  his  tenant  is  merely  a  statutory 
right  to  charge  the  crops  with  the  pay- 
ment of  rent  and  advances  in  priority 
to  all  other  rights  or  liens;  while  the 
property  and  right  of  property  remains 
in  the  tenant,  thus  enabling  him  to 
make  a  bona  fide  sale  to  a  purchaser 
without  notice,  which  would  prevail 
over  the  landlord's  lien.  Notice  by  a 
purchaser  from  the  tenant  that  the  crop 
was  raised  on  land  rented  from  the 
landlord,  and  that  the  rent  was  unpaid, 
does  not  operate  as  notice  that  the  land- 
lord had  advanced  to  the  tenant,  or  of 
his  lien  therefor.  Wilson  t>.  Stewart, 
69  Ala.  303.  See  also  Paine  v.  Aber- ' 
deen  Hotel  Co.,  60  Miss.  360. 

A  leased  premises  to  B  for  a  term; 
C  took  B's  lease,  purchased  his  prop- 
erty and  mortgaged  it  to  D,  and  there- 
after paid  the  rent  to  the  end  of  the 
term ;  after  the  expiration  of  the  term 
C  sold  to  E,  who  paid  the  rent  for  a 
while  and  failed,  whereupon  A  dis- 
trained. Held,  the  holding  over  was  a 
new  lease  and  gave  D  a  superior  lien. 
City  of  Richmond  v.  Dusenberry.  27 
Gratt.  (Va.)  210. 

Under  the  North  Carolina  act  of 
1876-77,  ch.  283,  the  landlord's  lien 
extends  to  and  includes  the  costs  of  such 
legal  proceedings  as  are  necessary  to 
recover  his  rents;  and  as  all  the  crops 
are  his  until  such  Hen  is  duly  dis- 
charged, the  tenant  has  no  property 
therein  which  he  can  claim  as  his  con- 
stitutional exemption,  as  against  such 
costs.  Slaughter  v.  Winfrey,  85  N. 
Car.  159.  Durham  v.  Speeke,  82  N. 
Car.  87,  cited  and  approved. 

A  factor  who  sells  cotton  for  a  tenant 
and  appropriates  the  proceeds  to  a 
debt  due  him,  by  consent  or  direction 
of  the  tenant,  and  with  knowledge  that 
his  debtor  is  a  tenant,  is  not  liable  to 
the  landlord,  who  has  a  lien  for  rent 
upon  the  cotton.  The  factor  is  not  a 
purchaser  but  a  seller,  and  is  not  liable 
to  the  landlord  under  the  statute  as  a 
purchaser.  The  fact  that  the  tenant 
paid  him  the  proceeds  does  not  make 
him  a  purchaser  of  the  crop  as  re- 
quired by  the  statue  to  make  him  liable. 
Armstrong  v.  Walker,  9  Lea  (Tenn.) 
'56. 

Where  goods  have  been  levied  on  in 
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(5)  Waiver  of  Lien. — The  lien  of  the  landlord  may  be  waived 
by  his  taking  a  personal  judgment  against  his  tenant,1  but  a 
waiver  of  the  lien  as  to  part  of  the  crop  is  not  a  waiver  as  to  all,* 
nor  is  his  lien  waved  by  accepting  part  of  the  rent  from  a  pur- 
chaser of  the  tenant  ;3 


execution,  a  third  party  cannot  claim 
inconsistent  rights,  first,  as  owner  of 
the  goods,  and  secondly,  after  the  goods 
have  been  sold,  a  lien  on  the  fund  as 
landlord.  His  first  claim  having  been 
-adverse  to  the  execution,  he  is  estopped 
from  claiming  to  participate  in  its 
fruits.  Edward's  Appeal,  105  Pa.  St. 
103. 

Where  a  lessor  has  a  lien  upon  the 
demised  premises,  and  the  improve- 
ments thereon,  or  to  be  put  thereon, 
and  upon  the  lessee's  interest  in  the 
lease,  which  is  valid  and  enforceable 
against  his  assignee,  who  has  sublet  the 
premises,  and  pending  a  bill  by  the  les- 
sor against  the  assignee,  to  enforce  this 
lien  for  the  rents  due,  rents  coming  to 
the  assignee  have  been  paid  into  court, 
'the  court,  on  establishing  such  lien,  may 
■require  the  money  so  paid  into  court  to 
be  applied  to  the  rent  due  from  the  as- 
signee. The  right  to  control  the  in- 
come, etc.,  of  the  premises  follows  as  a 
sequence  from  the  right  to  enforce  a 
lien  upon  them.  Webster  v.  Nichols, 
104  I1L  160. 

Where  a  landlord  assigns  a  lien  on 
his  tenant's  crop  to  enable  the  tenant  to 
run  his  farm  for  the  benefit  of  the  land- 
lord as  well  as  the  tenant,  and  on  the 
faith  of  that  lien  supplies  are  furnished, 
the  landlord  is  estopped  from  attacking 
the  validity  of  the  lien  in  the  hands  of 

"his  assignee.   Zachry  v.  Stewart,  67 

>Ga.  218. 

A  tenant  not  indebted  for  rent,  al- 
though owing  his  landlord  on  other 
sources,  has  a  right  to  sell  a  crop  of  his 
■own  raising.  Brown  v.  Turner,  60  Mo. 
21. 

1.  Waiver  of  Lien.  —  A  landlord 
waives  his  lien  on  property  seized  under 
a  distress  warrant  when  he  proceeds 
to  take  a  personal  judgment  without 
foreclosing  his  lien  on  the  property. 
Wise  v.  Old,  57  Tex.  514. 

A  tenant  sold  his  part  of  a  crop  of 
■corn  raised  on  the  leased  premises,  and 
the  purchaser  from  the  tenant  sold  to 
another.  The  question  arose  between 
the  landlord  and  the  second  purchaser 
whether  the  former  had  waived  his 
lien  upon  the  crop  for  his  rent.  It  ap- 
peared that  the  purchaser  from  the  ten- 


ant, after  his  purchase,  and  before  he 
had  paid  for  the  corn  or  sold  to  his  ven- 
dee, told  an  agent  of  the  landlord  that 
he  had  bought  the  corn,  whereupon  the  ' 
agent  said  it  was  all  right,  that  he  was 
satisfied,  that  he  had  settled  with  the 
tenant  and  that  nothing  was  due  except 
the  part  of  the  crop  which  remained. 
After  this  conversation  the  first  pur- 
chaser sold,  informing  his  vendee 
thereof,  and  out  of  the  money  received 
on  his  sale  he  paid  the  tenant  for  the 
corn.  It  was  held  to  be  a  case  where 
the  doctrine  of  estoppel  by  conduct  and 
a  waiver  would  apply.  Goeing  v. 
Outhouse,  95  111.  346. 

A  waiver  by  a  landlord,  of  his  lien, 
in  favor  of  another,  for  advances  to  be 
made  his  tenants  to  enable  them  to  make 
a  crop  the  current  year,  does  not  ope- 
rate as  a  waiver  of  the  landlord's  lien  in 
favor  of  an  antecedent  debt  of  the  ten- 
ant except  by  consent  of  the  landlord. 
Napier  v.  Foster,  80  Ala.  339. 

2.  The  landlord  having  sued  out  an 
attachment  to  enforce  his  statutory  lien 
on  the  crops,  and  having  afterwards  re- 
leased the  levy  on  the  crops  of  under- 
tenants who  had  paid  their  rent  to  their 
immediate  landlord,  he  does  not  thereby 
forfeit  or  impair  his  right  to  subject 
other  portions  of  the  crop,  or  to  proceed 
against  a  third  person,  who,  having 
knowledge  or  notice  of  his  lien,  has 
received  and  sold  a  portion  of  the 
crop,  and  having  brought  an  action  on 
the  case  against  a  merchant,  who, 
having  made  advances  to  the  under 
tenants,  had  received  and  sold  some 
of  the  crops  raised  by  them,  the 
latter  has  no  right  to  insist  that  the 
demand  shall  be  credited  with  the  value 
of  the  crops  so  released  from  the  levy  of 
the  plaintiff's  attachment  for  rent. 
Robinson  v.  Lehman,  72  Ala.  401. 

3.  A  landlord's  lien  on  cotton  for  rent 
is  not  affected  by  the  sale  of  the  cotton 
by  the  tenant  to  a  purchaser  with 
notice,  nor  by  his  furnishing  to  the  ten- 
ant bagging  and  ties  for  and  paying 
freight  on  it  to  market;  nor  is  the  lien 
waived  by  the  landlord's  accepting,  in 
part  payment  of  the  rent,  part  of 
the  money  paid  by  the  purchaser  for 
the  cotton,  although  he  knew  at  the 
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nor  by  taking  a  mortgage  on  the  crop  ;*  nor  by  his  accepting 
a  third  party  as  his  debtor;*  nor  by  the  giving  of  a  note  by 
the  tenant  for  the  rent.8 

A  tender  of  the  rent  not  kept  good  in  court  is  not  a  waiver.4 
(c)  DISTRESS  for  Rent — (i)  Generally. — The  subject  of  dis- 
tress has  already  been  treated.5    Some  additional  principles  and 
authorities  are,  however,  herein  set  out.6 

(2)  Right  of  Distress  and  How  Extinguished. — The  rent  must 
be  fixed  and  certain,  or  at  least  be  capable  of  ascertainment  by 
calculation  where,  for  example,  it  is  payable  in  produce  or  ser- 
vices;* 


time  of  accepting  it  that  it  was  a  part  of 
that  money;  unless  he  was  party  to 
the  transaction  between  the  tenant 
and  purchaser  or  consented  to  the 
sale.  Volmer  v.  Wharton,  34  Ark. 
69.. 

1.  A  landlord's  lien  upon  the  crop 
for  rent  is  not  displaced  by  his  taking  a 
mortgage  upon  the  crop  for  it.  The 
latter  is  cumulative  to  the  former  and 
he  may  enforce  either;  and  so,  where  a 
landlord  holds  an  unrecorded  mortgage 
on  the  crop  for  rent,  a  first  mortgagee 
of  the  crop  may  pay  off  the  landlord's 
statutory  lien  out  of  the  proceeds  of 
the  crop  coming  to  his  hands,  and  the 
amount  will  be  allowed  him  in  an  ac- 
count taken  between  him  and  other  en- 
cumbrancers upon  the  crop,  before  any 
credit  upon  his  mortgage.  Franklin  v. 
Meyer,  36  Ark.  96. 

2.  Block  v.  Latham,  63  Tex  414. 
The  acceptance  of  a  collateral  promise 

of  one  who  purchases  the  stock  of 
goods  of  the  tenant,  to  pay  the  rent  will 
not  of  itself  operate  as  a  release  of  the 
landlord's  lien.  Block  v.  Latham,  63 
Tex.  414. 

3.  Landlord  Accepting  Note  Does  Not 
Waive  His  Lien.— The  giving  of  a  note 
for  the  rent  does  not  waive  any  of  the 
remedies  for  the  security  or  collection 
of  the  rent.  Re  Browne,  12  Bankr. 
Reg.  529. 

A  landlord's  lien  for  rent  is  not  de- 
feated by  his  taking  a  writing  under 
seal,  whereby  the  tenant  promises  to 
pay  the  amount  agreed  upon  "for  the 
rent  of  the  place."  Sullivan  v.  Ellison, 
20  S.  Car.  481. 

Although  a  note  taken  for  rent  is 
payable  to  the  landlord's  agent,  he  may 
still  enforce  his  lien  by  attachment  in 
his  own  name.  Nelson  v.  Roystonr36 
Ark.  561. 

4.  Tender. — A  landlord's  lien  is  not 
released  or  discharged  by  a  refusal  to 
accept  a  tender  of  the  rent;  and  to  make 


a  plea  of  such  tender  good  the  money 
must  be  paid  into  court.  Bloom  v.  Mc- 
Gehee,  38  Ark.  329. 

A  landlord's  right  to  an  attachment 
to  enforce  his  lien  on  the  crop  is  not  im- 
paired by  his  including  in  the  affidavit 
a  demand  for  which  he  has  no  lien. 
Kurtz  v .  Dunn,  36  Ark.  648. 

The  lien  ofthe  landlord  is  not  waived 
by  taking  personal  security  for  the  per- 
formance of  the  lease,  unless  such  is  the 
intention.  Rowlins  v.  Proctor,  56  Iowa 
35°- 

6.  See  Distress,  vol.  5,  p.  706. 

6.  There  Must  be  an  Actual  Demise. — 

See  Distress,  vol.  5,  p.  706,  note  4- 
The  remedy  of  distress  is  not  a  suit  at 
law  or  under  the  statute  and  the  juris- 
diction of  the  court  relates  only  to  the 
question  of  whether  the  relation  of 
landlord  and  tenant  exists.  Atwood  v. 
Mansfield,  33  111.  452.  See  also  La- 
throp  v.  Clewis,  63  Ga.  282;  Drivers. 
Maxwell,  56  Ga.  11. 

7.  Bent  Must  be  Fixed  and  Certain. — 
Dailey  v.  Grimes,  27  Md.  440;  Myers  r. 
Mayfield,  7  Bush  (Ky.)  212;  Peer  v. 
Peebles,  1  B.  Mon.  (Ky.)  3;  Briscoe  t>- 
McElween,  43  Miss.  556;  Farrington  f. 
Baley,  2t  Wend.  (N.'Y.)  65;  Valentine 
v.  Jackson,  9  Wend.  (N.  Y.)  302;  Smith 
v.  Fyler,  2  Hill  (N.  Y.)  648;  Steininger- 
v.  Williams,  63  Ga.  475;  Smoot  v. 
Strauss,  21  Fla.  611.  See  Distress. 
vol.  s,  p.  706,  note  6.  Compare  Brooks 
v.  Cunningham,  49  Miss.  105. 

A  landlord  may  distrain  for  rent  due 
and  unpaid  though  he  may  have  per- 
mitted another  person  than  the  tenant 
to  use  and  occupy  the  premises.  Will- 
ingham  v.  Faircloth,  52  Ga.  126. 

A  distress  will  be  sustained  where  the 
rent  was  payable  in  cotton  and  repairs, 
if  the  value  of  the  cotton  and  repairs 
is  shown.  Wilkins  v.  Taliafero,  51 
Ga.  20S. 

The  Florida  act  of  March  nth,  1879, 
chapter  3131,  does  not  change  the  corn- 
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but  in  the  absence  of  a  statute  to  the  contrary  the  rent  must 
be  due,1  although  the  term  may  not  have  expired.* 

The  right  of  the  landlord  to  distrain  is  not  defeated  by  his  tak- 
ing a  note  and  chattel  mortgage  as  security,  or  security  on  the 
notes  given  for  the  rent,8  or  by  taking  an  assignment  for  the 
benefit  of  the  tenant's  creditors.4 

Where  a  right  of  entry  exists  in  consequence  of  a  default  in 
the  payment  of  rent,  a  demand  for  such  rent  is  a  waiver  of  the 
right  to  enter  if  the  default  is  known  to  the  landlord,'  though  it 
is  said  that  taking  a  personal  judgment  against  the  tenant  will  be 
a  waiver.6 

The  lien  of  the  landlord  upon  crops  dates  from  their  maturity, 
but  his  general  lien  dates  from  the  levy  of  the  distress  war- 
rant.* 


mon  law  in  so  far  as  making  an  express 
•contract  for  a  fixed  rent  indispensable 
to  the  right  to  distrain  for  rent  due. 
Smoot  v.  Strauss,  31  Fla.  611. 

Where  the  lease  provided  for  a  fixed 
Tent  and  $30  additional  for  each  $500 
■improvements  put  on  the  place  by  the 
landlord,  the  latter  may  be  distrained 
>for.    Detwiler  v.  Cox,  75  Pa.  St.  200. 

In  Georgia,  the  landlord  may  distrain 
-where  the  rent  is  payable  in  specific 
produce,  even  though  not  yet  due,  where 
the  tenant  is  removing  the  property. 
Rosenstein  v.  Forester,  57  Ga.  94. 

One-half  the  profits  of  a  coal  yard 
reserved  as  rent  may  be  distrained  for 
if  the  amount  appear  in  books  of  account 
kept  by  agreement  of  the  parties. 
Melick  v.  Benedict,  43  N.  J.  L.  424. 

Where  there  is  an  express  contract 
for  rent  payable  in  specifics,  a  distress 
warrant  lies;  and  where  the  value  of  the 
■specific  is  subject  to  fluctuation,  and 
must  be  established  by  proof  on  the  trial, 
the  statement  in  the  distress  warrant  of 
the  amount  of  the  specific  due,  and  that 
it  is  supposed  to  be  of  a  particular  value, 
is  sufficient.  Tucker  v.  Cox,  65  Ga. 
700. 

1.  Anders  v.  Blount,  67  Ga.  41. 

3.  Atkins  v.  Byrnes,  71  111.  326. 

Notice  to  Quit.'— The  landlord's  right 
x>f  distress  is  not  affected  by  notice  from 
the  tenant  of  his  intention  to  leave. 
1 1  are  v.  Stegall,  60  111.  380. 

AnlmalB. — The  rent  may  be  for  the 
use  of  personalty  connected  with  the 
demised  premises,  such  as  animals,  etc. 
Lathrop  v.  Clewis,  63  Ga.  282. 

Gas.— Gas  consumed  on  the  premises 
which  the  tenant  has  covenanted  to  pay 
for  gives  the  landlord  a  right  of  distress 
therefor.  Fernwood  etc.  Assoc.  v. 
Jones,  102  Pa.  St.  307. 


Virginia  Statute.— That  under  a  Vir- 
ginia statute  and  the  circumstances 
of  the  case,  goods  carried  on  the  leased 
premises  and  encumbered  "after  the 
commencement  of  the  tenancy"  are 
charged  with  a  definite  portion  of  the 
rent  arising  under  the  tenancy  during 
the  term,  and  not  with  the  specific  rent 
of  any  particular  year  or  period  of  time. 
See  Wade  v.  Figgatt,  75  Va.  575. 

8.  Atkins  v.  Byrnes,  71  111.  326; 
Cunnea  v.  Williams,  11  111.  App.  72; 
Bolton  v.  Duncan,  61  Ga.  103;  Snyder 
v.  Kunkleman,  3  P.  &  W.  (Pa.)  487; 
Cambria  Iron  Co.'s  Appeal,  1 14  Pa.  St 
58;  Warren  v.  Torney,  13  S.  &  K.  (Pa.) 
52;  Hornbrooks  v.  Lucas,  24  W.  Va. 
493;  Giles  v.  Ebsworth,  10  Md.  323. 
See  Distress,  vol.  5,  p.  707,  note  1. 

A  landlord's  lien  and  right  of  dis- 
traint are  not  waived  by  requiring 
surety  upon  the  rent  notes.  Cunnea  v. 
Williams,  1 1  111.  App.  72. 

4.  Dutcher  v.  Culver,  24  Minn.  584. 
A  landlord's  lien  for  rent  is  superior 

to  an  assignment  for  the  benefit  of  cred- 
itors. Paine  v.  Aberdeen  Hotel  Co.,  60 
Miss.  360. 

5.  Camp  v.  Scott,  47  Conn.  366. 

6.  Wise  v.  Old.  57  Tex.  514  (but  see 
Chipman  v.  Martin,  13  Johns.  240), 
Bates  v.  Nellis,  e  Hill  651;  Bautleon  v. 
Smith,  2  Binn.  (Pa.)  146; 

7.  As  the  landlord's  special  lien 
dates  from  the  maturity  of  thecrop,  and 
his  general  lien  from  the  levy  of  a  dis- 
tress warrant,  a  mere  transfer  of  a  note 
given  for  rent,  which  transfer  is  made 
in  writing  before  either  of  these  events 
happens,  is  not  an  assignment  of  any 
lien.   Lathrop  v.  Clewis,  63  Ga.  282. 

Immature  crops  cannot  be  levied 
on  separately  from  the  land  on  which 
they  are  growing,  except  where  the 
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A  demand  for  the  rent  is  not  a  condition  precedent  to  the  en- 
forcement of  distress  warrant  for  reht.1 

(3)  Who  May  Distrain. — An  heir  at  law  for  his  part  of  the  de- 
mised premises  ;*  a  tenant  in  common  for  his  share  of  the  rent  ;a 
the  executor  of  the  landlord  ;*  the  assignee  of  the  landlord.5 

.(4)  Against  Whom  Distress  Will  Lie. — The  right  to  distress 
depends  upon  the  existence  of  the  relation  of  landlord  and  ten- 
ant.6 

It  lies  against  the  tenant,  the  executor  or  administrator  of  the 
tenant  who  dies  pendente  lite.1 

•  It  has  been  said  that  distress  will  not  lie  against  a  subtenant, 
in  the  absence  of  a  statute,  for  want  of  privity.8 


debtor  absconds  or  removes  from  the 
county  or  State.  Such  grounds  for 
levying  on  growing  crops,  if  they  exist, 
should  appear  in  the  process  or  the 
levy;  otherwise,  the  levy  will  be  void. 
Scott  v.  Russell,  72  Ga.  35. 

1.  McCray  v.  Samuel,  65  Ga.  739. 

Where  a  tenant  on  shares  has  de- 
feated the  landlord's  statutory  lien  by 
selling  the  crop,  an  action  on  the  case 
will  lie  for  the  resulting  damages. 
Wilson  v.  Stewart,  69  Ala.  302. 

A  tenant  holding  over  cannot  avoid 
a  distress  by  setting  up  an  adverse  title. 
Love  v.  Law,  57  Miss.  596. 

Set-off  and  Recoupment. — Where  the 
statute  gives  the  tenant  a  right  of  set- 
off in  an  action  of  distress,  it  was  in- 
tended to  apply  to  cases  where,  upon 
fair  adjustment  of  all  counter  claims 
other  than  rent,  the  landlord  would  be 
indebted  to  the  tenant,  and  in  such  cases 
gives  the  tenant  a  right  of  judgment  for 
the  balance.  The  landlord  will  not  be 
permitted  to  amend  his  declaration  to 
include  other  matters  than  rent.  Cox 
'  v.  Jordan,  86  111.  560. 

In  suing  out  a  distress  warrant  the 
landlord  is  not  required  to  credit  the 
tenant  with  any  claim  the  latter  may 
have  against  him  for  unliquidated  dam- 
ages. Spencer  v.  Clinefelter,  101  Pa. 
St.  219. 

Judgment. — A  judgment  in  distress 
for  rent  is  conclusive  as  to  all  matters 
that  should  have  been  determined 
therein.  Clevenger  v.  Dunaway,  84 
111.  367. 

There  can  be  no  personal  judgment 
for  rent  above  the  value  of  the  property 
seized.  Hartsell  v.  Myers,  57  Miss, 
rp;  Eppinger  v.  Habersham,  63  Ga. 

a.  McGillrich  v.  McAllister,  10  111. 
App.  40. 

3.  De  Coursey  v.  Guarantee  etc.  Co., 


81  Pa.  St.  217;  Distress,  vol.  5,  p.  707 
note  7. 

4.  Carter  v.  Walters,  63  Ga.  164,  and 
only  one  of  two  executors  may  sue  out 
the  warrant. 

5.  Lathrop  v.  Clewis,  63  Ga.  2S2. 
Both  the  contract  and  the  assignment 
must  be  set  out  in  the  affidavit,  as 
otherwise  the  parties  are  apparent]  v 
mere  strangers.  Lathrop  v.  Clewis,  63, 
Ga.  282. 

Parties  to  Actions.—  Failure  to  join  all 
parties  entitled  to  a  share  of  the  rent  i» 
a  fatal  defect  Warring  v.  Slingluff,  63 
Md. 

6.  Walbridge  v.  Pruden,  102  Pa.  St. 
t;  Cohen  v.  Broughton,  54  Ga.  296; 
Oxford  v.  Ford,  67  Ga.362;  McCulloch 
v.  Good,  63  Ga.  519;  Hill  v.  Stocking,  6 
Hill  (N.  Y.)  277;  Scuyler  v.  Leggett.  2 
Cow.  (N.  Y.)  660;  Bean  v.  Edge,  84  N. 
Y.  510;  Patty  v.  Bogle,  59  Miss.  491. 

7.  Rauh  v.  Ritchie,  1  111.  App.  188. 

8.  Gibson  v.  Mullican,  58  Tex.  430. 
Distress  Against  Subtenants. — The 

goods  of  subtenants,  who  have  leased 
from  the  tenant,  whom  the  landlord 
still  holds  for  the  rent  (not  recognizing 
the  subtenancy),  are  liable  for  rent  in 
arrear  to  the  landlord,  though  the  sub- 
tenant has  paid  his  rent  in  full  to  the 
tenant  from  whom  he  leased.  Mc- 
Comb's  Appeal,  43  Pa.  St  435. 

When  subtenant  takes  possession  un- 
der authority  from  tenant  and  holds 
over  without  authority  from  landlord, 
his  goods  are  liable  for  distress  for  rent 
due  from  the  tenant,  before  as  well  as 
after  the  expiration  of  the  term.  Whit- 
ing v.  Lake,  91  Pa.  St.  349.  See  also 
Jimison  v.  Reifsnieder,  99  Pa.  St.  136. 

Where  a  landlord  issues  a  distress 
warrant  and  places  it  in  the  hands  of  an 
officer  without  any  special  instructions 
as  to  what  property  shall  be  levied  upon 
and  the  officer  seizes  goods  belonging 
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(5)  Wliat  May  be  Distrained. — The  goods  of  a  tenant  liable  to 
execution  are  liable  to  distraint,  so  also  those  which  are  in  the 
possession  of  the  tenant  in  some  cases  may  be  held.1 

(6)  Wrongful  and  Excessive  Distress. — Irregularity  in  the  sale 
of  the  goods  distrained  may  subject  the  purchaser  to  an  action  of 
trover,*  or  the  tenant  may  replevy  the  goods.8 


to  a  subtenant,  the  landlord  is  not  liable 
in  trespass  to  the  subtenant,  unless  he 
ratifies  the  act  or  holds  the  goods  after 
notice  of  the  facts.   Becker  v.  Dupree, 

75  I"- 167- 

1.  Paine  v.  Hall  etc.  Co.,  64  Miss. 

175- 

Raw  material  furnished  to  a  tenant  to 
be  manufactured  into  flannel  at  a  fixed 
price  per  yard  is  not  subject  to  distress. 
Knowles  v.  Pierce,  5  Del.  178, 

Goods  of  a  third  person  left  with  a 
tenant  under  an  agreement  that  nothing 
was  to  be  paid  for  storage,  are  subject 
to  the  landlord's  distress  for  rent,  not 
being  the  goods  of  an  "under  tenant." 
University  Pub.  Co.  v.  Piffet,  34  La. 
An.  602. 

The  property  of  a  stranger  found  on 
the  demised  premises  left  for  no  purpose 
of  trade  or  other  purpose  requiring 
protection,  is  liable  for  distress.  Klcber 
v .  Ward,  88  Pa.  St.  93. 

Unless  the  statute  exempts  such  prop- 
erty from  distress.  Kennedy  v.  Lange, 
50  Md.  91. 

Goods  held  on  commission  are  not 
liable  to  be  distrained.  Howe  Sewing 
Machine  Co.  v.  Sloan,  87  Pa.  St.  438. 

In  foreclosing  a  landlord's  lien  on  a 
hotel,  which  was  rented  and  used  as 
such  by  the  wife,  under  a  valid  contract 
of  lease  made  by  the  husband  as  her 
agent,  the  furniture  in  the  hotel  claimed 
by  the  wife  was  subject  to  the  lien, 
whether  the  same  was  separate  or  com- 
munity property.  If,  however,  the  hus- 
band rent  property  as  agent  of  his  wife, 
which  is  not  necessary  for  herself,  her 
children  or  her  separate  property,  her 
separate  estate  would  not  be  bound. 
Biesenbach  z:  Key,  63  Tex.  79. 

The  landlord's  lien  attaches  upon 
whatever  property  the  lessee',  or  his 
vendee  who  has  bought  it  not  in  the 
ordinary  course  of  business,  has  on  the 
rented  premises  when  the  warrant  issues 
and  is  levied,  and  this  without  reference 
to  the  time  when  the  debt  for  rent  ac- 
crued. A  voluntary  written  obligation 
executed  by  a  purchaser  from  the  ten- 
ant, on  a  consideration  moving  from  the 
tenant  and  not  from  the  landlord,  where- 
by the  obligor  binds  himself  to  pay  for 


the  tenant  the  rent,  does  not  operate  a 
release  of  the  landlord's  lien,  the  en- 
forcement of  which  is  sought  against 
goods  purchased,  not  in  the  ordinary 
course  of  business,  and  found  and  seized 
for  rent  on  the  premises.  Nor  in  such 
a  case  can  the  landlord  who  has  seized 
the  goods  be  compelled  by  other  attach- 
ing creditors  who  attack  the  purchase 
of  the  goods  as  fraudulent,  to  resort 
first  to  the  voluntary  promise  of  the 
purchasers  to  pay  rent,  before  seeking 
satisfaction  out  of  the  goods  themselves, 
seized  under  distress  warrant.  Block 
f.  Latham,  63  Tex.  414;  Cannon  v. 
Kreipe,  14  Kan.  326;  Calloway  v.  Peo- 


ple's Bank,  54  Ga.  573;  Denham  v. 
Williams,  39  Ga.  312;  Jervis  v.  Smith, 
7  Abb.  (N.  Y.)  Pr.,  N.  S.  217,  cited  and 


approved. 

In  Mississippi,  the  goods  of  a  third 
person  cannot  be  distrained  where  the 
owner  is  not  bound  by  contract  to  the 
landlord  for  the  rent.  Patty  v.  Bogle, 
59  Miss.  491. 

Fixtures  which  the  tenant  has  no 
right  to  remove  from  the  «freehold  are 
not  distrainable;  but  those  slightly  at- 
tached thereto,  and  which  may  be  re- 
moved by  a  tenant  at  his  pleasure  dur- 
ing his  term,  without  destroying  their 
character  or  injuring  them,  may  be  dis- 
trained. A  spinning  mule  fastened  to 
the  floor  of  a  mill  with  wooden  screws, 
so  as  to  run,  belongs  to  the  latter  class 
of  fixtures,  and  is  distrainable.  Furbush 
v .  Chappell.  105  Pa.  St.  187. 

Goods  in  a  tenant's  possession,  al- 
though levied  on  under  an  execution, 
may  be  distrained  for  rent.  Newell  v. 
Clark,  46  N.  J.  Law  363. 

2.  Brisbin  v.  Wilson,  60  Pa.  St.  452. 

3.  Kyzer  v.  Middleton,  61  Miss.  360; 
Hauser  v.  Robbins,  61  Miss.  551. 

In  testing  the  legality  of  the  distress 
for  rent  the  issue  is  the  unlawful  taking, 
and  rests  upon  the  question  whether  the 
rent  is  or  is  not  due.  Bloodwood  v. 
Stevens,  71  Miss.  475. 

In  Georgia,  an  action  lies  by  a  tenant 
against  a  landlord  for  levying  a  distress 
'maliciously  and  without  proper  cause, 
without  bringing  replevin.    Sturgis  v. 
Frost,  56  Ga.  188. 
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VTL  Tebminatioh  or  Tenancy — 1.  Lapse  of  Time. — Where  a 
tenancy  is  for  a  certain  period  of  time,  subject  to  be  defeated 
by  the  happening  of  a  particular  event,  the  happening  of  such 
event  will  terminate  the  tenancy ;  or  where  it  is  for  the  life  of 
any  person  the  tenancy  will  expire  upon  the  death  of  such  per- 


A  landlord  is  permitted  to  make  a 
reasonable  distress  for  rent  due,  and  is 
not  bound  to  confine  himself  to  the 
precise  amount  of  rent  due.  But  to 
knowingly  demand  more  rent  than  is 
due  is  wilfully  and  maliciously  making 
an  excessive  levy.  A  mere  mistake  in 
judgment  as  to  the  value  of  property  or 
knowledge  of  the  amount  due  will  not 
render  the  landlord  liable  to  trespass. 
Harms  v.  Solen,  79  111.  460. 

It  is  only  where  the  landlord  falsely 
pretends  that  there  is  something  due, 
when  in  truth  nothing  is  due,  that  the 
tenant  can,  without  replevying  the  prop- 
erty, maintain  a  suit  on  the  attachment 
bond  for  double  damages  under  section 
131 1. 

Where  the  attachment  is  for  rent  not 
due,  upon  affidavit  that  the  property 
upon  the  demised  premises  is  being  re- 
moved, the  remedy  for  the  tenant,  where 
the  attachment  is  wrongful,  is  by  re- 
plevying the  property  and  obtaining 
judgment  for  damages  on  the  bond,  as 
indicated  bv  section  13 15,  Code  1880. 
Kyzer  v.  Middleton,  61  Miss.  360. 

Where  the  landlord,  acting  without 
malice  and  in  an  honest  belief  that  the 
tenant  would  remove  his  goods  without 
paying  his  rent,  provisionally  seized 
them, he  did  not  render  himself  liable  for 
damages,  although  the  tenant  had  no 
fraudulent  intention  of  saving  his  prop- 
erty from  the  landlord's  lien.  Dillon  v. 
Parier,  34  La.  An.  1100. 

Where  a  sale  of  goods  under  a  dis- 
tress for  rent  has  been  commenced  and 
the  tenant  tenders  the  landlord  the  dif- 
ference between  the  amount  realized  by 
the  sale  and  the  full  amount  of  rent 
claimed,  with  costs,  the  refusal  of  the 
tender  and  the  continuance  of  the  sale 
renders  the  landlord  liable,  in  an  action 
of  trespass,  for  the  value  of  the  goods 
afterwards  sold,  notwithstanding  the 
proceedings  before  the  tender  were  legal 
and  regular.  Richards  v.  McGrath,  100 
Pa.  St.  389. 

Where  chattels  have  been  mortgaged 
but  the  debt  not  due,  and  chattels  still 
in  the  hands  of  the  debtor,  they  may 
be  seized  under  a  distress  warrant  and 
neither  trover  nor  replevin  can  be  sus- 
tained by  mortgagees  before  demanding 


possession.  Holladay  v.  Bartholomae, 
1 1  111.  App.  206. 

A  sale  under  distress  for  rent  was 
commenced  and  the  tenant  tendered  to 
the  landlord  the  amount  still  due  after 
counting  the  proceeds  of  goods  already 
sold.  The  landlord  refused  the  tender 
and  was  held  liable  in  trespass  for  all 
goods  thereafter  sold.  Richards  v.  Mc- 
Grath, 100  Pa.  St.  389. 

On  the  trial  for  distress  for  rent  the 
tenant  can-  recover  for  any  damage 
caused  by  any  act  of  the  landlord  which 
impaired  the  value  of  the  premises 
occupied.  Lynch  v.  Baldwin,  69  111.  210. 

Notice. — Where  a  proceeding  is  sub- 
stantially a  proceeding  in  rem,  a  seizure 
of  property  in  the  possession  of  the 
owner  for  the  enforcement  of  a  lien 
upon  it  is  held  to  be  sufficient  notice  to 
the  owner,  if  no  other  notice  is  required 
by  the  statute.  Blanchard  v.  Raines, 
20  Fla.  467. 

Exemption. — A  tenant  indebted  to  his 
landlord  for  rent  cannot  claim  a  chattel 
exemption  against  a  distress  warrant 
duly  issued  by  the  landlord  to  enforce 
the  payment  of  such  rent — a  distress 
warrant  not  being  an  attachment,  nor  a 
mesne  or  final  process  issued  from  any 
court.  Harley  v.  Weathersbee,  21  §. 
Car.  243. 

Ministerial  Act  of  Magistrate.— A 

distress  warrant  issued  by  a  magistrate 
who  is  the  son  of  the  plaintiff  is  not 
void.-  The  act  is  purely  ministerial. 
Thornton  v.  Wilson,  55  Ga.  607. 

Practice. — The  description  of  the 
property  distrained  need  not  be  as  spe- 
cific as  in  a  conveyance.  Central  Land 
Co.  v.  Calhoun,  16  W.  Va.  361. 

Distress  Is  Not  Complete  Without  Seiz- 
ure of  Goods. — But  this  need  not  be  an 
actual  seizure  of  the  particular  goods. 
It  is  sufficient  if  the  landlord  gives  notice 
of  his  claim  for  rent,  and  declares  the 
goods  which  he  names  shall  not  be  re- 
moved from  the  premises  until  the  rent 
is  paid.  Furbush  v.  Chappell,  io^  Pa. 
St.  187. 

Priority  of  lien. — A  landlord's  right 
of  distress  is  superior  to  that  of  an  exe- 
cution creditor's  levy.  Gilliam  v.  To- 
bias, 11  Phila.  (Pa.)  313.  See  also 
Newell  v.  Clark,  46  N.  J.  L.  363. 
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son.  And  if  the  lease  is  for  a  definite  term  of  years  without 
any  contingency  the  expiration  of  such  term  of  years  will  of 
•course  terminate  the  tenancy.1 

In  most  cases  the  tenancy  terminates  ex  vi  termini,  and  the 
contractual  relations  of  the  parties  cease,  giving  the  landlord  the 
right  to  resume  possession  at  once,  and  placing  the  tenant  in  the 
position  of  a  wrongdoer  if  he  withholds  possession.* 

2.  Uotice  to  ftuit. — The  commonest  method  of  terminating  the 
tenancy  is  by  notice  to  quit  given  in  the  manner  usually  provided 
by  statute,  and  for  default  in  the  payment  of  rent  or  some  other 
covenant  of  the  lease.8 

Where  the  lease  provides  that  the  tenancy  shall  be  one  month 
only,  and  will  expire  at  noon  on  the  first  day  of  the  following 
month,  it  is  a  tenancy  from  month  to  month,  requiring  no  notice 
from  either  party  to  terminate  it.4 

A  lease,  though  void  as  to  the  term,  may  regulate  the  tenancy 
in  other  respects  and  make  it  a  holding  from  year  to  year,  ter- 
minable on  giving  the  statutory  notice.* 


1.  Ludford  v.  Barber,  i  T.  R.  86;  Co. 
Lit.  216;  Shep.  Touch.  187;  Roe  v. 
Ward,  I  H.  Bl.  97;  McCreary  v.  Mars- 
ton,  56  Cal.  403;  Clark  v.  Rhoads,  79 
Ind.  342;  Ashley  v.  Warner,  11  Gray 
(Mass.)  43;  Russell  v.  McCartney,  21 
Mo.  App.  544. 

3.  Jackson  v.  Parkhurst,  5  Johns. 
(N.  Y.)  128;  Dorrell  v.  Johnson,  17 
Pick.  (Mass.)  263;  Ellis  v.  Paige,  1 
Pick.  (Mass.)  43;  Rosevelt  v.  Hungate, 
110  111.  595;  Schreiber  v.  Chicago  etc. 
R.  Co.,  1 15  111.  340;  Brown  v.  Keller,  32 
Ill.isi;  Fort  v.  McGrath,  7  111.  App. 
302;  Beidler  v.  Fish,  14  111.  App.  29; 
Stopplekamp  v.  Mangeot,  42  Cal.  316; 
Market  Co.  v.  Hoffman,  101  U.  S.  112; 
Alcorn  v.  Morgan,  77  Ind.  184;  Mc- 
Clure  v.  McClure,  74  Ind.  108;  Bran- 
-denberg  v.  Reithman,  7  Colo.  323; 
Shuver  v.  Klinkenberg,  67  Iowa  544; 
Kellogg  v.  Groves,  53  Iowa  395;  Men- 
del v.  Hall,  13  Bush  (Ky.)  232;  Lith- 
gow  v.  Moody,  35  Me.  214;  Preble  v. 
Hay,  32  Me.  456;  Neumeister  v.  Pal- 
mer, 8  Mo.  App.  491;  Hulett  v.  Nugent, 
71  Mo.  131;  McGregor  v.  Rawle,  57 
Pa.  St.  184;  McCanna  v.  Johnson,  19 
Pa.  St.  434;  Shipman  v.  Michell,  64 
Tex.  174.  In  such  case  no  notice  is 
necessary  unless  the  statute  requires  it. 

8.  Notice  to  Quit. — A  notice  to  quit 
by  an  assignee  of  the  premises  is  not 
defective  by  reason  of  its  not  specifying 
the  party  giving  it  as  assignee,  if  the 
tenant  has  information  in  fact  of  the 
party's  title.  Thamm  v.  Hamberg,  2 
Brewst  (Pa.)  528. 


A  tenant  for  another's  life  holding 
over  is  entitled  to  notice  to  quit.  Sea- 
ton  v.  Davis,  2  Thomp.  &  C.  (N.  Y.) 

If  a  tenant  is  in  possession  under  a 
contract  of  purchase  which  he  does  not 
fulfil,  he  is  not  entitled  to  notice  to 
quit.  Ross  v.  Van  Aulen,  42  N.  J.  L. 
49- 

Notice  to  quit  left  with  a  servant  at  a 
boarding  house  at  which  the  tenant  has 
ceased  to  live,  but  at  which  his  wife 
still  lives,  is  sufficient,  although  with 
diligence  the  tenant  might  have  been 
found.  De  Giverville  v.  Stolle,  9  Mo. 
App.  185. 

In  Indiana,  a  tenancy  from  year  to 
year  may  be  terminated  on  ten  days' 
notice  for  failure  to  pay  rent,  unless  the 
rent  is  payable  at  the  expiration  of  the 
year.    Leary  v.  Meier,  78  Ind.  393. 

4.  Gibbons  v.  Dayton,  4  Hun  (N. 
Y.)  4S«. 

A  purchaser  who  has  sold  the  premises, 
possession  to  be  given  at  the  end  of  the 
term,  retains  such  an  interest  as  to 
give  notice  to  quit  on  the  final  day  of 
the  term.  Glenn  v.  Thompson,  75  Pa. 
St.  389. 

A  tenancy  under  a  verbal  lease  for 
three  years,  the  rent  payable  monthly, 
is  not  a  tenancy  from  year,  but  is  ter- 
minable as  a  tenancy  at  will  on  notice 
as  required  by  statute.  Western  Un- 
ion Tel.  Co.  "v.  Fain,  52  Ga.  18. 

6.  Thurber  v.  Dwyer,  10  R.  I.  355. 

A  notice  to  quit  is  not  invalidated  by 
a  mistake  in  the  christian  name  of  the 
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Notice  to  quit  is  necessary  in  order  to  terminate  a  tenancy  at 
will.1 

The  statutes  in  most  of  the  States  fix  the  length  of  time  no- 
tice is  required  to  be  given,  where  the  tenancy  is  from  year  to 
year,  and  in  the  absence  of  a  special  contract  as  to  notice  re- 
quired.* 


tenant  when  his  family  on  receiving  it 
understood  it  to  be  intended  for  him. 
Clark  v.  Kelliher,  107  Mass.  406. 

To  terminate  a  tenancy  from  month 
to  month,  the  notice  must  be  given  be  ■ 
fore  the  termination  of  the  current 
month.  Gunn  r.  Sinclair,  52  Mo.  327; 
People  v.  Goelet,  64  Barb.  (N.  Y.) 
477- 

When  a  term  ends  at  midnight, 
April  30th,  a  notice  to  quit  on  May  1st 
is  good.  Detroit  Savings  Bank  v.  Bella- 
my, 49  Mich.  317. 
,The  occupant  of  land  under  a  licence 
is  not  entitled  to  notice  to  quit. 

Occupancy  Under  Licence. — Johns  v. 
McDaniel,  6o*Miss.  486. 

Where  a  condition  of  a  lease  was 
"that  if  at  any  time  the  term  should  be 
ended  at  such  election  of  the  lessor  or 
in  any  other  way,"  and  the  lessee 
should  remain  in  possession  two  days 
after  notice  of  such  default,  he  would 
be  deemed  guilty  of  forcible  detainer 
under  the  statute,  it  was  held  not  to  dis- 
pense with  the  common  law  formalities 
or  the  requirements  of  the  statute  for 
terminating  the  tenancy  after  nonpay- 
ment of  rent.  Woodward  v.  Cone,  73 
111.  241. 

A  provision  that  the  lessor  may  ter- 
minate the  lease  at  the  end  of  any  year 
by  giving  sixty  days'  notice  "in  case  he 
should  sell  or  desire  to  rebuild"  is  not  a 
condition  but  a  limitation,  and  the  term 
expires  by  force  of  a  sale  and  notice  in 
sixty  days  thereafter,  without  further 
act  on  the  part  of  the  lessor.  Miller  v. 
Levi,  44  N.  Y.  489. 

1.  Tenancy  at  Will. — Coomler  v.  Hef- 
ner, 86  Ind.  108;  Wilson  v.  Prescott, 
62  Me.  115;  Cunningham  v.  Horton, 
57  Me.  420;  Gordan  v.  Gilman,  48  Me. 
473;  Dulton  v.  Colby,  35  Me.  505; 
Wheeler  v.  Cowan,  25  Me.  283;  Robie 
v.  Smith,  21  Me.  114;  Davis  v.  Thomp- 
son, 13  Me.  209;  Brown  v.  Kayser,  60 
Wis.  1;  Munson  v.  Plumler,  159  Iowa 
120;  Anderson  v.  Taylor,  56  Cal.  131; 
King  v.  Connolly,  51  Cal.  181;  Larned 
v.  Hudson,  60  N.  Y.  102;  Burns  v. 
Bryant,  31  N.  Y.  453;  People  v. 
Schackno,  48  Barb.  (N.  Y.)  551;  Banks 
v .  Carter,  7  Daly  (N.  Y.)  417;  Prouty 


v.  Prouty,  s  How.,  Pr.  (N.  Y.)  81; 
Shipman  v.  Mitchell,  64  Tex.  174; 
Western  Union  Tel.  Co.  v.  Fain.  52 
Ga.  20;  Clark  v.  Wheelock,  99  Mass. 
114;  Hultain  v.  Munigle,  6  Allen 
(Mass.)  220;  Ashley  v.  Warner,  1  Gray 
(Mass.)  43;  Johnson  v.  Stewart,  1 
Gray  (Mass.)  181;  Blish  v.  Harlow,  15 
Allen  (Mass.)  316;  Currier  v.  Jordan, 
117  Mass.  261;  Bennett  v.  Robinson, 
27  Mich.  26;  Woodrow  v.  Michael,  13 
Mich.  187;  Hazletine  v.  Colbum,  31 
N.  II.  466;  Currier  v.  Perley,  24  N.  H. 
219;  Russell  v.  Allard,  iS  N.  H.  222. 

2.  A  tenant  from  year,  to  year  is  en  - 
titled  to  a  written  or  verbal  notice  to 
quit,  to  be  given  three  months  before 
the  expiration  of  the  current  year;  a 
mere  demand  for  possession  is  insuffi- 
cient. But  where  the  tenant  disclaims 
to  hold  as  such,  a  notice  to  quit  is  not 
necessary  and  need  not  be  proved  in  a 
summary  proceeding  in  ejectment 
Vincent  v.  Corbin,  85  N.  Car.  108. 

Where,  in  a  case  of  a  tenancy  at  will, 
no  notice  to  quit  having  been  given, 
the  landlord  and  tenant  agree  that  the 
latter  shall  leave  the  premises  on  a  day 
named,  within  the  time  in  which  the 
tenancy  might  be  terminated  by  notice, 
it  is  a  valid  agreement  changing  the 
tenancy  to  one  for  a  fixed  term,  and  the 
giving  up  by  each  of  his  right  to  hold 
the  other  to  the  tenancy  beyond  the 
day  named,  is  a  sufficient  consideration 
to  sustain  it.  Engels  v.  Mitchell,  30  • 
Minn.  122. 

Cornellison  v.  Cornellison,  1  Bush 
(Ky.)  149;  Clapp  v.  Paine,  18  Mc.  264; 
Stockwell  v.  Marks,  17  Me.  455; 
Moshier  v.  Reding,  12  Me.  478;  De- 
troit Savings  Bank  v.  Bellamy,  49  • 
Mich.  317;  Coan  v.  Mole,  39  Mich. 
454;  Warner  v.  Hale,  65  111.  395; 
Coomler  v.  Hefner,  86  Ind.  108;  Stop- 
pelkamp  v.  Mangeot,  42  Cal.  316; 
Stedman  v.  Mcintosh,  4  Ired.  (N.  Car.) 
L.  291;  Gruenewald  v.  Schaales,  17  Mo. 
App.  324;  Tierman  v.  Johnson,  7  Mo. 
43;  Pugslev  v.  Aikin,  u  N.  Y.  494; 
Witt  v.  New  Vork,  <;  Robb.  (N.  Y.) 
248;  People  v.  Paulding,  22  Hun  (N. 
Y.)  91;  Den.  Snowhill  v.  Snowhill, 
23  N.  J.  L.  448;  Williams  v.  Acker- 
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But  when  a  tenancy  is  for  a  time  fixed  and  certain,  no  notice 
to  quit  is  necessary.1 

Nor  when  the  relation  of  landlord  and  tenant  does  not 
exist.* 

The  notice  may  be  served  as  well  before  as  after  the  expiration 


man,  S  Oreg.  405;  Garrett  v.  Clark,  5 
Oreg.  464;  Dumn  v.  Rothermel,  112  Pa. 
St.  272;  Godard  v.  S.  Car.  R.  Co.,  2  Rich. 
(S.  Car.)  346;  Thomas  v.  Wright,  9 
Serg.  &  R.  (Pa.)  87;  Wilson  v.  Smith, 
5  Yerg.  (Tenn.)  379;  Right  t'.  Darby, 
1  Term  Rep.  159;  Doe  v.  Raffan.  6 
Esp.  4;  Doe  v.  Hazell,  1  Esp.  189;  Ox- 
ley  v.  James,  13  Mees.  &  W.  209;  Doe 
v.  Ridout,  5  Taunt.  519. 

1.  Ackland  r.  Tutley,  9  Ad.  &  E. 
879;  Stopplekamp  v.  Mangeot,  42  Cal. 
316;  Brandenburg  v.  Riethman,  7  Colo. 
323;  Schreibler  v.  Chicago  etc.  R.  Co., 
115  Ul.340;  Roosevelt  v.  Hungate,  110 
111.  595;  Secor  v.  Pestana,  37  111.  525; 
Brown  v.  Keller,  32  111.  151;  Walker  z>. 
Ellis,  12  111.  470;  Fort  v.  McGrath,  4 
111.  App.  233;  Shuver  v.  Klinkenberg, 
67  Iowa  544;  Kellogg  v.  Groves,  53 
Iowa  395;  Alcorn  v.  Morgan,  77  Ind. 
184;  McLure  v.  McLure,  74  Ind.  108; 
Whetstone  v.  Davis,  34  Ind.  510;  Mc- 
Lain  v.  Doe,  5  Ind.  237;  Myerson  v. 
NefT,  5  Ind.  523;  Layman  v.  Throp,  ti 
Ind.  352;  Pierson  v.  Doe,  2  Ind.  123; 
llamit  v.  Lawrence,  2  A.  K.  Marsh. 
(Ky.)  366;  Mendel  v.  Hall,  13  Bush 
(Ky.)  232;  Haley  v.  Hichman,  Litt. 
Sef.  Cases  (Ky.)  266;  Lithgow  v. 
Moody,  3s  Me.  214;  Preble  v.  Hay,  32 
Me.  456;  Clapp  v.  Paine,  18  Me.  264; 
Stock  well  t'.  Marks,  17  Me.  455;  Mosh- 
ier  v.  Reding,  12  Me.  478;  Hulett  v. 
Nugent,  71  Mo.  131;  Stevens  v. 
Brown,  56  Mo.  23;  Alexander  v.  West- 
cott,  37  Mo.  108;  Y  oung  v.  Smith,  28 
Mo.  6$;  Noumeister  v.  Palmer,  8  Mo. 
App.  491;  Smith  v.  Littlefield,  51  N. 
Y.  539;  Gibbons  v.  Dayton,  4  Hun  (N. 
Y. )  451;  Witt  t\  Mayor  etc.  of  N.  Y., 
6  Rob.  (N.  Y.)  441;  McGregor  v. 
Rawle,  57  Pa.  St.  184;  McCanna  v. 
Johnston,  19  Pa.  St.  434;  Evans  v. 
Hastings,  9  Pa.  St.  273;  Williams  v. 
Bennet,  4  Ired.  (N.  Car.)  122;  Sted- 
man  v.  Mcintosh,  4  Ired.  (N.  Car.)  291 ; 
Hendrick  v.  Cannon  ,<5  Tex.  248;  Ship- 
man  v.  Mitchell,  64  Tex.  174;  Cobb  z>. 
Stokes,  8  East  358;  Fish  v.  Stratton,  4 
Bing.  446. 

2.  Notice  Unnecessary  If  Relation  of 
Landlord  and  Tenant  Does  Mot  Exist. — 
Notice  to  quit  is  never  necessary  un- 
less the  relation  of  landlord  and  tenant 


subsists;  and  where  one  in  possession 
repudiates  the  relation  of  tenant  to  bis 
landlord,  or  of  vendee  to  vendor,  if  he 
enters  under  a  contract  of  purchase  and 
sets  up  a  hostile  claim  to  title  no  de- 
mand ofpossession  or  notice  is  neces- 
sary. Eberwine  v.  Cook,  74  Ind. 
377- 

One  who  occupies  land  under  a  mere 
licence,  without  an  estate  in  it,  is  not  a 
termor  or  entitled  to  notice  to  quit  be- 
fore he  can  be  ejected  at  the  suit  of  the 
land  owner.  Johns  v.  McDaniel,  60 
Miss.  486. 

A  tenant  in  possession  who  has  at- 
torned to  a  stranger  to  the  title  is  not 
entitled  to  notice  to  quit  Steinhauser 
v.  Kuhn,  50  Mich.  367. 

A  tenant  who  denies  his  landlord's 
title,  and  asserts  ownership  of  the 
property',  is  not  entitled  to  notice  to 
quit,  nor  to  a  demand  for  .possession, 
precedent  to  the  commencement  of  an 
action  in  ejectment.  Sims  v.  Cooper, 
106  Ind.  87. 

If  a  party  be  let  into  possession  un- 
der a  contract  to  purchase,  and  the  pur- 
chase be  not  afterwards  completed,  he 
is  not  to  be  regarded  as  tenant  to  the 
vendor  in  such  sense  as  to  entitle  him 
to  three  months'  notice  to  quit,  but  he 
may  be  ejected  after  demand  ofposses- 
sion, unless  there  be  in  the  contract 
something  to  the  contrary.  Ross  v. 
Van  Aulen,  42  N.  J.  L.  49. 

Doyle  v.  Gibbs,  6  Lans.  (N.  Y.)  180; 
Egsaman  v.  Egsaman,  24  Hun  430; 
Jackson  v.  Robinson,  4  Wend.  436; 
Seaton  v.  Davis,  1  N.  Y.  Sup.  Ct. 
91;  Torrey  v.  Torrey,  14  N.  Y.  430; 
Thackray  v.  Den.  Cheeseman,  18  N. 
Y.  L.  1, 3;  Jackson  v.  Aldrich,  13  Johns. 
(N.  Y.)  106;  Jackson  v.  Devo,  3  Johns. 
(N.  Y.)  422;  Jackson  v.  Tyler,  2  Johns. 
(N.  Y.)  444;  Jackson  v.  Sample,  1 
Johns.  Cas.  (N.  Y.)  231;  Borden  v. 
Bell,  8  Jones  (N.  Car.)  294;  Eaton  v. 
George,  3  Jones  (N.  Car.)  L.  385;  Doe 
t'.  Johnson,  2  McLean  (U.  S.)  323; 
Doe  v.  Boulton,  6  Maule  &  S.  148;  Dor 
v .  Quigley,  2  Camp.  505;  Dor  v.  Crud, 
5  Bing.  327;  Roe  v.  Prindeaux,  10  East 
165;  Right  v.  Bawden,  3  East  260; 
Warren  v.  Kellev,  17  Tex.  544;  Den  v. 
Webster,  10  Yerg.  (Tenn.)  513;  Spill- 
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•of  the  term,1  and  the  manner  of 
statute,*  as  well  as  the  length  of 

•man  v.  Walt,  12  Heisk.  (Tenn>)574! 
Strang  v.  Moog,  72  Ala.  460;  Wright 
v.  Lyle,  4  Ala.  112;  Grice  v.  Ferguson, 

1  Stew.  (Ala.)  36;  Murphy  v.  William- 
son, 85  111.  140;  Herrell  v.  Sizeland, 
81  111.  457;  Chicago  etc.  R.  Co.  v. 
Knox  College,  34  111.  195;  Seem  v.  Mc- 
Lees,  24  111.  192;  Providence  Co.  Sav- 
ings Bank  v.  Phalen,  12  R.  I.  495;  Al- 
len v.  Smith,  1  Blackf.  (Ind.)  22;  tones 
v.  Doe,  1  Blackf.  (Ind.)  351;  Meeker  v. 
Doe,  7  Blackf.  (Ind.)  169;  Doe  v. 
Brown,  7  Blackf.  (Ind.)  142;  Allen  v. 
Smith,  6  Blackf.  (Ind.)  527;  Bowser  v. 
Warren,  4  Blackf.  (Ind.)  522;  Howard 
v.  Carpenter,  22  Md.  10;  McCaslin  v. 
State,  99  Ind.  428;  Griffin  v.  Roches- 
ter, 96  Ind.  545;  Indianapolis  M.  &C. 
Union  v.  C.  C.  C.  &  I.  R.  Co.,  45  Ind. 
281;  Sale  v.  Crutchfield,  8  Bush  (Ky.) 
■636;  Kilburn  v.  Ritchie,  2  Cal.  146. 

1.  The  statutory  notice  to  leave  the 
premises  required  to  be  given  in  an  ac- 
tion of  forcible  entry  (detention)  against 
a  tenant  holding  over  his  term,  may  be 
served  as  well  before  as  after  the  expira- 
tion of  the  term.  Hawley  v.  Robeson,  14 
Neb.  435;  Hazeltine  v.  Colburn,  31  N. 
H.  466;  Adams  v.  Decker,  u  N.  J.  L. 
84;  Leutzey  v.  Herchelrode,  20  Ohio  St. 

9.  Service  of  a  notice  to  terminate  a 
tenancy,  made  by  leaving  a  copy  with 
a  servant  of  the  keeper  of  a  boarding 
house  at  which  his  tenant  had  resided 
and  where  his  wife  yet  remained,  is  in- 
sufficient where  it  appears  that  by 
proper  enquiry  and  reasonable  diligence 
'  the  tenant  could  have  been  found. 
Giverville  v.  Stotle,  9  Mo.  App.  185. 

A  notice  to  quit  served  on  one 
of  two  tenants  in  common  is  notice  to 
both.  Grundy  v.  Martin,  143  Mass. 
279. 

Service  of  the  notice  may  be  made 
and  proved  by  a  constable,  and  such 
notice  may  be  served  under  section  6, 

2  Indiana  R.  S.  1876,  p.  341,  on  the  ten- 
ant, whether  on  or  off  the  premises,  or, 
if  he  cannot  be  found,  upon  someone 
of  the  proper  age  residing  on  the  prem- 
ises. The  description  of  the  premises 
in  a  notice  to  quit  as  "the  dwelling 
house  situate  on  the  N.  E.  cor.  of  Fifth 
and  Judiciary  Sts.,  Aurora,  Ind.,  now 
held  of  me  by  you  as  tenant,"  is  suf  • 
ficient.  Epstein  v.  Greer,  78  Ind.  348; 
Jenkins  v.  Jenkins,  63  Ind.  415;  Posson 
v.  Dean,  Cir.  Prac.  Rep.  177. 


service  is  usually  regulated  by 
time  required.3 

3.  By  an  ancient  rule  of  the  common 
law,  before  the  lessor  can  exercise  a 
stipulated  right  of  re-entry  for  breach 
of  covenant  to  pay  rent,  he*  must  make 
an  actual,  demand  upon  the  tenant  for 
the  payment  thereof,  unless  by  special 
agreement  the  requirement  of  demand 
has  been  dispensed  with.  The  rule  as  re- 
spects the  necessity  for  demand  remains 
unaltered  in  Virginia  by  statute.  H, 
tenant  of  J,  of  premises  in  city  of  R.  for 
five  years,  for  rent  payable  first  day  of 
each  month,  under  a  lease  with  clause  of 
re-entry  for  ten  days'  default  in  paying 
an  instalment  of  rent,  was  April  12th, 
1883,  in  default  for  rent  for  preceding 
month,  and  J  notified  H  that  unless  he 
quit  the  premises  in  five  days  he  would 
proceed  against  him  for  the  unlawful 
detainer  thereof.  Next  day  H  tendered 
the  rent  to  G,  who  had  been  acting  as 
J's  agent  in  the  matter,  but  G  refused 
to  receive  it.  Seven  days  after  the  no- 
tice J  brought  unlawful  detainer  for  the 
premise.  Held,  As  J  had  made  no  de- 
mand for  the  rent  in  arrear,  his  action 
was  not  maintainable  either  at  com- 
mon law  or  under  the  statute.  Virginia 
Code  1873,  ch.  130,  4.  Service  of  no- 
tice on  II  to  quit  did  not  revoke  G's 
agency,  and  the  tender  of  rent  in  arrear 
within  the  statutory  period  of  five  days 
would,  even  had  there  been  a  demand 
for  the  rent,  have  defeated  the  action 
under  the  statute.  Johnson  v.  Hargrove, 
81  Va.  118. 

Section  3076,  Revised  Statutes  Mis- 
souri 1879,  requires  the  landlord  to  give 
the  tenant  ten  daj-s'  notice  before  insti- 
tuting the  proceedings  for  possession 
therein  authorized.  Held,  that  a  notice 
given  on  the  18th  will  not  support  an 
action  commenced  under  this  statute  on 
the  28th  day  of  the  same  month.  John- 
son v.  Douglass,  73  Mo.  168. 

Where  the  holding  under  a  lease  is 
from  half  month  to  half  month,  the 
terms  expiring  in  the  middle  and  at  the 
end  of  the  month,  a  notice  to  quit 
which  fixes  the  expiration  of  the  lease 
on  the  first  day  of  the  month  is  not 
materially  erroneous,  though  it  must 
not  extend  into  the  half  month.  Where 
a  lease  for  half  months  expires  with  the 
last  day  of  a  month,  the  period  for 
which  rent  is  due  ends  at  midnight  and 
the  lessee  cannot  be  required  to  leave 
before.  Detroit  Savings  Bank  v.  Bel- 
lamy, 49  Mich.  317. 
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3.  Acts  of  the  Landlord. — A  tenancy  at  will  is  terminated  by  a 
written  lease  given  to  another  or  a  new  lease  between  the  same 
parties  or  a  demand  for  possession  by  the  owner ; 8  or  a  parti- 
tion of  land  held  by  tenants  in  common  ;*  or  a  sale  by  the  land- 
lord or  of  his  interest  under  the  foreclosure  of  a  mortgage  given 
prior  to  the  commencement  of  the  tenancy.5 


Notice  to  quit,  where  premises  are 
held  from  month  to  month,  must  be 
given  a  full  month  before  the  dav  on 
which  a  new  holding  would  begin.  Where 
such  holding  begins  on  the  first  of  the 
month  a  notice  given  May  6th  would 
not  be  operative  until  July  ist.  Hart  v. 
v.  Lindley,  50  Mich.  20. 

A  notice  to  quit  from  a  landlord  to  a 
tenant  is  sufficient  if  it  apprise  the  lat- 
ter as  to  what  premises  are  demanded. 
Whipple  v.  Shewatter,  91  Ind.  114. 

A  tenancy  was  from  month  to  month 
beginning  on  the  first  day.  A  notice  to 
quit  on  the  last  day  of  a  month,  served  a 
month  previous,  is  sufficient.  Petsch 
v.  Biggs,  31  Minn.  392. 

It  is  the  duty  of  the  party  desiring  to 
commence  an  action  under  art.  13,  ch. 
81,  Kansas  Comp.  Laws  of  1879,  relat- 
ing to  forcible  entry  and  detainer,  to 
notify  the  adverse  party  to  leave  the 
premises  for  possession  of  which  the 
action  is  about  to  be  brought,  which 
notice  must  be  served  at  least  three 
days  before  commencing  the  action,  by 
leaving  a  written  copy  thereof  with  the 
defendant,  or  at  his  usual  place  of 
abode  if  he  cannot  be  found.  The 
serving  of  this  notice  is  a  part  of  the 
proceeding  to  obtain  restitution  of  the 
premises,  and  the  action  must  be 
brought  within  a  reasonable  time  after 
the  service  of  the  notice.  If  nearly  a 
year,  or  any  other  considerable  length  of 
time,  elapses  after  the  service  of  the  no- 
tice before  the  action  is  commenced, 
the  lapse  of  time  operates  as  a  waiver 
of  the  notice,  and  in  such  case  a  fresh 
notice  must  be  given  before  the  party 
desiring  to  commence  the  action  can 
take  proceedings  to  dispossess  the 
party.  Douglas  'v.  Whitaker,  32  Kan. 
381. 

A  notice  from  A  to  B,  a  tenant  at  suf- 
ferance, to  quit,  dated  January  30th,  1 883, 
after  reciting  that  a  lease  had  been 
given  to  A  for  the  term  of  one  year 
from  January  20th,i883,  notified  B  to  va- 
cate the  premises  "within  two  days 
from  the  above  date."  Held,  that  the 
notice  was  sufficient.  Hooton  v.  Holt, 
139  Mass.  $±. 

When  a  right  to  re-entry  is  reserved 
in  a  lease  and  such  right  has  accrued, 


three  days'  notice  must  be  given,  as 
provided  in  1161  and  1162  of  the 
California  Code  of  Civil  Procedure, 
before  the  summary  proceedings  can 
be  instituted  against  the  tenant  for  an 
unlawful  detainer.  Smith  v.  Hill,  63 
Cal.Vi. 

Where  the  lessor,  for  the  purpose  of 
terminating  a  three  years'  lease,  gives 
the  tenant  the  requisite  notice  under  § 
7  of  the  Kansas  Landlord  and  Tenant 
act,  held  that  the  lease  will  not  be  ter- 
minated within  less  than  ten  days  after 
the  notice  is  given.  And  further  held  that 
if  within  nine  days  after  the  giving  of 
such  notice  a  second  notice  were  given 
under  $  161  of  the  Justices'  Code,  for 
the  purpose  of  laying  the  foundation 
for  the  commencement  of  an  action  of 
forcible  detainer,  the  second  notice 
would  be  given  prematurely  and  would 
therefore  be  void.  Douglass  v.  Parker, 
32  Kan.  593. 

1.  Kelly  v.  Waite,  12  Mete.  (Mass.) 
300. 

9.  Smith  v.  Niver,  2  Barb.  (N.  Y.) 
180. 

The  taking  of  a  new  lease  during  the 
continuance  of  a  demise  creates  a  pre- 
sumption of  a  surrender  of  the  prior 
lease.  Abell  v.  Williams,  3  Daly  (N. 
Y.)  17. 

The  acceptance  of  a  new  lease  during 
the  term  of  the  first  is  a  surrender  of 
the  first.  Van  Rensselaer  v.  Penniman, 
6  Wend.  (N.  Y.)  569;  Livingston  v. 
Potts,  16  Johns.  (N.  Y.)  28. 

8.  Howell  v.  Howell.  7  Ired.  L.  (N. 
Car.)  496;  Herrell  v.  Sizeland,  81  111. 
457,  459;  Dunn  v.  Trustees  of  School 
etc.,  39  111.  578;  Doe  v.  Richards,  4  Ind. 
374;  Brock  way  v.  Thomas,  36  Ark.  518; 
CrommelinT. Thiess,3i  Ala.412;  Davis 
v.  Thompson,  13  Me.  209;  Currier  v. 
Earl,  13  Me.  216;  Curl  v.  Lowell,  19 
Pick.  (Mass.)  25. 

4.  Rising  v.  Stannard,  17  Mass.  282; 
Ellis  v.  Paige,  1  Pick.  (Mass.)  43. 

6.  Burr  v.  Stenton,  52  Barb.  (N.  Y.) 
377;  Simers  v.  Saltus.  3  Denio  (N.  Y.) 
214;  Holmes  v.  M'Master,  1  Rich.  Eq. 
(S.  Car.)  340;  Fitzgerald  v.  Beebe,  7 
Ark.  310;  Howell  v.  Howell,  7  Ired.  L. 
(N.  Car.)  496. 

Although  the  lease  provides  that  the 
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And  so  if  the  landlord  takes  possession  of  the  key  of  the 
house  occupied  by  the  tenant  and  this  is  followed  by  other  acts 
indicating  an  intention  on  the  part  of  the  landlord  to  resume  pos- 
session, it  may  be  construed  as  an  eviction.1 

4.  Acts  of  the  Tenant. — The  tenancy  at  will  may  be  terminated 
by  the  tenant  by  an  attempted  conveyance  of  his  estate,*  or  a 
sale  of  the  stock  on  the  farm  contrary  to  the  terms  of  the  contract, 
or  acts  of  waste  ;s  or  the  purchase  of  the  demised  premises  by 


landlord  may  terminate  the  tenancy  by 
a  sale  of  the  premises,  yet  a  mere  color - 

.  able  sale  by  the  landlord  to  his  wife,  i.  e., 
merely  going  through  the  forms  of  a 

.  conveyance,  not  intending  to  make  a 
valid  legal  transfer  of  the  title  for  a 
good  consideration,  will  not  effect  a 
termination  of  the  lease.  Ela  v.  Bankes, 
37  Wis.  89. 

A  lessee  of  certain  real  estate  sublet 
the  same  to  one  who  subsequently,  but 
before  the  expiration  of  the  lease,  be- 

.  came  the  owner  of  the  leased  premises 
in  fee  simple,  by  warranty  deed  from 
the  lessor,  and  then  sued  the  lessee  for 
rent.  Held,  that  the  lease  was  termi- 
nated by  the  conveyance,  and  that  action 

..could  not  be  maintained.  Liebschutz 
v.  Moore,  70  Ind.  143;  8.  c,  36  Am.  Rep. 
182. 

Where  the  tenant's  term  is  extin- 
guished by  the  foreclosure  of  a  mort- 
gage, the  presumption  is  that  the  use  is 
equivalent  to  the  rent  and  if  he  claims 
.  damages  he  must  show  it.  Larkin  v. 
Misland,  too  N.  Y.  212. 

When  the  land  subject  to  demise  is 
sold  by  the  sheriff  it  terminates  the  ex- 
isting lease,  and  the  purchaser  may 
affirm  the  lease  and  require  the.rent  to 
be  paid  to  him.  Duff  v.  Wilson,  69  Pa. 
St.  316. 

1.  Dos  Santos  v.  Hollingshead,  4 
Phila.  (Pa.)  57;  Hegeman  v.  McArthur, 
1  E.  D.  Smith  (N.  Y.)  147.  Contra, 
Bloomer  v.  Merrill,  1  Daly  (N.  Y.) 
4»S- 

Where  a  tenant  gives  the  key  to  the 
landlord  before  the  expiration  of  the 
term,  it  does  not  necessarily  amount  to- 
a  surrender.  Prentiss  v.  Warne,  10  Mo. 
•  601;  Townsend  v.  Albers,  3  E.  D.  Smith 
(N.  Y.)  560. 

Where  a  party  deliberately  refuses 
-to  perform  his  part  of  the  contract,  it  is 
.  a  ground  for  refusal  on  the  other  part, 
.and  is  applicable  to  a  contract  of  ten- 
ancy.   Reed  v.  Reynolds,  37  Conn.  469. 

The  commencement  of  an  action  of 
.ejectment  against  a  tenant  by  the  owner 
.determines  the  relation  whether  the  oc- 


cupant is  a  licensee,  tenant  at  will  or  at 
sufferance.  Chamberlain  v.  Donahue, 
45  Vt  50. 

If  a  tenant  remains  after  learning 
that  which  would  justify  his  leaving,  he 
waives  his  right  to  rescind  and  is  held 
liable  for  the  future  rent.  Conklin  v. 
White,  17  Abb.  N.  C.  (N.  Y.)  315. 

Where  the  landlord  enters  the  house 
and  makes  repairs  after  it  has  been 
abandoned  by  the  tenant,  it  relieves  the 
tenant  from  rent  thenceforward.  Mack- 
ellar  v.  Slgler,  47  How.  Pr.  (N.  Y.)  20. 

An  attempt  of  the  landlord  to  rent 
the  premises  to  a  third  party  does  not 
avoid  the  lease  as  to  the  tenants  unless 
they  are  thereby  disturbed  in  their  pos- 
session.   Mills  v.  Sampeel,  53  Mo.  360. 

9.  Rising  v.  Stannard,  17  Mass.  282; 
Ellis  v .  Paige,  1  Pick.  (Mass.)  42;  Keay 
v.  Goodwin,  16  Mass.  1 ;  Briggs  v.  Oaks, 
26  Vt.  138;  Howell  v.  Howell,  7  Ired. 
(N.  Car.)  406; Ball  v.Cullinore,2  Cromp. 
M.  &  R.  121;  Mellingv.  Leake,  16  Com. 
B.  652;  Pinhorn  v.  Sanster,  8  Ex.  763; 
Cook  v.  Cook,  28  Ala.  660;  Lawton  v. 
Savage,  136  Mass.  in;  Emmes  v. 
Feeley,  132  Mass.  346;  Arnold  v.  Nash, 
126  Mass.  397;  Clark  v.  Wheelock,  99 
Mass.  14;  King  v.  Lawson,  98  Mass. 
300;  Alexander  v.  Carew,  13  Allen 
(Mass.)  70;  Pratt  v.  Farrar,  10  Allen 
(Mass.)  519;  Rooney  v.  Gillespie,  6 
Allen  (Mass.)  74;  Curtis  v.  Calvin,  1 
Allen  (Mass.)  215;  Mizner  v.  Munroe, 
10  Gray  (Mass.)  290;  Furlong  v.  Leary, 
8  Cush.  (Mass.)  409;  Cooper  v.  Adams, 
6  Cush.  (Mass.)  87;  Howard  r.  Mer- 
riam,  5  Cush.  (Mass.)  563;  Robinson  v. 
Deering,  56  Me.  357;  Young  v.  Young, 
36  Me.  133;  Bennock  v.  Whipple,  12 
Me.  346;  Campbell  v.  Proctor,  6  Me. 
12;  Kelly  v.  Waite,  12  Met.  (Mass.) 
300;  McCann  v.  Rathbone,  8  R.  1. 403; 
Matthews  v.  Ward,  10  Gill  &  J.  (Md.) 
450;  Hildreth  v. Conant,  10  Met. (Mass.) 
29S;  Benedict  v.  Morse,  10  Met.  (Mass.) 
223;  McFarland  v.  Chase,  7  Gray 
(Mass.)  462. 

S.  Perry  v.  Carr,  44  N.  H.  118;  Cur- 
rier v.  Perley,  24  N.  H.  219;  Pettingill 
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the  tenant  at  a  tax  sale ; 1  or  other  act  of  the  tenant  inconsistent 
with  his  relation  as  tenant,  as  where  the  tenant  disclaims  holding 
under  his  lease  ;•  or  attempts  to  attorn  to  an  adverse  claimant, 
or  colludes  with  him  to  deliver  possession  ;8  or  denies  his  land- 
lord's title  or  accepts  title  from  a  hostile  source  ;*  or  by  his 
abandonment  of  the  premises.6 

5.  Destruction  of  Premises. — Destruction  by  casualty  of  the 
building  occupied  by  a  tenant  terminates  the  tenancy.6 

If  there  be  no  covenants  to  repair  in  a  lease  of  a  building 
where  the  land  on  which  it  rests  is  not  leased  also,  the  destruc- 
tion of  the  building  terminates  the  tenancy  and  rent  thereafter 
cannot  be  recovered.* 

6.  Appropriation  of  Premises  by  Eminent  Domain. — When  the  de- 
mised premises  are  appropriated  for  public  use  it  terminates  the 


v.  Evans,  5  N.  H.  54;  Daniels  v.  Pond, 
21  Pick.  (Mass.)  367  ;  Philips  v.  Covert, 
7  Johns.  (N.  Y.)  1;  Say  v.  Stoddard, 
27  Ohio  St.  478;  Briggs  v.  Oaks,  26  Vt. 
«3». 

1.  Ferguson  v.  Etter,  21  Ark.  160. 
9.  Williams  v.  Watkins,  3  Pet.  (U. 
S.)  43,  49;  Montgomery  v.  Craig,  5 
Dana   (Ky.)   ioi.    See  Delancey  v. 
Ganong,  9  N.  Y.  9. 

S.  Wall  v.  Goodenough,  16  111.  415; 
Fortier  *.  Ballance,  10  111.  41 ;  Ballance 
v.  Fortier,  8  Ind.  291;  McCartney  v. 
Auer,  50  Mo.  395;  Steinhauser  v.  Kuhn, 
50  Mich.  367;  Jones  v.  Tatham,  20  Pa. 
St  398.  . 

4.  Jackson  v.  Vincent,  4  Wend.  (N. 
Y.)  633;  Merrin  v.  Lewis,  90  111.  505; 
Doty  v.  Burdick,  83  111.  473;  Cox  v. 
Cunningham,  77  111.  545;  Bailey  v. 
Moore,  21  111.  165;  Jefferson  Co.  v. 
Ferguson,  13  111.  33;  Petterson  v.  Sweet, 
13  111.  App.  255;  McNamee  v.  Relf,  52 
Miss.  426;  Bryan  v.  Winburn,  43  Ark. 
28;  Simmons  v.  Robinson,  27  Ark.  50; 
Trabue  v.  Ramaye,  80  Ky.  323;  Breed- 
ing v.  Taylor,  13  B.  Mon.  (Ky.)  477, 
.81;  Pleak  v.  Chambers,  5  Dana  (Ky.) 
11 ; Turner  v.Thomas,  13  Bush  (Ky.)  518; 
Ross  v.  Kernan,  31  Hun  (N.  Y.)  164; 
Sperling  v.  Isaacs,  13  Dal.  (N.  Y.)  275; 
Jackson  v.  Delancey,  13  Johns.  (N.  Y.) 
537;  Jackson  v.  Sears,  10  Johns.  (N.  Y.) 
435;  Jackson  v.  Harper,  5  Wend.  (N. 
Y.)  246;  Lawrence  v.  Brown,  5  N.  Y. 
394;  Kennedy  v.  Reynolds,  27  Ala.  364; 
Thompson  v.  Felton,  $±  Cal.  547; 
Thompson  v.  Pioche,  44  Cal.  508;  Brown 
v.  Patterson,  51  Ga.  224;  Donkle  v. 
Kohn,  44  Ga.  266;  Gav  v.  Mitchell,  35 
Ga.  139;  Denham  v.  Holeman,  26  Ga. 
182;  Buckner  v.  Chambliss,  30  Ga.  652; 
Byrne  v.  Beeson,  1  Doug.  (Mich.)  179; 
Porter  v.  Hammond,  3  Me.  188;  Farrar 


v.  Heinrich,  86  Mo.  521;  McCartney  v. 
Auer,  50  Mo.  395;  Rutherford  v.  Oil- 
man, 42  Mo.  216;  Swift  v.  Gage,  26  Vt. 
224.  « 

0.  Where  the  renting  of  a  house  was 
made  on  condition  of  the  continuous 
running  of  a  sawmill,  the  abandon- 
ment by  the  tenant  of  the  latter  created 
an  abandonment  of  the  house  at  the 
option  of  the  landlord.  Crawley  v. 
Mullins,  48  Mo.  517. 

Parties  to  a  tenancy  at  will  may  aban- 
don the  original  agreement  without  re- 
sorting to  the  statutory  method  of  ter- 
minating the  tenancy.  Forbes  v.  Smiley, 
56  Me.  174. 

6.  Kerr  v.  Merchants'  etc.  Co.,  3  Edw. 
Ch.  (N.  Y.)  315;  Winton  v.  Cornish,  5 
Ohio  477.  See  Stockwell  v.  Hunter,  1 1 
Met.  (Mass.)  448. 

Where  the  statute  relieves  the  tenant 
from  liability  to  pay  rent  after  the  de- 
struction of  a  building  by  the  elements 
so  as  to  render  it  untenantable,  it  re- 
lates to  the  sudden  and  unexpected 
action  of  the  elements,  and  not  the 
gradual  deterioration  and  decay  from 
the  elements.  Suydam  v.  Jackson,  54 
N.Y.4So. 

Even  though  a  fire  makes  a  structure 
uninhabitable,  the  tenancy  is  not  ter- 
minated unless  the  building  must  be 
made  entirely  new.  Mut.  Life  Ins. 
Co.  v.  United  States,  21  Ct.  of  CI. 
«9S- 

7.  Ainsworth  v.  Ritt,  38  Cal.  89;  Mc- 
Millan v.  Soloman,  42  Ala.  356;  Wins- 
ton v.  Cornish,  5  Ohio  477;  Kerr  v. 
Merchants'  etc.  Co.,  3  Edw.  Ch.  ( N.  Y.) 
315;  Graves  v.  Berdan,  29  Barb.  (N.  Y.) 
100;  Stockwell  v.  Hunter,  it  Met. 
(Mass.)  448;  Gates  v.  Green,  4  Paige 
Ch.  (N.  Y.)  35s;  Patterson  v.  Acker- 
son,  1  Edw.  Ch.  (N.  Y.)o6. 
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tenancy,  though  the  taking  of  a  part  of  them  does  not  necessa- 
rily have  such  an  effect.1 

7.  Illegal  Use  of  Premises. — If  the  premises  are  used  in  a  manner 
in  violation  of  the  provisions  of  the  lease,  it  is  cause  for  a  ter- 
mination of  the  tenancy ;  *  and  so  an  unlawful  use  of  the  prem- 
ises  by  the  tenant  is  made  a  cause  of  forfeiture  in  some  States,* 
and  an  immoral  use  of  part  of  the  same  premises  by  the  landlord 
will  justify  the  tenant  in  abandoning  the  part  occupied  by  him.4 

In  most  of  the  States  waste  by  the  tenant  is  sufficient  ground 
for  terminating  the  tenancy  ;5  but  it  is  not  universally  so,  unless 
provided  for  in  the  lease.6 

Though  the  tenant  may  have  grounds  for  terminating  his  ten- 
ancy, he  cannot  do  so  and  retain  possession.7 

Where  the  premises  are  rendered  untenantable  through  the 
fault  of  the  tenant  he  is  not  released.8 

8.  Merger  of  Estates. — The  tenancy  is  terminated  by  merger 
where  the  estate  of  the  landlord  and  that  of  the  tenant  coincide 
in  the  same  person  at  the  same  time  without  an  intermediate 
estate.9 

It  arises  where  the  reversion  is  conveyed  to  the  tenant  or  sub- 
tenant,10 or  where  the  reversion  is  accfuired  by  the  life  tenant,11  or 


1.  Parks  v.  Boston,  15  Pick.  (Mass.) 
198;  Patterson  v.  Boston,  20  Pick. 
(Mass.)  159;  Emmes  v.  Feeley,  132 
Mass.  346;  O'Brien  v.  Ball,  119  Mass. 
28;  Barclay  v.  Pickle6,  38  Mo.  143; 
Smith  v.  Nevlin,  89  111.  193;  Chicago  v. 
Garrity,  7  111.  App.  474;  Schuylkill  etc. 
Co.  v.  Schmoele.  57  Pa  St.  271;  Work- 
man v.  Mifflin,  30  Pa.  St.  362;  Foote  v. 
Cincinnati,  11  Ohio  408;  Eldred  v. 
Leahy,  31  Wis.  546. 

Where  the  premises  are  taken  in 
whole,  or  in  part,  the  tenant  is  entitled 
to  damages.  See  Eminent  Domain, 
vol.  6,  p.  590. 

S.  Alexanders.  Hodges, 41  Mich. 691; 
Farwell  v.  Easton,  63  Mo.  446;  Bray  v. 
Foyarty,  4  Ired.  Eq.  (N.  Car.)  544; 
Wheeler  v.  Earle,  5  Cush.  (Mass.)  31; 
Caffin  v.  Scott,  7  Rob.  (La.)  201;. 

5.  McGarvey  v.  Puckett,  27  Ohio  St. 
669;  Crofton  v.  State,  25  Ohio  St.  249; 
Prescott  v.  Kyle,  103  Mass.  381;  People 
v.  McCarty,  62  How.  Pr.  (N.  Y.)  152. 
See  O'Connell  v.  McGrath,  14  Allen 
(Mass.)  289. 

4.  Dyett  v.  Pendleton,  8  Cow.  (N. 
Y.)  727;  Cohen  v.  Dupont,  1  Sandf. 
(N.  Y.)  260;  Rowbotham  v.  Pearcc,  5 
Houst.  (Del.)  135. 

6.  Stetson  v.  Day,  51  Me.  434; 
Rodgers  v.  Rodgers,  11  Barb.  (N.  Y.) 
595;  McDonald  v.  Elfe,  1  Nott  &  McC. 
(S.  Car.)  501;  Clark  v.  Bvnum,  3  Mc- 
Cord  (S.  Car.)  298. 


6.  Chipman  v.  Emeric,  5  Cal.  339; 
Bollenbacker  v.  Fritts,  98  Ind.  50; 
Robinson  v.  Miller,  2  B.  Mon.  (Ky.) 
284. 292. 

The  New  York  statute  permitting  a 
tenant  to  abandon  premises  when  they 
become  untenantable  without  fault  of  the 
tenant,  does  not  apply  to  a  case  where 
they  are  rented  with  a  full  knowledge 
that  they  are  to  be  placed  in  such  con- 
dition and  with  a  view  of  occupancy 
during  such  untenantable  condition. 
Alsheimer  v.  Krohn,  45  How.  Pr.  (N. 
Y.)  127.  See  Johnson  v.  Oppenheim, 
34  N.  Y.  Sup.  Ct.  416. 

I.  Johnson  v.  Oppenheim,  55  N.  Y. 
280. 

8.  Johnson  v.  Oppenheim,  55  N.  Y. 
280. 

».  See  generally  Merger.  Carrol  r. 
Ballance,  26  III.  9;  Rumpp  v.  Gerkens, 
59  Cal.  496;  James  v.  Morey,  2  Cow. 
(N.Y.)  246;  Roberts  v.  Jackson,  1  Wend. 
(N.  Y.)  478;Clarkf.Tennison,33Md.8?. 

10.  Liebschutz  v.  Moore,  70  Ind.  142; 
Pickett  v.  Ferguson,  45  Ark.  177;  Hill 
v.  Reno.  112  III.  155;  Voigt  v.  Resor,  So 
IH.331;  Franklin  v.  Palmer,  50  III.  202; 
Higgins  v.  Turner,  61  Mo.  249;  Silvey 
v.  Summer,  61  Mo.  253;  Gunn  v.  Sin- 
clair, 52  Mo.  327;  Jones  v.  Detroit 
Chain  Co.,  38  Mich.  92;  Hetzel  r. 
Barber.  69  N.  Y.  1. 

II.  Jennings  t1.  Jennings,  21  Ohio  St. 
56;  Allen  v .  Anderson,  44  Ind.  395. 
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the  life  tenant  conveys  to  the  reversioner.1 

9.  Forfeiture  of  Tenancy.2 — A  tenancy  is  frequently  terminated 
by  forfeiture  when  followed  by  re-entry,8  and  may  be  for  the 
nonpayment  of  rent,4  or  a  violation  of  the  covenants  of  the 
lease,4  or  for  a  violation  of  the  statute,6  or  waste.7 

10.  Forfeiture  for  Repudiating  Landlord's  Title.8 — The  tenant  in 
possession  is  estopped  from  repudiating  the  landlord's  title,  and 
if  he  does  so  it  works  a  forfeiture  of  his  estate.  A  lease  for 
years  will  be  forfeited  if  the  tenant  fraudulently  attorns  to  a 
stranger.9 

If  he  asserts  title  in  himself  as  opposed  to  that  of  the  landlord 
he  holds  the  premises  adversely  and  becomes  a  trespasser  whether 
he  be  a  tenant  at  will  or  for  years.10 

11.  Surrender  of  Premises. — A  surrender  of  the  premises  by  the 
tenant  to  his  landlord  will  terminate  the  tenancy.11 


1.  Cary  v.  Warner,  63  Me.  571; 
Scott  v.  Scott,  i8Gratt.  (Va.)  150. 

Merger  never'  takes  place  when  it 
would  destroy  an  intermediate  vested 
estate  as  of  4  mortgagee.  Collamer  v. 
Kelley,  12  Iowa  319;  Cook  v.  Brightly, 
46  Pa.  St.  439;  Moore  v.  Luce.  29  Pa. 
St.  260;  Logan  v.  Green,  4  Ired.  Eq. 
<N.  Car.)  370. 

a.  See  infra,  this  title.  Forfeiture. 

3.  Wilmington  etc.  Co.  v.  Allen,  95  III. 
288;  Stockbridge  etc.  Co.  v.  Cone  etc. 
Co.,  102  Mass.  80;  Whipley  v.  Dewey, 
S  Cal.  36,  39;  Miller  v.  Havens,  51 
Mich.  4S2;  Swoll  v.  Oliver,  61  Ga.  248; 
Cagger  v.  Lansing.  64  N.  Y.  417. 

4.  Chadwick  r.  Parker,  44  111.  326; 
Morrill  v.  De  La  Granja,  99  Mass.  383; 
Pardee  i>.  Gray,  66  Cal.  524;  Newman 
v.  Bird,  60  Cal.  372;  Johnson  v.  Chely, 
43  Cal.  299,  304;  Cunningham  v. 
Hoi  ton,  55  Me.  33;  Hendrickson  v. 
Beeson,  21  Neb.  61. 

0.  Doty  v.  Burdick,  83  III.  473;  I.add 
v.  Riggle.  6  Heisk.  (Tenn.)  620,  622; 
Duke  f.  Harper,  6  Yerg.  (Tenn.)  280; 
Wells  v.  Sherer.  78  Ala.  142;  Den  v. 
Blair,  15  N.  J.  L.  1S1 ;  Buckner  v. 
Warren,  41  Ark.  532;  Whitwell  v. 
Harris,  106  Mass.  532;  Stockbridge  etc. 
Co.  v.  Cone  etc.  Co.,  102  Mass.  80; 
Indianapolis  etc.  Union  v.  C.  C.  C.  & 
I.  R.  Co.,  45  Ind.  281;  Brand  v.  Trum- 
veller,  32  Mich.  215;  Becker  v.  Werner, 
98  Pa.  St.  555;  Christie's  Appeal,  85  Pa. 
St.  463. 

«.  People  v.  Bennett,  14  Hun  (N. 
Y.)  63;  Oakes  v.  Munroe,  8  Cush. 
(Mass.)  282;  Grizzle  v.  Pennington,  14 
Bush  (Ky.)  115;  McGarvey  v.  Puckett, 
27  Ohio  St.  669;  Justice  v.  Lowe,  26 
Ohio  St.  372. 


7.  Waste. — Proctor  v.  Tows,  115  III. 
138;  McCann  v.  Rathoone,  8  R.  I.  403. 

Inasmuch  as  forfeitures  are  not 
favored  by  the  law  where  a  tenancy  is 
sought  to  be  terminated  on  this  ground, 
there  must  be  a  clear  right  so  to  do. 
Palmer  v.  Ford,  70  111.  369;  Cheeney  v. 
Bonncll.  58  III.  268;  Lewis  v,  St.  Louis, 
69  Mo.  595;  Meni  v.  Rathbone.  21  Ind. 
454;  Smith  v.  Blaisdell,  17  Vt.  199; 
O'Connor  v.  Kelley.  41  Cal.  432; 
Byrane  v.  Rayers,  8  Minn.  281 ;  Johns- 
ton v.  Hargrove.  81  Va.  118;  Prout  v. 
Roby,  15  Wall.  (U.  S.)  471. 

8.  See  also  infra,  this  title.  Estop- 
pel to  Deny  Landlord's  Title. 

».  Kennedy  v.  Reynolds,  27  Ala. 
364;  Russell  v.  Fabyan,  34  N.  H.  1 18. 

Compare  Adverse  Possession, 
vol.  1,  p.  238;  Estoppel,  vol.  7,  p.  25; 
Ejectment,  vol.  6,  p.  245/. 

10.  Sherman  t>.  Champlain  etc.  Co.,  31 
Vt.  162,  177;  Jackson  v.  Vincent,  4 
Wend.  (N.  Y.)  633;  Fusselman  v. 
Worthington,  14  111.  135;  Fortier  v. 
Ballance,  10  III.  41;  Doty  v.  Burdick,  S3 
111.  473;  Van  Winkle  v.  Hinckle,  21 
Cal.  342;  Douglass  v.  Anderson,  32 
Kan.  350;  Allen  v.  Paul,  23  Gratt.  ( Va.) 
332;  Walder  v.  Bodley,  14  Pet.  (U.  S.) 
156;  Jones  v.  Tatham,  20  Pa.  St.  298; 
Steinhauser  v.  Kuhn,  50  Mich.  367; 
McCartnev  v.  Auer,  50  Mo.  395. 

11.  Stobfe  f.  Dills,  62  III.  432;  Mitchell 
v.  Blossom,  24  Mo.  App.  48;  Thomas  v. 
Cox,  6  Mo.  506;  Martin  v.  Stearns,  52 
Iowa  345;  Thomas  v.  Nelson,  69  N.  Y. 
118;  Bedford  v.  Terhune,  30  N.  Y.  453; 
Bacon  v.  Brown,  9  Conn.  339;  Auer  v. 
Penn,  99  Pa.  St.  370:  Kenible  etc.  Coal 
Co.  v.  Scott,  90  Pa.  St.  332;  Gamble  v. 
O'Mara,  isPhila.  (Pa.)  180;  Warren  v. 
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12.  Death  of  Landlord  or  Tenant. — The  death  of  either  tenant  or 
landlord  in  cases  of  a  tenancy  at  will  determines  the  tenancy. 1 
*  13.  Termination  by  Eviction. — An  eviction  by  paramount  title 
determines  the  relation  of  landlord  and  tenant.* 

Vm.  Evictioh3 — 1.  Definition. — An  eviction  is  a  turning  out  of 
possession  or  placing  the  party  in  such  a  situation  that  his  expul- 
sion being  inevitable,  he  voluntarily  surrenders  possession  to- 
save  expulsion.4 

2.  What  Constitutes  Eviction. — The  term  is  from  evincere,  to 
evict,  to  dispossess  by  judicial  course,  and  was  formerly  used  to 
denote  an  expulsion  by  the  assertion  of  a  title  paramount  and 
by  process  of  law.  It  is  now  popularly  applied  to  every  class  of 
expulsion  or  a  motion — not  a  mere  trespass,  but  something  of  a 
grave  and  permanent  character  done  by  the  landlord  with  the  in- 
tention of  depriving  the  tenant  of  enjoyment  of  the  demised 
premises.5 

It  may  relate  to  the  whole  or  some  part  of  the  demised  premises.* 


Wagner,  75  Ala.  188.  See  generally 
infra,  this  "title.  Surrender. 

1.  Death — Rising  v.  Stannard,  17 
Mass.  282;  Ellis  v.  Paige,  t  Pick. 
(Mass.)  43;  Page  v.  Wright,  14  Allen 
(Mass.)  182;  Cody  v.  Quarterman,  12 
Ga.  386;  Robie  v.  Smith,  21  Me.  114. 

A  lease  of  land  made  by  a  tenant  for 
life  terminates  at  his  death,  but  by 
statute  the  lease  is  continued  to  the  end 
of  the  current  lease  year  that  the  tenant 
may  gather  his  crop.*  But  in  such  case, 
the  remainderman  is  entitled  to  part  of 
the  rent  proportionate  to  the  part  of  the 
year  elapsing  after  the  termination  of 
the  life  estate  to  the  surrendering  of 
possession  to  the  remainderman.  The 
statute  embraces  a  lease  for  a  single 
year,  although  it  provides  in  terms  "for 
any  lease  for  years."  King  v.  Forseue, 
91  N.  Car.  116. 

A  lease  ,for  the  term  of  the  life  of  the 
lessee  and  the  life  of  her  husband  and 
of  another  person  named  is  not  termi- 
nated by  the  death  of  the  lessee.  Flagg 
v.  Badger,  58  Me.  258. 

2.  Wheelock  v.  Warschauer,  34  Cal. 
265;  Levitzky  v.  Canning,  33  Cal.  299; 
Gore  v.  Stevens,  1  Dana  (Ky.)  201; 
Wood  v.  Partridge,  11  Mass.  488; 
Skally  v.  Shute,  132  Mass.  267;  Randall 
v.  Rich,  11  Mass.  494;  Royce  v.  Gug- 

fenheim,  106  Mass.  201;  Wright  v. 
.attin,  38  111.  293,  Leadbeater  i>.  Roth, 
25  111.  587;  Hall'igan  r.  Wade,  21  111. 
470;  West  Side  etc.  Bank  v.  Newton, 
76  N.  Y.  616;  Home  etc.  Ins.  Co.  v. 
Sherman,  46  N.  Y.  372;  Greton  v. 
Smith,  33  N.  Y.  245;  Edgerton  v.  Page, 
20  N.  Y.  281;  Lawrence  v.  Burrelt,  17 


Abb.  N.  C.  (N.  Y.)  312;  Jackson 
Odell,  14  Abb.  N.  C.  (N.  Y.)  42;  St.. 
Michaels  etc.  v.  Behrens,  13  Daly  (N. 
Y.)  548;  Wallace  v.  Lent,  1  Dalv  (N. 
Y.)  48i;  Ogilvie  i>.  Hull.  5  Hill  (N".  Y.) 
55;  Dyett  v.  Pendleton,  8  Cow.  (N.  Y.) 
727;  Lawrence  v.  French,  25  Wend. 
(N.  Y.)  44^;  Staples  v.  Anderson,  3. 
Rob.  (N.  Y.)  327;  Tyler  v.  Disbrow, 
40  Mich.  415;  Brolasky  v.  Loth,  5  Phila. 
(Pa.)  81;  Warren  v.'  Wagner,  75  Ala. 
188;  Crommelin  t>.  Thiess,  31  Ala.  412. 
See  generally,  supra  this  title,  Evic- 
tion. 

Upon  the  entry  of  a  mortgagee  for- 
condition  broken,"he  has  a  right  to  treat 
the  lessee,  whose  lease  is  subsequent  to 
the  mortgage,  as  a  trespasser  and  bring 
ejectment,  without  notice.  And  in 
such  case  the  acceptance  of  rent  by  the 
mortgagee  creates  the  relation  of  land- 
lord and  tenant  by  (he  doctrine  of  es- 
toppel. And  such  a  tenancy  will  be 
from  j-ear  to  year.  Gartside  v.  Outley, 
58  III.  210. 

S.  See  also  Eviction,  vol.  7,  p.  36. 

4.  Marvin  v.  Applegate,  18  Ind.  425.. 

5.  Upton  v.  Greenlees,  84  Eng.  C.  £... 
64;  Boreel  v.  Law  ton,  90  N.  Y.  293; 
Home  etc.  Ins.  C.  v.  Sherman,  46  N.. 
Y.  372;  Loudsberv  v.  Snyder,  11  N_ 
Y.514;  Ogilvie  v.  Hull,  5  Hill  (N.  Y.) 
52;  Warren  v.  Wagner,  75  Ala.  18S; 
Billamy  v.  Smith,  4  Houst.  (Del.)  113: 
DeWittr.  Pierson,  112  Mass.  8;  Rovce 
v.  Guggenheim,  106  Mass.  201;  Hayner 
v.  Smith,  63  111.  430;  Lynch  v.  Bald- 
win, 69  111.  210;  Dobbins  v.  Duguid,  65 
III.  464. 

6.  Pendleton  v.  Dyett,  4  Cow.  (>•_ 
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3.  What  Is  Bot  Eviction. — The  lessee  of  a  room  in  a  building  of 
several  stories  has  no  interest  in  the  land,  and  if  the  building  is 
destroyed  by  fire  the  lessor  may  -re-enter  for  the  purpose  of  re- 
building and  it  will  not  be  an  eviction.1 

4.  Effect  of  Eviction  Upon  Bent. — Where  a  tenant  is  evicted 
from  a  part  of  the  demised  premises  by  a  title  superior  to  that  of 
his  landlord  he  is  discharged  from  the  payment  of  so  much  of 

the  rent  as  is  properly  chargeable  to  the  part  of  the  premises 
from  which  he  is  evicted.   If,  however,  the  tenant  is  evicted  from- 
a  part  of  the  premises  only  by  the  wrongful  act  of  the  landlord, 
he  is  discharged  from  the  payment  of  the  whole  rent* 

5.  Entry  Under  Title  Paramount. — An  entry  under  title  para- 
mount is  an  eviction ;  entry  under  a  title  conceded  to  be  para- 
mount is  a  complete  eviction.3 


Y.)  581,  585,  Etheridge  v.  Osborn,  12 
Wend.  (N.  Y.)  529,  532. 

If  a  part  of  the  premises  is  taken  from 
the  tenant  by  the  landlord  it  suspends 
the  whole  of  the  rent;  if,  however,  a 
part  of  the  premises  is  taken  by  a  para- 
mount title  or  some  act  not  the  fault  of 
the  landlord,  the  rent  will  be  appor- 
tioned. Fillebrown  v.  Hoar,  124  Mass. 
580;  Colburn  v.  Morrill,  117  Mass.  262; 
Day  t-.  Watson,  8  Mich.  535. 

It  is  not  applied  to  the  landlord  for  a 
refusal  on  his  part  to  put  the  tenant  in 
possession  of  something  which  by 
agreement  he  was  entitled  to.  Ethe- 
ridger.  Osborn,  12  Wend.  (N.  Y.)  532; 
Chicago  Legal  N.  Co.  v.  Brown,  103 
111.  317;  Warren  v.  Wagner,  75  Ala. 
188. 

1.  Alexander  v.  Dorsey,  12  Ga.  12. 

It  is  not  necessary  that  the  act  shall 
be  done  by  the  landlord  personally;  it 
may  be  done  by  his  consent.  But  if  the 
tenant  be  present  and  consent  to  the  act 
it  is  not  an  eviction.  Ogden  v.  Sander- 
son. 3  E.  D.  Smith  (N.  Y.)  166. 

Hew  York  Role  as  to  Eviction.— The 
rule  in  New  fork  with  reference  to 
eviction  is  as  follows: 

(a)  If  the  tenant  is  evicted  from  the 
whole  of  the  premises,  without  the 
wilful  or  voluntary  act  of  the  landlord, 
the  rent  ceases. 

(*)  If  from  part  of  the  premises  the 
law  will  apportion  the  rent. 

(c)  Where  the  landlord  enters  wil- 
fully and  expels  the  tenant,  actually  or 
constructively,  from  a  part  of  the  prem- 
ises, the  whole  rent  is  suspended  for  the 
term  though  the  tenant  remain  in  pos- 
session of  the  residue. 

id)  Where  the  landlord  does  an  act 
though  a  trespass,  and  an  injury  to  the 
tenant,  yet  if  the  premises  are  left 


intact,  and  no  part  of  the  premises 
taken  from  him,  it  is  not  an  eviction 
such  as  will  defeat  an  action  for  rent, 
but  his  remedy  is  for  damages  for  the 
trespass.  Johnson  v.  Oppenheim.  12 
Abb.  Pr..  N.  S.  (N.  Y.)  449;  43  How. 
Pr.  (N.  Y.;  433. 

S.  Smith  v.  Wise,  58  III.  141;  Tunis  v. 
Grandy,  22  Gratt.  (Va.)  109;  Fillebrown 
v.  Hoar,  124  Mass.  580;  Colburn  v. 
Morrill,  117  Mass.  262. 

In  this  case  it  was  held  that  where 
premises  are  demised  to  two  different 
tenants  under  separate  leases  executed 
at  different  times,  and  the  tenant  under 
the  second  lease  is  put  into  possession 
of  the  whole  premises,  and  is  after- 
wards evicted  of  a  part  by  the  lessee 
under  the  first  lease,  the  rent  will  be 
apportioned,  and  the  landlord  may  dis- 
train for  it.  But  if  the  lessee  tinder 
the  first  lease  is  in  possession  of  part  of 
the  premises,  so  that  the  lessee  under 
the  second  lease  cannot  get  possession 
thereof,  then  the  second  lease  is  void  as 
to  that  part  of  the  premises,  and  the 
landlord  cannot  distrain  for  a  propor- 
tion of  the  rent  though  he  may  recover 
for  a  fair  value  of  the  balance  of  the 
premises  for  use  and  occupation. 

In  order  to  constitute  an  eviction  the 
tenant  must  have  had  possession.  Van- 
derpool  v.  Smith, 4  Abb.  (N.  Y.)  App. 
Dec.  461. 

8.  Marsh  v.  Butterworth,  4  Mich. 
175;  Day  v.  Watson.  8  Mich.  535;  Mof- 
fat v.  Strong,  5  Bosw.  (N.  Y.)  57; 
Warren  v.  Wagner,  75  Ala.  188;  Car- 
penter v.  Parker.  3  Com.  B.,  N.  S.  206; 
Calvert  v.  Seabright,  15  Beav.  156; 
Williams  v.  Cleaver.  4  Houst.  (Del.) 
453;  Billamy  v.  Smith,  4  Houst.  (Del.) 
112;  Boreel  v.  Lawton,  90  N.  Y.  293; 
Gardner  v.  Keteltas,  3  Hill  (N.  YO330; 
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8.  Failure  to  Kepair. — Failure  of  the  landlord  to  repair  the  prem- 
ises where  he  has  covenanted  so  to  do,  and  as  a  consequence  the 
premises  are  rendered  unhealthy,  constitutes  an  eviction  ;*  or  if 
he  take  possession  of  part  of  the  premises,  the  effect  of  which  is 

Mechanics'  etc.  Ins.  Co.  v.  Scott,  2  Hilt.  But  when  the  tenant  occupied  the 
(N.  Y.)  550;  Lawrence  v.  Mead,  5  Hun    premises  until  the  end  of  his  term,  he 


(N.  Y.)  179;  Vanderpool  v.  Smith,  4 
Abb.  (N.  Y.)  App.  Dec.  461;  Chicago 
Legal  N.  Co.  t>.  Brown,  103  111.  317; 
Portman  v.  Weeks,  1  N.  Y.  City  Ct.  185; 
Gazzolo  v.  Chambers,  73  111.  75;  Fritz 
v.  Pusey,  31  Minn.  368;  Fuller  v.  Ruby, 
10  Gray  (Mass.)  285;  Hamilton  v. 
Cutts,  4  Mass.  349;  Sigmund  v.  How- 
ard Bank,  29  Md.  324;  Maverick  v. 
Lewis,  3  McCord  (S.  Car.)  21 1;  Mc- 
Clurg  v.  Price,  59  Pa.  St.  420;  Peters 
v.  Grubb,  21  Pa.  St  455;  Lanigan  v. 
Kille,  13  Phila.  (Pa  )  49;  Underwood  v. 
Birchard,  47  Vt.  305;  Garfield  v.  Will- 
iams, 2  Vt.  327;  William  v.  Weather- 
bee,  2  Aiken  (Vt.)  329;  McAUester  v. 
Landers,  70  Cal.  79;  Levitzky  v.  Can- 
ning, 33  Cal.  299;  Sned  v.  Jenkins,  8 
Ired.  (N.  Car.)  27;  Wilson  v.  Smith,  5 
Yerg.  (Tenn.)  379. 

To  a  claim  for  ground  rent  a  con- 
structive eviction  under  a  paramount 
title  is  sufficient.  There  need  be  no 
actual  ejectment.  Hulseman  v.  Griffiths, 
10  Phila.  (Pa.)  350. 

A  judgment  for  possession  in  favor 
of  the  owner  of  a  paramount  title  is  as 
to  the  tenant  an  eviction  which  dis- 
charges him  from  the  payment  of  rent. 
Home  etc.  Ins.  Co.  v.  Sherman,  46  N. 
Y.  370. 

It  is  not  necessary  that  the  owner  of 
the  paramount  title  should  bring  suit. 
The  tenant  in  good  faith  may  attorn  to 
him  on  demand.  Stout  v.  Merrill,  35 
•Iowa  47;  Holbrook  v.  Young,  108  Mass. 
83;  Clark  v.  Mumford,  62  Tex.  531; 
Smith  v.  Shepard,  15  Pick.  (Mass.)  147; 
Mattis  t>.  Robinson,  1  Neb.  3;  Camp  v. 
Scott,  47  Conn.  369;  McGary  v.  Hast- 
ings, 39  Cal.  360. 

1.  Where  the  landlord  of  an  apart- 
ment house  covenanted  to  keep  the 
plumbing  in  repair,  and  on  his  failing  to 
do  which,  although  notified  by  the  board 
of  health  that  sewer  gas  was  permeat- 
ing the  building,  the  tenant  left  fearing 
sickness,  it  was  held  to  be  a  construct- 
ive eviction  relieving  the  tenant  from 
liability  for  rent.  Bradley  v.  De 
Goicouria,  12  Dalv  (N.  Y.)  393;  Shearv 
v.  Adams,  18  Hun  (N.  Y.)  181;  Lewi's 
v.  Chisholm,  68  Ga.  40;  Bissell  v. 
Lloyd,  100  111.  214;  Surplice  v.  Farns- 
worth,  7  Man.  Si  G.  576;  Dutton  v. 
Temple,  12  Mees.  &  W.  52. 


cannot  counterclaim  damages  caused 
by  defective  plumbing,  the  landlord  not 
having  fraudulently  concealed  the  con- 
dition of  the  premises.  Chadwick  r. 
Woodword,  13  Abb.  N.  Cas.  (X.  Y.) 
441. 

Where  the  tenant  occupies  a  single 
story  of  a  building,  it  is  the  duty  of  the 
landlord  to  repair  the  water  pipes,  in 
the  absence  of  covenants  in  reference 
to  repairs,  and  if  the  landlord  cuts  off 
the  water  it  is  an  eviction.  West  Side 
Savings  Bank  v.  Newton,  57  How.  Pr. 
(N.  Y.)  152. 

The  owner  of  a  market  leased  a 
stand  therein,  and  afterwards  discon- 
tinued the  market,  and  induced  the 
other  tenants  to  surrender  their  stands. 
Held,  to  be  an  eviction.  And  in  such 
case  the  measure  of  damages  is  the  dif- 
ference between  the  rent  reserved  and 
the  value  of  the  premises  after  the  evic- 
tion, together  with  the  rent  paid  in  ad- 
vance. Denison  v.  Ford,  7  Dalv  (N. 
Y.)  384. 

A  tenant  agreed  to  make  all  neces- 
sary repairs,  and  there  was  no  covenant 
on  the  part  of  the  landlord  to  repair, 
and  the  roof  of  the  house  leaked  and 
made  the  walls  so  damp  as  to  create 
sickness,  for  which  he  abandoned  the 
premises.  Held,  not  to  be  an  eviction, 
and  that  the  tenant  was  liable  for  the 
rent  subsequent  to  his  removal.  Trues- 
dell  v.  Booth,  4  Hun  (N.  Y.)  100. 

Where  a  tenant  gives  a  note  for  the 
rent  in  advance,  and  then  yields  pos- 
session of  a  part  of  the  premises  to  an- 
other, it  is  not  an  eviction,  and  is  not  a 
failure  of  consideration.  Lettick  v. 
Hounold,  63  111.  335. 

Where  the  landlord  has  done  nothing 
to  interfere  with  the  water  supply,  and 
he  has  not  covenanted  to  supply  the 
water,  or  keep  the  premises  in  repair, 
or  that  the  premises  should  remain  in 
the  same  condition  as  when  the  lease 
was  made,  it  is  not  an  eviction  if  there 
is  a  leak  in  the  supply  pipe  outside  of 
the  demised  premises  whereby  a  water 
closet  and  wash  stand  on  the  demised 
premises  are  rendered  useless  Cod- 
dington  v.  Dunham,  35  N.  Y.  Super. 
Ct.  412. 

The  defendant  leased  to  the  plain- 
tiff land  upon  which  there  was  a  stream 
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to  render  part  of  the  rooms  of  the  tenant  unfit  for  occupation  ;\ 
or  if  he  take  possession  of  the  ruins  after  the  buildings  have  been 
destroyed  by  fire  ;*  or  after  the  tenant  has  left  ;3  or  even  uses  his 
adjoining  premises  in  such  a  way  as  to  render  the  demised  prem- 
ises untenantable;4  or  if  he  enjoin  the  tenant  from  using  the 


of  water,  and  the  next  day,  in  an  action 
commenced  prior  to  the  lease  by  the 
San  Jose  Water  Company — in  which, 
however,  no  notice  of  //'*  pendens  had 
been  filed — consented  to  a  decree  for 
the  condemnation  of  the  water,  and 
the  water  company  afterwards  appro- 
priated the  water  of  the  stream.  In  an 
action  for  damages  for  the  loss  of  the 
water,  held  that,  as  the  defendant's 
lease  antedated  the  decree,  and  he  had 
no  notice,  actual  or  constructive,  of  the 
pendency  of  the  action,  he  was  not  af- 
fected by  it;  and  that,  as  the  defendant 
had  not  participated  in  the  diversion  of 
the  water,  or  done  anything  beyond 
consenting  to  the  entry  of  a  decree 
against  himself,  which  could  not  in  any 
way  affect  the  rights  of  the  plaintiff, 
there  was  no  eviction.  To  constitute  a 
partial  eviction  in  such  a  case  as  the  one 
stated,  it  would  be  necessary  for  the 
plaintiff  to  show  that  the  water  com- 
pany had  established  a  right  to  divert 
the  water  by  a  title  prior  to  that  of  the 
plaintiff,  or  that  the  defendant  had  at 
least  had  some  agency  in  diverting  it. 
Sullivan  v.  Beardsley,  55  Cal.  608. 

1.  Royce  v.  Guggenheim,  106  Mass. 
201;  Warren  v.  Wagner,  75  Ala. 
188;  Crommeliss  v.  Thiebs,  31  Ala. 
452;  Lawrence  v.  Burrell,  17  Abb.  N. 
C.  (N.  YO312;  Bradlev  v.  De  Goicouria, 
14  Abb.  N.  C.  (N.  V.)  53;  Ogilvie  v. 
Hull,  5  Hill  (N.  Y.)  55;  Wallace  v. 
Lent,  "1  Daly  (N.  Y.)  481;  Levitzky  v. 
Canning,  33  Cal.  299;  Upton  v.  Town- 
send,  17  Com.  B.  30;  Morrisoh  v. 
Chadwick,  7  Com.  B.  266;  Kirkham  v. 
Jervis,  7  Dowl.  Pr.  678;  Rowbotham  v. 
Pearce,  5  Houst.  (Del.)  135;  Smith  v. 
Raleigh,  3  Camp.  513;  Wright  v.  Lattin, 
38  111.  293;  Leadbeater  v.  Roth,  25  111. 
587;  Halligan  v.  Wade,  21  111.' 470; 
Skally  v.  Shute,  132  .Mass.  367;  Tyler 
v.  Disbrow,  40  Mich.  415;  Jackson  v. 
Eddy,  12  Mo.  209:  Brolaskey  v.  Loth,  5 
Phila.  (Pa.)  81;  West  Side  etc.  Bank 
v.  Newton,  76  N.  Y.  616;  Home  etc. 
Ins.  Co.  v.  Sherman,  46  N.  Y.  372; 
Greton  v.  Smith,  33  N.  Y.  245:  Edger- 
ton  v.  Page,  20  N.  Y.  281;  Collins  v. 
Barrow,  1  Moody  &  R.  112;  Burns  T\ 
Phelps,  1  Stark.  94. 

If  the  landlord  habitually  brings 
women  of  immoral  and  lewd  character 


to  another  department  of  the  same 
premises,  but  not  forming  part  of  the 
demised  premises,  it  is  an  eviction  and 
will  justify  the  tenant  in  abandoning 
the  premises.  Cohen  v.  Dupont,  1 
Sandf.  (N.Y.)  260;  DeWitt  v .  Pierson, 
112  Mass.  8. 

The  same  rule  prevails  if  the  land- 
lord uses  the  adjoining  premises  in  such 
a  way  as  to  render  them  a.  nuisance. 
Scott  v.  Simon6,  54  N.  H.  426;  Milliard 
v.  Gas  Coal  Co.,  41  Ohio  St.  602;  Alger 
v.  Kennedy,  49  Vt.  109.  See  Halligan 
v.  Wade,  21  III.  470. 

But  the  act  complained  of  must  pro- 
ceed from  the  landlord,  or  with  his  con- 
sent.   DeWitt  v.  Pierson,  112  Mass.  8. 

The  fact  that  the  landlord  retains 
possession  of  a  small  portion  of  the 
premises  for  a  brief  period  after  the 
commencement  of  the  terms  does  not 
rescind  the  lease,  or  exonerate  the  ten- 
ant from  paving  rent.  Vanderpool  v. 
Smith,  1  Da'ly  (N.  Y.)  311. 

The  act  of  the  owner  in  consenting 
to  the  removal  of  a  wall  standing  on 
his  land  and  being  essential  to  the  use 
of  part  of  the  demised  premises,  does 
not  as  between  the  lessee  and  sub- 
tenants operate  as  an  eviction.  Luckey 
v.  Frantzkee,  1  E.  D.  Smith  (N.  Y.) 
47- 

2.  If  a  landlord  take  possession  of 
the  ruins  of  his  premises  destroyed  by 
fire  without  his  tenant's  consent,  it  is  an 
eviction;  if  with  his  consent,  it  is  a  re- 
scission of  the  lease.  Magaw  v.  Lam- 
bert, 3  Pa.  St.  444. 

3.  If  the  landlord  take  possession 
of  the  premises  after  they  have  been 
left  by  the  tenant,  and  put  another  in 
possession,  it  is  an  eviction.  Briggs  v. 
Thompson.  9  Pa.  St.  338. 

Evidence  that  after  the  tenant  left 
the  premises  the  landlord  advertised 
them  for  sale  and  exercised  acts  of 
ownership  over  them  before  the  expira- 
tion of  the  term  is  not  proof  of  an 
eviction.  Nor  even  of  a  surrender 
with  implied  consent.  Billamy  v.  Smith, 
4  Houst.  (Del.)  1 13. 

4.  If.  by  reason  of  the  failure  of  the 
landlord  to  drain  his  cellar  adjoining 
the  leased  premises,  they  become  un- 
tenantable, it  may  constitute  an  evic- 
tion.   Alger  v.  Kennedy.  49  Vt  109. 
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premises.1  In  the  absence  of  a  covenant  on  the  part  of  the 
landlord  that  the  premises  are  fit  for  habitation,  there  is  no 
implied  covenant  to  that  effect* 

The  tenant,  if  entitled  by  his  lease  to  remove  his  improvements, 
is  not;  estopped  therefrom  by  an  eviction.8 

7.  Appropriation  of  Premises  by  Eminent  Domain. — If  the  demised 
premises  are  taken  for  public  improvements  it  is  not  an  eviction;4 
nor  is  a  partial  destruction  by  fire  ;*  nor  is  act  of  the  landlord 
which  is  but  a  mere  trespass  an  eviction  ;•  nor  is  negligence  on  his 
part,  unless  it  is  of  a  serious  nature.' 

8.  Distinction  Between  Trespass  and  Eviction. — It  is  not  always 
easy  to  distinguish  between  a  trespass  by  the  landlord  and  an 
eviction  by  him.8 


Where  a  tenant  is  forced  to  vacate 
before  the  expiration  of  his  term,  be- 
cause of  gases  and  odors  from  adja- 
cent premises,  he  is  not  relieved  from 
hit.  liability  to  pay  rent  accrued  thereon. 
Franklin  v.  Brown,  S3  N.  Y.  Sup.  Ct. 
474- 

1.  Evidence  that  the  tenant  was  en- 
joined from  using  the  demised  premises 
at  the  instance  of  plaintiff  establishes 
an  eviction.  Pfund  v.  Herlinger,  io 
Phila.  (Pa.)  13. 

2.  A  landlord  is  not  bound  to  disclose 
to  a  lessee  the  uses  to  which  demised 
premises  have  been  put,  and  in  the  ab- 
sence of  express  covenants  in  the  lease 
there  is  no  implied  covenant  that  the 
premises  are  fit  for  the  purpose  for 
which  they  are  rented.    Meeks  v.  Bow- 


erman,  1  Daly  (N.  Y.)  < 

8.  Wright  v.  Lattin,  38"  111.  293. 


Y.;on. 
:in,  3S 

Where  a  lessee  enters  upon  land  un- 
der a  lease  from  a  tenant  in  possession, 
claiming  title,  and  the  lessor  is  after- 
wards evicted  by  paramount  title, 
trespass  for  the  mesne  profits  will  not 
lie  against  the  lessee,  but  against  the 
lessor.  Fletcher  v.  M'Farlane,  12  Mass. 
43;  Codman  v.  Jenkins.  13  Mass.  93; 
Allen  v.  Thayer,  17  Mass.  299. 

4.  Neither  is  the  appropriation  of  a 
mill  privilege  by  the  canal  commis- 
sioners an  eviction  so  as  to  discharge 
the  lessee,  the  lessee  being  entitled  to 
compensation.  Folts  v.  Huntley,  7 
Wend.  (N.  Y.)  210. 

Where  part  of  the  land  is  taken  for 
public  improvement  the  tenant  is  not 
discharged  from  his  obligation  to  pay 
rent  or  taxes.  Patterson  v.  Boston,  20 
Pick.  (Mass.)  159;  Ellis  v.  Welch,  6 
Mass.  246;  Sullivan  v.  Beardsley,  55 
Cal.  60S;  McLarren  v.  Spalding,  2  Cal. 
S«o. 

6.  A  partial  destruction  of  a  building 
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by  fire  so  as  to  render  it  uninhabitable 
until  repaired  does  not  terminate  the 
lease,  even  where  the  lease  provides 
that  the  destruction  of  the  premises 
by  fire  shall  terminate  the  tenancy  at 
the  election  of  either  party.  Wail  v. 
Hinds,  4  Gray  (Mass.)  256. 

6  Lynch  v.  Baldwin,  69  111.  210; 
Hayner  v.  Smith,  63  111.  43d;  Avery  v. 
Dougherty,  102  Ind.  443;  McFadden  v. 
Ripley,  8  Mo.  738;  Kimball  v.  Grand 
Lodge  of  Masons,  131  Mass.  59; 
Bartlett  v.  Farrington,  120  Mass.  284; 
Lonnsbery  v.  Snyder,  31  N.  Y.  514; 
Warren  v.  Wagner,  75  Ala.  188. 

T  Coddington  v.  Dunham.  35  N.  Y. 
Super.  Ct.412;  DeWittt\  Pierson,  112 
Mass.  8;  Sutphen  v.  Seebass,  14  Abb. 
N.  C.  (N.  Y.)  67. 

8.  Rice  v.  Dudley,  65  Ala.  68;  Avery 
v.  Dougherty,  102  Ind.  443;  Handschy 
v.  Sutton,  28  Ind.  159;  Hayner  v. 
Smith,  63  111.  430;  Kimball  v.  Grand 
Lodge  of  Masons,  131  Mass.  59;  Mc- 
Fadden v.  Ripley,  8  Mo.  738;  Edgerton 
v.  Page,  20  N.  Y.  281 ;  Elliott  v.  Aiken, 
45  N.  H.  30;  Levy  v.  Bend,  1  E.  D. 
Smith  (N:  Y.)  169;  Langhran  r.  Ross, 
45  N.  Y.  726;  Lounsbery  v.  Snyder.  31 
N.  Y.  514;  Walton  v.  Fowler,  17  N. 
Y.  Week.  Dig.  225;  Bennet  Bittle,  4 
Rawle  (Pa.)  339:  Lawrence  v.  French, 
25  Wend.  (N.  Y.)  443,  445;  Penn  v. 
Glover,  Cro.Eliz.  42 1 ;  Newby  v.  Sharpe, 
L.  R.,  8  Ch.  D.  39. 

An  eviction  by  the  landlord  is  not  1 
mere  trespass,  but  something  of  a  grare 
and  permanent  character,  done  by  him 
with  the  intention  of  depriving  the  ten- 
ant of  the  leased  premises;  the  question 
of  eviction  vel  non  depending  on  the 
facts  and  being  a  matter  for  the  jury. 
Rice  v.  Dudley,  65  Ala.  78. 

A  landlord  s  repeated  entry  upon 
premises  and  carrying  away  crops,  cut- 
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Where  there  is  an  eviction,  actual  or  constructive,  the  tenant 
may  abandon  the  premises,1  or  he  may  recover  damages  for  the 
wrongful  eviction.* 

Even  though  the  house  had  been  previously  used  as  a  brothel, 
it  is  not  an  eviction.3 

IX.  Sttrhendeb — 1.  Definition. — A  surrender  is  the  yielding  up 
of  an  estate  for  life  or  years  to  him  who  has  an  immediate  es- 
tate in  reversion  or  remainder,  wherein  the  estate  for  life  or 


ting  down  a  fruit  tree  and  removing  a 
cook  stove,  held  to  be  trespasses  and 
not  an  eviction.  Bartlett  v.  Farrington, 
120  Mass.  284. 

1.  A  tenant  may  leave  an  apartment 
house  without  liability  for  future  rent, 
where  the  landlord  does  not  fulfil  his 
covenant  to  furnish  elevator  service  and 
keep  the  flues  in  repair,  and  the  steam 
heat  is  insufficient.  Lawrence  v.  Bur- 
Tell,  17  Abb.  (N.  Y.)  N.  C.  312. 

2.  Damages  for  Eviction. — A  tenant 
in  lawful  possession  of  personalty,  the 
title  to  which  is  in  the  landlord,  may 
have  an  action  for  damages  against  the 
latter  for  violently  and  fraudulently 
taking  possession.  Ivey  v.  Hammock, 
68  Ga.  428.. 

Where  a  landlord  took  forcible  pos- 
session of  demised  premises,  removed 
the  tenant's  goods,  and  refused  permis- 
sion to  take  them  away,  it  is  a  conver- 
sion for  which  trover  "will  lie.  Hippie 
v.  De  Puie,  51  111.  528. 

And  where  the  goods  so  removed  are 
exposed  and  damaged  by  rain,  the  land- 
lord is  liable  for  the  damage.  Nowlan 
v.  Trevor,  2  Sweeny  (N.  Y.)  67. 

When  the  landlord,  before  the  expira- 
tion of  the  term,  claimed  title  to  cer- 
tain articles  of  personal  property  on  the 
demised  premises,  forbade  the  tenant's 
removal  of  the  same  and  threatened  to 
enjoin,  the  leseee~may  leave  the  articles, 
and  treat  the  acts  of  the  landlord  as 
■conversion.  Vilas  v.  Mason,  25  Wis. 
310. 

Where  the  tenant,  after  having 
erected  a  shop  on  demised  premises,  is 
evicted  by  title  paramount,  and  brings 
an  action  for  damages  by  reason  of  the 
fraudulent  representations  of  the  land- 
lord as  to  the  ownership  of  the  prem- 
ises, the  measure  of  damages  is  limited 
to  the  necessary  expense  of  removing 
and  the  difference  in  rent  of  another  lot 
similarly  situated  of  equal  rental  value. 
Wilson  v.  Raybould,  56  111.  417. 

Where  a  "tenant  was  unlawfully 
evicted  from  a  boarding  stable  which 
was  destroyed   by  the   landlord,  the 


tenant  may  recover  damages  for  the 
proper  length  of  time  for  loss  of  profits 
from  boarding  the  horses  of  others,  as 
well  as  for  the  difference  in  cost  of 
keeping  his  own  horses  and  the  cost  of 
hiring  them  boarded,  where  the  evi- 
dence tends  to  show  such  damage  to  be 
the  natural  and  proximate  consequence 
of  the  eviction.  Shaw  v.  Hoffman,  25 
Mich.  162. 

The  unlawful  eviction  of  a  tenant  by  his 
landlord  does  not  entitle  him  to ,  re- 
cover profits  which  he  would  have 
made  but  for  the  eviction.  Denison  v. 
Ford,  10  Daly  (N.  Y.)  412. 

Where  it  was  the  duty  of  the  tenant 
to  harvest  the  crop,  which  is  done 
through  the  instrumentality  of  a  re- 
ceiver, the  compensation  of  whom  is 
paid  by  the  landlord,  the  latter  is  al- 
lowed a  credit  for  the  amount  so  paid 
as  against  the  tenant.  Beckwith  v. 
Carroll,  56  Ala.  1 12. 

There  can  be  no  constructive  eviction 
without  abandonment.  One  can  set  up 
by  way  of  counter  claim  that  he  would 
have  been  justified  in  abandoning  the 
premises  because  of  the  landlord's  acts. 
Boreel  v.  Lawton,  90  N.  Y.  293;  s.  c, 
43  Am.  Rep.  170. 

To  render  the  landlord  liable  for  ten- 
ant's ouster,  it  must  appear  that  it  was 
caused  by  the  former  or  by  his  consent 
and  that  the  tenant  dissented.  Perry  v. 
Wall,  68  Ga.  70. 

3.  Brothel  House. — That  a  house  has 
been  used  as  a  brothel  before  the  com- 
mencement of  the  tenancy,  and  the 
tenant's  family  annoyed  by  persons 
coming  for  immoral  purposes,  it  is  not 
an  eviction.  Meeks  v.  Bowerman,  1 
Daly  (N.  Y.)  99. 

The  fact  that  rooms  beneath  a  tenant . 
are  occupied  by  another  tenant  of  the 
same  landlord  for  purposes  of  prostitu- 
tion, does  not  constitute  an  eviction, 
and  the  tenant  is  not  entitled  to  a  dimi- 
nution of  rent  although  the  landlord 
has  failed  to  keep  his  promise  to  dis- 
possess the  objectionable  tenants. 
De  Witt  v.  Pierson,  112  Mass.  8. 
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years  may  drown  (merge)  by  mutual  agreement  between  them.1 
2.  Surrender  by  Agreement. — The  surrender  may  be  by  agree- 
ment of  the  parties,  express  or  implied.* 

In  New  York,  a  verbal  agreement  for  a  term  longer  than  one 
year  will  not  operate  in  law  as  a  surrender  of  a  written  lease 
under  seal.3  But  a  written  lease  may  be  terminated  by  the  lessor 
executing  a  writing  stating  that  the  lease  is  cancelled  as  of  a 
certain  date,  the  lessee  surrendering  possession.4 

for  that  purpose,  the  tenant  not  having 
been  In  possession.  Beidler  v.  Fish,  14 
111.  App.  29. 

Where  by  an  oral  agreement  between 
the  landlord,  tenant  and  a  third  party,  the 
latter  is  let  into  possession  and  pays  rent, 
this  constitutes  surrender.  Wallace  v. 
Kennelly,  47  N.  J.  L.  242. 

Where  a  tenant  surrenders  part  of 
the  premises  to  the  landlord  at  the  re- 
quest of  the  latter,  it  is  not  an  extin- 
guishment of  the  rent  for  the  remain- 
der, but  an  apportionment.  Ehrman  v. 
Mayer,  57  Md.  612. 

Where  the  administrator  of  a  de- 
ceased tenant  accepts  a  surrender  of  the 
lease,  without  reservation  of  the  right 
to  sue  the  administrator,  or  prove  up 
damages  against  the  tenant's  estate,  a 
violation  of  the  covenant  of  the  lease  is 
thereby  waived.  Deane  v.  Caldwell, 
127  Mass.  242. 

An  absolute  parol  lease  made  during 
the  term  of  a  written  lease  by  the  land- 
lord with  a  new  tenant,  with  the  con- 
sent of  the  first  tenant  is  a  surrender  of 
the  first.  Whitney  v.  Meyers.  1  Duer 
(N.  Y.)  266;  Logan  v.  Anderson,  2 
Doug.  (Mich.)  101;  Clemens  v.  Broom- 
field,  19  Mo.  1 18. 

In  Wisconsin,  a  parol  surrrender  of 
a  written  lease  is  bad,  and  cannot  be 
shown  in  evidence.  Bailey  v.  Wells,  8 
Wis.  141. 

A  parol  agreement  contemporaneous 
with  the  lease,  that  the  tenant  may  sur- 
render the  premises  at  any  time,  is  not 
admissible  in  evidence.  Bradv  v.  Peiper, 
I  Hilt.(N.Y.)6i. 

When  the  term  is  surrendered  before 
the  expiration  of  a  period  for  which 
rent  accrues,  the  rent  for  the  whole  of 
such  a  period,  not  then  due,  is  extin- 
guished, and  can  neither  be  distrained 
for  nor  collected  by  action.  Curtiss  v. 
Miller,  17  Barb.  (N.  Y.)  477. 

Execution  of  a  lease  intended  to  sub- 
stitute a  former  lease  operates  as  a  sur- 
render of  such  former  lease.  Hoag  v. 
Carpenter,  18  III.  App.  555. 
8.  Coe  v.  Hobby,  72  N.  Y.  141. 
4.  Roe  v.  Conway,  74  N.  Y.  201; 


Sewer  Gas. — Where  a  landlord  falsely 
represents  the  house  to  be  in  good  con- 
dition and  the  tenant  relying  upon  such 
false  representations,  and  taking  pos- 
session, is  obliged  to  abandon  it  because 
it  is  permeated  with  tiie  sewer  gas,  the 
landlord  cannot  recover  rent.  Jackson 
v.  Odell,  12  Daly  (N.  Y.)  345. 

1.  Co.  Litt,  337  B;  Baily  v.  Wells.  8 
Wis.  141;  Coe  v.  Hobby,  72  N.  Y.  145; 
Schieffelin  v.  Carpenter,  15  Wend.  (N. 
Y.)  400. 

2.  Surrender  by  Agreement. — Enyeart 
v.  Davis,  17  Neb.  228;  Wheeler  v. 
Walden,  17  Neb.  122;  Amory  v.  Kan- 
noffsky,  117  Mass.  351. 

Where  premises  were  leased  to  a 
city  and  afterwards  were  surrendered 
by  an  officer  who  had  no  authority  to 
make  it,  yet  it  is  a  valid  surrender  so 
long  as  the  city  made  no  objection. 
Loague  v.  Memphis,  7  Lea  (Tenn.) 
198. 

Though  a  lease  provides  that  it  can 
only  be  terminated  in  a  specified  man- 
ner, yet  if  a  surrender  is  made  and 
accepted  it  is  a  waiver  of  the  conditions 
of  the  lease  in  this  regard.  Loague  v. 
Memphis,  6  Lea  (Tenn.)  198. 

If  a  tenant  before  the  expiration  of 
his  term  surrenders  to  the  landlord  the 
leased  premises  on  which  a  crop  is 
growing,  and  the  landlord  re-enters,  the 
tenant  surrenders  his  right  to  the  crop. 
Shahan  v.  Herzberg,  73  Ala.  59. 

Where  a  tenant,  who  has  commenced 
to  cultivate  a  crop,  tells  the  landlord  "to 
take  charge  of  the  crop,  finish  cultivat- 
ing it  and  pay  himself  out  of  the  prof- 
its" it  amounts  to  a  surrender.  Shahan 
v.  Herzberg,  73  Ala.  59. 

Under  a  lease  for  a  fixed  period 
"with  the  privilege  of  five  years  more," 
if  the  tenant  holds  over  after  the  first 
term,  it  is  an  election  to  take  the  ten- 
ancy for  five  years,  but  the  acceptance 
of  a  surrender  after  such  holding  over 
terminates  the  tenancy.  Terstegge  z>. 
First  German  etc.  Soc,  92  Ind.  82. 

The  surrender  of  an  unsealed  lease 
made  and  accepted  with  the  intention  of 
ending  the  tenancy,  may  be  effectual 
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LANDLORD  AND  TENANT.  By  Tenant- 


It  is  essential  to  a  surrender  that  there  bean  acceptance  by  the 
landlord.1 

3.  Abandonment  by  Tenant. — Abandonment  of  the  premises  by 
the  tenant  amounts  to  a  surrender.  The  abandonment  of  the 
premises  by  the  tenant  is  a  restoration  of  the  occupancy  by  the 
landlord* 

An  abandonment  by  a  tenant  acquiesced  in  by  the  landlord  ob- 
viates the  necessity  of  a  notice  by  the  tenant.3 

4.  Presumption  from  Nonuser. — The  surrender  will  not  be  pre- 
sumed from  mere  action  of  nonuser,*  nor  will  it  be  presumed 
from  the  mere  delivery  of  the  keys  of  the  building  to  the  land- 
lord where  it  is  not  done  at  his  solicitation,6  but  the  delivery  and 
acceptance  of  the  keys  is  sufficient.6 

5.  Surrender  by  Operation  of  Law. — Or  the  surrender  may  be  by 
operation  of  law.* 


Stoble  v.  Dills,  62  III.  432;-  Burroughs 
v.  Clancey,  53  111.  30;  Martin  v.  Stearns, 


52  Iowa  345;  Rollins  v.  Proctor,  56 
Iowa  326;  Bacon  v.  Brown,  9  Conn. 
339;  Mitchell  v.  Blossom,  24  Mo.  App. 


48;  Thomas  v.  Cox,  6  Mo.  506;  Nelson 
v.  Thompson,  23  Minn.  508;  Auer  v. 
Penn,  99  Pa.  St.  370;  Kemble  Coal  etc. 
Co.  v.  Scott,  90  Pa.  St.  3^2;  Gamble  v. 
O'Hara,  15  Phila.  (Pa.)  180. 

1.  Stobie  v.  Dills,  62  111.  432;  Bur- 
roughs v.  Clancey,  53  111.  30;  Nelson  v. 
Thompson,  23  Minn.  508;  Martin  v. 
Stearns,  52  Iowa  345;  Thomas  v.  Nel- 
son, 69  N.  Y.  118;  Auer  v.  Penn,  99 
Pa.  St.  370;  Kemble  Coal  etc.  Co.  r. 
Scott,  90  Pa.  St.  332;  Bacon  v.  Brown, 
9  Conn.  339. 

2.  Krank  v.  Nichols,  6  Mo.  App.  72. 
If  the  tenant  abandons  the  premises 

before  his  term  is  ended,  the  landlord 
cannot  take  possession  and  afterwards 
insist  that  it  is  a  subsisting  contract. 
Rice  v.  Dudley,  65  Ala.  68. 

A  tenant  of  real  estate,  at  the  end  of 
his  term,  removed  his  fences  and  im- 
provements, and  abandoned  and  quit 
the  possession.  Some  time  afterwards 
he  again  went  into  the  possession  of 
the  property  under  a  claim  of  title 
adverse  to  his  former  landlord.  Held, 
that  such  abandonment  was  a  surren- 
der of  the  possession  under  the  lease, 
and  the  relation  of  tenant  to  the  person 
from  whom  he  obtained  possession  was 
"thereby  terminated,  and  that  he  did  not, 
by  afterward  taking  possession,  revive 
the  lease,  or  extend  the  term  under  it. 
and  was  not  liable  for  rent  under  it. 
Douglass  v.  Geiler.  32  Kan.  499. 

8.  Vegely  v.  Robinson,  20  Mo.  App. 

a  tenant  abandons  his  lease,  and 


the  landlord  sells  the  goods  to  an  as- 
signee of  the  tenant,  under  a  distress, 
warrant  for  rent  due,  and  the  assignee 
brings  an  action  of  trespass,  the  land- 
lord may  recoup  to  the  amount  of  the 
damage  done  by  the  tenant's  abandon- 
ment. Howdyshell  v.  Gary,  21  111.. 
App.  288. 

4.  Doty  v.  Gillett,  43  Mich.  203. 

5.  Morgan  v.  Smith,  70  N.Y.  537; 
Thomas  v.  Nelson,  69  N.  Y.  118; 
Craske  v.  Christian  Union  Pub.  Co.,. 
17  Hun  (N.Y.)  319;  Nelson  f.  Thomp- 
son, 23  Minn.  508;  Tolle  v.  Orth,  75 
Ind.  298;  Woodward  v.  Lindley,  43 
Ind.  333;  Milling  r.  Becker,  96  Pa.  St. 
182;  Langsdorf  1:  LeGardeur,  27  La.. 
An.  363. 

6.  Elliott  v.  Aikin,45  N.  H.  30;  Flagg 
v.  Dow,  99  Mass.  18:  Donkersley  v.. 
Lew,  38  Mich.  54;  Switzer  v.  Gardner, 
41  Mich.  164;  Otis  v.  McMillan,  70. 
Ala.  46;  Hoag  v.  Carpenter,  18  111. 
App.  555;  Ryan  v.  Kirchberg,  17  111. 
App.  132;  Jungerman  v.  Bovee,  19  Cal. 
354;  Davidson  v.  Blumor,  7  Daly  (N.. 
Y.)  205;  Abell  v.  Williams,  3  Daly  (N. 
Y.)  17;  Smith  v.  Niver,  2  Barb.  (N.. 
Y.)  180;  Banker  v.  Braker,  9  Abb.  N. 
C.  (N.  Y.)  411;  Livingston  v.  Potts,  16 
Johns.  (N.  Y.)  28;  Coe  v.  Hobby,  72 
N.Y.  146;  Van  Rensselaer  v.  Penni- 
man,  6  Wend.  (N.Y.)  569;  Tracy  v.. 
Albany  Ex.  Co.,  7  N.  Y.472;  Clark  v.. 
Barnes,  76  N.  Y.  301;  Dill  v.  Stobie,  81 
III.  202;  White  r.  Walker,  31  111.  422; 
Enryeart  v.  Davis,  17  Neb.  22S;  Bailey 
v.  Wells,  8  Wis.  141. 

7.  An  agent  executed  a  lease  to  cer- 
tain tenants  for  his  principal.  While- 
the  lease  was  in  force  the  principal  ex- 
ecuted a  lease  to  his  agent,  who  there- 
upon verbally  leased  the  premises  to> 
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A  parol  promise  by  one  in  possession  to  pay  rent  to  one  out 
of  possession  and  who  has  no  title  is  void  for  want  of  considera- 
tion.1 

Where  a  tenant  sublet  the  entire  premises,  after  which  the 
landlord  called  on  the  subtenant,  demanded  rent  and  forbade  the 
payment  of  any  more  rent  to  their  lessor,  and  afterwards  col- 
lected rent  of  the  subtenant,  it  is  a  surrender  by  operation  of 
law.* 

The  purchase  of  the  fee  by  a  tenant  from  the  grantee  of  the 
landlord  is  a  surrender.8 

There  must  be  such  a  state  of  facts  existing  as  will  show  an 
intention  to  terminate  the  tenancy.* 

8.  Landlord's  Berenting  Premises. — Where  the  tenant  during  the 
term  ceases  to  occupy  the  premises  and  turns  over  the  key  to  a 
new  tenant,  to  whom  the  landlord  rents  the  premises,  and  gives 


the  original  tenants  at  a  reduced  rental, 
who  continued  in  possession.  Held, 
that  the  original  lease  was  surrendered 
by  operation  of  law,  and  not  assigned  to 
the  agent.  Donkersley  v.  Levy,  38 
Mich.  54. 

The  making  of  a  second  lease  before 
the  expiration  of  the  first  is  a  surren- 
der of  the  lease  by  operation  of  law. 
Emyeart  v.  Davis,  17  Neb.  228. 

The  fact  that  the  landlord  had  en- 
tered upon  and  improved  the  certain 
parts  of  the  premises  by  the  assent  of 
the  tenant  was  held  to  be  a  surrender 
by  operation  of  law.  Smith  z:  Pen- 
dergast,  26  Minn.  318. 

Where  the  landlord  began  summary 
proceedings  to  recover  the  premises  for 
nonpayment  of  rent,  before  the  rent  was 
due,  and  the  tenant  moved  out  before 
the  return  day  of  the  summons,  it  was 
deemed  a  surrender  by  the  tenant,  and 
an  acceptance  on  the  part  of  the  land- 
lord. Boehm  v.  Rich,  13  Daly  (N.  Y.) 
62. 

Property  was  leased  for  two  years, 
and  occupied  as  a  United  States  bonded 
warehouse,  the  goods  not  to  be  removed 
without  the  consent  of  the  owner  and 
the  collector  of  the  port.  Before  the 
the  term  expired  the  lessee  gave  notice 
that  he  would  surrender,  because  of  the 
untenantable  condition;  to  this  the 
landlord  consented,  but  the  goods  could 
>not  be  got  out  for  two  months,  before 
which  time  the  lease  had  expired. 
Held,  that  there  was  no  such  holding 
■over,  as  it  would  render  the  tenant 
liable  for  another  vear's  rent.  Pickett 
z\  Bartlett,  13  Daly  (N.  Y.)  229. 

1.  Fuller  v.  Sweet,  30  Mich.  237. 

Where  a  person  leased  premises  for 


a  period  of  three  years  with  the  privi- 
lege of  two  years  more,  at  the  same 
rent,  and  occupied  them  for  fifteen 
months,  when  he  left  them  in  the  pos- 
session of  a  third  person,  with  the 
knowledge  of  the  landlord;  the  third 
person  paid  rent  until  the  expiration  of 
the  three  years,  and  in  about  four 
months  left  the  premises,  delivering  the 
key  to  the  landlord,  who  accepted  it 
and  within  the  two  years  rerented  the 
premises  to  another.  Held,  that  ac- 
cepting the  key  and  rcrenting  was  a 
surrender,  and  terminated  the  lease. 
Moore  v.  McCarthy,  6  Thompson  & 
C.  (N.  Y.)  451. 

a.  Bailey  v,  Delaplaine,  1  Sandf.  (N. 
Y.)  5. 

S.  Denison  t'.  Wertz,  7  S.  &  R.  (Pa.) 

37*- 

4.  The  effort  of  the  landlord  to  release 
the  premises  and  his  declaration  that 
the  tenancy  had  ceased  is  not  conclu- 
sive evidence  of  the  fact.  Milling  v. 
Becker,  96  Pa.  St.  182. 

When  a  landlord  accepted  the  keys, 
but  told  the  tenant  he  would  hold  him 
for  rent,  but  afterwards  rented  the 
premises,  after  telling  the  tenant  he 
would  do  so,  the  tenant  was  held  for  the 
difference  of  the  rent  received.  Auer 
v .  Penn,  99  Pa.  St.  370;  s.  c,  44  Am. 
Rep.  114. 

If  a  tenant  so  act  as  to  indicate  a 
final  vacation  of  the  premises,  it  is  evi- 
dence of  a  surrender  at  the  expiration 
of  the  term.  Mitchell  v.  Blossom,  24 
Mo.  App.  48. 

The  declaration  of  a  tenant  in  pos- 
session is  evidence  against  one  in  pos- 
session under  him.  Marley  v.  Rodgers, 
5  Yerg.(Tenn.)  217. 
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forfeiture.  LANDLORD  AND  TENANT.  Definition. 


an  order  for  the  key,  the  former  tenant  is  relieved  from  the  pay- 
ment of  rent.1 

Where  the  tenant  refused  to  surrender  the  possession  of  prem- 
ises to  his  landlord  on  the  ground  that  the  latter  falsely  repre- 
sented himself  to  be  the  owner,  it  must  not  only  appear  that  the 
false  representations  were  made,  but  that  the  tenant  was  induced 
by  the  false  representations  to  accept  the  lease.* 

The  lessee  remains  liable  for  any  breach  of  his  covenant  which 
occurred  prior  to  the  cancellation  of  his  lease.8 

X.  Fokfeitttre — 1.  Definition. — The  term  forfeiture  is  elsewhere 
defined.4 

As  applied  to  the  law  of  landlord  and  tenant,  it  is  the  loss  of 
an  estate  for  life  or  years,  occasioned  by  a  violation  of  some  of 
the  covenants  or  conditions  of  the  lease  or  contract  of  tenancy.5 

2.  Nonpayment  of  Bent. — A  forfeiture  may  result  from  a  non- 
payment of  rent  in  accordance  with  the  terms  of  the  lease  when 
there  is  a  covenant  to  that  effect  ;•  but  it  is  essential  that  the 
lease  provide  for  such  forfeiture  and  that  there  be  a  demand  for 
the  rent,* 


In  Minnesota,  bringing  keys  to  the 
landlord  and  laying  them  on  the  table, 
with  the  statement  that  the  tenant  has 
abandoned  the  premises  because  un- 
tenantable, was  held  not  necessarily  to 
constitute  a  surrender.  Lucy  v.  Wil- 
kins,  33  Minn.  441. 

1.  Smith  v.  Wheeler,  8  Daly  (N.  Y.) 

2  Camarillo  v.  Fenlon,  49  Cal.  202, 
•205. 

A  tenant  occupying  premises  under 
a  lease  for  five  years,  the  rent  payable 
monthly,  remained  in  possession  after 
the  termination  of  the  lease,  and  notified 
the  landlord  in  writing  that  at  the  end 
•of  that  month  he  would  surrender  the 
premises.  On  the  last  day  of  the 
month  he  gave  the  landlord  a  month's 
rent,  but  the  landlord  refused  to  accept 
the  keys,  whereupon  they  were  left  in 
the  landlord's  office  Held,  there  was 
no  surrender,  and  that  the  tenancy  con- 
tinued for  another  year.  Towle  v. 
Orth,  75  Ind.  298. 

At  the  end  of  his  term  the  tenant 
must  surrender  complete  possession  of 
the  premises;  otherwise  his  responsi- 
bility for  rent  continues.  Noel  v.  Mc- 
Crorv,  7  Coldw.  (Tenn.)  623. 

5.  Roe     Conway,  74  N.  Y.  201. 
4.  See  Forfeiture,  vol.  8,  p.  443. 

6.  4  Kent's  Com.  123.  See  For- 
feiture, vol.  8,  p.  443  etseq. 

6.  Gale  v.  Oil  Run  etc.  Co,  6  W.  Va. 
200;  Thropp  v.  Field,  26  N.  J.  Eq.  82; 
Buckner   v.  Warren,  41   Ark.  532; 


Poultney  v.  Barrett,  8  La.  458;  Swoll 
v.  Oliver,  61  Ga.  248;  Shaeffer  v. 
Shaeffer,  37  Pa.  St.  525;  Kenrick  v. 
Smick,  7  W.  &  S.  (Pa.)  41;  Cooker. 
Brice,  20  Md.  397;  Simons  v.  Marshall, 
3  G.  Greene  (Iowa)  502;  Folts  v.  Hunt- 
ley,? Wend.  (N.  Y.)  210;  Van  Rens- 
selaer v.  Jewett,  2  N.  Y.  141. 

7.  McGlynn  v.  Moore,  25  Cal  384; 
Chipman  v.  Emeric,  3  Cal.  273;  Bart- 
lett  v.  Greenleaf,  11  Gray  (Mass.)  98; 
Buckner  v.  Warren,  41  Ark. 532;  Brown 
v.  Bragg,  22  Ind.  122;  Meroney  v. 
Wright,  81  N.  Car.  390;  Tate  v.  Crow- 
son,  6  Ired.  (N.  Car.)  65;  Smith  v.  Blais- 
dell,  17  Vt.  199;  Miller  v.  Sparks,  4 
Colo.  303;  Woodward  v.  Cone,  73  111. 
241;  Dodge  v.  Wright,  48  III.  382; 
Chadwick  v.  Parker,  44  111.  326;  Chap- 
man v.  Wright,  20  III.  120;  Byrane  v. 
Rogers,  8  Minn.  281;  Jackson  v.  Col- 
lins, 11  Johns.  (N.  Y.)  r,  Wolcott  v. 
Schenk,  16  How.  Pr.  (N.  Y.)  449;  De- 
Lancey  v.  Ganong,  9  (N.  Y.)  9;  Levett 
v.  Bickford,  8  Humph.  (Tenn.)  618; 
McQuesten  v.  Morgan,  34  N.  H.  400; 
McMurphy  v.  Minot,  4  N.  H.  251;  Coon 
v.  Brickett,  2  N.  H.  163;  Krentz  v.  Mc- 
Knight,s3  PQ-  St.  319;  Robert  v.  Ris- 
tine,  2  Phila.  (Pa.)  62;  Bowyerr.  Sey- 
mour, 13  W.  Va.  12.  See  Gage  v. 
Bates,  40  Cal.  384,  and  Andis  v.  Per- 
sonett,  108  Ind.  202. 

Mere  failure  to  pay  rent  cannot  cause 
the  forfeiture  of  a  leasehold  estate.  A 
formal  demand  on  the  day  when  due  is 
essential.  Gaskill  v.  Trainer,  3  Cal.  334, 
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and  the  landlord  elects  to  declare  a  forfeiture ; 1  but  the  right  to 
forfeit  must  be  expressed  in  the  lease.* 

There  must  be  a  demand  for  the  rent  before  a  forfeiture  can 
be  declared,8  unless  the  lease  waives  such  demand.4 

Where  the  forfeiture  is  sought  on  the  ground  of  nonpayment 
of  rent,  a  payment  or  tender  of  the  rent  before  the  forfeiture  is 
completed  will  stop  the  forfeiture.5 

It  is  too  late  to  make  such  tender  after  the  forfeiture  is  complete.' 

3.  Bepudiation  of  Lease,  etc. — A  forfeiture  may  also  be  declared 
where  the  tenant  repudiates  the  lease  and  its  conditions,*  or  from 


Court*  will  not  presume  a  payment  of 
arrears  to  be  a  redemption  of  a  for- 
feited tease,  but  such  a  redemption  is  a 
question  of  fact  to  be  established  from 
the  evidence.  Boardman  v.  Davidson, 
7  Abb.  Pr..  N.  S.  (N.  Y.)  439. 

Sometimes  the  statute  provides  for  a 
forfeiture  for  nonpayment  of  rent. 
Cone  v.  Woodward,  65  111.  477;  Leary 
v.  Pattison,  66  111.  203;  State  v.  Scott, 
17  Neb.  686;  Providence  Co.  Savings 
Bank  v.  Phalen.  12  R.  I.  495;  Hildreth 
i».  Conant,  10  Met.  (Mass.)  298;  Kim- 
ball v.  Rowland,  6  Gray  (Mass.)  224. 

1.  Miller  v.  Havens,  51  Mich.  482. 

Where  the  contract  is,  that  a  breach 
of  a  covenant  shall  avoid  the  lease  at 
the  landlord's  option,  it  will  not  work  a 
forfeiture,  without  some  act  on  the  part 
of  the  lessor,  declaring,  or  claiming  it. 
Walker  z\  Engle,  30  Mo.  130;  Clark  v. 
Jones,  1  Denio  (N.  Y.)  516;  Norman 
v.  Wells,  17  Wend.  (N.  Y.)  144;  Stuy- 
vesant  v.  Davis,  9  Paige  (N.  Y.)  427; 
Beach  v.  Nixon.  9  N.  Y.  35;  Penover 
v.  Brown,  13  Abb.  N.  C.  (N.  Y.)'S2; 
Horton  v.  New  York  etc.  R.  Co.,  12 
Abb.  N.  C.  (N.  Y.)  30:  Walker  v. 
Engler,  30  Mo.  130;  Bowyer  v.  Sey- 
mour, 12  W.  Va.  12;  Planters'  Ins.  Co. 
v.  Diggs,  8  Baxt.  (Tenn.)  563;  Catlin 
v.  Wright,  13  Neb.  558. 

9.  If,  by  the  terms  of  a  lease,  rent  is 
to  be  paid  on  a  certain  day,  and,  if  not 
paid  within  ten  days  thereafter,  the  lease 
is  to  be  forfeited,  a  tender  before  the 
day  the  rent  was  due  will  not  prevent  a 
forfeiture.  Illingworth  v.  Miltenberger, 
11  Mo.  80. 

The  failure  of  a  tenant  to  pay  rent 
will  not  work  a  forfeiture  of  his  estate, 
unless  it  is  so  expressed  in  the  lease  or 
agreement.  Brown  v.  Bragg,  22  Ind. 
122. 

Where  the  tenant  mortgaged  his  lease- 
hold under  a  lease  providing  for  a  for- 
feiture in  case  of  nonpayment  of  rents 
and  taxes,  and  there  was  a  re-entrv,  the 
leasehold  interest  is  destroyed  and  the 


mortgagee  may  be  enjoined  from  assert- 
ing hie  rights  under  his  mortgage. 
Abrahams  v.  Tappe.  60  Md.  317. 

The  lease  may  be  forfeited  for  a  viola- 
tion of  other  covenants  where  such  for- 
feiture is  provided  for  by  it«;  terms,  and 
a  right  of  re-entry  given.  Raybourn  7'. 
Ramsdell,  78  III.  622;  Langley  v.  Ross, 
55  Mich.  163;  Dayton  v.  Van  Doozer, 
39  Mich.  749;  Vanatta  v.  Brewer.  32  N. 
J.  Eq.  26S;  Meroney  v.  Wright,  81  X. 
Car.  390;  Bucknerz\  Warren,  41  Ark. 
532;  Johnson  v.  Gurley,  ^2  Tex.  222. 

3.  Blackman  v.  Welsh,  44  Mo.  41. 
See  note  above. 

To  create  a  forfeiture  in  Illinois  for 
nonpayment  of  rent  there  must  be: 
(1)  A  demand  for  the  rent.  (2)  Ten 
days'  notice  to  quit.  (3)  A  failure'to 
pav  the  rent  within  the  ten  days. 
Woodward  v.  Cone,  73  111.  241. 

In  order  to  show  a  forfeiture  of  an 
unexpired  term  of  a  leasehold  estate, 
for  nonpayment  of  rent,  the  lessor  must 
prove  demand  of  payment  of  the  lessee 
when  due.  Smith  v.  Whitbeck,  13  Ohio 
St.  471. 

4.  If  the  lease  provides  that  the  non- 
payment of  rent  without  demand  shall 
be  a  forfeiture,  no  demand  is  necessary 
to  create  6uch  a  forteiture.  Sweeney  v. 
Garrett,  2  Disney  (Ohio)  601. 

It  may  also  result  from  the  tenant  ap- 
plying the  property  to  a  different  pur- 
pose from  that  for  which  it  was  rented. 
Shepard  v.  Briggs,  26  Vt.  149. 

5.  Leary  v.  Pattison,  66  111.  203;  Chap- 
man v.  Kirby,  49  111.  211;  Fisher  v. 
Smith,  4S  111.  184;  Lewis  v.  St.  Louis, 
69  Mo.  595;  Holmes  v.  Shepard.  49  Mo. 
600;  Carondolet  v.  Wolfert,  39  Mo.  305; 
Hodgkins  v.  Price,  137  Mass.  13;  Tuttle 
v.  Bean,  13  Met.  (Mass.)  275:' Jones  v. 
Reed,  15  N.  H.  68;  Ins.  Co.  v.  Diggs,  S 
Baxt.  (Tenn.)  563. 

6.  Illingworth  v.  Miltonberger.  11 
Mo.  80;  Leary  v.  Pattison,  66  III.  203. 

7.  Doty  v.  Burdick,83  111.  473;  Fortier 
v .  Ballance,  10  111.  41;  Love  v.  Edmons- 
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an  unlawful  use  of  the  premises,1  or  from  the  tenant  committing 
waste.* 

Some  statutes  provide  for  a  forfeiture  by  reason  of  waste.8 
The  tenancy  may  be  forfeited  by  a  violation  of  the  terms  of  a 

lease  by  a  subtenant.4 

Where  a  re-entry  is  essential  in  order  to  perfect  a  forfeiture, 

such  re-entry  may  be  made  by  an  action  of  ejectment5  or  by  a 

demand®  or  in  the  manner  provided  for  by  the  terms  of  the 

lease.7 

4.  Waiver  of  Bight  of  Forfeiture. — The  right  of  forfeiture  is 
waived  by  the  landlord  by  acts  on  his  part  showing  an  intention 
to  abandon  the  right. 

Where  a  right  to  declare  the  lease  forfeited  for  the  nonpayment 
of  the  rent  has  accrued,  the  acceptance  of  a  year's  rent  in  advance 
thereafter  is  a  waiver  of  the  forfeiture ;  and  in  such  case  an  as- 
signee of  the  lessor  has  no  better  right  than  the  lessor.8 


3p! 


ton,  i  Ired.  (N.  Car.)  152;  Wells  v. 
Sheerer,  78  Ala.  143;  Buckner  v.  War- 
ren, 41  Ark.  532;  Den  v.  Blair,  15  N.J. 
L.  181;  Ladd  v.  Riggle.6  Heisk.  (Tenn.) 
610;  Lane  v.  Osment,  9  Yerg.  (Tenn.) 
86;  Duke  v.  Harper,  6  Yerg.  (Tenn.) 
280.  See  DeLancev  v.  Ganong,  9  N. 
Y.9.  Whiting  v.  Edmunds,  94  N.  Y. 
309;  Montgomery  v.  Craig,  3  Dana 
( Ky.)  101 ;  Jackson  v.  Rogers,  1 1  Johns. 
(N.  Y.)  33;  Gale  f.Oil  Run  etc.  Co.,  6 
W.  Va.  200. 
1.  Wheeler  v.  Earle,  5  Cush.  (Mass.) 
t;  Alexander  v.  Hodges,  41  Mich.  691; 
^eople  t>.  Bennett,  14  Hun  (N.  Y.)  63; 
People  v.  McCartv,  62  How.  Pr.  (N. 
Y.)  152;  Rvan  v.  Kilpatrick,  1  Cin.  Law 
Bui.  303;  fealtman  v.  Kindelon,  2  Civ. 
Pro.  R.  47;  Healy  v.  Trant,  15  Gray 
(Mass.)  312;  Prescott  v.  Kyle,  103  Mass. 
381;  O'Connell  v.  McGrath,  14  Allen 
(Mass.)  289;  McGarvey  v.  Puckett,  27 
Ohio  St.  669;  Justice  v.  Lowe,  26  Ohio 
St.  372;  Crofton  v.  State,  25  Ohio  St. 
249. 

3.  Daniels  v.  Pond,  21  Pick.  (Mass.) 
367.  See  Philips  v.  Covert,  7  Johns. 
*(N\  Y.)  1. 

Waste. — Waste  is  cause  for  forfeiture 
in  case  of  a  tenancy  at  will.  Petten- 
gill  v.  Evans.  5  N.  II.  54;  Perry  v.  Carr, 
44  N,  H.  118;  Daniels  v.  Pond,  21  Pick. 
(Mass.)  367. 

5.  Rodgers  v.  Rodgers,  11  Barb.  (N. 
Y.)  595- 

4.  Clarke  v.  Cummings,  5  Barb.  (N. 
Y.)  339- 

6.  Breese  v.  McCann,  52  Vt.  498; 
Jamaica  v.  Hart,  52  Vt.  549;  Cruger  v. 
McLaury,  41  N.  Y.  219;  Garner  v. 
Hannah," 6  Duer  (N.  Y.)  262;  Keelerv. 
Davis,  5  Duer  (N.  Y.)  507;  Tyler  v. 


Heidorn,  46  Barb.  (N.  Y.)  439;  Van 
Rensselaer  v.  Ball,  19  N.  Y.  100;  Camp- 
bell v .  Shipley,  41  Md.  81 ;  Leonard  v. 
Henderson,  23  Gratt.  ( Va.)  331. 

6.  Clark  v.  Holton,  57  Ind.  564. 

But  a  demand  alone  is  not  sufficient 
without  a  re-entry  or  what  is  equivalent 
to  a  re-entry.  Bowyer  v.  Sevmour.  13 
W.  Va.  12;  Academy  etc. .v.  Hackett,  2 
Hilt.  (N.  Y.)  217;  Holly  v.  Brown.  14 
Conn.  255,  270. 

7.  Mackubin  v.  Whetcrolt,  4  H.  & 
McH.  (Md.)  135. 

8.  Waiver  of  Forfeiture. — Watson  v. 
Fletcher,  49  111.  498. 

A  conveyance  by  the  landlord  to  a 
stranger,  or  a  sale  of  the  premises  un- 
der an  execution  against  the  landlord, 
and  attornment  by  the  tenant  to  the 
grantee  or  vendee,  will  defeat  a  recovery 
by  the  landlord  in  ejectment  against  the 
tenant.  Franklin  v.  Palmer,  50  111. 
202. 

The  acceptance  of  rent,  after  a  for- 
feiture of  the  lease  incurred,  will  be  a 
waiver  of  the  forfeiture,  or  not,  accord- 
ing to  the  quo  aaimo  with  which  it  was 
received.  Jones  v.  Roberts,  3  Hen.  & 
M.  (Va.)  436. 

Acceptance  of  rent  accrued  after 
knowledge  of  a  breach  of  condition  by 
the  tenant  is  a  waiver  of  the  forfeiture. 
Gomber  v.  Hackett,  6  Wis.  323. 

Where  the  tenant  has  been  dilatory 
in  paying  his  rent  and  the  landlord  has 
acquiesced  in  allowing  payments  to  be 
delayed  after  the  specific  time,  equity 
will  not  allow  the  landlord  to  enforce  a* 
forfeiture  when  it  would  be  inequitable 
and  full  compensation  can  be  made  for 
the  tenant's  default.  Thropp  v.  Field, 
26  N.  J.  Eq.  82. 
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If  a  forfeiture  is  incurred  from  underletting  and  the  landlord 
accepts  rent  falling  due  after  such  subletting,  with  a  knowledge 
of  such  fact.it  is  a  waiver  of  the  forfeiture.1  And  the  forfeiture 
may  also  be  waived  by  a  suit  instituted  to  recover  rent.* 


Where  issue  is  joined  in  an  action  of 
ejectment  brought  by  the  lessor  against 
the  lessee  for  nonpayment  of  taxes  and 
assessments  as  stipulated  in  the  lease, 
and  the  lessee  subsequently  pays  up  the 
arrears,  he  may  maintain  an  action  in 
equity  to  be  relieved  from  the  forfeiture. 
He  is  not  required  to  make  application 
to  file  a  supplementary  answer  in  the 
ejectment  suit.  Giles  v.  Austin,  62  N. 
Y.  486. 

The  forfeiture  of  a  lease  for  a  breach 
of  condition  can  only  be  done  bv  prompt 
and  affirmative  action,  and  slight  cir- 
cumstances will  be  construed  as  a  waiver 
of  the  forfeiture.  Allen  v.  Dent,  4  Lea 
(Tenn.)  676. 

Where  a  forfeiture  is  provided  for  in 
case  of  nonpayment  of  rent,  a  tender  of 
such  rent  before  the  lease  is  declared 
forfeited  defeats  the  forfeiture.  Lewis 
v.  St.  Louis,  69  Mo.  595. 

Where  the  lease  provided  that  a  fail- 
ure to  pay  the  rent  within  a  specific 
time  after  due  "shall  be  considered  an 
abandonment  of  the  lease,"  it  is  equiva- 
lent to  making  the  lease  void  at  the  op- 
tion of  the  lessor  only  where  he  elected 
to  avail  himself  of  the  privilege.  Bowyer 
v.  Seymour.  13  W.  Va.  12. 

As  to  what  is  requisite  to  a  forfeiture 
under  Kentucky  Gen.  St.,  ch.  66,  art.  1, 
§  2,  see  Grizzle  v.  Pennington,  14  Bush 
(Ky.)  115. 

Violations  of  the  conditions  of  a  lease 
are  not  necessarily  waived  by  the  re- 
ceipt of  rent  after  such  violation. 
Alexander  v.  Hodges.  41  Mich.  691. 

A  right  of  re-entry  for  failure  to  pay 
rent  must  be  enforced  during  the  term, 
otherwise  it  will  be  waived.  Cheatham 
v.  Plinke,  1  Tenn.  Ch.  576. 
.  An  estate  for  a  fixed  number  of  years 
created  by  deed  will  not  be  forfeited  by 
a  simple  refusal  to  pay  rent,  or  any  mere 
words,  where  there  is  no  open  act  of 
unmistakable  hostility  to  the  landlord's 
title,  where  no  condition  of  forfeiture 
is  contained  in  the  deed  or  lease.  Gale 
v .  Oil  Run  etc.  Co.,  6  W.  Va.  200. 

Even  under  a  lease  making  nonpay- 
ment of  rent  a  forfeiture,  the  mere  non- 
payment does  not  authorize  the  land- 
lord to  enter  and  forcibly  expel  the  ten- 
ant, or  remove  appurtenances  as  shaft- 
ing and  steam  power.  Chaprmn  v. 
Kirby,  49  III.  211. 


Where  the  lease  provides  for  a  for- 
feiture for  nonpayment  of  rent  and  no- 
tice is  given  as  required  by  statute,  the 
tenant  may  pay  the  rent  within  the 
period  given  in  the  notice  and  defeat  the 
forfeiture.  Chapman  v.  Kirby,  49  III.  211. 

In  such  case  a  demand  for  the  rent 
must  be  made  on  the  premises  or  a 
waiver  proven.  Chapman  v.  Harney, 
100  Mass.  353. 

Subsequent  Receipt  of  Sent  Waives  a. 
Forfeiture. — Camp  v.  Pulver,  5  Barb. 
(N.  Y.)  91;  Coon  v.  Brickett,  2  N.  H. 
163;  Jackson  v.  Brownson.  7  Johns.  (N. 
Y.)  227;  McKildoe  v.  Darracott,  13 
Gratt.  (Va.)  228;  Walker  v.  Engler,  30 
M0.130;  Garnhart  i>.  Finney,  40  Mo.  449. 

The  receipt  of  rent,  after  a  breach  of 
covenant,  does  not  operate  as  a  waiver, 
unless  the  rent  received  accrued  sub- 
sequently to  the  act  which  works  the 
forfeiture.  Bleecker  v.  Smith,  13  Wend. 
(N.  Y.)  530;  Jackson  7'.  Allen,  3  Cow. 
(N.  Y.)  220;  Hunter  7>.  Asterhoudt.  11 
Barb.  (N.  Y.)  33;  Richberg  r.  Bartlev, 
Busb.  (N.  Car.)  418. 

Acceptance  of  rent  after  a  forfeiture 
has  been  incurred  is  not  a  waiver  of  it. 
if  the  lessor  was  ignorant  of  it  at  the 
time.  Walker  v.  Engler,  30  Mo.  130; 
Jackson  v.  Brownson,  7  Johns.  (N.  Y.) 
227. 

Where  a  city,  in  pursuance  of  power 
granted  by  the  legislature  to  make 
leases  with  condition  to  be  void  on  the 
nonpayment  of  rent,  made  such  a  lease, 
it  became  void  upon  the  happening  of 
that  contingency,  and  was  unlike  a  lease 
by  an  individual  requiring  entry  to  work 
a  forfeiture.  Taylor  v.  Carondelet,  22 
Mo.  105. 

After  the  cause  for  forfeiture  had  for 
some  time  existed  in  favor  of  the  ven- 
dor, the  vendee  under  contract  to  pur- 
chase put  a  tenant  in  possession.  It 
was  held  that  a  declaration  of  forfeiture, 
where  the  crop  was  growing,  did  not 
deprive  the  tenant  of  his  right  to  it. 
Sornberger  v.  Berggren,  26  Neb.  399. 

1.  Ireland  v.  Nichols,  2  Sweeney  (N. 
Y.)  289. 

But  in  Ohio  a  judgment  for  rent  In 
arrears  is  not  a  waiver.  Campbell  v. 
McElevey,  2  Disnev  (Ohio)  574. 

2.  McGlynn  v.  Moore,  25  Cal.  384: 
Barroilhet  "v.  Battelle,  7  Cal.  450;  Collins 
v.  Hasbrouch,  65  N.  Y.  157;  15  Am. 
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5.  Enforcement  of  Bight  of  Forfeiture. — If  the  landlord  intends  to 
enforce  his  right  to  a  forfeiture,  he  must  strictly  comply  with  the 
lease  and  statute  in  making  his  demand,  serving  notice,  etc.1 

Forfeitures  are  not  readily  enforced  in  equity  :a  and  a  court  of 
equity  will  often  relieve  a  tenant  from  an  attempted  inequitable 
forfeiture, 3  unless  the  tenant's  breach  was  wilful,4  and  particu- 
larly when  the  breach  or  default  was  a  result  of  accident  or  mis- 
take ;6  and  when  the  nonenforcement  of  the  forfeiture  will  protect 


Rep.  407;  Richburg  v.  Bartley,  Biisb. 
(N.  Car.)  418;  McKildoe  v.  Darracott, 
13  Gratt.  (Va.)  278;  Webster  v.  Nichols, 
104  111.  160;  Watson  v.  Fletcher,  49"  111. 
498;  Bell  v.  Wright.  31  Kan.  236;  Bart- 
lett  v.  Greenlcaf,  11  Gray  (Mass.)  98; 
Crouch  v.  Wabash  etc.  R.  Co.,  22  Mo. 
App.  315;  Horn  v.  Peteler,  16  Mo.  App. 
438;  Moores  v.  Martin,  23  Mo.  App. 
654;  Norris  v.  Morrill,  40  N.  H.  395; 
Ireland  v.  Nichols,  2  Sweeney  (N.  Y.) 
289;  Conger  v.  Duryee,  90  N.  Y.  594; 
Collins  T'.  Hasbrouck,  56  N.  Y.  157; 
Murray  v.  Harway,  56  N.  Y.  337;  Ire- 
land v.  Nicholls.  46  N.  Y.  413;  Heeter 
7'.  Eckstein,  ^o  How.  Pr.  445;  Graham 
t\  Baker,  9  N.  Y.  Wk.  Dig.  82;  Jackson 
v.  Sheldon.  5  Cow.  (N.  Y.)448;  Wilder 
v.  Ewbank.  21  Wend.  (N.  Y.)  587; 
Gomber  v.  Hackett,  6  Wis.  323;  Jolly 
v.  Single,  16  Wis.  280;  Planters'  Ins. 
Co.  v.  Diggs,  8  Baxt.  (Tenn.)  563;  Alex- 
ander v.  Touhy,  13  Kan.  64;  Long  v. 
Woods,  22  Pittsb.  L.J.  (Pa.) 93;  Griffin 
v.  Tompkins,  42  L.  T.,  N.  S.  359;  Evans 
v.  Wyatt,  43  L.  T.,  N.  S.  176;  Doe  v. 
Johnson,  1  Stark  411;  Croft  v.  Lumley, 
6  H.  L.  Cas.  672;  Arnsby  v.  Wood- 
ward. 6  Barn.  &  C.  519;  Flower  v.  Peck, 
1  Barn.  &  Adol.  428;  Ward  v.  Day,  4 
Best  &  Smith  337;  Hartshorn  v.  Wat- 
son, 4  Bing.  N.  C.  178;  Dondy  v. 
Nicholl,  4  C.  B..  N.  S.  376;  Ward  v. 
Day,  4  B.  &  S.  337;  Griffith  v.  Pritch- 
ard,  5  Barn.  &  Ad.  765;  Bridges  v. 
Longman,  24  Beav.  27;  Fryett  u.  Jeff- 
revs,  I  Esp.  393;  Gatehouse  v.  Rees,  4 
Bing.  N.  C.  384. 

1.  Where  a  lease  was  made  forfeitable 
in  case  of  a  nonpayment  of  the  rent  on 
a  day  specified,  but  no  place  of  pay- 
ment was  fixed,  it  was  held  that  there 
should  be  a  demand  made  of  the  lessor 
on  the  premises  just  before  sunset  on 
the  day  specified,  and  that  the  notice  to 
quit  required  by  the  statute  must  be  de- 
livered to  the  tenant,  reading  to  him  not 
being  sufficient.  Jenkins  v.  Jenkins,  63 
Ind.  415. 

Courts  will  not  presume  a  payment 
of  arrears  to  be  a  redemption  of  a  for- 
feited lease,  but  such  a  redemption  is  a 


question  of  fact,  to  be  established  from, 
the  evidence.    Boardman  v.  Davidson, 

7  Abb.  Pr.,  N.  S.  (N.  Y.)  439. 
Applying  for  a  receiver  of  rent  under 

a  lease  is  not  necessarily  a  waiver  of  a. 
right  to  enforce  a  forfeiture  of  the  lease 
for  the  nonpayment.  Ireland  v.  Nichols, 
37  How.  (N.  *Y.)  Pr.  222. 

The  right  of  entry  may  be  suspended, 
without  being  waived,  even  if  rent 
is  accepted.  Haunice  v.  Millen,  26' 
Barb.  (N.  Y.)  41. 

A  lease  contained  a  clause  providing 
for  the  re-entry  of  the  lessor,  in  case  of" 
default  on  the  part  of  the  lessee  in  the 
payment  of  the  rent  for  fifteen  days,  or 
in  the  performance  of  any  of  the  cove- 
nants in  the  lease,  among  which  was  one 
not  to  assign  without  the  written  con- 
sent of  the  lessor.  Held,  that  the  re- 
ceipt of  the  lessor  of  rent  after  an  as- 
signment of  the  lease,  but  without  any 
knowledge  thereof,  did  not  operate  as  ai 
waiver  of  the  forfeiture.  Keeler  v~ 
Davis,  5  Duer  (N.  Y.)  507. 

When  a  landlord  demanded  rent  due„ 
and  was  told  by  the  tenant  that  the  lat- 
ter would  credit  the  amount  of  rent  due 
upon  a  note  which  he  held  against  the- 
landlord,  to  which  no  reply  was  made;. 
held,  that  his  silence  amounted  to  an 
acquiescence,  and  no  forfeiture  could 
be  enforced.  Johnson  v.  Douglas,  73. 
Mo.  168. 

2.  Livingston  v.  Stickles,  7  Hill  (N- 
Y.)  253.  See  Estabrook  v.  Hughes,  8. 
Neb.  496. 

8.  Gallagher  v.  Herbert,  117  111.  160;. 
Rooney  v.  Crary,  8  111.  App.  329;  Hor- 
ton  v.  New  York  etc.  R.  Co.,  12  Abb. 
N.  C.  (N.  Y.)  30;  Giles  v.  Austin,  62- 
N.  Y.  486;  Thropp  v.  Field,  26  N.  J- 
Eq.  82;  Atkins  v.  Chilson,  n  Met. 
(Mass.)  112;  Planters'  Ins. Co.f.  Diggs,. 

8  Baxt.  (Tenn.)  563;    Lawrence  f. 
Mever,  70  Ga.  392;  "Wilson  v.  Jones,  1" 
Bush  (Ky.)  173;   Hall  v.  Smith,  16. 
Minn.  58. 

4.  Garnerr. Hannah. 6 Duer ( N.Y.) 262.. 

6.  New  York  L.  &  F.  Ins.  Co.  v. 
Rector  etc.  of  St.  George  Church,  12 
Abb.  N.  C.  (N.  Y.)  50. 
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private  and  public  interests  by  enhancing  the  use  or  alienation  of 
property.1 

In  general,  the  exercise  of  a  restraining  power  of  a  court  of 
•equity  against  forfeitures  depends  upon  the  peculiar  circumstances 
of  the  particular  case ;  whether  the  forfeiture  will  work  a  hard- 
ship at  the  time  not  contemplated  when  the  contract  was  made, 
«r  other  general  grounds  of  equitable  relief. 

Equity  will  not  relieve  a  tenant  from  a  forfeiture  when  there 
Is  a  clear  right  to  it ;  and  the  exercise  of  such  right  is  sought  in 
a  regular  and  proper  manner.* 

XL  Holding  Over  Teem — 1.  Consequences  in  General — Where  a 
-tenant  holds  over  after  the  expiration  of  his  term,  it  may  be  re- 
garded as  a  tenancy  at  sufferance,8  or  a  tenancy  at  will  •*  or  he 
may  be  treated  as  a  trespasser,  no  evidence  to  the  contrary  ap- 


1.  Monroe  v.  Armstrong,  96  Pa.  St. 
3<>7- 

2.  Belief  In  Equity  from  Forfeiture. — 

Palmer  v.  Ford,  70  111.  369;  Huth  v. 

Carondelet,  26  Mo.  466;  Woodward  v. 
•Cone,  73  III.  241;  Burt  v.  French,  70 

111.  354;  Cone  v.  ^Woodward,  65  111. 

477;  Chenev  v.  Bonnell,  58  III.  268; 

Dod»e  v.  Wright,  48  111.  382;  Fisher  v. 

Smith,  48  III.  184;  Chadwick  v.  Parker, 

44  111.  326;  Chapman  v.  Wright,  20  111. 

120;  Andis  v.  Persbnett,  108  Ind.  202; 

Jenkins  v.  Jenkins,  63  Ind.  415;  Bacon 

v.  Western  Furniture  Co.,  53  Ind.  229; 

Meni  v.  Rathbone,  21  Ind.  454;  Phillips 

v.  Doe,  3  Ind.  132;  Newman  x>.  Bird, 
•60  Cal.  372;  O'Connor  v.  Kelley,  41 

Cal.  432;  Gage  v.  Bates,  40  Call  384; 

Brummagim  v.  Spencer,  29  Cal.  662; 

McGlynn  v.  Moore,  25  Cal.  384;  Gas- 

kill  v.  Trainer,  3  Cal.  335;  Chipman  v. 

Emerick,  3  Cal  273;  Lewis  v.  St.  Louis, 
•69  Mo.  595;  Graham  v.  Carondelet,  33 

Mo.  262;  Carondelet  v.  Lannan,  26  Mo. 

461;  Byranne  v.  Rogers,  8  Minn.  281; 

Hartwell    v.   Kelly,  117   Mass.  235; 

Chapman  v.  Harney,  100  Mass.  353; 

Nowel  v.  Wentworth,  58  N.  H.  319; 

Norris  v.  Morrill,  43  N.  H.  213;  Mc- 
■Guesten  v.  Morgan,  34  N.  H.  400;  Jones 

v.  Reed,  15  N.  H.  68;  Sperry  v.  Sperry, 
■  8  N.  H.  477;  McMurphy  v.  Minot,  4 

N.  II.  251;  Coon  v.  Bri'ckett,  2  N.  H. 

163;  Krentz  v.  McKnight,  53  Pa.  St. 

319;  Robert  v.  Ristine,  2  Phila.  (Pa.) 
•02;  Hager  v.  Waples,  26  La.  An.  502; 

Wells  v.  Collins,  18  La.  An.  427;  Chase 

v.  Turner,  10  La.  An.  22;   Dubois  v. 

Xiques,  14  La.  An.  427;  Fox  v.  McKee, 

31  La.  An.  67;  Willard  v.  Benton,  57 

Vt.  286;  Smith  v.  Blaisdell,  17  Vt.  199; 

McLean  x>.  Spratt,  20  Fla.  515;  Smith 

v.  Whitbeck,  13  Ohio  St.  471;  Boyd's 

Lessee  v.  Talbert,  12  Ohio  212;  Hoopes 


?\  Meyer,  1  Nev.  433;  Connor  v.  Brad- 
lev,  1  How.  (U.  S.)  211;  Tate  v. Crow- 
son,  6  Ired.  (N.Car.)  L.  65;  Wolcottr. 
Schenk,  16  How.  Pr.  (N.  V.)  449;  Jack- 
son v.  Collins,  11  Johns.  (N.  Y.)  1;  Van 
Rensselaer  v.  Jewett,  2  N.  Y.  141; 
People r.  Stuvvesant,  1  Hun  (N.Y.)  102; 
Levett  v.  Bickford.  8  Humph.  (Tenn.) 
614;  Prout  v.  Robey,  15  Wall.  (U.S.) 
471;  Johnston  v.  Hargrove,  Si  Va. 
118;  Bowyer  v.  Seymour,  13  W.  Va. 
12. 

8.  Kenney  v.  Sweeney,  14  R.  1. 581. 

If  the  tenant  holds  over  for  a  brier 
period  without  the  consent  of  his  land- 
lord, he  does  not  thereby  become  a  ten- 
ant at  sufferance  and  entitled  to  notice 
to  quit.  To  entitle  him  to  notice,  the 
holding  over  must  be  for  such  a  length 
of  time  and  under  such  circumstances 
as  to  imply  assent  from  the  landlord. 
Smith  v.  Littlefield.  51  N.  Y.  539. 

The  fact  that  a  tenant  by  holding  over 
thereby  acquires  the  right  of  a  tenant 
at  sufferance  or  for .  another  term  does 
not  give  a  court  of  equity  jurisdiction 
to  oust  him,  even  though  the  tenant  is  a 
bad  manager,  is  vicious  or  insolvent. 
Blain  v.  Everett,  36  Md.  73. 

A  tenancy  at  sufferance  may  exist 
when  the  original  entry  was  by  the  law- 
ful demise  of  any  person.  Kenney  v. 
Sweeney,  14  R.  I.  5S1. 

After  the  expiration  of  the  term  the 
tenant  by  holding  over  is  a  tenant  at 
sufferance  and  is  not  entitled  to  notice 
to  quit.  Hauxhurst  v.  Lobree,  38  Cal. 
563- 

4.  Bennock  v.  Whipple,  12  Me.  346; 
Kendall  v.  Moore,  30  Me.  327.  (See 
Perine  v.  Teague,  66  Cal.  446.)  Crom- 
melin  v.  Thiess,  31  Ala.  412;  De  Pere 
Co.  v.  Reyner,  65  Wis.  271. 

The  holding  over  of  a  tenant  by  the 
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pearing  j1  or  it  is  evidence  of  a  new  demise  for  a  year  where  the 
tenant  has'  paid  an  annual  rent.* 

2.  Bule  Implying  Benewal  of  Former  Lease. — The  general  rule 
may  be  stated  as  follows :  When  a  tenant  with  the  consent  of 
the  landlord,  express  or  implied,  holds  over  his  term,  the  law  im- 
plies a  continuation  of  the  original  tenancy  upon  the  same  terms 
and  conditions.8 

Where  a  tenant  holds  over  after  the  lease  expires  and  thereby 
interferes  with  the  reletting  of  the  premises,  he  'is  liable  for 


year  under  a  void  parol  agreement 
makes  him  a  tenant  at  will.  Crommelin 
v.  Thiess,  31  Ala.  412. 

1.  Brown  v.  Keller,  32  111.  151;  Mene 
v.  Hoeffel,  46  Wis.  282.  (See  Allison 
v.  Thompson,  1  Litt.  (Ky.)  31;  Den». 
Adams,  12  N.  J.  L.  99. 

But  he  must  have  notice  in  Tennessee. 
Hemphill  v.  Flynn,  2  Pa.  St.  144; 
Schuyler  v.  Smith,  51  N.  Y.  309. 

The  presumption  is,  in  the  absence  of 
evidence  to  the  contrary,  that  the  hold- 
ing over  is  unlawful..  In  some  States 
the  holding  over  is  made  a  trespass  by 
statute. 

A  tenant  in  possession  cannot  hold 
over  after  the  expiration  of  his  term 
under  a  claim  that  his  wife  owns  the 
premises.    Miller  v.  Lang,  99  Mass.  13. 

He  impliedly  holds  under  the  terms 
of  his  original  letting.  Hunt -p.  Wolfe, 
2  Daly  (N.  Y.)  298. 

The  tenant  is  a  tortfeaser  after  the 
expiration  of  his  term.  Fitzpatrick  v. 
Childs,  2  Brewst.  (Pa.)  365. 

a.  Hoof  v.  Ladd,  1  Cranch  (U.  S.) 
167;  Harkins  v.  Pope,  10  Ala.  493; 
Bacon  v.  Brown,  9  Conn.  334;  Jackson 
r.  Patterson,  4  Hun  (N.  Y.)  534;  Quin- 
nette  v.  Carpenter,  35  Mo.  J02;  -De 
Young  v.  Buchanan,  10  Gill  &  J. 
(Md.)  149;  Brewer  v.  Knapp,  1  Pick. 
(Mass.)  332;  Ellis  v.  Paige,  1  Pick. 
(Mass.)  43;  Moore  v.  Beasly,  3  Ohio 
294;  Phillips  v.  Monges,  4  Whart.  (Pa.) 
226;  Diller  v.  Roberts,  13  S.  &  R.  (Pa.) 


60;  Laguerrenne  v.  Doherty,  35  Pa.  St. 
4$;  Dorrill  v.  Stevens,  4  McCord  (S. 
Car.)  59. 

3.  Webster  v.  Nichols,  104  111.  160; 
Clin.  Wire  Cloth  Co.  v.  Gardner,  99 
III.  151;  Clapp  v.  Noble,  84  111.  62;  Mc- 
Kinney  v.  Peck,  28  111.  174;  Pickett  v. 
Ritter,  16  111.  96;  Miller  v.  Ridgely,  19 
III.  App.  306;  Field  v.  Herrick,  14 
HI.  App.  181;  Wolz  v.  Sanford,  10  111. 
App.  136;  Galloway  v*  Kerby,  9  111. 
App.  501;  Wolffe  v.  Wolffe,  69  Ala. 
549;  Singer  Mfg.  Co.  v.  Sayre,  75  Ala. 
270;  Parker  v.  Hollis,  50  Ala.  4I1; 


Brewer  v.  Thorp,  35  Ala.  9;  Crommelin 
v.  Thiess,  3 1  Ala.  412;  Ames  v.  Schues- 
ler,  14  Ala.  600;  Harkins  v.  Pope,  10 
Ala.  493;  La  Blanc  v.  Crawford,  60  Cal. 
361;  Blumenberg  v.  Myres.  32  Cal.  93, 
96;  Sullivan  f.Cary,  17  Cal.  80;  Rieth- 
man  v.  Brandenburg,  7  Colo. 480;  Hurd 
v.  Whitsett,  4  Colo.  77;  Sears  v.  Smith, 
3  Colo.  287;  King  v.  Woodruff,  23 
Conn.  56;  Bacon  v.  Brown,  9  Conn. 
338;  Fougera  v.  Cohn,  43  Hun  (N.  Y.) 
454;  Elwood  v.  Forkel,  35  Hun  (N.  Y.) 
202;  Smith  f.Allt,  4  Abb.N.C.  (N.  Y.) 
205;  People  v.  Paulding,  22  Hun  (N.  Y.) 
91;  Dorrt>.  Barney,  12  Hun  (N. .  Y.)  259; 
Clarke  v.  Howland,  85  N.-  Y.  204; 
Schuyler  v.  Smith,  51  N.  Y.309;  Hols- 
man  v.  Abrams,  2  Duer435;  Frouty  v. 
Wood,  2  Hill  367;  Emerick  v.  Tavener; 
9  Gratt.  (Va.)  220;  N.  Y.  etc.  R.  Co.  v. 
Randall,  102  Ind.  453;  Bollenback  v. 
Fritz,  98  Ind.  50;  Tinder  v.  Davis,  88 
Ind.  99;  Coomler  v.  Hefner,  86  Ind. 
108;  Tolle  v.  Orth,  75  Ind.  298;  Bur- 
bank  v.  Dyer,  54  Ind.  392;  Thieband 
v.  First  Nat.  Bank,  42  Ind.  212;  Bright 
v.  McOuat,  40  Ind.  521;  Whittemore  v. 
Moore,  9  Dana  (Xv.)  315;  Armstrong 
v.  Bach,  20  La.  An.  190;  Classew  v. 
Carrol,  18  La.  An.  267;  Foucher  v.' 
Leeds,  2  La.  404;  Mossy  7'.  Mead,  2  La. 
i6t;  Geheebe  v.  Stanby,  1  La.  An.  17; 
Spear  v.  Orendorf,  26  Md.  37;  Vroo- 
man  v.  McKraig,  4  Md.  450;  Brown  v. 
ParsonR,  22  Mich.  24;  Gardner  v.  Dak. 
Co,  21  Minn.  33:  Love  v.  Law,  57 
Miss.  596;  Vegely  v.  Robinson,  20  Mo. 
App.  199;  Wilgus  v.  Lewis,  8  Mo.  App. 
336;  Doyle  v.  O'Neil,  7  Mo.  App.  138; 
St.  Louis  etc.  R.  Co.  v.  Ludwig,  6  Mo. 
App.  583;  Thomas  v.  Zumbalen,  43 
Mo.  471;  Grant  v.  White,  42  Mo.  285; 
Bircher  v.  Parker,  40  Mo.  118;  Hunt  v. 
Bailey,  39  Mo.  257;  Finney  v.  St.  Louis, 
39  Mo.  177;  Constant  v.  Abell,  36  Mo. 
174;  Quinette  v.  Carpenter,  35  Mo. 
502;  Stoops  v.  Devlin,  16  Mo.  162; 
Yates  t\  Kinney,  10  Neb.  275;  Fitton 
v.  Hamilton  Cy.,  6  Nev.  196;  De  Pere 
v.  Reynen,  65  Wis.  271;  Kendall  v. 
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Moore,  30  Me.  327;  Young  v.  Young, 
36  Me.  133;  Laguerrenne  v.  Dougherty, 
35  Pa.  St  45. 

A  new  lease  will  not  be  implied  if 
the  holding  over  is  not  by  the  consent 
of  the  landlord.  Freeman  v.  Ogden, 
40  N.  Y.  105;  Cairo  etc.  R.  Co.  v. 
Wiggins  Ferry  Co.,  82  111.  236;  Perine 
v.  Teague,  66  Cal.  446;  Uridias  v.  Mor- 
rell,  25  Cal.  31;  Ives  v.  Williams,  ?o 
Mich.  100;  Meno  v.  Hoeffel,  46  Wis. 
282;  Douglass  v.  Anderson,  32  Kan. 
350;  Thomas  v.  Zumbalen,  43  Mo.  471; 
Grant  v.  White,  42  Mo.  285. 

Holding  Over  Implies  a  New  Lease. — 
Where  a  tenant  from  year  to  year 
holds  over  he  may  be  treated  as  a  ten- 
ant from  year  to  year,  and  the  land- 
lord will  be  entitled  to  recover  rent  as 
fixed  by  the  terms  of  the  original  con- 
tract. Noel  v.  McCrory,  7  Coldw. 
(Tenri.)  623;  Whittemore  v.  Moore,  9 
Dana  (Ky.)  315;  Frontz  v.  Wood,  2 
Hill  (S.  Car.)  367;  Hemphill  v.  Flynn, 
2  Pa.  St.  144;  Bradley  v.  Covel,  4 
Cow.  (N.  Y.)  349;  Schuyler  v.  Smith, 
51  N.  Y.  309;  Mack  v.  Bent,  5  Hun 
(N.  Y.)  28;  Hurd  v.  Whitsett,  4 
Colo.  77;' Ames  v.  Schuesler,  14  Ala. 
600;  Schilling  v.  Holmes,  23  Cal.  227; 
Rothschild    v.   Williamson,  83  Ind. 


if  here  a  tenant  from  year  to  year 
continues  to  occupy  the  premises  and 
enters  upon  another  year  without  ob- 
jection from  the  landlord  and  with  his 
silence  or  tacit  consent  or  approval,  a 
tenancy  for  another  year  is  thus  cre- 
ated, and  can  be  terminated  only  at  the 
end  of  the  year.  (Mississippi  Rev. 
Code,  1871,  1640-1646.)  Usher  v. 
Moss,  50  Miss.  208. 

When  a  tenant  holds  over  after  the 
expiration  of  his  lease,  a  continuation 
of  the  tenancy  on  the  same  terms  will 
be  presumed  against  him;  and  in  such 
case  a  recovery  may  be  had  against 
him  on  the  common  counts,  although  a 
new  contract  was  made  during  the 
former  term  which,  being  verbal,  was 
void  under  the  Statute  of  Frauds. 
Parker  v.  Mollis,  50  Ala.  411.  See 
Gardner  v.  Comrs.  of  Dak.  Co.,  21 
Minn.  33. 

A  tenant  of  demised  premises  hold- 
ing over  is  deemed  in  law  to  hold  as 
tenant  at  the  same  rent  previously 
paid,  if  there  be  no  new  agreement. 
But  if  he  has  notice  from  his  landlord 
that  in  case  he  retains  possession  he 
must  pay  a  higher  rent,  specified  as  to 
amount  at  the  time,  he  must  be  deemed 
to  assent  to  such  increased  rental. 


Reithman  v.  Brandenburg,  7  Colo. 
480. 

IF  a  tenant,  under  a  lease  void  by  the 
Statute  of  Frauds,  remains  in  posses- 
sion after  the  end  of  the  year  without 

f mtting  an  end  to  the  tenancy,  the  land- 
ord  will  be  entitled  to  the  whole  of  the 
second  year's  rent.  Shepherd  v.  Cum- 
mings,  j  Coldw.  (Tenn.)  354. 

When  Sent  Payable. — In  case  of  hold- 
ing over,  rent  is  payable  at  the  same 
times  as  under  the  original  holding. 
Vegely  v.  Robinson,  20  Mo.  App. 
199. 

A  lease  for  a  term  of  years  contained 
-  a  covenant  for  the  payment  of  double 
rent  for  every  day  the  tenant  might 
hold  over  after  the  expiration  of  the 
term,  with  a  further  covenant  that  after 
such  expiration  the  tenant  should  have 
the  privilege  of  renewal  for  a  further 
term  at  the  same  rent  as  that  reserved 
for  the  first.  The  tenant  held  over  for 
a  number  of  years,  paying  rent  at  the 
old  rate.  No  new  lease  was  executed, 
neither  party  requiring  it.  Held,  that 
inasmuch  as  the  tenant  had  paid  the 
single  and  not  the  double  rent,  he  must 
be  taken  to  have  held  over  under  the 
covenant  for  renewal,  and  his  liability 
was  the  same  as 'if  a  new  lease  had  ac- 
tually been  executed.  Ins.  &  L.  B.  Co. 
v .  Nat.  Bank  of  Mo.,  71  Mo.  58.  Corn- 
fare  8  Mo.  App.  336. 

A  holding  over  at  the  expiration  of 
the  lease  is  impliedly  on  the  terms  and 
subject  to  the  covenants  of  the  lease. 
Elwood  v.  Forkel,  35  Hun  (N.  Y.) 
202. 

The  parties  to  a  lease  do  not,  as  a 
matter  of  law,  continue  subject  to  its 
terms  where  the  tenant,  against  the 
landlord's  will,  holds  over  and  contin- 
ues in  possession  and  seeks  to  bind  the 
landlord  by  provisions  of  the  lease 
which  have  become  inapplicable  in  con- 
sequence of  change  in  the  premises. 
Ives  v.  Williams,  50  Mich.  100. 

Where  a  tenant  under  a  lease  for 
less  than  a  year  holds  over  with  the 
landlord's  consent — express  or  implied 
— holding  for  a  term  of  equal  length 
on  the  same  conditions  is  presumed. 
Bollenbacker  v.  Fritts,  98  Ind.  50. 

Miscellaneous  Oases  of  Holding  Over. 
— Where  premises  are  leased  to  A  and 
B,  and  B  purchased  A's  interest  and 
held  over,  the  landlord  may  recover 
rent  of  A  if  he  chooses.  Wolz  v.  San- 
ford,  10  III.  App.  136. 

Where  theleaste  provides  that  if 
property  was  sold  the  tenant  should 
surrender  possession,  being  paid  9  cr' 
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damages.1  If  a  lessee  under  a  covenant  of  quiet  enjoyment  is 
deprived  of  the  premises  by  a  tenant  whose  term  has  expired, 
an  action  lies  against  the  tenant  holding  over,  and  not  against 
the  landlord.* 

3.  Effect  of  Landlord's  Notice  of  New  Conditions. — But  if,  before 
the  termination  of  the  lease,  the  tenant  is  notified  that  if  he 
holds  over  he  will  be  required  to  pay  an  additional  rent,  or-  upon . 
different  terms,  he  will  be  bound  by  the  terms  of  the  notifica- 
tion.8 

Where  a  tenant  before  the  expiration  of  his  term  was  notified 
that  he  could  have  the  premises  no  longer  unless  he  took  the  en- 
tire premises  and  paid  a  certain  price  per  foot,  and  the  tenant 
held  over,  he  is  liable  to  pay  the  rent  according  to  the  new  term 
for  -the  entire  premises.4 

Where  a  lease  provides  for  its  renewal,  at  the  expiration  of  the 
term,  upon  a  rent  to  depend  upon  an  appraisement  to  be  made 
at  that  time,  and  the  lessee  holds  over  by  consent,  until  the  ap- 
praisement is  made  and  the  new  lease  tendered,  he  is  only  liable 
for  rent  at  the  original  rate  until  such  appraisement  and  tender  are 
made.5 


tain  sum  for  the  unexpired  term,  held, 
that  a  mere  conveyance  did  not  termi- 
nate the  lease.  McDaniel  v.  Callum, 
75  Ala.  327. 

The  action  of  assumpsit  for  use  and 
occupation  may  be  maintained  against 
a  tenant  holding  over.  National  Oil 
Refining  Co.  v.  Bush.  88  Pa.  St.  335. 

Where  a  lessee  held  over  after  his 
term  by  consent  of  his  landlord,  who 
afterwards  conveys,  the  grantee  is  not 
entitled  to  sue  for  rent,  there  being  no 
privity.  Doyle  v.  O'Neil,  7  Mo.  A  pp. 
138. 

The  acceptance  of  rent  after  the  ex- 
piration of  the  term  is  not  of  itself  a 
waiver  of  notice  to  quit.  Fitzpatrick 
v.  Childs,  2  Brewst.  (Pa.;  365. 

The  mere  fact  that  a  tenant  has  been 
holding  over  quietly  and  peaceably  for 
a  year  will  not  defeat  an  action  of  for- 
cible entry  and  detainer.  Johnson  v. 
Chely,  43  Cal.  299. 

1.  Stoddard  v.  Waters,  30  Ark. 
156. 

8.  Gardner  v.  Ketteltas,  3  Hill  (N. 
Y.)  330. 

A  tenant  cannot  recover  damages 
to  his  cotton  from  being  unable  to 
pick  the  same  after  the  rental  year  is 
out,  where  the  landlord  levies  a  distress 
thereon.  He  should  have  gathered  it 
within  the  year.  Andrews  v.  Jones,  36 
Tex.  149. 

S.  Where  a  tenant  was  notified  before 
the  expiration  of  his  lease  that  if  he 


held  over  he  would  be  required  to  take 
the  premises  for  the  next  year  at  a 
fixed  rate,  payable  monthly  in  advance 
and  protested  against  the  price,  but  ex- 
pressed a  willingness  to  do  so  until  he 
could  get  another  place,  he  is  liable 
for  a  fixed  rental  per  annum  according 
to  the  notice.  Brinkly  v.  Walcott,  10 
Heist".  (Tenn.)  22. 

4.  Griffin  v.  Knisely,  75  111.  411. 

The  tenant  was  notified  that  if  he 
held  over  he  must  pay  an  increased 
rent*  which  he  expressly  refused  to  do, 
whereupon  the  landlord  posted  a  card 
on  the  premises  advertising  them  for 
rent.  The  tenant  then  offered  an  ad- 
vance on  condition  that  the  landlord 
would  make  specified  repairs,  to  which 
the  landlord  made  no  reply,  but  made, 
the  repairs,  and  the  tenant  held  over. 
Held,  that  the  tenant  was  liable  for  the 
rent  proposed.  Galloway  v.  Kerby,  9 
111.  App.  501. 

6.  Ryder  v.  Jenny,  2  Rob.  (N.  Y.) 
5°- 

Where  a  lease  for  ten  years  provided 
that  unless  the  premises  were  "relet  to 
the  lessee "  the  lessor  should  pay 
for  the  improvements,  and  the  tenant 
held  over  and  paid  a  monthly  rent 
therefor,  it  was  held  not  to  be  a  let- 
ting. Moselev  v.  Allen,  138  Mass. 
81. 

A  holding  over  is  not  deemed  to  be 
at  the  old  rate  where  the  landlord  be- 
fore the  expiration  of  the  term  told  the 
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4.  Acts  Rebutting  Intention  to  Hold  Over. — The  mere  holding  over 
for  a  few  days,  or  other  act  rebutting  an  intention  to  hold  over, 
does  not  make  the  tenant  liable  for  rent  for  another  term.1 

There  must  be  a  demand  for  possession  to  put  the  tenant  in 
default,*  or  else  a  notice  to  quit.3 

The  premises  must  be  surrendered  to  the  landlord  or  his  as- 
signee.4 

XII.  Landlord's    Possessory  Remedies — 1.  Ejectment.5 — The 

landlord  may  maintain  ejectment  against  his  tenant  and  recover 
possession  of  the  demised  premises  where  the  tenant  repudiates 
the  tenancy,6  or  where  he  holds  over  without  right,*  and  it  is 
equally  applicable  to  a  subtenant,  assignee  or  other  person  claiming 
under  the  lessee.  Prior  to  bringing  suit,  a  notice  to  quit  or  a 
demand  for  posgession  is  usually  necessary,8  though  it  is  not  re- 
quired where  the  tenant  holds  unlawfully,  as  where  he  disclaims 
title.9 

As  applied  to  the  relation  of  landlord  and  tenan  t,  it  is  strictly 


tenant  that  if  he  held  over  he  would 
charge  him  an  increased  rate.  Rehh- 
man  v.  Brandenburg,  7  Colo.  480. 

Payment  of  rent  by  a  tenant  holding 
over  subjects  him  to  the  terms  of  the 
old  lease,  though  a  new  leasing  at  re- 
duced rent  had  been  understood  to  be 
made  but  was  void  under  the  Statute  of 
Frauds.  Singer  Mfg.  Co.  v.  Sayer,  75 
Ala.  270;  Holley  v.  Metcalf,  12  111. 
App.  141. 

1.  A  tenant  under  a  lease  for  a  year, 
with  privilege  of  three,  who,  before  the 
expiration  of  the  year,  tells  the  land- 
lord that  he  has  taken  another  farm 
and  will  vacate  at  once,  therebv  makes 
'  his  election,  and  the  fact  that  he  holds 
over  for  a  time  will  not  be  considered 
an  election  to  hold  for  the  three 
years.   Barrett  v.  Feary,  101  Ind.  95. 

Under  the  Landlord  and  Tenant 
act  of  Kentucky,  a  holding  over  for 
seven  days  after  the  expiration  of  the 
term  does  not  make  the  tenant  liable 
for  the  second  year's  rent.  Mendel  v. 
Hall,  13  Bush  (Ky.)  232;  Lore  v.  Pier- 
son,  10  Daly  (N.'Y.)  272. 

An  attempt  by  the  tenant  to  remove 
being  prevented  by  the  landlord  will 
not  render  the  tenant  liable.  Smith  v. 
Allt,  4  Abb.  N.  Cas.  (N.  Y.)  205. 

Where  a  tenant  let  premises  to  a 
third  party  under  contract  that  third 
party  should  pay  double  rent  in  case  he 
held  over,  which  he  did;  held,  that  ten- 
ant was  liable  to  landlord  for  the  double 
rent  so  collected.  Kerr  v.  Simmons,  8 
Mo.  App.  431. 

When  the  tenant  has  expended  mon- 
ey in  improvements,  under  an  agree- 


ment by  which  he  is  to  be  reimbursed, 
it  is  no  justification  for  holding  over. 
Speers  v.  Flack,  34  Mo.  101.  See  Kel- 
logg v.  Groves,  53  Iowa  395. 

2.  Kyle  v.  Proctor,  7  Bush  (Ky.)  492; 
Edmands  v.  Hale,  9  Allen  (Mass.)  462. 

8.  Hirsh  v.  Horn,  6  Mon.  (Ky.)  393. 

4.  Kingman  v.  Abington,  56  Mo.  40; 
May  v.  Luckett,  54  Mo.  437.  See  Gunn 
v.  Sinclair,  52  Mo.  327. 

6.  See  generally  Ejectment,  vol.  6, 
P-  237- 

6.  Longfellow  v.  Longfellow,  61  Me. 
590;  Douglass  v.  Anderson,  32  Kan. 
3S°- 

7.  Wheeler  v.  Reitz,  92  Ind.  379; 
Chatard  v.  O'Donovan,  80  Ind.  20; 
Phelps  v.  Long,  9  Ired.  (N.  Car.)  226; 
Juneman  v.  Franklin,  67  Tex.  411; 
Moore  v.  Morrow,  28  Cal.  551;  John- 
son v.  Myer,  36  La.  An.  333;  Farmer 
v.  Pickens,  83  N.  Car.  549;  Jackson  v. 
McLeod,  12  Johns.  182;  Clarke  v. 
Clarke,  51  Ala.  498. 

8.  Green  v.  Missouri  Pac.  R.  Co.,  82 
Mo.  653;  Hoff  v.  Baum,  21  Cal.  120; 
Barney  v.  Cain,  37  Ark.  127.  See 
supra,  this  title,  Tenancy,  How 
Terminated. 

9.  Doty  v.  Burdick,  83  111.  473;  Her- 
rell  v.  Sizeland,  81  111.  457;  Vincent  r. 
Corbin,  85  N.  Car.  108;  Van  Winkle  r. 
Hinckle,  21  Cal.  343;  Meramanr.  Cald- 
well, 8  B.  Mon.  (Ky.)  32;  Williams  v. 
Cash,  27  Ga.  507;  Fuller  v.  Sweet,  30 
Mich.  237;  Sharpe  v.  Kellev,  5  Demo 
(N.YO431;  Allen  v.  Paul*  24  Gratt. 
332;  Chamberlain  v.  Donahue,  45 
Vt.  50;  Ramsey  v.  Henderson,  91  Mo. 
560. 
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a  possessory  action,  and  the  plaintiff  recovers  on  his  right  to 
possession  whether  his  title  be  an  estate  in  fee,  for  life  or  for 
years.  But  he  must  have  both  title  and  right  of  possession.1 
Proof  of  title,  however,  is  not  requisite,  for  the  tenant,  as  we 
have  seen,  is  not  permitted  to  dispute  his  landlord's  title.* 

2.  Forcible  Entry  and  Detainer.3 — By  reason  of  the  action  of 
ejectment  not  furnishing  a  rapid  and  complete  method  of  obtain- 
ing possession  of  demised  premises  wrongfully  withheld  by  the 
tenant,  in  some  of  the  States  statutes  authorizing  a  more  effec- 
tive remedy  in  an  action  of  forcible  entry  and  detainer  have  been 
enacted.    In  this  action  there  can  be  no  enquiry  as  to  title.4 

The  only  questions  usually  in  issue  are  the  plaintiff's  right  to 
immediate  possession  and  the  defendant's  forcibly  obtaining  or 
holding  such  possession.4 

The  proceedings  are  summary  in  their'  nature  and  may  be  in- 
stituted when  the  tenant  has  retained  possession  after  his  term 
has  expired,  though  there  are  various  other  grounds  provided 
for  by  the  statutes  constituting  grounds  of  action.6 

3.  Summary  Statutory  Proceedings. — The  most  common  method 
of  recovering  possession  of  demised  premises  by  the  landlord 
from  the  tenant  is  a  statutory  proceeding,  also  summary  in  its 
nature,  authorized  to  determine  the  right  of  possession.* 

Usually  this  action  is  authorized  in  cases  of  nonpayment  of 
rent,8  or  an  illegal  holding  over;9  or  where  the  tenant  has  com- 
mitted an  act  of  forfeiture  by  a  violation  of  the  conditions  and 
covenants  of  the  lease,  or  the  provisions  of  the  statute.10 

/ 

1.  Cobb  v.  La Valle, 89  111.  331;  Jack-  try  and  detainer,  see  Taylor's  Land- 
son  v.  Sclover,  10  Johns.  368.'  lord  and  Tenant  (8th  ed.),  vol.  2,  §  728, 

8.  Morrison  v.  Bassett,  26  Minn.  235;   note  1. 
Woodruff  v.  Erie  R.  Co.,  93  N.  Y.  609;      7.  It  is  purely  possessory  in  its  nature. 
Brewer  v.  Keeler,  42  Ark.  289.    See    Fortier  v.  Ballance,  10  111.  41;  Harley 
Carron  v.  Crigler,  9  111.  App.  83.  v.  McAuliff,  24  Mo.  225;  Houston  v. 

This  rule  does  not  apply,  of  course,    Farris,  71  Ala.  570;  Cunnings  v.  Kil- 
where  the  defendant  did  not  enter  under    patrick,  23  Miss.  106. 
the  plaintiff,  and  has  not  therefore,  been      8.  Leary  v.  Pattison,  66  111.  203; 
the  tenant  of  the  other  party.    Nims  v.    Borden  v.  Sackett,  113  Mass.  214;  Judd 
Sherman,  43  Mich.  4c.  v.  Fairs,  53  Mich.  518;  Pardee  v.  Gray, 

3.  See  generally  Forcible  Entry  66  Cal.  524;  Wright  v.  Gribble,  26 
and  Detainer,  vol.  8,  p.  toi.  Minn.  99;  Armstrong  v.  Cunnings,  58 

4.  Vail  v.  Mollis,  60  Cal.  569,  573;  How.  Pr.  (N.  Y.)  331;  People  v.  Dud- 
Stuckey  v.  Carleton,  66  Ga.  215;  Ems-    ley,  58  N.  Y.  323. 

ley  v.  Bennett,  37  Iowa  15;  Doty  v.  9.  Chapin  v.  Billings,  91  111.  539; 
Burdick,  83  111.  473;  Dillworth  t>.  Fee,  Johnson  v.  Chely,  43  Cal.  299;  Huff  v. 
52"  Mo.  130.  Markham,  70  Ga.  284;  McClure  v.  Mc- 

».  Emsley  v.  Bennett.  37  Iowa  15;  Clure,  74  Ind.  108;  Wolf  v.  Dozer,  22 
Hodgkins  v.  Price,  132  Mass.  196;  Voll  Kan.  436;  Smith  v.  Kaiser,  17  Neb.  184; 
v.  Butler,  49  Cal.  74;  Holmes  v.  People  v.  Ingersoll,  20  Hun  (N.  Y.) 
Hollaway,  21  Tex.  658;  Tibbetts  v.  316;  Stewart  v.  Murray,  13  Minn.  426; 
O'Connell,  66  Ind.  171;  Pike  v.  Witt,  Kaulleen  v.  Tillman.  60  Mo.  510;  Fer- 
104  Mass.  595.  rell  v.  Lamar,  1  Wis.  8. 

«.  As  to  the  scope  of  the  statutes  of  10.  See  sufra,  this  title,  Forfeit- 
different  States  relative  to  forcible  en-  ure. 
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It  is  brought  in  the  name  of  the  person  entitled  to  the  posses- 
sion whether  he  be  lessor  or  his  grantee,  heir,  devisee  or  other 
person  succeeding  to  his  rights  in  the  premises,1  and  against  the 
tenant  or  anyone  in  possession  through  or  under  him,  or  all  of  them.* 

As  a  preliminary  prerequisite  to  this  proceeding  there  must  be 
a  legal  demand  for  possession  and  a  refusal,  or  a  notice  to  quit.* 

In  general,  the  proceeding  will  not  be  maintained  unless  the 
relation  of  landlord  and  tenant  exists,4  unless  the  statute  has  ex- 
tended the  scope  of  the  proceeding.6 

The  tenant  may  set  up  any  defence  that  would  be  available 
to  him  in  an  action  of  ejectment,6  such  as  that  the  tenancy  has 
not  expired,*  or  that  no  demand  or  notice  has  been  given  ;8  or 
that  the  tenant  has  attorned  legally  to  the  owner  of  a  paramount 
title  ;9  and  such  other  defences  as  show  his  immediate  right  to 
possession,  or  that  plaintiff  has  not  such  right. 

There  is  no  uniformity  in  the  procedure  in  this  class  of  actions 
and  the  action  being  purely  statutory,  but  few  decisions  of  gen- 
eral interest  are  to  be  found.  Where  a  complaint  is  required  it 
must  state  jurisdictional  facts,  and  the  evidence  must  sustain  the 
allegations  of  the  complaint.10 

After  judgment,  the  officer  invested  with  a  warrant  for  posses- 
sion must  place  the  plaintiff  in  full  and  complete  possession  of 
the  premises  adjudged  to  him.11 


1.  Ball  v .  Chadwick,  46  111.  2S;  Fergu- 
son v.  Lewis,  27  Mo.  249;  Barton 
v.  Learned,  26  Vt.  192;  Uelley  v. 
Casey,  9  Mass.  241;  Glenn  v.  Thomp- 
son, 75  Pa.  St.  389;  Smith  v.  Kaiser,  17 
Neb.  184;  Johnson  v.  West,  41  Ark. 
535;  Thompson  v.  Chapman,  57  Ga.  16. 

It  may  also  be  maintained  by  a  pur- 
chaser at  a  judicial  sale.  People'  v. 
McAdam.  84  NT.  Y.  287;  Allen  v.  shan- 
non, 74  Ind.  164. 

3.  Pardee  v.  Gray,  66  Cal.  524;  Cox 
v.  Cunningham,  77  111.  545;  People  v. 
Dudley,  53  N.  Y.323;  Dumas  v.  Hunter, 
25  Ala.  711;  Shepard  v.  Martin,  31  Mo. 
492;  Allen  v.  Smith,  12  N.J.  L.  109; 
Judd  v.  Arnold,3i  Minn.430;  Richard- 
son v.  Harvey,  37  Ga.  224. 

3.  Murphy  v.  Williamson, 85  111.  J49; 
Frisbie  v.  Price,  27  Cal.  253;  Cornelli- 
son  v.  Cornel lison,  1  Bush  CKy.)  149; 
Fears  v.  Merrill,  9  Ark.  559;  Clapp  v. 
Paine.  iS  Me.  264;  McLean  v.  Spratt, 
19  Fla.  97;  Neppach  v.  Jordan,  13 
Oreg.  246;  Spillman  v.  Walt,  12  Heisk. 
(Tenn  )  574;  Den  v.  Wastbrook,  15  N. 
J.  L.  371;  Nason  v.  Best,  17  Kan.  40S; 
Currier  r.  Jordan,  117  Mass.  260;  Ray- 
nor  v.  Haggard.  18  Mich.  72. 

4.  Steiner  v.  Priddy.  28  III.  179;  Pico 
v.  Cuyas,  48  Cal.  639;  Leach  v.  Koenig, 


55  Mo.  451;  Huff  v.  Markham,  70  Ga. 
2S4;  Wheeler  v.  Wood,  25  Me.  287; 
Steele  v.  Bond,  28  Minn.  267;  Morrison 
v.  Tenney,  15  N.  H.  126;  McQuade  v. 
Emmons^  38  N.  J.  L.  397;  People  v. 
Howlett,  76  N.  Y.  574;  McCombs  r. 
Wallace,  66  N.  Car.  481;  Davis  v. 
Hememwav,  27  Vt.  589;  Necklace  v. 
West,  33  Ark.  6S2. 

6.  People  v.  McAdam,  84  N.Y.2S7, 
Perkins  v.  Towle,  58  N.  H.425;  Ragan 
v.  Harrell.  52  Miss.  8«8;  Dunning  v. 
Fuison,  46  Me.  546. 

6.  Koontz  v.  Hammond,  62  Pa.  St 
177. 

7.  King  v.  Connolly,  51  Cal.  181; 
Nicholson  v.  Walker,  4  111.  App.  404; 
Sweetser  i\  McKenney,  65  Me.  225. 

8.  Seem  v.  McLees,  24  111.  192;  Kel- 
logg v .  Lewis,  28  Kan.  535;  Ray  nor  r. 
Haggard,  18  Mich.  72;  Currier  r.  Jor- 
dan, 1 17  Mass.  260. 

9.  Foss  v.  Van  Driele,  47  Mich.  201; 
Steinback  v.  Krone,  36  Cal.  303. 

10.  Doran  v.  Gillespie,  54  HI-  366; 
Snedeker  v.  Quick,  12  N.  J.  L.  129; 
Goldsmith  v.  Boersch.  28  Iowa  351; 
Byran  v.  Smith,  10  Mich.  229;  Berg- 
man v.  Roberts,  61  Pa.  St.  497;  Chand- 
ler v.  Kent,  8  Minn.  524. 

11.  Union  v.  Bayliss,  40  N.  J.  L.  60. 
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Dtfliiition.    LAND  WARRANTS— LANES— LAPSE.  Dtflnition. 

LAUD  WARRANTS. — See  PUBLIC  Lands. 

LAKES. — The  word  "  lanes, "  in  a  statute  empowering  a  gas 
light-  company  to  open  "  streets  and  lanes,"  does  not  signify  the 
land  of  individuals  over  which  there  is  only  a  private  right  of 
way,  but  construed  with  reference  to  the  maxim  noscitur  a  sociis, 
must  be  held  to  mean  only  such  ways  as  the  public  have  acquired 
a  right  to  use.1 

LAPSE. — Where  the  person  to  whom  a  legacy  is  bequeathed 
dies  before  the  testator,  the  legacy  is  said  to  be  lapsed,  that  is, 
lost  or  fallen,  and  sinks  into -the  residuum  of  the  testator's  per- 
sonal estate.*  A  devise  is  said  to  be  lapsed  where  the  devisee 
dies  in  the  intermediate  period  between  the  making  of  the  will  and 
the  death  of  the  testator.*  Legislation  in  some  States  has  prevented 
total  lapses  in  certain  cases.  (See  Legacies  and  Devises.) 

In  Ecclesiastical  Law. — A  benefice  is  said  to  lapse  when  the 
patron  does  not  exercise  the  right  of  presentment  within  six 
calendar  months  after  the  avoidance  of  the  benefice.  In  such 
case  there  is  a  devolution  of  the  rights  of  patronage  from  a  neg- 
lectful patron  to  the  bishop  as  ordinary,  to  the  metropolitan  as 
superior,  and  to  the  sovereign  as  patron  paramount  of  all  the 
benefices  in  the  realm.4 

In  criminal  proceedings,  "  lapse  "  is  used,  in  England,  in  the 
same  sense  as  "  abate  "  in  ordinary  procedure,  i.  e.,  to  signify  that 
the  proceedings  came  to  an  end  by  the  death  of  one  of  the  par- 
ties, or  some  other  event.6 

1.  Com.  v.  Lowell  Gas  Light  Co.,  12  to  make  it  accurately  describe  the  lat- 
Allen  (Mass.)  77.  ter.    This  larger  meaning  is  equally  ap- 

A  statute  imposing  a  penalty  on  any  plicable  to  both  events,  and  because  the 

person  smoking  in  "any  street,  lane  or  more  restricted  meaning  is  sufficient  for 

passage  way"  in  Boston,  applies  to  all  one  event,  it  does  not  follow,  as  argued 

open  ways,  used  as  such,  although  they  by  the  appellant,  that  the  word  should 

may  not  be  legally  established  as  public  have  the  restricted  meaning. also  when 

ways.   Com.  r.  Thompson,  12  Mete,  applied  to  the  other  event." 

(Mass.  )  231.  In  a  statute  providing  that  "hereafter 

2.  Burr.  L.  Diet.  legacies  and  devises  to  children  and 
8.  Lord  Ellen  borough,  in  Doe  v.  grandchildren  shall  not  lapse,  by  the 

Sheffield,  13  East  534.  death  of  the  legatee  or  devisee  before 

The  word  "lapse"  will  not  be  taken  the  testator,  provided  such  legatee  or 

in  its  technical  sense  of  noti  rest,  devisee  shall  have  children  living  at  the 

where  that  will  defeat  the  testator's  in-  death  of  the  testator,"  etc.,  the  word 

tentidns.    Van  Pretres  v.  Cole,  73  Mo.  lapse  "must  not  be  taken  in  its  techni- 

39,  where  the  court  said:  "We  think  cal  sense  as  indicating  the  falling  back  of 

this  word  was  employed  by  the  testatrix  the  legacy  or  devise,  or  its  subject,  into 

in  a  sense  broad  enough  to  designate  the  testator's  estate,"  but  it  applies  to  all 

either  the  falling  in  of  the  estate  in  the  cases  where  such  legacy  or  devise  would 

event  her  niece  should  not  survive  her,  have  fallen  back  or  gone  to  others  under 

or  the  falling  in  of  said  estate  upon  the  the  will,  whether  the  devisee  be  specially 

happening  of  the  limitation  or  condition  named  or  is  one  of  a  class  of  devisees 

subsequent,  viz:  the  death  of  her  niece  dying  before  the  testator.    Yeates  v. 

without  issue  living.    The  technical  Gill,  9  B.  Mon.  (Ky.)  206.    And  see  the 

signification  of  the  word  would  be  suf-  reference  to  this  "case  in  Chenault's 

ficient  to  characterize  correctly  the  first  Guardian  v.  Chenault's  Estate,  9  S.  W. 

event,  but,  in  view  of  the  other  parts  of  Rep.  (Ky.)  775. 
the  clause,  a  broader  and  more  compre-       4.  Whart.  Law  Lex. ' 
hensive  signification  must  be  given  to  it      S.  Rap.  and  Lawr.  L.  Diet. 
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LAPSED  DEVISES.— See  Legacies  and  Devises. 
LAPSED  LEGACIES. — See  Legacies  and  Devises. 
LARCENY — (See  also  Burglary;  Criminal  Law;  Criminal 
Procedure  ;  Receiving  Stolen  Property).  , 
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VII. 


VIII 

IX, 


Definition,  761. 
.  Essential  Elements  of  Larceny, 

762. 

1.  Taking,  762. 

2.  Carrying  Away,  763. 

3.  The  Personal  Property  of 
Another,  765. 

4.  Possession  of  the  Owner  or 
His  Agent,  766. 

5.  Possession  Obtained,  770. 

6.  Without  the  Consent  of  the 
Owner,  774. 

7.  A  Felonious  Intent,  776. 
Who  May  Commit  the  Oflei 

780. 

I.  With  Reference  to  the  Degree 
of  the  Crime,  780. 

a.  Principles,  "fid. 

b.  Accessories,  781. 
Subjects  of  Larceny,  781. 

1.  Things    Savoring   of  the 
Realty,  781. 

2.  Animals,  782. 

a.  Domestic,  782.  [7S3. 

b.  Animals   Ferce  Natura, 

3.  Written  Instruments,  783. 

4.  C hoses  in  Action,  784. 

5.  Coin,  Money  and  Other  Ob- 
ligations, 784. 

6.  Other  Things,^ 
Lost  Property,  78 
What  Taking  Does  Not  Amount 

to  Larceny,  788. 
Different  Kinds  of  Larceny,  791. 

1.  With  Reference  to  the  Man- 
ner of  Taking,  791.  [79L 

•  a.  Larceny  from  the  Person, 
b.  Larceny  from  a  Dwell- 
ing House  or  Other  Build- 

'Hff>  79*  ■ 

2.  With  Reference  to  the  Value 
of  the  Thing  Taken,  793. 

a.  Grand  Larceny,  793. 

b.  Petit  Larceny,  794. 
Prosecution  for  Larceny,  When 

Barred,  794. 
Jurisdiction,  796. 

1.  The  Federal  Courts,  799. 

2.  Courts  Martial,  799. 
x.  Local  Courts,  799. 

The  Indictment,  Information  or 
Complaint,  800.  [800. 

1.  Allegations  of  Ownership, 

2.  Description  of  the  Property 

Taken,  806. 

3.  Allegations  of  theTakingand 

Carrying  Away,  815. 
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4.  The  Possession  of  the  Own- 
ers, 816. 

5.  Without  the  Consent  of  the 
Owner,8i6.  [817. 

6.  Alleging  Felonious  Intent, 

7.  Value  of  the  Thing  Stolen, 

8.  Laying  the  Venue,  820.  [SiS. 

9.  Particular  Kinds  of  Lar- 
ceny, 82 1. 

a.  From  the  Person,  821. 
*.  From  a  Building,  821. 

10.  Former  Conviction,  822.  [823 

11.  The  Statute  of  Limitations, 

12.  Form  of  the  Indictment,^. 

13.  Duplicity,  825. 

14.  Charging  Different  Crimes 
in  Different  Courts,  826. 

15.  Amendment  of  the  Indict- 
ment, 828. 

XI.  Indictment  Under  Special  Stat- 
utes, 829.  < 
XII.  The  Plea,  830. 

XIII.  Matters    Preliminary  to  the 
Trial,  831. 

XIV.  Proof,  832.  [832- 

1 .  What  Evidence  Is  Required, 
a.  Ownership  of  the  Prop- 
erty, 832. 

*.  The  Taking,  833. 

c.  Identity    of    the  Stolen 
Property,^.  [dant,8j7- 

d.  Identity   of   the  Defen- 

e.  Absence  of  Consent,SjS. 

f.  The  Felonious  Intent,  838. 

g.  Proof  of  Value,  841. 

h.  Proof  of  Venue,  843. 

2.  Character  and  Admissibility 
of  the  Evidence,  843- 

a.  Possession  of  the  Stole* 
Property,  845. 
( 1 )  Explanation  of  Defend- 
ants Possession.  849- 
*.  Evidence   o  f  Simi!ar 
Crimes,  855. 

c.  Acts  of  Conspirators.^ 

d.  Evidence  of  Other  L*r' 
ceny,  855. 

e.  Res  Gestae,  857. 

f.  Admissions  and  Declar"- 
lions,  858. 

3.  Record  Evidence,  861  • 

4.  Witnesses,  862. 

5.  Variance,  862. 

a.  Variance  in  Identifi"''0* 
of  Owner,  863.  . 

b.  lden  ificaiion  of  t»e  Pr'f 
erty,  865. 
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c.  Identification  of  tkt  Place 

of  tie  Crime,  868. 

d.  Value,  869. 

e.  Time,  869. 
/.  Venue,  869. 

XV.  Instructions  to  the  Jury,  870. 

1.  As  to  €hvnership,8y$. 

2.  As  to  Identity,  873. 

3.  As  to  Consent,  874. 

4.  As  to  Fraudulent  Intent,^ 4. 
a.  Taking-  Under  Claim  of 

Right,  875. 

5.  As  to  Value,  877. 

6.  As  to  the  Evidence  of  Other 

Crimes,  878. 


7.  As    to  the  Circumstantial 
Evidence,  879. 
a.  Possession  of  the  Stolen 
Property.  879. 
XVI.  The  Verdict,  881. 

t.  Assessment  of  Value,  884. 

2.  Defects  in  the  Verdict,  885. 

3.  Setting  Verdict  Aside" or  Re- 
versing Coni'iction,  888. 

4.  Verdict  Under  Special  Stat- 
utes, 802. 

XVII.  Arrest  of  Judgment,  894. 

XVIII.  Exceptions,  894. 
XIX.  Punishment,  894. 


I.  Dekhitiok. — Larceny  is  the  wrongful  and  fraudulent  taking 
and  carrying  away,  by  any  person,  of  the  mere  personal  goods  of 
another,  from  any  place,  with  a  felonious  intent  to  convert  them 
to  his,  the  taker's,  use,  and  make  them  his  property  without  the 
consent  of  the  owner.1 

As  a  general  rule,  stealing  and  larceny  are  synonymous  terms,* 
and,  by  the  penal  code  of  New  York,  larceny  includes  not  only 
the  offence  as  defined  at  common  law,  but  also  embezzlement, 


1.  Bouv.  L.  Diet.  (15th  ed.),  tit. 
Larceny.  State  v.  Gray,  37  Mo.  463; 
State  v.  South,  28  N.  J.  (4  Dutch.)  28; 
8.  c,  75  Am.  Dec.  250. 

Bishop,  in  his  Criminal  Law  (7th  ed.), 
§  758,  defines  larceny  to  be  the  taking 
and  removing,  by  trespass,  of  personal 
property  which  the  trespasser  knows  to 
belong, "either  generally  or  specially,  to 
another,  with  the  intent  to  deprive  "such 
owner  of  his  ownership  therein. 

Wharton  says  larceny  mav  be  de- 
fined to  be  the  fraudulent  taking  and 
carrying  away  of  a  thing  without  claim 
of  right,  with  the  intention  of  convert- 
ing it  to  a  use  other  than  that  of  the 
owner,  without  his  consent.  Whart. 
Cr.  L.  (9th  ed.),  $  862. 

Simple  larceny  is  the  taking  and 
carrying  away  of  the  personal  goods  of 
another.  4  Black.  Com.  230. 

Larceny,  by  the  common  law,  is  the 
felonious  and  fraudulent  taking  and 
carrying  away  by  any  man  or  woman, 
of  the  mere  personal  goods  of  another 
neither  ''from  the  person  nor  by  night 
in  the  house  of  the  owner.  3  Co.  Inst. 
107. 

"The  definitions  of  larceny,"  said 
Baron  Parke,  an  eminent  judge,  "are 
none  of  them  complete.  Mr.  East's  is 
the4  most  so,  but  that  wants  some  little 
explanation.  His  definition  is,  'the 
wrongful  or  fraudulent  taking  and  car- 
rying away,  by  any  person,  of  the  mere 
personal  goods  of  another,  from  any 


place,  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use.  and 
make  them  his  own  property,  without 
the  consent  of  the  owner.'  This  is  de- 
fective in  not  stating  what  the  definition 
of 'felonious' in  this  definition  is.  It  may 
be  explained  to  mean  that  there  is  no 
color  of  right  or  excuse  for  the  act,  and 
the  'intent'  must  be  to  deprive  the 
owner,  not  temporarily,  but  perma- 
nently, of  his  property."  From  this 
definition  differ  those  of  Coke,  Haw- 
kins and  Blackstone,  in  the  omission  of 
two  important  requisites:  first,  the  con- 
version to  the  taker's  own  use;  and  sec- 
ondly, without  the  consent  of  the 
owner.    Whart.  Cr.  L.  (9th  ed.).  §  862. 

S.  Carr  v.  State,  24  Tex.  App.  562; 
Gay  v.  State,  20  Tex.  504;  Campbell  v. 
State,  22  Tex.  App.  262. 

By  express  provision  of  the  Texas 
penal  code,  theft  includes  all  unlawful 
acquisition  of  personal  property  pun- 
ishable by  law.  Martin  v.  State,  9 
Tex.  App.  293. 

A  fraudulent  taking  of  property  with- 
out the  consent  of  the  owner  with  the 
intent  to  deprive  the  owner  of  the  value 
of  the  property,  and  appropriate  it  to 
the  use  and  benefit  of  the  person  taking 
it,  constitutes  the  offence  of  theft.  The 
taking  is  the  factum  probandnm,  and 
completes  the  offence.  Crowell  r. 
State,  24  Tex.  App.  404;  s.  c,  6  S.  W. 
318. 

The  terms  "steal"  and  "larceny,"  as 
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obtaining  money  by  false  pretences,*  and  felonious  breaches  of 
trust;1  while  the  revised  statutes  of  the  United  States,  for  the 
protection  of  property  within  the  admiralty  and  maritime  juris- 
diction, punishes  all  acts  of  spoliation  upon  property belongingto 
a  vessel  wrecked  or  in  distress,  whether  such  as  would  constitute 
piracy,  if  committed  on  the  high  seas,  or  robbery,  theft,  trespass, 
malicious  mischief  or  any  fraudulent  or  criminal  breach  of  trust, 
if  committed  on  land,  no  specific  intent  being  necessary  to  con- 
stitute the  offence.* 

n.  Essential  Elements  of  Labceny— 1.  Taking.— The  taking 
is  an  essential  part  of  the  crime  of  larceny,8  but  the  stolen  prop- 
erty need  not  pass  into  the  actual  manual  possession  of  the 
thief.4  It  must,  however,  constitute  an  intentional  taking  with- 
out the  consent  ,of  the  owner,  and  an  intentional  fraud  and  ap- 


used  in  the  25th  section  of  the  4th 
chapter  of  the  penal  code  of  Alabama 
(Clay's  Dig.  420,  y  25).  are  technical, 
and  do  not  include  an  offence  which 
would  not  amount  to  a  larceny  if  com- 
mitted in  that  State.  Spencer  v.  State, 
20  Ala.  24. 

Larceny  of  Branded  Stock. — The  effect 
of  the  Colorado  statute  relating  to 
branding  stock  is  not  to  make  the  lar- 
ceny of  branded  stock  any  the  less  a 
crime  under  the  general  law  appertain- 
ing to  larceny.  Kollenberger  v.  People, 
9  Col.  233. 

1.  People  v.  Dumar,  106  N.  Y.  502; 
s.  c,  13  N.  E.  325.  See  as  to  other 
States  State  v.  Fenn,  41  Conn.  590; 
Qyinn  v.  People,  123  111.  333;  s.  c,  15 
N.  E.  46. 

Under  the  New  York  Code,  larceny  can 
be  committed  in  four  ways:  First,  by 
a  person  who,  with  intent  to  deprive  or 
defraud  the  true  owner  of  his  property, 
or  of  the  use  and  benefit  thereof,  takes 
from  the  possession  of  such  owner,  or 
any  other  person,  any  money,  personal 
property,  thing  in  action,  evidence  of 
debt,  or  contract  or  article  of  value  of 
any  kind;  second,  by  a  person  who, 
with  like  intent,  obtains  from  the  true 
owner,  or  any  other  person,  possession 
by  color  or  aid  of  fraudulent  or  false 
representations  or  pretences,  or  of  any 
false  token  or  writing,  any  money,  per- 
sonal property  etc.;  third,  any  per- 
son '  who,  with  like  intent,  secretes, 
withholds  or  appropriates  to  his  own 
use  any  such  property  etc.;  and  fourth, 
any  person  who,  with  like  intent, 
having  in  his  possession,  custody  or 
control  the  property  of  another  as 
bailee,  servant,  attorney,  agent,  clerk, 
etc.,  appropriates  the  same  to  his  own 
use.    N".  Y.  Penal  Code,  $  528.  See 


People  v.  Cogdell,  1  Hill  (N.  Y.)  94; 
People  v.  Anderson,  14  Johns.  (N.  Y.) 
294;  Abrams  r.  People,  0  Hun  (N.  Y.) 
491;  Wilson  v.  People,  t9  N.  Y.  459. 

2.  U.  S.  Rev.  Stat.,  9"  5358.  U.  S.  v. 
Stone,  8  Fed.  Rep.  252. 

The  act  of  congress  of  March  3rd, 
1S25,  §  9,  against  plundering  or  steal- 
ing money,  goods,  merchandise  or  other 
effects  from  or  belonging  to  anv  ship  or 
vessel  in  distress  or  shipwrecked,  lost 
or  stranded,  does  not  apply  to  property 
which  has  been  abandoned  by  the 
owners.  U.  S.  v.  Smiley,  6  Sawy.  (U. 
S.)  640. 

The  feloniously  stealing  goods  which 
have  been  cast  away  from  a  vessel 
wrecked  at  Rockaway  Beach,  the  goods 
when  so  taken  having  been  above  high 
water  mark  in  Queens  County,  New 
York,  is  an  offence  under  the  act  of 
March  3rd,  1825,  §9  (4  Stat.  116);  V. 
S.  v.  Coombs.  12  Pet.  (U.  S.)  72. 

The  word  steal,  if  U6ed  alone,  might 
necessarily  import  larceny,  as  at  com- 
mon law,  but  when  used  in  connection 
with  "plunder"  and  "destroy,"  as  found 
9  S358  of  the  U.  S.  Rev.  Stat.,  it  will 
not  be  restrained  so  as  to  define  only 
the  crime  of  larceny  of  lost  goods  on 
land  as  known  to  the  common  law.  I" 
S.  v.  Stone,  8  Fed.  Rep.  232. 
8.  State  v.  Homes  (note  Larceny).  57 
Dec.  271;  Wright  v.  State.  i» 
'"    See  State  r.  *erry,  3° 


App.  35O.    „  "  vj, 

416;  Stevens  r.  State,  19  >e 


Am. 
Tex. 
Kan 

647- 

Larceny  by  Statute.— At  common  law 
a  taking  was  necessary  to  constitute 
larceny,  but  not  so  as  to  all  the  offences 
created  by  statute.    Spivey  v.  State,  2 

4.  Tern  Doss  r.  State,  21  Tex.  App- 
505;  6  c,  57  Am.  Rep.  618. 
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propriation,1  though  this  intent  may  not  have  existed  at  the  time 
of  the  taking,  but  had  its  inception  afterwards  while  the  property 
is  in  the  possession  of  the  thief.* 

Such  taking  must  be  secretly  and  fraudulently  but  not  forcibly 
accomplished  in  order  to  constitute  the  crime  of  larceny,3  in 
such  manner  as  not  only  to  deprive  the  owner  of  his  property, 
but  to  have  him  as  far  as  possible  in  ignorance  of  the  taker.4 

2.  Carrying  Away. — Without  an  asportation,  there  can  be  no 
larceny.*  This  asportation  consists  in  removing  the  property 
from  the  place  where  it  was  before,  it  need  not  be  actually  car- 
ried away,6 


If  the  thief  fraudulently  procure  a 
person  innocent  of  any  felonious  intent 
to  take  goods  for  him,  his  offence  will 
be  the  game  as  if  he  had  taken  them 
himself.  Madison  v.  State,  16  Tex. 
App.  435- 

The  prosecutor,  in  a  complaint  for 
larceny,  accidentally  left  his  purse  con- 
taining money  on  an  old  saddle  in  a 
livery  stable,  where  he  had  placed  it 
while  changing  his  clothes;  the  de- 
fendant requested  a  small  boy  to  take  it 
and  hand  it  to  him,  which  he  did,  and 
the  defendant  appropriated  the  contents 
to  his  own  use  without  the  owner's  con- 
sent. Held,  that  he  was  guilty  of  lar- 
ceny. Pyland  v.  State,  4  Sneed 
(Tenn.)  357. 

The  defendant  pointed  out  to  A  a 
cow  and  calf,  on  a  range,  falsely  stating 
that  he  owned  them  and  sold  them  to  A. 
Held,  a  fraudulent  taking  such  as  con- 
stitutes theft  under  the  Texas  statute. 
Lem.  Doss  v.  State,  21  Tex.  App.  505; 
s.  c,  57  Am.  Rep.  618. 

1.  "Mullins  v.  State,  37  Tex.  337; 
Stokely  v.  State,  24  Tex.  App.  509;  6 
S.  W.  538. 

Where  the  defendant,  a  cropper, 
had  hauled  cotton  to  the  lessor's  gin, 
giving  the  lessor  actual  possession 
thereof,  and  subsequently,  and  in  a 
secret  manner,  takes  and  carries  it 
away,  he  is  guilty  of  a  larceny.  State  v. 
Copeland.  86  N.  Car.  69L 

If  the  defendant  did  not  participate 
in  the  original  taking  of  the  property, 
the  good  or  bad  faith  of  a  purchase 
subsequently  made  by  him  is  imma- 
terial. Phillips  v.  State,  19  Tex.  App. 
158. 

2.  A  drove  away  a  flock  of  lambs 
from  a  field,  and  in  so  doing  inad- 
vertently drove  away  with  them  a  lamb, 
the  property  of  another  person,  and  as 
soon  as  he  discovered  that  he  had  done 
so,  sold  the  lamb  for  his  own  use  and 
then  denied  all  knowledge  of  it.  Held, 


that  as  the  act  of  driving  the  lamb 
from  the  field  in  the  first  instance  was  a 
trespass,  as  soon  as  he  appropriated  the 
lamb  to  his  own  use  the  trespass  became 
a  felony.  Reg.  v.  Riley,  14  Eng.  Law 
&  Eq.  544. 

The  act  of  inveigling  or  persuading  a 
slave  to  leave  his  owner,  and  then  car- 
rying off  the  slave,  so  that  the  owner  is 
deprived  of  his  service,  make  one  of- 
fence, and  constitute  stealing  the  slave 
under  the  South  Carolina  statute  of 
1754.  State  v.  Brown,  3  Strobh.  (S. 
Car.)  508. 

8.  State  t>.  Ledford,  67  N.  Car.  60. 

Distinction  Between  Larceny  and 
Robbery  — It  is  larceny,  not  robbery,  to 
snatch  from  one  his  property,  without 
violence  or  putting  in  fear. "  State  v. 
Sommers,  12  Mo.  App.  374. 

Robbery  is  committed  by  force,  lar- 
cenv  by  stealth,  and  where  there  is  no 
viofence  or  circumstances  of  terror  re- 
sorted to  for  the  purpose  of  inducing 
the  owner  to  part  with  his  property  for 
the  sake  of  his  person,  the  crime  com- 
mitted is  not  robbery,  but  larceny.  State 
v.  John,  5  Jones  (N.  Car.)  L.  163;  s.  c, 
69  Am.  Dec.  777. 

4.  State  v.  Ledford,  67  N.  Car.  60. 
Concealing  would  include  any  act 

tending  to  render  the  discovery  of  the 
property  difficult,  such  as  clipping  a 
horse  and  in  other  wavs  seeking  to  pre 
vent  identification,    istate  v.  Ward,  41 
Conn.  429. 

5.  Williams  v.  State,  63  Miss.  58; 
note  (Larceny), 57  Am.  Dec.  272. 

Asportation,  or  at  least  an  intent  to 
comert  the  property,  is  an  essential 
element  in  larceny.  A  person  could 
not  be  convicted  of  larceny  on  proof  of 
killing  a  domestic  animal,  without  re- 
moving it  from  the  place  where  killed, 
and  merely  as  an  act  of  malicious  mis- 
chief toward  the  owner.  People  v. 
Murphy,  47  Cal.  103. 

6.  State  v.  Higgins,  88  Mo.  354;  s.  c, 
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and  the  slightest  asportation  is  all  that  is  necessary;1  it 
is  sufficient  if  the  thief  has  the  entire  and  absolute  posses- 
sion of  the  property,*  even  though  such  possession  may 
have  endured  but  for  an  instant,3  and  though  it  may 
not  have  been  moved  out  of  the  presence  of  the  person  de- 
prived of  it.4 


4  West.  418.  See  Croom  v.  State,  71 
Ala.  14:  Edmonds  r.  State,  70  Ala.  8; 
s.  c,  45  Am.  Rep.  67;  Delk  v.  State,  64 
Miss.  77;  s.  c,  1  So.  9. 

The  removal  of  wheat  from  one  gar- 
ner to  defendant's  adjoining  garner  is  a 
sufficient  asportation  to  constitute  lar- 
ceny. State  v.  Craigej  89  N.  Car.  475; 
s.  c,  45  Am.  "Rep.  698. 

The  removal  from  a  safe  of  a  drawer 
containing  money,  and  a  handling  of 
the  same  in  the  drawer  at  the  door  of 
the  safe,  is  a  sufficient  carrying  away  to 
constitute  the  element  of  asportation  in 
larceny.  State  v.  Green.  81  N.  Car. 
560;  and  a  momentarv  taking  of  money 
of  another  from  a  drawer,  though  at 
once  voluntarily  returned  thereto,  is 
also  a  sufficient  asportation  to  consti- 
tute larceny.  Eckels  v.  State,  20  Ohio 
St.  508. 

If  one  takes  the  goods  of  another  out 
of  the  case  where  they  were  put; 
though  he  is  detected  before  they  are 
actually  carried  away,  the  larceny  is 
complete.  State  v.  Wilson,  Coxe'  (N. 
J  )  439- 

1.  Note  (Larceny),  57  Am.  Dec.  272. 

3.  Harrison  v.  People,  59  N.  Y.  518; 
s.  c,  10  Am.  Rep.  517;  Scott's  Case.  5 
City  H.  Rec.  169;  McDowell's  Case,  5 
Citv  H.  Rec.  94;  Philip's  Case,  4  City 
H.  Rec.  177;  Tobias'  Case,  1  City  H. 
Rec.  30;  State  v.  Jackson,  65  N.  Car. 
305;  Lott  v.  State,  20  Tex.  App.  230. 

Under  indictment  for  the  larceny  of 
a  hog,  evidence  that  defendant,  after 
shooting  the  hog,  took  hold  of  it  and 
cut  its  throat,  was  held  to  show  an  as- 
portation.   Croom  v.  State,  71  Ala.  14. 

The  leading  of  a  horse  for  only  a 
short  distance  within  the  enclosure  -  in 
which  he  is  found,  will  constitute  the 
crime  of  larceny  if  there  be  a  felonious 
intent  to  take  and  carry  away.  State  v. 
Sazell,  30  Mo.  (9  Jones)  92;  and  where 
D  went  secretly  to  the  stable  of  A  and 
led  therefrom  a  jack  belonging  to  the 
latter,  and  when  fifteen  or  twenty  feet 
from  the  door  of  the  stable  killed  the 
jack  and  left  it  lying  on  the  owner's 
premises,  it  was  held  that  if  such  re- 
moval was  felonious  there  was  a 
sufficient  asportation  to  constitute  an 


element  of  larceny.  Delk  r.  State,  64 
Miss.  77. 

The  prisoner  was  a  consumer  of  gas 
furnished  by  a  gas  company.  The 
quantity  consumed  was  to  be  measured 
by  a  meter  furnished  by  the  company, 
and  paid  for  according  to  such  meas- 
urement. The  gas  was  conveyed  from 
the  company's  main  through  an  en- 
trance pipe  belonging  to  the  prisoner 
to  the  meter,  and  from  thence  by  another 
pipe  to  the  burners.  The  prisoner,  by 
inserting  a  pipe  between  the  entrance 
and  exit  pipe,  diverted  the  gas  from  the. 
meter,  and  thereby  avoided  paying  for 
the  full  quantity  of  gas  consumed.  Held, 
that  this  was  larceny  of  the  gas;  that 
there  was  a  sufficient  severance  of  the 
gas  at  the  junction  of  the  entrance  and 
the  connecting  pipes  to  constitute  an 
asportation;  that  the  possession  of  the 
gas  was  in  the  company,  and  that  it  was 
immaterial  whether  the  service  pipe 
was  the  property  of  the  prisoner  or  the 
companv.  Reg.  v.  White,  20  Eng.  Law 
&  Eq.  585. 

3.  Garris  v.  State,  35  Ga.  247:  Har- 
rison v.  People,  50  N.  Y.  518;  Madison 
v.  State,  16  Tex.  App.  435*. 

Where  the  defendant  had  taken  but- 
ter from  an  express  office  and  carried  it 
about  500  yards,  when  he  was  appre- 
hended, it  was  held  that  the  larceny 
might  be  considered  as  still  continuing.' 
State  v.  Grant,  76  Mo.  236. 

Shooting  the  cow  of  another  in  the 
woods  and  taking  of  the  carcass  so  far 
as  to  have  half  skinned  it  before  being 
frightened  away,  held  to  constitute 
simple  larceny.  Lundy  v.  State.  60 
Ga.  143.  Comfare  Williams  v.  State, 
60  Ga.  368. 

Severance  of  an  Article  from  the 
Realty. — As  here  rails  from  a  fence, 
without  the  owner's  consent,  and  with- 
out intent  to  steal  them,  is  larceny  un- 
der the  Texas  law,  however  instan- 
taneous the  asportation.  Harberger  r. 
State,  4  Tex.  App.  26. 

4.  Madison  v.  State,  16  Tex.  App.  435- 
On  an  indictment  for  larceny  the 

prisoner  put  his  hand  into  the  coat 
pocket  of  the  complainant,  seized  the 
pocket  book  of  the  latter  containing  a 
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Where,  however,  there  is  no  purpose  to  carry  the  property 
away,  it  is  not  larceny,1  and  where  the  severance  and  the  asporta- 
tion constitute  one  continuous  act,  it  is  trespass,  not  larceny.* 

3.  The  Personal  Property  of  Another. — Any  rightful  possession 
will  constitute  a  sufficient  title  in  the  possessor  to  support  a 
charge  of  larceny  against  the  taker ; 8  thus  a  mortgagee  in  pos- 
session has  such  a  title  that  a  felonious  taking  of  the  property 
by  the  mortgagor  will  be  larceny.4  So,  of  the  clandestine  remo- 
val of  property  by  the  owner  from  the  rightful  possession  of  one 
who  has  a  valid  lien  upon  it,4  and  a  man  may  steal  his  own  prop- 
erty if  by  taking  it  his  intent  be  to  charge  the  bailee  with  its 
value.6 

A  part  owner  of  property  cannot  be  convicted  of  stealing  it 
unless  the  person  from  whom  it  was  taken  was  entitled  to  its  ex- 
clusive possession,*  but  no  interest  in  property  short  of  an  actual 
right  of  possession,  or  an  honest  belief  in  a  right  of  possession 
will  justify  its  taking.8 


large  amount  of  money  and  securities, 
and  lifted  it  about  three  inches  frqm 
the  bottom  of  the  pocket,  when  he  was 
prevented.  Held,  that  this  was  a  suf- 
ficient carrying  away  to  constitute  the 
offence  charged.  Harrison  v.  People, 
So  N.  Y.  Si£ 

1.  See  Spivey  v.  State,  26  Ala.  90; 
Dove  v.  State,  37  Ark.  261. 

To  constitute  larceny  there  must  be 
some  removal  of  goods,  and  the  felon 
must,  at  least  for  an  instant,  be  in  the 
entire  possession  of  them.  Therefore,  it 
is  not  larceny,  but  only  a  trespass,  to 
shoot  a  hog,  without  taking  possession 
or  carrying  away,  even  though  the  in- 
tent be  felonious.  State  v.  Seagler,  1 
Rich.  (S.  Car;)  30;  s.  c,  42  Am.  Dec. 
404;  Williams  v.  State,  63  Miss.  58. 

It  is  not  larceny,  but  malicious  mis- 
chief, to  take  a  buggy  from  the  owner's 
stable  in  the  nighttime,  to  carry  it  away 
and  burn  it,  to  gratify  a  grudge  against 
the  owner,  Pence  v.  State,  1 10  Ind.  95. 

Evidence  that  defendant  shot  and 
wounded  another's  hog,  and  pursued  it 
some  distance,  but  did  not  kill  or  catch 
it,  and  that  the  owner  afterwards  found 
the  hog  badly  wounded,  and  killed  it 
and  used  the  meat,  does  not  show  a 
"taking"  warranting  a  conviction  for 
theft.  Minter  v.  State  (Tex.),  9  S.  W. 
561. 

S.  Bell  v.  State,  4  Baxt.  (Tenn.)  42b. 

In  larceny,  several  different  asporta- 
tions do  not  constitute  different  of- 
fences where  it  is  s  continuing  trans- 
action, and  the  defendant  may  be  in- 
dicted for  the  final  carrying  away. 
State  v.  Martin,  82  N.  Car.  672. 


8.  See  Com.  v.  O'Brien,  12  Allen 
(Mass.)  183;  Dreyer  v.  State,  ti  Tex. 
App.  503.  . 

4.  People  v.  Stone,  16  Cal.  369. 

5.  People  v.  Long,  50  Mich.  249. 

•.  Jones  v .  Jones,  71  Cal.  89;  s.  c,  1 1 
P.  817;  People  v.  Stone,  16  Cal.  369; 
Palmer  v.  People,  10  Wend.  (N.  Y.) 
165;  Com.  v.  Tobin,  2  Brews.  (Pa.)  570. 

A  joint  owner  or  tenant  in  common 
cannot  be  guilty  of  larceny,  by  taking 
and  disposing  of  the  whole  property  to 
his  own  use,  unless  he  takes  it  out  of  the 
hands  of  a  bailee,  with  whom  it  was 
left  for  safe  custody,  and  the  effect  of 
such  taking  would  be  to  charge  the 
bailee.    Kirksey  v.  Fike,  29  Ala.  206. 

Taking  from  Trustees. — The  prisoner 
assigned  his  goods  to  trustees  for  the 
benefit  of  creditors,  but  before  the  trus- 
tees had  taken  possession  of  them  he 
removed  them,  intending  to  deprive  his 
creditors  of  them.  The  jury  found  that 
the  goods  were  not  in  his  custody  as 
agent  of  the  trustees.  Held,  that  he  was 
not  guilty  of  larceny.  Reg.  v.  Pratt, 
26  Eng.  Law  &  Eq.  574. 

7.  Kirksey  v.  Fike,  29  Ala.  206; 
Fairy  v.  State,  18  Tex.  App.  314;  Bell 
v.  State,  7  Tex.  App.  25.- 

8.  It  is  not  a  defence  to  a  charge  of 
larceny  that  the  defendant  had  an  "im- 
pression" that  he  had  a  claim  to  the 
property  taken;  this  is  not  an  equiva- 
lent for  an  "  honest  belief."  Morrisette 
v.  State,  77  Ala.  71. 

Mistake  as  to  Ownership. — The  sup- 
position of  the  thief  that  the  article 
stolen  belonged  to  one  indebted  to  him 
is  no  defence,  even  if  the  supposition 
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4.  Possession  of  the  Owner  or  His  Agent — Taking  from  another's 
possession  is  essential  to  larceny,1  and  that  possession  must  be 
that  of  the  owner  or  his  agent.*  The  ownership,  however,  may 
be  special  as  well  as  general,*  and  the  special  ownership  may  be 
such  that  a  taking  by  the  general  owner  would  be  larceny.4 

The  possession  of  the  owner  may  be  constructive  as  well  as 
actual,  and  he  has  such  constructive  possession  when  he  knows 
the  locality  of  the  property,  and  would  be  legally  entitled  to  take 
it  into  his  actual  possession  whenever  he  desired,  and  could  main- 
tain an  action  for  trespass  for  its  taking.5    Thus  the  possession 

were  true.    Gettinger  v.  State,  13  Neb.   to  one  who  never  took  possession,  was 

not  guilty  of  larceny.  Hardeman  v. 
State,  12  Tex.  App.  207. 

2.  Note  (Larceny),  57  Am.  Dec.  271. 

3.  That  the  prosecutor  for  theft  had 
the  possession,  charge  or  control  of  the 
property  is  sufficient,  although  not  the 
legal  owner.  Morrow  v.  State,  22  Tex. 
App.  239. 

Stock  on  a  range,  is  in  the  possession 
of  the  special,  not  the  general,  owner. 
Littleton  v.  State,  20  Tex.  App.  168. 

4.  One  may  be  indicted  for  larceny 
in  taking  goods  in  which  he  is  the  gen- 
eral owner,  feloniously,  from  the  pos- 
session of  one  who  has  a  special  prop- 
erty by  virtue  of  a  lien  for  advances. 
Connell  v.  State,  2  Tex.  App.  422. 

A  general  owner  of  goods  may  be 
guilty  of  Wealing  them  from  the  special 
owner — adhere,  from  a  constable  who 
had  levied  on  them, — provided  the 
taking  be  felonious;  and  the  indictment 
may  charge  them  as  the  property  of  the 
special  owner.  Adams  v.  State,  45  N. 
J.  L.  448. 

6.  Pritchett  v.  State,  2  Sneed  (Tcnn.) 
285;  s.  c,  62  Am.  Dec.  468;  Phelps  v. 
People,  72  N.  Y.  334;  Com.  v.  Butts, 
124  Mass.  449;  Com.  v.  Shaw,  4  Allen 
(Mass.)  308. 

One  who  has  the  bare  charge  or  cus- 
tody of  the  chattels  of  another,  and  con- 
verts them  to  his  own  use,  with  felo- 
nious intent,  is  guiltv  of  larceny.  People 
v.  Call,  1  Den.  (N.  V.)  120. 

Property  placed  in  a  particular  place 
and  inadvertently  forgotten  by  the 
owner,  is  constructively  in  his  posses- 
sion, so  as  to  sustain  a  charge  of  larceny 
against  one  who,  under  such  circum- 
stances, appropriates  it.  Lawrence  v. 
State,  1  Humph.  (Tenn.)  228;  s.  c  34 
Am.  Dec.  644. 

Where  the  prosecutor  handed  to  the 
prisoner,  a  bar  tender,  a  fifty-dollar  bill, 
to  take  out  ten  cents  in  payment  for  a 
glass  of  soda,  the  prisoner  put  down  a 
tew  coppers  on  the  counter  and,  when 
asked  for  the  change,  put  the  prose- 


308. 

Interest  In  the  Property. — An  indict- 
ment for  larceny  will  lie  against  a  lessee 
or  cropper  for  secretly  appropriating  the 
crop  to  his  own  use,  where  his  actual 
possession  thereof  had  terminated  by  a 
delivery  to  the  landlord.  In  such  case 
he  commits  a  trespass  upon  the  land- 
lord's possession,  in  taking  the  prop-* 
erty,  and  is  guilty  of  larceny,  notwith- 
standing his  interest  in  the  crop.  State 
v.  Webb,  87  N.  C.  5.158. 

.Where  a  tenant  of  lands  gives  another 
an  interest  in  his  contract,  by  entering 
into  an  agreement  with  hitn  to  culti- 
vate the  land  and  divide  the  crop 
equally,  after  paying  the  rent,  and  the 
latter  ceases  to  work,  and  abandons  the 
crop  before  maturity,  giving  as  a  reason 
that  he  did  not  think  that  they  could 
make  anything,  he  forfeits  all  his  inter- 
est in  the  crop,  the  entire  property 
therein,  when  matured,  vesting  in  the 
original  tenant,  and  whatever  may  be 
his  rights  or  remedy  against  the  latter, 
he  may  be  convicted  of  the  subsequent 
larceny  of  a  part  of  the  growing  or  out- 
standing crop.  Bonham  v.  State,  65 
Ala.  456. 

Harking  Required  by  statute.— The 

right  of  the  true  owner  of  hogs,  sheep  and 
goats  to  his  property  is  not  affected  by 
the  statutory  rule  (art.  4558  of  the  Tex. 
Rev.  Stat.)  that  he  shall  mark  them 
before  or  when  they  are  six  months  old, 
and  the  fraudulent  taking  of  such  ani- 
mals, unmarked,  is  as  much  a  theft  as 
though  thev  were  marked  when  taken. 
The  owner's  recorded  mark  is  not  even 
required  as  the  best  evidence  of  owner- 
ship, as  is  the  case  with  brands.  Law- 
rence v.  State,  20  Tex.  App.  536. 

1.  People  v.  Call,  1  Den.  (N.  Y.) 
120;  s.  c,  43  Am.  Dec.  655;  Madison  v. 
State,  16  Tex.  App.  435. 

To  constitute  a  theft  there  must  be  a 
taking.  Held  accordingly,  that  the  de- 
fendant, for  selling,  without  taking  pos- 
session, a  steer  at  large  upon  a  range. 
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of  an  agent  or  servant  is  that  of  the  principal  or  master,  and  if 
the  agent  or  servant  appropriates  to  his  own  use  goods  entrusted 
to  his  care,  he  is  guilty  of  larceny,1  and  not  embezzlement  ;a  and 

imply  such  control  or  custody  of  the 
goods  transported  that  he  may  not  be 
convicted  of  larceny  thereof.  Manson 
v .  State,  24^  Ohio  St.  590. 

B  was  indicted  for  the  larceny  of 
two  horses,  the  property  of  M.  At  and 
before  the  commission  of  the  offence, 
B,  who  was  in  the  employ  of  M  for 
that  purpose,  performed  general  work 
in  and  about  M'6  stable,  from  which,  as 
charged,  the  horses  were  stolen,  and 
together  with  M  performed  the  labor 
in,  and  had  the  charge  of,  the  stable 
and  contents,  including  the  stolen 
horses.  Held,  that  the  horses  were  in 
the  possession  of  M,  and  that  B  had 
not  such  custody  of  them  as  to  prevent 
his  conviction  for  a  larceny  of  the 
horse6.   People  v.  Belden,  37  Cal.  51. 

The  prisoner  was  sent  with  his  mas- 
ter's' cart  for  some  coals.  The  coals 
were  delivered  to  the  prisoner  and 
deposited  in  the  cart,  their  price  being 
entered  in  the  master's  account.  On 
the  road  home  the  prisoner  disposed  of 
a  portion  of  the  coals.  Held,  that  this 
was  a  larceny  of  the  coals,  the  prisoner 
having  determined  his  exclusive  posses- 
sion of  the  coals  when  they  were  de- 
posited in  the  cart,  the  possession  from 
that  time  being  in  the  master.  Reg.  v. 
Reed,  24  Eng.  Law  &  Eq.  562. 

Where  a  cancelled  check,  the  prop- 
erty of  an  insurance  company,  had 
passed  from  the  hands  of  the  mes- 
senger, who  received  it  at  the  bank,  to 
the  prisoner,  a  clerk  in  the  employ- 
ment of  the  company,  whose  duty  it 
was  to  keep  it  for  the  director,  held, 
first,  that  as  the  check,  when  it  came 
into  custody,  had  arrived  at  its  ulti- 
mate destination,  it  was  really  in  the 
possession  of  the  directors  who  had  a 
special  property  in  it,  and  therefore 
that  the  prisoner,  who  had  abstracted 
it,  was  guilty  of  larceny;  secondly,  that 
where  the  directors  of  a  company  have 
a  special  property  in  checks  or  other 
articles,  the  interest  of  a  shareholder  in 
the  company  gives  him  no  property  in 
it,  and  that  he  may  be  indicted  for  steal- 
ing property  from  the  directors.  Reg. 
v.  Watts,  I  Eng.  Law  &  Eq.  558. 

Evidence  of  the  Conversion.— An  offer 
by  the  servant  to  sell  property  con- 
verted to  his  own  use,  is  sufficient 
proof  of  the  conversion,  without  an 
actual  sale.  State  v.  Schingen,  20  Wis.  74. 
3.  Com.  v.  Berry,  99  Mass.  428; 


cutor  out  of  doors  and  kept  the  money. 
Held,  that  the  prosecutor  did  not  part 
either  with  the  possession  of  or  the 
property  in  the  bill,  but,  until  the 
change  was  given  back,  the  delivery 
was  incomplete,  and  the  bill  remained, 
in  legal  contemplation,  under  his  con- 
trol and  in  his  possession,  and  that  lar- 
ceny could  be  predicated  upon  such 
facte.  Hildebrand  v.  People,  56  N.  Y. 
394-  . 

1.  Powell  v.  State,  34  Ark.  603;  Mar- 
cus v.  State,  26  Md.  tot;  Com.  v. 
Berry,  99  Mass.  428;  s.  c,  96  Am.  Dec. 
767;  Phelps  v.  Staple,  72  N.  Y.  334; 
People  v.  Wood,  2  Park.  (N.  Y.)  Cr. 
22;  People  v.  Call,  1  Denio  (N.  Y.) 
120;  Stone's  Case,  2  City  H.  Rec.  157; 
State  v.  Jarvis,  63  N.  Car.  556;  State  v. 
Schingen,  20  Wis.  74;  note  (Larceny), 
57  Am.  Dec.  284;  U.  S.  v.  Clew,  4 
Wash.  C.  C.  700. 

Temporary  custody  of  money  or  other 
property  for  the  owner's  purposes,  and 
in  his  presence,  is  only  the  charge  of 
an  agent  or  servant,  gives  no  right  of 
control  against  the  owner,  and  does  not 
change  its  possession;  and  the  conver- 
sion thereof,  animo furandi,  is  larceny. 
Com.  v.  O'Malley,  97  Mass.  584. 

That  one  is  employed  as  a  servant  to 
aid  in  ginning  cotton,  to  receive  and 
weigh  it,  and  put  it  in  the  gin  house, 
and  report  at  night  to  the  owner,  and 
carry  the  keys  in  order  to  fire  the  en- 
gine early  in  the  morning,  does  not  put 
the  cotton  in  his  possession,  or  make 
him  a  bailee;  and  if  he  steal  the  cot- 
ton, the  offence  is  larceny  from  the 
house,  and  not  larceny  after  trust.  Wall 
v.  State,  75  Ga.  474. 

A  servant  employed  to  drive  the 
wagon  of  a  common  carrier  cannot 
claim  the  exemption  of  his  master,  in 
case  of  a  fraudulent  abstraction  of 
goods  entrusted  to  his  care,  which 
would  not  amount  to  technical  larceny 
in  the  master.  Com.  v.  Brown,  4  Mass. 
S8o. 

A  ship's  cook  may  be  convicted  of 
larceny  of  provisions  under  his  charge 
to  be  cooked  for  the  crew,  if,  when  he 
received  them,  he  intended  the  wrong- 
ful appropriation;  but  not,  if  he  received 
them  without  a  felonious  intent.  U.  S. 
v.  Holland,  2  N.  Y.  Leg.  Obs.  55;  3 
Cranch  (U.  S.)  254. 

The  fact  that  one  is  employed  as  a 
brakeman  on  a  freight  train  does  not 
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to  make  such  a  conversion  larceny  the  felonious  intent  need  not 
have  existed  at  the  time  of  receiving  the  property  into  his 
charge.1 

The  mere  delivery  of  property  to  another  for  a  special  purpose 
vests  in  the  person  receiving  it  only  the  temporary  charge  or 
custody ;  the  possession  of  the  property  remains  in  the  owner, 
and  a  conversion  of  it  is  larceny,*  as  in  case  of  the  delivery  of 
money  by  the  owner  to  another  for  the  purpose  of  having  it 
changed  into  other  money  of  a  different  denomination.8  The 
same  rule  applies  to  the  receipt  and  appropriation  of  money  by 


s.  c,  96  Am.  Dec.  767;  Com.  v. 
Barry,  116  Mass.  1;  Com.  v. 
O'Malley,  97  Mass.  584;  People  v. 
Wood,  2  Park.  (N.  Y.)  Cr.  22;  U.  S.  v. 
Clew,  4  Wash.  C.  C.  700;  Reg.  v.  Reed, 
24  Eng.  Law  &  Eq.  563. 

The  South  Carolina  act,  making 
breach  of  trust  with  fraudulent  intent 
larceny,  applies  not  only  to  cases  which 
the  common  law  did  not  reach,  but  also 
to  cases  where  a  fraudulent  appropria- 
tion did  constitute  larceny  at  common 
law,  as  money  taken  by  a  clerk  to 
whom  it  was  entrusted,  but  which,  tech- 
nically was  in  the  possession  of  his 
employer.    State  v.  Shirer,  20  S.  Car. 

1.  State  v.  Schlngen,  20  Wis.  74. 

2.  Welsh  v.  People,  17  111.  339: 
Elliott  v.  Com.,  12  Bush  (Ky.)  176; 
People  v.  Tweed,  14  N.  Y.  Week.  Dig. 
492;  s.  c,  89  N.  Y.  638;  People  v. 
Call,  1  Denio  (N.  Y.)  120;  People  v. 
McGarrier,  17  Wend.  (N.  Y.)  460; 
Walters  v.  State,  17  Tex.  App.  226; 
Reg.  v. Johnson,  14  Eng.  Law  &  Eq. 
570;  8.Crim.  L.Mag.  131,  136. 

Where  one  obtains  possession  of  an 
article  merely  to  look  at  it,  but  without 
intending  to  steal,  and  then  embezzles 
it,  he  is  guilty  of  larceny.  Dignowitty 
v.  State,  17  Tex.  521 ;  s.  c,  67  Am.  Dec. 
670. 

While  a  person  is  staying  at  a  tavern, 
the  landlord  offers  him  a  gun  to  go  out 
and  shoot  robins.  He  takes  the  gun, 
shoots  once  or  twice,  and  then  goes 
away  and  disposes  of  it.  Held,  that 
under  the  circumstances  he  was  guilty  of 
larceny.  Richards  v.  Com.,  13  Gratt. 
(Va.)  803. 

The  plaintiff  sold  goods  to  be  de- 
livered at  another  place,  and  sent  his 
clerk  to  that  place  with  instructions  to 
deliver  the  goods  on  receiving  the 
price.  The  pretended  purchaser  pro- 
cured the  receipt  from  the  clerk  "for 
the  purpose  of  examining  the  goods," 
and  having  obtained  possession  of  the 


goods  by  means  of  the  receipt,  re- 
moved them  on  board  of  defendants' 
steamer,  bound  for  a  foreign  country, 
taking  bills  of  lading  from  defendants 
before  any  notice  to  them  of  the  fraud. 
Held,  that  such  taking  by  the  pretended 
purchaser  was  larceny,  and  that  the 
owner  was  entitled  to  reclaim  his  goods 
from  the  defendants.  Bassett  v.  Shof- 
ford,  45  N.  Y.  387. 

B  agreed  to  pay  A  $105  for  his  horse 
if  B  could  sell  his  (B's)  horse  for  $100. 
C  thereupon  offered  to  pay  B  $100  for 
his  horse.  It  was  then  arranged  that 
A  was  to  get  B's  horse,  take  it  to  C 
and  receive  from  him  $100.  He  went 
to  B's  house,  left  his  horse  there,  and, 
taking  B's  horse,  went  to  the  house  des- 
ignated as  C's,  but  C  did  not  live  there 
and  was  not  to  be  found.  A  could  not 
afterwards  find  B  nor  his  own  horse.. 
Held,  that  the  property  in  A's  horse 
had  not  passed,  and  that  B  and  C  could 
be  convicted  of  larceny.  U.  S.  v. 
Rodgers,  1  Mackey  (D.  C.)  419. 

Absolute  Delivery. — On  the  other 
hand,  if  the  owner  intends  to  part  with 
the  property,  and  delivers  the  posses- 
sion absolutely,  and  the  taker  receives 
it  for  the  purpose  of  doing  with  it  what 
he  pleases,  it  is  not  larceny,  although 
fraudulent  means  may  have  been  used  • 
to  induce  the  owner  to  part  with  it. 
Elliott  v.  Com.,  12  Bush  (Ky.)  176. 
See  Welsh  v.  People,  17  111.  339. 

S.  Levy  v.  State,  79  Ala.  259;  Hil- 
debrand  v.  People,  56  N.  Y.  394;  s.  c, 
15  Am.  Rep.  435;  Loomis  v.  People, 
67  N.  Y.  326;  s.  c,  23  Am.  Rep.  123; 
Smith  v.  People,  53  N.  Y.  111;  s.  c. 
13  Am.  Rep.  474;  People  v.  McDonald, 
43  N.  Y.  61:  note  (Larceny),  57  Am. 
Dec.  279;  2  Russ.  on  Cr.  21. 

Where  a  bank!  bill  is  delivered  to  a 
party  to  procure  change,  and  he  appro- 
priates it,  it  is  larceny;  and  it  is  no  de- 
fence that  the  owner  of  the  bill  owed 
him  a  certain  sum  which  he  intended  to 
pay  him  out  of  the  proceeds  of -that 
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one  not  entitled  thereto,  paid  him  by  mistake,  with  intent  to  de- 
fraud the  owner,1  and  to  the  detention  of  property,  with  a  like 
intent,  by  one  into  whose  hands  it  has  been  inadvertently  left  by 
the  owner ;  *  so  a  delivery  of  property  on  condition  of  immediate 
payment  does  not  transfer  the  right  of  possession  to  such  prop- 
erty until  the  performance  of  the  condition,  and  if  the  receiver 
wrongfully  retain  it  without  making  payment  with  felonious  in- 
tent, he  is  guilty  of  larceny.8 

The  conversion  of  property  entrusted  to  an  agent  or  servant, 
to  his  own  use,  d<«£s  not,  however,  under  the  common  law  rule, 
constitute  larceny .S 

It  is  provided'  by  statute,  in  some  of  the  States,  that  every 
officer,  agent,  clerk  or  other  person  acting  in  a  fiduciary  capacity 
who  shall  embezzle  or  fraudulently  convert  money  or  property 
coming  to  his  hands  by  virtue  *of  such  capacity,  shall  be 
guilty  of  larceny.5^ 


particular  bill.  FarrA  *.  People,  16 
111.  506. 

A  offered  a  bar  keeper  a  gold  coin 
from  which  to  take  payment  for  a 
drink.  The  bar  keeper  handed  the  coin 
to  B  to  take  it  out  and  get  it  changed.  B 
took  it,  but  never  came  back.  Held, 
that  he  was  properly  convicted  of  lar- 
ceny. Murphy  v.  People,  104  111.  528. 
So,  where  the  saloon  keeper  took  the 
coin  and  went  out  to  get  it  changed  and 
lost  it  at  gambling.  Special  Sessions 
Justices  v .  People,  90  N.  Y.  12;  s.  c,  43 
Am.  Rep.  135. 

1.  Wolfstein  v.  People,  6  Hun  (N. 
Y.)  I2i ;  State  v.  Ducker.  8  Oreg.  394; 
note  (Larceny),  57  Am.  Dec.  280;  Rex 
•v.  Middleton,  L.  R.,  2  C.  C.  R.  (Eng.) 
38. 

Where  A,  to  pay  a  bill  of  $2,  handed 
over  by  mistake  to  B  a  $100  instead  of 
a  $10  bill,  and  received  $8  in  change, 
and  B,  knowing  that  it  was  a  $100  bill, 
and  concealing  his  knowledge,  appro- 
priated it  to  his  own  use,  held  that  B 
was  guilty  of  larceny.  State  v.  Will-, 
iamson,  1  Hurst.  Cr.  C.  (Del.)  155. 

3.  N,  having  visited  defendant  s  shop, 
through  forgetfulness,  left  his  whip 
there,  and  defendant  concealed  it,  and 
when  N  returned  for  it,  denied  that  it 
was  there,  held  that  this  was  not  a" 
case  of  finding  lost  property,  and  that 
the  conversion,  it  having  been  found  to 
be  felonious,  was  larceny.  People  v. 
McGarren,  17  Wend.  (N.  Y.)  460. 

A  purse  containing  money  was  left 
on  the  counter  of  a  store.  The  defend- 
ant took  it.  Held,  that  this  was  not 
lost  goods,  and  if  he  took  it  with  intent 
to  appropriate  it  and  its  contents  to  his 


own  use,  he  was  guilty  of  larceny. 
State  v.  McCann,  19  Mo.  (4  Ben.)  249. 
8.  State  v.  Anderson,  25  Minn.  66. 

4.  Ennis  v.  State,  3  Iowa  67;  Krause 
v .  Com.,  93  Pa.  St.  4x8;  s.  c,  39  Am. 
Rep.  762. 

Under  2  Indiana  Rev.  Stat.,  p.  449, 
defining  embezzlement,  a  servant's 
fraudulent  appropriation  of  money  or 
property  entrusted  to  him  by  his  mas- 
ter does  not  amount  to  grand  larceny. 
Jones  v.  State,  59  Ind.  229. 

When  an  employee  appropriates  to 
his  own  use,  money  entrusted  to  him 
for  safe  keeping  by  his  employer,  it  not 
being  a  part  of  his  regular  employment 
to  take  charge  of  his  employer  s  money, 
this  is  not  larceny.  State  v.  Faurs,  65 
N.  Car.  317. 

Where  the  owner  of  property  author- 
izes another  to  obtain  a  loan  upon  it, 
which  he  actually  does,  but  omits  to  ac- 
count for  the  proceeds,  his  act  does  not 
amount  to  a  larceny  of  such  property. 
People  v.  Cruger,  102  N.  Y.  510;  s.  c., 
55  Am.  Rep.  830. 

5.  See  Com.  v.  Barry,  116  Mass.  1; 
People  v.  McDonald,  43  N.  Y.  61 ;  . 
People  v.  Civille,  44  Hun  (N.  Y.)  497; 
s.  c,  9  N.  Y.  St.  Rep.  104;  State  v. 
Taberner,  14  R.  I.  272;  s.  c,  51  Am. 
Rep.  382;  State  v.  .Lecham,  41  Wis. 
565. 

An  agent  authorized  to  collect  mon- 
eys due  from  his  employer's  customers, 
who  appropriates  any  portion  of  it  to 
his  own  use,  is  guilty  of  larceny  as  de- 
fined by  Penal  Code,  $  528,  People  v. 
Carr,  3  N.  Y.  Cr.  Rep.  578. 

The  South  Carolina  statute,  in  gen- 
eral terms,  makes  breaches  of  trust  lar- 
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5.  Possession  Obtained. — If  possession  of  the  property  is  ob- 
tained by  lawful  means,  there  can  be  no  larceny  at  common  law, 
even  though  it  is  afterwards  appropriated  to  the  use  of  the 
taker ; 1  but  inducing  an  owner  of  property  by  a  fraudulent  trick 
or  device,  and  with  felonious  intent,  to  part  with  the  possession 
temporarily,  and  then  appropriating  the  property  to  one's  own 
use,  against  the  owner's  consent,  is  larceny,*  but  if  the  owner  is 
deceived  into  the  surrender  of  the  title  as  well  as  the  possession 
by  means  of  the  trick  or  device,  it  will  not  be  larceny,  but  false 


ceny.  The  fraudulent  intent  must 
appear,  however,  to  justify  a  conviction. 
State  v.  Butler,  21  S.  Car.  353. 

An  Offence  Both  by  Statute  and  Com- 
mon Law. — An  offence  is  punishable 
under  the  statute  punishing  embezzle- 
ment and  fraudulent  conversion  by  an 
agent,  although  on  the  same  proof  it 
might  be  punishable  as  larceny  at  com- 
mon law.  State  v.  Tarerner,  14  R.  I. 
272;  s.  c,  51  Am.  Rep.  382. 

South  Carolina  Gen.  Stat.,  §  2493, 
that  "any  person  committing  a  breach 
of  trust  with  a  fraudulent  intent  shall 
be  held  guilty  of  larceny,"  applies 
not  only  to  cases  not  reached  by  the 
common  law,  but  also  to  cases  where, 
at  common  law,  fraudulent  appropria- 
tion constitutes  larceny.  State  v. 
Shirer,  20  S.  Car.  392. 

Insurance  Agent. — The  neglect  or  re- 
fusal of  an  insurance  agent,  who  appro- 
priated to  his  own  use  the  moneys  of 
his  company,  to  pay  over  the  money 
within  thirty  days  after  notice,  consti- 
tutes the  crime  of  larceny  as  provided 
by  the  statute  of  Vermont.  No.  1,  §  17, 
Acts  of  1874;  State  v.  Hopkins,  56 
Vt.  250. 

Collection  of  Check. — Where  a  check 
payable  to  bearer  is  left  with  the  cash- 
ier of  a  bank  for  collection,  by  the 
drawer,  to  whom  no  credit  is  given 
therefor  on  the  bank  books,  it  is  the 
drawer's  property;  and  the  manager  of 
the  bank,  taking  and  collecting  the 
-  check,  and  applying  its  proceeds  to  his 
own  use,  is  guilty  of -a  larceny  under  N. 
Y.  Penal  Code,  §  528;  and  this  is  the 
case  even  though  he  had  no  actual 
knowledge  of  the  name  of  the  true 
owner  of  the  check.  People  v.  Brad- 
ner,  108  N.  Y.  659;  s.  c,  15  N.  E.  445. 

1.  Beatty  v.  State,  61  Miss.  18;  Lott 
v.  State,  24  Tex.  App.  723;  Stokely  v. 
State,  24  Tex.  App.  509;  s.  c,  6  S.  W. 
538;  Guest  v.  State,  24  Tex.  App.  235; 
s.  c.  5  S.  W.  840;  Hernandez  v.  State, 
20  Tex.  App.  151. 

The  selling  of  property  as  his  own, 


which  the  prisoner  knew  to  be  his 
wife's,  and  appropriating  it  to  his  own 
use,  is  not  larceny,  there  being  no  felo- 
nious taking.  Watkins  v.  State,  60 
Miss.  323. 

Whatever  moneys  come  into  the 
hands  of  a  tax  collector  or  his  clerk,  in 
the  discharge  of  their  duties,  come  law- 
fully into  their  hands,  and  the  clerk 
cannot  afterwards  become  guilty  of 
larceny  by  converting  the  money  60  re- 
ceived to  his  own  use.  Snapp  v.  Com., 
82  Ky.  173. 

3.  Miller  v.  Com.,  78  Ky.  15;  s.  c, 
39  Am.  Rep.  194;  People  v.  Shaw,  57 
Mich.  403;  State  v.  Watson.  41  N.  H. 
533;  Loomis  v.  People,  67  N.  Y.  322; 
s.  c,  23  Am.  Rep.  123;  Smith  v.  Peo- 
ple, 53  N.  Y.  111;  s.  c,  13  Am.  Rep. 
474;  State  v.  Bryant,  74  N.  Car.  124; 
Hall  v .  State,  6*  Baxt.  (Tenn.)  522; 
note  (Larceny),  57  Am.  Dec.  279; 
Reg.  v.  Brown,  30  Eng.  Law  &  Eq. 
610;  Reg.  v.  Morgan,  29  Eng.  Law  & 

Eq-S43-  ^ 

Goods. — Ordering  goods  to  be  re- 
turned unless  sold,  with  the  intention  of 
feloniously  converting  them,  is  grand 
larceny.  Kraft  v.  People,  1  N.  Y. 
Week.  Dig.  464. 

Where  several  confederates  invei- 
gled an  owner  of  horses  into  a  sales 
stable,'  and  two  of  them  engaged  his 
attention  by  trying  to  persuade  him 
that  he  had  traded  his  horses  for  a  lot 
of  mules,  while  a  third  took  the 
horses  and  went  away  with  them 
against  the  will  of  the  owner,  he 
was  properly  convicted  of  larceny. 
State  v.  Zumbunson,  86  Mo.  III. 

Where  a  miller  received  barilla 
to  grind,  fraudulently  retained  part  of  it, 
returning  a  mixture  of  barilla  and 
plaster  of  paris,  it  was  held  to  be  lar- 
ceny.   Com.  v.  Janus.  1  Pick.  (Mass.) 

One  engaged  in  picking  cotton  at  a 
certain  price  per  hundred  pounds  may 
be  convicted  of  larceny  on  proof  that 
he  took  seed  cotton  from  his  em- 
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pretences  ;  1  if  the  owner  consents  to  the  transfer  of  title,  how- 
ever that  transfer  is  brought  about,  there  can  be  no  larceny.* 

If  the  taking  of  the  property  in  the  first  instance  was  not  felo- 
nious, no  subsequent  appropriation  will  constitute  such  taking  a 


ployer's  cotton  house  by  night  and 
placed  it  with  cotton  which  he  had 
picked,  but  which  had  not  been 
weighed,  with  intent  to  obtain  com- 
pensation as  if  he  had  picked  it.  Foot 
v.  State,  82  Ala.  50;  s.  c,  3  S.  473. 

B,  by  a  preconcerted  plan  with  the 
owner  of  a  valise,  entered  a  baggage 
room  and  changed  the  checks  on  the 
valise  and  a  trunk,  whereby  the  trunk 
was  carried  to  a  station  other  than  that 
intended  by  its  owner,  and  was  by  the 
owner  of  the  valise  rifled  of  its  contents. 
Held,  that  B  was  guilty  of  larceny  of 
the  trunk  and  its  contents.  Com.  v. 
Barry,  125  Mass.  390. 

One  dealer  sent  an  order  to  another 
for  a  number  of  articles,  upon  an  under- 
standing that  they  were  to  be  exhibited 
to  a  customer,  and  those  not  sold  re- 
turned. The  prisoner  procured  them 
feloniously  for  the  purpose  of  depriving 
the  owner  of  his  property  by  the  arti- 
fice. Held,  that  the  title,  till  sale,  re- 
mained in  the  lathe  dealer,  and  that  the 
appropriation  of  them  to  his  own  use 
by  the  prisoner  was  larceny.  Wey- 
man  v.  People,  4  Hun  (N.  Y.)  511;  s. 
c,  6  Sup.  Ct.  (T.  &  C.)  696. 

Honey. — A  and  B  conspire  together 
to  defraud  C,  a  passenger  on  a  train. 
B  pretended  to  have  a  Tot  of  goods  on 
board,  and  A  pretended  to  be  an  ex- 
press agent,  and  demanded  of  B  money 
for  carriage  of  the  goods.  B  offered  A 
a  check  on  which  C  was  asked  to  ad- 
vance $45.  C  produced  the  money, 
and  A  and  B  made  off  with  both  the 
money  and  the  check.  Held,  that  both 
•were  guilty  of  larceny.  Grunson  v. 
State,  89  Ind.  533;  s.  c,  46  Am.  Rep. 
178. 

Where  goods  were  bought  to  be  sent 
c.  o.  d.,  and  when  so  sent  the  buyer 
pays  with  a  worthless  check,  and  there- 
after refuses  to  pay  fof  return  «*>  the 
floods,  there  was  no  sale  and  the  buyer 
was  guilty  of  larceny.  Shippley  v. 
People,  13  N.  Y.  Week.  Dig.  82. 

Where  the  defendants  so  fraudulently 
conducted  the  game  of  monte  as  to  give 
the  prosecution  no  chance  of  winning, 
and  he  parts  with  his  money  through 
fraud  and  fear,  it  is  larceny.  U.  S.  v. 
Murphy,  4  McArthur  (D.  C.)  375;  s. 
c-,  48  Am.  Rep.  754. 


S,  induced  by  the  manoeuvres  of  three 
fellow  passengers  on  a  railroad  car, 
made  a  wager  with  one  of  them  and 
deposited  his  stake  with  P,  another  of 
them.  The  opposite  stake  proved  to  be 
only  waste  paper,  but  P,  after  this  dis- 
covery, refused  to  give  up  S's  money. 
Held,  that  the  three  confederates  were 
guilty  of  larceny.    Stinson  v.  People, 

43  HI-  397- 

1.  Miller  v.  Com.,  78  Ky.  15;  s.  c, 
30  Am.  Rep.  194;  Kelly  t>.  People,  6 
Hun  (N.  Y.)  509;  Collins  v.  State,  15 
Lea  (Tenn.)  68. 

It  seems  that  the  defence  between  a 
case  of  larceny  and  one  of  obtaining 
goods  by  false  pretences  is,  that,  in  the 
latter  case,  the  owner  intends,  on 
parting  with  the  custody  of  the  goods, 
to  part  also  with  the  title.  Weyman  v. 
People,  4  Hun  (N.  Y.)  511;  s.  c,  6 
Sup.  Ct.  (T.  &  C.)  696. 

2.  Wilson  v.  State.  1  Port.  (Ala.) 
118;  Johnson  v.  People,  113  111.  99; 
Thorne  v.  Tuck,  94  N.  Y.  90;  Zink  v. 
People,  77  N.  Y.  114;  s.  c,  33  Am. 
Rep.  589;  Marine  Bank  v.  Fiske.  71  N. 
Y.  355;  Smith  v.  People,  S3  N.  Y.  in; 
Loomis  v.  People,  67  N.  Y.  322;  Fas- 
sett  v.  Smith,  23  N.  Y.  252;  Mowrey  v. 
Walsh,  8  Cow.  (N.  Y.)  238;  People  v. 
Call,  1  Den.  (N.  Y.)  120;  s.  c.  43  Am. 
Dec.  655;  Ross  v.  People,  5  Hill  (N. 
Y.)  294;  Kellogg  v.  State,  26  Ohio  St. 
15;  Lewer  v.  Com.,  15  Serg.  &  R.  (Pa.) 
93;  2  Bish.  Cr.  L.,  §  817. 

Where  the  prisoner  obtained  a  loan 
by  false  pretences,  which  he  promised 
to  repay,  but  it  was  not  expected  that 
he  would  return  the  same  bills,  the 
transaction  created  a  debt  and  not  a 
trust,  and  the  offence  was  obtaining 
money  by  false  pretence,  not  larceny. 
Kellogg  v.  State,  26  Ohio  St.  15. 

One  who,  by  false  representations,  in- 
duces the  owner  of  money  to  part  with 
its  possession  for  the  purpose  of  buying 
medicine  for  him,  is  not  guilty  of  lar- 
ceny for  misappropriating  the  money, 
but  of  obtaining  money  by  false 
pretences.  Collins  v.  State,  13  Lea 
(Tenn.)  68. 

Where  a  party  pays  money  volunta- 
rily to  another  who  has  falsely  repre- 
sented himself  as  an  officer  having  a 
warrant  for  such  party's  arrest  for  a 
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theft,  unless  such  possession  was  obtained  by  the  use  of  some 
false  pretence,1  or  where  it  does  not  appear  that  a  trust  was  ex- 
tended to  the  taker.*  The  intent  to  steal  heed  not,  however, 
have  existed  at  the  time  of  obtaining  possession  of  the  property 
if  followed  by  a  felonious  appropriation,8  and  the  theft  is  com- 
plete at  the  time  of  such  appropriation.4  Where,  however,  the 
felonious  intent  exists  at  the  time  the  property  is  obtained  by 
false  pretence,  it  is  larceny,  and  the  crime  is  complete  at  the 
time  possession  of  the  property  is  so  obtained.6  This  rule  applies 


crime,  this  does  not  constitute  the 
offence  of  either  larceny  or  robbery. 
Perkins  v.  State,  65  Md.  317. 

1.  State  v.  Lindenthall,  5  Rich.  (S. 
Car.)  L.  237;  s.  c,  57  Am.  Dec.  743; 
Hernandez  v.  State,  20  Tex.  App.  151; 
Morrison  v.  State,  17  Tex.  App.  34; 
s.  c,  1  Am.  Rep.  120;  Hornbeck  v. 
State,  10  Tex.  App.  408;  State  v. 
Humphreys,  32  Vt.  569. 

To  constitute  larceny  where  goods 
are  delivered  to  the  prisoner,  fraudulent 
efforts  to  obtain  them  and  the  animus 
furandi  must  appear.  Ennis  v.  State, 
3  Iowa  67;  State  v.  Gorman,  2  N.  & 
M.  (S.  Car.)  99. 

A  person  who  obtains  possession  of 
a  horse  and  sleigh  by  falsely  and  fraudu- 
lently pretending  that  he  wants  them 
to  drive  to  a  certain  place,  and  to  be 
gone  a  specified  time,  when  in  fact  he 
•does  not  intend  to  go  to  such  place,  but 
to  a  more  distant  one,  and  to  be  absent 
Si  longer  time,  and  who,  while  thus  in 
possession,  without  the  consent  of  the 
owner,  converts  the  property  to  his 
own  use  with  a  felonious  intent,  is  guilty 
of  larceny.  State  v.  Coombs,  55  Me. 
477- 

Where  an  employee  deposited  money 
an  the  hands  of  his  employer  on  inter- 
est, taking  a  receipt  indicating  that  the 
specific  moneys  were  to  remain  in  the 
employer's  hands,  and  the  latter  con- 
vert the  money  to  her  own  use,  it  is 
larceny.  People  v.  Morse,  99  N.  Y. 
662;  8.  c,  3  N.  Y.  Cr.  Rep.  32,  affirming 
3  N.  Y.  Cr.  Rep.  104. 

a.  Wilson  v.  State,  t  Port.  (Ala.) 
1 18. 

8.  State  v.  Coombs,  55  Me.  477;  Mor- 
rison v.  State,  17  Tex.  App.  34;  s.  c,  1 
Am.  Rep.  120.  Compare  17  Tex.  App. 
207. 

4.  Morrison  v.  State,  17  Tex.  App. 
34;  s.  c,  1  Am.  Rep.  120;  Hornbeck  v. 
State,  10  Tex.  App.  408. 

Where  one  obtains  possession  of 
goods  by  false  representations,  intend- 
ing to  convert  them  to  his  own  use.  and 


afterwards  does  convert  them,  entirely 
or  partially,  the  owner  not  having 
parted  with  the  right  of  property,  it  is 
larceny.  State  v,  Lindenthall,  5  Ricb. 
(S.  Car.)  237. 

One  who  obtains  goods  by  falsely 
representing  himself  to  be  purchasing 
as  agent  of  another  to  whom  the  goods 
are  charged,  and  sells  them,  appropriat- 
ing the  proceeds,  is  guilty  of  a  lar- 
ceny. Harris  v.  State  (Ga.)  7  S.  E. 
689. 

Proof  of  Pretext  and  Intent.— The 

false  oretext  and  the  fraudulent  intent 
must  be  established  by  competent  proof. 
Morrison  v.  State,  17  Tex.  App.  34;  s. 
c,  t  Am.  Rep.  120. 

5.  Johnson  v.  People,  113  111.  99;  Mil- 
ler v.  Com.,  78  Ky.  15;  s.  c.  39  Am. 
Rep.  194;  Bassett  v.  Spoftbrd,  45  N.  Y. 
388;  note  (Larceny),  57  Am.  Dec.  271'. 
Porter  v.  State,  23' Tex.  App.  295;  State 
v.  Humphrey,  32  Vt.  (3  Shaw)  569. 

One  who,  by  means  of  fraudulent 
representations  that  he  is  acting  as 
agent  for  another  in  the  purchase  of 
goods,  obtains  possession  of  them  with 
the  purpose  and  design  of  converting 
them  to  his  own  use,  is  guilty  of  lar- 
ceny. Collins  v.  Ralli,  20  Hun  (N.  Y.) 
246' 

If  F  falsely  and  wilfully  represent  to 
B  that  his  father  is  the  owner  of  a 
horse,  and  causes  B  to  deliver  it  to  him 
as  agent  for  such  assumed  owner,  and 
F  receives  it  with  intent  to  convert  the 
horse  to  his  own  use,  he  is  guilty  of 
larceny;  and  if  R  procures  Fto  do  this, 
he  is  also  guilty  of  larceny,  though  not 
present.    State  z>.  Brown.  25  Iowa  561- 

A  man  procured  a  horse  belonging 
to  another  from  the  latter's  minor  son, 
claiming  to  have  exchanged  another 
horse  for  it.  On  demand  he  refused  to 
give  it  up,  and  afterwards  secreted  it. 
Held,  that  as  it  was  found  to  be  his  in- 
tention to  feloniously  take  and  appro- 
priate the  property, '  he  was  properly 
convicted  of  stealing  it.  People  v. 
Camp,  56  Mich.  548. 
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to  obtaining  property  by  the  false  personation  of  another,1  and 
to  obtaining  possession  of  property  as  a  bailee  under  a  pretence 
of  hiring  or  otherwise,8  as  well  as  to  the  misrepresentation  of  any 
material  fact  by  means  of  which  the  owner  is  induced  to  part 
with  the  possession  of  his  property.8  , 

Where  the  property  of  another  is  obtained  by  the  use  of  a 
false  token,  with  intent  to  appropriate  it  to  the  use  of  the  taker, 


Where  one  obtains  from  a  surveyor  a 
certificate  and  field-notes,  the  property 
of  another,  upon  a  false  pretence  that 
he  has  an  interest  in  the  land,  and 
wishes  to  return  them  to  the  general 
land  office  for  patent,  with  a  fraudulent 
intent  to  convert  them  to  his  own  use,  it 
is  larceny.  State  v.  Vickery,  19  Tex* 
326. 

1.  Com.  v.  Collins,  12  Allen  (Mass.) 
181;  note  (Larceny),  57  Am.  Dec.  279. 
But  see  to  the  contrary  Williams  v. 
State,  49  Ind.  367. 

3.  State  v.  Williams,  3c  Mo.  229; 
Com.  v.  Smith,  1  Pa.  L.  I.  Rep.  400; 
Coldwell  v .  State,  3  Baxt.  (Tenn.)  429; 
note  (Larceny),  57  Am.  Dec.  281.  See 
Case  v.  State.  26  Ala.  17;  Davison  v. 
State,  12  Tex.  App.  214. 

If  one  hire  a  horse  of  another  under 
the  pretence  that  he  wishes  him  only 
for  a  temporary  purpose,  when  in  fact 
he  designs  wholly  to  deprive  the  owner 
of  him,  and  he  actually  does  put  the 
horse  to  a  different  use  from  that  for 
which  he  hired  him,  it  is  larceny,  even 
though  he  does  not  sell  or  dispose  of 
the  horse.  Thus  obtaining  the  horse 
with  the  design  of  stealing  him  is  in  it- 
self larceny.  State  v.  Humphrey,  32 
Vt.  (3  Shaw)  569 

3.  The  obligor  In  a  bond  for  title  asked 
the  obligee  to  let  him  see  the  bond,  that 
he  might  inspect  it.  She  let  him  take 
it,  and  he  threw  it  into  the  fire  where 
it  was  consumed.  Held,  that  the  obligor 
was  guilty  of  larceny.  Dignourity  v. 
State,  17  Tex.  521. 

By  an  Agent.'— A  told  B  that  he  had 
sold  goods  for  him.  The  representation 
was  false;  but  B,  on  the  faith  of  it,  sent 
the  goods  to  G's  store,  and  A  told  C 
that  the  goods  had  been  sent  there  by 
mistake,  and  A  then  took  them  and 
converted  them  to  his  own  use.  Held, 
that  these  facts  constituted  a  larceny. 
People  v.Jackson,  3  Park.  (N.  Y.)  C. 
R.  590. 

The  fact  that  the  defendant,  an  attor- 
ney at  law.  who  had  been  employed  by 
the  complainant  to  obtain  a  divorce 
from  her  husband,  by  representations 


made  from  time  to  time  as  to  the  pro- 
gress of  the  action,  procured  from  her 
various  sums  of  money,  and  finally  the 
sum  of  $165,  upon  representations  that 
a  decree  had  been  obtained,  which  the 
judge  had  still  to  examine,  when  in 
fact  nothing  had  been  done  in  the 
action  beyond  the  preparation  of  a 
summons  which  had  never  been  served, 
will  justify  a  conviction  of  larceny  in 
the  second  degree  under  penal  code, 
^28,  531.  People  v.  Reavey,  38  Hun 
(N.  Y.)  418.  And  see  39  Hun  (N.  Y.) 
364- 

Goods  from  Shop.  —  A  person  went 
into  a  shop  and  asked  to  buy  a  chattel, 
and  was  referred  by  the  clerk  to  the 
shopkeeper,  who  refused  to  let  him 
have  it  except  on  his  father's  order; 
and  he  afterwards,  without  having  ob- 
tained such  order,  and  in  the  absence  of 
the  shopkeeper,  asked  to  see  the  chat- 
tel, and  when  it  was  shown  him  he  took 
it  from  the  counter,  told  the  clerk  that 
he  had  made  it  all  right  with  the  shop- 
keeper, and  carried  away  the  chattel. 
This  was  held  to  be  larceny.  Com.  v. 
Wilde,  5  Gray  (Mass.)  83. 

Defendant  ordered  an  overcoat  and 
pantaloons  of  a  tailor,  and  when  fin- 
ished, tried  them  on  and  approved  the 
coat,  but  did  not  take  them  away,  as  he 
said  he  hadn't  quite  money  enough  to 
pay  for  them.  Afterwards,  in  the  ab- 
sence of  the  tailor,  he  applied  to  an 
employee  for  the  garments,  who  got 
them,  and  he  asked  the  employee  to  go 
with  him  to  his  room  and  receive  the 
pay.  On  the  way  he  asked  the  employee 
to  wait  at  the  foot  of  a  flight  of  stairs 
while  he  went  up  to  get  his  key,  and 
disappeared.  Held,  that  he  was  guilty 
of  larceny.  State  v.  Hall  (Iowa),  40 
N.  W.  107. 

Conspiracy. — If  defendants  conspired 
to  deprive  a  lender  of  money  and  ap- 
propriate it  to  their  own  use.  and  in 
pursuance  thereof  one  of  them  repre- 
sented to  the  lender  that  he  desired  his 
money  for  temporary  use  in  a  game, 
and  that  he  would  return  the  same 
money  to  him  when  the  game  was 
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it  is  likewise  larceny ; 1  and  where  the  false  token  is  a  written  in- 
strument, it  need  not  be  such  as,  if  genuine,  would  be  of  legal 
validity.* 

6.  Without  the  Consent  of  the  Owner. — It  is  larceny  if  the  taking 
is  without  the  full  consent  of  the  owner  to  that  particular  taking.* 
Consent  of  a  wife  to  the  taking  of  her  husband's  property  is  not 
a  sufficient  justification,4  nor  will  the  consent  of  a  custodian  of 
the  property  be  sufficient  if  given  under  such  circumstances  as 
to  render  such  custodian  guilty  of  embezzlement.5 

It  is  not  giving  consent  to  the  taking  for  the  owner  of  property 
to  furnish  opportunities  to 'the  supposed  thief  in  order  thereby 


ended,  and  the  lender  delivered  the 
money,  not  intending  to  part  with  his 
title  to  it;  and  if  the  defendants  did  not 
intend  to  return  it,  but  to  appropriate  it 
to  their  own  use,  and  did  so  appropriate 
it  without  the  consent  of  the  lender, 
they  were  guilty  of  larceny.  Porter  z>. 
State,  23  Tex.  App.  295;  a.  c,  4  S.  W. 
8S9. 

1.  The  defendant,  applying  to  a  bank 
to  renew  a  note  for  $1,600,  and  giving 
the  cashier  a  new  note  for  $16  with  the 
same  endorser,  with  the  design  to  de- 
fraud the  bank,  and  which  note  the 
cashier  believed  to  be  for  $  1 ,600,  is  guilty 
of  larceny.  Com.  v.  Eichelburger,  1 19 
Pa.  254;  s.  c,  13  A.  422. 

Where  the  defendant,  travelling  on  a 
railroad  train  with  the  prosecutor,  ob- 
tained money  from  him  by  the  assist- 
ance of  confederates  on  the  security  of 
a  pretended  government  bond,  for  the 
pretended  purpose  of  paying  express 
charges,  and  until  he  could  go  to  the 
baggage  car  and  get  the  money  there, 
and  absconded  with  the  money,  it  was 
held  to  be  larceny.  People  v.  Rae,  66 
Cal.  423;  s.  c,  56  Am.  Rep.  102. 

The  prisoner,  a  dealer  in  jewelry, 
sent  a  memorandum  order  to  K,  an- 
other jeweler,  for  six  pairs  of  bracelets. 
The  order  was  signed  and  understood 
to  be  an  application  for  the  articles  to 
enable  him  to  sell  some  of  them  to  a 
customer,  and  it  was  understood  that  he 
should  return  the  articles  unsold,  and 
the  money  for  such  as  were  sold. 
Held,  that  the  title  to  the  articles  un- 
sold remained  in  K,  and  the  appro- 
priation of  them  to  his  own  use  by  the 
prisoner  was  larceny.  Weyman  v. 
People,  4  Hun  (N.  Y.)  511;  b.c,  6  T. 
&  C.  (N.  Y.)  694. 

a.  State  v.  Henn  (Minn.),  40  N.  W. 
564;  Garcia  v.  State.  26  Tex.  209. 

S.  See  Peck  v.  State.  9  Tex.  App.  70; 
in  which  it  was  held  that,  when  one 


authorized  by  the  owner's  agent  to  take 
up  a  certain  steer,  took  up  a  much  more 
valuable  one,  and  disposed  of  it  with 
fraudulent  intent  to  deprive  the  owner 
of  his  property  and  appropriate  it  to 
his  own  use,  he  was  guilty  of  larceny. 

4.  One  who  elopes  with  another 
man's  wife,  and  takes  also  goods  be- 
longing to  the  husband,  is  guilty  of 
larceny,  notwithstanding  such  taking  is 
at  the  express  request  of  the  wife. 
People  v.  Schuyler,  6  Cow.  (N.  Y.) 
572.  And  this  is  the  case  even  where  the 
wife  delivers  the  goods  to  her  adulterer, 
he  having  knowledge  that  she  had 
taken  them  without  her  husband's  au- 
thority. Reg.  v.  Featherstone,  26  Eng. 
Law  &  Eq.  570. 

But  in  Indiana,  it  is  held  that  a  wife 
cannot  be  guilty  of  larceny  for  stealing 
goods  of  her  husband;  and  another 
woman,  even  if  animus  furandi  is 
imputed  to  her,  cannot  be  guilty  of 
larceny  for-  acting  conjointly  with  the 
wife  in  taking  the  goods.  Lamphier  v. 
State,  70  Ind.  317. 

The  teat  of  guilt  of  one  who  took  an 
article  with  the  leave  of  one  asserted  to 
be  the  owner's  agent  is  not  whether  he 
was  in  fact  the  owner's  agent,  but 
whether  defendant  believed  him  to  be 
such.  Heskew  v.  State,  18  Tex.  App. 
275- 

6.  State  v.  McCartey,  17  Minn.  76. 

The  prisoner  A  had  the  charge  of 
the  prosecutor's  warehouse  in  which 
bags  were  kept.  The,  prisoner  B  had 
for  some  years  been  in  the  habit  of 
supplying  the  prosecutor  with  bags, 
which  were  usually  placed  outside  the 
warehouse,  and  shortly  after,  either  B 
or  his  wife  called  and  received  pay- 
ment for  them.  The  prisoner  A  went 
into  his  master's  warehouse  and  clan- 
destinely removed  twenty-four  hags 
which  had  been  marked  by  his  master 
and  placed  them  outside  the  warehouse 
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to  entrap  him,1  and  there  is  no  consent  where  the  thief  does  not 
know  whose  property  it  is  that  he  has  taken.* 

If  a  bailee  open  a  package  of  goods  entrusted  to  his  care  and 
take  away  any  part  of  the  goods  therein,  and  appropriate  them 
to  his  own  use,  it  is  larceny ; 3  but  it  is  otherwise  if  he  convert 
the  entire  package,4  and  it  makes  no  difference  whether  the  bailee 


in  the  place  where  B  used  to  deposit  the 
bags  before  payment.  Soon  after  B's 
wife  came  and  claimed  payment  for 
them,  and  B,  on  being  asked  about 
them,  said  that  he  had  placed  them 
there  an  hour  previously.  The  jury 
found  that  the  bags  had  been  so  re- 
moved in  pursuance  of  a  previous  ar- 
rangement between  thj  prisoners.  Held, 
that  A  was  rightfully  convicted  of 
larceny,  and  that  B  was  an  accessory 
before  the  fact.  Reg.  v.  Manning,  14 
Eng.  Law  &  Eq.  548. 

1.  Varner  v.  State,  72  Ga.  745;  note 
(Larceny),  57  Am.  Dec.  272. 

It  is  not  consent  to  the  taking  for  the 
owner  to  obtain  the  aid  of  a  detective, 
who,  for  the  purpose  of  detection,  joins 
the  defendant  in  a  criminal  act  de- 
signed by  the  defendant  and  carried 
into  execution  by  actual  theft.  Pigg  v. 
State,  43  Tex.  108. 

If  the  owner,  in  order  to  detect  a 
thief,  directs  a  servant  to  appear  to  en- 
courage the  design,  and  lead  him  on 
until  the  offence  is  complete,  not  in- 
ducing the  original  intent,  but  only 
providing  for  discovery,  the  thief  will 
still  be  guilty.    White  v.  State,  1 1  Tex. 

^The  accused,  desiring  to  steal  cotton, 
applied  to  another  for  the  use  of  his 
wagon.  The  person  so  applied  to  in- 
formed the  owner,  who  instructed  him 
to  let  the  accused  have  the  wagon  and 
go  with  him,  in  order  to  catch  him,  if 
he  attempted  to  carry  out  his  purpose. 
This  was  done;  the  defendant  left  the 
wagon  and  placed  his  hand  upon  a  bale 
of  cotton,  when  the  owner  and  others, 
concealed  near  by,  arrested  him.  Held, 
that  the  accused  was  guilty  of  an  at- 
tempt to  commit  a  larceny.  The  ani- 
mus furandi  was  not  affected  by  the 
conduct  of  the  owner.  Varner  v.  State, 
72  Ga.  745. 

8.  Lawrence  v.  State,  20  Tex.  App. 
536- 

The  owner  of  a  bucket  of  peas,  hav- 
ing taken  them  to  market  for  sale,  and 
having  occasion  to  go  some  distance  to 
enquire  the  price  of  peas,  set  his  bucket 
down  in  a  cart  whose  owner  was  ab- 
sent when  the  bucket  was  placed  in  it 


and  who,  when  about  to  leave  the 
market,  raised  the  bucket  and  asked, 
"  Whose  property  are  they  ?"  The  de- 
fendant took  the  bucket,  whereupon 
the  owner  of  the  cart  told  him  he  must 
give  it  to  the  true  owner  when  he  re- 
turned. When  the  owner  returned  he 
found  his  bucket  gone,  and  went  after 
the  defendant  who  had  placed  beats 
and  lettuce  upon  the  bucket  and  was 
insolent  and  unwilling  to  surrender  it. 
Held,  to  be  larceny.  State  v.  Farrow. 
Phil.  (N.  C.)  L.  161;  s.  c,  93  Am.  Dec. 
535- ' 

8.  State  v.  Falrclough,  29  Conn.  47; 
Robinson  v.  State,  1  Coldw.  (Tenn.) 
120;  s.  c,  78  Am.  Dec.  487;  Reg.  v. 
Poyser,  4  Eng.  Law  &  Eq.  565. 

If  several  packages  of  goods  are  de- 
livered to  a  common  carrier  to  be  trans- 
ported in  a  body,  as,  for  instance,  a 
wagon  load,  an  abstraction  of  one 
entire  package  constitutes  a  taking  in 
the  sense  of  larceny.  Com.  v.  Brown, 
4  Mass.  580.  See  Dame  v.  Baldwin,  8 
Mass.  518;  note  (Larceny),  57  Am. 
•  Dec.  282. 

A  carrier  entrusted  with  pig  iron  in 
bars,  for  transportation,  appropriated  a 
part  to  his  own  use  with  felonious  in- 
tent, and  delivered  the  remainder  at 
the  port  of  consignment.  Held,  larceny, 
not  mere  embezzlement.  The  pig  iron 
being  in  a  condition  in  which  it  is,  in 
commerce,  usually  transferred  in  bulk, 
by  weight  and  not  by  count,  the  sepa- 
ration of  a  part  was  a  trespass  such  as 
constitutes  the  conversion  of  larceny. 
Nichols  v.  People,  17  N.  Y.  114. 

The  crime,  under  the  Georgia  code, 
$  4408,  of  simple  larceny  from  a  vessel, 
held  to  be  complete  when  a  box  of 
shoes  had  been  opened  and  the  shoes 
taken  out  of  it  and  concealed  in  the 
vessel,  though  not  carried  out  of  the 
vessel.  Metzell  v.  State,  60  Ga.  264. 

Common  Law. — A  bailee  could  not  be 
guilty  of  larceny  at  common  law,  by 
a  fraudulent  conversion  of  the  deposit. 
Wright  v.  Lindsay,  20  Ala.  428. 

4.  State  t>.  Fairclough,  29  Conn.  47; 
Robinson  v.  State,  1  Coldw.  (Tenn.) 
120;  s.  c,  78  Am.  Dec.  487. 

A  left  his  trunk  unlocked,  there  being 
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was  such  with  or  without  hire.1  But  in  many  States  any  bailee 
who  converts  property  bailed  to  him,  with  intent  to  steal  it,  may 
be  indicted  for  larceny*  A  consent  obtained  by  false  pretences 
is  not  such  a  consent  as  will  relieve  the  taker  from  the  conse- 
quences of  the  taking.3 

7.  A  Felonious  Intent — To  constitute  the  crime  of  larceny  a 
felonious  intention  is,  as  a  general  rule,  an  indispensable  ingre- 
dient ; 4  and  the  intent  once  existing,  the  fact  that  the  taker 


money  in  it,  with  B,  telling  him  to  keep 
the  room  secured.  In  A's  absence.  B 
took  a  double  eagle  and  applied  it  to  his 
own  use.  This  was  held  to  be  larceny. 
If  the  money  itself  had  been  handed  to 
B  to  keep  safely,  and  he  had  applied  it 
to  his  own  use,  it  would  only  have  been 
a  trespass.  But  here  the  trunk,  and  not 
the  money,  was  left  with  him.  Robin- 
son v.  State,  i  Coldw.  (Tenn.)  wo;  s. 
c,  78  Am.  Dec.  487. 

1.  State  v.  Fairclough,  29  Conn.  47. 

S.  People  v.  Poggi,  19  Cal.ooo;  Com. 
v.  Chathams,  50  Pa.  St.  181 ;  s.  c,  38 
Am.  Dec.  539;  Defrese  v.  State,  3 
Heisk.  (Tenn.)  53;  State  v.  White,  2 
Tyler  (Vt.)  352;  note  (Larceny),  57 
Am.  Dec.  280. 

Money  collected  by  a  sheriff  for  taxes, 
is  the  property  of  the  county  in  his 
hands.  Under  Oreg.  Crim.  Code,  414, 
§  559,  his  conversion  of  the  same  to  his 
own  use  is  larceny.  State  v.  Dale,  8 
Oreg.  229. 

Under  the  Pennsylvania  act  of  as- 
sembly of  March  31st,  i860,  §  108,  one 
to  whom  a  mare  was  delivered  to  sell 
may  be  indicted  for  larceny  as  a  bailee. 
Com.  v.  Maker,  11  Phila.  (Pa.)  425. 

Defendant  borrowed  a  horse  in  In- 
dian Territory  and  brought  it  into 
Texas,  where  he  sold  it  without  the 
owner's  consent,  with  the  fraudulent 
intent  to  convert  the  property  to  his  own 
use.  Held,  that  he  was  guilty  of  theft 
under  act  Texas,  March  8th,  1^87,  which 
declares  that  any  person  having  pos- 
session of  personal  property  as  bailee, 
etc.,  who  shall,  without  the  owner's  con- 
sent, fraudulently  convert  the  same  to 
his  own  use,  shall  be  guilty  of  theft. 
Brooks  v.  State  fTex.),  9  S."W.  562. 

At  common  law  a  bailee  who  had 
acquired  possession  of  goods  without 
any  intent  at  the  time  to  steal  them, 
could  not,  during  the  continuance  of 
the  bailment,  commit  larceny  as  to  such 
goods,  unless  he  broke  the  bulk  or 
package;  but  $  3130  of  the  code  of  Ala- 
bama, makes  no  such  exception;  it  in- 
cludes any  person  who  commits  either 


one  of  the  acts  denounced  by  it  with  the 
felonious  intent  indicated  by  its  terms; 
it  embraces  the  carrying  away,  etc.,  of 
"any  slave,"  whether  in  the  actual  pos- 
session of  the  owner  or  of  a  bailee,  or 
in  the  merely  constructive  possession 
of  the  owner.  Spivey  %:  State,  26  Ala. 
90. 

S.  The  accused,  by  false  pretences  to 
the  owner  of  the  goods,  induced  him  to 
send  them  to  S,  and  then,  by  false  pre- 
tences to  S,  procured  the  delivery  of 
them  to  himself.  Held,  a  ■  case  of 
larceny,  not  of  obtaining  goods  by  false 
pretence.  The  title  to  the  goods  in  the 
hands  of  S,  remained  in  the  original 
owner;  and  when  they  were  procured 
from  S,  it  was  without  any  assent  of 
such  owner.  People  i».  Jackson,  3  Park. 
(N.  Y.)  Cr.  590. 

4.  Williams  v.  State,  26  Ala.  85; 
Phelps  v.  People,  55  111  334;  Smith  v. 
Shultz,  2  111.  (1  Scam.)  490;  s.  c,  32 
Am.  Dec.  33;  Umphrey  v.  State,  63 
Ind.  223;  Hart  v.  State,'  57  Ind.  102; 
Offert  v.  Earlywine,  4  Blackf.  (Ind.) 
460;  s.  c,  32  Am.  Dec.  40;  State  v. 
Ware,  62  Mo.  597;  McDaniel  v.  State, 
16  Miss.  (8  Sined.  &  M.)  401;  s.  c,  47 
Am.  Dec.  93;  McCourt  v.  People,  64 
N.  Y.  5S3;  Abrams  v.  People,  6  Hun 
(N.  Y.)  491;  Robinson  v.  State,  « 
Coldw.  (Tenn.)  120;  s.  c,  78  Am.  Dec. 
487;  Guest  v.  State,  24  Tex.  App.  235, 
s.  c,  5  S.  W.  840;  Landin  v.  State,  10 
Tex.  App.  63. 

The  purpose  of  New  York  Penal 
Code,  §  528,  was  not  to  make  every 
case  of  trespass  or  trover  larceny.  It 
was  doubtless  to  change  the  tormer 
general  rule  of  law  that  the  crime  of 
larceny  necessitated  a  trespass.  But  it 
does  not  obviate  the  need  of  establish- 
ing by  proof,  a  criminal  intent  as  an 
element  of  the  crime  of  larceny.  To 
constitute  larceny  the  property  must 
have  been  taken  feloniously  or  be  se- 
creted withheld  or  appropriated  with 
felonious,  that  is,  criminal,  intent.  Peo- 
ple v .  Grim,  5  N.  Y.  Crim.  R.  317. 

Under  Paschal's  Tex.  Dig.,  art.  2385, 
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changes  his  mind  and  returns  the  property  or  pays  for  it  does 
not  purge  the  offence  of  larceny  ;*  a  wrongful  taking  without 
such  intent  is  a  mere  trespass.* 

This  intent  must  have  been  either  to  appropriate  the  property 
to  the  use  and  benefit  of  the  taker,3  though  he  need  not  neces- 


tnaking  theft  to  consist  in  intentionally 
depriving  the  owner  of  his  property, 
the  fact  that  it  was  obtained  with  his 
consent,  and  without  false  pretext,  is 
immaterial.  Koenio  v.  State,  4  Tex. 
App.  173. 

Marking  a  hog,  or  altering  the  mark 
of  a  hog,  is  not  felony,  unless  done  with 
intent  to  steal  or  convert  it  to  the  use 
of  the  person  doing  it.  State  v.  Mat- 
thews, 20  Mo.  (5  Bennett)  $5. 

If  a  hostler  in  charge  of  a  horse  takes 
him  away,  animus  furandi,  it  is  a  fel- 
ony; if  he  takes  him  away  only  to  use. 
him  and  then  return  him  again,  it  is  a 
breach  of  trust.  State  v.  Self,  1  Bay 
(S.  Car.)  242. 

Where  A  was  standing  in  fhe  street 
holding  money  in  his  hand,  which  he 
was  counting,  and  I,  passing  by.  took  it 
out  of  his  hand  and  walked  off,  using 
no  force  bevond  what  was  necessary  to 
withdraw  the  money,  under  the  statute 
of  Virginia  the  act  was  grand  larceny  if 
done  animus  furandi.  Johnson  v.  Com., 
24  Gratt.  (Va.)  555. 

Evidence  of  intent. — In  order  to  a 
conviction  for  theft  there  should  be 
clear  evidence  that  the  taking  was  with 
fraudulent  intent,  so  held,  as  to  one's 
taking  after  request  refused,  an  eight 
gallon  keg  of  syrup,  the  taker  having 

f>reviously  proposed  to  pay  for  it  in 
abor.  Wain  v.  State,  11  Tex.  App. 
304.  Compare  Lawrence  v.  State,  11 
Tex.  App.  30$;  Ainsworth  v.  State,  11 
Tex.  App.  339. 

In  larceny,  the  criminal  intention 
constitutes  the  offence.  Where  the  act 
is  done  clandestinely,  or  where  there  is 
an  effort  to  conceal  the  possession  of 
another's  property,  or  prevent  the 
owner  from  discovering  it,  there  is  evi- 
dence of  felonious  intent;  but  taking 
another's  property  by  mistake  or  acci- 
dent is  not  felony.  Long  v.  State,  11 
Fla.  295. 

To  constitute  the  offence  of  larceny, 
the  goods  alleged  to  have  been  stolen 
must  have  been  wrongfully  or  fraudu- 
lently taken  and  carried  away,  with  the 
intent  to  convert  them  to  the  taker's 
own  use,  and  make  them  his  own  prop- 
erty; if  there  be  no  such  intention,  it 
amounts  to  a  trespass  only,  and  not  a 


larceny.  If  the  taking  be  open  and  in 
the  presence  of  the  owner,  or  of  other 
persons,  it  carries  with  the  evidence 
that  it  is  only  a  trespass.  McDaniel  v~ 
State,  8  Smed.  &  M.  (Miss.)  401. 

Intent  Hot  Necessary. — Under  Ver- 
mont, Rev.  Laws,  §  3616,  providing 
that  if  an  insurance  agent  appropriate 
money  received  by  him  as  such  agent, 
and  neglect  to  pay  it  over  within  thirty 
days  after  notice,  he  shall  be  guilty  of 
larceny.  A  person  may  be  guilty  without 
felonious  intent.  State  v.  Hopkins,  56 
Vt.  250. 

1.  State  v.  Scott,  64  N.  Car.  586; 
State  v.  Bolander,  71  Iowa  706;  s.  c,  29 
N.  W.  602. 

2.  Witt  v.  State,  6  Mo.  671;  Trafton, 
v.  State,  5  Tex.  App.  480;  -People  v. 
Phelps,  49  How.  (N.  Y.)  Pr.  437. 

To  constitute  larcenv,  the  property 
must  be  taken  animus  furandi.  Taking 
a  bird  cage  of  trifling  value  from  a 
neighbor's  yard,  through  mischief  only,, 
is  not  larceny.  Crocheson's  Case,  1 
City  H.  Rec.  (N.  Y.)  177.  See  H ad- 
ley  s  Case,  5  City  H.  Rec.  8;  Hissott's. 
Case,  5  City  H.  Rec.  137. 

Taking  a  stray  animal  openly ,  and  un- 
der claim  that  the  owner  has  forfeited 
his  property  in  it,  is  not  larceny.  Debbs 
v.  State,  43  Tex.  650. 

3.  State  v.  Hawkins,  8  Port.  (Ala.) 
461;  s.  c,  33  Am.  Dec.  294;  Coon  v.. 
State,  13  Smed.  &  M.  (Miss.)  246; 
Witt  v.  State,  6  Mo.  671 ;  People  v. 
Woodward,  31  Hun  (N.  Y.)  57;  Willis 
v.  State,  24  Tex.  App.  586;  s.  c,  6  S. 
W.  856;  note  (Larceny),  57  Am.  Dec. 
274. 

If  A  unlawfully  takes  the  hogs  of  B- 
with  intent  to  mark  them  with  his  ow.i 
mark,  and  does  so  mark  them  with  in- 
tent to  claim  and  use  them  as  his  own,, 
knowing  them  to  belong  to  A,  the 
offence  of  larceny  would  seem  to  be- 
complete.  Scott  v.  Harbor,  18  Cal.  704.. 

Larceny  of  a  slave  is  the  taking  a 
slave  with  felonious  intent;  that  is,  the 
possession  must  be  acquired  auimo 
furandi,  or,  as  the  civil  law  expresses  it, 
lucri  causa,  with  intent  to  apply  the 
slave  to  the  taker's  own  use.  White  v.. 
State,  1 1  Tex.  476.. 

Shooting  and  skinning  another's  cat- 
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sarily  .dispose  of  it,  to  establish  such  intent,1  or  to  wholly  and 
permanently  deprive  the  owner  of  it ; 2  and  taking  property  with 
intent  to  conceal  it  for  the  purpose  of  inducing  the  owner  to 
offer  a  reward  for  its  return,  and  to  obtain  the  reward,  is  sufficient 
to  constitute  the  crime.3 

Some  of  the  States  have  adopted  the  rule  that  the  intent  need 
not  necessarily  be  to  appropriate  the  property  to  the  use  of  the 
taker  only,  but  that  an  intent  to  convert  it  to  the  use  of  any  per- 
son other  than  the  owner  is  sufficient.4    The  intent  of  the  per- 


tle  with  the  fraudulent  intention  to  ap- 
propriate their  hides  constitutes  a  theft 
of  the  cattle.  McPhail  v.  State,  9  Tex. 
App.  164. 

Place  of  Use. — To  constitute  larceny 
it  is  not  important  that  the  intention  of 
the  prisoner  should  be  to  convert  the 
property  to  his  own  U6e  in  the  county 
where  it  was  taken.  State  v.  Ware,  10 
Ala.  814. 

Evidence. — Taking  money  with  intent 
to  appropriate  it  to  the  payment  of 
a  debt  due  to  the  taker  from  "the  party 
from  whom  it  is  taken  is  sufficient  evi- 
dence of  a  conversion  to  the  taker's 
own  use  to  constitute  larceny.  Com.  v. 
Stebbins,  8  Gray  (Mass.)  492. 

1.  Davis  v.  State.  10  Lea  (Tenn.)  707. 

2.  People  v.  Juarez,  28  Cal.  380; 
Kelly  v.  State,  14  Ind.  36;  Warden  v. 
State,  60  Miss.  638;  Delk  v.  State,  64 
Miss.  77;  s.  c,  1  So.  9;  Hamilton  v. 
State,  35  Miss.  (6  George)  214;  State  v. 
Slingerland,  19  Nev.  135;  s.  c,  7  P.  280; 
Stater.  Davis,  38  N.J.  L.  176;  State  v. 
South.  28  N.  J.  (4  Dutch.)  28;  s.  c,  75 
Am.  Dec.  250;  People  v.  Phelps,  49 
How.  (N.  Y.)  Pr.  437;  Fields  v.  State, 
6  Coldw.  (Tenn.)  524;  Dignowitty  v. 
State,  17  Tex.  521;  I.andin  v.  State,  10 
Tex.  App.  63;  U.  S.  r.  Durkee,  Mc- 
All  (U.  S.)  196;  note  (Larceny),  57 
Am.  Dec.  275. 

The  obtaining  of  a  parcel  from  a 
carrier  by  falsely  pretending  to  be  the 
owner,  if  done  with  intent  to  deprive 
the  owner  of  the  same  and  to  appropri- 
ate it,  is  theft.  Madden  v.  State,  1  Tex. 
App.  204. 

If  a  horse  be  taken  with  intent  to  de- 
prive the  owner  of  the  property  it  is 
larceny,  though  the  horse  may  not  be 
sold  or  disposed  of  by  the  defendant. 
Davis  v.  State,  10  Lea  (Tenn.)  707. 

A,  the  holder  of  a  bond  executed  by 
B  to  C,  met  B,  and  supposing  that  he 
intended  to  pay  it,  took  it  from  his 
pocket  book  and  held  it  in  his  left  hand 
while  he  searched  with  his  right  hand 
for  a  pencil  to  calculate  the  interest,  and 


while  thus  searching,  B  snatched  the 
bond,  and  supposing  that  B  wished  to 
look  at  it.  he  made  no  objection.  B  put  - 
the  bond  into  his  mouth,  chewed  it  up 
and  threw  it  aside,  A  supposing 
he  had  swallowed  it.  At  the  time  B 
supposed  that  the  bond  still  belonged  to 
C,  who  had  treated  him,  as  he  thought, 
badly,  and  against  whom  he  was  very 
much  incensed.  Held,  that  the  taking 
of  the  bond  was  larceny.  Vaughn  v. 
Com.,  10  Gratt.  (Va.)  758. 

The  fact  that  a  person  takes  a  horse 
from  the  premises  of  its  owner  without 
his  knowledge  or  consent,  rides  a  cer- 
tain distance  and  abandons  it  after  re- 
moving and  concealing  the  saddle  and 
blanket,  shows  an  intent  to  permanently 
deprive  him  of  his  property,  although 
defendant  testified  that  he  expected 
some  one  to  take  the  property  back,  or 
that  he  expected  the  animal  to  stray 
back.  State  v.  Ward,  19  Nev.  297;  s.c, 
10  P.  1.33. 

Intent  to  Destroy. — The  defendant 
surreptitiously  took  the  mule  of  M  and 
led  it  into  a  swamp  and  killed  it.  There 
was  ill  feeling  between  him  and  the 
owner,  and  the  evidence  tended  to 
show  that  the  taking  was  done  with  no 
desire  for  gain,  but  solely  for  malice. 
Held,  that  such  taking  was  larceny. 
Warden  v.  State,  60  Miss.  638.  See 
also  note  (Larcem-).  57  Am.  Dec.274. 

No  Intent  to  Deprive. — An  indentured 
servant  taking  a  horse  for  the  purpose 
of  escaping  pursuit  when  running  away, 
but  without  any  intention  of  depriving 
the  owner  of  his  property,  is  not  guilty 
of  larceny.  State  v.  York,  5  Harr. 
(Del.)  493. 

3.  Berry  v.  State,  31  Ohio  St  219. 

4.  State  v.  Wellman,  34  Minn.  321. 
See  N.  G.  Penal  Code,  $  528. 

Felonious  intent  in  larcenv  need  not 
be  intent  to  benefit  the  offender  pe- 
cuniarily; an  intent  to  serve  either  him- 
self or  another,  though  not  pecuniarily, 
would  be  sufficient.  Dignowitty  v. 
State,  1 7  Tex.  52 1 ;  s.  c,  67  A  m.  Dec.  670. 
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son  committing  a  crime  must  be  determined  from  his  acts  and 
the  circumstances  of  the  case.1 

The  felonious  intention  which  is  essential  to  the  crime  of  lar- 
ceny must,  as  a  general  rule,  exist  at  the  very  time  of  the  taking ; 
no  subsequent  intent  will  render  the  previous  taking  felonious.* 
This  rule  does  not,  however,  apply  to  a  bailee  or  to  a  person  to 
whom  property  is  delivered  for  some  specific  purpose.8  Some 
decisions  have  been  made  adopting  the  opposite  principle,  that 
the  felonious  intent  need  not  have  existed  at  the  time  possession 


1.  People  v.  Phelps, 49  How.  (N.  Y.) 
pr-  437- 

2.  Weavers.  State,  77  Ala.  26;  Ful- 
ton v.  State,  8  Eng.  (Ark.)  168;  People 
v.  Smith,  23  Cal.  280;  Keely  v.  State, 
14  Ind.  36;  State  v.  Wood,  46  Iowa 
116;  State  v.  Conway,  18  Mo.  (3  Ben- 
nett) 321;  Slate  v.  Watson,  41  N.  H. 
533t  Wilson  v.  People,  39  N.  Y.  459; 
Macino  v.  People,  12  Hun  (N.  Y.)  127; 
s.  c,  13  N.  Y.  Supr.  Ct.  509;  People  v. 
Moore,  37  Hun  (N.  Y.)  84;  Lancaster 
v.  State,  3  Coldw.  (Tenn.)j4o;  s.  c,  91 
Am.  Dec.  288;  People  v.  Call,  1  Denio 
(N.  Y.)  120;  s.  c,  43  Am.  Dec.  655; 
Billard  v.  State,  30  Tex.  367;  s.  c,  49 
Am.  Dec.  317;  Stokely  v.  State,  24 
Tex.  App.  509;  s.c,  6  S.  W.  538;  Wil- 
son v.  State,  20  Tex.  App.  662;  Mor- 
rison v.  State,  17  Tex.  App.  34;  s.  c,  50 
Am.  Rep.  120;  Wolf  v.  State,  14  Tex. 
App.  210;  Dow  v.  State,  12  Tex.  App. 
343;  Q,uitzow  i'.  State,  1  Tex.  App.  65; 
note  (Larceny),  57  Am.  Dec.  273. 

If  a  person  professes  to  take  a  mule 
as  an  estray,  intending  at  the  time  to 
steal  it,  he  "is  guilty  of  larceny,  for  in 
such  case  the  taking  is  a  trespass  which 
the  intent  makes  larceny.  Beatty  v. 
State,  61  Miss.  18. 

If  one  uses  for  his  own  purposes  a 
certified  check  delivered  to  him  only  to 
purchase  silver  for  the  bank,  his  intent 
at  the  time  of  taking  the  check,  to  steal 
it,  renders  him  guilty  of  larceny;  the 
check  remaining  the  property  of  the 
bank.   People  v.  Abbott,  53  Cal.  284. 

If  one  receives  a  bank  note  or  other 
money  to  be  changed,  and  places  it  in 
his  pocket  with  the  fraudulent  intent  at 
the  time  of  converting  it  to  his  own 
use,  and  refuses  to  deliver  it  or  the 
change  on  demand,  he  may  be  convicted 
of  larceny.    Levy  z:  State,  79  Ala. 

A  servant  picked  up  a  ring  in  the 
house  of  her  mistress  knowing  it  to 
have  been  accidentally  dropped  by  the 
latter  and  to  belong  to  her,  and  when 
questioned  a  few  minutes  afterwards, 


denied  having  taken  it,  and.  having 
concealed  it,  within  a  few  weeks  car- 
ried it  to  a  distant  city  and  offered  it  for 
sale.  Held,  that  she  had  committed 
the  crime  of  theft  at  common  law. 
State  v.  Cummings,  33  Conn.  260;  s.  c, 
89  Am.  Dec.  208. 

In  California,  if  a  person  take  prop- 
erty without  intent  to  steal  at  the  time 
he  receives  it,  he  is  indictable  under  the 
act  concerning  crimes  and  punishments. 
People  v.  Smith,  23  Cal.  280. 

Proof  of  Intent. — It  is  not  necessary 
that  the  intent  should  be  established  by 
positive  testimony;  but  if  the  defend- 
ant took  money  from  the  person  of  the 
owner,  or  from  any  place  in  which  he 
had  put  it,  such  taking  being  tortious, 
a  felonious  intent  subsequently  con 
ceived  and  executed  would  constitute 
larceny.  Weaver  v.  State,  77  Ala. 
26. 

3.  State  v.  Stone,  68  Mo.  10 1;  Phelps 
v.  People,  72  N.  Y.  334;  People  v. 
Moore,  37  Hun  (N.  Y.)8-4;  Dignowitty 
v.  State,  17  Tex.  521. 

A  person  is  guilty  of  larceny  who, 
without  any  present  intention  of  theft 
obtains  possession  of  another's  team  by 
falselv  and  fraudulently  pretending 
that  lie  wanted  to  drive  it  to  a  certain 
place  to  be  gone  a  specified  time,  when, 
in  fact,  he  intended  to  go  to  a  more 
distant  place,  and  to  be  absent  a  longer 
time,  and  who,  while  thus  in  possession, 
converts  the  team  to  his  own  use  with 
a  felonious  intent.  State  v.  Coombs,  55 
Me.  477;  s.  c,  92  Am.  Dec.  610. 

In  Texas,  however,  it  has  been  held 
that  to  make  one  who  sells  a  horse 
which  he  has  hired  guilty  of  theft,  the 
felonious  intent  must  have  existed  at  the 
time  the  horse  was  taken  into  the  pos- 
session of  the  hirer.  Morrison  v.  State, 
17  Tex.  App.  660. 

And  In  New  York  it  was  held  that  it  is 
not  enough  that  the  prisoner  have  such 
intent  at  the  time  of  converting  the 
property  to  his  own  use.  Wilson  v. 
People,  39  N.  Y.  459. 
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was  acquired,  if  it  is  afterwards  conceived  at  the  time  of  the  con- 
version.1 

m.  Who  Mat  Commit  the  Optekce.— As  to  who  may  commit 
the  crime  of  larceny,  the  general  rule  of  criminal  responsibility 
applies,  that  anyone  who  possesses  sufficient  mental  ability  to 
distinguish  right  from  wrong  and  to  discern  that  he  was  doing  a 
wrong  act,  and  to  know  what  is  wrong  as  distinguished  from 
what  is  right,  is  responsible  to  the  law  and  subject  to  punishment 
for  his  criminal  acts.* 

The  general  owner  of  goods  may  steal  them  from  a  special 
owner,8  a  lien  holder  *  a  mortgagee  5  or  a  bailee ; 6  and  a  custodi- 
an or  bailee,  notwithstanding  his  possession  of  the  property,  may 
still  be  guilty  of  stealing  it.' 

1.  With  Reference  to  the  Degree  of  Crime— a.  Principals.— All 
persons  who  counsel,  aid,  abet  or  advise  a  larceny  are  principals, 
and  equally  guilty  with  those  who  actually  commit  the  offence,8 


1.  Beatty  v.  State,  6i  Miss.  18;  Ellis 
7'.  People,  21  How.  (N.  Y.)  Pr.  356; 
People  v.  Call,  1  Den.  (N.  Y.)  120. 

a.  Whart.  Cr.  L.  (9th  ed.).  $  34;  U. 
S.  v.  Shutts,  6  McLean  (U.  S.)  121; 
Com.  v.  Heath,  11  Gray  (Mass.)  303; 
Com.  v.  Rogers,  7  Mete.  (Mass.)  500; 
Willis  v.  People,  32  N.  Y.  715;  People 
v.  Coffman,  24  Cal.  230;  People  v. 
Sprague,  2  Park.  (N.  Y.)  Cr.  43.  See 
Brown  v.  State,  356a.  232;  Gibson  v. 
State,  35  Ga.  224. 

One  who  is  deaf  and  dumb  may  be 
put  on  trial  for  larceny.  Com.  v.  Hill, 
14  Mass.  207.  And  a  slave  may  commit 
larceny  by  feloniously  taking  his  mas- 
ter's goods.  Oxford  v.  State,  33  Ala. 
416. 

Presumption  of  Responsibility. — Every 
man  is  presumed  to  possess  a  sufficient 
degree  of  reason  to  be  responsible  for 
his  crimes  until  the  contrary  is  proven 
and  the  burden  of  proof  is  on  the  de- 
fendant. State  v.  Lawrence,  57  Me. 
574- 

Responsibility  —  How  Ascertained. — 

Whether  or  not  a  person  can  distinguish 
between  right  and  wrong  is  best  ascer- 
tained, not  by  any  theory  as  to  the 
nind,  but  by  the  acts  of  the  party. 
The  concealment  of  the  offence,  an  en- 
ieavor  to  elude  the  officers  of  justice 
by  an  escape,  a  judicious  use  of  the 
money,  all  show  a  knowledge  of  the 
affence.  U.  S.  v.  Shults, 6 McLean  (U. 
S.)  121. 

3.  Adams  v.  State,  45  N.  J.  L.  448; 
note  (Larceny),  57  Am.  Dec.  278. 

4.  People  v.  Long,  50  Mich.  249; 
note  (Larceny),  57  Am.  Dec.  282. 

5.  People  v .  Stone,  16  Cal.  369. 


6.  Jones  v.  Jones,  71  Cal.  89;  s.  c,  11 
P.  817;  People  v.  Stone,  16  Cal.  369; 
Palmer  v.  People,  10  Wend.  (N.  Y.) 
165. 

7.  See  Powell  v.  State,  34  Ark.  693; 
Com.  v.  Berry,  99  Mass.  42S;  Phillips  v. 
People,  72  N.  Y.  334;  State  v.  Jarvis, 
63  N.  Car.  556;  State  v.  Schurgen,  20 
Wis.  74;  State  v.  Fairclough,  29  Conn. 
47;  Robinson  v.  State,  1  Coldw.  (Tenn.) 
120;  s.  c,  78  Am.  Dec.  487. 

8.  Hogsett  v.  State,  40  Miss.  522; 
State  v.  Stroud,  95  N.  Car.  626;  State 
v.  Gaston.  73  N.  Car.  93. 

One  who,  in  pursuance  of  a  precon- 
certed plan  devised  by  himself,  remains 
below  stairs  in  his  own  house  while  his 
confederates  above  secretly  and  by 
night  take  the  pantaloons  and  money  of 
a  lodger  there  and  bring  them  down 
and  then  deliver  the  money  to  him,  may 
be  convicted  of  larceny  as  a  principal. 
Com.  v.  Lucas,  2  Allen  (Mass.)  179. 

On  a  trial  for  theft  of  cattle,  the  mere 
fact  that  the  accused  was  acting  as  the 
hired  hand  of  another  is  no  defence,  if 
he  knew  that  his  employer  was  causing 
them  to  be  driven  off' with  intent  to 
steal  them.  Taylor  v.  State,  5  Tex. 
App.  529;  Murphy  v.  State,  o  Tex. 
App.  420. 

Where  a  larceny  is  accomplished  by 
means  of  an  agent,  the  contriver  is 
guilty  as  principal  if  he  had  felonious 
intent,  and  the  agent  was  wholly  inno- 
cent. People  v.  McMurrav,  4  Park. 
(N.  Y.)Cr.  234. 

If  larceny  from  the  house,  or  any 
other  offence  not  capital,  committed  by 
a  slave  has  been  done  by  the  procure- 
ment of  a  free  white  person,  the  law 
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even  though  they  be  not  actually  present  at  the  time  the  prop- 
erty is  taken.1  But  one  who  had  nothing  to  do  with  the  original 
taking  cannot  be  considered  a  principal,  no  matter  how  criminal 
his  subsequent  conduct  may  have  been.* 

In  petit  larceny,  on  account  of  the  smallness  of  the  felony,  all 
are  considered  as  principals.3 

b.  Accessories. — Where  one  procures  the  commission  of  a 
larceny  by  an  agent  who  is  cognizant  of  the  character  of  the  act, 
he  is  an  accessory,4  as  is  also  one  who  is  concerned  in  the  act  or 
interested  in  the  spoils.6  But  in  South  Carolina  there  are  no 
accessories  before  the  fact.8 

An  accessory  to  larceny,  either  before  or  after  the  fact,  cannot 
be  convicted  as  a  principal.7 

IV.  Subjects  of  Larceny — 1.  Things  Savoring  of  the  Realty.— 
Things  attached  to  the  freehold  are  not  subjects  of  larceny.8 
This  common  law  rule,  however,  applies  only  to  things  issuing 
out  of  or  which  adhere  to  the  freehold,  and  not  to  personal  chat- 
tels which  are  constructively  annexed  thereto,9  and  after  things 


substitutes  him  or  her  in  the  place  of 
the  slave,  and  treats  them  as  principals 
in  the  crime.    Berry  v.  State,  10  Ga. 

One  .may  be  a  principal  in  the 
crime  of  larceny,  although  the  crime  is 
complete  as  to  the  stolen  property,, 
who  carries  it  away,  his  intent  at  the 
time  of  carrying  it  away  determining 
his  guilt.  That  others  first  stole  the 
property  does  not  lessen  the  crime  of 
him  who  subsequently  steals  the  same 
property  from  them.  Conner  v.  State, 
25  Ga.  515. 

1.  Watson  v.  State,  21  Tex.  App. 

One  who  induces  a  Chinaman  to  ac- 
company him  to  the  house  of  a  woman  in 
order  that  his  money  might  be  stolen, 
held  to  be  a  principal  offender,  although 
not  present  at  the  moment  of  the  lar- 
ceny.  Wells  v.  State,  4  Tex.  App.  20. 

9.  Collins  v.  State,  24  Tex.  App.  141; 
s.  c,  5  S.  W.  848. 

Under  the  Connecticut  statute,  how- 
ever, a  receiver  of  stolen  goods,  knowing 
them  to  be  such,  may  be  prosecuted  as 
a  principal.  State  v.  Weston,  9  Conn. 
327- 

8.  State  v.  Henderson,  35  La.  An. 
45;  Ward  v.  People,  6  Hill  (N.  Y.) 
144;  affirming  3  Hill  (N.  Y  )  395;  and 
see  Sherman  s  Case,  6  City  H.  Rec.  2. 

4.  People  v.  McMurray,  4  Park.  (N. 
Y.)  C.  R.  234. 

6.  Rex  v.  Manning,  14  Eng.  Law  & 
Eq.  548. 

A  person  is  guilty  of  aiding  and  abet- 


ting a  larceny  if,  in  accordance  with  a 
previous  agreement  and  arrangement, 
he  takes  care  of  the  family  of  the  felon 
while  the  latter  is  disposing  of  the 
stolen  property.  State  v.  Stanley,  48 
Iowa  221. 

6.  State  v .  Stroud.  95  N.  Car.  626. 

7.  Norton  v.  People,  8  Cow.  (N.  Y.) 
»37- 

8.  State  v.  Hall,  5  Harr.  (Del.)  492; 
Bradford  v.  State,  6  Lea  (Tenn.)  634. 

Cultivated  fruit  is  not  the  subject/J»f 
larceny.    Bartlett  v.  Brown,  6  R.  I.  37. 

The  fixtures  of  a  building  are  not 
subjects  of  larceny  in  Louisiana.'  See 
State  v .  Davis,  22  La.  An.  77. 

A  nugget  of  gold  separated  from  the 
vein  by  natural  causes  savors  of  the 
realty  and  is  not  a  subject  of  larceny 
until  after  its  removal  from  the  pile  of 
rocks  by  other  causes.  State  v.  Burt, 
64  N.  Car.  619. 

Malicious  Trespass. —  Severing  and 
taking  away  by  one  act,  a  growing  crop, 
of  the  value  of  $25  or  less,  is  not  a 
criminal  offence  unless  charged  to  have 
been  done  maliciously,  and  if  so  charged 
it  is  a  misdemeanor,  a  "malicious  tres- 
pass," but  it  is  not  stealing.  Comfort 
v.  Fulton,  39  Barb.  (N.  Y.)  56;  s.  c, 
13  Abb.  Pr.  276. 

B.  Jackson  v.  State,  11  Ohio  St.  104. 

A  key  In  a  door  may  be  the  subject  of 
larceny.  It  is  not  so  far  real  estate  as 
to  prevent  a  conviction  for  its  theft,  and 
words  are  therefore  slanderous  per  se 
which  accuse  a  person  of  stealing  a  key 
out  of  a  door  of  a  house.    Hoskins  v. 
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savoring  of  the  realty  are  severed  from  the  soil  they  become  per- 
sonal property,  and  a  taking  thereof  is  larceny.'  Many  things 
which  are  technically  a  part  of  the  realty  have  in  many  of  the 
States  been  made  subjects  of  larceny  by  statute.* 

2.  Animals — a.  DOMESTIC. — As  a  general  rule,  all  animals  which 
have  been  domesticated  are  considered  as  property,  and  are  sub- 
jects of  larceny.3  An  exception  to  this  rule,  however,  seems  to 
exist  in  respect  to  dogs,  which,  though  property  so  far  as  to  en- 
able the  owner  to  maintain  an  action  for  trespass  for  an  unlawful 
taking,4  are  not  subjects  of  larceny  at  common  law ; 6  but  under 


Terrence,  5  Blackf.  (Ind.)  417;  s.  c,  35 
Am.  Dec.  129. 

A  leathern  belt  connecting  certain 
wheels  in  a  saw  mill  and  which  may  be 
readily  removed  without  injury,  either 
to  the  belt  or  the  machinery,  is  a  sub- 
ject of  larceny.  Jackson  v.  State,  11 
Ohio  St.  104 

Chandeliers  screwed  into  a  gas  pipe 
attached  to  the  ceiling  of  a  house  are  a 
part  of  the  realty  as  between  vendor  and 
purchaser,  and  personalty  as  between 
landlord  and  tenant.  This  rule  of  law 
as  to  such  appendages  will  not  be  al- 
lowed to  shield  a  thief  from  punish- 
ment, and  they  may  be  a  subject  of 
larceny,  although  the  carrying  away 
and  the  severance  were  at  different 
times.   Smith  v.  Com.  14  Bush  (Kv.)  31. 

1.  See  State  v.  Taylor,  3  Dutch.  (N. 
J.)  117;  Bradford  v.  State,  6  Lea 
(Tenn.)  634. 

Trees  previously  severed  from  the 
soil  are  personal  property  and  the  sub- 
ject of  larceny,  and  when  furtively  taken 
from  the  land  or  possession,  actual  or 
constructive,  of  another,  it  is  larceny. 
State  v.  Parker,  34  Ark.  158. 

Turpentine,  which  has  flowed  down 
trees  into  boxes  made  to  catch  it,  and  is 
in  a  state  to  be  dipped  out,  is  a  subject 
of  larceny;  but  where  one  was  indicted 
for  stealing  two  barrels  of  turpentine 
and  it  appeared  that  he  had  dipped 
turpentine  out  of  these  boxes  at  different 
times  until  he  had  taken  nearly  two 
barrels,  it  was  held  that  the  evidence 
did  not  support  the  indictment.  State 
v.  Moore,  11  Ired.  (N.Car.)  70. 

Property  Detached. — If  the  property 
attached  to  a  house  as  a  part  of  the  re- 
alty is  detached  and  sold,  the  wrong- 
doer is  liable  to  an  action  for  theft, 
although  the  two  acts  are  continuous. 
Ex  farte  Willke,  34  Tex.  155. 

2.  Corn.  —  Under  the  act  of  South 
Carolina  of  1826,  corn  growing  in  the 
field  is  a  subject  of  larceny,  although 
not  previously  severed  from  the  soil. 


State  v.  Stephenson,  2  Bail.  (S.  Car.) 
334- 

An  outstanding  crop  of  cotton  or 
corn  growing  or  unsevered  from  the 
freehold  is  by  statute  made  the  subject 
of  larceny  (Ala.  Code,  §  4358);  but  it  is 
not  the.  subject  of  petit  larceny,  either 
at  common  law  or  by  statute,  being  re- 
garded as  realty  or  a  part  of  the  free- 
hold.   Sinitherman  v.  State,  63  Ala.  24. 

Manure  is  made  the  subject  of  larceny 
by  statute  ($$  6794,  6856,  Rev.  Stal 
Ohio),  although  at  the  time  of  taking  it 
savors  of  the  realty.  Ball  v.  White,  39 
Ohio  St.  650. 

5.  The  term  "cattle,"  in  Tex.  Pen. 
Code,  art.  747,  defining  cattle  stealing, 
means  domesticated  animals  of  the 
bovine  genus.  Mcintosh  v.  State,  18 
Tex.  App.  284. 

A  statute  punishing  stealing  an  ani- 
mal of  the  cow  kind  includes  steal- 
ing a  steer.    Watson  v.  State,  55  Ala. 

"So- 
under the  Mississippi  code  18S0,  $ 
2901,  it  is  not  grand  larceny  to  steal  the 
dead  body  of  any  animal  enumerated  in 
the  section,  if  such  body  be  of  less 
value  than  $10.  Golden  v.  State,  63 
Miss.  466. 

Bees  in  the  possession  of  the  owner 
are  the  subject  of  larceny.  State  v. 
Murphy,  8  Blackf.  (Ind.)  498. 

Peafowls  are  subjects  of  larceny. 
Com.  v.  Beaman,  8  Gray  (Mass.)  497. 

Pigeons  kept  in  an  ordinary  dove- 
cote, having  liberty  of  ingress  and 
egress  at  all  times  by  means  of  holes  at 
the  top,  may  be  the  subjects  of  larceny. 
Reg.  v.  Cheapor,  8  Eng.  Law  &  Eq.  590. 

An  astray  may  be  a  subject  of  lar- 
ceny before  it  is  posted,  and  the  indict- 
ment may  properly  charge  it  to  be  the 
property  of  a  person  unknown.  State 
v.  Casteel,  53  Mo.  124.  See  Beatty  v. 
State,  61  Miss.  18. 

4.  People  v.  Campbell,  4  Park  (N.Y.) 
C.  R.  386. 

6.  Ward  v.  State,  48  Ala.  161;  People 
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statutory  provisions  declaring  all  personal  property  to  be  the 
subject  of  larceny,  an  indictment  for  stealing  a  dog  will  generally 
be  sustained.1 

b.  Animals  Fer*  Naturae. — Animals  ferce  natures,  not 
being  subject  to  ownership,  are  not  subjects  of  larceny ; a  but 
they  become  so  when  they  are  reclaimed  or  confined,8  or  dead 
and  valuable  for  food  or  otherwise.4 

3.  Written  Instruments. — A  written  instrument  which  is  of  value 
to  th'e  owner,  is  generally  a  subject  of  larceny;5  but  it  seems 
that  if  the  instrument  is  the  taker's  own  act,  or  for  his  own 
benefit,  the  rule  is  different.6   A  simple  receipt  is  not  a  subject 


v.  Campbell,  4  Park.  (N.  Y.)  C.  R. 
3S6;  State  v.  McDuffie,  34  N.  H.  523; 
s.  c,  69  Am.  Dec.  516. 

There  is  no  statute  in  North  Caro- 
lina, making  dogs  the  subjects  of  lar- 
ceny. The  stealing  of  a  dog  is  no  of- 
fence at  common  law.  State  v.  Holder, 
81  N.  Car.  527. 

A  dog  is  not  the  subject  of  larceny  at 
common  law  or  under  the  Ohio  statute. 
State  v.  Lymus,  26  Ohio  St.  400. 

1.  Mullaly  v.  People,  86  N.  Y.  365; 
s.c,  i  N.  Y.  Crim.  Rep.  331;  12  N.  Y 
Week'.  Dig.  236;  People  v.  Campbell, 
4  Park.  IS.  Y.)  Cr.  386;  State  v. 
Brown,  9  Baxt.  (Tenn.)  53;  s.  c.,40  Am. 
Rep.  81. 

Under  the  South  Carolina  act  of 
December,  1866  (13  Stat.  407,  $  14),  it 
was  held  that  the  stealing  of  a  dog  be- 
4ow  the  value  of  $20  is  petit  larceny. 
State  v.  Wheeler,  15  Rich.  (S.Car.)  L. 
363. 

But  In  Indiana  it  is  held  that  there  is 
neither  at  common  law  nor  by  the  law 
of  that  State  such  a  property  in  dogs 
as  to  make  them  the  subject  of  lar- 
ceny. State  v.  Doe,  79  Ind.  9;  s.  c,  41 
Am.  Rep.  599. 

2.  Com.  v.  Chace.o  Pick.  (Mass.)  is; 
State  v.  Krider,  78  N.  Car.  481. 

A  coon  comes  under  the  denomina- 
tion of  animals  /era  natural  and  is 
not  the  subject  of  larceny.  Warren  v. 
State,  1  Iowa  (GreeneQ  106. 

A  marten  caught  in  a  trap  in  the 
woods  cannot  be  a  subject  of  larceny 
while  it  remains  in  the  trap.  Norton  v. 
Ladd,  5  N.  H.  203. 

3.  State  v.  House,  65  N.  Car.  315. 

A  tamed  mocking  bird  is  a  subject  of 
larceny.  Haywood  v.  State,  41  Ark.  479. 

Doves,  when  in  the  custody  of  the 
owner,  as  in  a  dove  house,  although 
animals  ferat  naturte,  are  subjects  of 
larceny.  Com.  v.  Chace,  9  Pick. 
(Mass.)  15. 


Fish  are  the  subject  of  larceny  when 
reclaimed  or  confined,  but  an  indict- 
ment for  larceny  which  charges  the  de- 
fendant with  having  stolen  "five  fish," 
and  fails  to  allege  any  of  the  conditions 
which  render  fi6h  the  subject  of  lar- 
ceny, is  fatally  defective.  State  v. 
Krider,  78  N.  Car.  481. 

Oysters  are  subjects  of  larceny  when 
planted  where  they  do  not  naturally 
grow,  and  designated  by  stakes  orother- 
wiseso  that  they  can  be  readily  identified. 
State  v.  Taylor,  27  N.J.  (3  Dutch.)  117; 
s.  c,  72  Am.  Dec.  347. 

The  statutes  of  Rhode  Island  recog- 
nize the  wrongful  taking  of  ovsters 
from  a  private  bed  as  an  offence  distinct 
from  that  of  larceny.  State  v.  Taylor, 
13  R.  I.  941. 

4.  State  v.  Krider,  78  N.  Car.  481; 
State  v.  House,  65  N.  Car.  315. 

5.  A  satisfaction  piece  of  a  'mortgage 
which  had  never  been  delivered,  but 
was  in  the  hands  of  an  agent  to  be  used 
upon  the  happening  of  certain  condi- 
tions, held,  the  subject  of  larceny. 
People  v.  Stevens,  109  N.  Y.  634;  s.  c, 
38  Hun  (N.  Y.)  62;  16  N.  E.  55. 

Public  Records. — See  note  (Larceny), 
57  Am.  Dec.  276. 

The  stealing  of  public  records  is  an 
offence  known  to  and  punishable  by 
law,  and  it  is  not  necessary  that  the 
stealing  should  be  from  a  court  of  rec- 
ord. Stealing  bank  notes  from  a  justice's 
court,  where  they  were  regularly  filed 
as  part  of  the  papers  in  a  case,  is  within 
the  statute.    Wilson  v.  State,  5  Ark. 

6.  Where  the  owners  of  a  chattel 
mortgage  deliver  it  to  the  maker  of 
the  instrument  as  bailee,  to  be  recorded, 
and  he  does  not  record  it,  but  converts 
it  to  his  own  use,  it  is  not  the  offence  of 
stealing  or  embezzling  defined  by  Mis- 
souri Rev.  Stat.,  $  1312,  it  not  being  an 
instrument  purporting  to  be  the  "act  of 
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of  larceny,1  but  it  is  otherwise  if  it  be  a  receipt  for  money  or 
property  to  be  accounted  for ; 8  and  a  mere  letter,  not  importing 
any  property  in  possession  of  the  person  from  whom  it  was 
taken,  is  not  a  subject  of  larceny.3 

4.  Choses  in  Action. — At  common  law,  a  chose  in  action  was  not 
the  subject  of  larceny,4  and  statutes  making  "  personal  goods  " 
the  subject  of  larceny  are  usually  construed  as  not  including 
^choses  in  action  ;  5  but  in  many  of  the  States  they  are  made  the 
subject  of  larceny  directly  by  statute.6  Larceny  cannot,  how- 
ever, be  predicated  upon  the  taking  of  invalid  bonds  or  notes.' 

5.  Coin  Money  and  Other  Obligations. — It  is  larceny  to  steal  coin8 
or  money,9  and  bank  bills,  bank  notes  and  treasury  notes  ready 


another,"  but  his  own  act,  and  therefore 
not  within  the  terms  of  the  section. 
State  v .  Gri8ham,  90  Mo.  163;  2  S.  W. 
Rep.  223. 

A  man  cannot  be  convicted  of  the 
larceny  of  a  deed  made  and  executed 
to  himself.  People  v.  Mackinley ,  9  Cat. 
250. 

1.  People  v.  Griffin,  38  How.  (N.  Y.) 
Pr.  475;  People  v.  Bradley,  4  Park.  (N. 
Y.)  C.  R.  245. 

Where  a  debtor  procured  his  creditor 
to  sign  a  receipt  for  a  debt,  under  a 
pretence  that  he  was  about  to  pay  him, 
and  then  took  it  from  him  with  a  crimi- 
nal intent,  and  without  paying  the 
money,  it  was  held  that  he  was  not 
guilty  of  larceny,  the  receipt  never 
having  taken  effect  by  delivery,  and 
being,  therefore,  worthless.  People  v. 
Loomis,  4  Den.  (N.  Y.)  380. 

2.  People  v.  Bradley,  4  Park.  (N.  Y.) 
•C.  R.  24s;  People  v.  Griffin,  38  How. 
<N.  Y.)  Pr.  475.  See  note  (Larceny), 
_57  Am.  Dec.  276. 

3.  Payne  v.  People,  6  Johns.  (N.  Y.) 
103. 

4.  Culp  v.  State,  1  Port.  (Ala.)  33. 
An  agreement,  although  unstamped, 

is  a  chose  in  action,and  therefore  not  the 
subject  of  larceny  (Parke,  B.,  dissent- 
ing), Reg.  v.  Watts,  24  Eng.  Law  &  Eq. 
573- 

6.  U.  S.  v.  Davis,  5  Mason  (U.  S.) 
35£  . 

Stealing  of  choses  in  action  is  not 
within  the  fifth  section  of  the  act  of 
April  5th,  1790,  making  the  stealing  of 
a  bond  or  bill  of  exchange  punishable 
as  larceny  of  goods.  Warner  v.  Com., 
1  Pa.  St.  154;  8.  c,  44  Am.  Dec.  114. 

6.  Under  the  Pennsylvania  statute  of 
March  22nd,  1817,  a  note  in  the  nature 
of  a  bank  note,  issued  by  an  individual, 
is  the  subject  of  larceny.  Sylvester  v. 
Girard,  4  Rawle  (Pa.)  185.  And  under 
the  statute  of  April  5th,  1790,  taking  of 


bills  obligatory  is  punishable  as  larceny. 
Held,  that  taking  one  bill  obligatory  is 
larceny.  Com.  v.  Messinger,  1  Binn. 
(Pa.)  273. 

A  note  payable  In  specific  articles  is 
the  subject  of  larceny  within  the  stat- 
utory definition.  People  v.  Bradley,  4 
Park.  (N.  Y.)  Cr.  245.  Though  "for- 
merly it  was  different.  See  Lumenden's 
Case,  1  City  H.  Rec.  30. 

Note  Made  by  Thief. — One  may  be 
guilty  of  larceny  of  a  note  made  by 
himself,  even  if  the  note  was  signed  by 
others  as  sureties  with  him,  and  with 
his  consent  the  holder  has  erased  the 
name  of  one,  the  note  remains  valid 
against  the  principal,  and  is  the  subject 
of  larceny.  Erasure  of  the  surety's 
name  on  a  note  with  the  principal's 
consent  does  not  invalidate  it  as  to  the 
latter.  People  v.  Call,  1  Den.  (N.  Y.) 
!2o;  s.  c,  43  Am.  Dec.  655. 

Qntere,  whether  the  felonious  taking 
of  an  instrument,  negotiable  in  form, 
which  lacks  only  delivery  to  give  it  valid- 
ity, constitutes  larceny.  Citing  People 
v.  Wiley,  3  Hill  (N.  Y.)  194;  People  v. 
Loomis,  4  Den.  (N.  Y.)  380,  384;  2  N. 
Y.  R.  S.,  $  66).  Converse  v.  Cook,  31 
Hun  (N.  Y.)  417. 

7.  Wilson  v.  State,  1  Port.  (Ala.)  118. 

8.  U.  S.  v.  Moulton,  5  Mason  (U.  S.) 
537.  Coin  is  included  under  the  general 
terms  "goods  ant}  chattels,"  as  used  in 
the  26th  section  of  the  Crimes  act  of 
1831.    Hall  v.  State,  3  Ohio  St  57?. 

Oold  Durt. — The  California  act  of 
March  20th,  1872,  supplementary  to  the 
crimes  and  punishment  act  providing 
that  the  felonious  taking  and  carrying 
away  of  gold  dust  from  a  mining  claim 
shall  be  grand  larceny,  was  not  re- 
pealed by  the  penal  code  and  is  a  valid 
enactment.  People  v.  Salvador,  71  Cal. 
15;  s.  c,  11  P.  801. 

9.  U.  S.  v.  Moulton,  5  Mason  (U.S.) 
537;  Sansbury  v.  State,  4  Tex.  App.  o> 
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for  circulation  are  the  subjects  of  larceny,  even  though  they  may 
not  have  been  issued,1  and  even  though  they  be  bank  notes  of 
other  states  declared  by  law  to  be  worthless.*  This  is  effected 
by  statutory  enactment  in  most  of  the  States.3  The  stealing  of 
forged  bank  bills,  however,  would  be  no  larceny.4 

Certificates  of  stock,  being  acknowledgments  of  right  to  prop, 
erty,  are  subjects  of  larceny.6 

6.  Other  Things. — Nearly  every  object  which  is  the  subject  of 
property  may  be  the  subject  of  larceny,6  though  the  different 


1.  People  v .  Stevens,  109  N.  Y.  634; 
e.  c,  16  N.  E.  Rep.  55;  People  v.  Wiley, 

3  Hill  (N.  Y.)  194.  But  see  People  v. 
Loomis,  4  Den.  (N.  Y.)  380. 

Bank  notes  may  be  the  subject  ot 
larceny  from  the  person.  Thomasson 
v.  State,  22  Ga.  499. 

2.  Starkey  v.  State,  6  Ohio  St.  266. 
A  prosecution  may  be  maintained 

under  the  Virginia  act  of  1S06  for 
stealing  a  bank  note  of  any  other  State. 
Cummings  v.  Com.,  2  Va.  Cas.  128. 

3.  Corbett  v.  State,  31  Ala.  329;  State 
■v.  Bond,  8  Clarke  (Iowa)  540;  Pyland 
■v.  State,  4  Sneed  (Tenn.)  357;  U.  S.  v. 
Moulton,  5  Mason  (U.  S.)  537. 

The  provision  of  Paschal's  Tex.  Dig., 
art.  23,  90,  concerning  theft,  that  "prop- 
erty" includes  money  and  bank  bills, 
applies  to  United  States  treasury  notes 
and  national  bank  notes,  although  they 
were  not  in  existence  when  the  stat- 
ute was  passed.    Sansbury  v.  State, 

4  Tex.  App.  99. 

United  States  treasury  notes  are 
goods  and  chattels  and  the  subject  of 
larceny.  Sallie  v.  State,  39  Ala.  691; 
Collins  v.  People,  39  111.  233. 

A  person  may  be  indicted  under 
North  Carolina  Rev.  Code,  ch.  34,  §  20, 
for  stealing  a  national  bank  note. 
State  v.  Banks,  Phill.  (N.  Car.)  L.  577. 

The  Virginia  law  of  1806,  which 
made  it  felony  to  steal  any  "bank  note," 
embraced  any  available  chose  in  action 
bearing  that  name;  nor  is  the  meaning 
of  the  term  restricted  by  the  8th  section 
of  the  act  of  1819.  Pomeroy  v.  Com., 
a  Va.  Cas.  342. 

Must  be  Genuine. — The  act  of  South 
Carolina  of  March  5th,  1737,  makes  it 
larceny  to  steal  a  bank  note  if  it  be 
proved  to  be  genuine.  State  v.  Casa- 
dos,  1  N.  &  M.  (S..Car  )  91;  State  v. 
Tillery,  1  N.  &  M.  (S.  Car.)  9. 

Redeemed  bank  notes  are  subjects  of 
larceny  while  in  possession  of  the  issu- 
ing bank  under  Massachusetts  statute. 
Com.  v.  Rand,  7  Mete.  (Ky.)  475;  s.  c, 
41  Am.  Dec.  455. 


Contra. — By  the  laws  of  New  Jer- 
sey, bank  notes  are  not  "goods  and 
chattels,"  and  the  receiver  of  bank  bills 
which  have  been  stolen  cannot  be  in- 
dicted under  the  statute  making  it  a 
misdemeanor  to  receive  "stolen  goods 
and  chattels."  State  v.  Calvin,  2  N.  J. 
L.  (2  Zab.)  207. 

Bank  bills  cannot  be  regarded  as 
money  under  section  18  of  the  Crimes 
act.  A  conviction  of  larceny  and  sen- 
tence to  imprisonment  in  the  peniten- 
tiary for  stealing  bank  bills  of  the  value 
of  thirty  dollars  cannot  be  sustained. 
Johnson  v.  State,  11  Ohio  (U.  S.)  324. 

4.  State  v .  Smart,  4  Rich.  (S.  Car.) 
L.  356;  s.  c,  55  Am.  Dec.  683. 

5.  People  v.  Griffin,  38  How.  (N.  Y.) 
Pr-  475- 

A  person  may  be  convicted  under 
Stats.  7  and  8,  Geo.  IV,  ch.  29,  $  5,  if 
he  steal  scrip  certificates  of  a  foreign 
railway  company,  as  the  statute  ex- 
tends to  valuable  securities  for  the 
shares  in  the  funds  of  a  foreign  as  well 
as  of  a  British  company.  Reg.  v. 
Smith,  33  Eng.  L.  &  Eq.  569. 

County  orders  are  not  bills  of  ex- 
change, the  stealing  of  which  is  made 
a  felony  by  the  statute  of  1790.  War- 
ner v.  Com.,  1  Pa.  St.  154;  s.  c,  44  Am. 
Dec.  114. 

6.  Ice  put  away  for  domestic  use  is 
private  property  and  the  subject  of 
larceny.  Ward  v.  People,  6  Hill  (N. 
Y.)  144.  So  is  illuminating  gas.  Com. 
v.  Shaw,  4  Allen  (Mass.)  308;  s.  c,  Si 
Am.  Dec.  706;  State  v.  Wellman,  34 
Minn.  221;  note  (Larceny),  57  Am. 
Dec.  276. 

A  railroad  ticket  is  a  subject  of  lar- 
ceny, although  not  expressly  specified  in 
the  statute.  Millner  v.  State,  15.  Lea 
(Tenn.)  179.  But  not  so  if  it  had  been 
stolen  from  the  ticket  office  before  it 
had  been  stamped  and  dated.  State  v. 
Hill,  1  Houst.  Crim.  C.  (Del.)  420. 

There  may  be  a  larceny  of  gaming 
checks.  Bales  v.  State,  3  W.  Va.  685. 
And  so  of  a  runaway  slave  when  slav- 
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wording  and  construction  of  the  statutes  in  different  States  some- 
times varies  this  rule,1  and  it  is  immaterial  if  the  property  stolen 
was  illegally  acquired  by  the  owner.*  So  property  donated  to 
the  public  for  a  certain  purpose  may  be  stolen.* 

To  be  a  subject  of  larceny,  in  all  cases,  the  property  taken  must 
be  of  some  value,4  though  proof  of  the  slightest  degree  of  use- 
fulness will  satisfy  this  requirement.5 

V.  LOOT  PBOFEBTY. — Lost  property  may  be  the  subject  of  lar- 
ceny,6 and  should  receive  the  same  protection  from  the  law  as 
goods  in  any  other  situation.*  To  constitute  theft  of  lost  prop- 
erty, however,  the  fraudulent  intent,  which  is  the  gist  of  the 


ery  existed.  Murray  v.  State,  18  Ala. 
727;  State  v.  Clayton,  11  Rich.  (S.Car.) 
L.  581;  Cash  v.  State,  10  Humph. 
(Tenn.)  m;  Morehead  v.  State.  9 
Humph.  (Tenn.)  635.  And  taking 
skins  of  animals  from  an  Indian  camp 
in  the  absence  of  the  Indians  is  larcenv. 
Pa.  v.  Becomb,  Addis  (Pa.)  386. 

The  word  barilla  is  good  in  an  in- 
dictment as  a  denomination  of  a  sub- 
ject of  larceny.  Com.  v.  James,  1 
Pick.  (Mass.)  375. 

1.  A  printed  list  of  names  and  dates 
is  a  chattel,  but  not  a  "writing  contain- 
ing evidence  of  an  existing  debt" 
within  the  statutory  definition  of  the 
subjects  of  larceny.  State  v. James,  58 
N.  H.  67.  And  see  note  (Larceny,)  57 
Am.  Dec.  276. 

An  indictment  lies  for  stealing  lead 
water  pipe  under  Nix.  Dig.  188,  §  66, 
which  provides  that  if  any  person  shall 
steal,  etc.,  "any  lead  or  iron  bar,  iron 
rail,  iron  grate,"  etc.,  he  shall  be 
deemed  guilty  of  a  misdemeanor.  State 
v.  Stone,  1  Vroom  (N.J.)  299. 

3.  Money  acquired  by  the  illegal  sale 
of  intoxicating  liquor  may,  neverthe- 
less, be  the  subject  of  larceny.  Com.  v. 
Rourke,  10  Cush.  (Mass.)  397. 

Intoxicating  liquors,  though  pur- 
chased in  violation  of  Mass.  Stat.  1855, 
ch.  21c,  intended  by  the  purchaser  to 
be  sold  in  violation  of  that  act  is  a  sub- 
ject ef  larceny.  Com.  v.  Coffee,  9 
Gray  (Mass.)  139. 

S.  A  box  of  matches  placed  by  the 
owner  of  a  store  on  his  counter  for  the 
use  of  the  public  in  lighting  cigars  may 
be  the  subject  of  larceny.  They  can 
only  be  taken  in  a  limited  manner  and 
quantity.  Taking  them  by  the  boxful 
with  felonious  intent  is  larceny.  Mitch- 
urn  v .  State,  45  Ala.  29. 

4.  Wolverton  v.  Com.,  75  Va.  909; 
and  see  State  v.  Hill,  1  Houst.  Crim. 
Ct.  (Del.)  420. 

Test  of  Value. — The  value  of  prop- 


erty as  a  statutory  subject  of  larcenv  is 
its  market  value.  To  be  of  the  valueof 
$20  it  must  be  capable  of  being  sold  for 
that  sum  at  a  fairly  conducted  sale. 
State  v.  James,  58  N."  H.  67. 

6.  Though  an  article,  to  he  a  subject 
of  larceny,  must  be  of  some  value,  still 
it  may  be  worth  less  than  the  smallest 
coin;  and  where  an  indictment  charged 
the  value  of  a  padlock  stolen  to  be 
thirty  cents,  but  there  was  no  dis- 
tinct proof  of  any  specific  value,  held 
that  evidence  that  it  had  a  key  in 
it  and  was  used  in  fastening  a  door, 
was  sufficient  to  show  that  it  was 
of  some  value.    Wolverton  v.  Com., 

75  Va-  9°9- 

6.  Ransom  v.  State,  22  Conn.  153; 
People  t>.  Anderson,  14  Johns.  (N.  V) 
294;  s.  c,  7  Am.  Dec.  462;  Robinson  r. 
State,  11  Tex.  App.  403;  s.  c,  40  Am. 
Rep.  790;  Martinez  v.  State,  16  Tex. 
App.  122;  Tanner's  Case,  14  GratL 
(Va.)  635. 

Where  a  proprietor  has  sold  certain 
goods  to  be  delivered  hereafter,  and  in 
order  to  separate  them  from  bulk,  pend- 
ing delivery,  places  them  in  a  trunk, 
and  his  agent,  without  knowledge  of  its 
contents,  subsequently  sells  and  deliv- 
ers the  trunk  to  a  third  person,  wbo, 
equally  ignorant  of  the  contents,  re- 
ceives the  trunk,  takes  it  home  and 
finds  the  goods,  the  status  of  the  goods 
is  that  of  lost  property,  and  the  rela- 
tion of  the  purchaser  of  the  trunk  to 
the  contents  is  that  of  a  finder  of  lost  or 
mislaid  property.  Robinson  v.  State, 
it  Tex  App.  403;  s.  c,  40  Am.  Rep- 
790.  And  see  Rhodes  v.  State,  1 1  Tex. 
App.  563. 

In  Tennessee,  lost  goods  are  not  the 
subjects  of  larceny,  but  there  must  be 
trespass  In  taking  them  from  the  actual 
or  constructive  possession  of  some  one. 
Pritchett  v.  State,  2  Sneed  (Tenn.)  285; 
s.  c,  62  Am.  Dec.  468. 

7.  Ransom  v.  State,  22  Conn.  153. 
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offence,  must  exist  in  the  mind  of  the  taker  at  the  time  of  the 
taking.1  The  existence  of  such  intent  is  properly  inferred  where 
the  finder  knows  the  owner  of  the  property  at  the  time  of  the 
finding,*  or  had  reasonable  grounds  of  knowing  who  he  is,8  and 
the  same  rule  applies  to  the  finding  and  appropriation  of  marked 
property,4  or  any  property  where  the  finder  has  at  the  time  of 
finding  any  means  of  enquiry,  such  as  to  give  him  reason  to  be- 
lieve that  with  reasonable  effort  the  owner  will  be  found.8 


1.  Com.  v.  Titus,  u6Mass.  42;  State 
v.  Levy,  23  Minn.  104;  Martinez  v. 
State,  f6Tex.  App.  122;  Hunt  v.  Com., 
13  Gratt  (Va.)  757;  s.  c,  70  Am.  Dec. 
443; 

One  who  finds  an  estray  is  not  guilty 
of  larceny  in  taking  it  into  his  posses- 
sion, unless  he  had,  at  the  time,  a  felo- 
nious intent  to  misappropriate  it. 
Starck  v.  State,  63  Ind.  285. 

One  who,  when  he  found  a  pocket 
book  containing  money,  or  obtained  it 
from  the  finder,  appropriated  it  with  in- 
tent to  take  entire  dominion  over  it, 
and  at  the  same  time  reasonably  be- 
lieved that  the  owner  could  be  found, 
is  guilty  of  theft.  Reed  v.  State,  8  Tex. 
App.  40;  Neely  v.  State,  8  Tex.  App. 
64. 

To  constitute  larceny  of  lost  goods, 
if  possession  be  obtained  by  trespass,  it 
is  immaterial  whether  the  animus 
furandi  then  existed  or  was  afterwards 
formed;  but  if  possession  be  obtained 
by  finding  the  intention  to  steal  must 
coexist  with  the  finding.  Such  criminal 
intent  is  to  be  determined  by  the  jury 
from  the  circumstances  attending  and 
immediately  following  the  finding. 
Griggs  v.  State.  58  Ala.  425. 

3.  State  v.  Weston,  9  Conn.  527; 
State  v.  Levy,  23  Minn.  104;  People  v. 
Swan,  1  Park.  (K.  Y.)  Cr.  9;  Hunt  v. 
Com.,  13  Gratt.  (Va.)  757;  s.  c,  70 
Am.  Dec.  443;  Ransom  v.  State,  22 
Conn.  153. 

When  a  finder  of  lost  goods  takes 
possession  of  them  and  appropriates 
them  to  his  own  use,  without  knowing, 
at  the  time  of  first  taking  possession, 
-who  is  the  owner,  and  without  having 
reasonable  means  of  then  knowing  that 
fact,  such  taking  and  conversion  cannot 
constitute  larceny.  But  if  the  finder 
knows  -who  the  owner  is,  and  neverthe- 
less converts  the  property,  he  is  guilty 
of  larceny.  Wolfington  v.  State,  53 
Ind.  343;  Baker  v.  State,  29  Ohio  St. 
184. 

9.  State  v.  Weston,  9  Conn.  527; 
Com.  v.  Titus,  116  Mass.  42;  People  v. 
Swan,  1  Park.  (N.  Y.)  Cr.  9;  State  v. 


Levy,  23  Minn.  104;  and  see  note 
(Larceny),  57  Am.  Dec.  281.  See  Ran- 
som v.  State,  22  Conn.  153;  State  v. 
Boyd,  36  Minn.  538;  s.  c,  32  N.  W.  780. 

Where  one,  at  the  time  of  finding 
lost  property,  has  reasonable  ground  to 
believe  from  the  nature  of  the  property 
or  the  circumstances  under  which  it  is 
found,  that  if  he  does  not  conceal,  but 
deals  honestly  with  it,  the  owner  will 
appear  or  be  ascertained,  he  will  be 
guilty  of  larceny  if  at  the  time  of 
taking  the  property  into  his  possession 
he  appropriated  it  with  intent  to  steal. 
Brooks  v.  State,  35  Ohio  St.  46. 

4.  Lane  v.  People,  5  Gilm.  (111.)  305; 
State  v.  Clifford,  14  Kev.  72;  People  v. 
Swan,  1  Park.  (N.  Y.)  Cr.  9;  Hunt  v. 
Conn.,  13  Gratt.  (Va.)  757;  s.  c,  70  Am. 
Dec.  443. 

5.  State  v.  Boyd,  36  Minn.  538;  s.  c, 
32  N.  W.  780;  People  v.  Swan,  1  Park. 
(N.  Y.)  Cr.  9;  People  v.  McGarrin,  17 
Wend.  (N.  Y.)  460. 

Under  the  laws  of  Vermont  the  finder 
of  lost  goods  is  bound  to  advertise 
them.  If  he  conceal  or  convert  them, 
he  is  chargeable  with  larceny.  State  v. 
Jenkins,  2  Tyler  (Vt.)  379. 

Stray  Cattle. — The  rule  that  larceny 
cannot  be  committed  of  goods  acci- 
dentally lost,  and  of  which  the  finder 
really  supposes  that  the  owner  cannot 
be  ascertained,  does  not  apply  to  cattle 
which  have  strayed  from  the  owner's 
enclosure  to  the  highway.  Domestic 
animals  astray  cannot  be  deemed  to  be 
lost.  Nor  can  taking  them  from  the 
highway  be  deemed  to  have  been  done 
in  good  faith.  People  v.  Kaatz,  3  Park. 
(N.  Y.)  Cr.  129. 

A  person  who  drives  away  cattle 
which  have  wandered  from  the  owner's 
enclosure  and  converts  them  feloniously 
to  his  own  use  is  none  the  less  guilty  of 
larceny,  where  he  is  ignorant  of  their 
true  owner,  and  their  owner  does  not 
know  where  they  are.  State  v.  Martin, 
28  Mo.  (7  Jones)  530. 

In  England,  if  a  man  finds  property 
which  has  been  lost,  and  appropriate 
it  to  himself,  he  is  not  guilty  of  larceny 
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In  case  of  lost  property,  the  time  of  taking  is  the  time  of  the 
finding,1  and  the  place  of  finding  is  material  only  in  its  bearing 
upon  the  question  of  the  intent  of  the  finder  and  his  knowledge 
of  the  owner.* 

Where,  however,  there  are  no  means  by  which  the  owner  of  the 
property  can  be  found,  the  appropriation  to  the  finder's  use  does 
not  amount  to  a  larceny  ;  8  neither  does  an  appropriation,  where 
there  was  no  felonious  intent  at  the  time  of  the  taking*  nor 
where  the  person  appropriating  it  had  been  employed  by  the 
owner  to  find  it.5 

VI  What  Taxito  Does  Hot  Amotot  to  Largest. — AH  taking 
of  the  property  of  another  is  not  necessarily  larceny ;  thus  taking 
another's  goods,  without  felonious  intent,  by  mistake,6  or  for  a 
temporary  purpose  with  intent  to  return  them ;  *  or  where  the 


for  failing  to  take  steps  to  discover  the 
owner,  unless  he  saw  the  article  drop 
from  the  owner,  or  unless  it  had  the 
owner's  name  upon  it,  or  some  circum- 
stances of  the  sort  occurred  which 
afforded  the  finder  an  immediate  means 
of  knowing  who  the  owner  was  at  the 
moment  when  he  picked  it  up  and  ex- 
amined it.  Reg.  v.  Dixon,  36  Eng.  Law 
&Eq.597. 

1.  Martinez  v.  State.  16 Tex.  App.  122. 

4.  Griggs  v.  State,  58  Ala.  425, 

3.  Bailey  v.  State,  52  Ind.  462;  State 
■v.  Conway,  18  Mo.  (3  Bennet)  321; 
Tanner's  Case  14  Gratt.  (Va,)  635. 

When  defendant  picked  up  property 
on  the  road,  carried  it  home,  made  no 
attempt  to  conceal  it,  but  on  the  con- 
trary tried  to  find  its  owner,  there  is  no 
larceny.    McLaren  v.  State,  21  Tex. 

App.  5>3- 

Larceny  cannot  be  committed  of 
goods  and  chattels  found  in  the  high- 
way, where  there  are  no  marks  by 
-which  the  owner  may  be  ascertained. 
Tyler  v.  People,  Breese  Rep.  (111.)  227. 

In  Iowa  — The  finding  and  conversion 
of  property,  without  the  knowledge  of 
the  owner,  is  not  larceny.  State  v. 
Tavlor,  25  Iowa  273. 

The  finder  of  lost  goods  that  have 
no  marks  by  which  the  owner  could  be 
identified,  and  who  does  not  know  to 
whom  they  belong,  is  not  guilty  of  lar- 
ceny, even  if  he  does  not  exercise  dili- 
gence to  discover  who  the  owner  of  the 
goods  may  be.  State  v.  Dean.  49  Iowa 
73- 

In  Tennessee,  it  is  held  that  if  the 
finder  of  bank  notes  convert  them  to 
his  own  use,  with  a  full  knowledge  of 
the  owner,  it  is  not  larceny,  but  a  civil 
injury.  Porter  v.  Tennessee,  Mart.  & 
Y.  (Tenn.)  226. 


4.  Ransom  v.  State,  22  Conn.  153; 
People  v.  Anderson,  14  Johns.  (N.  Y.) 
294.  But  see  Dayton's  Case,  2  City  H. 
Rec.  167;  Hadley's  Case,  5  Citv  H. 
Rec.  8;  Hisrott's  Case,  5  City  H.*Rec 
137- 

A  finder  of  a  pocket  book  containing 
bank  bills,  but  having  no  mark  on  it  by 
which  the  name  of  the  owner  could  be 
ascertained,  cannot  be  convicted  of  lar- 
ceny, though  the  book  was  immediately 
claimed  by  the  owner,  and  the  finder 
denied  having  it  and  concealed  and 
fraudulently  converted  the  bills,  unless 
it  further  appear  that  the  finder,  when 
he  acquired  possession,  knew  who  the 
owner  was,  or  had  the  means  of  identi- 
fying him  instanter  by  marks  on  or 
about  the  property.  People  v.  Cogdell, 
1  Hill  (N.  Y.)  94;  s.  c,  37  Am.  Dec. 
297. 

If  a  man  find  lost  property  and  keep 
it,  and  at  the  time  of  finding  it  have  no 
means  of  discovering  the  owner,  he  is 
not  guilty  of  larceny,  because  he  after- 
wards has  means  of  finding  him,  and, 
nevertheless,  retains  the  property  to  his 
own  use.  Reg.  v.  Dixon,  36  Eng.  Law 
&  Eq.  597. 

6.  A  person,  having  lost  a  carpet  bag 
in  the  street,  employed  another  to  find 
it.  The  bag  was  found  but  concealed 
by  the  latter.  Held,  that  the  act  was 
not  larceny,  but  only  a  breach  of  trust. 
State  v.  England,  8  Jones  (N.  Car.;  L. 
399;  s.  c,  80  Am.  Dec.  334. 

6.  Billiard  v.  State,  30  Tex.  367;  s.  c, 
94  Am.  Dec.  317. 

Such  taking  would  not  be  larceny, 
even  though  the  goods  were  afterwards 
lost  by  the  taker's  negligence.  Billiard 
v.  State,  30  Tex.  367;  s.  c ,  94  Am.  Dec 
3»7- 

T.  Robinson  v.  State,  113  Ind.  510)6. 
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taker  claims  them  under  a  fair  color  or  claim  of  title,1  or  where 
he  honestly  supposes  that  he  has  title  to  them  or  a  right  to  their 
possession,*  there  is  no  larceny.  Neither  is  it  larceny  where  the 
sole  object  of  the  taking  was  either  the  protection  of  the  prop- 
erty,8 or  self  protection,  and  to  prevent  its  use  in  violation  of 
law,4  nor  usually  is  the  taking  or  destruction  of  property  for  the 
malicious  purpose  of  injury  to  the  owner.6 

Taking  property  openly  in  the  presence  or  with  the  knowledge 
of  the  owner  and  others  is  not  larceny  ;6  nor  is  the  taking  under 


c,  16  N.  E.  184;  State  v.  South,  28  N. 
J.  (4  Dutch.)  28;  s.  c,  75  Am.  Dec.  250; 
see  note  (Larceny),  57  Am.  Dec.  271. 

The  temporary  use  of  another's  boat 
does  not  constitute  a  larceny,  but 
amounts  to  merely  a  trespass.  Wauser 
v.  Wyckoff,  9  Hun  (N.  Y.)  178. 


1.  State  v.  Holmes,  17  Mo.  379;  s.  c, 
57  Am.  Dec.  ^60;  Evans*,  "state,  15 
Tex.  App.  31;  State  ^"Johnson,  49 


Iowa  141.  s 

2.  Baker  rotate,  17  Fla.  406;  State 
v.  Bond,  8  Clarke  v(jtowa)  540;  Boyd  v. 
State,  18,  Tex.  App.  339;  Debbs  v. 
State,  43  Te^.  650;  Small  v..  Stale,  18 
Tex.  Appr  330;  Pitcher  K  State.  38 
Tex.  643;  Johnson  v.  State,  *j6  Tex. 
375- 

The  same  rule  applies  in  the  case  of 
taking  money.  State  v.  Bond,  8  Clarke 
(Iowa)  540." 

If  one  having  charge  of  property 
converts  it  to  his  own  use  in  an  honest 
belief  that  he  is  a  part  owner,  he  cannot 
be  convicted  of  larceny  .although  the  be- 
lief is  erroneous.  Phelps  v.  People,  55 
HI-  334- 

Since  a  criminal  intent  is  a  necessary 
element  of  the  crime  of  larceny,  a  per- 
son cannot  be  convicted  of  it  if  he  takes 
the  property  of  another  under  the  hon- 
est belief  that  it  is  his  own;  but  an  im- 
pression that  he  had  a  claim  to  or  prop- 
erty in  it  is  not  the  equivalent  of  an 
honest  belief  and  does  not  negative  a 
criminal  intent.  Morrisette  v.  State, 
77  Ala.  71. 

Where  the  vendor  of  a  horse  recov- 
ered possession  of  it,  upon  failure  of  the 
defendant  to  pay  the  purchase  price, 
-which  was  a  condition  precedent  to  the 
title  passing,  the  obtaining  of  the  horse 
by  the  defendant,  secretly,  and  in  the 
night  time,  is  not  larceny  if  under  the 
bona  fide  belief  that  he  had  the  property 
of  or  an  interest  in  the  horse.  State  v. 
Thompson,  95  N.  Car.  596. 

Supposed  Agency. — One  disposing  of 
another's  property  under  a  well  founded 
belief  that  he  was  entrusted  with  it  for 


that  purpose,  is  not  guilty  of  larceny. 
State  v.  Barrackmore,  47  Iowa  684. 
Property  Thought  to  be  Abandoned. — 

There  can  be  no  larceny  where  the 
taking  is  under  a  claim,  made  in  good 
faith,  that  the  property  was  lost  and 
abandoned,  although  it  was  not  the  case. 
State  v.  Swayze,  1 1  Oreg.  357. 

3.  Where  the  defendant  took  prop- 
erty, a  locket  and  necklace  belonging  to 
his  mistress,  not  to  steal  it,  but  to  pre- 
vent her  from  going  to  a  place,  of 
amusement,  it  was  held  not  larceny. 
Cain  v.  State,  21  Tex.  App.  662. 

4.  Where  the  accused  took  and  car- 
ried away  muskets  to  prevent  others 
from  using  them  against  himself  and 
his  friends,  it  was  held  that  he  was  not 

of  larceny.  U.  S.  v.  Durkee,  1 
IcAll.  C.  C.  196. 
6.  Com.  v.  Leach,  1  Mass.  59;  People 
v.  Smith,  5  Cow.  (N.  Y.)  258;  Loomis 
v.  Edgerton,  19  Wend.  (N.  Y.)  420; 
People  v.  Woodward,  31  Hun  (N.  Y.) 
57;  s.  c,  2  N.  Y.  Crim.  R.  32. 

The  mere  upsetting  of  a  barrel  of 
turpentine,  although  done  with  feloni- 
ous intent,  is  not  such  an  asportation  as 
will  constitute  larceny.  State  v.  Jones, 
65  N.  Car.  395;  McDaniel  v.  State,  16 
Miss.  (8  Sneed  &  M.)  401;  s.  c,  47  Am. 
Dec.  93. 

6.  Losing  a  horse  and  attempting  to 
ride  him  out  of  a  yard  in  presence  of 
the  owner  and  others  is  not  larceny. 
Halt  v.  Com.,  78  Va.  678. 

Where  the  defendant,  who  was  em- 
ployed on  a  farm,  was  given  by  the 
farmer,  in  payment  of  his  services,  an 
order  on  a  merchant,  which  the  mer- 
chant refused  to  accept,  in  presence  of 
the  merchant  and  the  farmer's  son, 
who  had  purchased  some  articles,  took 
them  and  carried  them  away,  saying  he 
would  make  sure  of  so  much.  Held, 
that  this  did  not  constitute  larceny. 
Johnson  v.  State,  73  Ala.  523. 

While  a  bartender  was  stooping  to 
get  a  bottle  an  outsider  reached  over 
and  took  a  dollar  bill  from  the  drawer, 
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the  supposition  that  it  is  worthless  and  abandoned ; 1  and  the 
offence  of  abstracting  the  funds  of  a  national  bank  is  not  neces- 
sarily equivalent  to  larceny.*  The  general  and  common  law  rule 
is  that  where  property  comes  lawfully  into  the  possession  of  a 
person  either  as  agent,  bailee,  part  owner  or  otherwise,  a  subse- 
quent appropriation  of  it  is  not  larceny,8  unless  the  intent  to  ap- 
propriate it  existed  in  the  mind  of  the  taker  at  the  time  it  came 
into  his  hands.4    Neither  is  the  mere  possession  of  another's 


making  no  effort  to  secrete  it,  and  at 
once  returning  it  with  the  remark  that 
he  took  it  "in  fun."  Held,  that  this  did 
not  justify  a  conviction  of  petit  larceny. 
Devine  v.  People,  20  Hun  (N.  Y.) 
98. 

The  taking  by  the  defendant  of  the 
pocket  book  of  his  companion,  who  was 
dead  drunk,  although  6uch  taking  was 
resisted  with  force  by  the  bystanders, 
and  was  afterward  denied  by  the  de- 
fendant, was  held  not  to  constitute 
larceny.    Keely  v.  State,  14  Ind.  36. 

M,  with  two  companions,  stopped  at 
the  house  of  C  in  the  daytime  and 
asked  C's  daughter,  who  was  alone  at 
home,  for  a  drink  of  cider,  offering  to 
pay  for  it.  She  refused  to  let  him  have 
it,  and  he  thereupon  opened  the  cellar 
door,  although  forbidden  to  do  so  by 
her,  went  in  and  drew  some  cider.  He 
had  procured  cider  there  before  and 
was  partially  intoxicated  at  the  time. 
Held,  that  while  these  facts  showed  an 
intent  to  obtain  a  drink  of  cider,  and 
thus  to  deprive  C  of  his  property,  there 
"was  an  absence  of  the  circumstances 
ordinarily  attending  the  commission  of 
the  larceny,  and  that  all  the  circum- 
stances were  consistent  with  the  view 
that  the  transaction  was  a  trespass 
merely.  1876,  McCourt  v.  People,  64 
N.  Y.  583. 

1.  See  State  v.  Swayze,  11  Oreg.  357. 
U.  S.  Rev.  Stat.,  §  54<>3,  denouncing 
the  taking  of  a  public  record  "with  in- 
tent to  6teal  or  destroy,"  does  not  apply 
to  one  who  takes  such  records  as  old 
paper  without  knowledge  of  their  char- 
acter, as  here,  internal  revenue  records 
found  by  the  accused  stored  in  a  barn. 
U.  S.  v .  DeGroat,  30  Fed.  Rep.  764. 

2.  U.  S.  v.  Northway,  120  U.  S. 
327- 

8.  People  v.  Cruger  (N.  Y.),  3  Cent. 
739.  If  a  servant  appropriates  to  his 
own  use  bank  bills,  obtained  by  him  at  a 
bank  on  a  check  drawn  by  his  master, 
it  is  embezzlement  and  not  larceny. 
Com.  v.  King,  9  Cush.  (Mass.)  284. 

Conversion  by  Constable.— A  consta- 


ble who  fails  to  pay  over  money  col- 
lected on  execution  is  not  guilty  of 
larceny  under  the  provision  of  111.  Stat, 
declaring  that  whoever  embezzles  or 
fraudulently  converts  to  his  own  use 
money  delivered  to  him  shall  be  deemed 
guilty  of  larceny,  but  he  is  liable  to  a 
fine  under  the  provision  declaring  that 
any  attorney,  constable  or  other  person 
authorized  to  collect  money  shall  be 
fined  if  he  fails  to  pay  over  on  demand. 
Stoker  v.  People,  114  111.  320. 

A  constable  who  sells,  at  a  private 
sale,  goods  levied  on  by  him  under  an 
execution,  does  not  hold  the  proceeds 
thereof  as  bailee  of  the  plaintiff  in  the 
writ  and  on  converting  the  latter  to  his 
own  use  cannot  be  convicted  under  III. 
Crim.  Code,  4  71.  of  larceny  from  the 
plaintiff.  Zschocke  v.  People,  62  III. 
127. 

Failure  to  Make  Division. — An  indict- 
ment for  larceny  will  not  lie  against  a 
lessee  or  cropper  for  secretly  appropri- 
ating the  crop  to  his  own  use,  even  if 
done  in  a  felonious  intent,  for  the  reason 
that,  under  N.  Car.  acts,  1877,  ch.  283. 
he  is  in  the  actual  possession  of  the 
same  until  a  division  is  made.  State  r. 
Copeland.  86  N.  Car.  691. 

One  who  has  agreed  to  conduct  a 
business,  pay  expenses  and  divide  the 
profits,  held  not  to  be  liable  for  larceny 
as  a  bailee  for  failing  to  account.  The 
remedy  was  by  a  civil  action.  Com.  r. 
Superintendent,  9  Phila.  (Pa.)  581. 

4.  One  hired  to  pick  cotton  who, 
after  gathering  it,  converts  it  to  his 
own  use,  cannot  be  convicted  of  the 
statutory  offence  of  "larceny  of  part  of 
an  outstanding  crop,"  unless  at  the 
time  of  gathering  it  he  had  the  present 
felonious  intent  to  steal  it,  and  where 
he  had  the  right  to  retain  possession 
until  the  cotton  was  weighed  at  the 
close  of  the  day;  and  the  mere  fact  that, 
after  picking  the  cotton,  he  secreted  it, 
will  not  of  itself  justify  the  finding  that 
he  had  the  felonious  intent  to  steal  it  at 
the  time  he  was  picking  it.  Lyon  v. 
State,  61  Ala.  224. 
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property  with  intent  to  steal  it  a  larceny  until  the  intention  has 
ripened  into  the  act ; 1  nor  is  a  mere  fraud  a  larceny.* 

VII.  Different  Kinds  of  Labcehy — 1.  With  Reference  to  the 
Manner  of  Taking— a.  Larceny  from  the  Person. — To  consti- 
tute larceny  from  the  person,  the  taking  must  be  without  the 
owner's  knowledge  or  consent.8  Where  the  owner  makes  resist- 
ance, it  is  robbery,  not  larceny ; 4  and  the  same  rule  applies  as  to 
asportation  as  that  which  applies  to  ordinary  larceny.* 

b.  Larceny  from  a  Dwelling  House  or  Other  Build- 
ing.— Stealing  in  a  dwelling  house  is  generally  made  grand  lar- 
ceny by  statute  without  regard  to  the  value  of  the  property 
stolen.6   This  offence  may  be  committed  by  an  occupant  of  the 


1.  State  v .  Newman,  9  Nev.  48. 

2.  See  People  v.  Moore,  37  Hun  (N. 
Y.)  84;  Ranney  v.  People,  22  N.  Y. 
^13;  Matter  of  Conger,  4  City  H.  Rec. 
(N.  Y.)  65;  1  Colby  Cr.  L.  561,  563;  2 
Russ.  Crimes  228;  Whart.  Cr.  L.  (7th 
ed.),  $  2162. 

Where  a  person  induced  another  to 


from  his  vest  pocket,  provided  the  taker 
would  pay  it  back.  Moye  v.  State,  65 
Ga.  754. 

To  constitute  the  offence  of  larcenv, 
"by  stealing  from  the  person,"  within 
the  Massachusetts  Rev.  Stat.,  ch.  126, 
§  16,  it  is  not  necessary  that  the  taking 
should  be  either  openly  and  violently 
loan  him  fifty  dollars,  upon  depositing   or  privately  and  fraudulently  done;  but 
with  him  certain  spurious  species  re-   if  it  be  with  the  knowledge,  though 
sembling  and  which  he  represented  to  A  without  the  dissent  or  resistance  of  the 


be  gold  coin,  the  intention  being  that 
he  should  use  the  money  to  buy  liquors, 
which,  however,  he  did  not  do,  but  ab- 
sconded with  the  money,  held,  that 
he  was  not  guilty  of  larceny.  Kelly  v. 
People,  6  Hun  (N.  Y.)  509. 

Defendant  paid  the  'debt  of  a  post- 
dated check,  stating  that  he  did  not 
want  it  presented  until  the  day  of  its 
date,  as  he  had  bought  certain  property, 
that  therefore  he  was  a  little  short,  and 
that  he  had  paper  out  of  which  he  ex- 
pected to  get  some  monev.  Held,  not 
iarceny  under  Penal  Code,  $  529, 
although  the  check  was  not  paid  when 
due  and  there  were  no  funds  in  bank. 
People  v.  Cuykeldall,  3  N.  Y.  Crim. 
Rep.  312. 

An  indictment  for  "felonious  stealing" 
legal  tender  notes  will  not  lie  against 
one  who,  after  selling  and  transferring 
the  note  and  mortgage  executed  to  him, 
and  after  notice  of  such  transfer  given 
to  the  mortgagor,  received  the  amount 
due  on  the  mortgage  (paid  in  such  legal 
tender  notes)  and  converted  it  to  his 
own  use.  State  v.  McDougal,  20  Wis. 
482. 

3.  Moye  v.  State,  65  Ga.  754;  note 
(Larceny),  57  Am.  Dec.  273. 

It  does  not  change  the  nature  of 
larceny  from  the  person  that  the  person 
plundered  was  asleep.  Hall  v.  People, 
39  Mich.  717.  Or  partially  intoxicated 
and  consented  to  the  taking  of  money 


owner,  the  offence  is  equally  com- 
mitted, provided  the  taking  be  with  the 
intention  on  the  part  of  the  offender  to 
deprive  the  owner  of  his  property. 
Com.  v.  Dimond,  3  Cush.  (Mass.)  235. 

The  attempt  to  steal  from  trie  person 
by  thrusting  the  hand  into  the  pocket  is 
complete  as  a  crime,  although  there 
may  have  been  nothing  in  the  pocket; 
and  where  two  persons  combine  to 
steal  from  the  persons  of  a  crowd  and 
one  of  them  attempts  to  steal  while  the 
other  abets  him,  both  are  guilty  of  the 
attempt,  and  the  attempt  is  not  merged 
in  the  conspiracy.  State  v.  Wilson,  30 
Conn.  500. 

4.  Burke  v.  State,  74  Ga.  372. 

5.  Dukes  v.  State,  22  Tex.  App.  192, 
And  see  ante.  Carrying  Away. 

8.  State  v.  Kennedy  (Mo.),  West 
363;  State  v.  Ramelsburg,  30  Mo. 
(9  Jones)  26. 

Where  defendant,  with  intent  to  steal, 
thrust  his  hand  into  the  pocket  of  an- 
other and  pulled  the  pocket  book  half 
out,  when  his  hand  was  seized,  held 
that  there  was  sufficient  "taking  and 
carrying  away"  to  constitute  larceny. 
State  v.  Chambers,  22  W.  Va.  779;  "s. 
c,  46  Am.  Rep.  550. 

Where  a  thief  attempts  to  steal  a 
pocket  book  from  the  pocket  of  a  per- 
son, he  must,  for  an  instant  at  least, 
have  had  perfect  control  of  the  prop- 
ert}-,  in  order  to  constitute  a  larceny^ 
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house  as  well  as  by  a  stranger,1  though  in  Texas  this  rule  does 
not  apply  to  a  domestic  servant ;  *  and  even  though  the  owner 
may  be  in  close  proximity  to  the  property,  if  it  is  not  in  his 
actual  personal  charge,  the  taking  will  be  larceny  from  the  build- 
ing, and  not  from  the  person.8 

The  taking  must  have  been  from  the  interior  of  the  house;* 
and  the  fact  that  there  is  a  police  officer  stationed  within  for  the 
purpose  of  detecting  the  thief  does  not  change  the  character  of 


though  it  is  not  necessary  for  the  pock- 
et book  to  be  removed  from  the  pocket 
if  once  within  the  grasp  of  the  thief. 
An  instantaneous  caption  and  asporta- 
tion is  sufficient  to  constitute  the  crime. 
Com.  v .  Luckis,  99  Mass.  431 ;  s.  c,  96 
Am.  Dec.  769. 

The  prosecutor  carried  his  watch  in 
his  waistcoat  pocket  fastened  to  a 
chain  which  was  passed  through  the 
buttonhole  of  the  waistcoat  and  kept 
there  by  a  watch  key  at  the  other  end 
of  the  chain,  turned  so  as  to  prevent 
the  chain  from  slipping  out.  The  pris- 
oner took  the  watch  out  of  the  prosecu- 
tor's pocket  and  forcibly  drew  the 
chain  and  watch  key  out  of  the  button- 
hole, but  the  point  of  the  key  caught  on 
a  button  and  the  prisoner's  hand  being 
seized,  the  watch  remained  there  sus- 
pended. Held,  that  the  prisoner  was 
guilty  of  stealing  from  the  person,  as 
the  watch'  and  chain  were  in  his  pos- 
session, and  severed  from  the  person  of 
the  prosecutor  for  the  interval  of  time 
after  the  key  was  drawn  out  of  the  but- 
tonhole, and  before  it  caught  on  the 
button.  Reg.  v.  Simpson,  29  Eng.  Law 
&  Eq.  530. 

1.  By  a  Quest. — Sec.  3170  of  the  Code, 
punishing  larceny  from  a  dwelling 
house,  applies  to  a  case  of  larceny  in  a 
dwelling  house  in  which  the  thief  is 
stopping  by  invitation.  Point  v.  State, 
37  Ala.  145. 

By  an  Employee. — A  party  hired  for 
one  day  "to  butcher  and  cut  up  beef" 
is  not  a  domestic  servant  within  the 
meaning  of  the  Texas  Code;  and  theft 
from  the  shop,  committed  by  htm,  of  his 
employer's  property  pending  such  em- 
ployment is  theft  from  the  house  under 
the  law  of  1875.  Richardson  v.  State, 
43  Tex.  456. 

One  employed  on  wages  to  assist  in 
ginning  cotton,  and  who  fired  the  en- 
gine and  carried  the  keys  of  the  gin 
house,  who  stole  cotton  from  the  gin 
house,  held,  larceny  from  the  house 
and  not  larceny  after  trust,  he  not  being 
bailee  of  the  cotton.  Wall  v.  State, 
75  Ga.  474. 


8.  Taylor  v.  State,  42  Tex.  387; 
Wakefield  v.  State,  41  Tex.  456. 

A  person  hired  for  an  hour  to  carry 
wood  from  the  street  to  the  back  yard, 
and  passing  through  the  house  in  such 
labor,  is  not  a  domestic  servant,  nor  is 
he  relieved  from  the  penalty  of  "theft 
from  the  house"  for  stealing  from  the 
house  through  which  he  passed  in  his 
employment.  Williams  v.  State,  41 
Tex.  649, 

S.  Money  of  a  lodger  in  his  trunk, 
as  well  as  the  key  of  the  trunk  in  a 
pocket  of  his  clothes,  while  he  is  in  bed 
undressed  and  asleep,  is  not  under  his 
own  protection  but  under  that  of  the 
house;  and  larceny  thereof  is  larceny 
in  a  building,  and  not  from  the  person. 
Com.  v.  Smith,  11 1  Mass.  439. 

A  person  having  money  of  his  own  in 
a  satchel  went  into  a  banking  house  of 
anotherand  temporarily  deposited  itupon 
the  counter,  and  while  standing  within 
about  two  feet  from  it  another  person 
called  his  attention  away  and  a  third 
abstracted  money  from  the  satchel. 
Held,  larceny  from  the  house.  Sim- 
mons v.  State,  73  Ga.  609;  s.  c,  54  Am. 
Rep.  885. 

4.  Taking  clothes  from  the  railing  on 
the  outer  edge  of  an  open  piazza  in 
the  front  of  a  dwelling  house  does  not 
constitute  the  statutory  offence  of  "lar- 
ceny in  a  dwelling  house."  Henry  v. 
State,  39  Ala.  679. 

An  ice  house  or  beer  cellar  forming 
the  basement  of  a  building,  but  without 
an  internal  communication  therewith, 
and  in  which  the  occupants  of  the 
rooms  above  have  no  interest,  posses- 
sion or  control,  is  not  a  "dwelling 
house"  within  the  meaning  of  the  Mis- 
souri statute  punishing  petit  larceny 
from  a  dwelling  house  in  like  manner 
as  grand  larceny  (Rev.  Stat.,  $  1309); 
State  v.  Clark,  89  Mo.  423;  I  S.  W. 
332;  5  West  417. 

To  enter  a  yard  with  intent  to  steal, 
is  not  an  indictable  offence  under  the 
Pennsylvania  act  of  March  31st,  i860, 
which  makes  any  person  entering  "any 
dwelling  house,  shop,  etc.,  or  other 
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the  offence.1  In  this  country  the  words  "  shop  "  and  "store" 
are  usually  used  in  the  same  sense.* 

2.  With  Eeference  to  the  Value  of  the  Thing  Taken. — At  common 
law,  and  by  statute  in  many  of  the  States,  a  distinction  is  made 
between  grand  and  petit  larceny,  such  distinction  depending  upon 
the  degree  of  punishment,  this  being  controlled  by  the  value  of 
the  property  stolen,8  though  in  some  of  the  States  this  distinc- 
tion has  been  abolished.4 

a.  Grand  Larceny. — Grand  larceny  comprises  the  taking  of 
property  of  or  above  a  certain  valuation,  differing  in  different 
States,  as  well  as  the  more  aggravated  classes  of  larceny  with  ref- 
erence to  the  manner  of  taking.6  Thus  larceny  from  the  person 
is  usually  grand  larceny  without  regard  to  the  value  of  the  article 
stolen  or  the  time  of  the  stealing.®  The  market  value,  not  the 
prime  cost  of  the  article  stolen,  is  the  true  criterion  in  determin- 
ing the  grade  of  the  larceny ; 7  and  several  small  larcenies  com- 


building,  etc.,  with  intent  to  commit 
any  felony,"  guilty  of  felony.  Com.  v. 
Taggert,  3  Brews.  (Pa.)  340. 

1.  Com.  v.  Mott,  (21  Pick.)  Mass. 
492. 

A  wife  stealing  in  a  building  owned 
by  her  husband  is  not  liable  to  the 
punishment  prescribed  by  St.  i85i,ch. 
156,  $  4.  for  larceny  "in  any  building." 
Com.  r.  Hartnett,  3  Gray  (Mass.)  450.. 

Theft  in  Night  Time. — In  the  com- 
monwealth of  Massachusetts,  the  steal- 
ing from  a  vessel  in  the  night  time 
is  a  distinct  offence  from  that  of 
stealing  from  a  vessel  in  davtime. 
Com.  v.  M'Laughlin,  11  Cush.  (Mass.) 
598- 

2.  Com.  v.  Annis,  15  Gray  (Mass.) 
197;  see  Hagan  v.  State,  52  Ala.  373; 
Bennett  v.  State,  52  Ala.  370., 

5.  See  Ex  parte  Bell.  19  Fla.  608; 
State  v.  Brown,  73  Mo.  631. 

The  word  "larceny,"  in  Vermont  Rev. 
Laws,  §  4133,  includes  both  grand  and 
petit,  notwithstanding  the  words  "or 
other  felony'  following  the  same. 
State  v.  Keyser,  56  Vt.  622. 

In  the  crime  of  horse-stealing,  the 
distinction  between  grand  and  petit 
larceny  which  exists  in  regard  to  other 
kinds  of  personal  property  is  not 
known.  The  character  of  the  crime  is 
the  same  whether  the  value  of  the  ani- 
mal is  $500  or  only  $200.  Wells  v. 
State,  11  Neb.  409. 

4.  See  Ex  parte  Beli,  19  Fla.  608. 

The  distinction  has  been  cancelled  in 
England  by  statute.  Whart.  Cr.  L. 
(9th  ed.),  §  862a. 

6.  See  N.  Y.  Penal  Code,  530,  531. 
Grand  larceny  t6  one  of  the  degrees 


of  robbery,  the  word  degrees  indicating 
the  principal  crime  as  the  genus,  and 
the  lesser  as  the  species,  and  necessarily 
included  in  the  definition  of  the  greater 
offence.  State  v.  Keeland  (Mo.),  7 
West.  Rep.  112. 

La.  Act  124  of  1874,  distinguishing 

frand  from  petit  larceny,  does  not  con- 
ict  with  or  repeal  La.  Rev.  Stat.  814, 
denouncing  horse  stealing.  State  v. 
Pierre,  39  La.  An.  915;  s.  c,  3  So.  Rep. 
60. 

The  word  "  trespass,"  in  the  criminal 
code,  is  descriptive  of  offences  of  a 
lower  grade,  and  does  not  include  that 
of  horse  stealing.    U.  S.  v.  Flanakin, 
,  1  Hemp.  (U.  S.)  30. 

The  term  "simple  larceny,"  as  used 
in  2  Comp.  L.  5765,  is  confined  to  cases 
the  circumstances  of  which  do  not  ag- 
gravate the  offence  or  increase  the  pun- 
ishment. Pitcher  v.  People,  16  Mich. 
HI- 

By  the  word  steal,  as  used  in  a  stat- 
ute, a  simple  larceny  is  intended.  Alex- 
ander v.  State,  12  Tex.  540. 

6.  Fallon  v.  People,  2  Keyes  (N.  Y.) 
145;  s.  c,  6  Park.  (N.  Y.)  Cr.  256; 
and  see  Wilson  v.  People,  39  N.  Y.  462. 

The  Mississippi  Code,  §  2901,  makes  it 
grand  larceny  to  steal  "any  of  the  horned 
cattle,  or  swine,  or  sheep,  or  goats  of 
any  value."  Held,  that  live  animals  are 
meat.   Golden  v.  State,  63  Miss.  466. 

7.  Taylor's  Case,  1  City  H.  Rec.  (N. 
Y.)  28. 

This  was  held  to  be  the  rule  even 
though  the  market  value  of  the  goods 
stolen  (jewelry  in  this  case)  was  more 
than  the  cost  and  intrinsic  value.  Tay- 
lor's Case,  1  City  H.  Rec.  (N.  Y.)  28. 
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mitted  at  definite  times,  although  from  the  same  person,  cannot 
be  united  so  as  to  make  it  a  grand  larceny.1 

b.  PETIT  Larceny. — A  felonious  taking  not;  amounting  to 
grand  larceny  is  petit  larceny.*  Petit  larceny  was  a  felony  at 
common  law,8  but  under  the  statutes  it  is  usually  to  be  regarded 
as  a  misdemeanor,  and  the  courts  of  special  sessions  and  justice's 
courts  have  jurisdiction  to  try  the  offence.4  There  are  no  acces- 
sories in  petit  larceny.5 

VUL  Prosecution  fob  Labczhy — Whzh  Barked.— While  courts 
look  with  disfavor  on  prosecutions  that  have  been  unduly  delayed, 
there  is,  at  common  law,  no  limitation  which  prevents  the  prose- 
cution of  offences  after  the  arrival  of  a  specified  time.®  Statutes 
to  this  effect  have,  however,  been  enacted  in  England,  and  most, 
if  not  all,  of  the  United  States.*  These  statutes  should  be  lib- 
erally construed  in  favor  of  the  accused.8 


1.  Scarver  v.  State.  53  Miss.  407. 
There  can  be  no  conviction  for  grand 

larceny  unless  the  prisoner  stole  more 
than  twenty-five  dollars,  laid  in  one 
count.  Hughes's  Case,  4  City  H.  Rec. 
(N.  Y.)  132;  McKenna's  Case,  5  City 
H.  Rec.  (N.  Y.)  174. 

2.  See  N.  Y.  Penal  Code,  §  532. 
The  constitution,  in  using  the  term 

"petit  larceny,"  does  not  establish  the 
value  of  property  stolen  at  "twelve 
pence"  as  controlling  the  degree  of  the 
offence  according  to  common  law. 
Ex  parte  Bell,  19  Fla.  608. 

In  Aew  I'ori,  it  is  the  duty  of  the 
court  to  instruct  the  jury  that"  if  they 
find  the  value  of  the  property  stolen  to 
be  less  than  twenty-five  dollars,  the 
prisoner  can  only  be  convicted  of  petit 
larcenv.  Rhodihan  v.  People,  5  Park. 
(N.  Y")  Cr.  395. 

The  taking  and  carrying  away  of 

f rowing  crops  of  less  value  than  twenty  - 
ve  dollars  is  not  stealing.  Comport 
v.  Fulton,  39  Barb.  (N.  Y.)  56;  s.  c,  13 
Abb.  (N.  Y.)  276. 

3.  People  v.  Adler,  3  Park.  (N.  Y.) 
Cr.  249;  Carpenter  v.  Nixon,  5  Hill 
(N.  Y.)  260;  Ward  v.  People,  3  Hill 
(N.  Y.)  396. 

4.  People  ex  rel.  Comaford  v.  Dutch- 
er,  83  N.  Y.  240;  People  ex  rel.  Lough- 
lin  v.  Fime,  87  N.  Y.533;  People  ex  rel. 
Murray  v.  Special  Sessions,  74  N.  Y. 
406. 

Under  the  eighth  section  of  the  dec- 
laration of  rights  in  our  constitution, 
cases  of  "petit  larceny"  or  small  lar- 
ceny, may  be  tried  under  regulations 
made  by  the  legislature  without  pre- 
sentment or  indictment  by  a  grand 
jury,  and  the  legislature  may  determine 


what  value  of  property  stolen  shall  con- 
stitute the  offence  so  triable.  Ex  parte 
Bell,  19  Fla.  608. 

5.  Ward  v .  People,  3  Hill  (N.  Y.)  396; 
affirmed  in  6  Hill  (N.  Y.)  144;  State 
v.  Henderson,  35  La.  An.  45. 

«.  Whart.  Cr.  PI.  &  Pr.,  316,  326; 
Whart.  Cr.  L.,  v  31a. 

7.  Whart.  Cr.  PI.  &  Pr.,  $  316. 

Prosecution  for  felonious  theft  is 
barred  by  the  lapse  of  five  years  be- 
tween the  commission  of  the  offence, 
and  the  presentment  of  the  indictment 
therefor.  Wimberly  v.  State,  22  Tex. 
App.  506. 

"  It  is  the  policy  of  the  law  that  prose- 
cutions should  be  prompt,  and  that 
statutes  enforcing  such  promptitude 
should  be  vigorously  maintained.  They 
are  not  merely  acts  of  grace,  but  checks 
imposed  by  the  State  upon  itself,  to  ex- 
act vigilant  activity  from  its  subalterns 
and  to  secure  for  criminal  trials  the  best 
evidence  that  can  be  obtained."  Whart 
Cr.  PI.  &  Pr..  $  316. 

8  "  Statutes  of  limitation  are  to  be 
liberally  construed  in  favor  of  the  de- 
fendant, not  only  because  such  liberal- 
ity of  construction  belongs  to  all  acts  of 
amnesty  and  grace,  but  because  the 
very  existence  of  the  statute  is  a  recog- 
nition and  notification  by  the  legisla- 
ture of  the  fact  that  time,  while  it  grad- 
ually wears  out  proofs  of  innocence,  has 
assigned  to  it  fixed  and  positive  periods 
in  which  it  destroys  proofs  of  guilt 
Independently  of  these  views,  it  must 
be  remembered  that  delay  in  Instituting 
prosecutions  is  not  only  productive  of 
expense  to  the  State,  but  of  peril  to 
public  justice  in  the  alternation  and 
distortion,  even  by  mere  natural  lapse 
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The  statute  begins  to  run  on  the  day  of  the  commission  of  the 
offence ; 1  but  a  larceny  may  be  considered  as  still  in  process  of 
accomplishment  so  long  as  the  original  caption  is  unbroken  and 
the  original  asportation  yet  in  progress.*  In  order  to  save  the 
statute  there  must  have  been  a  prosecution  for  the  offence  by 
way  of  indictment  or  information  within  the  limited  time ; 8  but 
flight  or  concealment  suspends  the  statute,  and  occasional  and 
temporary  returns  will  not  start  it  running  afresh.4 

As  a  general  rule,  the  limitation  applies  to  offences  committed 
before  the  passage  of  the  statute  as  well  as  afterwards,6  and  un- 
less the  statute  contains  words  to  the  contrary,  it  has  no  extra- 
territorial effect.6 

The  statute  of  limitations  need  not  be  pleaded,  but  may  be 
taken  advantage  of  on  the  general  issue,7  though,  ordinarily,  the 


of  memory,  of  testimony."  Whart.  Cr. 
Pr.  &  PI,  $316. 

1.  State  v .  Asbury,  26  Tex.  82. 

2.  State  v.  Grant.  22  Me.  171. 

"  With  continuous  crimes,  it  begins 
with  the  ceasing  of  the  criminal  act  or 
neglect "  which  constitutes  the  crime. 
Whart.  Cr.  PI.  &  Pr.,  §  321. 

The  prisoner  is  guilty  of  theft  at  all 
times  while  he  retains  possession  of  the 
stolen  goods,  and  may  be  punished  un- 
der the  Revised  Statutes  of  Maine  for 
goods  still  retained  by  him,  though 
stolen  prior  thereto.  State  v.  Somer- 
ville,  21  Me.  14;  s.  c,  38  Am.  Dec.  248. 

3.  U.  S.  v.  Slocum,  1  Cranch  (U. 
S.)  485;  U.  S.  v.  Ballard,  3  McLean 
(U.  S.)  469;  Foster  v.  State,  38  Ala. 
425;  R0S6  v.  State,  55  Ala.  177;  Brock 
v.  State,  22  Ga.  98;  Rex  v.  Brooks,  1 
Den.  C.  C;  217;  2  Cox  C.  C.  436;  Rex 
v.  Parker,  9  Cox  C.  C.  475. 

Information  in  the  federal  statutes 
means  not  complaint  by  a  prosecutor, 
but  the  technical  ex  officio  information. 
Under  such  statutes,  though  the  indict- 
ment must  be  found  to  prevent  the  bar 
of  the  statute,  the  defendant  need  not 
be  sentenced  within  the  limitation. 
Com.  v.  The  Sheriff,  3  Brewst.  (Pa.) 
394* 

Defective  Indictment. — The  failure 
of  a  defective  indictment  and  the  pre- 
sentation of  a  new  and  correct  one,  after 
the  statute  has  begun  to  run.  does  not 
revive  the  statute.  It  was  put  aside  by 
the  commencement  of  legal  proceedings 
and  it  remains  silent  until  these  pro- 
ceedings are  terminated;  and  this  termi- 
nation can  only  be  by  a  final  judgment 
upon  the  suits.  Foster  v.  State,  38 
Ala.  425;  Com.  v.  Sheriff,  3  Brewst. 
(Pa.)  394;  State  v.  Johnson,  5  Jones 
<N.  Car.)  221 ;  State  v.  Hailey,  6  Jones 


(N.  Car.)  42;  and  see  Whart.  Cr.  PI.  & 
Pr-t  §  325- 

4.  See  Robinson  v.  State,  57  Ind. 
113;  U.  S.  v.  Smith,  4  Day  (Conn.)  123; 
U.  S.  v.  White.  5  Cranch  C.  C.  39. 

Soldiers  enlisting  in  the  army  and 
removing  from  place  to  place,  and  all 
removals  under  direction  of  the  State, 
are  not  subject  to  this  exception.  Gra- 
ham v.  Com.,  51  Pa.  St.  255;  and  see 
U.  S.  v.  Brown,  2  Lowell  (U.  S.)  267. 

Concealment  of  the  crime  does  not 
prevent  the  running  of  the  statute. 
Com.  v.  Sheriff,  3  Brewst.  (Pa.)  394. 

6.  Adams  v.  Woods,  2  Cranch  (U. 
S.)  342;  Johnson  v.  V.  S.,  3  McLean, 
(U.  S.)  89;  U.  S.  v.  White,  t,  Cranch 
(U.  S.)  73;  U.  S.  v.  Ballard,  3'McLean, 
(U.  S.)  469;  U.  S.  v.  Watkins,  3 
Cranch  (U.  S.)  442:  but  see  Martin  z: 
State,  24  Tex.  61. 

This  rule  has  not  been  adopted  in 
New  York.  People  v.  Martin,  1 
Park.  (N.  Y.)  Cr.  187;  Hathaway  v. 
Johnson,  55  N.  Y.  93;  Mongeon  v. 
People,  5<:  N.  Y.  613;  Hartung  v. 
People,  28  N.  Y.  400;  Shepherd  v. 
People,  25  N.  Y.  406. 

6.  Whart.  Conn.  L.,      534,  544, 939. 

If  a  foreigner  commits  an  offence  in 
England  or  the  United  States  it  could 
never  be  pretended  that  he  could  plead 
that  in  his  own  country  the  period  for 
prosecution  had  expired;  and  so  where 
jurisdiction  is  based  upon  allegiance,  as 
in  political  offences  against  the  United 
States  committed  abroad,  the  defendant, 
when  put  on  trial  in  the  country  of  his 
allegiance,  would  not  be  permitted  to 
set  up  the  limitations  of  the  forum 
delicti  commissi.  Whart.  Cr.  PI.  &  Pr., 
§  329- 

7^  McLane     State,  4  Ga.  335;  Com 
ckn 
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offence  must  be  laid  in  the  indictment  within  the  time  fixed  by 
the  statute.1 

DC.  JUBISDICTIOK. — The  courts  of  the  county  in  which  a  larceny 
is  committed  have  jurisdiction  to  try  the  offender,*  and  usually 
where  a  crime  is  committed  partly  in  one  county  and  partly  in 
another,  or  where  the  acts  requisite  to  the  consummation  of  an 
offence  occur  in  two  or  more  counties,  the  courts  of  either  county 
have  jurisdiction.8  Where  property  is  stolen  and  carried  by  the 
thief  from  the  place  where  it  is  taken  through  or  into  other  places, 
the  common  law  rule  is  that  the  larceny  continues  and  accom- 
panies the  thing  stolen  from  one  State  to  another,  or  from  one 
county  to  another  in  the  same  State  ; 4  and  a  large  majority  of 
the  States  have  adopted  this  rule  making  the  offence  triable  in 
any  State  or  county  through  or  into  which  the  thief  has  brought 
the  good-7,*  though  some  States  have  adopted  the  contrary  rule 


State,  8  Ind.  494;  State  v.  Bowling,  10 
Humph.  (Tenn.)  52;  State  v.  Hussey,  7 
Iowa  409;  lT.  S.  i'.  Cook,  17  Wall.  (U. 
S.)  168;  U.  S.  v.  Smith,  4  Dav  (Conn.) 
121;  U.  S.  v.  White,  5  Cranch  (U.  S.) 
73.  Contra,  People  v.  Roe,  5  Park.  (N. 
Y.)  Cr.  231;  State  v.  Carpenter,  74  N. 
Car  230. 

1.  See  People  v.  Miller,  12  Cal.  291; 
McLane  v.  State,  4  Ga.  335;  Hatwood 
v.  State,  18  Ind.  492;  State  v.  Hobbs, 
39  Me.  212;  People  v.  Gregory,  30 
Mich.  371;  State  v.  Magrath,  19  Mo. 
678;  U.  S.  v .  Winslow,  3  Sawy.  (U.  S.) 
337- 

The  prosecution  may  lav  the  offence 
outside  the  statute  and  then  prove, 
without  averring  it,  that  it  came  within 
an  exception.  People  v.  Van  Sant- 
voord,  9  Cow.  (N.  Y.)  655;  U.  S.  v. 
Cook,  17  Wall.  (U.  S.)  168;  and  see 
cases  above  cited. 

The  course  more  generally  required 
would  seem  to  be  to  state  the  time  cor- 
rectly in  the  indictment  and  then  aver 
the  exception.  People  v.  Miller,  12 
Cal.  291;  McLane  v.  State,  4  Ga.  335; 
State  v.  Rust,  8  Blackf.  (Ind.)  195; 
State  v.  Hobbs,  39  Me.  212;  State  v. 
English,  2  Mo.  182;  State  v.  Mvers,  68 
Mo.  266;  State  v.  Bryan,  19  (5a.  An. 
435;  State  v.  Bilbo,  19  Ga.  An.  76; 
State  v .  Snow,  30  La.  An.  401.  Smith 
v.  State,  55  Ala.  59. 

3.  State  v.  Douglas,  17  Me.  193;  s.  c, 
35  Am.  Dec.  248;  People  v.  Dimick,  41 
Hun  (N.  Y.)  616;  s.  c,  5  N.  Y.  Crim. 
R.  18-;;  Henrv  v.  State,  7  Coldw. 
(Tenn.)  331;  Clark  v.  State,  23  Tex. 
App.  612;  Gage  v.  Stite,  22  Tex.  App. 
123;  Roth  v.  State,  10  Tex.  App.  27: 
Cousin's  Case,  2  Leigh  (Va.)  708. 


A  prisoner  who  has  taken  a  false  im- 
pression of  a  warehouse  key  for  the 
purpose  of  having  a  false  key  made 
may  be  convicted  in  the  county  where 
the  warehouse  and  key  were,  though 
the  false  key  was  made  in  another 
county.   Griffin  v.  State,  26  Ga.  493. 

Georgia  Code,  $  4422.  makes  it  a 
criminal  offence  to  fraudulently  con- 
vert to  one's  own  use  an  article  en- 
trusted to  him,  or  to  dispose  of  the- 
article  without  the  owner's  consent, 
and  without  paying  him  its  full  value 
upon  demand.  A  was  entrusted  with 
a  coupon  railroad  ticket  in  F  county, 
to  be  returned.  He  left  the  county 
with  the  ticket;  was  brought  back  under 
extradition  proceedings,  after  demand 
made  on  him;  was  tried  and  convicted 
in  F  county,  after  demand  made  on 
him  there.  Held,  that  he  was  properly 
found  guilty  of  larceny  after  trust  in  F 
countv.    Soule  v.  State.  71  Ga.  267. 

3.  People  v.  Dimick,  41  Hun  (N. 
Y.)  616;  s.  c,  5  N.  Y.  Crim.  R.  185. 

4.  State  v.  Johnson,  2  Oreg.  115. 
The  common  law  rule  that  if  a  thief 

steals  goods  in  one  county  and  takes 
them  into  another,  he  may  be  indicted 
in  either  county,  is  recognized  by  the 
courts  and  sanctioned  by  legislative  en- 
actment in  Tennessee.  Hence  a  thief 
may  be  indicted  and  convicted,  in 
Tennessee,  for  a  larceny  committed  in 
another  State,  if  he  brings  the  stolen 
property  with  him  into  Tennessee. 
Henry  v.  State,  7  "Coldw.  (Tenn.)  331. 

6.  'Smith  v.  State,  55  Ala.  59;  Aaron 
v.  State,  39  Ala.  684;  State  v.  Seay,  3 
Stew.  (Ala.)  123;  State  v.  Cummings, 
33  Conn.  260;  s.  c,  89  Am.  Dec.  208; 
State  v.  Ellis,  3  Conn.  185;  Tippins  t»- 
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State,  14  Ga.  432;  Myers  v.  People,  26 
111.  173;  Hurt  v.  State,  26  Ind.  106; 
State  v.  Bennett,  14  Iowa  (6  With.) 
479;  Com.  v.  Rand,  7  Mete.  (Ky.)  475; 
s.  c,  41  Am.  Dec.  455;  State  v.  Under- 
wood, 49  Me.  181;  s.c,  77  Am.  Dec. 
254;  State  v.  Douglas,  17  Me.  193;  s.  c, 
3S  Am.  Dec.  248;  Com.  v.  Holder,  9 
Gray  (Mass.)  7;  Com.  v.  Uprichard,  3 
Gray  (Mass.)  434;  s.  c,  63  Am.  Dec. 
762;  Com.  v.  CuTlins,  1  Mass.  116;  Com. 
v.  Andrews,  2  Mass.  14;  Watson  v. 
State,  36  Miss.  (7  George)  593;  Hem- 
maker  v.  State,  12  Mo.  453;  Haskins  v. 
People,  16 N.  Y.344;  People  v.  Smith,  4 
Park.(N.  Y.)  C.R.  255;  People  v.  Burke, 
11  Wend.  (N.  Y.)  129;  McCullough's 
Case,  2  City  H.  Rec.  (N.  Y.)  45;  Paine's 
Case,  1  City  H.  Rec.  (N.  Y.)  64;  2  N. 
Y.  Rev.  Stat.  698,  §  4;  State  v.  Hill,  19 
S.  Car.  435;  Gage  v.  State,  22  Tex.  App. 
123;  McElmurray  v.  State,  21  Tex. 
App.  691;  Roth  v.  State,  10  Tex.  App. 
27*,  Cousin's  Case,  2  Leigh  (Va.)  708; 
U.  S.  v.  Hamilton,  1  Mass.  (U.  S.)  152. 

The  maxim  qui  facit  per  alium  facit 
per  se  applies  where  one  steals  goods 
in  one  State  and  sends  them  into 
another  State  by  an  agent  not  an  ac- 
complice, and  the  principal  may  be 
indicted  for  larceny  in  the  latter  State. 
Com.  v.  White,  123  Mass.  430. 

The  statute  of  Michigan  providing 
that  one  who  shall  bring  into  the  State 
property  stolen  by  him  in  another  State 
or  Territory,  may  be  prosecuted,  is  a 
valid  and  proper  law.  The  State  is 
bound  to  regard  stolen  property,  after 
it  is  brought  within  the  State,  as  being 
still  the  property  of  him  from  whom  it 
was  stolen,  and  is  bound  to  furnish  him 
all  proper  remedies  for  its  recovery, 
and  to  treat  the  guilty  ones  as  wrong- 
doers in  withholding  it.  All  this  is  not  a 
mere  matter  of  State  comity,  but  matter 
of  constitutional  obligation  imposed  in 
the  most  solemn  manner  possible.  The 
persistence  in  the  wrong  as  against  the 
right  of  one  whom  the  State  is  bound  to 
protect  to  the  full  extent  that  it  must 
protect  one  of  its  own  citizens,  is  not 
only  not  a  matter  of  indifference  to  the 
State,  but  is  a  flagrant  contempt  of  its 
authority,  and  it  is  eminently  proper 
that  the  State  should  treat  it  as  a  crime. 
People  v.  Williams,  24  Mich.  156. 

By  Servant  or  Agent. — A  servant  who 
withdraws  the  property  entrusted  to 
him  by  his  employer  with  intent  to 
steal  the  same,  may  be  indicted  for  the 
offence  in  any  county  into  which  he 
brings  the  goods.  People  v.  Garcia,  25 
Cal.  531. 


A  person  who  commits  larceny  in  a 
foreign  country  and  converts  the  stolen 
property  to  his  own  use  in  Oregon, 
even  by  innocent  agents,  is  guilty  of 
larceny  in  Oregon.  State  v.  Barnett, 
i5  0reg.77;  14,  p.  737. 

Grand  and  Petit  Larceny. — Defendant, 
a  clerk,  having  made  collections  for  his 
employers  amounting  to  over  $500,  but 
of  which  no  one  sum  collected  exceeded 
$25,  came  into  the  county  with  the 
amount  thereof  exceeding  $2;  and  ab- 
sconded with  it.  Held,  that  he  could 
be  convicted  in  that  county  of  grand 
larceny  in  the  second  degree,  under  § 
531  Penal  Code.  People  v.  Carr,  3  N. 
Y.  Crim.  R.  578. 

Information. — If  the  statute  render- 
ing one  who  steals  property  in  another 
State  and  brings  it  to  Michigan  guilty 
of  larceny  there  (Comp.  Laws,  $  5797) 
is  valid,  then  whether  an  information 
under  it,  charging,  in  the  ordinary  form, 
larceny  committed  in  Michigan,  is 
sufficient,  qucere.  Morissey  v.  People, 
11  Mich.  327. 

Proof. — On  the  trial  of  an  indictment, 
framed  in  conformity  with  the  provi- 
sions of  the  iSth  section  of  the  4th  chap- 
ter of  the  Penal  Code,  it  is  competent 
to  prove  that  the  property  described 
was  stolen  by  the  accused  in  another 
State,  and  brought  by  him  into  this. 
Murray  v.  State,  18  Ala  727. 

Theft  may  be  prosecuted  either  in 
the  county  of  the  original  taking  or  in 
any  county  through  or  into  which  the 
thief  transported  the  property,  proof, 
therefor  that  the  accused  brought 
the  property  stolen  in  another  county 
into  the  county  of  the  forum,  will  sup- 
port the  venue  in  the  latter.  Clark  v. 
State,  23  Tex.  App.  612. 

Instances. — On  an  indictment  for  lar- 
ceny of  cattle,  proof  that  the  accused 
stole  them  in  O  county,  and  was  there 
seen,  near  the  line  of  C  county,  driving 
them  towards  the  town  inC  county  where 
he  resided,  but  on  entering  the  town  they 
were  not  with  him,  held,  not  to  war- 
rant a  conviction  in  C  county.  Moore 
v.  State,  55  Miss.  432. 

Where  a.horse  is  6tolen  in  one  county 
and  the  thief  sells  and  delivers  posses- 
sion to  another  person,  and  the  two  go 
to  another  county  where  the  purchaser 
lakes  the  horse,  that  the  thief  may 
there  receive  the  balance  of  the  price, 
the  thief  cannot  be  convicted  of  larceny 
in  the  latter  county;  but  where  the  thief 
and  another  party  merely  exchange 
horses,  to  be  re-exchanged  at  pleasure, 
and  the  two  ride  into  another  county, 


Digitized  by 


Jurisdiction. 


LARCENY. 


Jnriidictim. 


that  stealing  goods  in  one  State  and  bringing  them  into  another 
is  not  larceny  in  the  latter  State  ; 1  and  some  do  not  extend  the 
rule  to  goods  stolen  in  a  foreign  country  and  brought  within  their 
limits.*  In  any  event,  a  trial  in  one  county  will  be  a  bar  to  a  trial 
in  any  other ; 8  and  the  trial  in  the  county  into  which  the  prop- 
erty is  brought  can  be  for  simple  larceny  only.4 

The  rule  that  stealing  goods  in  one  State  or  county  and  carrying 
them  into  another  will  constitute  larceny  in  the  latter  State  or 
county,  does  not,  however,  apply  to  compound  larcenies  ;*  it  is  the 
act  of  bringing  the  stolen  property  into  the  State  or  county,  and  not 
the  taking  which  constitutes  the  larceny,  and  this,  whatever  the 
taking  may  have  been,  is  merely  a  simple  larceny.6 


the  thief  ma y  be  there  convicted;  for  in 
the  latter  event  the  person  making  the 
exchange  would  be  but  the  agent  or  in- 
strument of  the  thief  in  bringing  the 
stolen  property  into  the  county.  Lucas 
v.  State,  62  Ala.  26. 

Where  two  persons  stole  a  horse  in 
Tennessee  and  brought  it  into  Ken- 
tucky and  sold  it,  one  party  having  the 
possession  and  chief  control  of  the 
horse  and  making  the  sale  for  the  bene- 
fit of  both,  the  other  having  assisted  in 
the  larceny,  and  being  in  Kentucky  after 
the  taking  and  before  the  sale,  it  was 
held  that  under  the  statutes  of  Kentucky 
both  were  guilty  of  larceny  in  that 
State.    Ferrill  v.  Com.,  1  Duv.  (Ky.) 

1.  Lee  v.  State,  64  Ga.  203;  s.  c,  37 
Am.  Dec.  67;  People  v.  Loughridge,  1 
Neb.  1 1 ;  State  v.  LeBlanch,  31  N.  J.  L. 
(2  Vroom)  82;  Stanley  v.  State,  24 
Ohio  St.  166.  See  Spencer  v.  State,  20 
Ala.  24. 

In  order  to  show  the  character  of 
his  possession,  within  this  State,  of 
property  stolen  in  another  State,  the 
prisoner's  previous  theft  may  be  shown, 
though  he  cannot  be  punished  here  for 
a  crime  committed  abroad.  Watson  v. 
State,  36  Miss.  (7  George)  593. 

The  crime  of  larceny,  perpetrated 
in  another  State,  is  not  transplanted 
with  the  goods  into  this  State,  so  as  to 
become  an  offence  against  this  State, 
punishable  here;  but  only  so  as  to  en- 
able us  to  return  the  criminal  to  the 
proper  vicinage.  Beal  v.  State.  15  Ind. 
37S. 

A  took  the  horse,  wagon  and  harness 
of  B  from  his  stable  by  a  trespass,  and 
drove  to  a  neighboring  town.  While 
on  the  way  he  changed  the  horse  for 
another,  which  was  in  a  pasture  by  the 
roadside.  He  then  drove  to  another 
county  and  there  sold  the  whole  prop- 


erty. Held,  that  although  when  he 
took  the  property  he  intended  to  return 
it,  he  might  nevertheless  be  convicted 
of  larceny  in  the  county  where  he  com- 
mitted the  trespass.  Com.  v.  White,  n 
Cush.  (Mass.)  483. 

8.  See  Stanley  v.  State,  24  Ohio  St 
166. 

The  bringing  into  this  common- 
wealth, by  the  thief,  of  goods  stolen  in 
one  of  the  British  provinces,  is  not  lar- 
ceny in  this  commonwealth.  Com.  v. 
Uprichard,  3  Gray  (Mass.)  434. 

5.  Tippins  v.  State,  14  Ga.422. 

4.  Roth  v.  State,  10  Tex.  App.  27. 

6.  Smith  v.  State,  55  Ala.  59. 

6.  Worthington  v.  State,  58  Md.403; 
s.  c,  42  Am.  Rep.  338. 

The  statute  (Ala.  Rev.  Code,  $3948), 
providing  that  when  property  is  stolen 
in  one  county  and  carried  to  another, 
the  jurisdiction  in  either  county  does 
not  extend  to  compound  larceny.  If 
goods  are  stolen  from  a  dwelling  house 
in  one  county  and  carried  into  another, 
the  only  prosecution  that  can  be  insti- 
tuted in  the  latter  is  for  simple  larceny. 
Smith  r.  State,  55  Ala.  59. 

When  goods  are  stolen  in  one  county 
and  taken  into  another,  the  person 
guilty  may  be  indicted  and  tried  in  such 
county,  on  the  ground  that  each  aspor- 
tation is  a  fresh  offence.  State  v.  Mc- 
Graw,  87  Mo.  161;  2  West  149. 

A  thief  may  be  tried  in  any  county 
whither  he  may  carry  the  goods.  His 
possession  in  any  county  is  a  larceny 
continued;  for  at  no  instant  is  the 
owner  divested  of  his  legal  right  of 
possession.  Paine'sCase,  1  City  H.  Rec. 
(N.  Y.)  64. 

Where  the  taking  is  under  such  cir- 
cumstances as  would  make  it  a  larceny, 
if  done  in  Alabama,  and  the  property  is 
afterwards  brought  into  the  State,  the 
crime  is  complete,  without  regard  to- 
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1.  The  Federal  Courts. — Larceny  committed  in  a  place  where  the 
federal  courts  have  jurisdiction  is  triable  and  punishable  in  such 
courts,1  and  such  jurisdiction  need  not  be  exclusive.*  But  a  lar- 
ceny committed  in  a  foreign  port  is  not  within  federal  jurisdic- 
tion,8 even  though  committed  on  an  American  vessel,*  or  even 
though  the  stolen  property  may  have  been  carried  upon  the  high 
seas  or  brought  within  the  jurisdiction  by  an  American  vessel.6 

%  Courts  Martial — Courts  martial  have  jurisdiction  to  punish 
larceny  when  committed  by  persons  in  the  military  service,  to  the 
prejudice  of  good  order  and  military  discipline;  and  it  is  not  in- 
tended that  the  proceedings  should  be  in  the  technical  forms  of 
criminal  proceedings.6 

3.  Local  Courts. — The  jurisdiction  of  the  local  courts  over  the 
offence  of  larceny  is  usually  governed  by  the  value  of  the  prop- 
erty taken,  jurisdiction  over  petit  and  other  small  larcenies  being 
vested  in  the  justice's  and  district  courts.7  Where  a  prosecution 
is  brought  in  any  of  the  courts  of  inferior  jurisdiction,  the  neces- 


the  law  of  the  State  where  the  act  was 
committed.  Murray  v.  State,  18  Ala. 
727. 

1.  U.  S.  v.  Davis,  5  Mason  (U.  S.) 
56.    And  see  Manley  v.  People,  7  N. 
Seld.)  295;  Haskins  v.  People,  16 


N.  Y. 


i. 

356- 


344- 


U.  S.  v.  Davis,  5  Mason  (U.  S.) 


5.  U.  S.  v.  Hamilton,  1  Mason  (U. 
S.)  152;  U.  S.  v .  Jackson,  2  N.  Y.  Leg. 
Obs.  3. 

Larceny  committed  on  board  a  ship 
moored  within  a  port  of  a  foreign 
country,  or  of  a  State,  although  in  tide 
waters,  is  not  committed  on  the  high 
seas  and  therefore  is  not  cognizable  by 
the  federal  courts  under  the  act  of  1790. 
U.  S.  v.  Davis,  5  Mason  (U.  S.)  356. 

4.  Larceny  committed  on  board  an 
American  snip  in  an  enclosed  dock  in 
a  foreign  port,  is  not  punishable  under 
the  statute  of  April  30th,  1790,  ch.  9,  § 
16.  U.  S.  v.  Hamilton.  1  Mason  (U. 
S.)  152. 

6.  U.  S.  v .  Morell,  13  Am.  Jur.  279; 
1  Burner  Call.  Cas.  373;  U.  S.  v.  Davis, 
5  Mason  (U.  S.)  356. 

«.  Re  Esmond  (D.  C),  3  Cent.  520. 
T.  See  the  statutes  of  the  different 
States. 

The  crime  of  petit  larceny  in  Netu 
York,  as  a  first  offence,  under  the  pro- 
visions of  the  revised  statutes,  is  not  a 
felony,  but  is  reduced  to  the  grade  of  a 
misdemeanor,  within  the  spirit  and 
meaning  of  section  26  of  article  6  of 
the  constitution,  giving  to  courts  of 
special  sessions  jurisdiction  of  offences 
of  that  grade.    Hence,  a  statute  giving 
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to  such  courts  in  a  specified  county 
exclusive  power  to  hear,  try  and  deter- 
mine "all  cases  of  petit  larceny  not 
charged  as  a  second  offence,"  arising 
within  the  county,  is  constitutional  and 
valid;  and  a  trial  and  conviction  before 
such  court  for  the  offence  of  petit  lar- 
ceny as  a  first  offence  is  by  a  court  of 
competent  authority.  People  v.  Raw- 
son,  61  Barb.  (N.  Y.)  619. 

Florida  act  of  1832  did  not  adopt, 
but  abrogated,  the  common  distinction 
between  grand  and  petit  larceny,  and 
denominated  all  thefts  larcenies,  with- 
out recognizing  the  degrees  of  the 
crime.  The  declaration  of  rights, 
adopted  later,  refers  to  petit  larceny  as 
a  grade  of  crime  which  may  be  tried 
without  presentation  to  grand  jury, 
under  the  regulation  of  the  legislature. 
Held,  therefore,  that  an  act  giving  jus- 
tices of  the  peace  jurisdiction  in  cases 
of  larceny  when  the  value  of  the  prop- 
erty stolen  does  not  exceed  $20,  is 
valid;  and  that  one  charged  with  such 
offence  is  not  entitled  to  presentation 
before  a  grand  jury.  Ex  f  arte  Bell,  19. 
Fla.  608. 

•  Gen.  Stat.  South  Carolina,  f)  2489, 
provides  that  the  larceny  of  live  stock 
shall  be  punished  by  imprisonment  in 
the  penitentiary.  Section  2498  formerly 
declared  that  larceny  of  personal  prop- 
erty of  less  value  than  $20  should  be  a 
misdemeanor,  but  no  punishment  was 
affixed.  Act  December  24th,  1887, 
amended  section  2498,  providing  for 
punishment  by  imprisonment  for  not 
more  than  thirty  days  in  jail.  HeldY 
that  the  act  of  1887  did  not  amend  sec- 
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sary  jurisdictional  facts  must  be  made  to  appear,1  and  the  varia- 
tion of  the  property  in  the  indictment,  and  not  that  fixed  by  the 
finding  of  the  petit  jury,  determines  the  jurisdiction  of  such 
courts.* 

X.  Tee  Ikdictmekt,  Information  ok  Complaint — 1.  Allegations 
of  Ownership. — Ownership  of  the  property  stolen  must  be  averred 
in  the  indictment  for  the  larceny  or  the.  failure  to  do  so  ex- 
plained ; 8  and  where  one  person  has  a  general  and  another  a 
special  property  in  the  thing  stolen,  the  ownership  may  be 


tion  2498,  and  make  the  crime  of  steal- 
ing live  stock  worth  less  than  $20  petit 
larceny,  within  the  jurisdiction  of  a  jus- 
tice, and  punishable  by  imprisonment 
for  not  less  than  thirty  days  in  jail. 
State  v.  Moore  (S.  Car.),  8  S.  E.  Rep. 
437- 

If  the  prosecution  be  in  a  county 
other  than  that  in  which  the  theft  was 
committed,  and  the  evidence  shows 
that  the  value  of  the  stolen  property 
was  enough  to  make  the  offence  a  fel- 
ony, but  that  the  value  of  the  portion 
carried  into  the  county  of  the  former 
was  not  enough  to  make  the  offence  a 
felony,  the  conviction  can  be  for  mis- 
-demeanor  only.  Roth  v.  State,  10  Tex. 
App.  27. 

The  Massachusetts  Act  of  1853,  ch.  4, 

conferring  on  justices  of  the  peace 
jurisdiction  of  larceny  of  property  in  a 
ouilding,  where  the  amount  stolen  is 
small,  has  not  made  it  necessary,  on  the 
trial  of  an  indictment  in  the  court  of 
common  pleas,  to  prove  that  the  prop- 
erty stolen  exceeded  that  value.  Com. 
v.  Byce,  8  Gray  (Mass.)  461. 

1.  The  return  of  the  transcript  and 
recognizance  to  the  probate  judge,  by 
the  justice  or  other  officer  authorized 
to  take  the  same,  is  necessary,  to  give 
jurisdiction  to  that  officer,  and  his  re- 
cord, to  sustain  a  conviction  and  judg- 
ment before  him,  must  contain  a  tran- 
script of  the  proceedings  before  such 
justice,  etc.,  to  show  jurisdiction.  Mont- 
gomery v.  State,  7  Ohio  St.  107 

An  information  for  larceny  only  al- 
leging that  "the  said  J  M  is  now  con- 
fined in  the  jail  of  F  county,  charged 
with  felony  herein  set  forth,  and  that 
he  has  not  been  indicted  by  any 
grand  jury  of  the  county  F,"  gives 
the  court  of  common  pleas  jurisdiction 
of  the  case.  Mitchell  v.  State,  19  Ind. 
381. 

3.  State  v.  Stingley,  10  Iowa  (2 
With.)  488. 

3.  Reed  v.  Com.,  7  Bush  (Ky.)  641. 
And  see  People  v.  Phelps,  49  How.  (N. 


Y.)  Pr.  437;  Pratt  v.  State,  35  Ohio  St. 
514;  State  v.  France,  Overt.  (Tenn.) 
434;  Stone  v.  State,  12  Tex.  App.  193; 
Maddox  v.  State,  14  Tex.  App.  447. 
See  State  v.  Harper,  64  N.  Car.  129. 
See  U.  S.  v.  Foye,  1  Curt.  (U.  S.)  364. 

An  allegation  in  an  indictment  for 
theft  that  defendant  "did  fraudulently 
take  and  steal  a  horse  from  the  posses- 
sion of  A."  is  not  an  allegation  of  own- 
ership. Maddox  v.  State,  14  Tex.  App. 
447. 

An  indictment  which  describes  the 
owner  of  the  stolen  property  by  her 
surname  only,  without  any  averment 
that  her  Christian  name  was  unknown 
to  the  grand  jury,  is  bad  on  demurrer. 
Morningstar  v.  State,  52  Ala.  405. 

The  indictment  for  larceny  must  al- 
lege the  goods  taken  to  be  the  property 
of  some  person,  and  an  allegation  that 
they  were  the  property  of  the  estate  of  a 
deceased  person,  is  not  sufficient.  State 
v.  Woodley,  25  Ga.  235. 

The  prisoner  was  sent  by  their  fel- 
low workmen  to  their  common  em- 
ployer for  the  wages  due  them  all.  He 
received  the  money  in  one  sum, 
wrapped  in  paper,  with  the  names  of 
the  men  and  the  sums  due  each  written 
inside.  Held,  that  he  received  the 
money  as  the  men's  agent,  and  not  as 
the  employer's  servant;  and  that,  in  an 
indictment  against  him  for  larceny,  the 
money  was  wrongly  described  as  the 
property  of  the  employer.  Reg.  v. 
Barnes,  L.  R.,  I  C.  C.  45. 

The  indictment  for  grand  larceny 
charged  the  stolen  goods  to  be  the 
property  "of  the  overseers  of  the  poor 
for  the  county  of  K,"  etc.  Held,  that 
the  indictment  was  properly  quashed. 
If  it  was  intended  to  aver  that  the 
property  belonged  to  the  township 
trustee,  who  is  ex  officio  overseer  of  the 
poor,  is  his  individual  right,  his  name 
should  have  been  given.  In  his  official 
capacity  he  could  not  hold  the  property 
as  overseer  of  the  poor.  State  v.  Rol- 
lins, 28  Ind.  390. 
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averred  to  be  in  either,1  full  possession  and  responsibility  to  the 
true  owner  being  a  sufficient  ownership  upon  which  to  predicate 
an  indictment  for  larceny,*  and  in  such  case  an  indictment  charg- 
ing the  stolen  goods  as  the  property  of  the  special  owner  is 
good.8  In  case  of  larceny  by  the  general  from  the  special  owner, 
the  property  must  be  laid  in  the  latter.* 


In  an  indictment  for  larceny  of  corn 
belonging  to  A  and  B,  tenants  of  C, 
being  part  of  a  crop  raised  on  shares 
and  undivided,  the  corn  should  be  de- 
scribed as  the  property  of  A,  B  and  C, 
and  not  merely  as  the  property  of  A 
and  B.  State  v.  Frame,  4  Harr.  (Del.) 
569- 

1.  People  v.  Bennett,  37  N.  Y.  117; 
s.  c,  93  Am.  Dec.  551. 

Property  in  an  indictment  tor  larceny 
may  be  averred  to  be  in  either  of  two 
persons,  where  one  has  the  general 
property  and  the  other  the  special 
property  in  the  thing  taken.  Billand 
v.  State,  30  Tex.  367;  s.  c,  94  Am.  Dec. 
3»7- 

Where  one  person  has  the  general 
and*  another  the  special  property  in  the 
thing  stolen,  the  property  may  be 
averred  to  be  in  either.  Dignowitty  v. 
State,  17  Tex.  521;  Langford  v.  State,  8 
Tex.  115. 

Application  of  the  rule  that  where 
one  person  has  the  general  and  another 
a  special  property  in  the  thing  stolen, 
the  indictment  may  allege  the  owner- 
ship to  be  in  either  of  them.  Gaines  v. 
State,  4  Tex.  App.  330;  Crockett  v. 
State,  5  Tex.  App.  526. 

9.  Markham  v.  State,  25  Ga.  52;  State 
v.  Addington,  1  Bail.  (S.  Car.)  310; 
Blackburn  r.  State,  44  Tex.  457. 

In  a  prosecution  for  money  of  the 
ward  stolen  from  his  guardian,  the 
property  is  properly  laid  in  his  guar- 
dian.  Thomasson  v.  State,  22  Ga.  499. 

A  constable  has  such  a  special  prop- 
erty in  money  collected  for  a  creditor 
as  to  support  an  indictment  for  larceny 
thereof,  wherein  the  ownership  is  laid 
in  him,  though  he  had  entrusted  it  to 
the  custody  of  his  wife  with  instruction 
to  pay  it  over  to  the  creditor.  Hill  v. 
State  1  Head  <Tenn.)  454. 

Where  goods  are  in  the  hands  of  a 
receiver  as  such,  he  has  a  special  prop- 
erty therein,  and,  in  an  indictment  for 
larceny,  the  property  may  be  laid  in 
him;  and  this  is  so  where  the  property 
consists  of  crops  held  and  managed  by 
tenants  for  the  receiver,  the  possession 
of  the  tenants  being  the  possession  of 
the  receiver.  State  v.  Rivers,  60  Iowa 
381. 


Where  the  owner  is  unknown,  evi- 
dence that  the  stolen  notes  had  been 
entrusted  to  F,  in  his  capacity  as  cash- 
ier of  a  bank,  held,  to  show  that  F  has 
such  special  property  in  them  as,  under 
Mass.  Rev.  Stat.,  ch.  172,  $  12,  would 
sustain  an  allegation  that  they  were 
owned  by  F.  Com.  v.  Butts,  124  Mass. 
449- 

An  overcoat  belonging  to  a  guest  at 
a  hotel,  which  was  stolen  from  the 
office  of  the  proprietor  in  the  charge  of 
the  clerk,  was  properly  alleged  to  have 
been  taken  from  the  possession  of  the 
proprietor,  as  he  was  the  special  owner 
thereof,  and  the  possession  of  Us  serv- 
ants was  his  possession,  and  it  was 
only  necessary  to  prove  his  want  of  con- 
sent to  the  taking.  Clark  v.  State,  23 
Tex.  App.  612. 

The  London  Dock  Company,  by 
mistake,  delivered  two  hogsheads  of 
sugar  to  a  carrier,  who  produced 
two  delivery  notes  authorizing  them 
to  deliver  two  other  hogsheads  of 
sugar,  the  property  of  one  B.  The 
carrier  broke  bulk,  and  was  indicted  for 
larceny.  Held,  that  the  property  was 
well  described  as  the  property  of  the 
London  Dock  Company,  they  having 
still  a  special  property  in  the  chattels, 
notwithstanding  that  they  parted  with 
the  possession  by  mistake.  Reg.  v.  Vin- 
cent, 9  Eng.  L.  &  Eq.  548. 

3.  bee  cases  above  cited. 

A  person  who  hires  a  pistol  from  the 
State  has  such  a  property  therein,  that, 
in  an  indictment  for  the  larceny  of  it, 
it  may  be  alleged  to  be  his  property. 
Jones  v.  State,  13  Ala.  153. 

Under  Paschal's  Tex.  Dig.,  art.  2381, 
allowing  the  ownership  of  stolen  ar- 
ticles to  be  alleged  in  the  one  having 
the  special  or  the  one  having  the  general 
property  therein.  If  they  belong  to 
joint  owners,  but  when  stolen  were  in 
the  exclusive  possession  and  control  of 
one  of  them,  the  ownership  may  be 
alleged  to  be  in  him  alone.  Samora  v. 
State,  4  Tex.  App.  508. 

4.  Adams  v.  State,  45  N.  J.  L.  (16 
Vr.)  448. 

A  general  owner  of  goods  may  be 
Indicted  for  stealing  the  same  from  the 
special  owner  or  bailee,  but  in  such 
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An  indictment  describing  the  goods  taken  as  the  personal 
property  of  another,  naming  him,  contains  a  sufficient  allegation 
of  ownership.1  An  omission  or  an  incorrect  statement  of  the 
name  of  the  owner  is  not  fatal,*  but  the  reason  for  such  omission 
should  appear.8  If  the  owner  is  unknown,  it  is  sufficient  to 
charge  the  property  to  be  that  of  some  person  to  the  grand  jury 
unknown.4  But  if  the  ownership  could  have  been  discovered  by 
the  exercise  of  reasonable  diligence,  it  should  be  alleged.4  It  is 
not  necessary  to  use  the  exact  words  of  the  statute,  if  words  of 
equivalent  import  are  employed.6 
case  the  indictment  must  lay  the  prop 


i 
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erty  in  the  special  owner.  Lucas  v. 
Wasson,  3  Dev.  (N.  Car.)  398;  State  v. 
Webb.  87  N.  Car.  558. 

X.  People  v.  Stanford,  64  Cal.  27; 
<i;irber  v.  State,  94  Ind.  219;  McBride 
v.  Com.,  13  Bush  (Kv.)  337;  State  v. 
Williams,  9  Ired.  (N.Car.)  L.  140. 

Indictment  charging  the  theft  of  a 
horse  alleged  that  the  animal  was 
taken  from  the  possession  of  "Jesse 
French,  the  owner  thereof,"  etc.  Hrld, 
unusual  in  form,  but  ample  to  charge 
the  ownership  of  the  stolen  property. 
Matthews  v.  State,  17  Tex.  App.  472. 

2.  Montgomery  v.  State,  7  Ohio  (N. 
S.)  J07. 

In  an  indictment  for  horse  stealing, 
the  name  of  the  person  whose  horse 
was  stolen   should  be  that  which  is 

fenerally  reputed  to  be  his  true  name, 
itate  v.  France,  1  Overt.  (Tenn.)  434. 
The  name  of  the  owner  of  the  prop- 
erty  stolen  is  not  a  material  part  of 
the  offence  charged.  It  is  only  required 
10  identify  the  transaction,  so  that  the 
defendant,  by  proper  plea,  may  protect 
himself  against  another  prosecution  for 
the  same  offence.  The  owner  may  have 
a  name  by  reputation,  and  if  it  is 
proved  that  he  is  better  known  by  that 
name  than  any  other,  the  charge  in  the 
information  by  that  name  is  sufficient, 
l'eople  v.  Leong  Quong,  60  Cal.  107. 

In  Virginia. — In  an  indictment  for 
larceny,  the  names  of  the  person  or 
persons  to  whom  the  goods  belong 
must  be  truly  stated.  Hughes  v.  Com. 
17  Gratt.  (Va.)  565. 

3.  State  v.  Polland,  53  Me.  124;  Com. 
v.  Grimes,  10  Gray  (Mass.)  470;  State 
v.  Schatz,  71  Mo.  502;  Mackey  v.  State, 
10  Tex.  App.  603;  U.  S.  v.  Stetson,  3 
W.&  M.  (U.  S.)  164. 

4.  It  is  not  a  material  part  of  the 
offence  of  larceny  that  the  property 
should  have  been  stolen  from  a  particu- 
lar individual.  The  only  object  of  set- 
ting forth  in  the  indictment  the  name 
of  the  owner  of  the  stolen  property  is 
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to  identify  the  transaction  so  as  to  en- 
able the  defendant  to  protect  himself, 
by  proper  plea,  against  another  prose- 
cution for  the  same  offence.  The  in- 
dictment may  charge  that  the  owner  of 
the  stolen  goods  is  unknown  to  the 
jurors,  and  this  would  be  sufficient 
State  v.  Bell,  65  N.  Car.  313. 

In  an  indictment  for  larceny,  the 
articles  alleged  to  be  stolen  must  be 
averred  to  be  "of  the  goods  and  chat- 
tels" of  the  right  owner  if  known;  or 
of  the  goods  and  chattels  of  some  per- 
son unknown."  Com.  t\  Morse,  14 
Mass.  217,  218;  Com.  v.  Manlev.  12 
Pick.  (Mass.)  173,  174;  State  v.  Cassel, 
2  Harr.  &  G.  (Md.)  407. 

The  defendant's  ownership  is  suffi- 
ciently negatived  by  an  allegation  that 
the  stolen  property  belonged  to  an  un- 
known owner.  Thompson  v.  State,  9 
Tex.  App.  301. 

Indictment  for  theft  should  allege  one 
or  more  initials  of  the  given  name  and 
the  surname  of  any  party  necessary  to 
be  named  in  such  indictment,  unless 
such  person  be  unknown  to  the  grand 
jury,  and  then  the  indictment  should 
allege  the  fact.  Brewer  v.  State,  iS 
Tex.  App.  456. 

5.  Atkinson  v.  State,  19  Tex.  App. 
462. 

If  the  indictment  alleges  that  the 
name  of  the  owner  of  the  property 
stolen  is  unknown  to  the  grand  jury, 
the  proof  must  show  that  the  grand  jury 
could  not,  by  the  use  of  reasonable 
diligence,  have  ascertained  the  name. 
Brewer  v.  State,  18  Tex.  App.  456. 

Where  the  grand  jury  cou.d  have 
ascertained  the  name  of  the  owner  of 
stolen  property  by  the  use  of  rea- 
sonable diligence,  a  failure  to  do  so, 
and  a  description  of  the  property  in 
the  indictment  as  that  of  a  person  un- 
known, will  authorize  granting  a  new 
trial  to  a  person  convicted  under  such 
indictment.  Laugham  v.  State  (Tex.) 
10  S.  W.  113. 

6.  State  v .  Bartlett,  55  Me.  200;  State 
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The  special  property  of  a  bailee,  when  the  goods  are  in  .his 
possession,  is  sufficient  to  sustain  an  allegation  of  ownership  in 
an  indictment  for  the  theft,1  and  one  who  takes  and  holds  an 
estray  may  be  alleged  to  be  the  owner.*  Property  in  the  posses- 
sion of  a  husband  belonging  to  his  wife  may  be  described  in  an 
indictment  for  larceny  as  his  property,3  and  ownership  of  joint 

property  must  be  laid  in  all  the  owners  unless  it  was  under  the 

v.  Ware,  62  Mo.  597;  State  v.  Beatty,  forlarceny.  Com.  v.  Morse,  14  Mass.  217. 

Phill.  (N.  Car.)  L.  52.  Where  leather  has  been  delivered  to 

An  indictment  charging  the  stolen  a  person  to  be  manufactured  into  shoes, 

horse  as  the  property  of  C,  "a  person  of  which,  when  made,  are  to  be  delivered 

color,"  and  not  concluding  "against  the  to  the  employer,  the  shoes,  while  in  the 

form  of  the  statute."  was  held  to  be  possession  of  the  manufacturer,  may  be 

good.  State  v.  GHsson,  Phill.  (N.  Car.)  laid,  in  an  indictment  for  stealing  them, 

L.  195.  to  be  his  property.    State  v.  Ayer,  23 

An  allegation  in  such  indictment  N.  H.  301. 

that  the  bank  bills  were  the  goods  and  An  indictment  for  theft  of  money 

chattels  of  A,  is  a  sufficient  averment  alleged  the  ownership  and  possession 

that  they  were  his  property,  the  word  in  one  D  and  one  W.   The  proof 

"chattels"  denoting  property  and  own-  showed    that  they  were  mercantile 

ership.  People  v.  Kent,  1  Doug.  (Mich.)  partners,  and  that  the  bulk  of  the  money 

42.  was  on  deposit  with  them  for  owners, 

An.  indictment  for  larceny  charged  whose  want  of  consent  to  the  taking 

that  defendant  on,  etc.,  at,  etc.,  did  "un-  was  not  proved.   Held,  that  the  owner- 

lawfully  and  feloniously  steal,  take  and  ship  was  well  laid  in  the  bailees,  and 

carry  away  of  the  personal  goods  and  proof  that  the  money  was  taken  with- 

chattels  of  one"  A,  "then  and  there  out  their  consent  was  sufficient  on  that 

being  of  the  value  of  four  dollars,  one  part  of  the  case.    Skipworth  v.  State,  8 

pair  of  boots,  contrary  to  the  form  of  Tex.  App.  135. 

statute,"  etc.     Held,  that  while  the  Laroeny  by  Bailee. — An  indictment 

indictment  was  somewhat  transposed  for  larceny  charged  that  defendant  was 

and  out  of  the  usual  form,  it  substan-  bailee  of  130  ounces  of  gold  dust,  which 

tially  and  sufficiently  charged  a  lar-  he  converted  with  intent  to  steal,  the 

ceny  of  the  personal  goods  of  the  party  said  dust  being  the  property,  etc.,  of  one 

named.    King  v.  State,  44  Ind.  285.  F.  G.    Held,  that  this  indictment  was 

An  indictment  for  larceny  stated  insufficient  for  failure  to  set  forth  the 

that  the  defendant  stole  "four  promis-  essential  facts  to  be  proved.    People  v. 

sory  notes,  commonly    called    bank  Poggi,  19  Cal.  600. 

notes,   given    for   the    sum  of  $50  i.  Jinks  v.  State,  5  Tex.  App.  68;  and 

each,  by  the  M  bank,  in  New  York,  see  Fore  v.  State,  5  Tex.  App.  251. 

which  were  due  and  unpaid,  of  the  A  person  may  constitute  himself  an 

value  of  $200,  the  goods  and  chattels  of  owner,  within  the  Texas  law  of  theft, 

P.  C."    Held,  that  it  was  sufficient  de-  by  exercise  of  a  continued  and  exclusive 

scription,   without  saying  that  they  control  over  an  estray,  although  he  had 

were  the  property  of  P.  C.;  the  word  not  complied  with  the  l&ws  regulating 

"chattels"  denoting  property  and  own-  estrays,  and  the  animal  habitually  ran 

ership.    People  v.  Holbrook,  13  Johns,  upon  the  range.    Moore  v.  State,  8 

(N.  Y.)  90.  Tex.  App.  496.     Compare  Deggs  v. 

1.  Com.  v.  O'Hara,  to  Gray  (Mass.)  State,  7  Tex.  App.  359. 

469;  People  v.  Smith,  1  Park.  (N.  Y.)  A  mere  partial  compliance  with  the 

Cr.  329;  State  v.  Hardison,  75  N.  Car.  estray  laws,  such  as  preliminary  adver- 

203;  U.  S.  v.  Burroughs,  3  McLean  (U.  tisement,  does  not  confer    right  of 

S.)  405.  possession  or  special  property;  and  an 

Where  a  bailee  of  a  sheriff  received  indictment  for  theft  of  the  animal  may 

from  him  personal  chattels,  which  had  simply  allege  ownership  in  an  unknown 

been  attached,  giving  an  accountable  person.    Lowe  v.  State,  11  Tex.  App. 

receipt  with  a  promise  to  deliver  the  253. 

same  on  demand,  it  was  held  that  the  3.  Davis  v.  State,  17  Ala.  415;  Lav- 
bailee  had  no  such  special  property  in  ender  r.  State,  60  Ala.  60;  Ellis  v. 
the  chattels  as  to  support  an  indictment  State,  76  Ala.  90. 
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control  and  management  of  one  of  them ; 1  and,  generally,  cor- 
porate property  should  be  averred  to  belong  to  the  body  corpo- 
rate, with  averments  of  its  incorporation*  A  mortgagee  in  pos- 
session has  a  sufficient  interest  to  support  an  allegation  of  owner- 


An  indictment  for  the  theft  of  prop- 
erty that  belongs  jointly  to  the  hus- 
band and  wife  should  allege  the  owner- 
ship to  be  in  the  husband,  or  it  will  not 
authorize  a  conviction.  Merriweather 
v .  State,  33  Tex.  789. 

Averment  of  Ownership. — Where  the 
personal  property  of  the  wife  is  used  in 
the  household  with  her  assent,  it  may, 
in  an  indictment  for  larceny,  be  laid 
either  in  her  or  her  husband,  she,  in 
such  case,  having  the  general  title  and 
the  husband  a  qualified  possession. 
Petre  v.  State,  35  N.  J.  L.  (6  Vr.)  64. 

An  indictment  for  stealing  the  wear- 
ing apparel  of  a  married  woman,  fur- 
nished by  the  husband,  and  which 
charges  it  to  be  the  property  of  the 
wife,  cannot  be  sustained  during  the  life 
of  the  husband.  State  v.  Havs,  21  Ind. 
388. 

Married  woman  cannot  be  stated  to 
be  the  owier  of  property  alleged  to 
;Jiave  been  stolen,  in  an  indictment  for 
larceny,  and  if  it  appears  that  the  per- 
son stated  in  the  indictment  to  be  the 
■owner  was  a  married  woman  at  the 
time  of  the  larceny,  the  prisoner  should 
"be  acquitted.  But  if,  in  such  a  case, 
there  is  a  verdict  and  judgment  against 
the  prisoner,  which  is  reversed  on  ap- 
peal, when  the  case  goes  back,  a  nolle 
prosequi  may  be  entered  and  a  new  in- 
dictment found.  Hughes  v.  Com.,  17 
■Graft.  ( Va.)  565;  s.  c,  94  Am.  Dec.  498. 

In  California,  in  a  prosecution  for 
larceny,  an  information  alleging  that 
the  thing  stolen  was  the  property  of  a 
certain  woman  is  sufficient  to  sustain 
a  conviction,  although  at  the  time  of 
the  larceny  the  alleged  owner  was  a 
married  woman  and  the  article  stolen 
was  bought  with  the  money  of  her  hus- 
band.   People  v.  Watson,  72  Cal.  402. 

1.  Scott  v.  State,  42  Ark.  73;  Smith 
v.  State,  21  Tex.  App.  96;  Dodd  v. 
State,  10  Tex.  App.  370;  Walker  v. 
State,  9  Tex.  App.  38;  and  Morton  v. 
State,  1  Lea  (Tenn.)  498. 

By  the  terms  of  a  contract  A  fur- 
nished the  land,  a  mule  and  some  pro- 
visions, B  the  labor  and  all  other  sup- 
plies necessary  to  raise  a  crop  of  cot- 
ton, and  A  was  to  have  two-thirds  and 
B  one-third  on  the  crop.  Held,  that  an 
indictment  for  the  larceny  of  cotton  so 


raised  properly  charged  that  the  cotton 
was  the  property  of  A  and  B.  Mc- 
Nealy  v.  State,  17  Fla.  198. 

Under  section  57  of  the  Criminal 
Practice  act  (2  G.  &  H.  402),  it  is  suffi- 
cient if  only  one  of  the  several  joint 
owners  of  the  stolen  property  is  named 
in  an  indictment  for  larceny,  but  where 
the  property  is  alleged  to  belong  to  two 
persons,  proof  that  it  is  the  separate 
property  of  one  of  them  will  not  sup- 
port the  indictment  Widner  v.  State, 
25  Ind.  234. 

An  indictment  under  the  Ala.  Code, 
v  43S8.  for  larceny  of  a  growing  crop, 
does  not  pertain  to  "personal  property." 
the  ownership  of  which,  under  $  4&0, 
may  be  alleged  to  be  in  any  one  or 
more  of  the  owners.  Harris  v.  State, 
60  Ala.  50. 

Partnership*.  —  An  indictment  for 
larceny,  stating  the  ownership  to  be  in 
the  firm,  giving  the  name  of  the  firm 
only,  is  sufficient.  People  v.  Ah  Sing, 
19  Cal.  59S.  And  it  is  not  necessary  to 
aver  that  the  owners  are  partners.  Com. 
v.  O'Brien,  12  Allen  (Mass.)  183. 

Landlord  and  Tenant. — An  indictment 
against  a  tenant  for  the  larcenv  of 
crops,  laying  the  property  jointfv  in 
landlord  and  tenant,  is  sufficient  State 
v.  McCoy,  89  N.  Car.  466. 

3.  Averment  of  Ownenhlp. — An  in- 
dictment for  larceny,  charging  that  the 
property  alleged  to  have  been  stolen 
was  the  property  of  the  "American 
Merchants'  Union  Express  Company," 
without  averring  that  the  latter  was  a 
corporation,  is  fatally  defective.  If  the 
company  is  not  incorporated,  the 
property  should  be  described  as  belong- 
ing to  the  individuals  composing  it. 
Wallace  v.  People,  63  111.  451.  See 
People  r.  Bogart,  36  Cal.  245. 

In  a  prosecution  for  larcenv  the 
property  in  the  goods  was  alleged  to  be 
in  a  railroad  company.  Held,  that 
proof  of  the  de  facto  existence  of  the 
corporation  was  sufficient  Smith  r. 
State,  28  Ind.  321. 

In  an  indictment  of  the  larcenv  of 
certain  meat  belonging  to  a  railroad 
company,  the  property  was  laid  in  » 
depot  agent  of  the  company,  who  had 
possession  and  control  of  it  for  the 
company  for  the  use  of  the  hands. 


Digitized  by 


The  Indictment,  etc. 


LARCENY. 


Allegation!  of  Ownership. 


ship,1  and  the  ownership  of  property  belonging  to  the  estate  of 
a  decedent  is  properly  laid  in  an  heir  having  the  estate  in  charge.* 
Ownership  may  be  alleged  to  be  in  a  minor,8  and  where  a  com. 
munity  is  the  owner  the  property  should  be  laid  in  it ;  *  and, 
generally,  it  is  sufficient  to  aver  the  title  to  be  in  the  ostensible 
or  apparent  owner,  even  though  he  may  not  be  the  real  owner.5 

Several  articles,  each  belonging  to  different  persons,  may  be 
stolen  at  one  time,  constituting  but  one  offence ; 6  and  in  such 


Held,  that  the  indictment  was  defect- 
ive; the  property  should  have  laid  in 
the  railroad  company,  the  agent  in  such 
case  not  being  a  bailee.  State  v.  Jen- 
kins, 78  N.  Car.  478. 

In  Missouri,  it  is  not  necessary  to 
the  sufficiency  of  any  indictment  for 
burglary  and  larceny  from  a  railroad 
depot  that  it  should  allege  either  that 
the  owner  of  the  property  was  a  cor- 
poration, or  that,  as  such,  it  was  capable 
of  owning  property.  State  v.  Shields, 
89  Mo.  259. 

1.  State  v.  Quick,  io  Iowa  (2  With.) 
4S1- 

3.  Dryer  v.  State,  11  Tex.  App.  503; 
State  v'.  Woodley,  25  Ga.  235. 

3.  Phillips  v .  State,  85  Tenn.  551. 

In  an  indictment  for  stealing  the 
property  of  A,  a  minor,  daughter  of  B, 
and  living  with  him,  the  property  should 
be  described  as  the  property  of  A,  and 
not  as  the  property  of  B,  the  property 
being  in  the  possession  of  A  for  her 
exclusive  use.  State  v.  Koch,  4  Harr. 
(Del.)  570. 

4.  Phelps  v .  People,  72  N.  Y.  334. 
Bank  notes  stolen  from  the  mail  may 

be  laid  as  the  property  of  the  person 
forwarding  them.  U.  S.  v.  Borroughs, 
3  McLean  (U.  S.)  405. 

On  an  indictment  for  larceny  of  lum- 
ber, alleging  the  ownership  to  be  in  a 
certain  township,  a  demurrer  to  the 
allegation  held  not  to  lie,  the  ques- 
tion depending  on  facts  determinable 
only  by  a  trial;  namely,  whether  the 
county  had  adopted  the  township  or- 
ganization law,  and  whether  such  right 
of  property  was  necessary  to  the  exer- 
cise of  the  corporate  powers  of  the 
township.  State  v.  Bench,  68  Mo. 
78. 

A  superintendent  of  another's  planta- 
tion is  the  servant  of  the  employer;  and 
an  indictment  for  larceny  of  part  of  a 
crop  thereon,  charging  the  same  as  the 
property  of  the  superintendent,  is  in- 
sufficient.  Heygood  v.  State,  59  Ala.  49. 

6.  State  v.  Evcrage,  33  La.  An.  120. 
See  State  v.  Kane,  33  La.  An.  1269. 


The  allegation  of  ownership  in  a 
complaint — as  here,  for  larceny  of  a 
cradle — is  sustained  by  proof  that  the 
person  named  as  the  owner  had  it  in 
his  possession  by  loan  from  or  contract 
of  purchase  with  the  general  owner. 
State  v.  Pettis,  63  Me.  124. 

Where  one  person  has  a  general  prop- 
erty in  the  thing  stolen,  and  it  has  been 
taken  from  another  who  has  the  pos- 
session, charge  and  control  of  the  same, 
an  indictment  for  theft  may  allege  the 
ownership  to  be  in  the  latter.  Duren 
v.  State,  15  Tex.  App.  624. 

Where  an  indictment  alleged  the 
ownership  of  the  sheep  to  be  in  C,  and 
the  possession  in  P,  the  fact  that  P  was 
to  care  for  them  on  shares,  and  that 
before  the  theft  some  of  the  ewes  had 
lambs,  held  not  to  invalidate  the  in- 
dictment. West  v.  State,  6  Tex.  App. 
485- 

In  an  indictment  for  larceny  of  prop- 
erty purchased  for  the  poor,  by  order 
of  the  superintendent  of  the  poor  for 
the  county,  it  may  be  laid  in  the  indict- 
ment either  as  the  property  of  the 
county  or  of  the  superintendent.  Peo- 
ple v.  Bennett,  37  N.  Y.  117. 

In  an  indictment  for  the  larceny  of  a 
coffin  after  interment,  the  coffin  is  prop- 
erly laid  to  be  the  property  of  the  party 
who  furnished  it  and  buried  the  de- 
ceased.   State  v.  Doepke,,  68  Mo.  208. 

An  indictment  under  §  72,  p.  465 
a,  Wagner's  Statutes,  for  stealing 
corn,  alleged  that  the  owner  of  the  land 
from  which  the  corn  was  taken  was  to 
the  grand  jurors  unknown,  but  that  it 
was  in  the  possession  and  under  the 
control  of  one  R,  the  indictment 
being  assailed  on  the  grounds  that  these 
averments  were  inconsistent.  Held, 
that  the  objection  was  untenable.  State 
v.  Schatz,  71  Mo.  502. 

Where  the  offence  charged  is  steal- 
ing a  letter  containing  a  treasury  note, 
it  is  not  necessary  for  the  indictment 
to  allege  the  ownership  of  the  note.  U. 
S.  v.  Falkenhainer,  21  Fed.  Rep.  624. 

6.  Nichols  v.  Com.,  78  Ky.  1S0. 
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case  an  indictment  in  several  counts,  where  a  different  person  is 
charged  as  owner  in  each,  is  good.1 

Occupancy  of  a  house  is  sufficient  title  upon  which  to  allege 
ownership  for  larceny  from  the  building ;  *  and  in  an  indictment 
for  breach  of  trust  with  fraudulent  intent,  ownership  of  the  prop- 
erty must  be  alleged  with  the  same  accuracy  and  after  the  same 
rules  as  in  common  larceny.3 

2.  Description  of  the  Property  Taken. — In  an  indictment  for  lar- 
ceny, the  article  charged  to  have  been  stolen  should  be  sufficiently 
described,  so  that  there  can  be  no  doubt  as  to  its  identity,*  but 
where  the  description  is  vague  or  uncertain,  the  indictment  is  bad,* 


1.  Cooper  v.  State,  79  Ind.  206. 

A  charge  for  larceny  containing  divers 
counts,  and  in  each  stating  a  different 
owner  to  the  property,  is  good,  the 
averment  of  ownership  being  but  a  part 
of  the  mode  of  describing  the  property. 
People  v .  Connor,  17  CaT.  354. 

An  indictment  containing  four  counts, 
the  first  charging  the  defendant  with 
stealing  A,  a  slave,  the  property  of  B: 
the  second,  with  stealing  A,  a  slave,  the 
property  of  C;  the  third,  with  stealing 
a  gray  mare,  the  property  of  D,  and 
the  fourth,  with  stealing  a  bay  horse, 
the  property  of  E.  On  motion  to  quash 
the  indictment,  it  was  held,  that  there 
■was  no  objection,  in  point  of  law,  to 
the  insertion  of  several  distinct  felonies 
of  the  same  degree,  though  committed 
at  different  times,  in  the  same  indict- 
*  ment,  against  the  same  offender;  and 
that  such  joiner  was  no  ground  of  de- 
murrer or  arrest  of  judgment.  Cash  v. 
State,  10  Humph.  (Tenn.)  in. 

2.  Markhain  v.  State,  25  Ga.  52. 

In  an  indictment  for  stealing  from 
the  house  of  A,  an  article  belonging  to 
B,  it  is  not  necessary  either  to  allege  or 
prove  that  the  article  stolen  was  under 
control  of  or  belonging  to  A.  Hill  v. 
State,  41  Tex.  157. 

3.  State  v.  Shirer,  20  S.  Car.  392. 

4.  Glover  v.  State,  22  Fla.  493;  Webb 
•v.  State,  21  Ind.  236;  States.  Bayonne, 
36  La.  An.  761;  State  v.  Hughes,  76 
Mo.  323;  State  v.  Goodrich,  46  N.  H. 
186;  State  v.  Smart,  4  Rich.  (S.  Car.) 
356:  s.c.,  55  Am.  Dec.  683;  Dignowitty 
v.  State,  17  Tex.  521;  Thomas  v.  State, 
2  Tex.  App.  293. 

An  indictment  charging  A  with  steal- 
ing a  book  of  a  certain  value  is  suffi- 
ciently certain,  and  the  title  of  the  book 
need  not  be  stated.  Missouri  v.  Logan, 
1  Mo.  532;  Turner  v.  State,  102  Ind. 
4^5- 

Description  in  indictment  charging 


larceny  of  certain  county  orders,  which 
states  the  amount  and  value  of  each 
order,  and  that  it  was  drawn  by  the 
county  auditor  on  the  county  treasurer, 
is  sufficient.  Engleman  v.  State,  2  Ind. 
91;  s.  c,  52  Am.  Dec.  494. 

Defendant  was  indicted  for  stealing 
"  a  quantity  of  specimens  of  gold  and 
silver  ores,  of  150  pounds  in  weight." 
The  objection  was  made  that  the  prop- 
erty thus  described  savors  of  the  realty. 
Held,  untenable,  and  the  description 
sufficient.  People  v.  Freeman.  1  Idaho 
(N.  S.)  322. 

An  indictment  is  sufficient,  which,  in 
the  usual  form  of  an  indictment  for 
larceny,  charges  the  defendant  with 
stealing  "one  railroad  ticket  from  Knox- 
ville,  Tennessee,  tp  Washington,  D.  C, 
of  the  value  of  seventeen  dollars."  the 
property  of  the  prosecutor.  Millner  v. 
State,  15  Lea  (Tenn.)  179. 

In  an  indictment  under  the  40th  sec- 
tion of  the  New  Jersey  "act  for  the 
punishment  of  crimes  (Rev.  Laws, 
254),  for  stealing  a  voucher,  an  allega- 
tion that  the  instrument  stolen  is  a 
"  voucher  "  is  a  sufficient  averment  of 
its  validity,  and  imposes  on  the  prose- 
cution all  such  consequences,  and  gives 
the  defendant  all  such  advantages,  as 
may  legally  result,  if  it  should  appear 
false  and  spurious.  State  v.  Hickman, 
3  Halst.  (N.  J.)  299. 

Attempt.  —  The  description  of  the 
property  need  not  be  as  particular  in  an 
indictment  for  an  attempt  to  commit  a 
larceny  as  in  one  for  a  committed 
larceny.    State  r.  Hughes,  76  Mo.  323. 

6.  Indictment  charged  stealing  ot 
"meat"  is  bad  for  vagueness  and  un- 
certainty. The  term  applies  only  to 
the  flesh  of  animals  used  for  food,  but 
in  a  general  sense  to  all  kinds  of  pro- 
visions. State  v.  Morey,  2  Wis.  494; 
s.  c,  60  Am.  Dec.  439;  State  v.  Pat- 
rick, 79  N.  Car.  655;  and  calling  the 


Digitized  by 


The  Indictment,  etc. 


LARCENY.     Deeoription  of  Property  Taken. 


and  will  be  dismissed  on  demurrer  or  motion  to  quash.1 
Where,  however,  the  indictment  fails  to  describe  the  property 
stolen,  it  will,  nevertheless,  be  good  if  it  shows  a  sufficient  legal 
excuse  for  the  omission,*  a  statement  that  a  more  particular  de- 
scription is  to  the  grand  jury  unknown  being  generally  enough.8 
In  describing  the  property  it  is  not  necessary  to  use  the  exact 

animal  stolen  "a  yearling"  is  not  a  suf-  been  recovered,  the  owner  will  gener- 

ficient  description;  for  want  of  disclos-  ally  be  unable  to  specify  with  legal 

ing  what  kind  of  animal  it  was.    Stoll-  certainty  the  bills  and  coins  taken.  In 

cnwerk  v.  State,  55  Ala.  142.    So  an  such  cases,  however,  the  charge  should 

indictment  for  stealing  a  "pocket  book  contain  as  particular  a  description  as 

and  contents  to  the  value  of  twenty  dol-  the  prosecutor  can  give;  and  if  it  is  then 

lars,"  without  describing  the  contents,  indefinite,  he  should  allege  his  inability 

does  not  charge  larceny  except  of  the  to  give  a  more  particular  one  as  an  ex- 

pocket  book.    Johnson  .v.  State.  32  cuse  for  the  omission.   State  v.  Tilney, 

Ark.  181;  and  one  which  describes  the  38  Kan.  714. 

property  stolen  as  "one  case  of  mer-  An  indictment  for  larceny  from  the 

chandise  to  the  value  of  six  dollars,"  and  person  of  "sundry  gold  coins,  curren- 

contains  no  excuse  for  the  want  of  a  as  money  in  this  commonwealth,  ot 

more  full  and  definite  description,  is  not  the     aggregate     value     of    twenty  - 

sufficient.    State  v.  Dawes,  75  Me.  51;  nine  dollars,  but  a  more  particular  de- 

and  "one  certain  trunk  or  chest  con-  scription  of  which  the  jurors  cannot 

taining  various  articles  of  clothing,  jew-  give,  as  they  have  no  means  of  knowl- 

elry,  etc.,"  is  bad  for  uncertainty  in  edge,"  and  containing  similar  allega- 

descrlption  of  the  property  stolen.  Pot-  tions  as  to  bank  bills  and  silver  coin,  is 

ter  v.  State,  39  Tex.  388.  sufficiently  specific  to  warrant  a  judg- 

An  indictment  charging  that  "the  de-  ment  upon  a  general  verdict  of  guilty, 

fendant  sto!e,took  and  carried  away  sun-  Com.  v.  Sawtelle,  11  Cush.  (Mass.)  142. 

<iry  promissory  notes  for  the  payment  8.  An   indictment  for   larceny  de- 

of  money,  to  the  value  of  $80,  the  chat-  scribed   the    property    taken    to  be 

tels  of  A,"  is  too  vague.     Stewart  v.  "money  of  a  kind  and  description  to  the 

Com..  4  Serg.  &  R.  (Pa.)  194;  and  grand  jury  unknown."    Held,  that  this 

charging  that  the  defendant  "did  un-  was  sufficient,  in  view  of  an  allegation 

lawfully  and  feloniously  take,  steal  and  that  a  more  particular  description  could 

carry  away  from  the  mining  claim  of  not  there  be  given.    People  v.  Dimick, 

B   fifty-two  pounds  of  gold-bearing  41  Hun  (N.  Y.)  616;  5  N.  Y.  Crim. 

quartz  rock,  the  personal  property  of  R.  185. 

said  B,  of  the  value  of  $400,"  was  "held  An  indictment  charged  the  theft  of 
to  be  bad,  it  not  appearing  therein  that  sundry  different  articles  of  clothing  and 
the  rock  had  been  first  severed  from  the  household  goods,  describing  them  only 
ledge,  and  that  the  act  was  not  a  mere  by  number  and  kind,  and  alleging  an 
Irespass.  People  v.  Williams,  35  Cal.  aggregate  value  of  the  whole,  with  a 
■671.  statement  that  a  more  specific  descrip- 
An  indictment  for  larceny,  charging  tion  was  to  the  grand  jurors  unknown, 
in  one  count  the  thing  stolen  to  be  "a  Held,  sufficiently  certain  to  enable  the 
certain  writ  of  fi.  fa.  belonging  to  the  accused  to  plead  the  judgment  in  bar  of 
superior  court,"  in  another  count,  "a  another  prosecution  for  the  same  of- 
certain  process  of,  and  belonging  to.  the  fence,  which  is  the  statutory  criterion  of 
superior  court,"  is  too  vague  to  author-  certainty  in  an  indictment.  Ware  v. 
ize  a  conviction  under  it.  State  v.  State,  2  Tex.  App.  547. 
McLeod,  5  Jones  (N.  Car.)  L.  318.  An  indictment  for  larceny  from  the 
1.  Merwin  v.  People,  26  Mich.  298.  person  (Ala.  Rev.  Code,  §  3707),  which 
3.  Riggs  v.  State  (Ind.),  2  West.  206;  alleges  the  felonious  taking  from  the 
State  f.  Hope,  84  Ind.  137.  person  of  W  of  "one  pocket  book,  con- 
In  order  to  prevent  a  failure  of  jus-  taining  $50  in  national  currency  of  the 
tice,  considerable  latitude  should  be  al-  United  States,  the  exact  denomination 
lowed  in  charging  the  larceny  of  of  which  is  to  the  grand  jury  unknown," 
money,  because  where  a  parcel  of  and  several  "notes"  on  persons  whose 
money  consisting  of  a  great  number  of  names  are  mentioned,  with  the  amount 
notes  or  coins  is  stolen  and  has  not  of  each,  "of  the  value  of  more  than  $52, 
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words  of  the  statute,1  but  it  must  appear  that  the  property  taken 
was  the  subject  of  larceny.* 

The  terms  "  bank  bills  "  and  "  bank  notes  "  are  synonymous, 
and  in  charging  larceny  they  are  held  to  be  identical  in  their 
legal  signification,8  and  in  averring  their  theft  it  is  usually  sufficient 
description  to  state  their  number,  denomination  and  value ; 4  and 
some  States  hold  that  a  mere  statement  of  the  value  of  the  whole 


the  personal  property  of  W,"  contains 
a  sufficient  description  of  the  stolen 
property.  DuBois  v.  State,  50  Ala. 
139- 

1.  Riggs  v.  State  (Ind.),  2  West.  205; 
State  t\  Ochure,  n  Tex.  12. 

2.  An  indictment  charging  the  lar- 
ceny of  property,  the  description  of 
which  shows  it  to  be  personal,  is  not 
obnoxious  to  the  objection  of  uncer- 
tainty, nor  to  the  objection  that  the 
statutory  definition  of  the  ofTence  is  not 
pursued,  because  it  does  not  specifically 
aver  that  the  property  was  ''personal 
property."  Jones  v.  State,  51  Miss. 
718;  State  v.  Parker,  34  Ark.  158; 
Mountjoy  v.  State,  78  Ind.  172. 

Under  §  24,  2  R.  S.  1876,  p.  435,  the 
phrase  "goods  and  chattels,  in  an  in- 
dictment means  "personal  goods  of 
which  larceny  may  be  committed,"  and 
includes  "bank  bills  and  money." 
Garfield  v.  State,  74  Ind.  60. 

3.  State  v.  Hays,  21  Ind.  176.  See 
Fastman  v.  Com.,  4  Gray  (Mass.)  416; 
Munson  v.  State,  4  Greene  (Iowa)  483; 
Com.  v.  Collins,  138  Mass.  483;  People 
v.  Kent,  1  Doug.  (Mich.)  42. 

The  words  "bank  bills,"  held  suf- 
ficient in  an  indictment  under  a  statute 
making  "bank  notes"  the  subject  of  lar- 
ceny. The  number  of  bills  stolen  must 
be  stated  in  the  indictment,  and  not 
merely  the  value  of  the  amount.  Low 
v.  People,  2  Park.  (N.  Y.)  Cr.  37. 

4.  State  v.  Williams,  19  Ala.  15;  s. 
c,  54  Am.  Dec.  184;  Berry  v.  State,  10 
Ga.  511;  State  v.  Ha>s,  21  Ind.  176; 
People  v.  Jackson,  8  Barb.  (N.  Y.)  637. 
See  Com.  v.  Stebbins,  8  Gray  (Mass.) 
492. 

An  indictment  for  larceny  of  "$6,027 
of  the  paper  money  of  the  United 
States,"  held  not  to  contain  a  suf- 
ficiently definite  description.  State  v. 
Hoke,  84  Ind.  137. 

An  indictment  charging  the  larceny 
of  "one  hundred  and  eighty  dollars  in 
bank  notes,"  held,  sufficiently  to  de- 
scribe the  subject  matter.  State  v. 
Hockenberry,  30  Iowa  504. 

In  an  indictment  for  larceny  in  steal- 
ing a  bank  note  it  is  sufficient  to  de- 


scribe it  as  a  promissory  note  for  the 
payment  of  money,  commonly  called  a 
bank  note,  purporting  to  be  issued  by 
a  bank  (naming  it)  for  the  payment  of 
a  certain  sum  of  money  still  due  and 
unpaid,  and  of  a  certain  value.  State 
v.  Bond,  8  Clarke  (Iowa)  540. 

An  indictment  for  larceny  of  a  bank 
note,  averring  its  denomination  need 
not  allege  its  genuineness  nor  the  name 
of  the  bank.  State  v.  Stevens,  62  Me. 
284. 

An  indictment    for   stealing  "one ' 
bank  note  of  the  Bank  of  Baltimore,"  is 
bad.   Com.  v.  McDowell,  1  Browne 

(Pa  )  359- 

In  an  indictment  for  larceny  of  bank 
bills  which  alleges  simply  that  they 
amounted  on  the  whole  to  $500,  failing 
to  state  the  number  of  the  bills  stolen, 
their  denomination,  the  bank  by  which 
they  were  issued,  or  that  they  were 
genuine  and  current,  and  not  stating 
that  these  matters  were  unknown  to  the 
jurors,  is  insufficient  for  uncertainty. 
State  v.  Hinckley,  4  Minn.  345. 

An  indictment  for  larceny  of  "sundry 
bank  bills,  issued  by  the  authority  of 
the  United  States  of  America,"  with  no 
accounting  for  the  failure  to  designate 
the  number  and  denomination  of  each, 
is  bad  on  demurrer.  Territory  v. 
Shipley,  4  Mont.  468. 

An  indictment  for  larceny  of  "two 
bank  bills  of  the  value  of  ten  dollars 
each,  of  the  property  of  one  John  Moore,'' 
held  to  contain  a  sufficient  description 
of  the  property.  State  v.  Mahanna, 
48  N.  H.  377. 

An  indictment  for  stealing  three 
promissory  notes,  called  bank  notes,  on 
the  Bank  of  the  United  States,  is  gi>od. 
McLaughlin  v.  Com.,  4  Rawle  (Pa.) 
464. 

An  indictment  for  stealing  two  ten 
dollar  notes  of  the  president,  directors 
and  company  of  the  Bank  of  the  United 
States,  is  bad.  Com.  v.  Boyer,  1  Binn. 
(Pa.)  201. 

An  indictment  for  stealing  bank  bills 
not  alleging  them  genuine,  is  sufficient 
where  it  describes  them  as  bills  of  a 
specified  bank  and  of  a  certain  value. 
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is  sufficient.1  Greenbacks  and  other  currency  are  sufficiently  des- 
ignated as  United  States  currency  or  the  national  currency  of 
the  United  States,*  though  this  description  must  be  accompanied 


State  v.  Smart,  4  Rich.  IS.  Car.)  356; 
s.  c,  55  Am.  Dec.  683. 

A  description  of  the  stolen  articles 
as  "one  five  and  one  two  dollar  green- 
back bill,  United  States  currency,  na- 
tional bank  bills,  and  money,"  held  to 
be  bad,  and  the  indictment  set  aside. 
Lewis  v.  State,  3  Heisk.  (Tenn.)  333 

Bank  bills  described  as  being  of  a 
particular  denomination,  issued  by  a 
certain  bank,  signed  by  the  president 
and  countersigned  by  the  cashier  of  the 
bank,  the  same  being  the  property  of 
said  bank,  is  a  sufficient  description  to 
meet  the  requirements  of  the  general  rule 
which  requires  the  description  in  an  in- 
dictment to  he  sufficiently  certain  and 
precise  to  enable  the  accused  to  under- 
stand the  general  nature  of  the  crime  of 
which  he  is  accused.  Bulloch  v.  State, 
10  Ga.  47;  s.  c.  54  Am.  Dec.  369. 

An  indictment  charging  the  stealing 
of  a  bank  note  of  a  certain  denomina- 
tion and  value,  without  setting  forth  by 
what  authority  the  note  was  issued,  is 
not  sufficient  to  authorize  judgment  on 
conviction.  State  v.  Brown,  8  Jones 
(N.  Car.)  L.443. 

Bank  notes  are  properly  described  in 
an  indictment  for  larceny  as  "money," 
although  at  the  time  they  were  stolen 
they  were  not  in  circulation,  but  were 
in  the  hands  of  the  bankers  themselves. 
Reg.  v.  West,  40  Eng.  Law  &  Eq.  564. 

Under  Mo.  Rev.  Stat.  1879,  $  1817. 
providing  that  any  reference  to  money 
or  bank  notes  in  an  indictment  need 
only  describe  it  "simply  as  money," 
held  that  an  indictment  for  the  robbery 
of  "$500  of  the  lawful  money  of  the 
United  States  of  the  value  of  $500," 
was  good.  State  v.  Burnett,  81  Mo. 
119. 

An  indictment  for  stealing  "bank 
bills,"  declaring  the  value,  in  effect 
charges  the  bills  to  be  genuine  and 
upon  solvent  banks.  Munson  v.  State, 
4  Greene  (Iowa)  483. 

Bank  bills  stolen  from  the  person 
need  not  be  minutely  described  if  the 
jury  be  satisfied  beyond  a  reasonable 
doubt  as  to  their  identity.  Wilson  v. 
State,  66  Ga.  591. 

1.  Barton  v.  State,  29  Ark.  68. 

An  indictment  charging  the  defend- 
ant with  having  stolen  "five  hundred 
and  twenty  dollars  of  the  paper  cur- 
rency, money  and  bank  notes,  current 


in  the  United  States,"  is,  under  §  1750, 
R.  S.  1881,  sufficient  as  to  the  de- 
scription of  the  money.  The  section  is 
not  in  conflict  with  the  provision  of  the 
constitution  which  provides  that  "the 
accused  shall  have  the  right  to  demand 
the  nature  and  cause  of  the  accusation 
against  him.  Riggs  v.  State,  104  Ind. 
261. 

An  indictment  for  stealing  bank  bills, 
which  states  the  amount  and  value  of 
the  whole,  need  not  describe  their 
number  or  denomination.  Com.  v. 
Stebbins,  8  Gray  (Mass.)  492. 

The  defendant  was  charged  by  infor- 
mation with  "stealing  national  bank 
currency  and  United  States  treasury 
notes  to  the  amount  and  value  of  one 
hundred  and  sixty-four  dollars."  Held, 
that  the  information  cannot,  on  a  mo- 
tion in  arrest  of  judgment,  be  held  to  be 
insufficient  on  the  grounds  of  a  sup- 
posed insufficiency  in  the  description  of 
the  stolen  property.  State  v.  Henry, 
24  Kan.  457. 

An  indictment  for  larceny  charging 
that  defendant  stole  the  proper 
goods  and  chattels  of  the  prosecutor  "a 
ten  dollar  bill  of  the  currency 
of  the  country,  commonly  called 
paper  money  of  the  value  of  ten 
dollars,"  was  held  to  be  a  sufficient 
specification  of  the  article  stolen.  State 
v.  Evans,  15  Rich.  (S.  Car.)  L.  31. 

3.  Levy  v.  State,  79  Ala.  259;  Lam- 
phier  v.  State,  70  Ind.  317;  State  v. 
Graham,  65  Iowa  617;  State  v.  Beebe, 
17  Minn.  241;  State  v.  Burnett,  81  Mo. 
119;  Wells  z>.  State,  4  Tex.  App.  20; 
Dull  t>.  Coin.,  25  Gratt.  (Va.)  965. 

An  indictment  describing  money 
stolen  "the  sum  of  $275  in  money,  law- 
ful money  of  the  United  States,  and  of 
the  value  of  $275  of  the  proper  moneys," 
etc.,  is  sufficiently  explicit  under  the 
New  York  statute  which  requires  "a 
plain  and  concise  statement  of  the  act 
constituting  the  crime,"  and  "a  brief 
description  of  it.  People  v.  Reavey, 
38  Hun  (N.  Y.)  418. 

The  allegation  of  the  value,  in  an  in- 
dictment for  larceny,  as  "two  hundred 
and  five  dollars,"  is  sufficient  without 
the  words  "lawful  money  of  the  United 
States."  People  v.  Winkler,  9  Cal.  234. 

A  warrant  for  larceny  of  "lawful 
money  of  the  United  States  of  America," 
stating  the  amount,  and  the  denomina- 
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by  the  usual  allegations  of  denomination,  value,  etc.,1  and  an  in- 
dictment  for  stealing  coin  should  show  the  kind  of  coin,  and  that  it  is 
current  money  of  the  United  States  or  of  some  other  government* 


tions  of  the  bills  and  scrip,  held  to  be 
sufficient,  although  not  stating  whether 
they  were  treasury  notes  or  national 
bank  notes.  State  v.  Anderson,  25 
Minn.  66. 

An  indictment  charging  the  defend- 
ant with  stealing  "two  five  dollar 
United  States  treasury  notes,  issued  by 
the  treasury  department  of  the  U  nited 
States  government,  for  the  payment  of 
five  dollars  each  of  the  value  of  five 
dollars,"  held  to  be  good.  State  v. 
Thomason,  71  N.  Car.  146. 

1.  See  Croker  v.  State,  47  Ala.  53; 
State  v.  Cason,  20  La.  An.  48;  Merrill 
v.  Mississippi,  45  Miss.  651;  Martinez 
v.  State,  41  Tex.  164;  Ridgway  v 
State,  41  Tex.  231. 

An  indictment  for  larceny,  describing 
the  property  alleged  to  be  stolen  as 
"two  ten  dollar  bills  of  the  United 
States  currency,"  is  fatally  vague  and 
uncertain.  State  v.  OakleV  (Ark.1,  10 
S.  W.  17. 

An  information  for  larceny,  where 
the  only  description  of  the  property 
stolen  is  "national  bank  notes.  United 
States  treasury  notes,  and  United  States 
silver  certificates,  money  of  the  amount 
and  value  of  $1,000,"  without  an  allega- 
tion of  the  inability  of  prosecutor  to 
give  a  more  specified  description,  is  in- 
sufficient.   State  v.  Tilney,  38  Kan.  714. 

An  indictment  charging  that  the  de- 
fendant "did  feloniously  take  and  carry 
away  one  lot  of  treasury  notes,  called 
greenbacks,  the  issue  of  the  treasury  of 
the  United  States  of  America,  and  one 
lot  of  Kentucky  bank  notes  and  fifteen 
dollars  in  gold  coin,"  is  insufficient  for 
want  of  definite  and  certain  specifica- 
tions.   Rhodus  v.  Com.,  2  Duv.  (Kv.) 

3.  See  People  v.  Ball,  14  Cal.  101; 
State  v.  Parker,  1  Houst.  Crim.  C. 
(Del.)  9;  State  v.  Rush,  95  Mo.  199; 
9  S.  W.  221;  Lord  v.  State,  20  N.  H. 
.404;  Miller  v.  People,  21  Hun  (N.  Y.) 
443;  Williams  v.  State,  5  Tex.  App. 
116;  Bravo  v.  State,  20  Tex.  App.  177; 
Leptwich  v.  Com.,  20  Gratt.  (Va.)  716; 
Reg.  v.  Bullock,  36  Eng.  Law  &  Eq. 
60S. 

An  indictment  for  theft  from  the  per- 
son alleged  that  defendant  "took  $8, 
the  same  being  the  corporeal  personal 
property  of  S.  H.  Held,  that  the  in- 
dictment was  bad  for  not  alleging  the 


kind  of  dollars,  and  for  not  allegingthat 
they  were  money.  Dukes  v.  State,  23 
Tex.  App.  192. 

An  indictment  for  larceny,  charging 
the  defendant  with  having  stolen  'ten 
dollars,  good  and  lawful  money  of  the 
State  of  Tennessee,"  is  insufficient,  be- 
cause money  should  be  described  as  so 
many  pieces  of  gold  or  silver,  and  the 
coin  must  be  called  by  its  appropriate 
name.  State  r.  Longbottoms,  11 
Humph.  (Tenn.)  39 

Tex.  Code  Crim.  Proc.,  art  732,  de- 
clares that  a  general  description  of 
property  in  an  indictment  by  name, 
kind,  quantity,  number  and  ownership, 
if  known,  shall  be  sufficient.  Held, 
that  a  description  of  money  stolen,  as 
one  twenty  dollar  gold  piece  of  the 
value  of  twenty  dollars,  current  money 
of  the  United  States,  and  one  five  dol- 
lar bill  in  money  of  the  value  of  five 
dollars,"  is  sufficient.  Bryant  v.  State, 
t6  Tex.  App.  144. 

"United  States  gold  coin"  is  equiv- 
alent "to  gold  coin  of  the  United 
States."  Such  coin  is  current  by  law, 
and  both  courts  and  jury  know,  with- 
out allegations,  that  a  gold  coin  of  the 
value  and  denomination  of  ten  dollars 
is  an  eagle.  Daily  v.  State,  10  Ind.  536. 

In  an  indictment  under  the  code, 
§  2612,  "gold  and  silver  coin"  falls 
within  the  meaning  of  the  term  "money," 
and  "bank  bills"  is  within  the  meaning 
of  the  phrase  "bank  notes."  Munson  v. 
State,  4  Greene  (Iowa)  483. 

It  is  not  necessary  in  an  indictment 
for  larceny  of  money  to  specify  the 
kind  or  denominations  of  the  gold  or 
silver  coin  alleged  to  have  been  stolen. 
The  simple  averment  of  "money"  in 
such  a  case  will  admit  proof  of  the 
amount.  And  where  the  indictment 
declared  that  the  accused  took  money, 
and  that  its  value  was  one  hundred  and 
fifty  dollars,  held  that  the  plea  of  guilty 
admitted  the  truth  of  the  averments. 
State  v.  Walker,  22  La.  An.  425. 

In  Louisiana,  an  indictment  for  "steal- 
ing seventy-five  dollars,  the  property 
of,"  naming  the  owner,  is  good  so 
far  as  the  description  of  the  stolen 
property  is  concerned.  To  allege  what 
kind  of  dollars  were  taken  is  not  neces- 
sary.   State  v.  Green.  27  La.  An.  59S. 

Bonds. — An  indictment  for  receiving 
four  "pieces  of  printed  paper,  com- 
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together  with  its  value  •}  but  if  the  species  of  the  coin  is  unknown 
to  the  grand  jury,  they  may  so  state.* 

It  is  not  generally  necessary  that  the  bills  or  other  currency 
should  be  accurately  and  minutely  described  ;  3  it  is  usually  suffi- 
cient to  designate  them  by  the  name  by  which  they  are  usually 
known  ; 4  all  that  is  required  is  such  certainty  as  to  show  that 
the  article  stolen  is  the  same  as  that  upon  which  the  indictment 


monly  called  United  States  five-twenty 
bonds  of  the  issue  of  the  year  1865, 
•each  of  the  value  of  $  1,000  current 
money,"  held  to  be  fatally  defective  for 
not  alleging  that  the  pieces  were  bonds 
•or  certificates  of  indebtedness  issued  or 
.granted  by  or  under  the  authority  of  the 
United  States.  Kearney  v.  State,  48 
Md.  16. 

Bills  of  Credit. — An  indictment  will 
not  lie  for  larceny  of  "bills  of  credit  on 
the  United  States  bank"  of  amounts 
less  than  such  bank  is  authorized,  by 
its  charter,  to  issue,  nor  for  "bills  of 
•credit,"  the  State  having  no  authority 
to  issue  such  bills.  Culp  v.  State,  1  Port. 
(Ala.)  33. 

1.  People-f.  Poggi,  19  Cal.  600;  Berry 
v.  State,  10  Ga.  511;  State  v.  Jackson, 
26  W.  Va.  250;  Boyle  v.  State,  37  Tex. 
.350.  See  U.  S.  v.  Fuller  (N.  Mex.), 
20  P.  175;  Beery  v.  U.  S.,  2  Cal.  186. 

A  complaint  for  larceny  which  de- 
scribed the  kind  and  value  of  property 
stolen  as  "copper  coin  of  the  value  of 
two  dollars  and  seventy-five  cents," 
held  sufficient.  Com.  v.  Gallagher,  16 
Gray  (Mass  )  240;  and  see  McKane  v. 
State,  11  Ind.  195. 

A  description  of  the  property  stolen 
as  $3,000  lawful  money  of  the  United 
States  is  insufficient;  the  kind  of  coin 
must  be  described.  People  v.  Ball,  14 
Cal.  101. 

An  indictment  charging  larceny  of 
'  fifteen  $20  pieces,  etc.,  of  the  gold  coin 
•of  the  United  States,"  is  not  defective 
for  failing  to  aver  the  value  of  each  par- 
ticular piece  or  species  of  coin,  or  for 
failing  to  denominate  it  as  "current." 
People  v.  Green,  15  Cal.  512. 

The  denominations  of  pieces  of  stolen 
<oin  need  not  be  alleged  if  the  indict- 
ment states  their  value.  And  if  the 
•description  identifies  the  stolen  prop- 
erty with  reasonable  certainty,  the  in- 
dictment will  be  deemed  good,  although 
the  description  might  have  been  more 
definite.  Bravo  v.  State,  20  Tex.  App. 
177- 

3.  People  t'.  Bogart,  36  Cal.  245. 
An  indictment  for  larceny  of  "four 
hundred  and  fifty  dollars  in  specie,  coin 


of  the  United  States,  the  denomination 
and  description  of  which  is  to  the  grand 
jury  unknown,"  held  sufficient  to  de- 
scribe the  property.  Chrisolm  v.  State. 
45  Ala.  66. 

8.  Wilson  v.  State,  66  Ga.  591;  Dig- 
nowittv  v.  State,  17  Tex.  521.  See  State 
v.  Hickman,  7  N.  J.  Eq.  (3  Halst.)  299; 
State  v.  Smart,  4  Rich.  (S.  Car.)  L. 
356;  Pyland  v.  State,  4  Sneed  (Tenn.) 
357- 

An  indictment  for  larceny  of  bank 
bills  should  allege  that  the  bills  con- 
tained a  promise  to  pay  or  perform 
some  agreement  under  the  statute. 
State  v.  Emery,  Brayt.  (Vt.)  131;  and 
under  the  South  Carolina  statutes  it 
must  be  stated  that  there  was  a  sum 
certain  due  on  the  notes  and  unsatisfied 
at  the  time  of  the  theft.  State  v. 
Thomas,  2  McCord  (S.  Car.)  L.  527. 
So  in  Iowa,  an  indictment  for  the  theft 
of  a  mortgage  must  state  that  the  mort- 
gage was  unsatisfied  at  the  time  of  the 
offence.  State  v.  Gustapson,  50  Iowa 
194. 

4.  Grant  v.  State,  55  Ala.  201;  Sallie 
v.  State,  39  Ala.  691 ;  Crawford  v.  State, 
2  Ind.  132;  Jones  v.  Com.,  13  Bush 
(Ky.)  356;  State  v.  Fulford,  Phill.  (N. 
Car.)  L.  563;  Dignowitty  v.  State,  17 
Tex.  521;  Frederick  v.  State,  3  W.  Va. 

In  an  indictment  for  larceny  in  steal- 
ing a  bank  note,  it  is  sufficient  to  describe 
it  as  a  promissory  note  for  the  payment 
of  money,  commonly  called  a  bank  note, 
purporting  to  be  issued  by  a  bank 
(naming  it)  for  the  payment  of  a  cer- 
tain sum  of  money,  still  due  and  un- 
paid, and  of  a  certain  value.  State  v. 
Bond,  8  Iowa  540. 

An  information  for  theft  described  the 
property  stolen  as  "thirteen  bills  against 
the  Hartford  bank,  each  for  the  pay- 
ment of  the  value  of  $10,  issued  by  such 
bank,  being  an  incorporated  bank  of  the 
States."  Held,  that  this  description  was 
sufficiently  certain.  Salisbury  v.  State, 
6  Conn.  101. 

Under  Ohio  Crim.  Code,  §  100.  an 
indictment  for  larceny  need  not  show 
the  kind  of  money  stolen,  or  that  it  was 
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is  founded,  and  the  subject  matter  of  the  offence.1  If  any  of 
the  particulars  of  the  description  are  unknown,  it  should  be  so 
stated  in  the  indictment.* 

At  common  law  the  word  "  horse  "  was  used  in  its  generic 
sense,  and  included  all  animals  of  the  horse  species,  whether  male 
or  female,8  though  the  statutory  construction  is  sometimes  dif- 
ferent,4 and,  generally,  in  an  indictment  for  theft,  the  sex  and 
color  of  the  animal  stolen  should  be  stated.5  For  the  purposes 
of  an  indictment  for  larceny,  "  cattle  "  means  domesticated  ani- 
mals of  the  bovine  genus,  and  does  not  include  sheep,  goats, 
etc.,6  and  any  such  animal  may  be  designated  as  cattle,  or  by 
some  equivalent  term.* 


issued  by  lawful  authority.  McDivit  v. 
State.  20  Ohio  St.  231. 

1.  People  v.  Jackson,  8  Barb.  (N.  Y.) 
637;  Wilson  v.  State,  66  Ga.  591. 

An  indictment  for  larceny  should 
describe  the  property  alleged  to  be 
stolen  with  such  particularity  as  will 
enable  the  court  to  see  that  it  is  the 
subject  of  larceny;  that  will  enable  the 
accused  to  prepare  any  defence  he  may 
have,  and  protect  him  against  a  subse- 
quent prosecution  for  the  same  act. 
State  v.  Nipper,  95  N.  Car.  653. 

2.  Hart  v.  State,  55  Ind.  599;  State  v. 
Tilney,  38  Kan.  714. 

An  indictment  for  stealing  bank  bills 
sufficiently  describes  them  as  "sundry 
bank  bills,  of  some  banks  respectively 
to  the  said  jurors  unknown,  of  the 
amount  and  value  in  all  of  thirty-eight 
dollars  of  the  property,  goods  and  chat- 
tels" of  the  person  named.  Com.  v. 
Grimes,  10  Gray  (Mass.)  470. 

An  indictment  for  grand  larceny 
described  the  property  taken  to  be 
"money  of  a  kind  and  description  to 
the  grand  jury  unknown."  Held,  that 
this  was  sufficient,  in  view  of  an  allega- 
tion that  a  more  particular  description 
could  not  there  be  given.  People  v. 
Dimick,  41  Hun  (N.  Y.)  616;  5  N.  Y. 
Cr.  185;  3  N.  Y.  St.  Rep.  398. 

3.  People  v.  Pico,  62  Cal.  50. 

The  act  of  1865,  making  it  a  capital 
felony  to  steal  "a  horse  or  mule,"  does 
not  repeal  so  much  of  the  act  of  1830 
as  punishes  the  stealing  of  a  "colt." 
An  indictment,  therefore,  for  stealing  a 
"colt"  contrary  to  the  act,  etc.,  is  unob- 
jectionable. State  v.  Major,  14  (S. 
Car.)  L.  76. 

4.  Taylor  v.  State,  44  Ga.  263.  But 
see  People  v.  Pico,  62  Cal.  50. 

C.  An  indictment  for  stealing  a  chest- 
nut sorrel  horse,  contains  a  sufficient 
description    identifying    the  animal 


stolen,  in  respect  to  character,  sex,  etc. 
The  word  "horse"  excludes  mares. 
Taylor  v.  State,  44  Ga.  263. 

In  an  indictment  for  larceny,  a  de- 
scription of  the  property  as  "a  black  or 
brown  mare  or  filly,  branded  by  a 
small  mule  shoe  on  the  left  shoulder," 
was  held  sufficient.  People  v.  Smith, 
15  Cal.  408. 

A  variance  as  to  the  sex  of  the  ani- 
mal charged  to  be  stolen,  is  immaterial. 
People  v .  Pico,  62  Cal.  50. 

In  Tennessee,  an  indictment  for 
horse  stealing  need  not  describe  the 
color  and  sex  of  the  animal  stolen:  but, 
if  described,  the  same  must  be  proved 
as  laid.  And  in  such  case,  proof  that 
the  color  was  bay  or  red  sorrel  will  sup- 
port an  allegation  that  it  was  bay. 
Turner  v.  State,  3  Heisk.  (Tenn.)  452. 

In  Texas,  an  indictment  charging 
the  theft  of  "an  animal  of  the  horse 
species,"  sufficiently  changes  the  of- 
fence of  stealing  a  horse.  Smythe  f. 
State,  17  Tex.  App.  244. 

6.  Mcintosh  v.  State,  :8  Tex.  App. 
284. 

7.  People  v.  Barnes,  65  Cal.  16; 
State  v.  Lawn,  80  Mo.  241 ;  State  v. 
Murphy,  39  Tex.  46;  Castello  v.  State, 
36  Tex.  324;  Duval  v.  State,  8  Tex. 
App.  370;  Grant  v.  State,  2  Tex.  App. 
163.  See  People  v.  Littlefield,  5  Cal. 
355 ;  Short  v.  State,  36  Tex.  664. 

An  indictment  under  art.  2410  of  the 
Texas  Criminal  Code,  as  amended  by 
the  act  of  November  12th,  1866,  which 
punishes  the  offence  of  stealing  "any 
neat  cattle,"  etc.,  is  not  defective  for 
omitting  the  word  "neat"  in  the  de- 
scription of  the  cattle  stolen.  Hubot- 
ter  v.  State,  32  Tex.  479. 

In  an  indictment,  under  Rev.  Stat, 
§  1307.  fir  stealing  cattle  the  use  of  the 
word  "steer"  is  sufficient,  without  em- 
ploying the  term  "cattle"  or  "neat  cat- 
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So  with  hogs,1  sheep  and  other  animals,*  it  is  generally  suffi- 
cient to  designate  the  kind  of  animal,  the  owner,  and  the  value,  and 
if  the  animal  stolen  is  an  estray,  it  need  not  be  described  as  coming 
within  the  meaning  of  the  term.8 

In  alleging  the  theft  of  grain  or  other  product  of  the  soil,  it  is 
usually  enough  to  state  its  name  and  designate  the  amount 
taken  ; 4  and  under  statutes  making  outstanding  or  growing  crops 
the  subject  of  larceny,  the  fact  that  they  were  growing  or  out- 
standing should  be  alleged.5 


tie."  State  v.  Bowers  (Mo.),  4  West 
588. 

Description  of  Stolen  Property. — The 

word  "cow"  used  in  the  section  of  the 
Cal.  Penal  Code,  concerning  larceny, 
includes  a  heifer,  and  one  who  steals  a 
heifer  may  be  indicted  for  stealing  a 
cow.   People  v.  Soto,  49  Cal.  69. 

An  indictment  for  the  larceny  of  a 
yearling  heifer  need  not  allege  that  it 
was  marked  or  branded,  the  fact  that  it 
was  not  so,  and  was  running  in  the 
range  not  branded,  being  matter  of  de- 
fence.   Perry  v.  State,  37  Ark.  54. 

The  personal  pronoun  "it"  in  the  in- 
dictment for  the  theft  of  two  ani- 
mals, was  used  in  reference  to  them  in 
charging  the  intent.  Held,  to  have 
been  correctly  used  in  the  singular 
number  as  referring  to  the  property  in 
the  animals,  and  not  in  the  animals 
themselves.  Goodson  v.  State,  32  Tex. 
121. 

The  words  in  an  indictment  "the 
same  being  living  animals"  may  be  re- 
jected as  surplusage.  Kollenberger  v. 
People,  9  Col.  233. 

X.  People  v.  Stanford,  64  Cal.  27; 
State  v.  Mansfield,  33  Tex.  129;  Grant 
v.  State,  2  Tex.  App.  163. 

In  an  indictment  for  larceny,  the 
property  stolen  was  described  as  "one 
black  pig,  white  listed;  and  one  white 
pig  with  a  blue  rump;  both  without  ear 
marks;  and  together  of  the  value  of  two 
dollars,  the  property  of  James  Drake." 
Held,  that  this  description  was  suffi- 
cient.  Brown  v.  State,  44  Ga.  300. 

A  pig  four  or  five  months  old  may  be 
described  as  a  "hog"  in  an  indictment 
for  larceny.  Lavender  v.  State,  60 
Ala.  60. 

In  an  indictment  for  larceny  of  a 
hog,  it  is  not  necessary  to  aver  that  the 
hog  was  either  under  twelve  months  old 
or  that  it  was  marked.  Matthews  v. 
State,  24  Ark.  484. 

2.  Sheep. — An  indictment  charged 
defendant  with  the  larceny  of  two  hun- 
dred and  fifty  sheep  of  the  value  of  one 


thousand  dollars.  Held,  that  a  demur- 
rer to  the  indictment  for  insufficiency, 
on  the  ground  that  the  value  of  each 
sheep  should  be  separately  stated,  was 
properly  overruled.  People  v.  Robles, 
34  Cal.  "toi. 

A  turkey  is  a  subject  of  larceny,  and 
an  allegation  in  the  indictment  that  the 
turkey  stolen  was  a  tame  turkey  was 
not  necessary.  State  v.  Turner,  66 
N.  Car.  618. 

3.  McGee  v.  State,  43  Tex.  662; 
Williams  v.  State,  25  Ind.  150;  State  v. 
King,  31  La.  An.  179;  State  v.  Clark, 
8  Ired.  (N.  Car.)  L.  226;  State  v.  Gar- 
rett, 34  Tex.  674.  See  State  :•.  Dono- 
van, 1  Houst.  Cr.  C.  (Del.)  43. 

4.  See  Schamberger  v.  State,  68  Ala. 
543;  State  v.  Ballard,  97  N.  Car.  443. 

An  indictment  for  stealing  a  certain 
amount  of  "corn  in  the  ear"  is  suffi- 
ciently specific  in  description  if  sup- 
ported by  proof  that  the  grain  stolen 
was  Indian  corn  or  maize.  Com.  v. 
Pine,  2  Pa.  L.  Rep.  154. 

6.  An  indictment  for  larceny  under 
Bat.  Rev.  Stat.,  ch.  32,  §  20,  providing 
that  if  any  person  shall  steal  any  grain, 
cotton,  tobacco,  fruit,  etc ,  cultivated 
for  food  or  market,  growing,  standing 
or  remaining  ungathered,  he  shall  be 
deemed  guilty  of  larceny,  must  allege 
that  the  product  or  fruit  taken  was  cul- 
tivated for  food  or  market.  State  v. 
Liles.  78  N.  Car.  496.  It  need  not  be 
so  alleged  if  it  is  specifically  mentioned 
in  the  statute.  State  v.  Ballard,  97  N. 
Car.  443;  but  see  State  v.  Thompson, 
93  N.  Car.  537. 

An  indictment  charging  that  defend- 
ant "feloniously  took  and  carried  away 
fifty  ears  of  corn,  the  same  being  a  part 
of  an  outstanding  crop  of  corn,  the 
property  of  W.  D."  Held,  to  charge 
with  sufficient  certainty  that  the  stolen 
ears  were,  at  the  time  of  the  larceny, 
part  of  an  outstanding  crop.  Scham- 
berger v.  State,  68  Ala.  543. 

An  indictment  which  charges  that 
the  defendant  "feloniously   took  and 


813 


Digitized  by 


Google 


The  Indlotment,  etc. 


LARCENY.     Description  of  Property  Taken. 


An  indictment  for  stealing  a  valuable  security  must  particular- 
ize the  kind,  and  any  material  variance  is  fatal ; 1  but  in  charging 
the  theft  of  a  deed  the  grantee's  name  need  not  be  mentioned, 
nor  need  it  be  alleged  that  the  deed  is  of  value  *  and  in  setting 
forth  a  bill  of  exchange  or  promissory  note,  it  is  sufficient  to  aver 
it  to  be  a  check  or  order  for  the  payment  of  money,  giving  the 
signer's  name,  owner,  date,  value,  and  where  payable.8 


carried  away  one  peck  of  corn,  a  part 
of  an  outstanding  crop  of  corn,  of  the 
value  of  twentv-five  cents,  the  personal 
property  of  H,"  is  self-contradictory, 
and  fatally  defective;  and  neither  of 
the  descriptive  averments  can  be  struck 
out  as  surplusage.  Smitherman  v. 
State,  63  Ala.  24. 

1.  Queen  i».  Lawrence,  L.  R.,  I  C. 
C.61. 

A  full  and  precise  copy  of  the  instru- 
ment is  sufficient  as  a  description  show- 
ing it  to  be  one  whereby  a  pecuniary 
obligation  is  "created,  acknowledged, 
transferred,"  etc.,  within  2  N.  Y.  Rev. 
Stat.  702,  §  33.  Phelps  v.  People,  72 
N.Y.334. 

Although,  when  one  is  indicted  for 
larceny  of  a  written  instrument,  it  is 
not  necessary,  under  the  laws  of  Mis- 
souri, to  set  out  a  copy  of  such  instru- 
ment, yet  an  indictment  for  stealing  a 
check  should  describe  the  same  with 
sufficient  minuteness  of  detail  to  enable 
the  accused  to  know  what  particular 
check  is  intended.  So,  also,  an  indict- 
ment for  stealing  money  should  de- 
scribe the  kind  of  money.  State  v. 
Kroeger,  47  Mo.  530. 

Coupons  described  by  number,  place 
and  date  of  payment  and  name  of  the 
comptroller  whose  signature  is  alleged 
to  be  annexed,  stating  the  value  of  each 
anJ  laying  the  property  in  the  State,  is 
sufficient  without  further  description  of 
the  bonds,  if  the  proofs  should  show 
that  they  were  cut  from  the  bonds  of 
the  State.  State  v.  Wade,  7  Baxt. 
(Tenn.)  22. 

S.  State  v.  Hall,  85  Mo.  669. 

An  indictment  for  larceny  of  "cer- 
tain instrument  or  writing  containing 
evidence  of  an  existing  contract  for  the 
conveyance  of  real  estate,  to  wit:  a 
town  lot  in  the  city  of  A."  etc.,  of  a 
specified  value,  the  property  of  M.  F., 
sufficiently  describes  the  same.  Dig- 
nowitty  v.  State,  17  Tex.  521;  s.  c,  07 
Am.  Dec.  670. 

To  support  a  conviction  for  the  theft 
of  a  deed  of  land,  under  Penal  Code, 
art.  741,  held  that  upon  evidence 
adduced,  the  indictment  should  have 
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alleged  the  particular  lawful  use  of  the 
paper  sought  to  be  prevented  by  ac- 
cused in  stealing  it  White  v.  State, 
2t  Tex.  App.  339. 

8.  State  tk  Pierson,  59  Iowa  271; 
Com.  v.  Jenks,  138  Mass.  484;  Com.  i'. 
Collins,  138  Mass.  483;  Phelps  v.  Peo- 
ple, 13  N.  Y.  Supr.  Ct  401;  Com.  v. 
Byerly,  2  Brews.  (Pa.)  568. 

In  an  indictment  for  larceny  a  check 
may,  under  Mass.  Gen.  Stat.,  ch.  172, 
$  12.  be  described  as  the  property  of 
the  payee,  though  stolen  from  the  cus- 
tody of  another  person  who  had  no  in- 
terest in  it.  Com.  v.  Lawless,  103 
Mass.  425. 

A  note  was  in  fact  for  $2,300  and  the 
interest  and  all  taxes,  but  was  described 
in  the  information  as  being  for  $2,300. 
Held,  that  this  was  not  a  fatal  variance, 
but  such  a  substantial  identification  as 
would  protect  the  accused  from  another 
prosecution  for  the  same  offence;  and 
that  he  should  not  be  permitted  to  say 
that  it  was  not  described  with  the 
utmost  particularity.  State  v.  Fenn, 
41  Conn.  590. 

An  indictment  for  larceny  of  a 
promissory  note  need  not  allege  that  it 
was  "for  the  payment  of  money."  Com. 
v.  Brettun,  100  Mass.  206. 

In  indictment  for  larceny,  description 
of  stolen  property  as  "one  promissory 
note  of  the  value  of  three  hundred  dol- 
lars, and  one  piece  of  paper  of  the  value 
of  three  hundred  dollars,  and  the  goods 
and  chattels  of  A  B,"  is  sufficient 
although  from  the  evidence  of  the  grand 
jury  a  fuller  description  might  have 
been  given.  Com.  ©.Brettun,  100  Mass. 
206;  s.  c,  97  Am.  Dec.  95. 

An  indictment  charged  the  stealing 
of  "ten  promissory  notes,  for  the  pay- 
ment of  divers  sums  of  money,  amount- 
ing in  all  to  $50,  and  of  the  value  of 
$50."  Held,  sufficient  It  was  not 
necessary  to  state  whether  or  not  the 
bank  was  a  foreign  bank;  nor  to  aver 
the  value  of  each,  nor  to  aver  formally 
that  the  bank  existed,  or  that  the  note 
was  genuine.  People  v.  Jackson.  8 
Barb.  (N.  Y.)  637.  Compare  Indict- 
ment, 191,  194. 
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In  charging  the  theft  of  other  articles,  any  direct  and  definite 
description  designating  the  particular  class  or  character  of  the 
article  stolen,  is  usually  sufficient.' 

3.  Allegations  of  the  Taking  and  Carrying  Away. — An  indictment  for 
larceny  should  contain  an  allegation  of  the  asportation,  though  it 
need  not  be  in  any  particular  form  of  words,  if  it  sufficiently  in- 
dicate the  removal  or  carrying  away.*  Though  in  Texas,  and 
perhaps  some  other  States,  stealing  is  construed  to  import  larceny, 
and  the  offence  being  complete  without  a  removal,  the  words 
take  and  carry  away  or  other  words  of  equivalent  import,  are 
unnecessary.* 


1.  A  description  of  the  stolen  prop- 
erty in  an  indictment  for  larceny  as 
"one  watch,  the  personal  property  of 
A.  H.  of  the  value  of  $io,"  is  sufficiently 
definite.  Williams  v.  State,  25  Ind.  150. 

Where  the  article  stolen  was  de- 
scribed in  the  indictment  as  "one  hide 
of  the  value,"  etc.,  it  was  held  sufficiently 
certain.  State  v.  Dowell,  3  Gill  &  J. 
(Md.)  310. 

The  words  "a  pair  of  pants"  in  an  in- 
dictment, held  to  sufficiently  describe  a 
thing  which  may  be  the  subject  of  lar- 
ceny. State  v.  Johnson,  30  La.  An.,  pt 
11,904. 

An  indictment  for  stealing  a  hat 
need  not  describe  it  as  a  black  or  white 
hat,  or  a  felt  or  beaver.  State  v.  Mar- 
tin, 82  N.  Car.  672. 

Of  the  Taking. — An  indictment  for 
larceny  charged  defendant  with  steal" 
ing  "one  jewelry  box,  containing  two 
gold  watches  and  chains,  of  the  value 
of  $300;  all  of  said  property,  viz.,  the 
jewelry  box  and  its  contents  was  of  the 
value  of  $450,  of  the  goods  and  chattels 
of  one  J."  Held,  that  an  objection  that 
the  charge  of  stealing  the  box  contain- 
ing watches  and  chains  was  not  a 
charge  of  stealing  the  watches  except 
by  way  of  inference,  was  correct;  but 
that  the  objection  went  to  the  form, 
and  not  to  the  substance  of  the  allega- 
tion, and  was  waived  by  a  failure  to 
demur.  That  it  could  be  implied  by 
fair  and  reasonable  intendment,  from  the 
allegations  of  the  indictment,  that  the 
defendant  was  charged  with  stealing 
the  watches  and  chains.  State  v. 
Derst,  10  Nev.  443. 

3.  People  v.  Strong,  46  Cal.  302; 
People  v.  Smith,  15  Cal.  408;  Spittorff 
v.  State,  108  Ind.  171;  Heath  v.  State, 
101  Ind.  512;  Webb  v.  State,  21  Ind. 
236;  State  v .  Pratt,  20  Iowa  267;  Peo- 
ple v.  Dumar,  42  Hun  (N.  Y.)  80; 
State  v.  Mann,  25  Ohio  St.  668;  Schanz 
v.  State,  17  Wis.  251. 


In  an  indictment  for  larceny,  a 
count  charging  that  the  defendant 
"feloniously  took  and  carried  a  bale  of 
lint  cotton,  omitting  the  word  "away," 
held  to  be  fatally  defective.  Rountree 
v.  State,  58  Ala.  381. 

An  indictment  for  larceny,  if  the 
felonious  taking  and  carrying  away  is 
charged,  it  is  not  necessary  to  use  the 
word  "steal."  Engleman  v.  State,  2 
Ind.  91. 

Larceny  from  the  Person.— Under  a 
statute  defining  "privately  stealing  from, 
the  person,"  as  "theft  committed  with- 
out the  knowledge  of  the  person  from 
whom  the  property  is  taken,  or  so  sud- 
denly as  not  to  allow  him  to  make  re- 
sistance before  the  property  is  carried 
away,"  an  indictment  simply  charging 
stealing  and  carrying  away  privately 
from  the  person  is  bad.  Keery  v. 
State,  17  Tex.  App.  178;  s.  c,  50  Am. 
Rep.  122. 

In  charging  an  attempt  to  steal 
from  the  person,  the  act  done  was 
alleged  to  be  "thrusting  his  hand  into 
her  pocket,"  and  it  was  held  to  be  suffi- 
ciently alleged;  but  where  it  was  alleged 
to  be  "picking  her  pocket,"  the  allega- 
tion was  regarded  as  too  uncertain  and 
equivocal.  State  v.  Wilson,  30  Conn. 
500. 

Indictment  Against  Taker  and  Re- 
ceiver.— An  indictment  against  a  thief 
and  a  receiver  of  the  stolen  goods 
jointly,  which  avers  that  the  first 
"feloniously  did  steal,  take  and  carry" 
the  goods,  and  that  the  second  feloni- 
ously received  the  goods,  knowing 
them  "to  have  been  feloniously  stolen, 
taken  and  carried  away,  as  aforesaid," 
is  insufficient  for  want  of  adding 
"away"  after  "carry"  to  support  a 
judgment  against  either  defendant. 
Com.  v.  Adams,  73  Mass.  (7  Gray)  43. 

8.  Prim  v.  State,  32  Tex.  157;  Gay  v.. 
State,  20  Tex.  504;  and  see  State  f- 
Mann,  25  Ohio  St.  668. 
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For  the  statutory  offence  of  conversion  by  a  bailee,  facts  tend- 
ing to  show  the  original  felonious  intent  upon  the  taking  should 
be  averred,1  and  an  indictment  for  an  attempt  should  state  the 
acts  constituting  the  attempt.* 

4.  The  PoMession  of  the  Owner. — At  common  law,  an  indictment 
for  larceny  need  not  charge  that  the  property  was  stolen  from 
the  possession  of  the  owner  or  of  any  other  person  ; 8  but  under 
the  statutes  of  most  of  the  States,  an  indictment  or  information 
must  allege  the  possession  from  which  it  was  taken,4  either  that 
of  a  general  or  a  special  owner,6  though  New  Jersey  and  Virginia 
seem  to  have  adopted  the  common  law  rule.6 

5.  Without  Consent  of  the  Owner. — The  general  rule  is  that  an 
indictment  for  larceny  should  allege  the  want  of  consent  to  the 
taking  both  of  the  owner  and  the  person  having  possession  of  the 
property  at  the  time  ;  *  and  where  it  is  owned  by  two  or  more 


Asportation  need  not  be  alleged  in  an 
indictment  nor  proved  in  order  to  con- 
vict for  theft;  nor  need  the  indictment 
allege  that  the  taking  was  felonious;  the 
word  "fraudulently"  is  equivalent  to 
"feloniously."  Austin  v.  State,  42  Tex. 
■245- 

An  indictment  for  simple  larceny,  in 
the  usual  form,  for  stealing  cotton,  is 
not  demurrable  because  it  does  not 
allege  that  the  cotton  was  stolen,  taken 
and  carried  away  from  the  place  where 
it  was  stored.  Moseley  v.  State,  74 
Ga.  404. 

1.  People  v .  Jersey,  18  Cal.  337. 

2.  State  v.  Brannan,  3  Nev.  238. 

3.  Thompson  v.  Com.,  2  Va.  Cas. 

4.  Garner  v.  State,  36  Tex.  693; 
Garcia  v.  State,  26  Tex.  209;  s.  c, 
$2  Am.  Dec.  605;  Gadson.  v.  State, 
.36  Tex.  350;  Case  v.  State.  12  Tex. 
App.  228;  Dodd  v.  State,  10  Tex. 
App.  370;  Watts  v.  8tate,  6  Tex.  App. 
263. 

An  indictment  charged  that  the  ac- 
cused "did  then  and  there  fraudulently 
take,  steal,  and  carry  away  from  the 
possession  of  the  owner,  and  with  in- 
tent," etc.  Held,  good  on  motion  of 
arrest  of  judgment.  State  v.  William- 
son, 43  Tex.  501. 

On  an  indictment  for  larceny,  the 
first  count  charged  the  defendant  with 
stealing  a  slave,  "of  the  goods  and  chat- 
tels ofj  H,  from  the  possession  of  J 
H."  The  second  count  was  like  the 
first,  except  that  it  did  not  charge  the 
slave  with  being  taken  from  the  pos- 
session of  any  one.  Neither  indict- 
ment found  the  offence  to  have  been 
.committed  xtontra  for  mam  statuti.  The 


jury  found  that  the  slave  was,  at  that 
time,  a  runaway.  Held,  that  the  de- 
fendant must  be  acquitted  on  the  first 
count,  the  slave  not  being  in  the  actual 
possession  of  J  H,  and  on  the  second, 
because  the  offence  charged  was  not  a 
common  law  offence.  Com.  v.  Hays. 
1  Va.  Cas.  122. 

6.  State  v.  Mullen,  30  Iowa  203;  Lit- 
tleton v.  State,  20  Tex.  App.  168;  Fra- 
zier v.  State,  18  Tex.  App.  434. 

A  horse  got  loose  from  his  owner, 
and  was  taken  in  the  field  of  a  third 
person,  and  placed  in  his  stable,  from 
whence  he  was  stolen.  Held,  that  he 
was  in  the  constructive  possession  of  the 
owner  and  in  the  actual  possession  of 
such  third  person,  and  that  the  indict- 
ment might  well  allege  the  possession 
to  be  in  the  owner  or  such  third  person. 
Owen  v.  State.  6  Humph.  (Tenn.)  330. 

It  is  an  established  principle  in  Texas 
and  other  large  grazing  countries,  that 
an  animal  running  at  large  upon  its  ac- 
customed range  shall  be  deemed  to  be 
in  the  constructive  possession  of  its 
owner.  And  under  Texas  Penal  Code, 
art.  729,  a  person  having  the  "actual 
control  "  of  the  animals  of  a  nonresi- 
dent may  be  properly  alleged,  in  an  in- 
dictment for  theft,  to  be  the  possessor 
thereof.  Moore  v.  State,  8  Tex.  App. 
496.  Compare  Deggs  v.  State,  7  Tex. 
App.  359. 

6.  State  v.  Taylor,  27  N.  J.  L.  (3 
Dutch.)  117;  Angel  v.  Com.,  2  Va. Cas. 
228. 

7.  Johnson  v.  State,  39  Tex.  393; 
Frazier  v.  State,  18  Tex.  App.  434; 
Bailey  v.  State,  18  Tex.  App.  426; 
Williamson  v.  State,  13  Tex.  App.  514. 
But  see  Burns  v.  State,  35  Tex.  724. 
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jointly,  not  only  their  joint  consent,  but  the  consent  of  each 
should  be  negatived.1 

6.  Alleging  Felonious  Intent — An  indictment  which  fails  to 
charge  that  the  property  was  fraudulently  or  feloniously  taken  is 
fatally  defective.*  The  words  "  did  feloniously  "  or  "  fraudu- 
lently steal,"  or  "  take  and  carry  away,"  sufficiently  charges  a 
felonious  intent.8    This  intent  need  not  be  alleged  in  general 

An  indictment  for  theft  of  a  horse  An  indictment  for  larceny,  although 
alleged  that  the  animal  was  the  prop-  charging  the  intent  to  steal,  take,  and 
erty  of  one  H,  but  was  stolen  from  the  .carry  away,  held,  to  be  fatally  defect 


possession  of  one  K.  Allegations  in 
the  indictment  negative  the  consent  of 
M  to  the  taking  of  the  horse,  but  failed 
to  negative  the  consent  of  K.  Held, 
that  the  indictment  was  fatally  defect- 
ive by  reason  of  the  omission  to  nega- 
tive the  consent  of  the  person  from 
whose  possession  the  animal  was  taken. 
Bland  v.  State,  18  Tex.  App.  12. 

An  indictment  under  Mass.  Gen. 
Stat.,  ch.  161,  §  38,  making  embezzle^ 
ment  simple  larceny,  which  avers  that 
the  property  embezzled  was  the  prop- 
erty of  A,  B,  and  C,  sufficiently  nega- 
tives the  consent  of  each  owner,  by 
averring  that  it  was  without  the  consent 
of  A,  B,  and  C.  Com.  v.  Smith,  116 
Mass.  40. 

In  Tennessee,  an  indictment  for  lar- 
ceny, charging  the  felonious  stealing, 
taking  and  carrying  away  goods  with 
the  intent  to  deprive  the  owner  thereof, 
is  sufficient,  although  there  is  no  allega- 
tion that  the  goods  were  taken  without 
the  owner's  permission.  Wedge  v. 
State,  7  Lea  (Tenn.)  687. 

1.  Williams  v.  State.  23  Tex.  App. 
619;  Taylor  v.  State,  18  Tex.  App.  489; 
Williams  v.  State,  19  Tex.  App.  276. 

2.  Gregg  v.  State,  64  Ind.  223;  Gate- 
wood  v.  State.  4  Ohio  386;  State  v. 
Sherlock,  26  Tex.  106;  McPherson  v. 
State,  20  Tex.  App.  194;  Spain  r.  State, 
19  Tex.  App.  469.  See  McCord  v. 
State,  79  Ala.  269;  Ridgeway  v.  State, 
41  Tex.  231;  Tallant  v.  State,  14  Tex. 
App.  234;  Baker  v.  Com.,  2  Va.  Cas. 
122. 

An  indictment  for  larceny  is  bad  if 
it  omit  the  word  "feloniously";  the 
omission  of  the  word  reduces  the  offence 
to  trespass.  Sovine  v.  State,  85  Ind. 
576. 

Alabama  Code,  $  4360,  makes  it 
larceny  to  enter  upon  another's  land 
without  his  consent,  and  to  cut  and 
carry  away  timber  "with  the  intention 
of  converting  it  to  his  own  use."  Held, 
that  an  indictment  must  allege  the  in- 
tent.   McCord  v.  State,  79  Ala.  269. 


ive  for  the  omission  of  the  word  "felo- 
niously." Scudder  v.  State,  62  Ind,  13. 

Although  petit  larceny  is  not  a  fel- 
ony, yet  a  charge  in  an  indictment  that 
the  larceny  was  feloniously  committed, 
will  not  vitiate  it.  State  "v.  Joiner,  19 
Mo.  224. 

3.  See  People  v.  Brown,  27  Cal.  500; 
Engleman  v.  State,  2  Ind.  91 ;  s.  c,  52 
Am.  Dec.  494;  State  v.  Hogard,  "12 
Minn.  293;  State  v.  Dooly,  64  Mo.  146; 
State  v.  Lee  Yan  Yan,  10  Oreg.  365; 
Musquez  v.  State,  41  Tex.  226.  See 
Muldrew  v.  State,  12  Tex.  App.  617; 
Harris  v.  State,  2  Tex.  App.  102. 

An  indictment  that  defendant,  at  a 
certain  time  and  place,  did  "  unlawfully 
and  with  force  and  arms  privately  take 
and  carry  away,  with  intent  then  and 
there  to  steal  the  same,"  certain  prop- 
erty, held  sufficient,  though  the  tak- 
ing was  not  in  terms  alleged  to  be 
wrongful  and  fraudulent.  Yates  v. 
State.  67  Ga.  770. 

Larceny. — An  indictment,  failing  to 
charge  defendant  with  larceny  or  any 
other  crime,  alleged  a  felonious  steal- 
ing, etc.,  of  property.  Held  to  be  suf- 
ficient under  Comp.  State,  §  66,  p.  755, 
although  not  complying  with  the  forms 
therein  prescribed.  State  v.  Hinckley, 
4  Minn.  345. 

An  indictment  for  larceny  which  did 
not  expressly  state  that  the  conversion 
of  the  property  taken  was  without  au- 
thority of  law,  but  which  charged 
that  the  accused  did  "feloniously  steal, 
take,  and  lead  away "  such  property. 
Held  sufficient;  the  fact  that  the  tak- 
ing was  contrary  to  law,  being  clearly 
indicated.    State  v.  Jones,  7  Nev.  408. 

In  Texas,  an  indictment  for  theft  must 
allege  that  the  property  was  fraudu- 
lently taken.  Allegation  that  it  was 
feloniously  taken  will  not  suffice.  Ware 
v.  State.  19  Tex.  App.  13.  See  Sloan  v. 
State,  18  Tex.  App.  25;  Ortis  v.  State. 
18  Tex.  App.  282;  Peralto  v.  State,  17 
Tex.  App.  578;  Robinson  v.  State,  17 
Tex.  App.  589. 
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terms  in  the  indictment.1  The  same  rule  applies  to  larceny  by 
embezzlement.8  An  indictment  for  larceny  from  the  house, 
however,  need  not  allege  that  the  accused  entered  with  intent  to 
steal ;  the  crime  may  be  consummated  where  the  original  entry 
was  not  felonious.8 

7.  Value  of  the  Thing  Stolen. — At  common  law  it  was  necessary 
to  allege  the  value  of  the  property  stolen,4  but  where  a  statute 
provides  that  any  particular  act  or  acts  shall  be  grand  larceny, 
prescribing  the  same  punishment  irrespective  of  the  value  of  the 
articles  stolen,  there  need  be  no  allegation  of  value.6  Where, 
however,  the  value  of  the  property  stolen  affects  the  penalty  for 
the  offence,  it  must  be  alleged  and  proved ; 6  and,  generally, 


1.  Nourse  v.  State,  2  Tex.  App. 
3<M- 

An  information  for  petit  larceny  be- 
fore a  justice  of  the  peace  need  not 
charge  that  the  larceny  was  feloniously 
committed.    State  v.  Sipult,  17  Iowa 

575- 

3.  Com.  v.  Pratt,  132  Mass.  246. 

3.  Berrv  v.  State,  10  Ga.  511. 

An  indictment  for  feloniously  and 
burglariously  breaking  and  entering  a 
house  in  the  night-time,  with  intent  to 
commit  larceny,  is  good,  without  charg- 
ing whose  property  the  defendant  in- 
tended to  steal,  or  that  he  intended 
feloniously  to  steal  property  then  being 
in  the  house.  To  charge  the  breaking 
and  entering  with  intent  to  commit  lar- 
ceny is  sufficient.  Peopls  v.  Shaber,  32 
Caf.  36. 

4.  McDaniels  v.-  People,  118  111. 
301. 

5.  Sheppard  v.  State,  42  Ala.  531; 
Adams  v.  State.  60  Ala.  52;  People  v. 
Townsley,  30  Cal.  405;  McDaniels  v. 
People,  1 18  111.  301 ;  State  v.  Daniels, 
32  Miss.  558;  Shaw  v.  State,  23  Tex. 
App.  493;  Lopez  v.  State,  20  Tex. 
780. 

The  stealing  of  a  horse,  mare  or  geld- 
ing is  made  grand  larceny  by  the  statute, 
and  it  is  therefore  unnecessary  to  charge 
the  value  of  the  property  in  the  indict- 
ment. (R.  C.  1885,  p.  57s,  $  25.)  State 
v.  Daniels,  32  Mo.  558;  Johnson  v. 
State,  29  Tex.  492. 

It  is  unnecessary  in  an  indictment  for 
negro  stealing  to  allege  the  value  of  the 
slaves.  The  offence  is  not  dependent 
upon  value.  State  v.  Gossett,  9  Rich. 
(S.  C.)  L.  428;  State  v.  Chaney,  9 
Rich.  (S.  Car.)  L.  438. 

An  indictment  for  larceny  alleged 
(hat  the  property  stolen  was  that  of  A 
B,  and  that  the  defendant  "  did  feloni- 
ously steal,  take  and  carry  away  the 


Held,  that  this  was 
Gallimore,  7  I  red. 


said  property." 
sufficient.    State  v. 
(N.  Car.)  L.  147. 

Of  Value. — The  averment  and  proof 
of  value  necessary  in  a  common  law 
prosecution  for  larceny  is  not  necessary 
in  a  prosecution  for  "the  statutory  of- 
fence (Sess.  Acts  1074-5,  259)  °^ 
stealing  an  outstanding  crop — made 
felony,  without  regard  to  value.  Gregg 
v.  State.  55  Ala.  116. 

Constitutionality — It  is  competent  for 
the  legislature  to  declare  that  the  lar- 
ceny of  any  specific  property,  desig- 
nated, shall  be  grand  larceny,  without 
regard  to  its  value.  People  v.  Towns- 
ley,  39  Cal.  405. 

e.  People  v.  Willett,  102  N.  Y.  251; 
Pittman  v.  State,  14  Tex.  App.  576. 

In  Texas  it  is  only  in  cases  where 
the  character  of  the  offence  and  its 
punishment  are  made  dependent  upon 
the  value  of  the  property  stolen  that  it 
is  necessary  for  the  indictment  to  allege 
the  value  and  for  the  proof  to  establish 
it.  Shaw  v .  State,  23  Tex.  App.  493, 
5  S.  W.  317. 

In  Pittman  v.  State,  14  Tex.  App. 
576,  the  information  failed  to  allege  the 
value  of  the  hog.  Held,  that  inasmuch 
as  the  value  determined  whether  the 
theft  was  a  felony  or  a  misdemeanor, 
and  affected  the  legal  penalty  for  the 
offence,  it  was  necessary  that  the  in- 
formation should  allege  a  value;  and  it 
was  defective  without  such  an  allega- 
tion, notwithstanding  a  value  was  al- 
leged in  the  affidavit  on  which  the  in- 
formation was  based. 

The  stealing  of  a  hog  being  no  longer 
grand  larceny  irrespective  of  value  (R- 
§.  1879,  1307),  an  indictment  for  steal- 
ing one  should  allege  either  that  it  was 
of  the  value  of  $30  or  more,  or  that  it 
was  under  that  value.  State  v.  Pedigo, 
71  Mo.  443. 
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-where  the  theft  of  several  different  things  is  charged  it  is  neces- 
sary only  to  state  their  aggregate  value,* 

In  setting  forth  bank  notes,  money,  etc.,  as  a  general  rule,  the 
statement  of  value  usually  made  in  describing  the  stolen  ar- 
ticle is  sufficient  without  a  separate  statement  of  its  value;*  but 
in  an  indictment  for  the  larceny  of  promissory  notes,  etc.,  the 
value  of  the  notes  must  be  alleged  ;  the  description  of  the  notes 
as  being  for  certain  amounts  is  not  tantamount  to  an  averment  of 
their  value.8    The  general  rule  as  to  other  matters  is  that  an  in- 


1.  Jackson  v.  State,  69  Ala.  249; 
State  v.  Hart,  29  Iowa,  268;  Com.  v. 
Grimes,  76  Mass.  (10  Gray)  470;  s.  c, 
71  Am.  Dec.  666;  State  v.  Beatty,  90 
Mo.  143;  Bennett  *.  State,  16  Tex.  App. 
236. 

An  indictment  charged  the  defendant 
with  the  larceny  of  two  hundred  and 
.fifty  sheep  of  the  value  of  one  thousand 
<dollars.  Held,  that  a  demurrer  to  the 
indictment  for  insufficiency,  on  the 
ground  that  the  value  of  each  sheep 
should  be  separately  stated,  was  prop- 
erly overruled.  People  v.  Robles,  34 
Cal.  591. 

An  indictment  charging  larceny  of 
"'  fifteen  $20  pieces,  etc.,  of  the  gold  coin 
■of  the  United  States,"  is  not  defective 
for  failing  to  aver  the  value  of  each 
"particular  piece  or  species  of  coin,  or 
Xot  failing  to  denominate  it  "  current." 
People  v.  Green,  15  Cal.  512. 

In  an  indictment  for  larceny,  the  bet- 
ter practice  is  to  allege  the  value  of 
•each  article  stolen,  and  not  the  aggre- 
gate value.  Meyer  v.  State,  4  Tex. 
A  pp.  1 2 1 ;  Doy  le  v.  State,  4  Tex.  App.  253. 

In  Hew  Hampshire. — An  indictment 
for  stealing  "  sundry  bank-bills,  amount- 
ing together"  to  a  certain  s(£@  named, 
.and  of  that  value,  is  fatally  defective, 
-and  a  conviction  and  judgment  cannot 
be  sustained.  Hamblett  v.  State,  18 
N.  H.  384. 

2.  See  State  v.  Pierson,  59  Iowa,  271 ; 
■State  v.  Graham,  65  Iowa  617;  State  v. 
King,  37  La.  An.  91;  State  v.  Ziord,  30 
La.  An.,  pt.  2,  867;  State  v.  Monroe,30 
La.  An.,  pt.  2,1241;  Gardner  v.  State, 
25  Md.  146;  Adams  v.  Com.  23  Gratt. 
(  Va.)  949;  Com.  v.  Moseley,  2  Va.  Cas. 
»54- 

The  true  value  of  a  bank  note,  for 
the  purpose  of  graduating  the  offence 
■of  stealing,  is  the  sum  which  on  its 
face,  it  promises  to  pay.  State  v.  Cas- 
sel.  2  Har.  &  G.  (Md.)  407. 

In  an  indictment  under  2  N.  Y.  Rev. 
Stat.  679,  $  63,  for  stealing  a  draft,  the 
•allegation  as  to  the  value  need  not  be 


that  it  was  of  $25,  or  of  a  value  speci- 
fied greater  than  that  sum;  the  element 
that  makes  up  that  value  need  not  be 
stated.  The  provision  of  §  66,  that 
the  sum  collectible  on  the  draft  shall  be 
deemed  its  value,  makes  no  part  of  the 
description,  but  simply  furnishes  a  mode 
of  proving  the  value.  Phelps  v.  Peo- 
ple, 72  N.  Y.  334. 

An  allegation  of  the  value,  in  an  in- 
dictment for  larceny  as  "  two  hundred 
and  five  dollars,"  is  sufficient  without 
the  words  "  lawful  money  of  the  United 
States."    People  v.  Winkler.  9  Cal.  234. 

An  indictment  for  stealing  "bank 
bills"  declaring  their  value,  in  effect 
charges  the  bills  to  be  genuine  and 
upon  solvent  banks,  Munson  v.  State, 
4  Greene  (Iowa)  483. 

An  indictment  charging  the  property 
stolen  as  "  three  hundred  gold  dollars, 
the  property  of"  the  alleged  owner, 
without  alleging  the  value  of  the  dol- 
lars, or  that  they  were  of  the  lawful 
money  or  current  coin  of  the  United 
States,  or  other  country,  is  defective 
for  want  of  a  sufficient  description. 
Lavarre  v.  State,  1  Tex.  App.  685. 

An  information  for  larceny  which 
describes  the  property  simply  as  '•  one 
hundred  and  thirty-five  dollars,  of  the 
property,  goods,  and  chattels  of  J  C," 
and  without  any  allegation  of  its  value, 
or  of  any  excuse  for  the  want  of  greater 
particularity,  is  fatally  defective.  It  is 
not  certain  whether  the  larceny  charged, 
is  of  money  or  other  personal  property. 
And  having  failed  to  state  it  to  be 
money,  the  information  is  not  within 
the  statute  allowing  a  general  allegation 
in  cases  of  the  larceny  of  money.  Mer- 
win  v.  People,  26  Mich.  298. 

8.  Wilson  v.  State,  1  Port.  CAla.)  118. 

An  indictment  under  the  act  of  South 
Carolina  of  1737  (Pub.  Law,  147),  re- 
lating to  stealing  bank  bills,  must  state 
a  certain  sum  due  on  the  notes  and  un- 
satisfied at  the  time  the  theft  was  com- 
mitted. State  v.  Thomas,  2  McCord, 
(S.  Car.)  524. 
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dictment  which  does  not  state  the  value  of  the  property  taken  is 
substantially  bad.1 

8.  Laying  the  Venue. — In  an  indictment  for  simple  larceny,  it  is 
sufficient  to  allege  the  taking  to  have  been  in  the  county  where 
the  indictment  is  found,*  and,  generally,  where  the  property  is 
stolen  in  one  State  or  county.and  brought  into  another,  the  venue 
may  be  laid  in  either.4  In  such  case,  the  possession  of  the  stolen 
goods  in  the  place  into  which  they  are  brought,  constituting  the 
larceny,  the  indictment  may  charge  it  to  have  been  committed  in 
that  place,4  though  some  States  hold  that  the  theft  should  be 
charged  in  the  county  where  it  occurred,  with  the  additional  aver- 
ment that  the  stolen  property  was  brought  into  the  county  where 


1.  Sheppard  v.  State,  42  Ala.  531; 
State  v.  Goodrich,  46  N.  H.  186. 

The  fact  that  an  indictment  for  a  sim- 
ple larceny  failed  to  state  the  value  of 
the  property  alleged  to  have  been  stolen, 


tate, 


is  a  good  ground  for  arresting  judg 
ment  after  the  verdict.    Davis  v.  S 
40  Ga.  229. 

Tex.  Pen.  Code,  art.  724,  defines  the 
theft  as  appropriating  "  property,"  etc. 
Held,  that  an  indictment  was  not  de- 
fective in  charging  the  appropriation  of 
"  the  value "  of  certain  property. 
Thompson  v.  State,  16  Tex.  App.  74. 

An  indictment  for  the  larceny  of  "  a 
receipt  for  one  bale  of  cotton  of  the 
value  of,"  etc.,  is  bad.  The  allegation 
of  value  may  apply  either  to  the  receipt 
or  the  cotton;  it  is  therefore  uncertain 
whether  any  value  has  been  alleged. 
Williams  v.  State,  44  Ala.  396. 

An  indictment  which  charges  that  the 
defendant  "  feloniously  took  and  carried 
away  one  peck  of  corn,  a  part  of  an 
outstanding  crop  of  corn,  of  the  value 
of  twenty-five  cents,  the  personal  prop- 
erty of  A,"  is  bad,  as  it  does  not  show 
whether  the  offence  was  grand  larceny 
under  Ala.  Code  1876,  $  4358,  or  petit 
larceny.  Smitherman  z<.  State,  63 
Ala.  24. 

2.  Haskins  v.  People.  16  U.  S.  344; 
State  v.  Groves,  Bush.  (N.  Car.)  402; 
State  v.  Odum  11  Tex.  12. 

On  a  trial  in  a  circuit  court  having 
jurisdiction  over  the  whole  county,  an 
information  chraging  larceny  of  a  horse 
in  a  certain  township  thereof  will  sup- 
port a  conviction  for  larceny  in  another 
township.  People  v.  Waller  (Mich.) 
14  West  435;  38  N.  W.  261. 

S.  State  v.  Brown,  8  Nev.  208;  King 
v.  State,  43  Tex.  351 ;  Shubert  v.  State, 
20  Tex.  App.  320;  Gage  v.  State,  22 
Tex.  App.  123. 

4.  People  v.  Melton,  40  Cat.  64S; 
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McFarland  r.  State.  4  Kan.  68;  Morris- 
sey  v.  People,  11  Mich.  327;  Johnson  tv 
State  47  Miss.  671;  State  v.  Hill,  19  S. 
Car.  435;  State  v.  Bryant,  9  Rich.  (S^ 
Car.)  L.  113;  Shubut  v.  State,  20  Tex. 
App.  320.  See  Com.  v.  Dewitt,  to- 
Mass.  154. 

Two  carmen  of  a  railway  company 
were  sent  with  a  wagon  from  the  station, 
in  Middlesex  to  a  place  in  Kent  On 
their  arrival  they  took  some  oats,  which 
had  been  put  in  nosebags,  and  carried  in 
the  wagon  during  the  journey,  and 
which  were  intended  for  the  horses' 
food,  and  sold  them  there  for  their  own 
profit.  Held,  that  the  carmen  might  be 
tried  in  Middlesex  for  the  larceny  of 
the  oats  in  the  county  of  Kent  under 
the  provisions  of  the  statute.  7  Geo. 
IV,  ch.  64,  $  13;  Reg.  v.  Sharp,  29  Eng. 
L.  &  Eq.  532. 

Under  the  statute  of  this  State 
(Hutch.  Code.  $  4,  p.  981),  which  pro- 
vides that  "every  person  who  shall 
feloniously  steal  the  property  of  an- 
other, in  any  other  State  or  county 
and  shall  bring  the  same  into  this  State, 
may  be  convicted  and  punished  in  the 
same  manner  as  if  such  larceny  had 
been  committed  in  this  State;  and  in 
every  such  case  such  larceny  may  be- 
charged  to  have  been  committed  in  anr 
town,  city  or  county,  into  or  through 
which  stolen  property  shall  have  been 
brought,"'an  indictment  merely  charging 
the  defendant  with  larceny  in  a  particu- 
lar county,  and  making  no  mention  of 
the  offence  in  another  State,  and  the 
bringing  of  the  stolen  property  into  this 
State,  is  bad.  Morris  v.  State,  33  Miss. 
(4  George)  373. 

An  indictment  alleged  the  theft  of  a 
watch  from  the  person  of  one  G  in  W 
county;  but  the  proof  showed  that  the 
watch  was  stolen,  if  at  all,  in 
E  county    and  carried  by  defendant 
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the  prosecution  is  had.1  In  larceny  after  trust,  the  venue  should 
be  laid  at  the  place  where  the  demand  was  made.*  The  venue 
of  an  offence  is  an  issue  which  must  be  affirmatively  proved.8 

9.  Particular  Kinds  of  Larceny — a.  From  the  Person. — In  ad- 
dition to  the  averments  necessary  to  sustain  a  charge  of  theft  in 
general,  an  indictment  for  larceny  from  the  person  should  allege 
that  the  property  was  taken  not  merely  in  the  presence  of  the 
dispossessed  party,  but  actually  from  his  person,  and  without  his 
knowledge,  or  so  suddenly  as  to  preclude  resistance.4 

b.  From  a  Building.— An  indictment  for  theft  from  a  build- 
ing should  name  the  owner  or  occupant  of  the  building,  or  give 

into    W    county,  where   the  owner  ously  bring  into,  and  dispose  of,  in  the 

recovered  it.    Held,  that  the  crime  county  of  Delaware  [in  which  the  in- 

was  not  within  a  provision  of  the  dictment  was  found]  and  the  State  of 

Texas  statute  relating  to  ordinary  theft;  Indiana,  of  the  personal  goods  and 

that  "where  property  is  stolen  in  one  chattels,"  etc.,  one  milch  cow,  etc. 

•county  and  carried  off  by  the  offender  Held,  that  the  indictment  sufficiently 

into  another,  he  may  be  prosecuted  described  the  transfer  of  the  stolen 

«tther  in  the  county  where  he  took  the  property  from  Madison  to  Delaware 

property  or    in   any    other    county  county  to  give  jurisdiction  to  the  court 

through  or  into  which  he  may  have  in  the  latter  county.  Jones  v.  State,  53 

carried  the  same"  (Code  Crim.  Proc.,  Ind.  235. 

-art  216);  theft  from  the  person  being  a  The  penal  code,  articles  798-9,  makes 

•compound  offence,  composed  of  a  tres-  provision  for  the  punishment  of  robbery, 

pass  and  a  theft,  both  of  which  must  theft,  and  the  knowingly  receiving  of 

have  been  committed  in  the  county  stolen  property,  though  perpetrated  in 

■where  the  crime  is  laid.    Gage  v.  State,  a  foreign  country,  if  the  property  was 

22  Tex.  App.  123;  2  S.  W.  638.  brought  into  this  State;  in  case  that  by 

In  Nevada,  no  indictment  for  lar-  the  law  of  the  foreign  country  the  in- 

cenv    lies   where    property    brought  culpatory  act  would  have  been  the 

within  its  limits  has  been  stolen  in  an-  offence  charged  in   the  indictment, 

other  State  or  territory.    State    v.  Held,  that  the  law  of  the  foreign  coun- 

Newman,  9  Nev.  48.  try  is  an  issuable  fact  in  such  cases, 

Constitutionality.  —  The    legislature  and  should  therefore  be  alleged  in  the 

tov  punish  the  offence  of  bringing  indictment.   Carmisales  v.  State,  11 

stolen  goods  into  the  State,  and  in  Tex.  App.  474. 

■doing  so  they  merely  codify  a  settled  2.  Soule  v.  State,  71  Ga.  267. 

principle  of  the  common  law  applicable  8.  Briggs  v.  State,  20  Tex.  App.  106. 

to  different  countries  and  extend  it  to  4.  Woodard  v.  State,  9  Tex.  App. 

neighboring  States  and  foreign  coun-  412. 

tries;  consequently  the  legislature  can  An  indictment  is  sufficiently  precise 

pass  a  statute  making  such  offence  pun-  and  unequivocal  which  charges  that  the 

ishable  the  same  as  if  committed  in  this  defendant,  with  intent  to  steal  the  per- 

State,  and  further  that  the  larceny  may  sonal  property  of  a  certain  woman, 

"be  charged  to  have  been  committed  and  "being  on  her  person  and    in  her 

the  offender  indicted  and  punished  in  any  pocket,"  did  thrust,  insert,  put  and 

county  into  which  the  property  was  place  his  hand  upon  the  dress,  near  and 

brought.    Hemmaker  v.  State,  12  Mo.  into  the  pocket  of  the  said  woman  with- 

453;  s.  c,  51  Am.  Dec.  172.  out  her  knowledge  and  against  her  will, 

1.  Asley  v.  State,  39  Ala.  664;  Hurt  etc.   Com.  v.  Bonner,  97  Mass.  587. 

t.  State,  26  Ind.  106;  Connell  v.  State,  In  an  indictment  for  an  attempt  to 

2  Tex.  App.  422.  commit  a  larceny  from  the  person  of  an 

An  indictment  charged  that  "at  the  individual  by  picking  the  pocket,  it  is 

county  of  Madison,  in  the  State  of  In-  not  necessary  to  allege  that  such  party, 

<liana,  on,"  etc.,  the  defendant  "did  then  at  the  time  of  the  attempt,  had  any- 

■nnd  there  feloniously  steal,  take  and  thing  in  his  pocket,  which  could  be  the 

drive  away  from  the  said  county  of  subject  of  larceny.   Com.  v.  McDon- 

Madison,  and  did  then  and  there  feloni-  aid,  5  Cush.  (Mass)  365. 
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some  other  description  by  which  it  could  be  identified,1  and  al- 
lege the  felonious  taking  and  carrying  away  therefrom  from  the 
possession  of  the  owner;*  but  an  indictment  for  entering  a  house- 
with  intent  to  commit  a  larceny  need  not  allege  whose  property 
the  culprit  intended  to  steal.3 

10.  Former  Conviction. — Where  larceny  is  charged  as  a  second 
offence,  it  is  sufficient  to  allege  that  it  was  committed  after  dis- 
charge from  imprisonment  under  a  previous  conviction  for  a 
similar  offence ;  *  but  it  must  be  alleged  that  the  offence  was  felo- 
niously committed.6  The  particular  facts  conferring  jurisdic- 
tion upon  the  court  before  which  the  former  conviction  was  had 
need  not  be  set  forth,  the  statement  that  it  had  full  and  compe- 
tent authority  being  sufficient.6 


1.  Lamkin  v.  State,  43  Tex.  415.  See 
State  v.  Savage,  31  Me.  583. 

Property  was  stolen  from  the  room 
in  which  a  boarder  lodged,  but  there 
was  no  evidence  that  he  hired  that  par- 
ticular room,  and  the  indictment  charg- 
ing the  taking  from  the  house  of  the 
housekeeper,  was  held  good.  Mark- 
ham  v.  State,  25  Ga.  52. 

A  building  kept  and  used  for  sale  of 
goods  is  rightly  denominated  "shop"  in 
an  indictment  for  larceny.  Com.  v. 
Riggs,  14  Gray  (Mass.)  376;  s.  c,  77 
Am.  Dec.  333. 

Since  the  act  of  1872  amending 
Georgia  Code  of  1863,  $  4312,  by  chang- 
ing the  words  "any  other  house  or 
building"  into  the  "words  "any  other 
building  within  the  curtilage,  an  in- 
dictment for  larceny  from  the  house  by 

fuivately  stealing  therefrom,  will  not 
ie,  unless  the  house  is  a  "dwelling 
house,  store,  shop,  warehouse  or 
other  house  within  the  curtilage."  In- 
man  v.  State,  54  Ga.  219.  See  Middle- 
ton  v.  State,  53  Ga.  348. 
a.  Irvin  v.  State,  37  Tex.  412. 
An  indictment  which  charged  that  the 
defendant  feloniously  took  and  carried 
away  from  a  dwelling  certain  articles  is 
good  under  $  31 73  of  the  code,  as 
charging  simple  larceny.  And,  if  it 
cannot  be  sustained  under  §  3170  be- 
cause the  proof  at  the  trial  did  not 
show  that  the  taking  was  in  a  dwelling 
house,  yet  this  objection  must  be  raised 
at  the  trial,  and  cannot  be  taken  by  de- 
murrer to  the  indictment.  Moore  v. 
State,  40  Ala.  49. 

An  indictment  which  charges  break- 
ing and  entering  a  building  with  intent 
to  commit  larceny  and  actually  steal- 
ing therefrom  is  an  indictment  for 
housebreaking  only,  and  not  for  lar- 
ceny.   Butler  v.  Com.,  81  Va.  159. 


Prior  to  the  revision  of  1879  (§  1655),. 
a  defendant  indicted  for  ''larceny  com- 
mitted in  a  dwelling  house"  could  not 
he  convicted  of  a  crime  of  petit  larceny. 
State  v .  Davidson,  73  Mo.  428. 

3.  People  t>.  Shaber,  32  Cal.  36. 

An  indictment  charging  a  breaking- 
into  a  house  with  intent  to  steal,  and 
the  stealing  therefrom,  is  an  indictment 
for  housebreaking,  and  not  for  larceny, 
and  is  good.  And  to  such  a  count  may 
be  added  a  count  for  simple  larceny  of 
the  same  goods,  and  the  prisoner  may 
be  found  guilty  on  each  count.  Speers. 
v.  Com.,  17  Gratt.  (Va.)  570. 

4.  State  t\  Weldon,  70  Mo.  572. 

An  indictment  based  on  the  Mo. 
Rev.  Stat.,  prescribing  the  punish- 
ment upon  a  second  conviction  for 
petit  larceny,  is  sufficient,  which  alleges 
that  the  defendant  was  convicted  of 
petit  larceny,  complied  with  the  sen- 
tence, and  thereafter  feloniously  stole 
iron  of  a  stated  value,  the  property  of  a 
certain  party.  State  v.  Loehr,  93  Mo. 
103;  s.  c,  5  S.  W.  696;  11  West  473. 
*  Where  an  indictment  sets  out  in 
proper  form  the  former  conviction  of  a 
plaintiff  in  error  of  the  crime  of  grand 
larceny,  and  his  sentence,  and  "that  the 
said  James  Gibson  having  been  so  con- 
victed of  the  crime  of  grand  larceny 
aforesaid,  and  having  been  duly  dis- 
charged and  remitted  of  such  judgment 
and  conviction,  afterwards,"  etc.,  and 
then  alleges  a  subsequent  petit  larceny. 
held  that  it  sufficiently  alleges  his  dis- 
charge, "either  upon  "being  pardoned  or 
upon  the  expiration  of  his  sentence,"  to 
authorize  the  additional  sentence  im- 
posed by  2  N.  Y.  Rev.  Stat  699,  §  8. 
Gibson  v.  People,  5  Hun  (N.  Y.)  542- 

6.  State  v.  Weldon,  70  Mo.  572. 

e.  People  v.  Golden,  3  Park.  (N.  Y.l 
Cr.  330. 
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Any  number  of  previous  convictions  may  be  alleged  in  the 
same  indictment.1 

It  is  not  essential  to  confer  authority  to  hear  and  determine 
upon  a  court  of  limited  jurisdiction,  that  an  information  or  war- 
rant should  state  that  the  crime  charged  was  a  first  offence.* 

11.  The  Statute  of  Limitations. — An  indictment  returned  after 
the  expiration  of  the  time  limited  by  law  for  the  prosecution  of 
the  crime  therein  charged,  must  also  allege  concealment  of  the 
crime,  nonresidency,  or  other  facts  operating  to  prevent  the  run- 
ning of  the  statute  of  limitations.* 

12.  Form  of  the  Indictment — An  indictment  for  stealing  need  not 
expressly  designate  the  offence  charged  as  grand  or  petit  larceny;4 
and  in  charging  larceny  against  a  bailee,  the  particulars  of  the 
conversion  need  not  be  set  forth.5  Though,  in  any  case,  if  the 
indictment  charges  a  mere  conclusion  of  law  instead  of  the  facts 
constituting  the  crime,  it  is  fatally  defective.6 

If  the  goods  are  charged  to  have  been  stolen  by  an  unknown 


An  omission  to  aver  in  the  indictment 
for  the  second  offence  of  petit  larceny, 
the  facts  which  showed  that  the  court 
before  the  first  indictment  was  tried, 
had  jurisdiction  of  the  offence,  is  an 
error  of  form  only,  and  is  not  sufficient 
to  sustain  a  writ  of  error.  People  v. 
Powers,  6  N.  Y.  50. 

1.  Reg.  v.  Clark,  20  Eng.  Law  &  Eq. 
582. 

2.  Myers  v.  State,  92  Ind.  390;  Peo- 
le  v.  Cook,  45  Hun  (N.  Y.)  34;  s.  c,  9 
*.  Y.  Stat.  Rep.  412 

An  information  charged  that  the  de- 
fendant did  steal  three  horseshoes,  of 
the  value  of  seventy-five  cents,  and,  in 
default  of  bail  to  appear  at  the  next 
term  of  the  circuit  court,  was  committed 
to  the  county  jail,  wfyere  he  now  is  con- 
fined; that  no  indictment  is  now  pend- 
ing against  him  on  this  charge;  and 
further,  that  at  the  February  term,  1855, 
he  was  indicted  in  the  circuit  court  for 
petit  larceny;  that  he  pleaded  to  the 
charge  and  was  convicted,  and  judg- 
ment was  rendered  accordingly.  Held, 
that  the  averments  gave  the  common 
pleas  jurisdiction  both  of  the  crime  and 
person,  and  that  whether  a  prior  con- 
viction had  taken  place,  and  if  so, 
whether  it  was  for  the  same  larceny 
charged  in  the  information,  were  ques- 
tions to  be  settled  by  the  evidence  at 
the  trial.  Dougherty  v.  State,  20  Ind. 
442;  and  see  Newcome  v.  State,  27  Ind. 
10;  Mitchell  v.  State,  19  Ind.  381. 

3.  Concealment  of  Crime. — An  in- 
dictment for  larceny,  charging  the 
commission  of  the  offence  more  than 
two  years  before  the  return  of  the  in- 


dictment, and  that  the  defendant  by 
active  means,  which  are  specified,  con- 
cealed the  fact  that  the  crime  had  been 
committed,  until  within  two  years,  is 
good;  but  it  is  otherwise  when  the  con- 
cealment is  shown  to  have  been,  not  of 
the  crime,  but  of  the  defendant's  guilt. 
State  v.  Hoke,  84  Ind.  137. 

Nonresldence. — Where  an  indictment 
charged  larceny  in  the  first  count  and  in 
the  second  receiving  stolen  property, 
and  then  averred  the  exception  of  non- 
residency  to  the  statutes  of  limitations, 
no  objections  can  be  taken  to  the 
pleadings  as  failing  to  show  that  the 
prosecution  was  not  barred.  Rosen- 
berger  v.  Com.,  118  Pa.  St.  77;  s.  c,  11 
A.  782. 

4.  State  v.  Lartigue,  29  La.  An.  642; 
State  v .  Powell,  28  La.  An.  315. 

6.  People  v.  Poggi,  19  Cal.  600. 

In  an  indictment  for  larceny  for  ob- 
taining goods  by  false  pretences  under 
Penal  Code,  section  528,  charging  that 
defendant  did  steal,  take  and  carry 
away  the  goods,  it  is  not  necessary  to 
describe  the  means  by  which  the  act 
was  accomplished.  People  v.  Dumar, 
42  Hun  (N.  Y.)  80. 

e.  Insall  v.  State,  14  Tex.  App. 
»45- 

An  indictment  for  larceny  charged 
defendant  as  bailee  of  130  ounces  of 
gold  dust,  which  he  converted  with  in- 
tent to  steal,  the  said  dust  being  the 
property,  etc.,  of  one  F  G.  Held,  that 
this  indictment  was  insufficient  for 
failure  to  set  forth  the  essential  facts  to 
be  proved.  People  v.  Poggi,  19  Cal. 
600. 
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person,  he  must  be  in  some  manner  identified  or  singled  out;1 
and  an  information  must  be  supported  by  a  sworn  charge;*  so 
the  requirement  to  note  the  witnesses  on  the  indictment  is  man- 
datory, and,  if  disregarded,  the  indictment  may  be  quashed.8 

Neither  verbal  or  grammatical  inaccuracies,4  nor  the  misspelling 
of  words,5  in  an  indictment,  are  fatal  to  it  where  they  do  not  af- 
fect the  sense,  and  where,  from  the  whole  context,  the  words  and 
meaning  can  be  determined  with  certainty  by  a  person  of  ordinary 
intelligence ;  and  the  same  rule  applies  to  an  indictment  clumsily 
or  inartistically  drawn.6  If  an  indictment  contain  sufficient  aver- 
ments to  make  it  good,  unnecessary  statements  and  averments 
may  be  stricken  out  as  surplusage ;  *  and  the  meaning  of  the  in- 


1.  Foster  v.  State,  106  Ind.  272. 

An  affidavit  that  certain  goods,  of 
the  value  of  thirty  dollars,  had  been 
feloniously  stolen  by  some  person  un- 
known to  the  affiant,  and  that  from 
probable  cause  he  suspected  such  goods 
were  concealed  in  a  trunk  belonging  to 
the  plaintiff  and  another  person,  does 
not  amount  to  a  charge  of  larceny 
against  the  plaintiff,  if  he  fails  to  ac- 
count satisfactorily  for  his  possession. 
Field  v.  Ireland,  21  Ala.  240. 

2.  Baramore  v.  State,  4  Ind.  524. 

8.  Andrews  v.  People  (111.),  4  West. 
>39- 

4.  An  indictment  charging  a  single 
defendant  with  the  larceny  of  a  mare 
and  colt,  and  concluding:  "And  to  ap- 
propriate the  same  to  their  own  use  and 
benefit,"  held,  not  to  be  fatally  defect- 
ive. Snow  v.  State,  6  Tex.  App.  284; 
State  v.  Halida,  28  W.  Va.  499. 

An  indictment  for  larceny,  repeating 
"did"  in  the  charging  part,  and  placing 
the  object  after  the  auxiliary  verb,  held, 
nevertheless,  sufficient.  Heath  v.  State, 
101  Ind.  512. 

In  an  indictment  for  larceny  of  dif- 
ferent articles  of  property  described, 
it  is  not  necessary  to  use  the  connect- 
ing word  "and"  between  the  different 
articles.    State  v.  Bartlett,  55  Me.  200. 

«.  State  v.  Halida,  28  W.  Va.  499. 

The  transposition  of  the  letters  "e" 
and  "a"  in  the  word  "steal,"  so  as  to 
make  "stael,"  does  not  render  a  count 
defective.  State  v.  Lockwood,  58  Vt 
373. 

An  indictment  for  stealing  a  "mair," 
held  good,  notwithstanding  the  mis- 
spelling. State  v.  Myers,  85  Tenn. 
203. 

6.  Heath  v.  State,  101  Ind.  512; 
Thompson  v.  State,  16  Tex.  App.  74; 
People  v.  Dumar,  42  Hun  (N.  Y.)  8t>. 

An  indictment  for  stealing  slaves. 


which  charges  that  the  defendant  "by 
violence  feloniously  took,"  etc.,  is  as 
good  as  if  it  had  averred  that  the  defend- 
ant "feloniously  by  violence  took,"  etc. 
State  v.  Williams,  9  Ired.  (N.  Car.) 
140. 

An  indictment  for  larceny  as  defined 
by  statute  (Ind.  Rev.  Stat.  1881,  $  1934), 
used  the  word  "haul"  instead  of  the 
statutory  words  "carry  away."  Held, 
equivalent.  Splttorff  v.  State,  108  Ind. 
171. 

An  indictment  which  directly 
charges  the  defendant  with  theft,  is 
not  defective  because  parenthetically 
stated,  "as  is  shown  by  the  complaint 
of  A."  Warren  v.  State,  17  Tex. 
App.  207;  Hilliard  v.  State,  17  Tex. 
App.  210. 

7.  Kollenberger  v.  People,  9  Col.  233; 
State  v.  Johnson,  30  La.  An.,  pt.,  305; 
State  v .  Lee  Ping  Bow,  10  Oreg.  27; 
Williams  v.  State,  22  Tex.  App.  497; 
State  v.  Reece,  27  W.  Va.  375. 

In  an  indictment  for  stealing  a  bank 
bill  of  a  denomination  and  value  de- 
scribed, "of  the  goods  and  chattels  of" 
a  person  named,  the  words  "of  goods 
and  chattels"  may  be  rejected  as  sur- 
plusage, and  the  indictment  remain 
sufficient.  Eastman  v.  Com.,  4  Gray 
(Mass.)  416. 

An  indictment  for  grand  larceny 
contained  an  allegation  of  a  former 
conviction  for  petit  larceny.  Held,  on 
motion  to  quash,  that  only'such  allega- 
tion should  be  stricken  out,  the  indict- 
ment being  otherwise  sufficient  Good 
v.  State,  61  Ind.  69. 

In  an  indictment  for  stealing  bank 
notes,  "purporting  on  their  faces  to  be, 
and  being  bank  notes  of,  and  issued  by, 
banks  chartered,"  etc.,  the  latter  part  of 
the  allegation  may  be  rejected  as  sur- 
plusage; and  it  is  unnecessary,  in  such 
case,  to  give  proof  of  the  charters  of 
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strument  taken  as  a  whole  must  be  definite,  certain  and  un- 
equivocal.1 

13.  Duplicity. — An  indictment  is  bad  for  duplicity  if  it  charges 
two  or  more  distinct  offences  in  a  single  count.*  But  where  a 
person  by  one  united  and  continuous  act  steals  several  articles, 
such  act  constitutes  but  one  crime ;  and  an  indictment  charging 
the  larceny  of  all  the  property  taken  is  not  subject  to  the  objec- 
tion of  duplicity ; 3  and  that  it  charges  the  theft  of  only  one  of 


those  banks.  Pomeroy  v.  Com.,  2  Va. 
Cas.  342. 

In  an  indictment  for  theft  of  a  mule, 
taking  it  from  the  possession  of  D, 
who  was  holding  it  as  an  estray  from 
an  unknown  owner,  an  allegation  that 
D  had  estrayed  it,  held  to  be  surplusage. 
Smith  v.  State.  7  Tex.  App.382.  Com- 
fare  Owens  v.  State,  7  Tex.  App.  470. 

The  description  of  the  termini  be- 
tween which  a  letter  was  sent  by  post 
-cannot  be  rejected  as  surplusage,  but 
must  be  proved  as  laid.  U.  S.  v.  Foye, 
1  Curt.  (U.  S.)  364. 

1.  Where,  in  charging  an  attempt  to 
steal  from  the  person,  the  act  done  was 
-alleged  to  be  "thrusting  his  hand  into 
lier  pocket,"  it  was  held  to  be  sufficiently 
alleged;  but  where  it  is  alleged  to  be 
"'picking  her  pocket,"  the  allegation  was 
-  regarded  as  too  uncertain  and  equivocal. 
State  v.  Wilson,  30  Conn.  500. 

A  complaint  for  larceny,  charging 

•  that  the  offence  "has  been  committed, 
held  to  sufficiently  indicate  that  it  was 

•  prior  to  the  complaint.  Bell  v.  State,  75 
Ala.  25. 

An  indictment  under  Mass.  Gen.  Stat., 
•ch.  161,  $  18,  alleging  the  larceny  of 
"divers  promissory  notes  of  the  amount 

■  and  of  the  value  in  all  of  five  thousand 
•-dollars,  a  more  particular  description  of 

which  is  to  the  jurors  unknown,"  held 
to  charge  an  offence  with  sufficient 

■  definiteness,  and  to  be  sustained  by 
proof  that  the  notes  stolen  were  bank 
notes.   Com.  v.  Butts,  124  Mass.  449. 

An  averment  in  the  indictment  for 
-attempting  larceny  that  the  accused 
thrust  his  hand  "into  the  pocket  or'  the 
owner  of  the  alleged  money,  held  suf- 
ficiently to  charge  that  the  pocket  was 
in  the  clothing  of  the  owner  worn  at 
the  time  of  the  attempt.  Com.  v.  Sher- 
man, 105  Mass.  169. 

a.  Barber  v.  State,  34  Ala.  213;  Wat- 

•  ers  v.  People,  104  111.  544;  Com.  v. 
Tuck.  20  Pick.  (Mass.)  356;  Hickman  v. 
State,  22  Tex.  App.  441 ;  Heineman  v. 
State,  22  Tex.  App.  44.   See  State  v. 

-Nolan,  15  R.  1. 529. 


An  indictment  which  in  one  count 
charges  larceny  from  a  dwelling  in  the 
night-time,  and  in  another  count 
charges  the  same  larceny  in  the  day- 
time, is  not  bad  for  duplicity.  The 
crime  in  either  case  is  larceny.  State 
v.  Elsham,  70  Iowa  531. 

An  indictment  charging  that  defend- 
ant did  "unlawfully,  fraudulently  and 
feloniously  kill,  take  and  carry  away, 
etc.,  a  hog,  is  not  liable  to  the  objection 
of  charging  two  separate  and  distinct 
offences,  viz.,  malicious  mischief  and 
theft,  on  the  ground  that  the  effect  of 
the  language  is  to  charge  the  defendant 
with  first  killing  the  hog  and  the  steal- 
ing its  dead  body.  Thompson  v.  State, 
30  Tex.  356. 

If  an  indictment  includes  offences  for 
which  the  prisoner  has  not  been  tried, 
and  is  sent  on  by*the  examining  court  to 
the  superior  court,  as  if  the  examining 
court  sends  him  on  to  be  tried  for  the 
larceny  of  a  slave,  and  the  indictment 
against  him  in  the  supreme  court  is  not 
only  for  the  larceny,  but  for  carrying 
the  property  from  one  State  to  another 
without  the  master's  consent,  and  also 
for  enticing  and  aiding  the  slave  to  ab- 
scond, the  indictment  is  erroneous,  and 
the  court  should,  upon  the  motion  of 
the  prisoner,  quash  the  counts  which 
charge  these  latter  offences.  Clere's 
Case,  3Gratt.  (Va.)6is. 

S.  State  v.  Holmes,  28  Conn.  230; 
Waters  v.  State,  104  111.  544;  State  v. 
Faulkner,  32  La.  An.  725;  'State  v. 
Daniels,  32  Mo.  558;  State  v.  Morphin, 
37  Mo;  373;  Lorton  v.  State,  7  Mo.  55; 
State  v.  Ward,  19  Nev.  297;  s.  c,  10  P. 
133,  State  v.  Hennessey,  23  Ohio  St. 
339i  State  v.  McCormack,  8  Oreg.  236; 
'State  v.Johnson,  3  Hill  (S.  Car.)  L.  1; 
State  v.  Cameron,  40  Vt,  555;  Terri- 
tory v.  Heywcod,  2  Wash,  too;  Whart. 
Cr.  Pi.  &  Pr.,  $  252. 

An  indictment  for  larceny  is  not 
objectionable  for  duplicity  "when  it 
charges,  in  one  count,  the  stealing  of 
several  articles,  the  property  of  different 
owners.    Whether  the  case  is  double 
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the  several  articles  is  no  defect.1  Neither  is  m jt  duplicity  to  charge 
in  one  count  the  theft  of  the  goods  of  several  different  owners 

taken  at  the  same  time;*  but  the  value  and  owner  of  each  ar- 
ticle must  be  specifically  set  forth.8 

14  Charging  Different  Crimes  in  Different  Counts. — Where  there  is; 
a  question  whether  the  accused  is  guilty  of  theft  or  of  feloniously 
receiving  stolen  property,  two  counts  may  be  joined  in  the  same 
indictment  charging  the  different  crimes  if  they  are  founded  upon 
the  same  transaction,*  even  though  under  a  single  count  charging 

depends  on  whether  it  charges  more  counts.   Newman  v.  State,  14  Wis.  393. 

than  one  larceny,  and  whether  there  How  Taken  Advantage  of. — The  ob- 

was  more  than  one  taking,  and  not  on  jection  that  an  indictment  for  larceny 

the  number  of  articles  taken,  nor  on  charges  in  a  single  count  the  stealing  of 

their  ownership.    State  v.  Newton,  42  several  distinct  parcels  of  goods,  the 

Vt.  537.  property  of  different  persons,  can  be 

An  indictment  for  simple  larceny  in  taken  only  on  demurrer.    People  v. 

stealing  two  hogs  at  the  same  time  and  Connor,  17  Cal.  354. 

place,  although  alleging  that  one  is  the  1.  Jackson  v.  State,  14  Ind.  327. 

property  of  one  person  and  the  other  2.  Hoiles  v.  U.  S.,  3  MacArthur  (D. 

of  another,  covers  but  one  transaction  C.)  370;  s.  c,  36  Am.  Rep.  106;  State 

and  charges  but  one  offence;  and  judg-  v.  Hennessey,  23  Ohio  St.  339;  Lorton 

ment  thereon  will  not  be  arrested  even  v.  State,  7  Mo.  5s;  s.  c,  37  Am.  Dec. 

though  there  was  proof  that  the  defend-  179;  State  v.  Merrill,  44  N.  H.  624; 

ant  stole  only  one  of  the  hogs.    Lowe  Kelly  v.  State,  7  Baxt.  (Tenn.)  323. 

v.  State,  57  Ga.  171.  If  an  indictment  contains  several 

Two  parcels  ot  property  taken  from  counts,  each  charging  the  larceny  of 

places  two  hundred  yards  apart,  al-  property  of  a  different  person,  the  court 

though  taken  the  same  night  by  the  is  not  bound  to  assume  that  the  lar- 

same  person,  held  not  to  have  been  cenies  were  one  and  the  same  offence, 

taken  at  the  same  time,  and  each  act  is  although  alleged  to  have  been  com- 

a  separate  offence.   Nichols  v.  Com.,  mitted  on  the  same  day.   Bushman  v. 

78  Ky.  180.  Com.,  138  Mass.  507. 

But  one's  taking  two  parcels  of  poul-  An  indictment  may  charge  a  larceny 
try  from   places  two  hundred  yards  of  A's  property  in  one  count,  and  of 
apart,  though  on  the  same  night,  held  B's  in  another  count  at  the  same  time 
to  be  separate  offences.    Nichols  v.  and  place,  and  where  the  character  of 
Com.,  78  Ky.  180.  the  property  is  such  that  it  may  have 
An  indictment  for  stealing  five  red  constituted  one  offence,  and  a  convic- 
cows  of  the  value  of  fifteen  dollars  tion  of  one  of  the  alleged  larcenies 
each,  and  five  white  cows  of  the  value  might  be  a  bar  as  to  the  other.   Bell  r. 
of  fifteen  dollars  each,  is  not  open  to  State,  42  Ind.  335. 
the  objection  that  the  offence  is  charged  The  stealing  of  the  property  of  differ- 
in  the  alternative.    Wein  v.  State,  14  ent  persons  at  the  same  time  and  place 
Mo.  12s.  and  by  the  same  act,  may  be  prosecuted 
An  indictment  charged  the  felonious  either  as  one  offence  or  m  several  dis- 
taking,  in  the  first  count,  of  one  mare,  tinct  offences  at  the  option  of  the  State, 
one  single  harness,  and  one  buggy;  in  Nevada  v.  Lambert,  9  Nev.  321;  Com., 
the  second  count  of  one  mare,  in  the  v.  Sullivan,  104  Mass.  552. 
third  count  of  one  buggy  and  one  3.  State  v.  Merrill,  44  N.  H.  624. 
single  harness;  in  the  fourth  count  of  one  4.  Gabriel  v.  State.  40  Ala.  357;  Peo- 
mare,  one  single  harness  and  one  buggy,  pie  v.  Bogert,  36  Cal.  245;  State  r. 
"the  said  harness  being  then  and  there  Moultrie,  33  La.  An.  1 146;  Com.  v. 
on  the  said  mare,  and  the*  said  mare  O'Connell,  12  Allen  (Mass.)  451;  Com. 
being  hitched  to  said  buggy."   The  v.  Adams,  7  Gray  (Mass.)  43;  Trimble 
specifications  of  time,  place,  ownership  v.  State,  18  Tex.  A  pp.  632;  Hampton 
and  value  were  the  same  in  the  several  v.  State,  8  Humph.  (Tenn.)  69. 
counts.    Held,  that  this  allegation  was  Where  there  has  been  examination 
not  liable  to  objection  as  charging  the  before  a  magistrate  on  a  complaint  and 
same  offence  in  separate  and  distinct  a  warrant  charging  a  larceny  of  goods, 
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larceny  a  conviction  for  receiving  stolen  property  cannot  be 
had ; 1  and  it  need  not  be  alleged  that  they  are  different  descrip- 
tions of  the  same  act.2 

So,  a  count  for  larceny,  a  count  for  larceny  as  bailee,  and  one 
for  conspiracy  to  defraud,  based  on  the  same  act,  may  be  joined  ;3 
and  an  indictment  for  larceny  against  one  as  principal  is  not  de- 
fective because  it  contains  a  count  against  others  as  accessories 
before  the  fact.4  Burglary  with  intent  to  commit  a  larceny  and 
the  actually  consummated  larceny  may  be  charged  in  the  same 
indictment,*  and  several  larcenies  may  be  joined.6 

The  State  will  not  be  required  to  elect  upon  which  count  to 
try  a  defendant,  unless  the  different  counts  charge  separate  and 
distinct  offences.*  Where  the  indictment  contains  a  count  for 
larceny  and  another  for  receiving  stolen  property,  the  question  of 
election  is  discretionary  with  the  court ; 8  and  where  it  appears 


and  the  accused  is  held  for  trial,  the  in- 
formation may  contain  a  count  for  re- 
ceiving stolen  goods.  Brown  v.  People, 
39  Mich.  37. 

A  count  for  the  larceny  of  a  horse, 
concluding  at  common  law,  may  be 
joined  with  a  count  for  the  statutory 
offence  of  receiving  the  same;  and  the 
indictment  thus  drawn  will  warrant  a 

feneral  verdict  of  guilty.  State  v. 
.awrence,  31  N.  Car.  522. 
Where  the  statute  permits  the  count 
for  a  suitable  offence,  as  receiving,  etc., 
to  be  joined  with  one  for  an  offence  at 
common  law,  as  larceny,  it  is  not  fatal 
to  the  indictment  that  each  does  not 
conclude  "against  the  form  of  the  stat- 
ute," etc.  State  v.  Beatty,  Phill.  (N. 
Car.)  L.  52. 

An  indictment  contained  two  counts, 
one  against  B  for  stealing,  the  other 
against  A  for  receiving  the  goods, 
knowing  them  to  be  stolen.  Held,  that 
the  second  count  was  not  objectionable 
for  not  stating  the  time,  place,  value  of 
the  goods,  etc.,  these  requisites  being 
laid  in  the  first  count  and  referred  to  in 
the  second.  Held,  also,  that  there  was 
no  misjoinder.  Redman  v.  State,  1 
Blatchf;  (Ind.)  429. 

1.  State  v.  Moultrie,  33  La.  An.  1146. 
a.  Com.   v.    O'Connell,  12  Allen 
(Mass.)  451. 

8.  Henwood  v.  Com.,  52  Pa.  St. 
424. 

4.  State  v.  Carver,  49  Me.  ^8§;  and 
see  Licette  v.  State,  75  Ga.  253. 

In  California,  two  persons  cannot 
be  proceeded  against  in  the  same  indict- 
ment, one  tor  die  larceny  of  the  goods, 
the  other  for  receiving,  etc.,  the  same. 
People  v.  Hawkins,  34  Cal.  181. 


5.  Becker  v.  Com.  (Pa.),  8  Cent.  388; 
9  Atl.  510. 

An  indictment  charging  a  breaking 
into  a  house  with  intent  to  steal,  and 
the  stealing  therefrom,  is  an  indictment 
for  housebreaking  and  not  larceny,  and 
is  good.  And  to  such  a  count  may  be 
added  a  count  for  simple  larceny  ot  the 
same  goods,  and  the  prisoner  may  be 
found  guilty  of  each  count.  Speers  v. 
Com.,  17  Gratt.  (Va.)  570;  Butler  v. 
Com.,  81  Va.  159. 

6.  Barton  v.  State,  18  Ohio  221;  State 
v.  Lockwood,  58  Vt.  378. 

Where,  contrary  to  the  statute  of 
Vermont,  No.  I,  \  17,  acts  of  1874,  an 
insurance  agent  has  appropriated  to  his 
own  use  different  sums  »f  monev  be- 
longing to  his  company,  but  one  offence 
of  larceny  is  committed,  although  sev- 
eral premiums  were  collected.  State  v. 
Hopkins,  56  Vt.  250. 

In  an  indictment  containing  several 
counts  charging  the  same  larceny  in 
different  modes,  the  defendant  cannot, 
without  showing  other  cause  than  what 
appears  on  the  face  of  the  indictment, 
on  motion;  compel  the  prosecutor  to- 
elect  on  which  count  he  will  proceed; 
but  the  prosecutor  may  apply  the  evi- 
dence relating  to  the  larceny  to  which- 
ever count  it  will  sustain;  but  if,  on  the 
trial,  the  evidence  tends  to  show  dis- 
tinct larcenies,  which  might  be  embraced 
in  the  indictment,  the  prosecutor  will 
be  compelled  to  elect  as  to  which  of  the 
larcenies  he  will  rely  upon  on  the  trial, 
and  confine  his  evidence  to  that.  Engle- 
man  v  State,  2.  Ind.  91. 

7.  State  v.  Halida,  28  W.  Va.  499; 
see  Engleman  v.  State,  2  Ind.  91. 

8.  State  v.  Daubert,  42  Mo.  242. 
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that  the  two  charges  are  based  upon  the  same  act,  it  is  usually 
denied.1  A  nolle  prosequi  cannot  be  entered  as  to  one  defendant 
upon  one  count  and  as  to  another  defendant  on  another  count.* 
15.  Amendment  of  the  Indictment — An  indictment  for  larceny 
may  be  amended  on  or  before  the  trial,  in  matters  not  affecting 
the  merits,  where  the  defendant  cannot  be  prejudiced  by  it.* 
The  name  of  the  owner  not  being  a  material  attribute  of  the 
crime  of  larceny,  a  variance  between  the  allegation  and  the  proof 
in  that  respect  may  be  corrected  by  amendment.4 


Where  an  indictment  contains  two 
•counts,  the  first  charging  the  defendant 
with  stealing  goods,  and  the  second, 
with  receiving  the  same  goods,  know- 
ing them  to  be  stolen,  it  is  in  the  dis- 
cretion of  the  court,  before  which  the 
indictment  is  presented  to  proceed  to 
trial  upon  both  counts  at  the  same 
time,  or  to  compel  the  prosecutor  to 
•elect  upon  which  count  he  will  proceed 
to  trial,  thus  granting  a  separate  trial 
upon  each  count;  but  after  verdict  it  is 
-no  ground  for  a  new  trial  that  the  court 
refused  to  compel  such  election.  State 
-v.  Hazard,  2  R.  I.  474. 

1.  An  indictment  containing  two 
counts,  one  for  larceny  and  the  other 
for  receiving  stolen  goods.  After  the 
.evidence  was  all  in,  defendant  moved 
"to  compel  the  prosecution  to  elect  upon 
which  count  a  conviction  would  be 
asked.  Held,  that,  it  being  apparent 
-from  the  evidence  before  the  court  when 
-the  motion  was  made,  that  the  two  of- 
fences charged  formed  a  part  of  one 
transaction,  the  motion  was  properly 
•overruled.    Andrews  v.  People,  117  111. 

>95- 

Where  counts  for  receiving  and 
stealing  stolen  goods  are  inserted 
in  the  same  indictment,  the  court 
wiil  neither  quash  the  indictment 
nor  compel  the  attorney  general  to 
elect  which  count  he  will  proceed  upon. 
Hampton  v.  State  ,8  Humph. (Tenn.)  69. 

2.  State  v.  Daubert,  42  Mo.  242. 

3.  Garvin  v.  State.  52  Miss.  207:  State 
v.  Hanks  (La.),  1  So.  458. 

While  amendment  of  an  information 
in  respect  to  the  name  of  a  township  in 
which  it  is  alleged  that  a  horse  was 
stolen,  changing  it  to  another  township 
in  the  same  county  is  unnecessary,  it  is 
permissible.  People  v.  Waller  (Mich.), 
14  West.  435;  8.  c,  38  N.  W.  261. 

Name  of  Owner. — An  amendment  of 
•an  indictment  or  information  in  a  charge 
of  larceny  changing  the  name  of  the 
.  alleged  owner  of  the  property,  may  be 


allowed  after  arraignment,  and  the  ac- 
cused cannot  complain  after  conviction 
that  he  was  not  arraigned  under  the  in- 
dictment or  information  as  amended. 
State  v.  Dominque  (La.)  1  So.  665. 

An  indictment  for  larceny  may  be 
amended  by  striking  out  the  name  of 
the  alleged  owner  of  the  stolen  goods, 
and  inserting  the  words  "of  some  per- 
son unknown."  Com.  v.  O'Brien,  2 
Brews.  (Pa.)  566.. 

The  district  judge  may,  after  a  plea 
in  abatement  or  misnomer,  amend  an 
information  for  larceny  bv  the  substi- 
tution of  the  real  name  of  the  defendant. 
State  v.  Washington,  15  Rich.  (S.  Car.) 
L.  39- 

An  indictment  for  larceny  of  a  pocket- 
book,  "of  goods,  chattels  and  property 
of  R.  J.  and  J.  F.  R.,  copartners,  in  the 
name  of  R.  J.  &  Son,"  cannot  be 
amended  by  striking  out  the  words  ''J 
R.  and  "  and  the  words  "copartners  in 
the  name  of  J.  R.  &  Son,"  so  that  it 
would  read  "of  the  goods,  chattels  and 
property  of  J.  F.  R.  State  v.  Lyon,  47 
N.  H.  416. 

4.  State  v.  Morgan,  35  La.  An.  139; 
Murrah  v.  State,  51  Miss.  675;  Peebles 
v.  State,  55  Miss.  434;  Miller  v.  State; 
People  v.  Johnson,  4  N.  Y.  Crim.  Rep. 
591;  People  r.  Herman,  27  N.  Y. 
Week.  Dig.  118;  State  v.  Bell,  65  N.  C. 
313;  State  v.  Jenkins,  60  Wis.  599;  Reg. 
v.  Fullarton,  6  Cox  C.  C.  194. 

Under  Code  Crim.  Proc.,  $  293— al- 
lowing amendment  of  an  indictment  to 
conform  it  to  the  proof  at  the  trial — 
the  court  has  power,  where  the  indict- 
ment charges  larceny  from  a  corpora- 
tion, and  at  the  trial  the  people  fail  to 
prove  the  incorporation,  but  show  that 
the  property  was  in  the  lawful  custody 
and  controf  of  a  person  who  was  its  su- 
perintendent, to  permit  the  indictment 
to  be  amended  by  inserting  a  statement 
that  such  person  was  the  owner  of  the 
stolen  property.    People  v.  Herman, 
45  Hun  (N.  Y.)  175. 
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XL  Indictment  TJndeb  Special  Statutes. — An  indictment  under 
a  special  statute  must  allege  all  the  facts  necessary  to  bring  it 
within  the  words  of  the  statute ;  nothing  can  be  taken  by  intend- 
ment ; 1  and  if  the  act  committed  is  also  larceny  at  common  law,, 
the  indictment  may  be  either  in  the  common  law  form  or  it  may. 
charge  the  specific  facts  which  the  statute  declares  shall  consti- 
tute the  larceny,*  though  in  any  event  it  must  be  so  charged  as. 
to  inform  the  accused  in  what  way  he  is  accused  of  having  com- 
mitted the  crime.3    If  the  act  complained  of  is  not  also  larceny 


1.  Williams  v.  State,  15  Ala.  259; 
Karney  v.  State,  48  Md.  "16;  State  v. 
I5ragg,86  N.  Car.  687;  Garcia  v.  State, 
26  Tex.  209. 

An  indictment  for  horse  stcuiing 
since  the  act  of  May  17m,  1865,  must 
allege  the  time  when  the  horsn  was 
stolen,  and  a  failure  to  aver  the  year 
wi!i  render  the  indictment  fatally  de- 
fective. Bolton  v.  State,  5  Coldw. 
(Tenn.)  650. 

Mich.  Acts  1877,  No.  102,  if  valid  at 
all,  cannot  be  made  to  cover  a  case  of 
horse  stealing  unless  by  the  clearest 
averments,  and  an  information  that 
consists  only  of  the  ordinary  charge  of 
larceny  and  includes  other  property 
beside  the  horse,  will  not  be  supported 
as  an  information  for  horse  stealing. 
Boody  v .  People.  43  Mich.34. 

An  indictment  under  Texas  Code, 
$  4693.  charging  larceny  of  coupons  as 
taken  from  "the  bonds  of  the  State  of 
Tennessee,"  held  to  be  sufficient,  as 
meaning,  ex  vi  termini,  lawful  and 
valid  bonds.  State  v.  Wade,  7  Baxt. 
(Tenn.)  22. 

The  South  Carolina  act  of  1789,  so 
far  as  it  punishes  the  stealing*  of  cattle 
below  the  value  of  twenty  dollars,  has 
been  repealed  by  the  act  of  1866,  mak- 
ing the  simple  larceny  of  goods,  below 
the  value  mentioned,  petit  larcenv  and 
a  misdemeanor.  A  person  cannot, 
therefore,  be  now  punished  for  stealing 
a  cow  where  the  offence  was  committed 
before  the  act  of  1866  was  passed,  and 
the  value  of  the  cow  is  alleged  and 
proved  to  be  below  twenty  dollars. 
States.  Thomas,  14  Rich.  (S.  Car.)  L. 
163. 

Whether  an  information  for  horse 
stealing  should  not  expressly  refer  to 
the  Mich,  act  102,  of  1877,  to  justify  the 
infliction  of  the  special  penalty  author- 
ized by  that  statute,  qucere.  But  the 
statute  itself,  as  it  imposes  a  heavier 
punishment  for  horse  stealing  than  the 
laws  allow  for  manslaughter,  is  an  out- 
rage  on  justice  and  ought  to  be  re- 


pealed.  People  v.  Jones,  49  Mich.  591.. 

Tn  an  indictment  for  larceny  on 
Dcird  a  ship,  founded  on  the  act  of 
April  30th,  1790,  $  16  (1  Stat.  112),  it  is- 
necessary  to  prove  that  It  was  com- 
mitted on  the  high  seas.  U.  S.  v.  Ham- 
ilton. 1  Mas.  (U.  S.)  443. 

The  offences  denounced  by  the  Rev. 
Stat.,  5469,  5470,  are  not  confined  to- 
the  larceny  of  articles  from  the  mails, 
or  receiving  articles  stolen  therefrom, 
and  it  is  not  essential  to  aver  or  prove- 
all  the  ingredients  of  the  offence  to  sus- 
tain the  indictment.  Any  taking  or 
abstracting  the  articles,  or  receiving 
them,  when  so  taken,  with  the  object 
described  in  the  statute  to  "open,"' 
"secrete,"  "destroy."  "embezzle,  or 
"steal,"  is  within  the  statute.  U.  S.  v.. 
Jolly,  37  Fed.  Rep.  108.  See  U.  S.  v.. 
Fuller  (N.  Mex.)  20  P.  175. 

3.  Leftwich  v.  Com.,  20  Gratt.  (Va.> 
716. 

On  an  indictment  under  111.  Crim. 
Code,  §  215,  defining  larceny,  the  case 
is  governed  by  common  law  principles.. 
Quinn  v.  People,  123  III.  333;  15  N. 
E.  46. 

Section  22  of  "an  act  to  provide  for 
the  branding,  herding,  and  care  of 
stock"  (Gen.  Stat.,  p.  3190),  is  part  of  a 
special  act,  the  effect  of  which  is  not  to 
take  a  larceny  of  any  of  the  animals  out 
of  the  provisions  of  the  general  act, 
but  to  leave  it  indictable  under  either 
act.  Kollenberger  v.  People,  9  Col. 
233. 

3.  An  indictment  failing  to  charge 
defendant  with  larceny  or  any  other 
crime,  alleged  a  felonious  stealing,  etc.,. 
of  property,  held  to  be  sufficient  un- 
der Comp.  Stat.,  f)  66,  p.  755,  although 
not  complying  with  the  forms  therein 
prescribed.  State  v.  Hinckley,  4  Minn. 
345- 

An  indictment  for  larceny  under  Pen. 
Code  Minn.,  §  415,  which  provides  for 
several  distinct  acts  or  ways  by  which 
a  person  may  commit  or  be  guilty  of 
larceny,  some  of  which  were  not  lar- 
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at  common  law,  the  indictment  should  conclude  with  the  words 
"  contrary  to  the  form  of  the  statute."  1 

XIL  The  Plea. — A  plea  of  guilty  to  the  whole  complaint  is  a 
waiver  of  the  objection  that  distinct  larcenies  are  charged  in  the 
different  counts.*  This  objection,8  as  well  as  the  objection  that 
the  articles  stolen  are  insufficiently  described,4  can  be  taken  only 
by  demurrer  ;  but  the  defence  of  want  of  jurisdiction  of  the  per- 
son of  the  defendant  can  be  made  upon  the  trial  under  a  plea  of 
not  guilty.6 

Kleptomania,  which  is  an  uncontrollable  propensity  to  steal,  as 
well  as  other  insanity,  if  clearly  established,  is  a  good  defence  ;* 
but  a  belief,  even  though  it  is  the  general  and  prevalent  opinion 
as  to  a  right  to  take  the  property,  is  no  justification.7 

The  minority  of  the  accused  cannot  be  pleaded  in  defence  of 


ceny  at  common  laws  should  charge 
the  act  constituting  the  alleged  larceny 
so  as  to  inform  the  accused  in  which  way 
he  is  charged  with  having  committed 
the  offence.  State  v.  Henn,  40  N.  W. 
564- 

Defendant  failed  to  return  logs  deliv- 
ered to  him  by  their  owner  to  be  sawed 
into  timber  and  then  returned.  Held, 
that  defendant  being  bailee  of  the  prop- 
erty, could  not  be  convicted  under  the 
indictment  charging  larceny  at  com- 
mon law;  the  indictment  should  have 
been  framed  under  the  statute  defining 
larceny  by  a  bailee.  (Pa.  Cr.  Code  i860, 
$  108),  Com.  v.  Boyer,  1  Ben.  (Pa.) 
201. 

An  indictment  charging  the  larceny 
of  cabbage  standing  ungathered  in  the 
field  of  the  owner,  and  concluding  at 
common  law,  cannot  be  sustained.  State 
v.  Boy.  82  N.  Car.  679. 

Since  the  act  of  December,  1866,  pro- 
viding that  every  simple  larceny  of 
goods  "below  the  value  of  $20,"  shall 
be  a  misdemeanor,  and  be  considered 
petit  larceny,  an  indictment  at  common 
law  for  larceny  will  not  lie.  State  v. 
Gray,  14  Rich.  (S.  Car.)  L.  74. 

1.  State  v.  Dill,  75  N.  Car.  57. 

Where  goods  stolen  are  below  the 
value  of  $20  the  offence  is  exclusively  a 
statutory  one,  and  tfie  indictment  must 
conclude  "contrary  to  the  form  of 
statute."  State  v.  Gray,  14  Rich.  (S. 
Car.)  L.  174. 

Under  Rev.  Code,  ch.  34,  §  56,  an  in- 
dictment for  stealing  goods  of  less  than 
twelve  pence  value  must  conclude 
"against  the  form  of  the  statute."  State 
v.  Minton,  Phill.  (N.  Car.)  L.  196. 

Under  the  statute  prescribing  the 
punishment  of  "any  person  who  shall 


steal"  property  of  less  value  than  twenty- 
five  dollars,  an  indictment  charging 
that  the  defendant  "a  box  of  percussion 
caps  of  the  value  of  twenty -five  cents, 
did  steal,  contrary  to  the  form  of  the 
statute,"  is  good.  State  v.  Chambers, 
2  Greene  (Iowa)  308. 

In  Virginia,  an  indictment  for  horse- 
stealing need  not  conclude  contra 
format*  statuti ;  and  even  if  it  were 
proper  that  it  should,  the  omission  is 
cured  by  the  statute  of  jeofails.  Chiles 
v .  Com.,  2  Va.  Cas.  260. 

S.  Com.  v.  Holmes,  137  Mass.  248. 

A  plea  of  guilty  to  a  charge  of  lar- 
ceny of  several  articles  as  one  act,  and 
for  a  use  to  which  all  were  to  be  put,  is 
an  admission  of  the  larceny  of  all  of 
them.   People  v.  Town,  53  Mich.  488. 

5.  People  v.  Connor,  17  Cal.  354. 
4.  People  v.  Jim  Ti,  32  Cat.  60. 

B.  Bennett  v.  State,  1  Swan  (Tenn.) 
411. 

6.  Harris  v.  State,  18  Tex.  App.  287. 

T.  Larceny  is  not  justified  by  preva- 
lent opinion  in  community  that  one 
contending  party  in  the  civil  war  had 
the  right  to  reimburse  itself  for  losses 
occasioned  by  the  other.  Lancaster  v. 
State,  3  Coldw.  (Tenn.)  340;  s.  <u,  91 
Am.  Dec.  288. 

A  negro  indicted  for  keeping  goods 
found  cannot  introduce  evidence  of  a 
general  belief  among  his  people  that 
goods  thus  found  without  ear-mark  be- 
come the  property  of  the  finder.  State 
v.  Welch,  73  Mo.  284;  s.  c,  39  Am. 
Rep.  515. 

The  supposition  of  a  thief  that  the 
article  stolen  belonged  to  one  indebted 
to  him  is  no  defence,  not  even  if  the 
supposition  were  true.  Gettinger  v. 
State,  13  Neb.  308. 
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the  accusation,1  and  repentance  does  not  annul  the  offence.*  So 
the  fact  that  the  property  stolen  was  kept  or  used  in  violation  of 
law  cannot  be  pleaded  as  a  defence  to  an  indictment  for  steal- 
ing it.8 

XTTT,  Matters  Pkelucinaby  to  the  Trial. — The  granting  or  re- 
fusing an  application  for  a  change  of  venue,  under  an  indictment  for 
Jarceny,  from  the  county  where  it  was  committed,  is  within  the 
discretion  of  the  court ; 4  and  such  change  may  be  ordered  on 
application  of  the  district  attorney  as  well  as  of  the  defendant.6 
So,  where  two  or  more  are  jointly  indicted  for  larceny,  it  is  a 
matter  of  discretion  with  the  court  whether  they  shall  be  allowed 
to  sever  on  the  trial ; 6  and  where  an  indictment  charges  the  theft 
•of  several  articles,  the  State  may  prosecute  for  some,  and  not  for 
all,  if  it  elects  to  do  so.T 

In  case  of  a  theft  amounting  to  a  felony,  the  accused  is  en- 
titled to  an  increased  number  of  challenges  (usually  ten)  to  the 
jury ;  but  not  so  if  it  is  a  mere  misdemeanor.8 

A  continuance  is  properly  granted  when  testimony  material  to 
the  issues  cannot  be  obtained  at  the  time  the  cause  comes  up  for 
trial,9  provided  due  diligence  has  been  used  to  secure  it  ;10  and  if 
a  continuance  be  granted  on  the  application  of  one  joint  defend- 
ant, it  operates  a  continuance  as  to  the  others.11 

Larceny  is  an  offence  bailable  at  common  law,1*  and  is  made  so 
by  the  statutes  of  most  if  not  all  the  States. 


1.  Evidence  of  the  age  of  a  party 
-charged  with  larceny  is  not  admissible 

to  show  that  he  was  under  age,  and 
acted  under  the  control  and  direction 

-of  his  mother.   People  v.  Richmond, 

:  29  Cal.  414. 

2.  Robinson  v.  State,  113  Ind.  510, 
13  W.  309,  16  N.  E.  184. 

8.  State  v.  May,  20  Iowa  30?. 
4.  Spittorfff.  State,  I  Ind.  6  West  307. 
8.  People  v.  Baker,  3  Park.  (N.  Y.) 
Cr.  181. 

6.  State  v.  McGrew,  13  Rich.  (S. 
Car.)  L.  316. 

This  discretion  is  not  necessarily 
controlled  by  the  fact  that  the  wife  of 
one  of  the  defendants  is  proposed  as  a 
witness  for  another.  State  v.  McGrew, 
13  Rich.  (S.  Car.)  L.  316. 

7.  State  v.  Donnegan,  34  Mo.  67. 

8.  See  Whart.  Cr.  PI.  &  Pr.  (8th  ed.), 
§§614,  618;  and  see  statutes  of  the  dif- 
ferent States. 

Stealing  a  letter  from  a  postal  car  is 
not  a  felony  entitling  the  accused  to 
ten  peremptory  challenges.  U.  S.  v. 
Talkenhainer,  21  Fed.  Rep.  624. 

9.  State  v.  Dale  (Mo.),  6  West  434. 
Where  a  continuance  was  asked  by 

one  indicted  for  theft  of  a  borrowed 
horse  to  obtain  testimony  that,  instead 


of  appropriating  the  animal,  he  had 
turned  it  loose  upon  its  accustomed 
range,  expecting  it  to  return  to  its 
owner,  held,  that  the  testimony  was 
material;  and  the  application  being 
otherwise  sufficient,  the  continuance 
should  have  been  granted.  McCracken 
v.  State,  6  Tex.  App.  507. 

New  trial  is  properly  refused  when 
requested  because  of  the  refusal  of  a 
continuance,  if,  when  considered  in  the 
light  of  the  evidence  adduced  upon  the 
trial,  the  absent  testimony  is  not  prob- 
ably true.  Lem  Doss  v.  State,  2 1  Tex. 
App.  505;  s.  c,  57  Am.  Rep.  618. 

10.  Witnesses  for  whose  evidence  a 
continuance  was  asked  resided  in  a 
county  other  than  that  in  which  the 
prosecution  was  pending.  Process  by 
them  was  secured  by  the  defendant, 
and  by  him  delivered  to  the  sheriff  of 
the  forum,  who  promised  to  trans- 
mit the  process  to  the  sheriff  of  the 
county  where  the  witnesses  resided. 
Nonservice  was  the  basis  of  the  ap- 
plication for  continuance.  Held,  that 
diligence  was  not  shown.  Hailes  v. 
State,  10  Tex.  App.  490. 

11.  Thompson  v.  State,  9  Tex.  App. 
301. 

18.  Folly  v.  People,  Breese  (111.)  31. 
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XIV.  PBOOF— 1.  What  Evidence  Is  Eequired. — All  the  essential 
elements  of  larceny  must  be  established  beyond  a  reasonable 
doubt  by  the  prosecution  before  a  conviction  for  theft  can  be 
legally  had.1 

a.  Ownership  of  the  Property. — The  ownership  of  stolen 
property  must,  in  every  instance,  be  proven  as  alleged,  or  no  con- 
viction can  be  had;*  exclusive  possession,  care,  management  and 
control,  however,  is  sufficient  prima  facie  proof  of  ownership,3 
even  if  such  possession  is  constructive  only;4  and  evidence  of  a 
special  property  in  the  thing  taken  will  support  an  allegation  of 
ownership." 

General  evidence  of  property  is  admissible,  and  as  sufficient  in 
criminal  as  in  civil  cases.6    Ownership  may  be  proved  independ- 


1.  Knutson  v.  State,  14  Tex.  App. 
57°.  59°- 

a.  Bell  v.  State,  46  Ind.  453;  Fletcher 
v.  State,  16  Tex.  App.  635;  Anderson 
v.  State,  14  Tex.  App.  49;  Benton  v. 
State,  21  Tex.  App.  554.  See  Mathews 
v.  State,  9  Tex.  App.  138. 

Where  an  indictment  for  theft  alleged 
ownership  in  a  person  unknown  and 
the  proof"  showed  ownership  in  one  A, 
held,  that  the  State  must  show  that 
the  owner  was  unknown  to  the  grand 
jury  and  could  not  have  been  known  by 
reasonable  exertions.  Williamson  v. 
State,  13  Tex.  App.  514. 

S.  Dodd  v.  State,  to  Tex.  App.  370; 
Tinney  v.  State,  24  Tex.  App.  112;  s. 
c,  5  S.  W.  831. 

Upon  the  trial  of  an  information  for 
robbery  or  larceny,  proof  that  the  prop- 
erty alleged  to  have  been  stolen  was 
taken  from  the  person  of  another  without 
any  claim  of  right  upon  the  part  of  the 
defendant,  is  sufficient  proof  of  owner- 
ship.   People  v.  Nelson,  56  Cal.  77. 

On  an  indictment  fur  larceny  it  is 
competent  to  prove  possession  of  an  out- 
standing crop,  and  such  possession  is 
prima  facie  evidence  of  ownership, 
even  though  the  title  might  be  proved  by 
a  written  conveyance.  Morris  v.  State, 
S4  Ala.  446;  4  So.  912. 

4.  Lawrence  v.  State,  1  Humph. 
(Tenn.)  328;  s.  c,  34  Am.  Dec.  644. 

When  a  slave  disappears  from  his 
owner,  and  is  stolen,  the  presumption 
is  that  he  is  taken  from  his  owner's 
residence,  and  it  rests  with  the  prisoner 
in  whose  custody  he  is  found,  to  prove 
the  contrary.  Hudgins  v.  State,  26 
Ga.  350;  and  the  fact  that  a  slave  had 
absconded  before  he  was  stolen  does 
not  raise  the  presumption  that  he  had 
left  the  county  where  his  master  re- 
sided.   Reid  v.  State,  20  Ga.  681. 


B.  Barnes  v.  People,  18  111.  52;  State 
v.  Somerville,  21  Me.  14;  s.  c,  38  Am. 
Dec.  248. 

Proof  of  ownership  on  prosecution 
for  larceny  will  be  made  out  by  show- 
ing that  the  person  alleged  to  have 
been  the  owner  held  the  article  to  do 
some  act  upon  it,  or  for  the  purpose  of 
conveyance,  or  in  trust  State  v.  Som- 
erville, 21  Me.  14;  s.  c,  Am.  Dec.  248. 

On  the  trial,  in  Massachusetts,  of  an 
indictment  for  larceny,  alleging  the 
property  stolen  to  be  in  "the  District 
Telegraph  Company,  a  corporation 
duly  established  by  law,"  a  copy  of  the 
statutes  of  New  York,  containing  the 
general  law,  and  also  an  attested  copy 
6f  the  articles  of  association,  under 
which  the  company  was  organized,  from 
the  office  of  the  secretary  of  State  of  New 
York,  where  the  law  required  the  origi- 
nal to  be  deposited,  held  competent 
evidence  of  special  ownership  of  the 
property  stolen.  Com.  v.  Whitman, 
121  Mass.  361. 

In  an  indictment  against  a  mort- 
gagor for  the  alleged  larcenous  taking 
by  him  of  the  mortgaged  property,  it  is 
competent  for  him  to  offer  evidence  in 
defence  that  the  debt  secured  has  been 
paid,  and  that  therefore  he  was  entitled 
to  take  the  property.  People  v.  Stone, 
16  Cal.  369. 

6.  Barnes  v.  People,  18  111.  52;  s.  c, 
65  Am.  Dec.  699;  People  v.  Sands,  5 
N.  Y.  Crim.  R.  261. 

At  the  trial  of  the  appellant  for 
theft  of  a  horse  alleged  to  belong  to 
one  G.  the  proof  that  G  won  the  ap- 
pellant's money  af  cards,  and  the  ap- 
pellant then  sold  and  delivered  the 
horse  to  G,  and  wagered  the  purchase 
money  paid  him  by  G,  who  won  it  in 
the  further  progress  of  the  game;  the 
succeeding  night  the  appellant,  without 
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ent  of  a  paper  or  record  title,1  though  any  instrument  or  paper 
which  tends  to  show  the  ownership  is  admissible,  and  should  not 
be  excluded.*  A  recording  mark  or  brand  placed  on  animals  is 
admissible  to  prove  ownership,*  and  though  it  was  not  recorded 
at  the  time  of  the  theft,  if  afterwards  duly  placed  on  record,  it  is 
sufficient.4 

b.  The  Taking. — Under  an  indictment  for  larceny,  the  taking 
of  the  property  must  always  be  shown ; 5  so,  as  a  general  rule, 


the  knowledge  or  consent  of  G,  sur- 
reptitiously took  the  horse  from  the 
possession  of  G,  held,  that  this  state 
of  proof  suffices  to  sustain  the  allega- 
tion of  ownership,  and  to  support  the 
conviction.  Mathews  v.  State,  9  Tex. 
App.  138. 

The  ownership  of  timber  cut  on 
lands  is  properly  laid  in  one  who  is  in 
possession  asserting  title;  and  these 
facts,  in  the  absence  of  evidence  to  the 
contrary,  are  sufficient  proof  of  such 
averment,  without  the  introduction  of 
the  title  deeds.  Morningstar  v.  State, 
52  Ala.  405. 

On  the  trial  of  an  indictment  for 
stealing  a  clock  of  the  trustees  of  an 
incorporated  church,  after  the  record  of 
the  election  of  the  first  trustees  was  pro- 
duced, parol  evidence  showing  who  were 
the  trustees  when  the  clock  was  stolen 
was  held  sufficient  to  sustain  the  indict- 
ment. State  v.  Livingston,  1  Houst. 
Crim.  C.  (Del.)  71;  and  on  a  prosecu- 
tion for  embezzlement  or  larceny  of 
property  of  a  corporation,  proof  of  the 
de  facto  existence  of  the  corporation  is 
sufficient  State  v.  Collens,  19  La. 
An.  85. 

Best  Evidence. — Where,  on  a  prose- 
cution for  larceny,  defendant's  guilt 
was  dependent  on  the  ownership  of 
the  property  once  owned  by  himself 
and  another,  to  whom  the  State  alleged 
he  had  sold  it,  held,  that  the  latter 
should  have  been  called,  as  the  best 
evidence  procurable  of  the  real  owner- 
ship. Hunter  v.  State,  13  Tex. 
App.  16. 

1.  Dodd  v.  State,  10  Tex.  App.  370. 

3.  An  unacknowledged,  unrecorded 
bill  of  sale  is  admissible  in  evidence  in 
a  prosecution  for  the  theft  of  the  prop- 
erty, to  prove  ownership.  Morrow  v. 
State,  22  Tex.  App.  239. 

The  indictment  laid  the  possession  of 
the  animal  alleged  to  have  been  stolen 
in  M  M  A,  as  administrator  of  J  T  A, 
deceased.  In  his  evidence  the  admin- 
istrator claimed  his  right  of  possession 
under  the  inventory  of  the  property  of 
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the  estate  of  the  deceased,  filed  April 
15th,  1878.  The  defendant,  to  meet  this 
evidence,  proposed  to  introduce  the  in- 
ventory and  appraisement,  which,  upon 
objection  by  the  State,  was  excluded. 
Held,  error.  Baker  v.  State,  11  Tex. 
App.  262. 

3.  Poag  v.  State,  40  Tex.  151;  Eisner 
v.  State,  22  Tex.  App.  687;  s.  c,  3  S. 
W.  474;  Wyers  v.  State,  22  Tex.  App. 
258- 

On  a  trial  for  larceny  of  an  animal 
the  rule  requiring  the  State  to  prove 
the  record  of  the  brand  does  not  apply 
unless  the  brand  is  the  only  evidence  of 
ownership  relied  on.  Fisher  v.  State, 
4  Tex.  App.  181 ;  Wolf  v.  State,  4  Tex. 
App.  332. 

It  is  not  error  in  a  case  of  larceny  of 
cattle  for  the  owners  to  testify  as  to  the 
reason  why  one  of  the  brands  men- 
tioned in  the  record  was  not  placed 
upon  some  of  their  cattle.  Byrd  v. 
State  (Tex.),  9  S.  W.  759. 

4.  Harvey  v.  State,  21  Tex.  App.  178. 

5.  Pennsylvania  v  Campbell,  Addis. 
(Pa.)  232;  Wright  v.  State,  18  Tex. 
App.  358;  Knutson  v.  State,  14  Tex. 
App.  570,  590;  Cohea  v.  State,  9  Tex. 
App.  173. 

To  constitute  one  a  taker  it  is  not 
necessary  that  he  be  personally  present 
at  the  place  and  time  of  the  actual 
taking,  provided  that  at  the  time  of  the 
taking  he  is  doing  something  in  aid  of 
his  co-conspirator  who  does  the  actual 
taking,  as  by  keeping  watch,  etc.  If  the 
theft  was  complete  before  he  had  any 
connection  with  the  stolen  property  or 
the  transaction,  he  is  neither  a  principal 
nor  an  accomplice  in  the  theft,  but  may 
inculpate  himself  as  a  receiver  of  stolen 
property,  knowing  it  to  have  been 
stolen.  Wright  v.  State,  18  Tex.  App. 
3S». 

It  does  not  suffice  to  prove  that,  sub- 
sequently to  the  taking  and  without 
complicity  therein  but  with  knowledge 
that  the  property  had  been  stolen,  he 
aided  the  taker  to  dispose  of  it.  Cohea 
v.  State,  9  Tex.  App.  173. 
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must  the  carrying  away,1  though  in  Texas,  and  perhaps  some 
other  States,  the  rule  is  different.*  If  the  original  taking  was 
lawful,  a  false  pretence  and  an  appropriation  must  be  shown.3 
Mere  proof  of  possession  of  the  property  without  proof  of  a 
felonious  taking  raises  no  presumption  of  guilt.4 


It  is  not  indispensably  necessary  to 
establish  the  corpus  delicti  in  larceny, 
where  there  is  no  direct  proof  of  the 
felonious  taking  of  goods  found  in  the 
recent  and  unexplained  possession  of 
defendants,  and  forming  part  of  a  stock 
of  merchandise,  which  might  have  been 
disposed  of  in  due  course  of  business  by 
the  proprietor  of  the  store  or  any  one 
of  his  several  clerks,  that  all  those 
having  authority  to  dispose  of  the 
goods  should  be  called  and  testify  sev- 
erally that  they  had  not  disposed  of 
them.    Roberts  v.  State,  61  Ala.  401. 

Where  a  miller  was  indicted  for  steal- 
ing barilla,  and  the  evidence  was,  that 
he  retained  a  part  of  it,  returning  a 
mixture  of  barilla  and  plaster  of  paris, 
it  was  held  that  the  commonwealth  was 
not  bound  to  produce  the  truckman 
who  carried  the  barilla  to  and  from  the 
mill,  to  prove  that  it  was  not  adulterated 
in  the  transportation,  although  there 
was  only  circumstantial  evidence  to 
prove  that  it  was  adulterated  by  the  de- 
fendant. Com.  v.  James,  1  Pick. 
(Mass.)  375. 

Theft  in  Another  State. — Where  a  gun 
was  taken  by  the  accused  in  another 
State,  its  sale  in  this  State  might  be 
proof,  not  of  a  larceny  here,  but  that 
the  original  taking  was  felonious.  Its 
sale  here  would  not  be  a  violation  of 
anv  law  of  this  State.  State  v.  Reon- 
nals,  14  La.  An.  278. 

1.  Pennsylvania  v.  Campbell,  Addis. 
(Pa.)  232. 

A  conviction  cannot  be  had  for  the 
larceny  of  a  hog  on  the  testimony  of  a 
witness  to  this  effect:  "Witness  gave 
the  defendant  the  axe,  and  got  some 
corn,  and,  by  dropping  some  of  the  corn 
on  the  ground,  tolled  the  hog  to 
the  distance  of  about  twenty  yards; 
that  defendant  then  struck  the  hog 
with  the  axe,  and  the  hog  squealed, 
whereupon  witness  and  defendant  im- 
mediately ran  away,  leaving  the  hog 
where  it  was."  These  facts,  without 
more,  do  not  show  an  asportavit. 
Edmonds  v.  State,  70  Ala.  8,  s.  c,  45 
Am.  Rep.  67. 

3.  Musquez  v.  State,  41  Tex.  426. 
See  Madison's  Case  16  Tex.  App.  435; 
Hall's  Case,  41  Tex.  App.  287. 


S.  Murphy  v.  People,  104  111.  528; 
Hornbeck  v.  State,  10  Tex.  App.  40S. 

The  secretary  of  an  association  re- 
ceived a  check  payable  to  himself  for 
money  formerly  borrowed  from  it,  and 
was  indicted  for  the  larceny  of  the 
check.  Held,  that  it  was  necessary 
for  the  jury  to  be  satisfied  that  the  in- 
tention to  appropriate  the  check  existed 
before  or  at  the  time  of  its  presentation 
by  the  defendant  at  the  bank  on  which 
it  was  drawn,  before  they  could  convict 
him  under  Virginia  acts  1874,  p.  81, 
$  n.  Shinn  v.  Com.,  32  Gratt  (Va.) 
899. 

A  delivery  of  property  to  the  ac- 
cused is  sufficiently  proved  to  sustain  a 
prosecution  under  1  Laws  1875,  195, 
providing  that  any  person  to  whom 
property  shall  have  been  delivered  who 
shall  embezzle  or  fraudulently  convert 
it,  may  be  convicted  of  larceny,  on 
showing  that  the  property  in  question 
being  baggage  at  a  railroad  station,  the 
owner  gave  the  checks  representing  it 
to  the  servants  of  the  defendant,  a 
hotel  keeper,  by  whom  it  was  brought 
to  his  hotel,  and  came  into  his  custody. 
People  v .  Husband,  36  Mich.  306. 

4.  State  v.  Taylor,  25  Iowa  273;  Pet- 
tigrew  v.  State,  12  Tex.  App.  225; 
Dreyer  v.  State,  11  Tex.  App.  503; 
Hunt  v.  Com.,  13  Gratt.  (Va.)  757;  s. 
c,  70  Am.  Dec.  443. 

No  man  is  called  upon  to  explain  his 
possession  of  property  until  it  is  proved 
that  it  was  stolen.  If  the  property  was 
taken  from  the  immediate  possession 
of  the  owner,  he  must  be  called  to 
prove  the  theft,  unless  on  good  cause 
shown.  People  v.  Caniff,  2  Park.  (N. 
Y.)  C.  R.  586. 

Upon  the  trial  of  the  larceny  of  $80, 
the  property  of  T,  the  evidence  tended 
to  show  that  defendant  had  in  his  pos- 
session about  the  same  sum  of  money 
and  had  visited  defendant's  house,  but 
the  evidence  did  not  show  that  T  had 
lost  any  money,  or  that  any  had  been 
stolen  from  him.  Held,  that  a  verdict 
of  guilty  was  not  supported  by  the  evi- 
dence. People  v.  Williams,  57  Cal. 
108. 

The  use  of  the  word  "lost"  instead  of 
"stolen,"  in  an  instrument  on  trial  of 
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c.  Identity  of  the  Stolen  Property. — On  a  trial  for  lar- 
ceny, the  identity  of  the  stolen  property  should  be  established  by 
the  most  direct  and  positive  evidence  of  which  the  case  is  suscep- 
tible.1 For  this  purpose  it  may  (though  it  need  not  necessarily* 
be  exhibited  to  witnesses  for  identification ; s  and  a  witness  may 
be  allowed  to  give  his  opinion  based  on  his  personal  knowl- 
edge as  to  the  identity,  even  though  he  cannot  swear  positive- 
ly ; 4  and  parol  evidence  of  the  contents  of  stolenwritten  instru- 
ments may  usually  be  given  without  accounting  for  their  non- 
production.5 


indictment  for  larceny,  concerning  the 
presumption  arising  from  the  prisoner's 
possession  of  '•lost"  goods,  is  not  erro- 
neous, where  the  evidence  all  tended  to 
show  that  the  goods  were  lost  by  steal- 
ing, and  not  otherwise.  Belote  v.  State, 
36  Miss.  96. 

1.  Garcia  v.  State,  26  Tex.  2091 ;  s.  c, 
82  Am.  Dec.  605. 

Allegations,  in  an  indictment,  of  the 
brand,  age  and  color  of  the  horse  in- 
volved, being  a  description  of  the  iden- 
tity of  the  animal,  are  material,  and 
must  be  established  by  proof.  Coleman 
v.  State,  21  Tex.  App.  520. 

On  the  trial  of  K,  for  the  larceny  of 

■  certain  articles  of  clothing,  M  testified 
that  she  had  lost  the  articles  men- 
tioned in  the  indictment,  and  that  the 
stolen  goods  were  hers;  and  B  testified 
that  while  tracking  K,  on  the  morning 

-of'the  theft,  he  had  found  a  bundle 
•containing  the  articles  named  in  the  in - 
•dictment.  Held,  that  the  evidence  suf- 
ficiently established  the  ownership  and 
identity  of  the  stolen  property.  People 
v  Keane,  43  Cal.  638. 

A  slight  and  unsubstantial  variance 
between  the  indictment,  on  the  trial  for 
stealing  bank  notes  enclosed  in  a  letter. 

•  and  the  proof,  in  regard  to  the  direc- 
tion of  the  letter,  which  was  not  pro- 
duced, and  which  the  witness  states, 
after  the  lapse  of  two  years,  with  doubt, 

•ought  not  to  exclude  the  evidence.  U. 
S.  v.  Burroughs,  3  McLean  (U.  S.)  405. 
Upon  an  indictment  charging  larceny 

■  of  silver  coin,  evidence  that  the  morn- 
ing after  the  commission  of  the  offence 
defendants  changed  copper  for  other 
coin,  was  irrelevant  and  inadmissible. 
State  v.  Dawson,  90  Mo.  149;  s.  c,  1  S. 
\V.  827;  6  West.  461. 

Similar  Article. — On  an  indictment 
for  larceny,  the  production  by  the  pris- 
-oner  of  a  bank  bill  similar  an  amount 
to  the  one  alleged  to  have  been  stolen, 

•  at  a  time  when  statements  were  made 
•by  him  in  consequence  of  improper  in- 


ducements held  out  to  him  to  confess, 
is  not  competent  evidence  against  him 
without  further  identification  of  such  bill 
as  the  one  stolen.  State  v.  Due,  7  Fos- 
ter (27  N.  H.)  256. 

Privileged  Communications. — Defend  - 
ants  were  indicted  for  stealing  a  sum  of 
money  in  current  silver  coin.  Held, 
that  to  permit  their  attorney  to  testify 
as  to  the  kind  of  money  defendants 
paid  him  as  a  retainer  was  error,  as  the 
transaction  was  privileged.  State  v. 
Dawson,  90  Mo.  149;  1  S.  W.  827;  6 
W.  461. 

2.  It  is  not  necessary  that  the  stolen 
property  should  be  produced  in  court, 
on  the  trial  of  an  indictment  for  its 
larceny,  in  order  that  testimony  for  its 
identification  as  the  property  of.  the 
witness  should  be  admitted.  That  the 
property  was  in  the  custody  of  the 
sheriff  did  not  alter  the  case.  Spittorff 
t>.  State  (Ind.)  6  West.  307. 

8.  State  v.  Lull, 37  Me.(2  Heath.)  246. 

Labels  or  Marks  on  the  Goods. — Iden- 
tification of  goods  stolen  fi  om  a  store, 
by  means  of  testimony  to  the  tabs  or 
labels  attached  to  them  is  admissible. 
This  doe6  not  involve  any  improper  al- 
lowance to  testify  to  handwriting  by 
comparison,  though  the  witness  may 
have  to  examine  the  handwriting  upon 
the  tabs  to  recognize  them.  Cole  v. 
People,  37  Mich.  544. 

The  owner  of  property  stolen  may 
testify  to  certain  marks  upon  the  same, 
to  establish  its  identity,  although  the 
goods  or  marks  are  not  produced. 
Com.  v.  Hills,  10  Cush.  (Mass.)  530. 

4.  State  v .  Babb,  76  Mo.  501. 

It  is  not  error  to  allow  a  witness  to 
state,  on  trial  for  larceny  of  sugar  in 
cans,  "who  he  understood  was  referred 
to"  by  the  respondent  when  he  said 
that  he  had  "found  the  tin  can  of  old 

johnnie,"  and  that  he  "supposed  it  was 
ohnson."  State  v.  Lockwood,  58  Vt. 
378. 

5.  McGinnis  v.  State,  24  Ind.  500; 
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LARCENY. 


What  Evidence  Is  Required. 


It  is  only  necessary  to  give  the  best  attainable  description  of 
stolen  money,  and  show  an  excuse  for  not  doing  more.1  Neither 
a  description  of  stolen  bills  nor  proof  that  they  were  bills  of  an 
incorporated  bank,  is  necessary.*  Some  evidence  of  genuineness 
and  value  is  essential.3  But  it  does  not  require  the  degree  of 
evidence  necessary  in  an  action  on  the  instrument.4 


Spittorff  v.  State  (Ind.):  6  West.  307; 
People     Holbrook.  13  Johns.(N.  Y.)  90. 

In  an  indictment  for  larceny,  it  is  not 
indispensably  necessary  to  produce  the 
stolen  notes  upon  the  trial.  Moore's 
Case,  2  Leigh  (Va.)  701. 

Where  the  description  of  stolen 
property,  as  given  in  a  bill  of  sale,  is  in 
no  way  essential  to  the  issue  involved 
upon  the  trial,  error  cannot  be  assigned 
because  of  the  nonproduction  of  the 
bill  of  sale.  Halles  v.  State,  10  Tex. 
App.  490. 

Secondary  Evidence. — On  the  trial  of 
an  indictment  for  stealing  cattle,  where 
the  taking  was  proved  by  the  son  of  the 
owner,  who  was  charged  with  the  care 
and  control  of  them,  and  the  continued 
ill  health  of  the  owner  at  the  time  of 
the  larceny,  and  down  to  the  time  of 
trial,  was  also  shown,  held,  that  such 
facts  constituted  a  proper  foundation 
for  the  admission  of  secondary  evidence 
as  to  the  nonconsent  of  the  owner.  State 
v.  Osborne,  28  Iowa  9. 

1.  Riggs  v.  State,  104  Ind.  261. 

Money  stolen  is  sufficiently  identified 
to  admit  evidence  that  prisoner,  upon 
being  charged  with  his  guilt,  produced 
it  from  the  place  of  concealment  and 
delivered  it  to  the  witness,  when,  in  ad- 
dition to  this  fact,  the  witness  testified 
that  it  consisted  of  bills  all  upon  the 
same  bank  and  of  the  same  denomina- 
tion as  those  stolen  from  him,  and  that 
he  believed  them  to  be  his,  and  it  ap- 
pears that  the  money  consisted  of  so 
many  bank  bills  of  the  same  small  de- 
nomination. Belote  v.  State,  36  Miss. 
96;  s.  c,  72  Am.  Dec.  163. 

On  the  trial  of  an  indictment  for 
stealing  a  package  of  bank  bills  in 
December,  evidence  was  given  that 
two  of  the  bills  which  were  identified, 
each  of  the  denomination  of  one  hun- 
dred dollars,  were  in  the  defendant's 
possession,  one  of  them  in  March  and 
the  other  in  April  following.  Held, 
that  although  none  of  the  stolen  bills 
were  identified,  yet  that  evidence  was 
admissible  to  prove  that  the  defendant, 
after  the  larceny,  was  in  possession 
of  two  one  hundred  dollar  bills,  like 
those  that  were  proved  to  have  been 


stolen,  and  also  a  large  amount  of  other 
bank  bills;  and  that  such  evidence,  to- 
gether with  the  evidence  that  defend- 
ant was  destitute  of  money  before  the 
larceny,  might  be  submitted  to  the  jury, 
to  be  considered  by  them  in  connection 
with  other  accompanying  circum- 
stances indicative  of  his  guilt.  Com. 
v.  Montgomery,  11  Mete.  (M-  ■.)  534. 

2.  State  v.  Smart,  4  Rich.  (S.  lar.) 
L.  356;  s.  c,  ss  Am.  Dec.  683. 

In  an  indictment  for  stealing  notes 
belonging  to  a  certain  corporation,  the 
court  is  bound  to  presume,  after  ver- 
dict, that  the  corporate  existence  of  the 
company  was  proved  to  the  jury,  or 
admitted  by  the  prisoner.  Lithgow  v. 
Com.,  2  Va.  Cas.  297. 

8.  Higgins  v  People,  7  Lans.  (N. 
Y.)  in:  People  v.  Caryl,  12  Wend.  (N. 
Y.)  547;  Johnson  v.  People,  4  Den.  (S. 
Y.)  364;  Low  v.  People,  2  Park.  (N. 
Y.)  Cr.  37;  State  v.  Smart,  4  Rich.  (S. 
Car.)  L.  356;  s.  c,  55  Am.  Dec.  6S3. 

The  testimony  of  the  prosecutor,  if  a 
business  man,  that  the  bills  stolen  were 
genuine,  and  that  the  banks  existed,  is 
sufficient  to  go  to  the  jury.  Clark  v. 
State,  14  Ind.  26. 

Upon  the  trial  of  the  party  charged 
with  stealing  current  bank  bills,  the 
genuinenessof  the  bills  is  fully  proved  by 
the  evidence  that  they  passed  at  only 
one  per  cent,  discount.  Hildreth  v. 
People,  32  111.  36. 

The  fact  that  a  witness  for  the  prose- 
cution, who  was  a  broker,  had  changed 
the  bills  alleged  to  have  been  stolen, 
giving  other  money  for  them,  after  the 
larceny,  but  who  did  not  speak  of  any 
former  knowledge  of  such  bills,  or  ex- 
press any  "belief  as  to  their  genuineness, 
is  no  evidence  that  the  bills  were  gen- 
uine. Johnson  v.  People,  4  Den.  (N. 
Y.)  364. 

The  defendant's  admission  that  he 
had  passed  the  bills  for  value  was 
frima  facie  evidence  of  the  fact  neces- 
sary to  the  conviction,  that  the  note 
was  genuine,  and  of  value.  Baldwin  r. 
State,  1  Sneed  (Tenn.)  411. 

4.  Clark  v.  State,  14  Ind.  26;  State  r. 
Smart.  4  Rich.  (S.  Car.)  L.  356;  s.c, 
55  Am.  Dec.  683. 
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LARCENY.        What  Evident*  Ii  Bequimd. 


Evidence  of  the  identity  of  property  improperly  described  in 
the  indictment  is  inadmissible,1  though  where  the  description  is 
sufficient,  evidence  of  the  taking  of  other  property  insufficiently 
described  may  be  given  as  a  circumstance  attending  the  offence.2 

d.  Identity  of  the  Defendant. — Evidence  that  a  person 
is  known  by  a  certain  name  is  competent  to  prove  his  identity.3 
So  are  peculiar  foot  tracks  at  the  scene  of  the  theft,  such  as 
would  have  been  made  by  the  defendant,4  or  tracks  leading  to  or 
towards  the  defendant's  home,  etc.5 


After  the  state  has  proved,  on  the 
trial  of  an  indictment  for  larceny,  the 
loss  of  the  money,  corresponding  with 
that  charged,  and  its  value  (equivalent 
to  the  denominations  of  the  several 
bills),  the  prisoner  cannot  ask  for  an 
acquittal  upon  the  ground  that  there 
was  no  proof  of  the  genuineness  of  said 
bills.    State  v.  Pratt,  20  Iowa  267. 

A  conviction  cannot  be  had  for  the 
larceny  of  foreign  bank  bills  without 
proof  of  their  genuineness  and  value; 
yet  these  facts  may  be  established  with- 
out producing  the  act  of  incorporation, 
■or  proof  of  the  handwriting  of  the 
bank's  officers,  by  the  testimony  of  the 
person  from  whom  they  were  stolen,  to 
the  effect  that  he  received  and  passed 
them  in  the  course  of  trade,  at  their 
nominal  value;  and  the  testimony  of 
others  that  such  bills  circulated  as 
money  in  the  community;  and  this 
proof  being  made,  the  genuineness  and 
value  of  the  bills  should  be  submitted 
to  the  decision  of  the  jury.  Corbett  v. 
State,  31  Ala.  329. 

In  New  York  it  will  be  presumed  that 
the  bills  are  genuine,  in  absence  of 
proof  to  the  contrary.  Higgins  v. 
People,  7  Lans.  (N.  Y")  in. 

Under  Massachusetts  Rev.  St.  C. 
126,  a  defendant  may  be  convicted  of 
stealing  bank  bills  without  proof  of 
their  form  or  tenor.  Com.  v.  Stebbins, 
8  Gray  (Mass.)  492. 

1.  On  trial  of  an  indictment  for  lar- 
ceny, charging  defendant  with  stealing 
'•seed  cotton  and  lint  cotton,"  evidence 
that  he  took  the  gleanings  of  the  cotton 
from  the  field  is  not  admissible.  To 
render  such  evidence  competent,  the 
indictment  should  be  framed  under  the 
statute  and  described  as  "growing, 
standing,  or  ungathered"  in  the  field 
and  cultivated  for  food  or  market. 
State  v.  Bragg,  86  N.  Car.  687. 

Where  objection  is  made  that  the  in- 
dictment does  not  accurately  describe 
the  property,  the  same  should  not  be 
quashed,  if  the  objection  is  not  applica- 


ble to  all  the  property  described.  The 
proper  way  to  save  the  question  is  to 
object  to  the  admission  of  any  evidence 
concerning  the  property  alleged  to  have 
been  improperly  described.  Shafer  v. 
State,  74  Ind.  90. 

J.  Haskins  v.  People,  16  N.  Y.  (2 
Smith)  344. 

8.  State  v.  McAndrews,  15  R.  I.  30. 

4.  Where,  on  trial  for  the  larceny  of 
a  horse,  there  is  evidence  that  the 
tracks  in  the  dust  show  that  the  person 
who  led  the  horse  from  the  stable  wore 
a  number  six  boot  or  shoe,  the  testi- 
mony of  a  merchant,  that  to  his  best 
recollection,  he  had  sold  the  defendant 
number  six  boots  and  shoes,  is  compe- 
tent as  tending  to  identify  the  defend- 
ant as  the  person  who  took  the  horse 
from  the  stable.  State  v.  Reed,  89 
Mo.  168. 

Upon  a  trial  for  theft  the  State  intro- 
duced evidence  of  the  footprint  of  a 
peculiar  boot  from  the  place  of  the  theft 
to  the  defendant's  house.  Held,  that  it 
was  error  to  refuse  the  defendant  the 
opportunity  of  showing  that  he  had 
not  worn  or  possessed  such  a  boot. 
Stone  v.  State,  3  Tex.  App.  675. 

8.  A  conviction  for  larceny  held 
warranted  by  evidence  unexplained  by 
defendant  showing  that  the  property 
was  traced  to  the  vicinity  of  the  defend- 
ant's residence,  and  was  hidden  in  a 
pine  thicket  near  by;  that  the  wagon 
and  human  tracks  which  led  to  the 
point  where  the  property  was  deposited 
led  also  to  the.  defendant's  house;  and 
that  one  of  the  footprints  corresponded 
to  his  track  which  had  some  marked 
peculiarity;  and  the  impression  made 
by  the  wheels  of  the  wagon  resembled 
those  made  by  the  wheels  of  one  of  the 
wagons  where  defendant  lived.  Bryan 
v.  State,  74  Ga.  393. 

Evidence  that  a  track  made  by  an 
overshoe  was  discovered  in  the  vicinity 
of  the  building  robbed;  that  on  a  road 
in  the  direction  of  the  defendant's  house 
was  another  track  of  the  same  size, 
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LA  RCENY.        What  Eyidenoe  It  Bequiret. 


^.  ABSENCE  OF  CONSENT. — The  prosecution  must  affirmatively 
prove  the  absence  of  consent  of  the  owner  of  the  stolen  property 
to  the  taking,1  even  though  the  theft  may  have  been  from  the 
person  of  the  owner;*  and  where  one  person  is  the  owner  and 
another  has  the  control  and  management  of  it,  the  want  of  con- 
sent of  each  must  be  proved.8  This  nonconsent,  as  a  general 
rule,  should  be  proved  by  the  testimony  of  the  owner  himself,  all 
other  evidence  being  considered  as  secondary ; 4  but  when  it  is 
made  to  appear  that  such  testimony  is  unobtainable,  it  may  be 
shown  by  circumstantial  evidence  only  ; 5  and  in  New  York,  in 
case  of  larceny  from  the  person,  the  person  upon  whom  the  of- 
fence was  committed  need  not  be  produced  at  the  trial,6  circum- 
stances excluding  every  reasonable  presumption  that  the  owner 
gave  his  consent  is  generally  sufficient.* 

/.  The  Felonious  Intent. — A  felonious  intent  must  be 
proved  to  have  existed  in  cases  of  larceny.8  The  existence  of 
the  intention  is  usually  matter  of  inference,  and  proof  of  external 


near  which  a  Btnall  bottle  was  found,  of 
which  defendant  had  had  possession; 
that  he,  on  the  next  morning,  avoided 
the  person  robbed,  and  entering  a 
grocery  requested  the  groceryman  to 
put  his  overshoes  away  for  him,  and 
they  were  placed  in  the  stove,  though 
not  requested,  is  sufficient  to  support 
a  judgment  of  conviction.  State  v. 
Graves,  95  Mo.  510;  s.  c,  8  S.  W.  739. 

1.  Garcia  v.  State,  26  Tex.  209;  An- 
derson v.  State,  14  Tex.  App.  49;  Mc- 
Mahon  v.  State,  1  Tex.  App.  102; 
State  v .  Moon,  41  Wis.  684;  State  v. 
Morey,  2  Wis.  494. 

S.  Anderson  v.  State,  14  Tex.  App. 
49- 

8.  Williamson  v.  State,  13  Tex.  App. 
514;  Bowling  v.  State,  13  Tex.  App. 
338;  Schultz  v.  State,  20 lex  App. 308; 
Jackson  v.  State,  7  Tex.  App.  363;  and 
see  Burt  v.  State,  7  Tex.  App.  578; 
Turner  v.  State,  7  Tex.  596. 

The  indictment  in  this  case  alleged 
that  the  animal  stolen  was  the  property 
of  J  D,  and  that  it  was  taken  without 
his  consent.  The  proof  showed  that  it 
was  taken  while  in  the  casual  use  of  T 
D,  the  minor  son  of  the  alleged  owner. 
The  state  proved  the  nonconsent  of 
both  J  D  and  his  minor  son.  The  ob- 
jection insisted  upon  was  that  the  court 
erred  in  permitting  the  State  to  prove 
the  minor  son's  nonconsent.  Held, 
that  the  minor  son's  connection  with 
the  animal  stolen  was  that  of  a  mere 
temporary  custodian;  that  it  was  not 
necessary  to  allege  either  that  the 
property  was  taken  from  his  possession 
or  that  it  was  taken  without  his  con- 


sent, but  that  the  proof  of  his  noncon- 
sent could  not  have  prejudiced  the 
rights  of  the  accused,  and  therefore  its 
admission  was  of  no  consequence. 
Bailey  v.  State,  18  Tex.  App.  426. 

4.  Bowling  v.  State,  13  Tex.  App. 
338;  Williamson  v.  State,  13  Tex.  App. 
514;  Turner  v.  State,  7  Tex.  App.  596; 
Burt  v .  State.  7  Tex.  App.  578;  Jackson 
v.  State,  7  Tex.  App.  363;  State  r- 
Moon,  41  Wis.  684;  State  v.  Morey,  1 
Wis.  404;  s.  c,  60  Am.  Dec.  439. 

6.  Clayton  v.  State,  15  Tex.  App. 
348;  Love  v.  State,  1 5  Tex.  App.  563; 
Williamson  v.  State,  13  Tex.  App.  514; 
Bowling  v.  State,  13  Tex.  App.  338; 
McMahon  v.  State,  1  Tex.  App.  102; 
State  v.  Moon,  41  Wis.  6S4. 

Objection,  When  Taken  — The  owners, 
nonconsent  to  the  taking  may  be  proved 
by  his  testimony  or  by  circumstantial 
evidence.  An  objection  to  the  latter 
evidence  on  the  ground  that  the  former 
is  the  best  evidence,  comes  too  late  if 
made  in  the  first  instance  on  appeal. 


Stewart  v.  State,  9  Tex.  App.  321. 

6.  People  v.  Wiggins,  28  Hui 
308;  s.  c,  92  N.  Y.  656. 


7.  Schultz  v.  State,  20  Tex.  App.  308. 
That  the  owner  of  stolen  property 

caused  search  to  be  made  therefor  is  a 
cogent  circumstance  to  show  want  of 
consent  to  the  taking.  Rains  v.  State, 
7  Tex.  App.  588;  but  the  mere  posses- 
sion of  property  is  not  evidence  of  its- 
asportation  without  the  owner's  consent- 
Garcia  v.  State,  26  Tex.  209;  s.  c,  Si 
Am.  Dec.  605. 

8.  State  v.  Gresser,  19  Mo.  (4  Ben- 
nett) 247. 
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LARCENY.        What  Evidence  Is  Required. 


and  visible  acts,  conduct  and  circumstances,  serve  to  indicate 
more  or  less  forcibly  the  particular  intention ; 1  and  any  fact 
which  may  legitimately  serve  to  prove  or  disprove  a  fraudulent 
intent  is  admissible  in  evidence.*  Thus,  a  defendant  may  intro- 
duce evidence  to  show  the  character  and  intent  of  his  posses- 
sion ;*  and  evidence  that  he  took  the  property  under  a  claim  of 
title,  right  or  licence  from  the  owner,  honestly  entertained,  though 
it  may  be  weak,  must  be  submitted  to  the  jury.4  Evidence  of 
the  defendant's  declarations  concerning  it  at  the  time  of  the  tak- 


1.  Bouv.  L.  Diet.  (8th  ed.),  tit.  In- 
tention. See  Jeffers'  Case,  I  City  H. 
Rec.  83. 

In  a  case  arising  upon  an  indictment 
under  Iowa  Rev.  St.,  §  4246,  as  to  per- 
sons aiding  in  concealing  stolen  goods, 
etc.,  where  the  guilty  knowledge  could 
not  have  existed  without  criminal  in- 
tent, it  is  unnecessary  to  offer  proof  of 
the  criminal  intent. "  State  v.  Turner, 
19  Iowa  144. 

3.  Taylor  v.  State,  7  Tex.  App.  659. 

Where  a  defence  is  an  alibi,  circum- 
stances stated  by  witnesses,  referring  to 
actions  after  the  cattle  were  stolen  and 
before  they  were  sold,  are  important 
and  proper  to  go  before  the  jury,  under 
proper  instructions.  People  v.  Lamun- 
ion  (Mich.),  7  West 893. 

The  fact  that  accused  purchased  a 
number  of  lottery  tickets  before  money 
was  taken  from  a  bank  is  admissible  in 
evidence  for  the  purpose  of  showing  a 
motive  for  the  taking.  Bullock  v.  State, 
10  Ga.  47;  s.  c,  54  Am.  Dec.  369. 

Evidence  tending  to  show  an  intent 
to  move  and  maliciously  destroy  per- 
sonal property  of  another,  held  not  suf- 
ficient to  authorize  the  inference  of  a 
felonious  intent  to  steal  the  same.  Pence 
v.  State,  no  Ind.  95. 

8.  Severance  v.  Carr,  43  N.  H.  65; 
Sattillo  v.  State,  16  Tex.  App.  240. 

On  a  trial  for  larceny,  defendant  may 
state  that  he  purchased  a  due  bill  on  the 
owner  of  the  property,  and  that  he  took 
possession  of  it  believing  that  the  owner 
had  agreed  to  let  the  property  go  on  the 
due  bill.  State  v.  Williams  (Mo.),  14 
West  337;  8  S.  W.  217. 

Defendant  had  pledged  the  property 
alleged  to  have  been  stolen  to  the  prose- 
cuting witness  for  a  debt.  Having 
worked  for  the  witness,  he  claimed 
wages,  which,  not  being  paid,  he  took 
the  property  in  the  daytime,  without 
any  concealment,  and  pledged  it  to  an- 
other. Held,  that  the  refusal  to  allow 
the  defendant  to  show  that  the  witness 
owed  him  for  the  services  enough  to 


satisfy  the  debt  for  which  the  property 
was  pledged,  was  error,  as  it  tended  to 
show  his  intent.  People  v.  Eastman 
(Cal.),  19  P.  266. 

4.  Morningstar  v.  State,  55  Ala.  148; 
Spivey  v.  State,  26  Ala.  90. 

The  owner  of  goods  indicted  for  lar- 
ceny of  them  from  an  attaching  officer, 
may  show  that  he  intentionally  left 
with  the  officer  goods  enough  to  satisfy 
the  claim  of  the  attaching  creditor. 
Com.  v.  Greene,  in  Mass.  392. 

Where  defendant  had  possession  of  a 
slave  under  a  bailment  from  the  former 
owner  (since  deceased),  the  declaration 
of  the  bailor,  tending  to  show  a  sale  to 
the  defendant,  is  competent  evidence, 
although  referring  to  a  paper  which  is 
not  produced  and  the  absence  of  which 
is  not  accounted  for.  Spivey  v.  State, 
26  Ala.  90. 

It  is  no  defence  to  a  prosecution 
founded  on  1  Laws  1875, 195,  providing 
that  any  person  to  whom  property  shall 
have  been  delivered,  who  embezzles  or 
fraudulently  converts  it,  may  be  con- 
victed of  larceny,  to  show  that  the  ac- 
cused, being  a  hotel  keeper,  sold  the 
property  under  claim  of  a  lien  on  it  as 
baggage,  for  the  owner's  bill.  An  inn 
keeper's  lien  could  not  give  him  a  right 
to  sell  the  baggage;  though  it  may  be 
important,  in  connection  with  other 
circumstances,  to  show  that  he  sold  it 
in  the  exercise  of  a  supposed  right,  and 
without  criminal  intent.  People  v. 
Husband,  36  Mich.  306. 

On  the  trial  of  an  indictment  for  the 
larceny  of  a  horse,  the  taking  of  which 
clandestinely  in  the  night-time  was  not 
denied  by  defendant,  who  did  not  inform 
the  owner  afterwards,  the  issue  being 
only  as  to  the  intent  of  the  taking, 
whether  felonious  or  under  an  honest 
belief  that  he  had  a  licence  from  the 
owner  to  use  the  horse  in  escaping  from 
revenue  officers,  evidence  that  the  owner 
knew  that  the  defendant  had  been  en- 
gaged in  illicit  distilling,  and  on  one  oc- 
casion had  found  a  keg  of  whisky  un- 
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ing  is  admissible,1  as  well  as  of  his  subsequent  conduct  and  deal- 
ings with  the  property ; 8  as  arrangements  for  its  return,  etc.8 
But  such  collateral  facts,  and  facts  of  a  like  character,  which  may 
be  proved,  must  be  necessarily  connected  with  the  subject  of  the 
prosecution  with  reference  to  time  or  place,  or  as  furnishing  a 
clue  to  the  motive  of  the  taker.4 

The  question  of  intent  is  one  of  fact  for  the  jury.5  The  court 
can  neither  infer  nor  direct  the  jury  to  infer  either  a  felonious 
intent  or  its  absence.6 


der  his  steps,  which  had  been  put  there 
the  night  before,  and  "from  some  things 
which  had  occurred  between  them  be- 
fore, he  supposed  the  defendant  had  put 
it  there,"  is  inadmissible,  although  pro- 
posed in  connection  with  evidence 
showing  "  intimate  personal  and  social 
relations  between  them,  and  that  de- 
fendant had  furnished  whisky  to  the 
prosecutor,  which  he  knew  had  been 
made  by  the  defendant,  in  violation  of 
the  United  States  revenue  law,  before 
the  horse  disappeared,  and  that  the 
prosecutor  had  told  the  defendant  that 
he  might  have  his  horse,  at  any  time,  to 
escape  or  avoid  being  arrested  for  vio- 
lations of  the  revenue  law  of  the  United 
States."    Durrett  v.  State,  62  Ala.  434. 

1.  McPhail  v.  State,  9  Tex.  App.  164. 

The  respondent  was  indicted  for 
stealing  a  heifer;  he  admitted  the  tak- 
ing, but  claimed  that  he  had  lost  one 
some  three  months  before,  and  supposed 
this  one  was  his  own.  Held,  that  the 
respondent's  declarations  made  while 
hunting  after  his  own  heifer,  and  the 
fact  of  his  hunting  before  the  alleged 
larceny,  were  admissible.  State  v. 
Daley,  53  Vt.  442. 

Evidence  that  S  had  offered  for  sale 
to  C,  at  or  about  the  time  of  the  alleged 
larceny  by  the  defendant,  stock  similar 
to  that  with  the  larceny  of  which  de- 
fendant was  accused,  and  that  subse- 
quently defendant  had  stated  to  C  that 
he  had  purchased  this  stock  of  S,  is 
material  and  competent  testimony  for 
defendant,  as  tending  to  disprove  a  fel- 
onious taking.  Territory  v.  Woolsey,  3 
Utah  470. 

a.  Beatty  v.  State,  61  Miss.  18. 

The  fact  that  one  entrusted  with  the 
custody  of  property  absconded  with  the 
proceeds  of  the  sale  thereof  may  be  con- 
sidered by  a  jury  in  determining  whether 
the  taking  and  selling  was  felonious. 
Com.  v.  Hurd,  123  Mass.  438. 

That  the  drayman  who  hauled  the 
stolen  goods  from  the  house  from  which 
they  were  stolen  participated  in  the 
larceny  may  be  inferred  from  the  fact 
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that  he  carried  them  to  an  acquaintance 
of  his  own,  and  left  them  for  temporary 
safe  keeping,  and  afterwards  said  they 
were  sent  there  by  one  of  the  persons 
who  assisted  him  in  the  loading,  which 
person  was  not  known  to  the  drayman's 
acquaintance,  who  received  and  took 
charge  of  the  goods.  Wynn  v.  State 
(Ga.),  7  S.  E.  689. 

3.  State  v.  Shermer,  55  Mo.  83. 
That  the  defendant  was  weak  minded 

and  in  a  state  of  intoxication  at  the 
time,  and  that  he  was  apparently  on  his 
way  to  return  the  property,  may  be  con- 
sidered as  bearing  on  the  intent  with 
which  he  took  it,  but  is  no  defence  of 
itself.  Robinson  v.  State,  113  Ind.  510; 
13  West  309;  16  N.  E.  184. 

Intoxication  Before  Taking.  —  Evi- 
dence that  on  occasions  prior  to  that  of 
the  commission  of  the  larceny  charged, 
the  prisoner  was  bereft  of  his  reason 
when  intoxicated.  Held,  to  be  inadmis- 
sible to  disprove  the  animus  fur  audi. 
State  v.  Hart,  29  Iowa  268. 

4.  Coleman  v.  People,  58  N.  Y.  555. 
When  property  alleged  to  have  been 

stolen  was  taken  by  the  accused  under 
a  claim  of  right,  evidence  against  him 
for  a  fraudulent  taking  may  be  rebutted 
by  proof  of  his  good  faith  in  appropriat- 
ing it  as  his  own;  and,  if  the  entire  evi- 
dence leaves  a  reasonable  doubt  of  the 
fraudulent  intent,  he  should  be  acquitted. 
Camplin  v.  State,  1  Tex.  App.  108. 

Where,  on  indictment  for  larceny,  a 
witness  (to  show  want  of  motive)  testi- 
fied that  he  had  kept  defendant  supplied 
with  money  at  the  time  when  the  lar- 
ceny was  alleged  to  have  occurred, 
held  competent  for  him  to  be  asked, 
on  cross-examination,  whether  defend- 
ant was  not  at  that  time  in  need  of 
money  and  owing  pressing  debts.  Ful- 
mer  v.  Com.,  97  Pa.  St.  503. 

5.  People  v .  Griswold'  (Mich.),  31  N. 
W.809;  7  West  899;  State  v.  South.  28 
N.  J.  (4  Dutch.)  28;  s.  c,  75  Am.  Dec. 
250;  Lem  Doss  v.  State,  21  Tex.  App. 

5<>5'.  s-  c-.  57  Am-  ReP-  6l8-  . 

6.  People  v.  Carabin,  14  Cal.  438. 
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g.  Proof  of  Value. — If  the  evidence  fails  to  establish  that 
the  property  taken  was  of  some  value,  there  can  be  no  valid  con- 
viction for  the  theft.1  But  the  proof  of  value  need  not  be  direct 
and  positive.  Any  evidence  from  which  the  jury  may  infer  the 
value  of  the  property  is  competent,2  as  from  a  description  or 
inspection  of  the  goods ;  *  the  opinion  of  witnesses  acquainted 
with  the  value  of  like  property  as  to  what  such  property  has 
brought  at  actual  sales,  etc.* 

The  value  of  gold  and  silver  coin  and  other  national  currency 
being  fixed  by  law,  no  proof  of  their  value  is  necessary  ;  their 
mere  production  before  the  jury  authorizes  it  to  infer  their  value 
to  be  that  so  fixed  by  law.5 

1.  Whitehead  v.  State,  20  Fla.  841 ;  of  any  specific  value,  nor  was  that  nec- 
State  v.  Gerrish,  78  Me.  20;  Com.  v.  essary;  the  evidence  showed  that  it 
Riggs,  14  Gray  (Mass.)  376;  s.  c.  77  had  a  key  in  it,  and  was  used  in  fasten- 
Am.  Dec.  333;  Stokes  v.  State,  58  Miss,  ing  a  door.  Held,  this  was  sufficient  to 
677;  Stater.  Smart, 4  Rich.(S. Car.)  L.  show  it  was  of  some  value.  Wolver- 
356;    Radford  v.  State,  35  Tex.  15;  ton  v.  Com.,  75  Va.  909. 

Moore  v.  State,  17  Tex.  App.  176.  Bank  and  Treasury  Motes. —  Proof 

A  bill  of  lading  with  which  the  de-  that  one  accused  of  stealing  U.  S. 

fendant  had  no  connection  is  not  proof  treasury  notes  has  declared  that  he  has 

of  the  value  of  the  property  stolen,  spent  them,  is  sufficient  proof  of  value, 

Radford  v.  State,  35  Tex.  15.  if  any  were  required.  Vincent  v.  State, 

On  a  trial  for  grand  larceny  for  3  Heisk.  (Tenn.)  120. 

stealing  stock  certificates,  it  is  incum-  In  a  prosecution  for  stealing  a  bank 

bent  upon  the  people  to  prove  the  note,  if  it  is  proved  that  the  prisoner 

value  of  the  stock;  and  in  the  absence  feloniously  stole  the  note,  and  passed  it 

of  any  evidence  upon  the  subject  of  away  as  genuine,  he  will  be  precluded 

■  such  value  the  court  must  presume  it  from  calling  upon  the  government  for 
to  be  nominal  merely.  People  v.  Grif-  further  proof  that  the  note  was  of  value, 
fin,  38  How.  (N.  Y.)  Pr.  475.  Cummings  v.  Com.,  2  Va.  Cas.  128. 

2.  State  v.  Fenn,  41  Conn.  590;  State  In  Texas,  it  was  held  on  the  trial  of 
v.  Gerrish,  78  Me.  20;  Com.  v.  Law-  an  indictment  charging  the  stealing  of 
less,  103  Mass.  425;  Com.  v.  Riggs,  14  "one  beef,  and  other  cattle,"  of  the  value 

■  Gray  (Mass.)  376;  Saddler  v.  State,  20  of  $10,  that  the  value  need  not  be 
Tex.  App.  195;  Martinez  v.  State,  16  proved.  (Tex.  Laws  1873,  80)  Davis 
Tex.  App.  122.  v .  State,  40  Tex.  134. 

On  a  trial  of  an  indictment  for  lar-  3.  State  v.  Gerrish,  78  Me.  20;  Com. 

ceny  of  bank  bills,  some  evidence  that  v.  Lawless,  103  Mass.  425;  Com.  v. 

the  bills  are  of  value  and  genuine  is  Riggs,  14  Gray  (Mass.)  376'. 

necessary;  but  not  so  much  as  would  On  the  trial  of  an  indictment  for 

be  necessary  in  an  action  to  recover  the  larceny  of  a  horse,  the  jury  are 

the  money  due  on  them.    State  v.  warranted  in  finding  that  he  is  of  some 

Smart,  4  Rich.  (S.  Car.)  L.  356.  value,  upon  evidence  that  he  was  a 

In  the  trial  of  an  indictment  for  dark  sorrel  horse,  weighing  about  nine 

stealing  a  horse,  it  is  not  necessary  to  hundred  pounds,  had  a  long  tail,  and 

prove,  by  direct  evidence,  that  the  was  driven  a  long  distance.    Com.  v. 

horse  was  of  some  value,  but  this  may  McKenney,  9  Gray  (Mass.)  114. 

be  sufficiently  established  by  proof  of  4.  Martinez  v.  State,  16  Tex.  App.  122. 

facts  from  which  the  jury  may  infer  it,  Testimony  of  a  witness  as  to  the 

such  as  the  assertion  of  the  prisoner  value  of  a  seal  skin  overcoat,  held  ad- 

that  he  borrowed  the  horse;  that  a  wit-  missible,  though  he  testified  that  he 

ness  went  a  hundred  miles  to  hunt  the  had  never  seen  such  a  coat  bought  or 

horse;  that  the  horse  traveled  a  hundred  sold,  and  did  not  show  that  he  bad  any 

miles  and  back  again,  etc.    Houston  v.  knowledge  of  its  value,  except  such  as 

State,  8  Eng  (13  Ark.)  66.  any  man  of  ordinary  intelligence  might 

The  indictment  in  this  case  charged  be  presumed  to  have.    State  v.  Finch, 

the  value  of  the  lock  stolen  to  be  thirty  70  Iowa  316. 

■  cents.    There  wag  no  distinct  proof  6.  Grant  v.  State,  55  Ala.  201;  Col- 
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Evidence  of  value  is  also  sometimes  important  as  a  fact  neces- 
sary to  fix  the  grade  of  the  offence,1  though  to  place  it  within 
the  higher  grade  it  is  not  always  necessary  to  prove  that  the  value 
of  the  property  exceeded  the  limit  of  the  lower  one.*  For  the 
purpose  of  fixing  the  grade  of  the  offence,  the  market  value  is 
the  true  criterion,8  though  .in  some  States  the  opinion  of  the 
owner  as  to  the  value  of  the  property  to  him  is  also  admissible.4 

Where  the  property  is  proven  to  be  of  some  value,  it  is  suffi- 
cient, even  though  the  alleged  value  is  not  established ; 5  and 
where  the  aggregate  value  of  several  articles  is  alleged,  proof  as 
to  that  of  one  or  more  of  them  may  be  adduced.6 

9.  See  Com.  v.  Byce,  8  Gray  (Mass.) 


lins  v.  People,  39  111.  233;  State  v. 
Moseley,  38  Mo.  380;  Bagley  v.  State, 
3  Tex.  App.  163.  See  State  v.  Ford,  21 
Wis.  610. 

In  the  trial  or  an  indictment  Tor  the 
larceny  of  sundry  United  States  treas- 
ury notes,  or  national  bank  bills,  of  the 
aggregate  value  of  $40,  evidence  that 
the  property  stolen  consisted  of  two 
twenty  dollar  bank  bills,  known  as 
greenbacks,  authorizes  the  jury  to  find 
the  value  of  the  notes  or  bills,  without 
any  independent  proof  thereof.  Duvall 
v.  State,  63  Ala.  12. 

1.  See  DuBois  v.  State,  50  Ala.  139. 

One  who  is  indicted  for  stealing  a 
bank  note,  has  a  right  to  show  that  the 
value  of  such  note  is  less  than  four  dol- 
lars in  gold  coin,  and.  upon  such  proof  is 
punishable  for  petit  larceny  only. 
Broms  v.  Com.,  2  Duv.  (Ky.)  351. 

It  must  have  been  proved,  in  "order  to 
sustain  a  conviction  under  the  27th  sec- 
tion of  the  act  of  Texas  of  1848  (Hart's 
Dig.,  art.  523),  that  the  property  stolen 
was  of  the  value  of  twenty  dollars. 
Langford  v.  State,  8  Tex.  115. 

The  evidence  showed  that  the  prose- 
cutrix handed  the  defendant  a  twenty 
dollar  bill  to  change,  and  that  he,  pre- 
tending that  he  did  not  have  a  suffi- 
ciency of  small  money  to  change  it, 
handed  her  back  a  one  dollar  bill  in- 
stead of  the  twenty  dollar  bill.  Upon 
this  state  of  the  case,  appellant's  coun- 
sel insisted  that  the  amount  actually 
stolen  was  but  f  19,  and  that,  therefore, 
the  conviction  can  be  in  no  event,  for 
an  offence  higher  than  a  misdemeanor. 
But  it  was  held  that  the  argument, 
though  specious,  was  not  sound.  The 
indictment  charged  the  theft  of  the 
twenty  dollar  bill,  and  if  the  evidence 
showed  any  offence  at  all,  it  showed  a 
felony,  because  it  showed  that  the  pros- 
ecutrix lost  the  twenty  dollar  bill,  and 
that  the  defendant  too"k  it.  Walters  v. 
State,  17  Tex.  App.  226;  s.  c,  50  Am. 
Rep.  128. 


461. 

8.  State  v,  Doepke.  68  Mo.  208; 
Martinez  v.  State,  16  Tex.  App.  122. 

In  a  trial  for  the  theft  of  two  hogs  of" 
the  aggregate  value  of  $22,  as  alleged 
in  the  indictment,  the  prosecuting  wit- 
ness swore  that  the  hogs  were  worth 
that  amount.  The  defence,  for  the 
purpose  of  showing  that  the  hogs  were 
not  worth  as  much  as  $20,  and  that  the 
offence  could  not  be  a  felony,  proposed 
to  prove  the  market  value  of  other  hogs 
like  those  in  question.  On  objection  by 
the  State,  the  trial  court  excluded  the 
proof  offered  by  the  defence.  Held, 
that  the  ruling  was  error.  The 
market  value  of  such  hogs,  whether 
they  were  common  .stock  or  fancy,  was 
the  proper  criterion,  and  the  proposed 
proof  was  competent.  Cannon  v. 
State,  18  Tex.  App.  172. 

The  value  of  stolen  property  Is  fixed 
by  rates  prevailing  at  the  time  and 
place  where  the  theft  was  committed, 
and  not  in  some  neighboring  city. 
People  v.  Cole,  54  Mich.  238. 

Defendant  may  show  that  the  mar- 
ket value  of  the  article  which  he  is  in- 
dicted for  stealing,  is  less  than  the 
amount  necessary  to  constitute  a  fel- 
ony, Cannon  v.  State,  18  Tex.  App. 
172. 

In  proving  the  value  of  personal 
clothing,  on  a  trial  for  the  larceny 
thereof,  the  testimony  should  not  bV 
confined  to  current  prices  among  deal- 
ers in  second  hand  clothing.  Pratt  v.. 
State,  35  Ohio  514. 

4.  Martinez  v.  State,  16  Tex.  App- 
122.    See  State  v.  Doepke,  68  Mo.  208. 

5.  Com.  t\  Riggs,  80  Mass.  (14  Gray > 
376;  s.  c,  77  Am.  Dec.  333. 

On  an  indictment  for  larceny  it  is  not 
necessary  to  prove  that  the  amount  of 
property  stolen  is  not  more  than  the 
amount  alleged.  Com.  v.  Gallagher, 
126  Mass.  54. 

6.  An  indictment  for  the  theft  of  a 
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h.  Proof  of  Venue. — The  venue  of  an  offence  must  be 
shown  in  order  to  authorize  a  conviction,1  though  if  the  State 
fail  to  prove  it,  and  it  is  proven  by  the  defendant  in  the  progress 
of  the  trial,  it  is  sufficient.*  This,  like  other  material  parts  of  a 
criminal  act,  should  be  proved  beyond  a  reasonable  doubt.8  If 
the  property  was  stolen  in  another  county  and  brought  by  the 
thief  into  the  county  where  the  venue  is  laid,  that  fact  should  be 
proved.4 

2.  Character  and  Admissibility  of  the  Evidence. — The  proposition 
is  elementary  that  evidence,  to  be  admissible,  must  have  a  tend- 
ency to  prove  or  disprove  the  issue;  this  rule  excludes  proof  of 
collateral  facts  incapable  of  generating  any  reasonable  presump- 
tion or  inference  respecting  the  main  facts.5  Where,  however, 
without  fault  on  the  part  of  the  prosecution,  direct  testimony  is- 
unattainable,  circumstantial  evidence  may  be  resorted  to.6  But, 
whether  direct  or  circumstantial,  the  evidence  in  a  prosecution  for 
theft  should  be  of  a  character  to  repel  the  presumption  of  inno- 
cence, and  lead  the  mind  to  the  conclusion  of  guilt,  beyond  a 


watch  and  chain  from  the  person  of  the 
owner  alleged  the  aggregate  value  of 
the  two  articles.  Held,  not  error  to 
admit  evidence  of  the  value  of  the  watch 
alone.  Bennett  v.  State,  16  Tex.  App. 
236. 

1.  Williams  v.  State,  13  Tex.  App. 
5H- 

Two  slaves  were  stolen,  or  inveigled, 
in  the  State  of  Florida  and  found  in 
Alabama  in  the  possession  of  the  pris- 
oner, who  proved  that  he  had  obtained 
them  from  one  Smith,  by  a  sale,  or 
what  purported  to  be  a  sale,  from 
Smith  to  him.  Held,  that  he  could 
not  be  convicted  on  an  indictment  for 
stealing  the.  slaves  without  proof 
that  they  were  stolen  by  him  in  Florida, 
and  were  brought  by  him  into  Ala- 
bama.   State  v.  Adams,  14  Ala.  486. 

3.  Scott  v.  State,  42  Ark.  73. 
S.  Moye  v.  State,  65  Ga.  754. 

4.  State  v.  Ware,  69  Mo.  332.  But 
see  Gage  v.  State,  22  Tex.  App.  123; 
Williams  v.  State,  11  Tex.  App.  275. 

».  Green  v.  State,  12  Tex.  App.  51; 
State  v.  Carter,  72  N.  Car.  99.  See 
Bennett  v.  State,  52  Ala.  370;  Cherry  v. 
State,  7  Ham.  (Ohio),  pt.  1,  222. 

Where  it  was  not  proved  that  any 
theft  had  been  committed  at  all,  it  was 
held  not  to  be  evidence  to  be  left  to  the 
jury  that  the  party  charged  was  in  a 
room  alone  with  one  asleep  on  a  bed, 
in  the  day  time,  with  money  loose  in 
his  vest  pocket.  Burton  v.  March,  6 
Jones  (N.  Car.)  L.  409. 

Upon  the  trial  of  an  indictment 


against  a  married  woman,  for  larceny, 
evidence  that  her  husband  had  paid  a 
sum  of  money  to  the  prosecutor,  to  pro- 
cure his  absence,  is  inadmissible  on  the 
part  of  the  government,  unless  it  is 
shown  that  the  act  was  done  with  her 
knowledge.  Com.  v-  Robins,  3  Pick. 
(Mass.)  63. 

Where  A  &  B  are  jointly  indicted 
for  larceny,  and  A  is  tried  separately, 
the  State  cannot  prove  the  conduct  of 
B  subsequent  to  the  larceny  and  at  a 
different  place,  and  while  A  was  not 
present.    O'Neil  v.  State,  42  Ind.  346. 

Means  and  Expenditures.— It  is  not 
material  error  to  permit  a  witness  to  be 
asked  whether  defendant  had  any 
visible  means  of  support,  the  answer 
being  that  he  could  not  swear  that  he 
had  not.    People  v.  Herrick,  59  Mich. 

Evidence  of  defendant's  extravagant 
habits  or  of  expenditures  beyond  his 
salary  is  incompetent.  Snapp  v.  Com., 
82  Ky.  173. 

Evidence  that  one  charged  with  lar- 
ceny was  reputed  at  the  time  to  be  a 
person  Of  property  is  inadmissible  in 
his  defence.  Com.  v.  Beaman,  8  Gray 
(Mass.)  497. 

6.  Love  v.  State,  15  Tex.  App.  563; 
Clayton  v.  State,  15  Tex.  App.  348. 

While  circumstantial  proof  may  not  be 
resorted  to  while  direct  proof  is  attain- 
able, the  objection  to  the  circumstantial 
proof  must  be  made,  to  avail,  when  it  is 
offered.  Schultz  v.  State,  20 Tex.  App.. 
308. 
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reasonable  doubt.'  To  this  end,  any  circumstances  throwing 
light  on  the  transaction  or  having  any  bearing  on  the  subject  of 
guilt  may  be  given  in  evidence.* 


1.  Shelton  i:  State,  12  Tex.  App. 
513;  Hardsman  v.  State,  12  Tex.  App. 
350;  McVey  v.  State,  23  Tex.  App. 
659;  s.  c.,  5  S.  W.  174. 

Where  the  evidence  is  unsatisfactory 
and  fails  to  prove  the  guilt  of  the  de- 
fendant without  a  reasonable  doubt,  a 
new  trial  should  be  granted.  Holley  v. 
State,  21  Tex.  App.  156;  Page  #,  State, 
32  Tex.  App.  551. 

2.  State  v.  Gabriel  (Mo.),  5  West 
34°- 

An  illegal  marking  and  branding  of 
an  animal  for  the  purpose  of  appropri- 
ating the  same  will  evidence  a  fraudu- 
lent taking  sufficient  to  constitute  the 
crime  a  theft.  Coward  v.  State,  24  Tex. 
App.  590;  7  S.  W.  332. 

On  trial  of  H  for  theft  of  O's  horse. 
O  testified  that,  on  information  that  P. 
and  C  had  taken  the  horse  away,  he 
followed  them  into  another  county,  ar- 
rested P  and  recovered  the  horse. 
Held,  that  H  should  be  allowed  to 
prove  by  O  that  H  lent  O  the  animal 
ridden  in  pursuit.  Hinds  v.  State,  11 
Tex.  App.  238. 

Possession  of  Burglars' Tools. — Where 
one  is  charged  with  larceny  from  a 
dwelling  house,  it  may  be  shown  that, 
when  arrested,  he  had  burglars'  tools  in 
his  possession  although  the  house  in 
question  was  not  entered  with  them. 
State  v .  Davis,  80  Mo.  53. 

Attempt  to  Escape. — On  a  trial  for 
larceny,  evidence  of  an  attempt  to 
escape  is  admissible  tending  to  show 
guilt.    State  v.  Rodman,  62  Iowa  456. 

In  a  prosecution  for  larceny,  from 
one  who  was  asleep,  evidence  is  ad- 
missible of  what  the  sleeper  said  when 
he  awoke,  if  it  had  no  tendency  to  im- 
plicate any  one,  and  also  evidence  of 
the  resistance  of  the  accused  when  ar- 
rested.   Hall  v.  People,  39  Mich.  717. 

Living  Beyond  One's  Means.  —  Evi- 
dence that  one  has  for  years  been  living 
beyond  his  apparent  means  is  admissible 
as  tending  to  confirm  other  evidence  of 
his  dishonesty  in  appropriating  the 
property  of  his  employer.  Hackett  v. 
King,  90  Mass.  (8  Allen)  144;  s.  c,  85 
Am.  Dec.  695. 

Where,  on  trial  of  an  indictment  for 
stealing  a  team,  the  respondent's  witness 
testified  that  it  was  bought  by  the  re- 
spondent's brother  of  a  stranger,  it  was 
Jield  competent  in  rebuttal  to  show  that 


the  brother  had  previously  failed  in 
business,  and  at  the  time  of  the  alleged 
purchase  had  no  visible  means  of  sup- 
port, and  was  on  the  jail  limits  for 
debt.    State  r.  Cameron,  40  Vt.  555. 

Acts  of  Oodefendants — On  the  trial  of 
an  indictment  for  larceny,  evidence 
that  a  codefendant  led  a  witness  to  the 
stolen  property  is  admissible  to  prove 
when  and  how  it  was  found  without 
proving  a  conspiracy  between  the 
prisoner  and  such  a  defendant.  State 
v.  Bowers,  .  7  Iowa  46. 

On  the  question  of  the  confederacy 
of  several  persons  indicted  for  larceny 
from  the  person,  their  joint  written 
order  for  drawing  the  money  taken  from 
them  by  an  officer  in  charge  of  them 
was  held  admissible.  Wilson  v.  State, 
66  Ga.  591. 

On  a  trial  of  one  of  four  persons  for 
larceny  of  property  found  in  the  pos- 
session of  the  four,  it  was  held  com- 
petent to  show  that  the  four  together 
squatted  on  the  premises,  cut  hay, 
stacked  it  with  cavities,  in  which  the 
stolen  articles  were  found,  were  rela- 
tives, lived  peculiarly,  etc.,  and  that 
three  escaped  after  the  articles  had 
been  identified  by  the  neighbors. 
Lewis  v.  State,  4  Kan.  296. 

After  Occurrences. — A  defendant  on 
trial  for  larceny  may  show  that  he  him- 
self put  the  officer  on  pursuit  of  the 
stolen  property,  in  order  to  establish 
his  innocence.  Pinkard  v.  State,  30 
Ga.  757. 

On  a  trial  for  larceny  a  witness  for 
the  State  was  permitted  to  testify  that, 
in  consequence  of  statements  made  to 
him  by  the  defendant,  he  and  defend- 
ant went  to  a  certain  place  in  the 
woods,  where  defendant  pointed  out 
to  him  the  stolen  property.  State  v. 
Lindsey,  78  N.  C.  499. 

A  telegram  offering  horses  for  sale, 
sent  by  defendant  shortly  after  leaving 
the  place  where  the  larceny  was  com- 
mitted, is  admissible  as  tending  to  prove 
a  desire  to  speedily  dispose  of  the  prop- 
erty and  flee.  State  v.  Espinozei, 
(Nev.)  19  P.  677. 

It  does  not  follow,  because  the  owner 
of  the  stolen  goods  and  his  family  have 
no  knowledge  of  the  fact  that  the 
goods  have  been  stolen,  that  there  is  a 
concealment  of  the  crime  on  the  part  of 
the  thief.   Free  v.  State,  13  Ind.34. 
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a.  Possession  of  the  Stolen  Property. — The  general  rule  is 
that  where  a  larceny  has  been  committed  the  recent  absolute  and 
unexplained  possession  of  the  stolen  goods  raises  a  presumption 
of  the  guilt  of  the  person  having  such  possession  sufficient  to 
warrant  a  conviction,1  though  some  of  the  cases  hold  that  such 
possession  raises  no  legal  presumption,  but  is  merely  a  circum- 
stance to  be  considered  by  the  jury  together  with  the  other  facts 
of  the  case.*    Such  possession  immediately  after  the  theft  may 


Where  it  appeared  on  the  trial  of  an 
indictment  for  the  larceny  of  certain 
pigs  that  the  owner  had  sued  out  a 
possessory  warrant  for  them,  and  had 
notified  the  accused  that  he  intended 
to  carry  the  sow  whose  litter  the  pigs 
were,  up  to  the  trial  of  such  warrant,  to 
see  if  she  would  recognize  the  pigs  as 
hers,  it  was  admissible  for  him  to  testify 
that  the  sow  was  killed  on  the  follow- 
ing night.  Crowell  v.  State,  74  Ga. 
39°- 

1.  Territory  v.  Cario,  1  Ariz.  485; 
Shepherd  v.  State,  44  Ark.  39;  People  v. 
Mahonev,  18  Cal.  180;  People  v.  Kelly, 
28  Cal.  423;  State  v.  Weston,  9  Conn. 
527;  Tilly  v.  State,  21  Fla.  242;  Tuckor 
v.  State,  57  Ga.  503;  Smith  v.  People, 
103  111.  82;  State  v.  Jordan,  69  Iowa 
506;  State  v.  Kelly,  57  Iowa  644;  State 
v.  Hessians,  50 Iowa  135;  State  v.  Daly. 
37  La.  An.  576;  Com.  v.  Deegan,  138 
Mass.  182;  Snowden  v.  State,  62  Miss. 
100;  Foster  v.  State,  52  Miss.  695;  Jones 
v.  State,  30  Miss.  (1  George)  653;  State 
v.  Jennings,  81  Mo.  185;  State  w.Brown, 
75  Mo.  317;  State  v.  Butterfield,  75  Mo. 
297;  State  v.  Creson,  38  Mo.  372;  State 
v.  Gray,  37  Mo.  463;  Hughes  v.  State, 
8  Humph.  (Tenn.)  75;  Mondragon  v. 
State,  33  Tex.  480;  Robinson  v.  State, 
22  Tex.  App.  690;  Roberts  v.  State,  17 
Tex.  App.  82;  Schindler  v.  State,  15 
Tex.  App.  394. 

The  force  of  this  presumption  is  not 
affected  by  the  fact  that  the  property 
was  found  in  the  possession  of  the  de- 
fendant in  a  different  State  from  that 
in  which  it  was  taken.  Graves  v.  State, 
12  Wis.  591. 

The  possession  of  recently  stolen 
property,  unexplained,  affords  presump- 
tive, not  positive  evidence  of  guilt. 
Faulkner  v.  State,  15  Tex.  App.  115. 

It  is  immaterial  whether  it  be  termed 
a  presumption  of  law,  or  a  presumption 
of  fact,  as  both  are  identical  in  meaning. 
State  v.  Kelly,  57  Iowa  644. 

Possession  of  property  recently  stolen 
is  prima  facie  evidence  that  the  person 
in  possession  committed  the  larceny; 
and  the  same  rule  obtains  in  burglary, 


where  the  larceny  was  committed  at 
the  same  time  as  the  burglary.  Smith 
v.  People  (111  ),  1  West  615;  State  7\ 
McAndrews,  15  R.  I  30;  Robinson  v. 
State,  22  Tex.  App.  690. 

The  possession  of  the  stolen  property 
soon  after  the  larceny  is  prima  facie 
evidence  of  guilty  possession;  and  if 
unexplained  either  by  direct  evidence, 
or  by  the  attending  circumstances,  or 
by  the  character  and  habits  of  life  of  the 
possessor,  or  otherwise,  it  is  conclusive. 
State  v.  Bruin,  34  Mo.  537. 

Assertion  of  Claim. —  Possession  of 
stolen  property,  whether  recent  or  re- 
mote, is  a  circumstance  admissible  in 
evidence,  to  be  considered  by  the  jury 
in  connection  with  the  other  proof  in 
the  case.  But,  to  warrant  the  inference 
of  guilt  from  possession  alone,  the  pos- 
session must  be  a  personal  one;  must 
be  recent  and  unexplained;  and  must 
involve  a  distinct  and  conscious  asser- 
tion of  claim  by  the  possessor.  Lehman 
v.  State,  18  Tex.  App.  174;  s.  c,  5  Am. 
Rep.  208. 

In  Missouri,  where  the  evidence 
shows  that  the  character  of  the  defend- 
ant was  not  good,  the  recent  possession 
of  stolen  property  is  presumptive  evi- 
dence of  guilt,  and  if  he  fails  to  account 
for  the  possession,  this  presumption  be- 
comes conclusive.  State  v.  Kennedy, 
(Mo.)  4  West.  363. 

Summing  Up.— -Counsel  in  summing 
up  in  a  larceny  case,  may  properly  com- 
ment on  the  presumption  of  guilt  arising 
from  unexplained  possession,  even 
though  the  comments  do  not  state  the 
law  with  technical  accuracy.  McLain  v. 
State,  18  Neb.  154. 

2.  People  v.  Fagan,  66  Cal.  534;  Peo- 
ple v .  Gassaway,  23  Cal.  51;  Stater'. 
Hodge,  50  N.  H.  510;  Truax  v.  State,  12 
Tex.  App.  230;  Ingalls  v.  State,  48 
Wis.  647;  and  see  State  v.  Snell,  46 
Wis.  524. 

The  law  does  under  any  circum- 
stances make  the  possession  of  stolen 
property  conclusive  proof  of  guilt. 
Stokes  v .  State,  58  Miss.  677. 

Possession  of  property  recently  stolen, 
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be  almost  conclusive  of  guilt,  but  the  presumption  usually  weak- 
ens as  the  period  of  time  between  the  theft  and  the  possession 
increases,1  though  the  length  of  time  necessary  to  defeat  the  pre- 
sumption depends  upon  the  circumstances  of  each  particular 
case.* 

unexplained,  is  evidence  of  guilt  to  go 
before  a  jurv  for  their  consideration. 
In,  this  6ense  it  is  prima  facie  evidence; 
but  not  in  the  sense  that  it  is  such  evi- 
dence as  must  compel  the  jury  to 
convict  unless  it  be  rebutted.  The  pre- 
sumption that  the  person  in  whose  pos- 
session the  stolen  property  is  found,  is 
the  thief,  is  not  one  at  common  law, 
and  a  weak  one  in  fact — is  not  at 
all  conclusive,  and  of  itself,  is  not  suf- 
ficient for  a  conviction.  Boykin  v. 
State,  34  Ark.  443. 

The  single  circumstance  that  the 
stolen  property  was  in  the  possession  of 
the  accused  within  a  few  days  from  the 
time  it  was  taken  is  not  sufficient  to  jus- 
tify a  conviction  of  larceny.  People  v. 
Svvinford,  57  Cal.  86. 

1.  White  v.  State,  72  Ala.  195;  Com. 
v.  Montgomery,  11  Mete.  (Mass.)  (34; 
s.  c,  45  Am.  Dec.  227;  Cablick  v.  Peo- 
ple, 40  Mich.  292;  Bilote  v.  State,  36 
Miss.  96;  s.  c,  72  Am.  Dec.  163;  State 
v.  Wolff,  15  Mo.  168;  State  v.  Rights, 
82  N.  Car.  675;  State  v.  Williams,  9 
Ired.  (N.  Car.)  140. 

Possession  of  a  stolen  article  raises  a 
presumption  of  theft  by  the  possessor 
.only  in  case  such  possession  is  so  re- 
cent after  the  theft  that  the  possessor 
could  not  well  have  come  by  it  except 
by  stealing  it.  Gregory  v.  Richards,  8 
Jones  (N.  Car.)  L.  410.  See  State  v. 
Floyd,  15  Mo.  349. 

Not  Conclusive. — Unexplained  posses- 
sion of  recently  stolen  property  raises  a 
presumption  of  fact  that  the  possessor 
is  the  thief,  which  presumption,  how- 
ever, is  not  conclusive,  because  of  the 
failure  to  reconcile  to  possession  with 
innocence.  State  v.  Kelly,  9  Mo.  App. 
512. 

What  Is  Sufficiently  Recent. — Posses- 
sion of  stolen  goods  a  day  and  a  half 
after  the  theft,  with  no  attempt  to  ex- 
plain the  possession  on  arrest  and  no 
proof  of  good  character,  will  support  a 
conviction.  Brown  v.  State,  59  Ga.  456. 

The  lapse  of  two  months,  between 
the  loss  of  articles  stolen  and  the  find- 
ing of  them,  is  not  sufficient  to  rebut  a 
presumption  of  guilt  arising  from  their 
being  found  in  the  defendant's  posses- 
sion. State  v .  Bennett,  Const.  (S.  Car.) 
.692. 


What  Is  Too  Remote. — The  possession 
of  stolen  property  five  or  six  months 
after  its  theft,  is  not  sufficiently  recent 
to  raise  a  presumption  that  its  possessor 
stole  it.  Vaughn  v.  State,  17  Tex. 
App.  562. 

The  possession  of  stolen  property,  to 
raise  the  presumption  of  guilt,  must  be 
recent.  Proof  that  defendant  had  in  his 
possession  and  publicly  used  prop- 
erty which  had  been  stolen  two  years 
before  is  not  sufficient.    Beck  v.  State, 

44  Tex-  43°- 

It  has  been  correctly  held  in  Texas 
that  "that  possession  of" stolen  property, 
five  months  after  the  theft,  is  not  suf- 
ficiently recent  to  raise  the  presump- 
tion that  the  party  in  possession  of  the 
goods  is  the  thief.''  Also  that  "posses- 
sion of  stolen  property  to  raise  a  pre- 
sumption of  guilt  must  be  recent" 
Bragg  v.  State,  17  Tex.  App.  219. 

On  a  trial  occurring  January  17th, 
1868,  held,  that  evidence  that  the 
property  charged  to  have  been  stolen, 
was  lost  "about"  eighteen  months  be- 
fore the  trial,  and  that  "some  months 
afterwards"  it  was  found  in  the  posses- 
sion of  the  party  to  whom  the  defend- 
ant had  sold  it,  was  too  indefinite  to 
warrant  a  conviction  under  a  law 
passed  June  28th,  1867.  Sloan  v.  Peo- 
ple, 47  111.  76. 

3.  Jones  v.  State,  26  Miss.  247;  State 
v.  Lange,  59  Mo.  418;  Engleman  v. 
State,  2  Ind.  91;  s.  c  ,  52  Am.  Dec.  494. 

Where  defendant  is  not  found  in 
possession  after  the  loss  (here  eighteen 
months),  it  is  a  light  or  rash  presump- 
tion, and  not  sufficient  to  warrant  con- 
viction, unless  the  attending  circum- 
stances tend  to  implicate  the  defendant 
in  the  larceny,  as  where  he  makes  false 
statements  in  respect  to  his  possession. 
State  v.  Jennett,  88  N.  Car.  665.  See 
State  v.  Rights,  82  N.  Car.  675. 

Mere  possession  of  stolen  property 
by  the  prisoner,  although  evidence  for 
the  jury,  does  not  raise  a  conclusive 
presumption  of  the  prisoner's  guilt- 
Nor  is  the  prisoner  bound  to  produce 
explanatory  evidence  of  such  possession. 
The  jury  must  look  to  all  the  proof  in 
the  case,  to  determine  whether  any  in- 
ference of  guilt  arising  from  the 
possession  is  counterbalanced.  Curtis 
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The  mere  possession  of  stolen  goods,  not  shown  to  be  recent, 
though  it  is  not,  alone,  enough  to  justify  a  conviction,1  is,  never- 
theless, admissible  in  evidence  to  be  considered  in  connection  with 
the  other  circumstances  of  the  case  ;*  and  whether  such  evidence 
is  strong,  or  only  slight,  is  a  question  for  the  jury  to  determine.* 

The  possession  of  a  part  of  the  stolen  property  in  connection 
with  other  circumstances  may  justify  a  conviction,4  and  posses- 


v.  State,  6  Coldw.  (Tenn  )  9.  Compare 
State  v.  Brady,  27  Iowa  120;  Billard  v. 
State,  30  Tex.  367. 

Mere  possession  of  stolen  goods  is 
not  sufficient  to  justify  a  conviction  of 
the  possessor,  when  it  "is  shown  that  he 
did  not  make  any  attempt  at  conceal- 
ment, but  openly  exposed  the  goods 
under  circumstances  which  might  lead 
to  their  recovery  by  the  owner.  Jones 
v.  State,  30  Miss.  653;  s.  c.,64  Am.  Dec. 
»7S- 

1.  Boykin  v.  State,  34  Ark.  443;  Shep- 
herd v.  State,  44  Ark.  39;  People  v. 
Ah  Ki,  20  Cal.  177;  People  v.  Cham- 
bers, 18  Cal.  382;  Warren  v.  State,  1 
Iowa  (Greene)  106;  Com.  v.  Mont- 
gomery, 11  Mete.  (Mass.)  534;  State  v. 
Jeannett,  88  N.  Car.  665;  Yates  v. 
State,  37  Tex.  202;  State  v.  Reece,  27 
W.  Va.  375,  Heed  v.  State,  25  Wis.  421. 

The  possession  of  a  stolen  animal 
without  a  bill  of  sale  does  not  alone, 
^prima  facie,  show  guilt.    Schindler  v. 
State,  15  Tex.  App.  394. 

The  mere  possession  of  goods  which 
had  been  actually  lost  does  not  furnish 
any  conclusive  or  prima  facie  proof  of 
guilt.  Of  itself  it  does  not  raise  the 
suspicion  of  guilt.  Hunt  v.  Com.,  13 
Gratt.  (Va.)  757. 

3.  Johnson  v.  State,  47  Ala.  62; 
People  v.  Ah  Ki.  20  Cal.  177;  Engle- 
man  v.  State,  2  Ind.  91;  s.  c,  52  Am. 
Dec.  494;  State  v.  Pennyman,  68  Iowa 
216;  Garcia  v.  State,  26  Tex.  209;  s.  c, 
82  Am.  Dec.  605;  State  v.  Johnson,  1 
Winst.  (N.  Car.)  L.  238;  s.  c,  86  Am. 
Dec.  434;  State  v.  Shaw,  4  Jones  (N. 
Car.)  L.  440;  State  v.  Kinman,  7  Rich. 
(S.  Car.)  497;  Gates  v.  State,  37  Tex. 
202;  State  v .  Reece,  27  W.  Va.  375. 

Possession  of  stolen  property  is  not 
alone  sufficient  to  warrant  a  conviction 
of  larceny,  but  must  be  aided  by  proof 
of  other  circumstances  naturally  tend- 
ing to  excite  suspicion  against  the  de- 
fendant, and  to  corroborate  the  infer- 
ence arising  from  the  possession.  People 
v.  Chambers,  18  Cal.  382. 

The  fact  that  two  assumed  cattle 
buyers  were  found  in  possession  of  four 


cattle,  as  to  the  ownership  whereof  they 
had  a  day  or  two  before  made  enquiry, 
and  been  informed  that  the  cattle  were 
estrays,  held  to  raise  a  strong  presump- 
tion of  theft.  Lowe  v.  State,  11  Tex. 
App.  253. 

After  evidence  of  a  larceny  had  been 
given,  on  the  trial  of  an  indictment  for 
stealing  a  package  of  bank  bills  in  De- 
cember, it  was  held  that  evidence  that 
two  of  the  bills  (which  were  identified), 
each  of  the  denomination  of  one  hun- 
dred dollars,  were  in  the  defendant's 
possession,  one  of  them  in  March  and 
the  other  in  April  following,  might  be 
submitted  to  the  jury,  and  that  they 
might  infer  therefrom,  and  from  accom- 
panying circumstances,  that  he  stole 
the  whole  package.    Com.  v.  Mont- 

f ornery,  11  Mete.  (Mass.)  534.  See 
'eople  v.  McCallam,  103  N.  Y.  587;  5 
Cent.  611. 

Although  the  possession  of  money 
recently  stolen  is  usually  slight  weight 
as  evidence  to  prove  the  guilt  of  the 
person  in  whose  possession  it  is  found, 
yet  if  the  money  is  of  a  kind  rarely  in 
circulation  at  the  place,  and  consists  of 
a  combination  of  pieces,  such  as  Chilian 
half  ounces  and  a  6ingle  Peruvian 
ounce,  its  value  as  evidence  is  largely 
increased.  People  v.  Getty,  49  Cal.  581. 

3.  People  v.  Titherington,  59  Cal. 
598. 

4.  State  v.  Buckley,  60  Iowa  471; 
State  v .  Phelps,  91  Mo.  478;  State  v. 
Beatty  (Mo.),  7  West  281;  Snowden  v. 
State,  62  Miss.  100. 

On  a  charge  of  shop  breaking  and 
larceny  possession  of  part  of  the  stolen 
goods  is  prima  facie  evidence  both  of 
the  larceny  of  the  whole  property 
stolen  and  of  the  breaking  and  enter- 
ing.   Com.  v.  Millard,  1  Mass.  6. 

On  the  trial  of  an  indictment  for  lar- 
ceny of  a  steer,  the  property  of  one  K, 
evidence  was  offered  to  show  that  the 
defendant,  immediately  after  he  ascer- 
tained that  he  had  sent  off,  among  other 
cattle,  a  steer  which  was  possibly  the 
property  of  K,  offered  and  paid  to  K 
the  value  of  the  steer,  held  that  it 
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sion  by  one  engaged  in  the  common  design  is  competent  evidence 
against  the  defendant ; 1  but  the  possession  of  stolen  property 
other  than  that  described  in  the  indictment  cannot  be  proven  un- 
less it  was  taken  at  the  same  time  by  the  same  person  and  found 
with  it* 

Where  possession  only  is  relied  upon,  it  must  be  personal, 
exclusive,  and  with  a  conscious  assertion  of  property ; 3  but  it 
need  not  be  so  in  order  to  constitute  a  circumstance  tending  to 
show  guilt  ;4  and  whether  the  circumstances  are  such  as  amount 
to  a  possession,  is  a  question  for  the  jury  to  determine.5 


was  admissible.  Hall  i\  State,  34  Ga.  208. 

1.  State  v.  Wohlinan,  34  Mo.  482; 
s.  c..  86  Am.  Dec.  117. 

The  possession  of  stolen  goods  soon 
after  the  theft,  which  raises  the  pre- 
sumption of  guilt,  may  be  a  joint 
possession  of  two  or  more  persons;  but 
it  is  necessary  that  it  be  an  actual 
possession  on  the  part  of  the  person 
charged  with  the  theft.  State  v.  Ray- 
mond, 46  Conn.  345. 

If  defendant  and  his  wife  were  to- 
gether when  the  goods  were  stolen, 
participating  in  the  larceny,  the  posses- 
sion of*  the  goods  by  one  of  them,  re- 
cently after  the  theft,  is  criminating 
evidence  against  both.  State  v.  Phelps 
(Mo.),  8  West.  724. 

Where  two  persons  were  indicted  for 
theft  and  one  put  upon  trial,  and  the 
testimony  showed  that  the  accused  was 
present  only  as  a  hired  hand  of  his  co- 
defendant,  held  that  it  devolved  on  the 
State  to  prove,  in  order  to  convict  upon 
evidence  of  the  recent  joint  possession 
of  the  parties  indicted,  of  the  stolen 
property,  that  the  defendant  had  knowl- 
edge that  the  taking  was  illegal,  or  that 
the  circumstances  were  such  as  to 
charge  him  with  such  notice.  Ivey  v. 
State.  43  Tex.  425. 

2.  Com.  v.  Riggs,  14  Gray  (Mass.) 
376;  Ivey  v .  State,  43  Tex.  425. 

3.  Robinson  v.  State.  22  Tex.  App. 
690;  Lehman  r.  State,  18  Tex.  App.  174; 
e.  c,  51  Am.  Rep.  298. 

Where  a  trunk  stood  in  a  family 
room,  and  could  be  opened  by  a  key  to 
a  cupboard  in  the  room,  and  the  prose- 
cuting witness  and  others  had  access  to 
the  trunk,  the  defendant's  possession  of 
the  articles  is  not  exclusive,  so  as  to 
raise  a  presumption  of  guilt  from 
possession  of  the  stolen  property.  State 
v.  Castor,  93  Mo.  242;  11  West  918;  5 
S.  W.  906. 

The  mere  fact  that  stolen  hides  were 
found  in  defendant's  barn,  which  was 
shown  to  be  open  to  anyone  choosing  to 


enter  it,  will  not  justify  an  inference  of 
guilt;  and  until  defendant's  declaration 
that  he  knew  nothing  about  the  hides 
being  there  is  shown  to  be  false,  he  is 
not  called  upon  to  make  explanation  as 
to  how  the  hides  came  there.  People 
v.  Hurley,  60  Cal.  74;  s.c,  44  Am.  Rep. 
SS- 

Denial. — When  a  party,  having  pos- 
session of  stolen  goods,  denies  it,  it  is 
not  a  presumption  of  guilt  if  the  denial 
results  from  a  misunderstanding.  Sar- 
torious  v.  State,  24  Miss.  602. 

Identification  Necessary. — Testimony 
that  goods  were  produced  in  conse- 
quence of  charging  the  prisoner  with 
stealing  them  is  inadmissible,  unless  the 
goods  are  shown  to  have  been  in  the 
prisoner's  possession  and  are  identified 
with  those  stolen.  Beloit  v.  State,  36 
Miss.  96;  s.  c,  72  Am.  Dec.  163. 

4.  State  v.  Pennyman,  68  Iowa  216. 

B.  State  v.  Brewster.  7  Vt.  122. 

On  a  trial  for  larceny,  proof  that  the 
stolen  goods  were  found  concealed  be- 
neath clothing,  in  the  false  bottom  of  a 
bureau  drawer,  which  defendant  ac- 
knowledged to  be  his,  and  of  which  he 
kept  the  key,  if  unexplained,  is  suf- 
ficient proof  that  the  goods  were  found  in 
the  defendant's  possession  to  support  a 
conviction  on  that  point  State  v. 
Kring,  1  Mo.  App.  438. 

Property  proved  to  have  been  stolen 
found  in  a  house  occupied  exclusively 
by  the  defendant  and  his  wife  is  found 
in  the  possession  of  the  defendant,  and 
such  possession  is  evidence  to  prove  the 
defendant  guilty  of  the  larceny.  State 
v.  Johnson,  1  Winst.  (N.  Car.)  No.  1, 
238. 

Defendant  pastured  cattle  for  T. 
The  cattle  escaped  and  returned  to  T, 
together  with  two  others,  which  defend- 
ant sold  as  his  own  to  T.  Held,  tliat 
these  facts  tended  to  show  possession 
on  defendant's  part  of  the  two  cattle 
thus  sold  by  him.  State  v.  Jackson, 
86  Mo.  18. 
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The  presumption  of  guilt  arising  from  the  possession  of  re- 
cently stolen  property  is  one  of  fact,  not  of  law,1  and  the  burden 
of  proof  to  rebut  the  presumption  is  cast  upon  the  defendant.8 
This  presumption  does  not  apply  where  other  evidence  must  be 
resorted  to  to  support  the  conclusion,8  and  it  is  not  confined  to 
theft,  but  may  be  applied  even  in  cases  where  the  highest  penal- 
ties are  inflictod.4 

(i)  Explanation  of  Defendant's  Possession. — Any  reasonable  ex- 
planation of  the  defendant's  possession  of  stolen  property  made 
by  him  when  his  right  to  the  property  is  first  questioned  is  ad- 
missible in  his  defence.5    If  such  explanation  is  made  when  the 


Possession  in  Another  County.—  Where 
the  State  had  not  vet  concluded  its  tes- 
timony, testimony  that  the  stolen  prop- 
erty was  seen  in  defendant's  possession 
in  another  county  is  competent.  People 
v.  La  Munion  ( Mich.).  7  West.  893. 

Papers  directed  to  the  defendant  and 
found  in  the  trunk  containing  the  goods 
alleged  to  have  been  stolen,  may  be  ex- 
hibited on  the  trial,  although  their  tend- 
ency be  to  show  facts  irrelevant  and 
prejudicial  to  the  defendant,  the  judge 
instructing  the  jury  to  regard  them  only 
as  evidence  of  the  defendant's  connec- 
tion with  the  trunk.  State  v.  Lull,  37 
Me.  (2  Heath)  246. 

1.  People  v.  Titherington,  59  Cal. 
598;  Bailey  v.  State,  52  Ind.  462;  State 
v.  Walker,  41  Iowa  ^17;  State  v.  Jor- 
dan, 69  Iowa  506;  Com.  v.  Randall,  119 
Mass.  107;  Davis  v.  State,  50  Miss.  86; 
State  v.  En.,  10  Nev.  277;  State  v. 
Hale,  12  Oreg.  352;  Barnes  v.  State,  43 
Tex.  98;  Ayres  v.  State,  21  Tex.  App. 
399;  State  v.  Heaton,  23  W.  Va.  773; 
Graves  v.  State,  12  Wis.  591.  But  see 
State  v.  Kelly,  73  Mo.  608,  in  which  the 
presumption  is  held  to  be  one  of  law 
and  conclusive  unless  rebutted. 

What  is  such  a  recent  possession  of 
stolen  property  as  to  raise  a  presump- 
tion "of  fact  that  a  person,  in  whose  pos- 
session such  property  is  found,  stole  it, 
is  a  question  for  the  jury,  and  depends 
upon  the  nature  of  the  property  and  the 
circumstances  of  the  particular  case. 
Price  v.  State,  2t  Gratt.  (Va.)  846. 

Where  defendant  is  found  in  pos- 
session of  stolen  property  some  time 
after  the  larceny,  and  refuses  to  account 
therefor,  it  is  a  probable  presumption, 
and  a  question  of  fact  for  the  jury. 
State  v.  Jennett,  88  N.  Car.  665. 

The  possession  of  the  stolen  goods  is 
a  circumstance  to  be  left  to  the  consid- 
eration of  the  jury,  in  the  charge  of  the 
judge,  in  a  prosecution  for  theft.  State 

12  C.  of  L. — 54  8 


v.  Williams,  2  Jones  Law  (N.  Car.) 
194. 

2.  Territory  v.  Casto.  t  Ariz.  4S5; 
People  r.  Mahoney,  18  Cal.  180;  State 
v.  Weston,  9  Conn.  527;  Tilly  v.  State, 

21  Fla.  242;  Smith  v.  People,  103  111. 
82;  State  x'.  Jordan,  69  Iowa  506;  State 
v.  Buckley,  60  Iowa  471;  State  v.  Hes- 
sians, 50  Iowa  135;  State  v.  Daly,  37 
La.  An.  576;  Hughes  v.  State,  8 
Humph.  (Tenn.)  75;  Robinson  v.  State, 

22  Tex.  App.  690;  Schindler  v.  State, 
15  Tex.  App.  394.  But  see  People  v. 
Antonio,  27  Cal.  404. 

If  stolen  property  is  traced  to  the 
possession  of  a  party,  and  that  posses- 
sion is  shown  to  hie  recent,  he  must 
show  that  he  came  lawfully  by  it,  or 
the  law  will  consider  him  the  thief. 
Mondragon  v.  State,  33  Tex.  480. 

In  Missouri,  where  a  defendant 
charged  with  larceny  is  proved  to  have 
had  the  stolen  goods  in  his  possession 
shortly  after  the  larceny  was  com- 
mitted, he  is  bound  to  explain  such 
possession,  in  order  to  remove  its  effect 
as  a  circumstance  going  to  prove  his 
guilt.  People  v.  Kelly,  28  Cal.  423; 
State  v.  Creson,  38  Mo.  372;  State  v. 
Gray,  37  Mo.  463. 

Where  "property  has  been  stolen,  and 
recently  thereafter  it  is  found  in  the 
possession  of  another,  such  person  is 
presumed  to  be  the  thief,  and  in  the  ab- 
sence of  other  rebutting  evidence,  if  he 
fail  to  account  for  his  possession  of  such 
property  in  a  manner  consistent  with 
his  innocence,  this  presumption  be- 
comes conclusive  against  him.  Slate 
v.  Jennings,  81  Mo.  185. 

8.  State  v.  Graves,  72  N.  Car.  482. 

4.  State  v .  Babb.  76  Mo  501. 

5.  Payne  v.  State,  57  Miss.  348;  York 
v.  State,  17  Tex.  App.  441;  Castellow 
v .  State,  15  Tex.  App.  551,  Taylor  v. 
State,  15  Tex.  App.  356. 

The  admissions  or  declarations  of  one 
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property  is  first  found  in  his  possession,1  or  even  upon  his  arrest  * 
it  is,  as  a  general  rule,  competent  evidence ;  but  it  is  otherwise  if 
he  has  parted  with  the  property,8  unless  no  previous  opportunity 
for  such  explanation  had  occurred.4 

Any  circumstances  which  have  a  legitimate  and  proper  bearing 
on  the  question  as  to  how  the  accused  came  to  have  possession 
of  the  property  is  admissible  for  that  purpose,5  as  evidence  of  a 
purchase,6  of  an  alibi,7  or  of  any  circumstances  tending  to  show 


accused  of  larceny,  in  explanation  of 
his  possession,  must  be  restricted  to  the 
time  when  he  was  first  found  in  posses- 
sion, or  first  ascertained  that  his  right 
was  questioned.  Hampton  v.  State,  5 
Tex.  App.  463. 

When  the  possession  of  recently 
stolen  property  is  relied  on  as  incul- 
patory of  the  accused,  his  explanation 
thereof  is  admissible  in  his  behalf 
though  given  after  he  had  parted  with 
the  possession,  provided  it  was  given  on 
the  first  occasion  for  an  explanation 
from  him.  It  is  not  material  that  the 
first  occasion  did  not  present  itself  until 
three  or  four  weeks  after  he  had  parted 
with  the  possession.  Anderson  v.  State, 
11  Tex.  App.  576. 

Res  gertss. —  Where  the  only  evi- 
dence of  theft  is  the  defendant's  posses- 
sion of  the  property,  his  declarations 
respecting  the  possession,  when  he  was 
first  charged  by  the  owner,  are  admis- 
sible as  explaining  that  possession, 
and  therefore  part  of  the  res  gestae. 
Walker  v.  State,  28  Ga.  254. 

1.  Childress  v.  State,  10  Tex.  App. 
69S;  Perry  v.  State,  41  Tex.  485;  Ward 
v.  State,  51  Tex.  611;  Gilbraith  v.  State, 
41  Tex.  567. 

Any  explanation  which  the  party 
found  in  possession  of  stolen  property 
gives,  at  the  time,  as  to  the  nature  and 
extent  of  his  possession  and  how  he  came 
by  it,  is  evidence,  either  for  or  against 
him.  Shackleford  v.  State,  2  Tex.  App. 
385. 

2.  Castellow  v.  State,  15  Tex.  App. 
551;  Taylor  v.  State,  15  Tex.  App.  356. 

8.  Childress  v.  State,  10  Tex.  App. 

698. 

4.  Taylor  v.  State,  15  Tex.  App.  356; 
Anderson  v.  State,  11  Tex.  App.  576. 

6.  Way  v.  State,  35  Ind.  409;  Jones  v. 
State,  30  Miss.  653;  6.  c.  64  Am.  Dec. 
175;  Garcia  v.  State,  26  Tex.  209;  s.  c, 
82  Am.  Dec.  605. 

In  a  prosecution  for  the  theft  of  a 
mare,  the  defendant  proposed  to  prove 
by  a  witness  that  at  the  time  he,  the  de- 
fendant, returned  on  the  morning  that  he 


went  out  to  hunt  his  two  horses,  and 
after  he  returned  to  the  K  ranch,  he 
stated  to  the  witness  that  he,  defendant, 
had  failed  to  find  but  one  of  his  horses; 
that  some  person  had  taken  his  other 
horse,  and  that  he  found  the  mare  in 
question  with  his  horse  that  was  not 
taken;  that  he  intended  to  take  the  said 
mare  to  Uvalde  and  see  if  he  could  not 
find  her  owner;  that  he  supposed  that 
the  person  who  took  his  missing  horse 
left  the  mare  with  his  other  horse;  that 
if  he  could  find  the  mare's  owner  in 
Uvalde  county  he  would  deliver  up  the 
animal,  and  that  he,  the  defendant,  did 
not  claim  the  mare.  Held,  that  while 
not  technically  res  gestuc,  the  proposed 
evidence  was  competent  not  only  to 
show  the  character  of  the  defendant's 
possession,  but  the  defendant's  intent 
in  connection  with  his  possession; 
wherefore  the  court  erred  in  excluding 
the  proposed  evidence.  Sattillo  r. 
State,  16  Tex.  App.  249. 

6.  Jones  v.  People,  12  111.  259;  Terri- 
tory v.  Woolsey.  3  Utah  470. 

A,  jointly  indicted  with  B,  for  theft 
of  an  estray  cow,  was  tried  first  and  ac- 
quitted. Held  that  B  on  his  trial  might 
prove  by  C  that  when  A  and  B  were 
first  found  in  possession  of  the  cow  A 
claimed  it  as  his  property.  Shelton  v. 
State,  1 1  Tex.  App.  36.  Com  fare  Knox 
v.  State,  11  Tex.  App.  148. 

One  who  found  a  mule  in  the  posses- 
sion of  a  stranger  claiming  ownership, 
and  in  good  faith  bought  it,  the  evi- 
dence thereof,  and  that  the  mule  was  a 
stolen  one,  held  to  be  insufficient  tocon- 
vict  the  buyer  of  larceny.  State  v. 
Boone,  70  Mo.  649. 

Evidence  which  fails  to  establish  the 
ownership  in  another  than  the  accused, 
who  adduces  proof  that  it  was  his  prop- 
erty, is  insufficient  to  support  a  con- 
viction. Benton  v.  State,  21  Tex.  App. 
554- 

7.  State  v.  Sidney,  74  Mo.  390. 

Under  an  indictment  for  larceny,  de- 
fendant may  prove  conversations  with 
himself  and  in  his  presence,  tending  to 
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an  honest  intent  in  acquiring  the  possession.1  But  evidence  of 
■an  illegal  custom,*  or  of  circumstances  having  only  an  indirect  or 
remote  bearing  on  the  character  of  the  possession,*  is  inadmis- 
sible ;  and  declarations  of  the  accused  as  to  the  character  of  his 
possession  are  not  admissible  unless  such  possession  and  acts  of 
■ownership  at  the  time  of  such  declarations  are  first  proven.4 

If,  however,  the  defendant  fails  to  give  an  explanation  of  his 
possession  when  the  proper  occasion  presents  itself,  he  is  not 
thereby  precluded  from  proving  facts  showing  that  his  connec- 
tion with  the  stolen  property  was  innocent.* 

Where  the  defendant  offers  a  natural,  probable  and  reasonable 
■explanation  of  his  possession  of  the  stolen  property,  it  operates 
to  rebut  the  presumption  of  guilt  which  arises  from  his  posses- 
sion, and  casts  the  burden  of  proof  on  the  prosecution  to  estab- 
Jish  its  falsity.6   Such  falsity  is  not  established  by  the  introduc- 


=show  that  he  took  possession  of  the 
goods  under  the  honest  belief  that  he 
was  acting  as  the  agent  for  the  real 
•owner.  Chambers  v.  State,  62  Miss. 
10S. 

1.  A  person  charged  with  larceny  may 
•explain  his  possession  of  the  stolen 
property  by  showing  what  was  said  to 
-him  at  the  time  he  acquired  posses- 
sion. State  v,  Jordan,  69  Iowa  506; 
si)  N.  W.  430. 

Explanation  by  Another.  —  Where 
one,  called  on  to  explain  his  possession 
of  stolen  property,  asks  a  person  pres- 
ent to  speak  for  him,  the  explanation  is 
•entitled  to  the  same  weight  as  though 
■made  by  himself.  Windham  v.  State, 
19  Tex.  App.  413. 

2.  Com.  v.  Doane,  1  Cush.  (Mass.)  5. 

3.  The  defendant  indicted  for  the 
larceny  of  a  harness  claimed  to  have  pur- 
chased it.  Held,  that  the  court  proper- 
ly excluded  testimony  of  defendant  as 
to  a  conversation  had  by  him  with  the 
«eller  two  days  prior  to  the  date  of  the 
sale,  as  it  had  no  tendency  to  prove  the 
sale  two  days  later,  which  defendant 
sought  to  establish.  State  v.  Schaffer, 
70  Iowa  371;  s.  c,  30  N.  W.  639. 

On  the  trial  of  an  indictment  for  en- 
tering a  house  and  stealing  therefrom  a 

-coat,  it  was  shown  on#the  part  of  the 

.government  that  the  coat  had  been 
stolen  at  a  particular  time  and  soon  af- 
terwards   was    seen   on    the  back 

of  the  defendant.  Held,  that  it 
was  inadmissible  on  the  part  of  the  de- 
fendant to  introduce  evidence  showing 

that  it  was  common  for  workmen  in  the 
vicinity  to  buy  second  hand  coats. 

•State  v.  Staples,  47  N.  H.  113. 

On  the  trial  of  a  prisoner  charged 


with  the  larceny  of  a  horse,  evidence  is 
inadmissible  on  behalf  of  the  prisoner  to 
show  that  within  the  previous  six 
months,  and  before  the  theft,  he  had  ap- 
plied to  a  witness  to  purchase  a  horse, 
to  corroborate  a  defence  set  up  that  the 
prisoner  purchased  the  horse  alleged  to 
have  been  stolen.  Foster  v.  People,  18 
Mich.  266. 

Where  bills  of  the  denomination  of 
the  money  stolen  were  found  in  the 
possession  of  one  of  the  defendants  it 
was  not  competent,  in  explanation  of 
such  possession,  to  show  that  such  de- 
fendant had  bills  of  such  denomination 
two  or  three  months  before,  unless  the 
money  then  had  was  shown  to  be  iden- 
tical with  the  money  had  after  the  lar- 
ceny.   State  v.  Graham,  65  Iowa  617. 

The  declarations  of  the  accused,  made 
after  the  chattel  came  into  his  posses- 
sion, that  he  found  it  cast  aside  and  out 
of  repairs,  held  to  be  inadmissible  to 
disprove  felonious  intent.  State  v.  Pet- 
tis, 63  Me.  124. 

4.  Cameron  v.  State,  44  Tex.  652. 

5.  Harrisf.  State.  15  Tex.  App.  411; 
Taylor  v.  State,  15  Tex.  App.  356. 

6.  Jones  v.  State,  30  Miss.  (1 
George)  653;.  Brothers  v.  State,  22 
Tex.  App.  447;  Clark  v.  State,  22 
Tex.  App.  599;  Hart  v.  State,  22  Tex. 
App.  563;  8.  c,  3  S.  W.  741;  Shultz  v. 
State,  22  Tex.  App.  16;  s.  c,  2  S.  W. 
599;  Vaughn  v.  State,  21  Tex.  App. 
573;  Miller  v.  State,  18  Tex.  App.  34; 
York  v.  State,  17  Tex.  App.  441;  Rob- 
erts v.  State,  17  Tex.  App.  82;  Ross  v. 
State,  16  Tex.  App.  554;  Harris  v. 
State,  15  Tex.  App.  411;  Irvine.  State, 
13  Tex.  App.  499;  compare  Sitterlee  v. 
State,  13  Tex.  App.  587. 
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tion  of  uncertain  and  indefinite  evidence,1  or  by  the  impeachment 
of  a  witness  who  gave  evidence  in  support  of  the  explanation;* 
but  an  explanation  is  not  necessarily  deemed  to  be  true  because 
it  is  not  rebutted,8  and  an  improbable  explanation  does  not  call 
for  further  proof  on  the  part  of  the  prosecution.4  It  is  not, 
however,  in  any  event,, incumbent  on  the  defendant  to  establish 
an  innocent  connection  with  the  stolen  property  by  a  preponder- 
ance of  proof ;  if  the  evidence  raises  a  reasonable  doubt  as  to 
guilty  possession,  the  presumption  is  overcome,  and  he  is  entitled 
to  an  acquittal.5 

The  failure  of  the  defendant  to  make  any  explanation  of  his 
possession,6  or  to  make  a  satisfactory  explanation,7  or  to  effect 


Upon  a  trial  for  theft,  the  only  crimi- 
native fact  against  defendant  was  his  re- 
cent possession  of  the  stolen  propertv. 
This  he  explained  and  the  State  made 
no  attempt  to  prove  his  explanation 
false.  Held,  that  a  verdict  of  guilty 
should  be  set  aside.  Johnson  v.  State, 
12  Tex.  App.  385. 

Proof  that  the  accused,  when  found 
in  possession  of  stolen  goods,  claimed 
by  virtue  of  consent  of  the  owner's 
agent,  who  was  accessible  at  the  time  of 
the  trial,  but  was  not  produced  by  the 
State  to  negative  the  statement,  held 
to  be  ground  for  setting  aside  the  con- 
viction. Powell  v.  State,  11  Tex.  App. 
401. 

The  defendant  was  indicted  for  steal- 
ing cattle,  which  the  sheriff  had  levied 
on  under  an  execution  against  the  de- 
fendant and  entrusted  to  a  third  party 
for  safe  keeping.  Held,  that  the  State 
was  bound  to  prove  that  the  defendant 
knew  of  the  fact  of  the  execution  and 
levy.    State  v.  Dewitt,  32  Mo.  571. 

1.  Schultz  v.  State,  20  Tex.  App. 
3 '5- 

2.  Loving  v.  State,  18  Tex.  App.  459. 

3.  State  v.  Kimble,  34  La.  An  392. 

4.  Tilly  v.  State,  21  Fla.  242;  Robin- 
son v.  State,  22  Tex.  App.  690. 

The  onus  of  proving  the  truth  of 
his  explanation  is  upon  the  party  in 
whose  possession  stolen  property  is 
found  when  his  account,  explanatory  of 
such  possession,  is  unreasonable  or  im- 
probable; but  upon  general  principles 
it  devolves  upon  the  State  to  show  the 
falsity  of  such  explanation  when  it  is 
natural  and  probable,  and  satisfactorily 
accounts  for  such  possession.  Garcia 
v.  State,  26  Tex.  209;  s.  c,  82  Am.  Dec. 
605. 

When  a  person  is  found  possessed 
of  stolen  property,  and  A  claims  to 
have  bought  it  from  a  stranger,  this  is 


not  such  an  explanation  as  obliges  the 
State  specifically  to  disprove  it.  It  is 
enough  if  the  attendant  circumstances 
satisfy  the  jury  of  the  falsity  of  the 
explanation,  and  of  the  guilt  of  the 
party  beyond  a  reasonable  doubt.  State 
v.  Brown,  25  Iowa  561. 

In  Hew  York,  when  property  is  stolen 
and  immediately  afterwards  found  in 
the  possession  of  a  person,  the  pre- 
sumption is  that  he  stole  it;  and  when 
he  gives  a  reasonable  account  of  how 
he  came  by  it,  the  prosecutor  is  not  re- 
quired to  show  the  account  to  be  false. 
1874.  Dillon  v.  People,  4  Thomp.  &  C. 
(N.  Y.)  205;  1  Hun  670. 

8.  State  v.  Peterson,  67  Iowa  564; 
State  v.  Hopkins,  65  Iowa  240;  State 
f.  Rickart,  57  Iowa  247;  Taylor  r.. 
State,  1  s  Tex.  App.  356. 

6.  Unger  v.  State,  42  Miss.  642; 
Knickerbocker  v.  People,  43  N.  Y.  177; 
State  v .  Turner,  65  N.  Car.  592.  Corn- 
fare  Com.  v.  Bell.  102  Mass.  163. 

The  exclusive  possession  of  the  stolen 
property  by  the  prisoner  after  the  theft 
is  sufficient,  when  standing  alone,  to 
put  him  upon  explanation,  and  if  he 
fail  to  make  explanation,  then  to  war- 
rant the  jury  in  finding  him  guilty  of 
larceny.    Tilly  v.  State,  21  Fla.  24:. 

7.  S'tate  v.  Hallett,  63  Iowa  259; 
Belote  v.  State,  36  Miss.  96;  s.  c,  72  Am. 
Dec.  163;  Pennsylvania  v.  Myers, 
Addis.  (Pa  )  320. 

Where  a  man  engaged  in  trade  is 
found  in  the  possession  of  stolen  goods 
under  suspicious  circumstances,  and  de- 
clares that  he  knows,  or  has  the  means  or 
ascertaining,  the  person  from  whom  he 
received  them,  out  of  the  ordinarv 
course  of  business,  his  failure  to  take 
any  step  to  point  out  such  person  is  a 
fact  from  which  the  jury  may  draw  the 
inference  of  guilt.  Adams  v.  State,  5- 
Ala.  379. 
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more  than  a  mere  partial  rebuttal  of  the  presumption  of  guilt 
arising  from  his  possession,1  warrants  a  verdict  of  guilty :  but 
such  failure  does  not  make  the  presumption  conclusive,*  and  if 
the  evidence  is  insufficient  to  sustain  the  verdict,  a  false  explana- 
tion will  not  uphold  it.3 

The  presumption  of  guilt  arising  from  the  possession  of  stolen 
property  is  not  rebutted  by  evidence  of  previous  good  character.4 
The  value  of  such  evidence  must  always  depend  upon  the  relative 
circumstances  of  each  particular  case.5 

.b.  Evidence  of  Similar  Crimes. — Where  larceny  is  made 
to  embrace  the  crime  of  obtaining  goods  by  false  pretence,  by 
statutory  enactment,  evidence  tending  to  show  the  obtaining  of 
goods  by  false  pretence  is  admissible  under  an  ordinary  indict- 
ment for  larceny ; 6  but  such  evidence  is  not  alone  enough  to 


Where  a  defendant  testified  that  he 
had  purchased  the  property  which  was 
found  in  his  possession  hidden  away 
with  other  stolen  property,  and  was 
■corroborated  by  another  witness,  but 
the  transaction  was  attended  with  sus- 
picious circumstances,  held  that  a  ver- 
dict of  guilty  could  not  be  set  aside  for 
want  of  evidence.  State  v.  Schaffer, 
70  Iowa  371. 

In  Missouri,  the  presumption  arising 
from  the  possession  of  stolen  property 
recently  after  it  was  stolen  becomes  con- 
clusive of  guilt,  if  not  explained  by  de- 
fendant to  the  reasonable  satisfaction  of 
the  jury.  State  v.  Beatty  (Mo.),  7 
West  281. 

1.  State  v.  Arnold,  12  Iowa (4  With.). 
479- 

3.  State  v .  Kelly,  9  Mo.  App.  512. 

3.  Norwood  v.  State,  20  Tex.  App. 
306. 

4.  Wagner  v.  State,  107  Ind.  71:  s.  c, 
57  Am.  Rep.  79;  State  v.  Crank,  75 
Mo.  406. 

Question  for  the  Jury. — The  weight  of 
evidence  of  good  character  is  for  the 
jury  to  determine.  The  old  rule  that 
only  in  cases  of  doubt  such  evidence 
is  considered,  is  not  now  the  law.  Com. 
T'.  Leonard,  140  Mass.  473;  s.  c,  54  Am. 
Rep.  485. 

Character  or  Evidence  of  Guilt. — 

Where  the  testimony  showed  the  theft 
of  hogs  by  the  husband,  and  that  the 
hogs  had  been  driven  home  by  him  and 
there  slaughtered,  false  statements  made 
by  his  wife  as  to  the  stolen  property 
were  held  not  evidence  of  her  guilt,  in 
the  absence  of  any  proof  of  her  par- 
ticipation in  the  inception  or  execution 
•of  the  offence.    Poage  v.  State,  43  Tex. 


fo  contradict  the  statement  of  one 


charged  with  larceny  of  oxen,  that  he 
had  killed  them  and'  sold  the  meat  on 
account  of  a  person  to  whom  he  had 
paid  the  whole  proceeds,  held  that  the 
commonwealth  might  prove  that  on  the 
day  of  the  sale  he  bought  other  oxen 
from  another  person  and  paid  for  them 
a  sum  nearly  the  same,  and  that  he  had 
no  pecuniary  credit.  Com.  v.  Grose,  99 
Mass.  423. 

B.  Wagner  v.  State,  107  Ind.  71;  s.  c, 
57  Am.  Rep.  79. 

Proof  of  character,  as  evidence  in  a 
prosecution  for  larceny,  should  be  con- 
fined to  the  defendant's  reputation  for 
honesty  and  integrity.  State  v.  Bloom, 
6S  Ind.  54. 

6.  People  v.  Dumar,  42  Hun  (N.  Y.) 
80;  Atterberry  v. State,  19  Tex.  App. 401. 

That  the  bill  of  sale,  under  which  the 
prisoner  claims,  was  procured  by  false 
and  fraudulent  representations,  without 
any  consideration,  and  under  pretence 
of  protecting  the  property  for  her  bene- 
fit, from  a  weak  minded  old  woman  un- 
der his  care  and  protection,  is  compe- 
tent evidence  to  show  the  prisoner's 
original  felonious  intent,  and  the  intent 
being  proved,  his  so  obtaining  posses- 
sion of  the  property  will  constitute  the 
offence  of  larceny.  Watson  v.  State, 
36  Miss.  (7  George)  593. 

On  the  trial  of  an  indictment  for  lar- 
ceny, wherein  the  evidence  established 
that  the  defendant  had  borrowed  the 
chattel  to  take  it  to  another  place,  and 
sold  it  and  used  the  proceeds,  the  de- 
fendant was  allowed  to  put  in  evidence 
to  the  effect  that  he  had  previously  ar- 
ranged with  another  to  go  to  the  first 
place,  but  did  not  go  because  that  other 
person  was  prevented  by  the  sickness  of 
his  child  from  going  with  him.  Grimes 
v .  State,  68  Ind.  193. 
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sustain  a  conviction,1  and  in  such  case  the  prosecution  must  prove 
every  fact  which  would  be  necessary  to  convict  of  false  pretences,, 
and  particularly  the  parting  with  the  property  because  of  the 
false  pretences  and  the  fraudulent  intent  existing  at  the  time* 
As  a  general  rule,  however,  evidence  of  embezzlement  will  not 
support  a  charge  of  larceny,  nor  will  evidence  of  larceny  support 
embezzlement.* 

One  indicted  for  theft  cannot  be  convicted  on  evidence  show- 
ing him  to  have  knowingly  received  stolen  property,4  and  evi- 
dence of  burglary  is  not  admissible  under  a  charge  of  larceny,* 
though  where  the  two  crimes  are  committed  by  the  same  person 
at  the  same  time,  the  possession  of  the  stolen  property  is  evidence 
of  the  commission  of  both  offences.6 

c.  Acts  of  Conspirators. — On  a  trial  for  larceny,  the  acts 
and  declarations  of  an  accomplice  are  admissible  in  evidence ;  * 
but  in  order  to  sustain  a  conviction,  such  evidence  must  be  cor- 
roborated, not  only  as  to  the  larceny,  but  also  as  to  the  connec- 
tion of  the  defendant  with  the  offence ; 8  and  where  evidence 
tending  to  show  a  conspiracy  has  been  given,  the  acts,  declara- 
tions and  conduct  of  each  of  the  conspirators,  if  a  theft  is  com- 
mitted in  furtherance  of  the  general  design,  are  evidence  against 
each,9  whether  or  not  the  conspirator  on  trial  participated  in, 

1.  People  v .  Dumar,  106  N.  Y.  502. 

8.  Fay  v.  Com.,  28  Gratt.  (Va.)  912. 

8.  Lott  v.  State,  24  Tex.  App.  723. 

The*  crimes  of  larceny  and  embezzle- 
ment are  wholly  separate  and  distinct, 
and  the  same  evidence  will  not  support 
an  indictment  for  both  offences.  The 
statute  on  the  subject  of  embezzlement 
was  designed  simply  to  extend  and  lay 
down  with  greater  particularity  that 
crime,  and  make  the  punishment  the 
same  as  larceny.  Fulton  v..  State,  8 
Eng.  (13  Ark.)  168. 

4.  State  v .  Prtmeaux,39  La.  An.  673; 
Trimble  v.  State,  18  Tex.  App.  632. 

But  where  defendant  is  indicted  in 
one  count  for  stealing,  and  in  another 
count  for  receiving  the  same  property, 
evidence  of  recent  possession  may  go  to 
the  jury  as  applicable  to  both  counts. 
Cook  v.  State,  16  Lea  (Tenn.)  461 ;  and 
in  West  Virginia  upon  an  indictment 
for  simple  larceny  the  State  may  con- 
vict by  proving  either  that  the  subject 
of  the  larceny  was  received  with  a 
knowledge  that  it  was  stolen,  or  that  it 
was  obtained  by  a  false  token  or  a  false 
pretence.  State  v.  Halida,  28  W.Va.  499. 

5.  Where  one  is  indicted  for  breaking 
and  entering  and  larceny,  but  convicted 
of  larceny  only,  the  improper  admis- 
sion of  evidence  as  to  the  breaking  and 
entering  is  no  ground  for  reversal. 
Manson  v.  State,  24  Ohio  St.  590. 


6.  State  t>.  Rivers,  68  Iowa  611. 

7.  State  v.  Cole,  22  Kan.  474. 

8.  See  People  v.  Eckert,  16  Cal.  no. 
On  a  trial  for  stealing  a  horse,  if  the 

prosecution  prove  the  larceny  by  an  ac- 
complice, further  proof  that  the  next 
morning  after  the  horse  was  stolen  the 
prisoner  received  him  from  the  person 
who  took  the  horse  from  the  owner, 
and  immediately  removed  him  to 
another  place  for  pasturage,  and  gave 
an  assumed  name  to  the  person  with 
whom  he  left  the  horse  for  pasturage,  is 
a  sufficient  corroboration  of  the  testi- 
mony of  the  accomplice  to  sustain  a 
conviction.  People  v.  Cleveland,  49 
Cal.  578. 

Evidence  of  stealing  goods  In  one 
county  and  of  their  asportation  to 
another,  is  evidence  of  a  single  transac- 
tion, and  admissible  in  corroboration  of 
an  accomplice.  Com.  v.  Hayes,  140 
Mass.  336. 

The  State  having  introduced  P,  a 
confessed  thief,  and  accomplice  of  H  in 
the  theft,  held  that  H  might  prove  by  P 
that  he  was  indicted  for  the  same 
offence,  and,  by  agreement  with  the 
county  attorney  to  dismiss  the  prosecu- 
tion as  to  him,  had  turned  State's  evi- 
dence. Hinds  v.  State,  11  Tex.  App. 
238. 

9.  Hinds  v.  State,  11  Tex.  App.  238. 
Evidence  having  been  introduced  by 
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agreed  to  or  advised  the  commission  of,  that  particular  offence.1 
Proof  of  joint  action,  however,  is  always  necessary.* 

d.  Evidence  of  Other  Larcenies. — Evidence  which  mere- 
ly tends  to  connect  the  accused  with  other  offences  distinct  from 
that  for  which  he  is  on  trial,  is  inadmissible.8  But  where  knowledge 
or  guilty  intent  constitutes  an  essential  ingredient  in  the  guilt,4  or 
when  such  proof  conduces  to  establish  identity  in  developing  the 
res  gestce,  or  to  establish  guilt  by  circumstances  connected  with 
the  theft,5  the  rule  is  relaxed,  and  transactions  of  a  like  kind  with 


the  prosecution,  tending  to  show  a  con- 
spiracy between  the  prisoner  and  his 
accomplice,  not  only  to  steal  the  prose- 
cutor's watch,  but  afterwards  to  meet 
at  another  place,  as  soon  as  convenient, 
and  divide  the  profits;  the  fact  that  his 
accomplice,  having  stolen  the  watch, 
afterwards  paid  double  toll  at  a  bridge 
on  the  direct  road  to  the  place  at  which 
they  were  to  meet,  is  admissible  evi- 
dence against  the  prisoner,  when  on 
trial  for  larceny  of  the  watch.  Scott  v. 
State,  30  Ala.  503. 

Where  several  persons  are  indicted 
jointly  for  a  larceny  of  money  from  the 
person,  and  one  question  in  the  case  was 
their  confederacy,  though  tried  severally, 
it  was  not  error  for  the  court  to  admit 
in  evidence  a  written  order  given  by 
them  jointly  for  the  purpose  of  drawing 
money  found  on  their  persons  and 
taken  from  them  by  the  officer  having 
the  prisoners  in  charge.  Nor  was  there 
error  in  admitting  testimony  to  show 
that  the  amount  stolen  was  paid  to  the 
loser's  attorneys  by  the  attorneys  of  the 
prisoner.    Wilson  v.  State,  66  Ga.  591. 

1.  Hinds  v.  State,  11  Tex.  App.  238. 

8.  Com.  v.  Jones,  136  Mass.  173. 

3.  Links  v.  State,  13  Lea  (Tenn.) 
701;  Kelly  v.  State,  18  Tex.  App.  262; 
Williamson  v.  State,  13  Tex.  App.  514. 

Where  a  mule  was  stolen  from  the 
residence  of  the  owner  upon  Saturday 
night,  and  upon  the  next  night  again 
from  the  residence  of  B,  it  was  held 
that  the  fact  that  the  accused  had 
carried  the  mule  to  the  house  of  B  on 
Sunday  morning,  and  that  he  assisted 
in  stealing  it  on  Sunday  night,  was  no 
evidence  that  he  has  stolen  it  the  night 
before.  State  v.  Vinson,  63  N.  Car. 
335. 

4.  Links  v.  State,  13  Lea  (Tenn.) 
701;  Conley  v.  State,  2iTex.  App.  495; 
Smith  v.  State,  21  Tex.  App.  96; 
Holmes  v.  State,  20  Tex.  App.  509; 
Kelly  v.  State,  13  Tex.  App.  262;  Will- 
iamson v.  State,  13  Tex.  App.  514. 

In  the  trial  for  theft  of  the  money  of 


one  W,  the  latter  testified  that  the  de- 
fendant, under  a  false  name  and  by 
falsely  representing  himself  as  author- 
ized to  solicit  and  receive  subscriptions 
for  certain  magazines,  obtained  money 
of  the  witness,  who  never  received  the 
magazines.  The  State  was  allowed  to 
elicit  from  two  other  witnesses  the  fact 
that  the  defendant  obtained  money 
from  them  about  the  same  time  and  in 
the  same  manner,  with  like  result. 
Held  that  this  evidence  was  admissible 
to  establish  the  identity  and  the  fraudu- 
lent intent  of  the  defendant.  Davison 
v.  State,  12  Tex.  App.  214. 

Where  A  was  indicted  for  larceny  of 
a  gun,  which  he  borrowed  to  go  ahunt- 
ing,  as  the  prosecutor  supposed,  the 
next  day,  evidence  that  he  got  a  horse 
the  next  morning,  as  he  said,  to  go  to 
B,  to  be  returned  the  evening  of  the  same 
or  the  following  day,  did  not  go  to  B.  but 
in  an  opposite  direction,  sold  the  horse 
and  did  not  return  at  all,  was  held  ad- 
missible. White  v.  State,  11  Tex.  App. 
476. 

0.  Smith  v.  State,  21  Tex.  App.  133; 
Alexanders.  State,  21  Tex.  App.  406; 
Conley  v.  State,  21  Tex.  App.  495; 
Holmes  v.  State,  20  Tex.  App.  509; 
Kelly  v.  State,  18  Tex.  App.  262. 

On  a  trial  for  theft,  the  defendant's 
possession  of  other  stolen  property  than 
that  described  in  the  indictment  is  a 
circumstance  provable  by  the  prosecu- 
tion for  the  purpose  of  strengthening 
the  inculpatory  inference  invoked  from 
his  possession  of  the  latter;  but  proof 
that  he  had,  at  a  different  time,  posses- 
sion of  other  stolen  property  is  not 
competent  for  this  purpose.  Webb  v. 
State,  8  Tex.  App.  115. 

On  a  trial  for  the  larceny  of  some 
hogs,  evidence  that  defendant's  neigh- 
bors had  lost  hogs  at  about  the  same 
time  he  had  sold  dressed  hogs,  and  that 
he  had  denied  and  admitted  the  sale  in 
the  same  conversation,  held  relevant. 
State  v.  White,  89  N.  Car.  462. 

Upon  the  trial  of  an  indictment  for 
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those  charged  may  be  given.  So  evidence  of  the  theft  of  other 
property  found  with  that  described  in  the  indictment  may  be 
given  in  rebuttal,1  or  for  the  purpose  of  connecting  the  defendant 
with  the  larceny  charged.*  In  such  case  the  defendant  may  be 
allowed  to  explain  his  possession  of  the  other  stolen  property.3 

Although,  where  several  felonies  are  parts  of  the  same  trans- 
action, evidence  of  all  is  admissible  on  the  trial  of  an  indictment 
for  one,4  the  rule  does  not  apply  where  the  larcenies  are  entirely 


larceny  of  a  harness,  it  appeared  that  it 
had  been  found  in  defendant's  posses- 
sion by  the  sheriff  and  another  upon 
a  search  of  his  buildings  under  a  search 
warrant  for  some  wire  lost  by  such 
other  person,  the  harness  being  hidden 
in  the  box  with  the  wire.  Held,  that 
evidence  of  the  loss  of  the  wire,  the 
suing  out  of  the  search  warrant,  and 
the  search  thereunder  by  the  sheriff 
and  the  owner,  were  admissible  in  evi- 
dence in  explanation  of  their  going 
upon  the  premises  and  making  the 
search.    State  v.  Schaffer,  70  Iowa  371. 

On  trial  for  theft  of  a  mare,  evidence 
that  the  mare,  when  stolen,  was  run- 
ning with  a  colt  and  a  gray  ridgling, 
and  that  all  three  animals  were  after- 
wards found  in  the  county  where  the 
defendant,  under  another  name,  had 
stolen  them,  held  to  be  admissible  as 
necessary  to  establish  identity  in  de- 
veloping the  res  gestae,  although  evi- 
dence of  independent  crimes.  Satter- 
white  v.  State,  6  Tex.  App.  609. 

Where  a  postal  clerk  is  charged  with 
stealing  letters  from  a  postal  car  and 
there  was  testimony  tending  to  show 
that  the  letters  stolen  were  taken  from  a 
straight  package,  which  he  had  no 
right  to  disturb,  held  that  evidence  was 
admissible  to  show  what  the  contents 
of  the  package  were  when  it  was  re- 
ceived, and  that  the  letters  it  contained, 
which  were  not  stolen,  were  admissible 
in  evidence  for  that  purpose.  U.  S.  v. 
Falkenhainer,  21  Fed.  Rep  624. 

1.  People  v.  Cunningham,  66  Cal. 
668. 

8.  Yarborough  v.  State,  41  Ala.  405; 
State  v.  Ditton,  48  Iowa  677. 

Evidence  of  defendant's  possession  of 
other  cattle  than  the  one  alleged  to 
have  been  stolen,  held  admissible 
only  to  establish  the  identity  of  the 
herd  in  which  the  stolen  cow  was  found. 
Tyler  v.  State,  13  Tex.  App.  205. 

On  trial  of  an  indictment  for  larceny 
of  goods,  it  is  proper  to  admit  evidence 
that  goods  not  described  in  the  indict- 
ment were  taken  at  the  same  time  as 
•hose  therein  described,  and  that  they 


were  found  in  the  defendant's  posses- 
sion with  those  described  in  the  indict- 
ment. Such  goods  may  also  be  ex- 
hibited to  the  jury  and  taken  by  them 
to  their  room.  Com.  v.  Riggs,  14 
Gray  (Mass.)  376;  s.  c,  77  Am.  Dec 
33.V 

On  the  trial  of  an  indictment  for  steal- 
ing sheep  a  witness,  W,  was  allowed  to 
testify,  notwithstanding  objection  that 
the  testimony  was  irrelevant,  and  that 
it  tended  to  prove  a  different  offence 
than  that  charged  to  the  larceny  of  a 
flock  of  his  own  sheep,  which  were 
herded  together  with  the  .sheep  alleged 
to  have  been  stolen  from  R,  the  prose- 
cutor, and  which,  after  the  larceny, 
were  found  by  W  still  with  the  sheep 
of  R  in  the  possession  of  the  same 
parties,  held  that  the  testimony  was 
properly  admitted,  as  tending  to  es- 
tablish the  larceny  of  the  sheep  of  R. 
People  v.  Robles,  34  Cal.  591. 

3.  The  prosecution  proved  the  find- 
ing in  the  possession  of  the  accused, 
other  goods  than  those  specified  in  the 
indictment,  and  there  were  evidence 
tending  to  show  that  such  goods  had 
been  feloniously  received.  Held,  that 
the  testimony  of  the  accused  that  he 
purchased  a  part  of  these  goods  of  L, 
and  that  he  asked  those  of  whom  he 
bought  them  to  go  and  look  at  and 
identify  them,  was  improperly  excluded. 
People  v.  Dowling,  84  N.  Y.  478. 

4.  Snapp  v.  Com.,  82  Ky.  173. 
Where  defendant  was  indicted  for  the 

larceny  of  a  watch  and  some  money, 
and  several  packages  of  cigarettes, 
stolen  at  the  same  time,  were  found  in 
the  defendant's  possession,  held,  that  the 
reference  to  the  cigarettes  was  compe- 
tent.   People  v .  Ross,  65  Cal.  104. 

On  a  trial  for  larceny  in  a  hotel,  it  is 
competent  for  the  commonwealth  to 
prove  the  presence  of  the  prisoner  in 
the  hotel  on  the  night  when  the  larceny 
was  committed,  and  his  acts  and  con- 
duct there,  and  the  circumstances  at- 
tending his  arrest,  as  a  part  of  the 
whole  transaction,  though  these  acts 
amounted  to  an  attempt  to  commit  a 
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LARCENY.      Admissibility  of  the  Evidence. 


separate  and  distinct,  and  committed  at  a  different  time.1 

e.  Res  Gestae. — The  res  gestce  in  larceny  is  not  restricted  to 
the  limited  period  of  time  in  which  the  article  is  actually  grasped 
and  taken  into  possession.  The  quo  animo  and  all  actions  and 
words  demonstrating  it,  are  admissible  in  evidence  as  a  part  of 
it.*   Thus,  statements  made  by  the  defendant  at  the  time  of 


felony  on  another  person  in  another 
part  of  the  hotel.  Burr  v.  Com.,  4 
Gratt.  (Va.)  534. 

After  the  arrest  of  the  accused  for 
the  theft  of  a  horse,  he  was  asked  by 
the  officer  where  the  saddle  was  with 
which  the  horse  had  been  ridden;  to 
which  he  replied  that  it  was  in  the 
grass  behind  the  horse,  where,  upon 
search,  the  officer  then  found  it  secreted. 
Held,  that  this,  together  with  other 
statements  of  the  accused,  made  after 
his  arrest  and  found  to  be  true,  tended 
to  establish  his  guilt,  and  was  compe- 
tent evidence  for  the  State,  notwith- 
standing that  the  accused  was  not  on 
trial  for  the  theft  of  the  saddle. 
Speights  v .  State,  1  Tex.  App.  551. 

1.  People  v.  Hartman,  62  Cal.  562; 
Snapp  v.  Com.,  82  Ky.  173;  State  v. 
Geotz,  34  Mo.  85;  State  v.  Reavis,  71 
Mo.  419;  State  v.  Daubert,  42  Mo.  242; 
Boland  v.  People,  19  Hun  (N.  Y.)  80; 
Barton  v.  State,  18  Ohio  221;  Walker's 
Case,  1  Leigh  (Va.)  574. 

Defendant  was  on  trial  for  the  theft 
of  a  horse  in  a  certain  county  on  a  cer- 
tain date.  Held,  that  it  could  not  be 
shown  that  defendant,  twelve  days 
later,  was  in  another  county  when  an- 
other horse  was  there  stolen.  Carter  v. 
State,  23  Tex.  App.  508. 

Evidence  that  another  than  the  de- 
fendant is  in  jail  under  an  accusation 
by  the  same  prosecutor,  for  a  similar 
offence  is  inadmissible  where  it  appears 
that  the  property  which  such  other 
party  was  charged  with  having  stolen 
was  not  the  same  as  that  for  the  larceny 
of  which  defendant  was  indicted.  Crow- 
■  ell  v.  State,  74  Ga.  396. 

Upon  the  trial  of  a  prosecution  for 
petit  larceny,  committed  while  com- 
plainant was  changing  a  ten  dollar  bill 
for  the  prisoner  on  January  20th,  1876, 
the  prosecution  was  allowed,  in  order  to 
prove  the  criminal  intent,  to  show  that 
the  defendant  had  attempted  to  commit 
a  like  crime,  in  the  same  manner,  on 
February  29th,  1876.  Held  inadmis- 
sible, and  that  the  conviction  must  be 
set  aside.  People  v.  Justices  of  Special 
Sessions,  17  N.  Y.  Supr.  Ct.  158. 

A  conviction  for  felonious  theft  can- 


not be  sustained  by  evidence  of  stealing, 
at  different  times,  lumber  worth  in  the 
aggregate  more  than  twenty  dollars,  it 
not  appearing  that  the  quantity  stolen 
at  any  one  time  was  worth  more  than 
this  amount.  Lacey  v.  State,  22  Tex. 
App.  657. 

The  secretary  of  a  co-operative  build- 
ing association  was  indicted  for  the 
larceny  of  a  check  made  payable  to 
him  and  given  to  him  by  a  member  for 
money  borrowed  for  the  association. 
Held,  that  it  was  not  proper  to  intro- 
duce in  evidence  the  articles  of  the 
association,  and  the  annual  statement 
of  the  prisoner  showing  his  disposition 
of  the  checks.  Shinn  v.  Com.,  32  Gratt. 
(Va.)  899. 

When  various  articles  of  property, 
other  than  those  mentioned  in  the  in- 
dictment, are  found  in  the  defendant's 
possession,  there  may  be  some  pretext 
for  proving  them  to  be  stolen,  in  order 
to  fix  a  guilty  knowledge  upon  him; 
but,  when  the  things  stolen  were  found 
in  the  possession  of  another,  with 
whom  the  defendant  had  been  living  a 
short  time  as  a  hired  hand,  such  evi- 
dence is  not  admissible.  State  v.  Wolff, 
15  Mo.  168. 

Md.  Acts  1864,  ch.  38,  provides  that 
"any  evidence  of  facts  or  reputation 
proving  that  a  person  indicted  there- 
under for  being  a  common  thief,  is 
habitually  and  by  practice  a  thief,  shall 
be  sufficient  for  his  conviction,  if  satis- 
factorily establishing  the  fact." 

On  an  indictment  thereunder,  held 
that  since  the  offence  was  only  a  misde- 
meanor, and  must  therefore  be  prose- 
cuted within  a  year  after  its  commis- 
sion, evidence  of  acts  of  larceny  more 
than  a  year  before  the  indictment  were 
inadmissible.  World  v.  State,  50  Md. 
49. 

2.  Com.  v.  Griffin,  4  Allen  (Mass.) 
310;  State  v.  Gabriel,  88  Mo.  631 ;  s.  c, 
5  West  340. 

Upon  an  indictment  for  larceny, 
where  the  transaction  was  made  up  of 
a  variety  of  incidents,  and  extended 
over  the  period  of  several  days,  and  it 
was  not  at  an  end  until  the  sheep  al- 
leged to  have  been  stolen  were  branded, 
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arrest  or  when  the  property  is  found  in  his  possession  are  admis- 
sible on  this  ground.1 

/.  Admissions  and  Declarations. — After  the  establishment 
of  the  corpus  delicti,  the  admissions  of  the  accused  are  competent 
evidence  ; a  but  without  proof  that  the  crime  has  been  actually 
committed,  such  admissions  or  confessions  will  not  justify  a  con- 


anything,  whether  consisting  of  acts  or 
words,  which  occurred  during  that 
period,  tending  to  elucidate  the  princi- 
pal fact  in  dispute,  to  wit,  the  motive 
with  which  the  sheep  were  branded,  is 
competent  evidence.  State  v.  Gabriel, 
88  Mo.  631 ;  s.  c,  5  West  340. 

On  one's  trial  for  the  larceny  of  a 
steer,  evidence  that  a  codefendant,  then 
a  fugitive  from  justice,  induced  him  to 
go  after  the  steer,  held  to  be  part  of 
the  res  gest<e.  State  v.  Jacques,  35  La. 
An.  103:. 

On  the  trial  for  the  theft  of  jewelry 
in  the  night  from  the  owner's  bed- 
chamber, evidence  that  the  witness 
smelt  chloroform  in  the  chamber  im- 
mediately after  the  theft  was  committed 
held  to  be  admissible.  Conner  v. 
State,  6  Tex.  App.  455. 

On  a  trial  for  larceny,  the  State  may 
show  that  the  prosecuting  witness,  at 
the  time  of  the  larceny,  was  in  a 
drugged  condition,  and,  particularly,  the 
peculiar  effects  of  the  drug  adminis- 
tered.   State  v.  Buckley,  72  N.  C.  358. 

A,  being  on  trial  for  the  theft  of  a 
certain  number  of  head  of  cattle,  held, 
that  evidence  that  certain  parties  were 
teen  driving  a  larger  herd,  including 
the  cattle  for  the  theft  of  which  A  was 
on  trial,  was  of  the  res  gestce  and  ad- 
missible (Hurt,  J.,  dissenting).  Smith 
v.  State,  21  Tex.  App.  96,  107,  133. 

1.  Bennett  v.  People,  96  111.  602; 
Shackelford  v.  State,  43  Tex.  138;  Dar- 
nell v .  State,  43  Tex.  147. 

Appellant  and  one  H,  being  jointly 
indicted  for  the  theft  of  an  estray  cow, 
the  latter  was  tried  first  and  was  acquit- 
ted. At  appellant's  trial  he  proposed  to 
prove  by  a  third  party  that,  when  he 
and  H  were  first  found  in  the  posses- 
sion of  the  animal,  H  claimed  it  as  his 
property.  This  proof  was  excluded  by 
the  court  below  on  the  ground  that  H 
had  become  a  competent  witness  and 
his  testimony  was  the  best  evidence  of 
the  fact  in  question.  Held,  error.  The 
declaration  of  H  was  res  gestce,  and  it 
was  competent  for  appellant  to  prove 
it  by  any  witness  who  heard  it  made. 
Shelton  v.  State,  11  Tex.  App.  36.  But 
von  trial  for  theft,  where  it  appears  that 


defendant  borrowed  a  horse  and  with- 
out the  owner's  consent  sold  it,  with  the 
intent  to  convert  it  to  his  own  use,  evi- 
dence that  defendant,  on  first  meeting 
the  owner,  after  having  sold  the  horse, 
offered  to  pay  for  the  horse,  is 
no  part  of  the  res  gestce,  and  does 
not  come  within  the  rule  admitting  a 
defendant's  explanation  of  the  posses- 
sion of  stolen  property.  Brooks  v. 
State  fTex.)  9  S.  W.  562;  and  on  a 
trial  for  the  theft  of  a  steer,  evidence 
that,  four  years  after  the  theft,  an  ani- 
mal having  the  same  brand  was  claimed 
from  witness  as  the  property  of  one 
A,  and  that  defendant  paid  witness 
back  the  purchase  money,  was  held  ir- 
relevant Williamson  v.  State,  13  Tex. . 
App.  ei4. 

2.  Andrews  v.  People  (111.)  4  West: 
>39- 

Where  the  owner  of  stolen  property, . 
not  suspecting  the  defendant,  offered 
him  a  reward  if  he  would  get  the- 
property  and  thief,  brought  back  the 
property  and  demanded   the  reward, 
and,  on  being  refused  because  he  had 
not  brought  back  the  thief,  replied  that 
he  was  the  thief,  and  again  demanded . 
the  reward.    Held,  that  such  declara- 
tions were  properly  admitted  against 
him,  on  a  trial  for  the  larceny  of  the 
property,  as  confessions  of  his  guilt . 
Mcintosh  v.  State,  52  Ala.  355. 

A  was  indicted  for  the  larceny  of  a 
breast  pin.   To  prove  the  larceny,  the- 
owner  was  called,  who  stated  that  an- 
other person,  who  was  not  called  as  a. 
witness,  told  him  that  it  was  stolen.  B,. 
who  was  employed  to  aid  him  in  detect- 
ing the  thief,  told  A  that  if  he  would 
get  the  pin,  he  would  agree  that  the- 
matter  should  drop.    A  said  that  the- 
pin  was  in  the  country,  and  that  he 
would  send  for  it    It  was  often  seen  in 
A's  possession,  and  he  told  different 
stories  about  it.    The  defendant  was 
found  guilty,  and  it  was  held  that  all 
the  witnesses  who  were  present  at  the 
commission  of  the  offence  need  not  be 
called,  if  the  crime  was  proved;  that 
the  declaration  of  the  prisoner,  that 
the  pin  was  in  the  country,  could  be  ad- 
mitted; that  its  untruth  might  aid  in. 
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viction,1  though  slight  corroborative  proof,  if  it  satisfies  the  mind 
that  the  crime  is  real,  is  sufficient.2  In  case  of  the  joint  commis- 
sion of  a  larceny,  the  admissions  of  one  joint  perpetrator  may  be 
original  evidence  against  another,8  and  a  failure  to  deny  a  charge 
of  theft  may  be  given  in  evidence  as  an  admission,  its  effect  being 
left  to  the  jury.4  Declarations  of  the  defendant  made  before  the 
larceny  are  admissible,5  as  well  as  statements  and  confessions 
made  while  under  arrest.6 


establishing  his  guilt.  State  v.  Clark,  4 
Strobh.  (S.  Car.)  311. 

On  the  trial  of  an  indictment  for  lar- 
ceny of  a  pocket  book,  declarations  of 
the  prisoner,  tending  to  show  that  some 
of  the  stolen  bills  had  been  in  his  pos- 
session, and  that  he  had  knowledge  of 
their  place  of  concealment,  were  held 
competent  evidence  against  him,  the 
value  of  the  testimony  being  for  the 
jury.    State  v.  Bullard,  16  N.  H.  139. 

1.  May  v.  People,  92  111.  343;  Heard 
v .  State,  59  Miss.  545;  Smith  v.  State, 
17  Neb.  359. 

On  an  indictment  for  the  larceny  of 
certain  cattle  belonging  to  A,  evidence 
that  the  defendant  was  seen  driving 
cattle,  corresponding  in  number  to 
those  belonging  to  A.  but  not  otherwise 
identified  as  his,  and  that  he  said  that  he 
had  penned  A's  cattle  for  a  certain  cattle 
dealer,  who  employed  him  as  a  driver, 
held,  not  to  justify  a  conviction.  Har- 
ris v.  State,  13  Tex.  App.  309. 

After  the  State,  on  a  trial  for  theft  of 
cattle,  had  proved  that  he  had  shot 
them  in  his  corn  field,  and  that  their 
hides  were  found  in  his  smoke  house, 
held,  that  he  should  not  have  been 
allowed  to  prove  that,  at  the  time  he 
shot  them  he  exclaimed  that  he  had 
driven  them  off  as  often  as  he  in- 
tended to,  and  that  he  was  not  raising  a 
crop  for  other  people's  cattle  to  destroy. 
McPhail  v.  State,  9  Tex.  App.  164. 

9.  Heard  v.  State,  59  Miss.  545. 

8.  Jackson  v.  State,  54  Ala.  234. 

The  State,  having  introduced  a  con- 
fessed thief  and  an  accomplice  in  the 
theft  for  which  the  defendant  was  on 
trial,  the  defence  proposed  to  prove  by 
him  that  he  was  indicted  for  the  same 
offence,  and  by  agreement  with  the 
county  attorney  to  dismiss  the  prosecu- 
tion as  to  him,  had  turned  State's  evi- 
dence, held,  that  such  proof  was  com- 
petent, and  its  exclusion  was  error. 
Hinds  v.  State,  11  Tex.  App.  238. 

4.  State  v.  Pratt,  20  Iowa  267;  Clem- 
ent v.  State,  22  Tex.  App.  23. 

5.  On  the  trial  of  a  party  charged 
with  the  larceny  of  a  large  sum  of 


money,  and  in  which  the  evidence  is 
mainly  circumstantial,  evidence  that, 
prior  to  the  larceny,  the  defendant's 
family  were  in  straitened  circumstances, 
and  that,  subsequently,  it  displayed 
considerable  means;  and  that  subse- 
quently to  the  larceny,  a  creditor,  in 
seeking  to  collect  a  claim,  charged 
him,  in  the  presence  of  several  wit- 
nesses, with  having  had  and  used  con- 
siderable sums  of  money,  and  with  hav- 
ing lost  many  dollars  in  gambling,  and 
referred  him  to  the  records  of  the 
county  and  to  the  bystanders  for  proof  of 
such  charges,  and  that  defendant,  in 
reply  thereto,  denied  none  of  such 
charges,  except  that  he  had  lost  any 
amount  of  money  in  gambling,  is  com- 
petent to  go  to  the  jury.  State  v. 
Grebe,  17  Kan.  458. 

Evidence  that  a  third  party,  at  a 
given  time  and  place,  but  not  in  the 
hearing  of  the  defendant,  told  the  wit- 
ness that  one  of  the  men  in  charge  of  a 
drove  of  cattle  "was  a  Tyler"  (defend- 
ant's patronymic),  was  hearsay  and 
not  admissible.  If  the  third  party  had 
called  him  by  name,  and  had  been 
heard  by  the  defendant,  a  different  rule 
might  apply.  Tyler  v.  State,  11  Tex.- 
App.  388. 

The  respondent  was  indicted  for' 
stealing  a  heifer;  he  admitted  the  tak- 
ing, but  claimed  that  he  had  lost  one 
some  three  months  before,  and  sup- 
posed this  was  his  own.  Held,  that  the 
respondent's  declarations  made  while 
hunting  after  his  own  heifer,  and  the 
fact  of  his  hunting  before  the  alleged 
larceny,  were  admissible.  State  v. 
Daley",  53  Vt.  442. 

6.  A  statement  made  by  the  defend- 
ant to  the  officers  having  her  in  custody, 
to  the  effect  that  certain  tracks  leading 
to  the  place  where  the  stolen  property 
was  found  were  hers,  made  after  the 
officers  had  told  defendant  that  "she 
might  as  well  own  up,  as  they  had 
proof  to  convict  her,"  held  admissible 
as  a  voluntary  confession,  under  Code 
Crim.  Proc,  §  395.  People  v.  Mc- 
Callam  (N.  Y.),  5  Cent.  6u. 
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Where  a  confession  has  been  obtained  by  means  of  exciting 
hope  or  fear,  it  cannot  be  admitted  in  evidence  against  the  ac- 
cused,1 and  subsequent  confessions  are  presumed  to  come  from 
the  same  motive,  and,  consequently,  inadmissible,  unless  it  is 
shown  that  the  original  influence  had  ceased  to  operate  before 
they  were  made,*  though  acts  done  in  consequence  of  an  inad- 
missible confession  tending  to  establish  guilt  should  be  received.3 
A  promise  by  the  defendant  to  pay  for  the  stolen  property  is  not 
a  confession  of  guilt,  but  simply  a  circumstance  tending  to  show 
guilt,4  and  evidence  of  threats  made  after  the  confession  of  the 
accused  is  inadmissible.6  The  rules  relating  to  the  competency 
of  the  testimony  of  other  witnesses  with  reference  to  admissions 
and  declarations,  should  be  applied  when  the  prisoner  testifies  in 
his  own  behalf.6  Evidence  of  admissions  and  declarations  of 
third  persons  not  in  a  position  to  speak  for  the  accused,  and  not 
made  in  his  presence,  is  usually  merely  hearsay,  and  not  admis- 
sible for  any  purpose.' 


1.  Greer  v.  State,  31  Tex.  129;  State 
v.  Brown,  73  Mo.  631. 

The  exception,  in  cases  of  larceny,  to 
the  general  rule  excluding  confessions, 
under  which  statements  made  by  the  ac- 
cused that  lead  to  the  discovery  of  the 
stolen  property  are  admissible,  to  show 
that  the  property  had  been  traced  bv 
means  of  the  information  so  received, 
does  not  extend  to  a  direct  confession 
■of  guilt,  extorted  through  the  influence 
■of  threats  and  compulsion,  notwith- 
standing the  discovery  of  the  property 
through  the  information  derived  from 
the  accused.  Yates  v.  State,  47  Ark. 
172;  s.  c,  1  S.  W.  65. 

In  a  trial  for  theft,  the  State  was 
allowed  to  prove  that,  as  the  arresting 
■  officer  approached  the  defendant,  the 
latter,  who  knew  the  officer,  enquired  of 
him  what  he  was  down  there  for;  that 
the  officer  replied  he  had  come  after 
him.  and  then  the  defendant  said  he 
•expected  so  as  soon  as  he  saw  him  com- 
ing. The  defence  objected  that  the  de- 
fendant was  in  arrest,  and  had  not  been 
warned  that  what  he  should  say  might 
be  used  against  him.  Held,  that  the 
objection  was  not  well  taken,  and  there 
was  no  error  in  the  ruling.  Sigler  v. 
State,  9  Tex.  App.  427. 

3.  State  v.  Brown,  73  Mo.  631. 

3.  It  is  competent  to  show  that  the 
witness  was  directed  by  the  accused 
where  to  find  the  stolen  goods,  and  that 
they  were  found  there  accordingly, 
though  his  confession  of  guilt  previ- 
ously made  to  the  witness  may  be  inad- 
missible, as  being  induced  by  improper 


influence.  Belote  v.  State,  36  Miss.  96; 
s.  c,  72  Am.  Dec.  163 

4.  Willard  v.  State  (Tex.),  9  S.  W. 
358- 

8.  Kollenberger  v.  People,  9  Cal 
*33- 

6.  State  v.  Kelly,  57  Iowa  644. 

E,  a  State's  witness,  testified  that 
shortly  after  another  certain  animal 
was  stolen,  the  defendant  told  him  that 
he  knew  where  some  stray  horses  were 
running,  and  proposed  to  get  them  up 
and  deliver  them  to  the  witness  to  sell, 
the  two  to  xlivide  the  proceeds.  The 
defendant  proposed  to  prove  by  one  \V 
that  he,  W,  inquired  of  the  defendant  if 
he  knew  anything  of  the  missing  animal, 
and  that  the  defendant  replied  that  he  be- 
lieved that  E  knew  something  of  it,  and 
that  he  would  make  a  proposal  to  E 
and  get  his  confidence,  and  find  out  if 
he  had  such  knowledge;  and  further, 
that  he  subsequently  told  W  that  be 
had  made  the  proposal  to  E,  and  was 
satisfied  that  E  knew  nothing  of  the 
horse.  Held,  that  the  State  being 
permitted  to  make  such  proof,  the  de- 
fendant was  entitled  to  the  evidence  of 
W  as  proposed.  Hinds  v.  State,  it 
Tex.  App.  238. 

7.  See  Smith  v.  State,  10  Ind.  106; 
State  v.  White,  68  N.  Car.  158. 

In  the  trial  of  an  indictment  for  the 
larceny  of  two  colts,  evidence  tending 
to  show  that  the  accused  was  informed 
that  the  sale  of  the  colts  to  the  prose- 
cuting witness  was  a  sham  and  that 
they  had  been  sold  to  a  party  with 
whom  he  had  been  jointly  indicted, 
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3.  Becord  Evidence. — A  transcript  of  the  proceedings  in  the  ex- 
amining court  is  admissible  on  the  trial  to  show  who  made  the 
complaint ; 1  but  a  warrant  sued  out  against  another  cannot  be 
used  *  and  a  bill  of  sale  is  competent  irrespective  of  a  mistake  in 
its  record.* 

In  Texas,  and  perhaps  other  States,  the  record  of  a  cattle 
brand  adopted  by  the  owner  is  made  evidence  of  ownership  by 
statute;4  but  the  rule  which  excludes  an  unrecorded  brand  as 
evidence  of  title  does  not  exclude  an  unrecorded  mark  5  or  other 
evidence  of  ownership,6  and  it  seems  that  a  brand  is  admissible 
in  evidence  even  though  not  recorded  until  after  the  commission 
of  the  crime.'    And  though  it  cannot  be  used  to  establish  owner- 


held  admissible.  State  v.  Waltz,  52 
Iowa  227. 

A  new  trial  was  granted  of  an  indict- 
ment for  larceny,  because  a  witness  was 
allowed  to  testify  as  to  declarations 
made  by  the  person  in  custody  of  the 
property  alleged  to  have  been  stolen, 
but  not  made  in  the  presence  of  the 
prisoner,  describing  the  said  property, 
the  other  evidence  not  being  very  full 
and  satisfactory  in  regard  to  it.  State 
v.  May,  20  Iowa  305. 

On  the  trial  of  a  defendant  for  the 
larceny  of  two  oxen,  the  evidence  con- 
necting the  defendant  with  the  larceny 
tending  to  show  a  sale  by  him  of  two 
oxen  in  witnesses'  presence,  and  the 
question  being  one  of  indentity,  it  is 
not  permissible  for  the  witness  to  prove 
a  previous  unsworn  description  which 
another,  when  in  search  of  the  stolen 
oxen,  had  given  htm,  and  his  belief  or 
conclusion  that  the  description  given 
him  correspond  with  his  recollection  of 
the  oxen  which  the  defendant  sold  in 
his  presence.  Whizenant  v.  State,  71 
Ala.  383. 

Evidence  offered  in  behalf  of  one  on 
trial  for  theft,  that  the  owner  of  the 
property  was  dead,  and  had  said  that 
the  accused  had  his  consent  to  take  it, 
held  to  be  properly  excluded.  Sneed 
v.  State,  4  Tex.  App.  514. 

Identification  by  the  Owner. — A  wit- 
ness cannot,  on  trial  for  larceny,  tes- 
tify that  the  day  after  the  theft  the  per- 
son from  whom  the  property  was 
stolen,  in  the  absence  of  the  defendant, 
identified  and  claimed  it.  Anderson  v. 
State,  14  Tex.  App.  49. 

Transactions  Between  Others. — It  is 
error  to  permit  a  witness,  who  had  stated 
that  he  went  to  a  certain  city  as  em- 
ployees of  a  live  stock  agent,  and  found 
there  cattle  having  the  brand  of  those 
whose  cattle  are  alleged  to  have  been 


stolen,  to  state,  further,  that  he  sold 
such  cattle,  under  a  power  of  attorney 
from  the  alleged  owners,  and  remitted 
the  proceeds  to  the  agent  for  them. 
Byrd  v.  State  (Tex.),  9  S.  W.  759. 

1.  Thompson  v.  State,  21  Tex,  App. 
141. 

2.  On  trial  of  A,  indicted  with  B  for 
larceny  of  C's  cotton,  a  possessory  war- 
rant previously  sued  out  by  C  against 
A  to  recover  the  cotton,  with  the  mag- 
istrate's judgment  thereon  for  A,  held 
inadmissible.  Edwards  v.  State,  69 
Ga.  737. 

3.  Britt  v.  State,  21  Tex.  App.  215. 

4.  The  record  of  a  brand  is  admissi- 
ble, although  the  animal  stolen  was 
branded  on  another  part  of  the  body 
than  that  stated  in  the  record.  Har- 
well v.  State,  22  Tex.  App.  251 

Certificate  of  Becord. — The  descrip- 
tion of  a  horse  brand,  followed  by  a 
certificate  of  the  clerk  of  the  county 
court  that  it  is  a  true  copy  of  the  record 
of  the  brand,  shows,  with  reasonable 
certainty,  that  it  was  recorded  in  that 
countv.  Thompson  v.  State  (Tex.),  9 
S.  W^oo. 

A  copv  of  a  record  of  a  cattle  brand 
was  certified  to  as  follows  :  "State  of  T, 
county  of  Y,  I,  J,  clerk  of  the  county 
court  in  and  for  said  county,  do  hereby 
certify  that  the  foregoing  is  a  true  copy 
of  the  record  of  the  mark  and  brand 
of  W."  Held,  sufficient  to  authorize 
its  admission  in  evidence  on  a  trial  for 
theft.  Byrd  v.  State  (Tex.),  9  S.  W.  759. 

5.  Coffelt  v .  State,  19  Tex.  App.  436. 

6.  See  Wyers  v.  State,  22  Tex.  App. 
258- 

On  a  trial  for  theft  of  cattle,  the  rule 
that  the  State  must  show  a  recorded 
brand  only  applies  when  the  brand  is 
solely  relied  upon  as  evidence  of  owner- 
ship.   Hutto  v.  State,  7  Tex.  App.  44. 

7.  Harvey  v.  State,  21  Tex.  App.  178. 
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ship,  if  unrecorded,  it  is  still  admissible  for  the  purpose  of  identi- 
fying the  property.1 

4.  Witnesses. — It  is  now  the  general  rule  that  the  owner  of  stol- 
.  en  property  is  a  competent  witness  to  prove  the  facts  charged  in 

the  indictment  or  information ;  *  and  this  rule  applies  even 
though  he  may  be  entitled,  as  an  informer,  to  a  part  of  the  fine 
imposed  upon  conviction.8  But  not  so  where  the  amount  to 
which  he  is  entitled  exceeds  the  value  of  the  property  stolen,4 
unless  he  first  release  his  claim  to  such  fine.6 

5.  Varianoe. — A  material  variance  between  the  allegation  and 
proof  is  fatal.  Thus,  as  a  general  rule,  proof  of  embezzlement 
will  not  sustain  a  charge  of  larceny,6  though  under  the  laws  of 
several  of  the  States  declaring  the  fraudulent  conversion  of 
property  to  be  larceny,  proof  of  obtaining  property  by  false  pre- 
tence will  sustain  a  charge  of  larceny.'  Neither  is  larceny  estab- 
lished by  proof  of  knowingly  receiving  stolen  property,8  nor  by 
proof  of  any  other  act  or  crime  not  containing  all  the  essential 
elements  of  the  crime  charged.9 

the  property  from  the  owner  upon  a 
sale  on  credit  induced  by  false  and 
fraudulent  representations.  People  v. 
Dumar,  106  N.  Y.  502. 

7.  Shipply  v.  People,  86  N.  Y.  375; 
s.  c.  40  Am.  Rep.  554;  Atterbury  v. 
State,  19  Tex.  App.  401;  Morrison  v. 
State,  17  Tex.  App.  34;  s.  c,  50  Am. 
Rep.  120;  Anable  v.  Com.,  24  Gratt 
(Va.)  563. 

Defendant  falsely  represented  him- 
self as  the  agent  of  two  magazines,  for 
which  he  pretended  to  take  A's  sub- 
scription, and  received  therefor  from 
A  $2.  Held,  that  an  indictment  for 
theft  or  swindling  would  lie.  there  be- 
ing, under  Texas  Code,  but  little  differ- 
ence between  the  two  offences.  Davi- 
son v.  State,  12  Tex.  App.  214. 

The  charge  of  larceny  is  substan- 
tiated by  proof  that  one  unlawfully  ap- 
propriated the  property  of  another, 
even  though  he  afterwards  voluntarily 
surrendered  it —  as  when  the  accused 
caught  a  pig  with  the  intention  of  con- 
verting it,  but  afterwards  let  it  go. 
Georgia  z\  Kcpford,  45  Iowa  48. 

8.  Ross  r>.  State,  1  Blackf.  (Ind.)  390. 
One  cannot  be  inculpated  as  princi- 
pal thief  by  proof  that  without  com- 
plicity in  the  taking,  but  with  knowl- 
edge that  the  property  had  been  stolen, 
he  aided  the  taker  to  dispose  of  it 
Cohea  v.  State.  9  Tex.  App.  173. 

9.  Malicious  HiacMef. — An  indict- 
ment for  larceny,  at  common  law.  for 
stealing  a  cow.  is  not  supported  by 
proof  that  the  defendant  shot  the  cow 
and  then  cut  off  her  ears.    Such  an  act 


1.  Coffelt  v.  State,  19  Tex.  App.  436. 

2.  Salisbury  v.  State,  6  Conn.  101; 
State  v.  Cassados,  1  N.  &  M.  (S.  Car.) 
91. 

An  inn  keeper,  in  whose  inn,  and 
from  whose  guest,  the  goods  were 
stolen,  is  a  competent  witness  in  a 
prosecution  to  prove  the  facts  alleged 
in  the  information.  Salisbury  v.  State, 
.  6  Conn.  101. 

On  a  qui  tarn  prosecution  for  larceny, 
the  prosecutor  may  be  admitted  to 
testify  to  the  loss  of  the  goods  and  to 
identify  them.  Gilbert  v.  Steadman,  1 
Root  (Conn.)  403. 

8.  U.  S.  v.  Murphy,  16  Pet.  (U.  S.) 
203. 

4.  State  v.  Pray,  14  N.  H.464. 

6.  Where  the  payment  of  treble 
damages  is  a  part  of  the  sentence,  and 
there  is  no  mode  of  forcing  it  if  it  be 
not  included  in  the  sentence,  if  the  wit- 
ness agree  to  release  all  claim  to  it,  and 
an  entry  be  made  on  the  record  accord- 
ingly, the  court  would  not  be  warranted 
in  including  it  in  the  sentence,  and  the 
competency  of  the  witness  will  be  re- 
stored.   State  v.  Pray,  14  N.  II.  464. 

6.  Com.  v .  Berry,  99  Mass.  428;  s.  c, 
96  Am.  Dec.  767.  See  Powers  v.  State, 
16  Tex.  546;  Pitts  v.  State,  5  Tex. 
App.  122. 

Where  an  indictment  for  grand 
larceny  charges  that  the  defendant 
"unlawfully  and  feloniously  did  steal, 
take,  and  carry  away"  the  property  de- 
scribed, it  was  held  that  the  indictment 
could  not  be  sustained  by  proof  that 
the  defendant  obtained  possession  of 
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Proof  of  robbery  on  a  charge  of  larceny  from  the  person  in  the 
night  time,  however,  is  an  immaterial  variance,1  and  proof  of  kid- 
napping will  sustain  a  charge  of  theft  of  a  child  or  other  person,* 

-  and  a  joint  indictment  charging  several  with  a  crime  is  sustained 

.  by  proof  that  all  participated  in  the  act,  though  only  one  actually 

•  accomplished  the  common  design.8 

a.  Variance  in  Identification  of  Owner. — A  variance 
between  the  allegations  and  the  proof  as  to  the  ownership  of  the 
stolen  property  is  fatal  to  a  conviction.4    Thus  one  indicted  for 

:  stealing  the  goods  of  A  must  be  acquitted  on  proof  that  they 
were  owned  by  A,  and  B,s  even  though  the  goods  were  at  the 


is  not  larceny,  but  malicious  mischief. 
State  v.  Butler,  65  N.  Car.  309. 

Liberating  Slave.  —  Indictment  for 
larceny  of  a  slave  will  not  be  supported 
by  proof  that  defendant  took  the  slave 
from  the  possession  of  his  master  with 
the  intention  of  enabling  him  to  obtain 
his  freedom  by  sending  him  to  a  free 
State.  State  v.  Hawkins,  8  Port. 
(Ala.)  461;  s.  c,  33  Am.  Dec.  294. 

Where  the  indictment  charged  the 
defendant  with  stealing  money  from  the 
"person"  of'  another,  held,  that  the 
proof  that  the  money  was  delivered  to 
the  defendant's  wife  in  one  city,  to  carry 
to  another,  did  not  sustain  the  charge 
of  theft  from  the  person  in  the  indict- 
ment.   DeGaultie  v.  State,  31  Tex.  32. 

Proof  of  larceny  from  the  person 
will  not  sustain  a  conviction  for  ordinary 
larceny  or  an  indictment  charging  that 
this  defendant  "did  take  and  privately 
carry  away."  Ring  v.  State,  54  Ga. 
184. 

An  allegation  in  a  bill  of  indictment, 
charging  that  the  defendant  stole  a 
Ji./a.  against  him.  issued  from  a  supe- 
rior court  office,  is  not  sustained  by 
proof  that  the  fi.  fa.  was  made  out  but 
retained  by  the  clerk,  at  the  instance  of 
the  defendant,  until  the  amount  was 
paid  to  him.  State  v.  McLeod,  5  Jones 
(X.  Car.)  L.  318. 

1.  State  v.  Keeland,  90  Mo.  337. 
Under  Texas  Code,  art.  714,  §  6,  a 

conviction  may  be  had  for  theft  of 
property  for  the  value  of  more  than  $20, 
although  the  evidence  shows  such  a 
"putting  in  fear"  as  would  have  sufficed 
to  sustain  a  prosecution  for  robbery. 
Skipworth  v.  State,  8  Tex.  App.  135. 

2.  Palmer  v.  People,  10  Wend. 
(N.  Y.)  165;  Davenport's  Case,  1 
Leigh  (Va.)  588. 

3.  Com.  v.  Fortune,  105  Mass.  592. 

4.  Underwood  v.  State,  72  Ala.  220; 
King  v.  State,  44  Ind.  285;  Jones  v. 


Com.,  17  Gratt.  (Va.)  563.  See  Widner 
v.  State,  25  Ind.  234. 

A  conviction  for  horse  theft  will  be  set 
aside  where  the  ownership  is  in  doubt, 
and  the  evidence  tends  strongly  to 
prove  that  defendant  claimed  the  horse 
in  good  faith  and  on  reasonable 
grounds.  Tarin  v.  State,  19  Tex. 
App.  35?- 

An  allegation  that  the  stolen  prop- 
erty belonged  to  "J.  W.  Flanagan," 
keld  not  to  be  sustained  by  proof  that 
it  belonged  to  "Major  Flanagan,"  with 
no  further  showing  of  his  identity. 
Perry  v.  State,  4  Tex.  App.  566. 

Indictment  for  stealing  "Stephen" 
Daniel's  hog  will  not  sustain  convic- 
tion for  stealing  "Phillip"  Daniel's  hog. 
Hensley  v.  Com.,  1  Bush  (Ky.)  11; 
s.  c,  89  Am.  Dec.  604.  To  the  same 
effect  see  People  v.  Hughes,  41  Cal. 
234;  State  v.  Taylor,  15  Kan.  420; 
State  v.  English,  67  Mo.  136;  Thomp- 
son v .  State,  43  Tex.  268. 

Proof  that  the  stolen  steer  was  com- 
munity property  of  the  alleged  owner 
and  her  husband,  held  to  be  a  fatal 
variance.  Wilson  v.  State,  3  Tex. 
App.  206.  See  State  v.  Gaffery,  12  La. 
An.  265. 

5.  Hogg  v.  State,  3  Blackf.  (Ind.) 
326;  Com.  v.  Trimmer,  1  Mass.  476; 
State  v.  Burgess,  74  N.  Car.  272;  State 
v.  Ryan,  4  McCord  (S.  Car.)  16;  State 
v.  London,  3  S.  Car.  230;  Brown  v. 
State,  35  Tex.  691. 

An  indictment  for  stealing  the  horse 
of  A  cannot  be  sustained  by  proof  of 
stealing  the  horse  of  B,  unless  the  horse 
is  otherwise  so  described  as  to  identity 
it,  independently  of  ownership.  Mc- 
Bride  v.  Com.,  13  Bush  (Ky.)  337. 

Where,  in  an  indictment  for  larceny, 
the  stolen  property  is  alleged  to  be  the 
property  of  A,  proof  showing  it  to  be 
the  partnership  property  of  A  and  B  is 
not  sufficient  to  sustain  the  allegation, 
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time  in  the  possession  of  A,1  and  an  allegation  of  ownership  and 
possession  in  A  is  not  sustained  by  proof  of  ownership  in  A,  and 
possession  of  B.a  So  if  the  owner  is  alleged  to  be  unknown, 
proof  that  he  was  known  or  that  his  identity  might  have  been 
ascertained  by  the  grand  jury  is  a  material  variance.8 

Slight  discrepancies  in  the  name  of  the  owner  from  that  al- 
leged, however,  as  a  misspelling,4  or  a  failure  to  state  that  several 
owners  were  copartners,5  is  immaterial. 

An  indictment  for  larceny  is  sustained  by  proof  that  the  al- 
leged owner  of  the  stolen  property  is  a  tenant  in  common  with 
another,6  and  proof  of  either  general  or  special  property  is 
enough  to  support  a  general  allegation  of  ownership.7  General 


unless  it  appears  from  such  evidence 
that  such  property  was  in  the  possession 
and  under  the  control  of  A,  under 
some  arrangement  of  the  parties 
creating  a  special  property  in  A.  State 
v.  Wilson,  6  Oreg.  428. 

Power  of  the  Court. — Where  on  an 
indictment  charging  the  property  to  be 
in  one  person,  and  the  proof  shows  it 
to  be  joint  property,  on  exceptions  to 
the  orders  of  the  court  below,  the  su- 
preme court  had  no  authority  to  order 
the  discharge  of  the  prisoner,  but  can 
only  declare  the  proceedings  below  erro- 
neous. It  seems,  however,  that  this 
court  would  discharge  the  prisoner,  if 
brought  before  them  on  habeas  corpus. 
State  v.  McCov,  14  N.  H.  364. 

1.  Hogg  v.  "State,  3  Blackf.  (Ind.) 
326. 

3  State  v.  Ellison,  58  N.  H.  325; 
Williams  v.  State  (Tex.),  9  S.  W.357; 
Hall  v.  State,  22  Tex.  App.  632;  Little- 
ton v.  State,  20  Tex.  App.  168;  Bailey 
v.  State,  20  Tex.  App.  68;  Case  v. 
State,  12  Tex.  App.  228;  Johnson  v. 
State.  4  Tex.  App.  594. 

If  the  indictment  charge  the  stealing 
'•of  a  slave  of  E,  out  of  the  possession 
o;"  E,"  and  the  proof  is  that  "the  de- 
fendant stole  him"  out  of  the  possession 
of  T,  to  whom  the  slave  was  hired 
for  a  year  by  E,  the  owner  of  the  slave, 
judgment  must  be  for  the  defendant. 
Com.  v.  Williams,  1  Va.  Cas.  14. 

Where  the  indictment  charges  prop- 
erty and  possession  in  A,  and  it  appears 
that  B  managed  all  of  A's  affairs,  and 
had  control  and  custody  of  the  prop- 
erty, the  proof  does  not  sustain  the 
averments.  Briggs  v.  State,  20  Tex. 
App.  106. 

An  information  for  stealing  the  prop- 
erty of  A  is  not  sustained  by  proof  that 
the  property  stolen  belongs  to  A's 
mother  in  law,  of  whose  property  and 


affairs  A  had  the  entire  control  and 
management.  State  v.  Washington, 
15  Rich.  (S.  Car.)  L.39. 

8.  Williamson  v.  State,  13  Tex.  App. 
5»4- 

4.  State  v.  Brin,  30  Minn.  522. 

Where  an  indictment  for  larceny  al- 
leged ownership  in  "Ann  Fooley"  and 
the  proof  showed  that  her  name  was 
"Ann  Foley,"  held  that  the  variance 
was  not  fatal.  Underwood  v.  State,  72 
Ala.  220. 

5.  Marcus  v.  State,  26  Ind.  101. 
The  variance  is  immaterial  when  the 

indictment  charges  the  defendant  with 
feloniously  stealing  certain  notes  from 
the  person  of  A.  "the  same  being  the 
property  of  said  A,"  and  the  proof 
shows  that  the  notes  stolen  from  A 
belonged  to  him  and  a  copartner. 
State  v.  Cuningham,  21  Iowa  433. 

6.  Com.  v.  Arrance,  5  Allen  { Mass.) 
517;  Stater.  Connor,  5  Coldw.  (Tenn.) 
311;  Clark  v.  State  (Tex.),oS.  W.  767. 

The  provision  of  Texas  Penal  Code, 
art.  426,  the  ownership  of  stolen  prop- 
erty may  be  alleged  to  be  in  either  or 
all  of  the  joint  owners,  warrants  a  con- 
viction on  different  evidence  than  the 
pre-existing  law,  and  is,  with  reference 
to  offences  committed  before  the  code 
took  effect,  ex  post  facto  and  inopera- 
tive. Calloway  v.  State,  7  Tex.  App. 
585;  Hannahan  v.  State,  7  Tex.  App. 
664. 

7.  Dignowitty  v.  State,  17  Tex.  521; 
s.  c,  67  Am.  Dec.  670. 

Theft  of  Mail  Hatter.— When  the 
indictment  alleges  ownership  in  the 
person  to  whom  a  registered  letter  was 
directed,  and  it  appears  in  proof  that 
when  it  was  stolen  the  sender  had  de- 
posited it  with  the  postmaster  taking 
his  receipt  therefor,  and  it  had,  by  due 
course  of  mail,  left  the  mailing  office. 
held,  that  its  custody  by  the  postoffice 
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evidence  of  property  is,  as  a  general  rule,  sufficient  to  sustain  an 
allegation  of  ownership.1 

b.  Identification  of  the  Property. — A  conviction  for 
theft  cannot  be  sustained  when  the  identity  of  the  stolen  property 
is  not  made  apparent ;  *  descriptive  averments,  even  though  un- 
necessarily particular,  must  be  proved  as  alleged,8  though  a  cor- 
rect description  is  all  that  is  necessary ;  the  property  need  not  be 
produced.* 

The  object  of  the  description  is  to  reduce  the  identification  of 
the  property  to  a  certainty,  and  any  variance  which  casts  a  doubt 
upon  it  will  be  fatal.*  Thus,  in  States  where  the  statute  makes 
a  distinction  between  a  general  class  of  animals  and  a  particular 
species  of  that  class,  proof  of  one  will  not  support  an  allegation 


department  was  for  the  benefit  of  the 
person  to  whom  it  was  addressed;  that 
it  was  his  property,  the  sender  had  no 
control  over  it;  and  there  was  no  va- 
riance. U.  S.  v.  Jackson,  29  Fed.  Rep. 
503. 

In  a  prosecution  for  the  embezzle- 
ment of  a  registered  package,  where 
there  is  proof  that  such  a  package  was 
actually  put  in  the  mail,  and  afterwards 
taken  by  the  accused,  a  variance  as  to 
the  name  of  the  sender,  or  of  the  person 
to  whom  the  package  was  directed,  is 
immaterial.  U.  S.  v.  Fuller  (N. 
Mex.),  20  P.  175. 

1.  Barnes  v.  People,  18  111.  53. 

On  an  indictment  for  larceny,  it  ap- 
peared that  the  alleged  owner  of  the 
property  stolen  bought  the  same  at  a 
sheriff's  sale,  subject  to  a  mortgage, 
after  condition  broken,  as  the  property 
of  the  prisoner,  and  had  the  lawful  pos- 
session. Held,  that  this  was  sufficient 
to  support  the  allegation.  Robinson  v. 
State,  1  Kelly  (Ga.)  563. 

An  indictment,  charging  property  in 
a  piece  of  stolen  meat  to  be  in  A,  held 
to  be  sustained  by  proof  that  B  had  cut 
it  off  of  a  larger  piece,  laid  it  on  the 
counter,  and  A  had  paid  for  it,  and  it 
was  stolen  before  A  took  it  up.  State 
z>.  Robinson,  35  La.  An.  964. 

The  respondent  as  an  insurance  agent 
was  charged  with  the  larceny  of  money 
from  a  foreign  insurance  company; 
held,  that  it  was  not  necessary  for  the 
prosecution  to  prove  that  the  company 
was  legally  doing  business  in  the  State. 
State  v.  Hopkins,  56  Vt.  250. 

In  an  indictment  for  stealing  cotton, 
in  which  there  were  two  counts,  one 
averring  it  to  be  "of  the  goods  and  chat- 
tels of  N  L,"  the  other  "of  the  goods 
and  chattels  of  a  person  unknown," 
the  prisoner  may  be  convicted  and  sen- 
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tenced  on  the  second  count,  and  acquit- 
ted on  the  first;  and  a  motion  to  quash 
the  second  count,  on  the  ground  that  he 
had  not  been  examined  for  the  offence, 
will  be  overruled.  Mabry  v.  Com.,  2 
Va.  Cas.  396. 

2.  State  v.  Jackson,  30  Me.  29;  State 
v .  McGraw,  74  Mo.  573;  Crockett  v. 
State,  14  Tex.  App.  226;  Lancaster  v. 
State,  9  Tex.  App.  393. 

3.  State  v.  Jackson,  30  Me.  29;  Lan- 
caster v.  State,  9  Tex.  App.  393. 

4.  Spittorffr.  State,  108  Ind.  171;  a. 
c,  8  N.  E.  911;  6  West  307. 

5.  W  here  the  defendant  was  charged 
in  the  indictment  with  stealing  five  cer- 
tificates of  shares  of  stock  of  a  certain 
number,  and  the  proof  showed  that 
there  was  only  one  certificate^  and  not 
a  series  of  five,  the  variance  was  fatal. 
People     Coon,  45  Cal.  672. 

An  indictment  alleging  larceny  of 
a  number  of  bottles  of  whisky  and  of 
brandy,  is  not  sustained  by  proof  that 
the  defendant  drew  the  liquor  from 
casks  into  bottles  which  he  took  with 
him  for  the  purpose.  Com.  v.  Gavin, 
121  Mass.  54. 

An  indictment  charging  larceny  of  a 
"Smith  and  Weston"  revolver  is  not 
supported  by  the  evidence  of  the  lar- 
ceny of  a  "Smith  &  Wesson"  revol- 
ver.   Morgan  v.  State,  61  Ind  447. 

An  allegation  of  the  theft  of  "buck- 
skin gilves"  is  not  supported  by  proof 
of  theft  of  a  pair  of  sheep-skin  gloves. 
McGee  v.  State,  4  Tex.  App.  625. 

An  indictment  for  stealing  certain 
currency  and  "six  towels  of  the  value  of 
one  dollar  "  held  not  to  be  sustained  by 
proof  of  a  larceny  of  a  less  number  of 
towels,  together  with  other  articles  of 
some  value.  Com.  v.  Lavery,  101 
Mass.  207. 
An  indictment  for  stealing  a  "white, 
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of  the  other ; 1  but  if  no  such  distinction  is  made,  it  is  no  vari- 
ance.* A  designation  of  an  animal  by  its  name  without  stating 
whether  it  is  dead  or  alive,  is  not  supported  by  evidence  that  it 
was  dead  when  stolen,  even  though  it  bears  the  same  appellation 
whether  alive  or  dead,8  and  marks  and  brands  should  be  definitely 
described.4 

On  an  indictment  for  stealing  bank  notes,  the  notes  produced 

black  and  speckled  blue  y  earling"  is  not  lar,  of  the  value  of  $150,  and  the 

sustained  by  proof  of  taking  a  "white  indictment  only  charges  the  stealing  of 

and  speckled"  heifer,  or  a  "white  and  the  two  horses,  of  the  value  of  $75  each, 

red  and  frosty  colored  heifer."  Court-  this  is  r.o  cause  for  quashing  the  indict- 

ney  v.  State,  3  Tex.  App.  257.  ment.    Halkem  v.  Com.,  2  Va.  Cas.  4; 

1.  State  v.  Buckles,  26  Kan.  237;  State  v.  Wimberly,  3  McCord  (U.S.) 
Jordt  v.  State,  31  Tex.  571;  s.  c,  98  190. 

Am.    Dec.  550;   Marshall   v.   State,  8.  Com.  v.  Beaman,  8  Gray  (Mass.) 

31  Tex.  471;  Brisco  v.  State,  4  Tex.  497. 

App.  219;  Banks  v.  State,  28  Tex.  644.  A  statute  making  it  larceny  to  steal 

An  indictment  charged  the  defendant  a  domestic  animal,  irrespective  of  value, 

with  having  stolen  a  horse.    It  was  means  stealing  such  animal  alive,  and 

proved  that  he  had  stolen  a  gelding,  does  not  apply  to  stealing  a  carcass. 

Held,  that  as  the  statute  upon  which  the  Hence,  where  the  proof  is  that  the  ac- 

indictment  was  founded  made  a  distinc-  cused  killed  the  animal  and  afterwards 

tion  between  the  terms  "horse"  and  carried  the  carcass  away,  a  conviction 

"gelding,"  this  was  a  variance  which  of  grand  larceny  can  only  be  sustained 

was  not  cured  by  proof  that,  in  the  com-  if  the  evidence  shows,  and  the  jury  find, 

mon  understanding  of  the  community,  that  the  killing,  as  well  as  the  carrying 

the  term  "horse"  includes  "gelding."  away,  was  done  with  intent  to  appro- 

Turley  v.  State,  3  Humph.  (Tenn.)  323.  priate  the  body.    Hunt  v.  State,  55 

2.  State  v.  Hill,  65  Mo.  84;  State  v.  Ala.  138. 

Donnegan,  34  Mo.  67;   Wiley  v.  State,  4.  Testimony  by  the  prosecutor,  to 

3  Coldw.  (Tenn.)  362;  State  v.  Will-  having  lost  a  hog  with  a  crop  in  each 

iams,  2  Strobh.  (S.  Car.)  L.  474.  ear,  without  further  identification,  will 

An  indictment  for  stealing  a  hog  is  not  support  an  indictment  charging  the 

supported  by  proof  of  the  stealing  of  a  larceny  of  a  hog  with  a  crop  and  under 

shoat.    State  v.  Godet,  7  Ired.  (N.  bit  in  each  ear.    Wiley  v.  State,  74  Ga. 

Car.)  L.  210.  Or  a  pig;  Washington  v.  840. 

State,  58  Ala.  355.                   "  On  a  trial  for  theft  of  a  heifer,  there 

An  indictment  charged  the  larceny  of  was  a  difference  in  the  witnesses'  de- 
chickens.  The  proof  showed  that  hens  scription  of  a  brand,  each  also  varying 
were  stolen.  Held,  no  variance.  State  from  that  in  the  indictment;  the  latter 
v.  Bassett,  34  La.  An.  1108.  designating  the  character  as  a  script  "e". 

Where  the  indictment  is  for  stealing  one  witness  as  a  figure  "9",  and  the 

"a  horse,"  and  the  evidence  shows  that  other  as  a  "g";  but  there  was  an  agree- 

the  animal  stolen  was  "a  mare,"  there  ment  in  locating  the  brand  upon  the 

is  no  variance.    Davis  v.  State,  23  left  loin,  and  also  in  stating  the  general 

Tex.  App.  210;  People  v.  Pico,  62  Cal.  characteristics  of  the  animal.  Held, 

$0.  that  the  rule  requiring  descriptive  alle- 

Under  an  indictment  for  stealing  a  gations,  though  superfluous,  to  be  proved 

cow,  it  is  not  a  material  variance  that  as  made,  was  substantially  complied 

the  animal  stolen  was  a  heifer,  between  with.   Sweat  v.  State,  4  Tex.  App.  617. 

two  and  three  years  old,  that  had  never  Where  an  indictment  identified  the 

had  a  calf.    Parker  v.  State,  39  Ala.  animal  stolen,  by  alleging  that  it  was 

365.  branded  with  a    monogram  shown, 

I  f  the  examination  is  for  stealing  a  which  was  compounded  of  the  letters  J, 

dark  bay  horse,  and  the  indictment  is  A  and  G,  and  the  evidence  showed 

for  stealing  a  dark  bay  gelding,  the  va-  that  the  animal  was  branded  with  those 

riance  is  not  sufficient  to  quash  the  in-  letters  "connected,"  but  did  not  show 

dictment.    Halkem  v.  Com.,  2  Va.  Cas.  that  they  were  connected,  the  variance 

4-    So  if  the  examination  is  for  stealing  was  held  not  fatal.      Stoneham  v. 

two  horses,  and  a  halter, chain  and  col-  State,  3  Tex.  App.  594. 
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in  evidence  roust  correspond  with  those  alleged,1  and  the  same 
rule  applies  to  treasury  notes  and  greenbacks.*  An  indictment 
for  theft  of  money  is  not  supported  by  proof  of  theft  of  checks 
for  money,3  and  an  allegation  that  the  number  and  denomination 
of  bills  or  notes  are  unknown  is  at  variance  with  proof  that  the 
grand  jury  knew  the  description.4  But  the  terms  bank  bills  and 
bank  notes,5  and  greenbacks  and  treasury  notes,6  are  synony- 
mous, and  there  is  no  variance  where  the  allegation  and  the  proof 
are  substantially  the  same.* 


Upon  the  trial  of  an  Indictment  for 
theft  of  cattle,  it  was  proved  that  the 
brand  of  the  cattle  alleged  to  have  been 
stolen  was  the  same  as  the  recorded 
brand  of  their  alleged  owner.  Held, 
that  a  conviction  should  be  set  aside. 
Grooin  v.  State,  23  Tex.  App.  82;  s.  c, 
3  S.  W.  668. 

1.  Pomeroy  v.  Com.,  2  Va.  Cas.  342. 
Under  Maryland  Code,  art.  30.  $  ioi, 

punishing  the  stealing  of  any  '"bond," 
"bill  exchange,"  "bank  note,"  "promis- 
sory note,"  "checks,"  and  "certificates 
granted  by  or  under  the  authority  of 
this  State  or  the  United  States,"  an  in- 
dictment for  stealing  "certain  promis- 
sory notes"  cannot  be  supported  by  the 
evidence  of  the  theft  of  a  "silver  cer- 
tificate."   Stewart  v.  State,  62  Md.  412. 

2.  Proof  that  one  stole  a  bill  which 
was  either  a  national  bank  note  or  a  U. 
S.  treasury  note  will  not  sustain  an  in  - 
dictment  charging  the  larceny  of  both 
in  the  absence  of  any  statute  like  14  &  15 
Vict.,  ch.  100,  §  18,  rendering  it  unnec- 
essary for  the  jury  to  find  specifically 
the  particular  note  stolen.  State  v. 
-Collins,  72  N.  Car.  144. 

On  a  prosecution  for  larcenv  in  steal- 
ing bank  bills  of  another  State,  the 
prosecutor  must  show  the  existence  of 
the  banks  and  the  genuineness  of  the 
bills.  Johnson  v.  People,  4  Den.  (N. 
Y.)  364. 

Proof  of  stealing  a  "five  dollar  bill  of 
the  value  of  five  dollars,"  held  not  to 
sustain  a  charge  of  stealing  "a  certain 
United  States  currency  note  commonly 
called  a  greenback  bill,  of  the  value  and 
denomination  of  five  dollars."  Statum 
v.  State,  9  Tex.  App.  273. 

Kvidence  of  the  larceny  of  notes 
issued  by  a  national  bank  is  insufficient 
to  sustain  an  indictment  for  larceny  of 
a  certain  sum  "of  lawful  money  of  the 
United  States,"  a  more  particular 
description  of  which  is  to  the  jurors 
unknown.    Hamilton  v.  State,  60  Ind. 


fhere  an  indictment  charged  the 


taking  of  a  certain  sum  in  bills  known 
as  United  States  legal  tender  notes,  and 
a  certain  sum  of  postal  currency,  and 
the  proof  showed  the  moneys  were 
national  bank  notes  and  fractional  cur- 
rency, under  the  act  of  congress  of 
March,  1863,  keld  that  the  variance  was 
fatal  to  the  indictment.  People  v.  Jones, 
5  Lans.  (N.  Y.)  340. 

An  indictment  for  stealing  treasury 
notes  described  them  as  bearing  one 
per  cent,  interest,  instead  of  one  M  per 
centum.  It  was  held  a  fatal  variance. 
U.  S.  v.  Hardiman,  13  Pet.  (U.  S.)  176. 

3.  Lancater  v.  State,  9  Tex.  App. 
393. 

4.  Duvall  v.  State,  63  Ala.  12. 

Not  so,  however,  if  it  only  shows 
that  they  could  have  ascertained  the 
same  by  reasonable  diligence  and  en- 
quiry.   Duvall  v.  State,  63  Ala.  12. 

5.  "  Roth  v.  State,  10  Tex.  App.  27. 
An  indictment  for  the   larceny  of 

"divers  promissory  notes  payable  to 
the  bearer  on  demand,  current  as  money 
in  the  said  commonwealth,"  is  sustained 
by  proof  of  stealing  bank  bills.  Com. 
v.  Gallagher,  126  Mass.  54. 

6.  Hickey  v.  State,  23  Ind.  21. 

7.  Under  an  indictment  charging  the 
larceny  of  "thirty  dollars  in  money," 
and  the  proof  of  the  larceny  of  "three 
ten  dollar  bills,"  keld  that  there  was  no 
variance.  State  v.  Freeman,  89  N.  Car. 
469. 

It  is  not  a  variance  that  the  indict- 
ment described  the  bill  as  of  the  "Chat- 
am  National  Bank,"  while  the  bill 
proved  to  have  been  stolen  was  of  the 
"Chatham  National  Bank."  Roth  v. 
State,  10  Tex.  App.  27. 

Proof  that  a  trunk  was  taken  and 
carried  away  from  the  house,  in  which 
there  was  money,  is  sufficient  to  sustain 
the  charge  of  taking  and  carrying  away 
money,  especially  when  all  the  facts 
show  the  quo  animo  with  which  the 
trunk  was  taken.  Berry  v.  State,  10 
Ga.  511. 

In  an  indictment  for  an  attempt  to  com- 
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An  allegation  of  the  theft  of  a  certain  number  of  articles  is 
usually  sustained  by  proof  of  the  theft  of  either  a  larger  or 
smaller  number  of  the  same  articles,1  a  substantial  conformity 
being  all  that  is  required.*  It  is  held,  in  North  Carolina,  that  a 
person  may  be  convicted  of  larceny  even  though  the  article  stolen 
may  not  have  been  identified  or  even  found.8 

c.  Identification  of  the  Place  of  the  Crime. — An  indict- 
ment for  theft  cannot  be  sustained  by  proof  of  a  taking  outside 
of  the  building  or  from  any  other  place  or  in  any  other  manner;* 
but  if  the  taking  was  done  in  any  part  of  the  building  or  in  any 
structure  connected  or  used  with  the  building  alleged,  there  is  no- 
variance,5 

ing  the  larceny  of  "a  cast  iron  balance 
wheel,"  the  evidence  was  that  In  order 
to  facilitate  its  removal  and  disposition 
to  their  use,  the  prisoner  broke  the 
wheel  in  pieces,  thereby  depriving  the 
material  composing  it  of  its  former 
character,  converting  it  into  "old  iron," 
and  as  such  disposed  of  it.  Held,  no- 
variance.  That  the  destruction  of  the 
wheel  was  simply  a  part  of  the  act  of 
taking,  and  resorted  to  for  the  more  suc- 
cessful accomplishment  of  the  theft. 
Gettinger  v.  State,  13  Neb.  308. 
8.  State  v.  Kent,  65  N.  Car.  311. 
4.  Martinez  v.  State,  41  Tex.  126. 
An  indictment  which  charges  theft 
from  a  house  under  Pasch.  Dig.,  art. 
2409,  is  not  sustained  by  proof  of  theft 
from  a  tent.  Callahan  v.  State,  41 
Tex.  43. 

An  indictment  for  larceny  in  a  build- 
ing is  not  sustained  by  evidence  that 
the  owner  of  a  stock  of  watches  in  a 
shop  placed  two  of  them  In  the  defend- 
ant's hands  for  inspection,  and  that  he 
ran  away  with  them  while  the  owner's 
back  was  momentarily  turned.  Com.  v. 
Lester,  129  Mass.  101. 

6.  An  indictment  for  'larceny  from 
the  house  held  to  be  sustained  by  proof 
that  the  defendant  took  and  carried 
away  a  watch  from  a  post  on  which  it 
was  hanging,  covered  by  the  roof  of  the 
building.    Burge  v.  State,  62  Ga.  170. 

The  prisoner  was  indicted  for  steal- 
ing money  from  a  counting  house.  The 
proof  was  that  he  stole  money  from  a 
building  called  "the  machine  house"  on 
the  premises  of  a  person  who  had  large 
chemical  works.  All  goods  sent  out 
were  weighed  in  this  building,  and  in  it 
the  men's  time  was  taken  and  wages 
paid.  The  books  in  which  the  men's 
time  was  entered  were  brought  to  the 
building  for  the  purpose  of  making  the 
entries,  but  were  kept  in  another  build- 
ing on  the  premises  called  "the  office,'* 


mit  larceny  the  phrase  "goods  and  chat- 
tels is"  held  to  mean  "personal  goods," 
and  the  proof  of  intent  to  steal  bank  bills 
and  money  was  sufficient  under  2  Ind. 
Rev.  Stat  1876,  §  24;  Garfield  v.  State, 
74  Ind.  60. 

X.  See  Wiley  v.  State,  3  Coldw. 
(Tenn.)  362. 

On  an  indictment  for  stealing  two 
animals,  proof  of  stealing  one  warrants 
a  verdict  of  guilty.  Alderson  v.  State, 
2  Tex.  App.  10. 

Ten  yards  of  jeans  alleged,  and  thirty 
and  a  half  proved  to  have  been  stolen, 
held  to  be  an  immaterial  variance. 
State  v.  Martin,  82  N.  Car.  672. 

An  indictment  for  stealing  "fifty 
pounds  of  flour  of  the  value  of  six 
pence"  is  sustained  by  proof,  that  the 
accused  stole  a  bag  of  flour  and  said  he 
gave  five  dollars  for  it,  although  there 
was  no  proof  of  its  weight.  State  v. 
Harris,  64  N.  Car.  127. 

2.  The  charge  that  the  defendant 
stole  "three  bushels  of  corn"  is  sup- 
ported by  proof  that  he  stole  three  bush- 
els of  corn  "in  the  ear."  State  v.  Nip- 
per, 95  N.  Car.  653. 

An  indictment  for  stealing  a  "silver 
teapot"  and  other  articles  of  "silver" 
ware  held  to  be  sustained  by  proof  of 
larceny  of  like  articles,  only  silver 
plated,  there  being  a  good  legafdescrip- 
tion  after  the  false  word  "silver"  was 
rejected.  Goodall  v.  State.  22  Ohio  St. 
203. 

An  indictment  for  larceny  of  ware- 
house receipts  issued  by  a  railway  com- 

f>any  sustained,  though  not  showing 
egal  authority  in  the  company  to  issue 
them,  the  facts  showing  that  the  com- 
pany would  be  liable  on  the  receipts  of 
a  bona  fide  holder,  as  against  whom  it 
would  be  estopped  to  assert  its  want  of 
authority.    State  v.  Loomis,  27  Minn. 

On  the  trial  of  an  indictment  charg- 
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•and  the  words  shop  and  store  as  used  in  an  indictment  for  larceny 
are  synonymous.1 

d.  Value. — A  failure  to  prove  that  the  stolen  property  was  of 
any  value  is  fatal  to  a  conviction,*  but  it  is  not  necessary  to  prove 
the  exact  amount  stated  in  the  indictment.3  If  the  jury  are 
satisfied  from  all  the  evidence  or  by  an  inspection  of  the  goods, 
or  by  both,  that  they  are  of  some  value,  it  is  sufficient.4 

e.  Time. — It  is  not  necessary  to  prove  the  time  as  charged  in 
the  indictment,5  except  in  cases  in  which  the  time  of  the  act 
affects  the  character  of  the  offence,  as  larceny  from  a  building  in 
the  night  time,  etc. ; 6  but  where  several  articles  are  alleged  to 
have  been  stolen  on  a  particular  day,  it  is  error  to  admit  proof 
that  part  of  them  were  taken  on  that  day  and  part  at  a  previous 
time*. 

f.  Venue. — Proof  of  the  venue  of  an  offence  is  essential  to 
the  legality  of  a  conviction.8  Each  asportation  from  one  county 
to  another  being  a  fresh  theft,  an  indictment  for  larceny  in  one 
county  is  supported  by  evidence  of  the  taking  in  another  county, 
and  the  subsequent  transportation  into  that  county,9  and  on  a 


■where  the  general  books  and  accounts 
of  the  concern  were  kept.  Held,  that 
there  was  evidence  that  the  building 
-was  a  counting  house  within  the  act  7  & 
«  Geo.  IV,  ch.  29,  §  15;  Reg.  v.  Potter,  4 
Eng.  Law  &  Eq.  575. 

1.  State  v .  Moore,  38  La.  An.  66. 
The  Massachusetts  criminal  statute 

does  not  contain  the  word  "store,"  and 
prescribes  no  punishment  for  larceny  in 
a  store.  Hence  an  indictment  for  lar- 
ceny "in  a  building  called  and  being  a 
shop"  is  sustained  by  proof  of  a  lar- 
ceny in  a  building  kept  and  used  for  the 
sale  of  goods,  and  called  a  "store." 
Com.  v.  Riggs,  14  Gray  (Mass.)  376; 
».  c,  77  Am.  Dec.  333. 

Larceny  on  a  Vessel. — Where  an  in- 
dictment for  larceny  charged  that  the 
offence  was  committed  in  a  vessel  in  the 
first  ward  of  the  city  of  New  York,  and 
it  appeared  on  the  trial  that  the  vessel 
•was  lying  in  the  river  at  a  wharf  in  the 
third  ward,  it  was  held  not  to  be  a 
material  variance.  People  v.  Honey- 
man,  3  Den.  (N.  Y.)  121. 

2.  Collins  t'.  People,  39  111.  233;  Hall 
v.  State,  15  Tex.  A  pp.  40. 

The  supreme  court  will  set  aside  a 
conviction  for  larceny,  the  record 
whereof  shows  that  there  was  no  proof 
of  the  value  of  the  property  stolen,  and 
this,  although  the  error  was  not  pointed 
out  by  counsel.  State  v.  Krieger,  68 
Mo.  89. 

Series  or  Takings. — At  the  trial  of  an 
indictment  for  theft  of  the  value  of  cer- 


tain lumber  of  the  value  of  $20  and 
over,  which  was  found  in  defendant's 
possession,  the  evidence  tended  to  show 
a  series  of  takings  by  defendant,  but  did 
not  show  the  amount  or  value  of  lum- 
ber taken  on  any  one  occasion.  Held, 
that  to  sustain  a  conviction  the  prosecu- 
tion should  select  a  certain  transaction, 
and  prove  the  value  of  the  lumber  taken 
on  that  occasion  to  have  been  $20  or 
over.  Lacey  v.  State,  22  Tex.  App. 
<>57- 

8.  McCorkle  v.  State,  14  Ind.  39; 
Com.  v.  Burke,  (12  Allen)  Mass.  182; 
Com.  v.  Riggs,  14 Gray  (Mass.)  376. 

An  indictment  for  larceny  of  prop- 
erty, alleged  to  be  of  a  value  less  than 
one  hundred  dollars,  is  supported  by  ev- 
idence that  the  property  was  of  any 
value.  Com.  v.  McKenney,  9  Gray 
(Mass.)  114. 

Evidence  of  a  larceny  of  part  of  the 
money  will  warrant  a  conviction  under 
an  indictment  alleging  the  larcenv  of  a 
quantity  of  bank  bills,  amounting  in  the 
aggregate  to  one  hundred  and  fifty 
dollars.  Com.  v.  O'Connell,  12  Allen 
(Mass.)  451. 

4.  Com.  v.  Burke, 12  Allen(Mass.)  182; 
Com.  v.  Riggs,  14  Gray  (Mass.)  376. 

6.  State  v.  Porter,  to  Rich.  (S.Car.) 
L.  145. 

6.  Com.  v.  McLaughlin,  11  Cush. 
(Mass.)  598. 

7.  Fisher  v.  State,  33  Tex.  792. 

8.  Bowling  v.  State,  13  Tex.  App.  338. 

9.  See  Fox  v.  Davis,  55  Ga.  298; 
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trial  in  a  court  having  jurisdiction  over  the  whole  county,  an  in- 
dictment charging  larceny  in  one  township  is  supported  by  proof 
of  the  commission  of  the  crime  in  another  township  of  that  county.1 
XV.  Ihbtbttctiokb  to  the  Just. — The  language  of  a  charge  of 
the  court  must  always  be  construed  with  reference  to  the  evi- 
dence which  elicited  it ;  *  an  instruction  must  be  considered  as  a 
whole,3  and  if  unwarranted  by  the  evidence,  it  should  be  refused.4 
It  is  error  to  refuse  special  instructions  asked  for,  which  are  cor- 
rect as  legal  principles  and  applicable  to  the  facts  proved  ;6  but 
they  are  properly  refused  if  the  general  charge  fully  and  cor- 
rectly instructs  the  jury  upon  all  the  issues  raised  upon  the  trial,* 
and  error  cannot  be  predicated  upon  a  failure  to  charge  upon  a 


Com.  v.  Dewitt,  10  Mass.  154;  State  v. 
Smith,  66  Mo.  61. 

Where,  as  in  Texas,  an  indictment  for 
theft  may  be  brought  in  the  county 
where  the  property  was  taken,  or  in  any 
county  through  or  into  which  the  thief 
may  have  carried  it,  an  allegation  of 
venue  in  the  county  into  which  the 
stock  was  driven  is  supported  by  proof 
that  the  stock  was  taken  from  the  range 
in  another  county.  Shubert  v.  State, 
20  Tex.  App.  320. 

An  indictment  for  stealing  "one  pea- 
hen" and  "one  turkey"  in  this  common- 
wealth, is  not  supported  by  evidence  of 
taking  them  alive  in  another  State,  and 
bringing  them  dead  into  this  State. 
Com.  v.  Beaman,  8  Gray  (Mass.)  497. 

1.  People  v.  Waller  (Mich.),  38  N. 
W.  261 ;  s.  c,  14  West  435. 

S.  Peck  v.  State,  9  Tex.  App.  70. 

S.  Coombes  v.  State,  17  Tex.  App. 

4.  Parks  v.  State,  66  Ga.  192;  Com. 
v.  Gallagher,  126  Mass.  54;  State  v. 
Espinozei  (Nev.),  19  P.  677;  People  v. 
McCallam,  103  N.  Y.  587;  s.  c,  5  N. 
Y.Cr.  Rep.  143;  Snowden  v.  State,  62 
Miss.  100;  Wyers  v.  State,  22  Tex. 
App.  258;  s.  c,  2  S.  W.  722;  Johnson 
v.  State,  13  Tex.  App.  378;  Wheeler  v. 
State,  15  Tex.  App.  607. 

Upon  a  trial  for  larceny-  of  a  horse 
the  court  instructed  the  jury  that  the 
prosecution  must  establish  that  the  de- 
fendant took  the  horse  without  the 
owner's  knowledge  or  consent,  or  that  he 
aided,  abetted,  or  assisted  another  in  so 
doing.  Held,  that  there  being  no  evi- 
dence tending  to  show  that  defendant 
aided  or  abetted  any  person  in  the 
commission  of  the  crime,  the  instruc- 
tion was  error,  for  which  a  conviction 
could  be  reversed.  State  v.  Mver,  69 
Iowa  148;  s.  c,  28  N.  W.  484. 

A  charge  that  the  defendant  could 


870 


not  be  convicted  if  he  had  the  honest 
belief  at  the  time  of  the  taking,  that 
he  had  authority  to  take  and  use  the 
horse  to  avoid  arrest,  was  properly  re- 
fused in  view  of  the  evidence  of  the 
clandestine  taking  in  the  night  time, 
etc.,  and  of  the  want  of  evidence  that 
he  was  pursued  or  in  danger  of  arrest 
at  the  time.  Durrett  v.  State,  62  Ala. 
434- 

Selling  property  which  the  seller- 
knows  does  not  belong  to  him,  and  ap- 
propriating the  proceeds  to  his  own  use, 
is  not  necessarily  larceny,  to  constitute 
which  a  felonious  taking  is  essential;: 
and  it  is  erroneous  to  give  such  a 
charge  if  the  accused  claims  that  he- 
sold  all  the  property  believing  it  was 
not  his  but  that  of  his  wife.  Watkins 
v.  State,  60  Miss.  323. 

On  an  indictment  for  the  larceny  of 
a  United  States  treasury  note,  a 
charge  instructing  the  jury  that  "if  the 
evidence  fails  to  show  the  value  of  the 
property  alleged  to  have  been  stolen 
they  must  acquit,"  although  it  asserts  a 
correct  general  proposition,  was  prop- 
erly refused  in  this  case,  since  without 
explanation  it  would  probably  hare 
misled  the  jury  in  inducing  the  belief 
that  extraneous  evidence  of  the  value  of 
the  stolen  note  was  necessary.  Duvall 
v.  State,  63  Ala.  12.  See  also  McNair 
v.  State,  14  Tex.  App.  78;  Ainsworth  v. 
State.  11  Tex.  App.  339. 

6.  Willey  v .  State,  22  Tex.  App.  40S; 
Schultz  v.  State,  22  Tex.  App.  16; 
Sigler  v.  State,  9  Tex.  App.  427. 

6.  Brooks  v.  State  (Tex.),  9  S.  VV. 
562;  Holmes  v.  State,  20  Tex.  App.  509. 

The  Talcing  or  Asportation. — Where 
the  court  properly  instructs  the  jury 
that  in  order  to  convict  they  must  be 
satisfied  from  the  evidence  "that  the 
defendant  stole,  took  and  carried  away" 
the   property  alleged  to  have  been 
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given  point  when  no  request  for  such  charge  is  made.1  A  charge 
is  erroneous  which  assumes  the  existence  of  the  fact  in  issue,* 
and  any  invasion  of  the  province  of  the  jury,8  as  an  instruction 
bearing  upon  the  weight  and  effect  of  the  evidence,4  is  unauthor- 
ized, and  a  ground  for  reversal,  the  slightest  intimation  of  the  opin- 
ion of  the  court  on  the  facts  of  the  case  being  unwarranted.5  An 
instruction  omitting  the  word  "felonious"  from  the  definition  oi 


stolen,  it  is  not  error  to  refuse  a  specific 
instruction  that  "taking  is  a  material 
part  of  larceny,  and  must  be  established 
by  competent  evidence."  State  v. 
Kellerman,  14  Kan.  135. 

A  request  for  an  instruction  "that 
there  was  no  evidence  that  the  money 
stolen  was  ever  in  her  (defendant's)  pos- 
session, or  that  she  knew  that  the  pros- 
ecuting witness  has  such  a  sum  of 
money,"  is  properly  denied,  as  being 
abstract  considerations  for  the  jury 
alone,  without  instructions  from  the 
court.  Jamieson  v.  State  (Neb.),  41  N. 
W.  138. 

1.  Gettinger  v.  State,  13  Neb.  308. 

Unexplained  possession  of  stolen 
property  is  presumptive  evidence  of 
guilt,  and  an  instruction  to  that  effect 
sufficiently  leaves  it  open  to  the  jury  to 
consider  all  the  circumstances  going  to 
explain  it.  If  the  accused  desires  more 
specific  instructions  as  to  the  circum- 
stances, he  must  ask  for  them.  Belote 
v.  State,  7  George  (Miss.)  96;  see 
Graves  v.  State,  12  Wis.  591. 

If  there  is  a  doubt  upon  the  evidence 
as  to  whether  the  offence  is  grand  or 
petit  larceny,  counsel  should  pray  an 
instruction  to  the  jurv  to  find  the  value. 
Mason  v.  People,  2  Colo.  373. 

8.  State  v.  Evans,  23  S.  Car.  209; 
White  v.  State,  21  Tex.  App.  339. 

On  the  trial  of  an  indictment  for  lar- 
ceny, in  this  case  the  stealing  of  a  hog, 
the  question  of  the  identification  of  the 
property  alleged  to  be  stolen  does  not 
assume  any  importance  until  the  State 
has  shown,  and  the  jury  is  satisfied, 
that  a  larceny  was  actually  committed. 
And  it  is  good  ground  for  granting  a 
new  trial  if  the  court  fails  so  to  charge 
the  jury.  State  v.  McGowan,  1  S. 
Car.  14. 

An  instruction  to  the  effect  that  if  a 
man  take  his  own  goods  from  the  pos- 
session of  his  bailee,  without  the 
knowledge  or  consent  of  the  latter,  such 
taking  is  no  larceny,  is  properly  refused. 
In  such  case  the  taking  will  be  larceny 
or  not,  according  to  the  intent  with 
which  the  taking  was  accomplished.  If 
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done  with  the  intent  to  charge  the 
bailee,  it  is  larceny.  People  v.  Thomp- 
son, 34  Cal.  671. 

3.  Herges  v.  State,  30  Ala.  45;  State 
v.  Heaton,  23  W.  Va.-  773. 

Instruction  Encroaching  Upon  the 
Province  of  the  Jury. — It  was  essential 
to  establish  the  identity  of  several  notes 
found  where  the  prisoner  was  said  to 
have  concealed  them  with  the  ones 
charged  to  have  been  stolen.  The 
court,  in  its  charge,  said,  that  "one 
twenty  dollar  note  was  positively  iden- 
tified. Held,  error  as  to  the  question 
of  identity;  no  matter  what  the  evi- 
dence was,  it  was  for  the  jury.  Hill  x>. 
State,  17  Wis.  675;  s.  c,  86  Am.  Dec. 
736. 

4.  A  charge  in  effect  that  the  posses- 
sion, without  a  written  transfer  or  bill 
of  sale  of  the  animal  stolen,  shall  be 
frima  facie  evidence  against  the  ac- 
cused, is  a  charge  upon  the  weight  of 
evidence,  and  erroneous.  Willey  v. 
State,  22  Tex.  App.  408. 

An  instruction  that  if  part  of  the 
property  was  found  and  identified,  the 
theft  of  the  rest  might  be  inferred  from 
that  fact,  if  all  was  stolen  at  the  same 
time  and  place,  is  a  charge  upon  the 
weight  of  evidence,  and,  therefore, 
erroneous.  White  v.  State,  17  Tex. 
App.  188. 

On  one's  trial  for  theft  of  mules,  an 
instruction  that  in  his  possession  of  re- 
cently stolen  property,  "may  be  taken 
into  consideration  in  connection  with 
other  facts  that  may  be  proven  in  the 
case,  to  enable  you  to  determine  as  to 
the  guilt  or  innocence  of  the  accused," 
held  to  be  on  weight  of  evidence  and 
erroneous.  McWhorter  v.  State,  11 
Tex.  App.  584. 

6.  McWhorter  v.  State,  1 1  Tex.  App. 
584.  See  State  v.  Loveless,  17  Nev. 
424. 

It  is  error  for  the  court,  in  its  charge, 
to  give  undue  prominence  to  the  fact  of 
possession  of  property  recently  stolen, 
and  to  say  that  such  evidence  is  against 
the  defendant.  Bryant  v.  State,  la 
Tex.  App.  144. 
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larceny  is  erroneous,1  as  well  as  a  failure  or  refusal  to  charge  that, 
in  order  to  convict,  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt  of  the  commission  of  the  crime  by  the  defendant ;  *  and 
where  there  is  exculpatory  evidence  the  defendant  is,  of  course, 
entitled  to  a  charge  that  if  the  jury  believe  that  he  was  not  con- 
nected with  the  original  taking  he  must  be  acquitted.3  The 
charge  of  the  court  may  be  looked  to  by  the  jury  in  ascertaining 


I.  People  v.  Cheong  Foon  Ark,  61 
Cal.  527. 

».  See  Robinson  v.  State  (Fla.),  5 
So.  6;  State  v.  Espinozet  (Nev.),  19  P. 
677;  State  v.  Boone,  70  Mo.  649. 

An  instruction  qualifying  the  rule  of 
reasonable  doubt,  that  the  jury  was  not 
required  to  be  satisfied  beyond  a  reason- 
able doubt  of  each  link  in  the  chain 
of  circumstances  relied  on  to  es- 
tablish defendant's  guilt,  is  not  ob- 
jectionable as  leading  the  jury  to 
believe  that  it  was  not  necessary  to 
prove  the  three  "links" — the  taking, 
the  possession  and  the  value  of  the 
property  —  when  such  instruction  is 
explained  by  another  clause,  "it  is  suffi- 
cient if,  taking  the  testimony  altogether, 
the  jury  are  satisfied  beyond  a  reason- 
able doubt  that  the  State  has  proved 
each  material  fact  charged,  and  that 
defendant  is  guilty."  Jamieson  v.  State 
(Neb.),  41  N.  W.  138. 

On  a  trial  for  theft,  an  instruction 
that  if  the  jury  could  "reasonably  con- 
clude that  the  defendant  is  innocent" 
they  must  acquit,  otherwise  convict 
him,  held  to  be  prejudicial  to  him. 
McMillin  v.  State,  7  Tex.  App.  142. 
Compare  Myers  v.  State,  7  Tex.  App. 
640. 

An  instruction  to  the  effect  that  the 
jury  might  find  the  defendant  guilty, 
although  they  might  not  be  entirely 
satisfied  that  he,  and  no  other  person, 
committed  the  alleged  offence,  held, 
erroneous.    People  v.  Carrillo,  70  Cal. 
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fhere  it  was  necessary,  in  order  to 
convict  a  defendant  of  the  larceny  of  a 
cow,  to  prove,  for  the  purpose  of  identi- 
fication, that  the  cow  had  been  sold  by 
A  and  B  previously,  it  was  held  that 
the  refusal  of  the  court  to  instruct  the 
jury  that  if  they  had  reasonable  doubt 
of  this  sale,  they  must  give  the  defend- 
ant the  benefit  thereof  and  acquit  him, 
was  error,  and  was  not  cured  by  giving 
a  correct  general  charge  on  the  subject 
of  reasonable  doubt.  People  v.  Eckert, 
19  Cal.  603. 

S.  Johnson  v.  State,  73  Ala.  523; 
Williams  v.  State,  22  Tex.  App.  332; 


s.  c,  3  S.  W.  226;  Herron  v.  State,  20 
Tex.  App  296;  Harris  v.  State,  17  Tex. 
App.  132;  Tucker  v.  State,  21  Tex.  App. 
699. 

Circumstantial  evidence  being  alone 
relied  upon  to  establish  the  fraudulent 
taking  of  the  alleged  stolen  animal,  the 
trial  court,  by  failing  to  give  in  its 
charge  the  law  governing  such  evidence, 
committed  a  fundamental  error.  Ra- 
mirez v.  State,  20  Tex.  App.  133. 

At  the  trial  of  an  indictment  charg- 
ing larceny  of  goods  from  the  person, 
defendant  testified  that  he  was  walking 
with  the  prosecutor,  at  the  letter's  re- 
quest; that  the  prosecutor  was  intoxi- 
cated, and  threw  away  the  articles  al- 
leged to  have  been  stolen;  and  that 
defendant  gathered  them  up  to  preserve 
them  for  him,  held,  that  defendant 
was  entitled  to  an  instruction  that  if 
the  jury  believed  his  evidence  he  should 
be  acquitted.  State  v.  Gilmore,  97  N. 
Car.  429;  1  S.  E.  491. 

Where,  upon  the  trial  of  an  indict- 
ment for  larceny  of  a  diamond  pin, 
there  was  evidence  tending  to  show 
that  the  prosecutor  delivered  the  pin  to 
defendant  to  procure  a  loan  thereon,  and 
that  defendant  did  so,  it  was  held,  that 
a  refusal  of  the  court  to  charge  the  jury 
that  if  they  believe  the  defendant  was 
authorized  to  and  did  procure  a  loan 
upon  the  pin  as  authorized,  they  could 
not  convict  under  the  indictment,  was 
error.  People  v.  Gruger,  102  N.  Y.  510; 
s.  c,  55  Am.  Rep.  830. 

Larceny  consists  of  the  fraudulent 
taking  and  carrying  away  of  the  per- 
sonal goods  of  another;  and  where  the 
only  proof  of  the  larceny  from  a  store- 
house, as  charged,  consists  of  the  testi- 
mony of  one  of  the  proprietors,  to  the 
effect  that,  on  a  specified  morning,  he 
missed  the  goods  from  the  store,  which 
were  there  on  a  previous  day,  and  that 
such  goods  were  found  in  a  trunk  be- 
longing to  the  defendant,  to  whom 
some  of  them  had  been  sold  by  a  clerk 
in  the  store,  the  court  should  charge 
the  jury,  on  the  written  request  of  the 
defendant,  that  they  must  find  him  not 
guilty.   Green  v.  State,  63  Ala.  539. 
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the  offence  upon  which  they  are  to  render  a  verdict.1  When  any 
special  or  particular  element  is  developed  in  a  case  the  defendant 
is  entitled  to  instructions  bearing  upon  the  law  applicable  to  that 
element ;  *  and  a  charge  which,  even  though  it  expresses  the  law 
correctly,  is  biased  and  prejudicial,  is  improper  and  a  ground  for 
reversal.3 

1.  As  to  Ownership. — The  court  should  charge  the  jury  to  acquit 
unless  satisfied  beyond  a  reasonable  doubt  that  the  ownership  of 
the  stolen  property  is  in  the  person  alleged  in  the  indictment ; 4 
and  where  property  is  purchased  by  a  wife  during  the  marriage, 
the  jury  should  be  instructed  that  it  is  presumptively  community 
property.5 

2.  As  to  Identity. — The  question  of  the  identity,  both  of  the 
thief  and  of  the  property  stolen,  must  be  submitted  to  the  jury 
under  proper  instructions,6  the  burden  of  proving  such  identity 


1.  Marshall  v.  State,  4  Tex.  App.  540. 

2.  Defendant  was  indicted  for  steal- 
ing a  ten  dollar  bill.    It  appeared  that 

■  he  snatched  a  pocket  book  which  he  re- 
turned, but  it  did  not  appear  that  he 
returned  the  bill.    Held,  that  he  was 

'entitled  to  demand  that  the  jury  be 

charged  concerning  the  law  of  the  vol- 
untary return  of  stolen  property. 
Wheeler  v.  State,  15  Tex.  App  607. 

Where  one  who  is  indicted  for  theft 
introduces  evidence  tending  to  support 
the  offence  of  kleptomania,  the  charge 
-should  specifically  treat  thereof,  and 
not  stop  with  merely  submitting  the 
usual  test  of  ability  to  distinguish  be- 
tween right  and  wrong.  Looney  v. 
State,i9  Tex.App.520;  s.  c, 38  Am.  Rep. 
646.  Though,  on  a  trial  for  theft  of  a 
watch,  proof  that  the  defendant,  before 
arrest,  stated  that  a  witness  stole  the 
watch  from  him,  held  not  to  render 
necessary  an  instruction  on  the  in- 
firmity of  uncorroborated  testimonv  of 
an  accomplice.  Smith  v.  State,  8  Tex. 
App.  39- 

3.  Stuckey  v.  State,  7  Tex.  App. 
174;  Dreyer  v.  State,  11  Tex.  App.  631. 

Upon  an  indictment  for  stealing  cer- 
tain specifically  designated  goods  in  a 
store,  held,  that  instructions  that  de- 
fendant could  be  convicted  upon  show- 
ing that  he  stole  "  any  "  of  the  goods 
in  the  store  were  erroneous.  State  v. 
Babb.  76  Mo.  501. 

Under  an  indictment  for  larceny 
committed  in  a  house  of  ill  fame,  in- 
structions that  the  jury  might  consider 
"  the  habits  of  the  parties  defendant  ar 
the  time,  whether  they  were  living  to- 
gether, and  acting"  together,"  held 
erroneous,  as  tending  to  lead  the  jury  to 
infer  that    because  defendants  were 
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parties  in  prostitution,  they  might  be 
parties  in  larceny.  State  v.  Graham, 
62  Iowa  108. 

On  a  trial  for  theft  of  hogs,  the  fact 
that  the  jury  were  instructed  as  to  the 
penalty  for  theft  in  general,  prescribed 
under  Tex.  Rev.  Penal  Code,  arts.  735, 
736,  instead  of  that  specifically  de- 
scribed by  art  748  for  theft  of  hogs, 
sheep  and  goats,  held  to  be  reversi- 
ble error,  although  the  punishment  as- 
sessed was  one  that  might  be  law- 
fully assessed  by  the  court.  Jones  v. 
State,  7  Tex.  App.  338. 

The  following  instruction  was  held 
irregular:  "  If  you  believe  from  the 
evidence  that  the  two  respondents 
were  together  the  day  before  the  lar- 
ceny was  committed,  and  kept  together 
up  to  eight  o'clock  the  night  the  horses 
were  stolen,  vou  have  a  right  to  in- 
fer that  the  farceny  was  committed  by 
them  jointly."  Hall  v.  State,  8  Ind.439. 

4.  Robinson  v.  State,  5  Tex.  App.  519. 

An  indictment  charged  larceny  of 
property  belonging  to  A.  The  evi- 
dence showed  that  it  had  been  pur- 
chased by  A,  and  was  used  by  A's 
wife.  Held,  that  a  refusal  to  charge 
that  if  the  jury  believed  the  property 
to  be  owned  by  A's  wife,  they  should 
acquit,  was  error.  State  v.  Pitts,  12 
S.  Car.  180. 

Competency. — Refusal  on  request  to 
charge  in  substance  that  an  unrecorded 
brand  upon  cattle  is  no  evidence,  and 
that  unless  it  be  proven  by  other  evi- 
dence the  accused  should  be  acquitted, 
held  error.  Wyers  v.  State,  22  Tex. 
App.  250. 

6.  State  v.  Gaffery,  12  La.  An. 
265. 

6.  See   Com.  v.  Annis,   15  Gray- 
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being  in  the  prosecution,  and  the  neglect  or  refusal  of  the  court 
to  charge  the  jury  as  to  the  effect  of  the  failure  to  educe  such 
proof  is  error.1 

3.  As  to  Want  of  Consent. — The  court  should  instruct  the  jury 
that  want  of  consent  to  the  taking  on  the  part  of  the  owner  must 
be  affirmatively  proved.* 

4.  As  to  the  Fraudulent  Intent — While  the  question  as  to  what 
constitutes  a  fraudulent  intent  is  one  of  law  for  the  court,5  the 
question  as  to  whether  the  facts  proved  constitute  such  intent  is 
one  of  fact,  and  must  be  given  to  the  jury,4  with  instructions  that 
it  is  to  be  deduced  from  all  the  circumstances,  whether  remotely 
or  immediately  attending  the  taking,5  and  such  fraudulent  intent 

they  believed,  etc.,  that  the  taking  was 
without  the  consent  of  A,  B  or  C,  "  or 
either  of  them."  Held  error,  as  au- 
thorizing conviction  if  any  of  the  three 
failed  to  consent.  Woods  v.  State 
(Tex.)  10  S.  W.  108. 

The  indictment  alleged  the  theft  of 
the  property  of  W  without  the  consent 
of  the  owner,  and  with  intent,  etc.  W 
testified  that  the  property  belonged  to 
a  minor  child  of  P,  both  of  whom  lived 
with  the  prosecutor  W;  that  he  had  the 
general,  exclusive  management  and 
control  of  the  property.  Neither  the 
want  of  the  consent  of  the  minor,  the 
actual  owner,  nor  that  of  her  mother, 
her  natural  guardian,  was  proved. 
The  trial  court  charged  the  jury,  in  ef- 
fect, that  if  the  property  was  taken  from 
the  possession  of  W,  without  his  con- 
sent, and  he,  at  the  time,  had  the  care, 
control  and  management  of  the  prop- 
erty, that  would  be  sufficient  as  to  own- 
ership and  want  of  consent.  Held  cor- 
rect. Frazier  v.  State,  18  Tex.  App.434.. 

Upon  a  trial  for  larceny,  the  court 
correctly  charged  "that  if  the  prose- 
cutor with  others  agreed  or  arranged ' 
with  the  principal  State's  witness  that 
he  and  the  defendant  should  steal  the 
prosecutor's  mule,  defendant  would  not 
be  guilty;  but  if  defendant  formed  a 
design  to  steal  mules  and  communicated 
his  design  to  the  principal  witness;  or 
if  defendant  and  the  principal  witness 
formed  such  design,  and  the  prosecu- 
tor, with  others,  on  being  informed 
thereof,  arranged  with  the  principal 
witness  so  to  conduct  matters  as  that 
defendant  might  be  detected  and 
caught,  defendant  should  be  guilty." 
Held  no  error.  McAdams  v.  State,  8 
Lea  (Tenn.)  456. 
S.  State  v.  Gaither,  72  N.  Car.  458. 
4.  State  v.  Gaither,  72  N.  Car/458; 
State  v .  Watson,  7  S.  Car.  63.  67. 
8.  McNair  v.  State,  14  Tex.  App.  78;. 


(Mass.)  197:  Loyd  v.  State,  22  Tex. 
App.  646. 

Identity  of  Thief. — A  witness  testified 
that  he  did  not  see  the  face  of  the  man 
who  brought  a  certain  trunk  to  his 
house,  but  only  heard  his  voice,  which 
he  did  not  think  was  defendant's  voice, 
but  he  could  not  swear  positively.  The 
State's  attorney  then  asked  him  whose 
voice  it  was  like,  and  being  answered 
that  it  was  like  the  voice  of  a  man  who 
sometimes  called  him  in  the  morning, 
was  permitted,  against  the  defendant's 
objection,  to  ask  him  if  that  man's  voice 
was  like  the  defendant's  voice.  The 
court  instructed  the  jury  that  this  was 
prop«r  evidence  from  which  they 
might  judge  whether  or  not  the  voice 
was  the  defendant's  voice,  but  that  they 
ought  not  to  find  that  it  was  without 
other  evidence.  Held,  that  the  charge 
afforded  no  ground  of  exception.  Com. 
v.  Annis,  15  Gray  (Mass.)  197. 

Identity  of  Property. — The  witnesses 
differed  in  minor  particulars  as  to  the 
correspondence  in  description  of  the 
mules  stolen  and  those  which  defend- 
ant sold,  but  they  all  agreed  as  to  a 
peculiarly  shaped  brand  which  was  on 
one  of  the  mules  stolen,  and  also  on 
one  of  those  sold.  Held,  that  an  in- 
struction was  warranted  submitting  the 
question  of  identity  to  the  jury  under  a 
caution  as  to  reasonable  doubt.  State 
■v.  Hill  (Mo.)  10  S.  W.  28. 

1.  Loyd  v.  State,  22  Tex.  App.  646. 

2.  Foster  v.  State,  21  Tex.  App.  80; 
Spruill  v.  State,  10  Tex.  App.  695; 
Campbell  v.  State,  42  Tex.  591 ;  Baw- 
com  v.  State,  41  Tex.  189;  Powell  v. 
State,  7  Tex.  App.  467;  Counts  v. 
State,  37  Tex.  593. 

An  indictment  for  larceny  connected 
A,  B  and  C  with  the  ownership  and 
possession  of  the  property,  two  of 
whom  were  special  owners.  The  court 
charged  that  the  jury  should  convict  if 
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must  have  existed  in  order  to  constitute  the  taking  a  larceny.1 
Where  the  jury  might  infer  from  the  evidence  that  the  taking  was . 
not  fraudulent,  the  accused  is  entitled  to  an  instruction  to  the 
jury  as  to  the  distinction  between  trespass  and  theft.* 

a.  Taking  Under  Claim  of  Right. — Where  the  property 
was  taken  under  a  claim  of  right,  and  the  accused  seems  to  have 
had  a  fair  color  of  title,  or  if  the  title  of  the  prosecutor  be 
brought  into  doubt,  the  court  should  direct  an  acquittal,  it  being 
improper  to  settle  such  disputes  in  the  form  of  a  criminal  pro- 


Riojas  v.  State,  8  Tex.  App.  49.  See 
Beckman  v.  State,  8  Tex.  App.  52; 
Spinks  v.  State,  8  Tex.  App.  125;  Rey- 
nolds v.  State,  8  Tex.  App.  412,  493; 
Lindley  v.  State,  8  Tex.  App.  445. 

Where,  on  a  trial  for  larceny,  the 
court  instructed  the  jurv  "  that  it'  must 
be  proved  that  the  original  taking  was 
felonious,  but  that  the  jury  had  a  right 
to  infer,  from  all  the  facts  and  circum- 
stances of  the  case,  the  felonious  intent 
in  the  original  taking,  and  that  not  in 
one  case  in  a  hundred  could  it  be  proved 
directly  that  the  original  taking  was 
felonious,"  it  was  held  that  there  was 
no  error  in  the  instruction.  Booth  v. 
Com.,  4  Gratt.  (Va.)  525. 

Where  the  prisoner,  going  away  with 
the  prosecutor's  wife,  assisted  her  in 
placing  wearing  apparel  and  other  ar- 
ticles in  a  box,  also  in  removing  the 
box  from  her  husband's  house,  after- 
wards, while  the  prosecutor's  wife  re- 
mained in  adultery  with  him,  pledging 
some  of  the  articles  and  applying  the 
money  to  his  own  purposes,  held  that 
the  direction  to  the  jury,  that  if  they 
were  of  opinion  that  the  prisoner,  going 
away  with  the  prosecutor's  wife  for  the 
purpose  of  adulterous  intercourse,  was 
engaged  jointly  with  her  in  taking  the 
goods,  he  was  guilty  of  the  felony,  was 
a  proper  direction,  and  that  the  pris- 
oner was  rightly  convicted  of  larceny. 
Reg.  v.  Thompson,  1  Eng.  Law  &  Eq. 
Rep.  542. 

1.  Miller  v.  People,  4  Colo.  182;  State 
v.  Butler,  21  S.  Car.  353;  Purtell  v. 
State,  43  Tex.  483. 

At  the  trial  of  an  indictment  for  lar- 
ceny, if  the  property  alleged  to  be 
stolen  is  shown  to  have  been  taken 
openly  and  in  the  presence  of  the  owner 
or  other  persons,  the  jury  may  be  in- 
structed that  this  carried  with  it  evi- 
dence that  the  taking  was  only  a  tres- 
pass. Littlejohn  v.  State,  59  Miss. 
273- 

Where  one  obtained  possession  of  a 
stray  hog  from  a  stranger  by  represent- 


ing that  it  was  his  own,  carried  it  home 
publicly,  altered  the  mark  and  put  it 
in  the  pen  with  his  own  hogs,  on  the 
trial  for  larceny  it  was  held  that  an 
instruction  prayed  for  to  the  effect  that 
there  being  no  intent  to  conceal  the 
taking,  no  animus  furandi  must  be 
presumed,  was  properly  refused.  State 
v .  Fisher,  70  N.  Car.  78. 

In  a  trial  for  theft  the  court  charged 
the  jury  as  follows:  "If  the  defendant 
killed  the  cow  without  the  consent  of ' 
the  owner  thereof,  with  the  intent  to 
deprive  the  owner  of  the  value  thereof, 
and  appropriate  it  to  the  use  and  bene- 
fit of  the  defendant,  then  this  would 
constitute  theft  of  said  cow."  In  view 
of  the  evidence  of  this  case,  and  in 
view  of  the  fact  that  another  portion  of 
the  charge  fully  instructs  the  jury  that, 
to  constitute  theft,  the  taking  of  the 
property  must  have  been  with  a  fraudu- 
lent intent,  the  paragraph  quoted  is  not 
materially  erroneous  because  it  omits 
to  instruct  the  jury  that  the  killing  of  ' 
the  cow  was  with  a  "fraudulent  intent" 
on  the  part  of  the  defendant,  the  charge 
being,  as  all  charges  must  be,  construed 
as  a  whole.  Coombes  v.  State,  17  Tex. 
App.  259. 

2.  Bray  v.  State,  41  Tex.  203. 

Where,  on  trial  for  the  theft  of  a 
heifer,  there  was  no  clear  proof  that 
the  taking  was  with  a  fraudulent  in- 
tent, an  instruction  that  the  public 
manner  of  the  taking  would  not  lessen 
or  excuse  the  offence,  if  the  heifer  was  . 
taken  with  guilty  knowledge  and  fraudu- 
lent intent,  held  abstractly  true,  but 
misleading,  as  not  sufficiently  distin- 
guishing between  theft  and  mere  tres- 
pass. Ainsworth  v.  State,  11  Tex.  App. 
339. 

On  the  trial  of  an  indictment  for 
theft,  where  it  was  proved  that  the 
defendant  took  the  article  openly,  and 
in  the  presence  of  another,  and  that  the 
person  from  whom  such  article  was 
taken  was  only  bailee,  held,  that  the 
court  should  have  directed  the  minds  of ' 
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ceeding; 1  and  when  there  is  any  evidence  tending  to  show  that 
such  claim  of  right  was  made  honestly  and  in  good  faith,  the 
accused  is  entitled  to  an  instruction  that  if  his  intention  was  not 
criminal  or  fraudulent,  the  taking  was  not  theft;*  but  it  is  not 
enough  that  a  mere  false  and  unfounded  claim  was  made.3 

So  where  there  is  evidence  of  a  bona  fide  purchase  of  the  stolen 
property  by  the  accused,  that  issue  must  be  submitted  to  the 
jury,4  with  instructions  that  a  purchase  is  not  a  taking,  and  that 
if  the  purchase  was  not  made  with  the  fraudulent  intent  to  de- 
prive the  owner  of  his  property,  the  accused  must  be  acquitted, 
even  though  he  knew  at  the  time  of  the  purchase  that  it  was 
stolen  property.5 


the  jury  to  the  distinction  between  theft 
and  trespass,  and  that  failure  to  do  so 
was  error.    Isaacs  v.  State,  30  Tex. 

450. 

1.  Harris  v.  State,  17  Tex.  App.  132; 
Evans  v.  State,  15  Tex.  App.  31;  Ryan 
v.  State,  22  Tex.  App.  699. 

On  the  trial  of  S  for  the  theft  of  a 
mare,  a  general  instruction  was  given 
to  acquit  him,  if  it  be  found  that  he 
took  the  mare  under  a  bona  fide,  though 
mistaken,  belief  that  the  mare  was  the 
property  of  his  wife.  Held,  that  it  was 
error  to  refuse  to  give  a  more  specific 
instruction  asked  by  S  to  the  effect 
that  if  the  jury  believed  that  S's  wife 
owned  the  "22"  brand,  and  had  horses 
running  in  the  range  in  that  brand, 
and  S  took  up  off  the  range  the  ani- 
mal which  he  was  charged  with  steal- 
ing, under  belief  that  it  belonged  to  his 
wife,  they  will  find  S  not  guilty.  Sigler 
v.  State,  9  Tex.  App.  427. 

2.  Varas  v.  State,  41  Tex.  527;  Miles 
v.  State,  x  Tex.  App.  510. 

When  property  alleged  to  have  been 
stolen  is  taken  under  a  claim  of  owner- 
ship, it  must  appear  from  the  evidence 
in  order  to  convict:  That  the  property 
did  not  belong  to  the  accused;  that  he 
did  not  believe  it  to  be  his  when  he  took 
it,  and  that  it  was  fraudulently  taken. 
Each  of  these  facts  the  jury  must  be 
satisfied  of  beyond  a  reasonable  doubt, 
and  unless  they  are  so  instructed  a 
judgment  of  conviction  will  not  be  per- 
mitted to  stand.  Johnson  v.  State,  41 
Tex.  608. 

3.  McDaniel  v.  State,  16  Miss.  (8 
Smed.  &  M.)  401;  s.  c.  47  Am.  Dec. 
93;  Heskew  v.  State,   18  Tex.  App. 

On  the  trial  for  the  larceny  of  a 
branded  steer,  the  accused  proved  that 
before  he  took  the  animal,  he  had  re- 
corded the  brand  as  his  own,  in  the 


county  clerk's  office,  and  asked  the 
court  to  instruct  the  jury  that  "the 
record  of  marks  and  brands  is  prima 
facie  evidence  of  ownership,  and  the 
oldest  record  is  prima  facie  the  best," 
which  the  court  modified  by  interpolat- 
ing the  words  "in  good  faith,"  after  the 
word  "brands."  Held,  that  the  modifi- 
cation was  proper.  Smith  v.  State,  1 
Tex.  App.  133. 

In  a  case  where  the  defendant 
claimed  to  have  taken  the  money  in 
payment  for  services,  the  jury  were  held 
to  be  properly  instructed,  that  if  there 
was  nothing  due  for  services,  and  the 
money  was  taken  under  circumstances 
indicating  an  intention  to  conceal  the 
taking  for  a  time,  and  entries  were 
made  on  the  books,  and  a  letter  written, 
setting  up  a  claim  for  the  services,  and 
if  the  defendant  intended  to  leave  the 
State  before  the  books,  entries  and  the 
letter  were  discovered,  they  must  find 
him  guilty.  State  v.  Bond,  8  Clarke 
(Iowa)  540. 

4.  Clayton  v.  State,  15  Tex.  App. 
348;  Ray  v.  State,  13  Tex.  App.  51; 
Heath  v.  State,  7  Tex.  App.  464. 

Where,  on  a  trial  for  theft,  there  was 
evidence  tending  to  sustain  defendant's 
claim  of  a  bona  fide  purchase  of  the 
property,  a  charge  ignoring  this  issue, 
and  objected  to  in  the  first  instance  on 
motion  for  a  new  trial,  held  to  be 
ground  for  a  reversal.  Vincent  v.  State, 
9  Tex.  App.  303;  Henry  v.  State,  9  Tex. 
App.  358- 

6.  Clayton  v.  State,  1 5  Tex.  App. 34S; 
McAfee  v.  State,  14  Tex.  App.  668. 

In  a  prosecution  for  horse  theft  the 
State  relied  mainly  upon  the  defend- 
ant's possession  of  the  recently  stolen 
animal.  The  defendant,  under  such 
circumstances  was  entitled  to  show 
that  he  purchased  the  animal  from 
some  one  who  had  the  possession  be- 
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5.  As  to  Value. — Where  the  severity  of  the  sentence  for  a  lar- 
ceny depends  upon  the  value  of  the  property,  the  jury  should  be 
instructed  not  only  to  find  a  verdict  of  guilty  or  not  guilty,  but 
also  to  pay  the  value  of  the  property  stolen,1  and  that  such  value 
should  be  what  it  would  realize  on  sale  in  the  ordinary  course  of 
trade,  and  not  merely  what  it  was  worth  to  the  owner.*  An  in- 


fore  he  did,  but  subsequent  to  the  theft. 
Such  a  defence,  whether  the  purchase 
was  in  good  or  bad  faith,  was  sufficient 
to  explain  possession,  and  was  a  com- 
petent defence  to  a  charge  of  theft  of 
the  animal.  Held,  that  the  court  below 
should  have  announced  this  principle  in 
the  charge  to  the  jury.  Faulkner  v. 
State,  15  Tex.  App.  115. 

The  defence  in  a  theft  case  relied 
upon  a  purchase  as  evidenced  by  a  bill 
of  sale.  The  court  charged  the  jury  as 
follows:  "If  you  believe  from  the  "evi- 
dence that  the  defendants,  or  either  of 
them,  purchased  the  said  animals,  and 
that  such  purchase  was  made  in  good 
faith,  no  matter  whether  the  cattle  had 
been  previously  stolen  or  not,  and  that 
defendants  knew  thej-  were  stolen  prop- 
erty at  the  time  they  purchased  them, 
yet  they  are  entitled" to  be  acquitted  of 
the  offence  charged  in  this  case."  Held 
erroneous,  as  incorrectly  representing 
the  question  of  good  faith,  for,  if  de- 
fendant did  not  participate  in  the  orig- 
inal taking  of  the  property,  good  or  bad 
faith  had  nothing  to  do  with  a  subse- 
quent purchase  of  the  property  by 
him.  Phillips  v.  State,  19  Tex.  App. 
158. 

Belling  a  Second  Time. — A  charge 
that  if  the  jury  believes  from  the  evi- 
dence that  defendant  did  not  know  that 
he  had  executed  a  former  bill  of  sale  of 
the  animal,  and  that  he  himself  believed 
that  at  the  time  of  the  subsequent  sale 
that  it  was  his  property,  they  should 
find  him  not  guilty.  Held  correct. 
Britt  v.  State,  21  Tex.  App.  215. 

1.  Locke  v.  State,  32  N.  H.  106;  Lee 
v.  State,  14  Tex.  App.  266;  Lacey  v. 
State,  22  Tex.  App.  657. 

Under  an  indictment  charging  de- 
fendant with  stealing  property  of  the 
value  of  $540,  the  owner  testified  for 
the  prosecution  that  he  lost  that 
amount  of  money;  but  it  was  claimed 
for  his  cross-examination  that  there 
was  some  uncertainty  as  to  the  amount 
taken.  The  court  charged  the  jury 
that  if  they  were  convinced  that  the 
value  of  the  property  taken  was  ovej- 
I500,  and  that  defendant,  took  it,  they 
might    convict    her    of    larceny  in 


the  first  degree:  if  the  value  was  less 
than  $500  but  more  than  twenty-five 
dollars,  they  might  convict  her  of  lar- 
ceny in  the  second  degree;  if  less  than 
twenty-five  dollars,  then  of  petit  lar- 
ceny. Held,  no  error,  and  that  a  convic- 
tion of  larceny  in  the  second  degree 
should  be  sustained.  People  v.  McCal- 
lam,  103  N.  Y.  587. 

The  provisions  of  the  act  of  i860, 
that  larceny  committed  in  the  city  of 
New  York,  by  stealing  from  the  per- 
son, may  be  punished  as  grand  lar- 
ceny, though  the  value  of  the  property 
is  less  than  twenty-five  dollars,  is  not 
imperative  but  enabling  only.  It  gives 
the  court  discretion  in  such  case  to  in- 
flict the  punishment  appropriate  to  petit 
larceny,  or  the  higher  penalty  of  im- 
prisonment in  a  State  prison,  according 
to  the  nature  and  aggravation  of  the 
offence.  Hence,  if  the  indictment 
charges  several  sums,  amounting  to 
more  than  twenty-five  dollars,  the  pris- 
oner has  an  absolute  right  to  have  the 
jury  instructed  to  find  the  amount  of 
the  sum  stolen.  Williams  v.  People, 
24  N.  Y.  405;  Rhodihan  v.  People,  5 
Park.  (N.  Y.)  Cr.  395.  To  the  con- 
trary see  Riley's  Case,  12  Abb.  (N.  Y.) 
Pr.  479;  s.  c,  as  People  v.  Riley,  21 
How.  (N.  Y.)  Pr.  451. 

Larceny  from  a  Building. — Where, 
upon  indictment  for  larceny  from  a 
house,  of  goods  of  the  value  of  more 
than  fifty  dollars,  the  evidence  shows 
that  the  property  was  less  than  fifty 
dollars  in  value,  there  is  no  error  in 
charging  that  corroboration  of  the  tes- 
timony of  an  accomplice  is  not  essen- 
tial for  the  jury  to  arrive  at  the  opinion 
that  the  offence  amounts  to  nothing 
more  than  a  misdemeanor.  Wall  v. 
State,  75  Ga.  474. 

S.  State  v.  Smith,  48  Iowa  595. 
And  see  State  v.  Scott,  48  Iowa  597. 

Where  the  court  instructed  the  jury  to 
find  the  market  value  of  the  stolen  goods, 
and  they  simply  found  their  value,  held, 
that  on*  appeal,  it  must  be  presumed 
that  such  value  was  the  market  value. 
State  v.  Finch,  70  Iowa  316. 

On  an  indictment  for  the  larceny  of 
a  horse,  it  is  not  error  to  refuse  to 
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.  struction  as  to  the  difference  in  the  grades  of  larceny  is  not  re- 
quired where  the  court  has  instructed  the  jury  to  find  the  value 
of  the  stolen  property.1 

6.  As  to  Evidence  of  Other  Crimes. — Where  evidence  of  the  lar- 
ceny of  other  property  taken  at  the  same  time  and  place  is  ad- 
mitted, the  omission  of  the  court,  in  its  charge,  to  limit  this  evi- 
dence is  reversible  error;*  and  the  jury  should  not  be  instructed 
that  any  lesser  crime  not  included  in  the  one  charged  can  be 
found  by  them.8  So  if  the  evidence  fails  to  show  a  larceny, 
the  jury  should  not  be  instructed  as  to  the  law  in  regard  to  re- 
ceiving stolen  property ; 4  and  where  both  crimes  are  charged,  the 
jury  should  not  be  directed  to  designate  the  count  upon  which 
they  find  the  defendant  guilty,  but  the  whole  case  should  be  left 
to  them  to  render  a  general  verdict.6 


charge  the  jury  "that  in  assessing  the 
value  of  the  property,  they  must  assess 
it  according  to  its  value  in  gold."  Yar- 
borough  v.  State,  41  Ala.  405. 

Where  there  was  a  conflict  of  evi- 
dence as  to  the  value  in  D  county,  of 
property  there  stolen  and  taken  to  F 
county,  where  the  offence  was  tried,  and 
no  conflict  as  to  its  value  in  the  latter 
county,  it  was  error  to  charge  that  the 
value  of  the  property  must  be  that  of 
'  the  time  and  place  of  taking.  Clark  v. 
State,  23  Tex.  App.  612;  s.  c,  5  S.  W. 
178. 

1.  State  v .  Hessian,  58  Iowa  68. 

On  a  trial  for  stealing  from  the  person, 
■  a  refusal  to  charge  that  the  offence  was 
petit  larceny  unless  the  jury  could  say 
that  the  property  was  worth  more  than 
twenty-five  dollars,  held,  not  error 
where  there  was  no  proof  that  the 
property  was  worth  less  than  twenty- 
five  dollars.  Higgins  v.  People,  7  Lans. 
(N.  Y.)  110. 

2.  Carter  v.  State,  23  Tex.  App.  508; 
Long  v.  State,  11  Tex.  App.  381. 

Ordinarily,  on  a  trial  for  larceny, 
evidence  of  the  theft  of  other  property 
than  that  which  defendant  is  charged 
with  stealing,is  inadmissible.  When  it  is 
admitted  for  a  legitimate  purpose,  the 
.  grounds  of  its  admission  should  be  ex- 
plained to  the  jury.  Kelley  v.  State,  18 
Tex.  App.  262. 

3.  Beavers  v.  State,  14  Tex.  App. 
54' • 

Included  Crimes.  —  Where  it  was 
-  clearly  shown  that  the  defendant  killed 
the  hog,  but  it  is  left  in  doubt  whether 
he  would  have  removed  it  but  for  being 
detected,  the  jury  may  be  instructed  to 
find  whether  he  was  guilty  of  attempt- 
ing to  steal.  Williams  v.  State,  63 
Miss.  58. 
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4.  Johnson  v.  State,  13  Tex.  App 
37?. 

On  the  trial  for  the  larceny  of  a 
horse,  instructions  that  if  the  jury  be- 
lieved from  the  evidence  "that  defend- 
ant did  take  the  horse  in  question,  in 
such  a  manner  as  to  constitute  theft, 
or,  knowing  the  same  to  be  stolen,  re- 
ceiving the  same,  then  he  is  guilty  of 
the  theft  thereof,"  held  erroneous,  as 
permitting  the  jury  to  convict  of  re- 
ceiving stolen  property.  Gonzales  t'. 
State,  13  Tex.  App.  48. 

On  a  trial  for  larceny,  an  instruction 
that  the  unexplained  possession  of  re- 
cently stolen  property  is  presumptive 
evidence  of  guilt,  and  that  if  the  jury 
is  "satisfied,  from  all  the  evidence,  that 
the  possession  of  the  defendant  was  a 
guilty  possession,"  then  he  should  be 
convicted,  is  erroneous,  as  under  it  de- 
fendant could  be  found  guilty  of  receiv- 
ing stolen  property  knowing  it  to  have 
been  stolen,  a  crime  with  which  he  was 
not  charged.  State  v.  Tucker  (Iowa), 
40  N.  W.725. 

8.  Cook  v.  State,  16  Lea  (Tenn.) 
461. 

On  trial  of  an  indictment  containing 
a  count  for  larceny,  and  a  count  for  re- 
ceiving stolen  goods  the  court,  having 
charged  the  jury  as  to  the  former  count, 
thit  one  of  the  essentials  thereof  was, 
that  the  goods  "were  so  stolen  by  the 
identical  defendant,"  naming  him, 
named  in  the  indictment,  alone,  or  by 
him  acting  jointly  with  others,"  in- 
structed as  to  the  latter  count  that  it 
was  material  thereunder  "that  the  arti- 
cles named  in  the  count,  or  some  of 
them,  were  by  some  one  feloniously 
stolen,  taken  and  carried  away  from 
the  owner  named  in  the  indictment, 
held,  that  the  jury  could  not  have  been 
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7.  As  to  Circumstantial  Evidence. — Where  the  prosecution  relies 
solely  upon  circumstantial  evidence  to  secure  a  conviction,  it  is 
incumbent  on  the  trial  court  to  instruct  the  jury  as  to  the  law 
applicable  to  such  proof.1  No  particular  form  of  language  is  re- 
quired ;  if  the  ideas  conveyed  are  correct  and  so  expressed  as  to 
meet  the  comprehension  of  the  jury,  it  is  sufficient.* 

a.  Possession  of  the  Stolen  Property. — The  presump- 
tion of  guilt  arising  from  the  possession  of  the  stolen  property 
by  the  accused  js  one  of  fact  for  the  consideration  of  the  jury, 
and  they  should  be  so  instructed ; 3  but  an  instruction  that  such 
possession  by  the  accused  throws  the  burden  of  explaining  it 
upon  him,  given  without  further  qualification,  is  improper.4  Such 
evidence  alone  does  not  warrant  a  conviction,5  and  is  merely  a 
circumstance  to  be  considered  with  all  the  other  facts  of  the  case,6 


misled  by  such  instructions  as  to  the 
receiving  of  stolen  goods,  by  its  failure 
to  state  that  the  goods  must  have  been 
feloniously  taken  by  some  one  other 
than  the  defendant. "  Owen  v.  State,  52 
Ind.  379. 

1.  Norwood  v.  Sate,  20  Tex.  App. 
306;  Sullivan  v.  State,  18  Tex.  App. 
623;Wright  v.  State,  18  Tex.  App.  358; 
Vaughn  v.  State,  17  Tex.  App.  562; 
Kenneda  v.  State.  16  Tex.  App.  258; 
Allen  v.  State,  16  Tex.  App,  237;  Bry- 
ant v.  State,  16  Tex.  App.  144;  Mack- 
inson  v.  State,  16  Tex.  App.  133;  How- 

■ell  v.  State,  16  Tex.  App.  93;  Lee  v. 
State,  14  Tex,  App.  266;  Harris  v.  State, 
13  Tex.  App.  309;  Ray  v.  State,  13 
Tex.  App.  51. 

2.  Ray  v.  State,  13  Tex.  App.  51. 

S.  Smith  v.  State,  58  Ind.  340;  Gal- 
vin  v.  State,  93  Ind.  550;  State  v. 
Hodge,  50  N.  H.  510;  McCoy  v.  State, 
44  Tex.  616;  Watkins  v.  State,  2  Tex. 
App.  73;  Fosters.  State,  1  Tex.  App. 
363;  Hannah  v.  State,  1  Tex.  App.  578; 
Crilley  v.  State,  20  Wis.  231. 

The  presumption  arising  from  the 
recent  possession  of  6tolen  goods  is 
one  of  fact  for  the  jury,  but  an  instruc- 
tion that  it  is  one  of  law  is  not  preju- 
dicial, provided  it  is  left  to  them  to  say 
whether  it  warranted  conviction.  State 
v.  Richart,  57  Iowa  245.  Compare 
State  v.  Kelly,  57  Iowa  644. 

Possession  of  recently  stolen  prop- 
erty, if  such  possession  be  unexplained, 
is  prima  facie  evidence  of  theft,  such 
as  will  authorize  the  inference  or  pre- 
sumption of  guilt,  but  such  presump- 
tion is  not  a  mere  legal  one,  but  is  one 
of  fact  to  be  found  by  the  jury.  The 
trial  court,  should  in  no  instance, 
charge  the  conclusiveness  of  such  in- 


ference and  presumption,  but  should 
submit  them  as  facts  to  be  found  by  the 
jury;  for,  at  most,  they  are  but  circum- 
stances from  which  guilt  is  inferred, 
and  not  positive  proof  establishing  it. 
Under  this  rule,  the  trial  court  erred  in 
charging  in  this  case  that  "the  posses- 
sion of  property  recently  stolen,  when 
possession  is  unexplained,  is  an  evidence 
of  theft,"  etc.  Ay  res  v.  State,  21  Tex. 
App.  399. 

4.  Fisher  v.  State,  46  Ala.  717;  Peo- 
ple v.  Ah  Ki,  20  Cal.  177;  Matthews  v. 
State,  61  Miss.  155;  Williams  v.  State, 
n  Tex.  App,  275;  Flores  v.  State,  13 
Tex.  App.  665;  Gomez  v.  State,  15  Tex. 
App.  64. 

6.  Dreyer  v.  State,  11  Tex.  App. 
503;  Hernandez  v.  State,  9  Tex.  App. 
288. 

Where  instructions  on  the  law  of  re- 
cent possession  all  tended  to  impress 
the  jury  with  the  idea  that  if  the  mere 
fact  of  possession  was  corroborated, 
guilt  was  shown,  they  are  erroneous. 
Tucker  v.  State,  16  Tex.  App.  471. 

6.  McCoy  v.  State,  44  Tex.  616;  Han- 
nah v.  State,  1  Tex.  App.  578;  Foster 
v.  State,  1  Tex.  App.  363. 

On  a  trial  for  larceny,  where  the  pos- 
session by  the  prisoner  of  the  property 
alleged  to  have  been  stolen  has  been 
proved  by  the  State  as  a  circumstance 
to  establish  guilt,  it  is  error  for  the 
court  to  assume,  in  its  charge  to  the 
jury,  that  such  property  was  stolen,  and 
then  to  charge  that  its  possession  by  the 
defendant  within  a  short  time  there- 
after raised  a  presumption  that  he  stole 
it,  which,  if  not  explained  by  him, 
would  authorize  the  jury  to  find  a 
verdict  of  guilty.  Smathers  v.  State, 
46  Ind.  447. 
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and,  to  justify  a  verdict  of  guilty,  there  must  be  proof  of  other 
facts  tending  to  establish  the  guilt.1 

The  jury  should  be  charged  that  to  raise  a  presumption  of  de- 
fendant's guilt  his  possession  must  have  been  recent,*  and  that  if 
he  makes  a  reasonable  explanation  of  it  the  burden  is  shifted  to 
the  prosecution  to  rebut  the  presumption  of  innocence  arising 
from  his  explanation  ; 8  but  an  instruction  that  the  presumption 
arising  from  the  possession  of  recently  stolen  property  must  be 


An  instruction  that  the  recent  posses- 
sion of  stolen  goods  was  presumptive 
"prooi"  of  guilt  where,  from  the  con- 
text, it  was  evident  that  proof  was  used 
synonymously  with  "evidence,"  held 
not  reversible  error.  Snowden  v.  State, 
62  Miss.  100. 

X.  People  v.  Brown,  48  Cal.  253;  Wil- 
cox v.  State,  3  Heisk.  (Tenn.)  no; 
Williams  v.  State,  4  Tex.  App.  178. 

A  charge  which,  in  effect,  authorizes 
an  inference  of  guilt  from  defendant's 
unexplained  possession  of  one  of  many 
articles  stolen  at  the  same  time  and 
place,  is  erroneous.  Gonzales  v.  State, 
18  Tex.  App.  449. 

On  a  trial  for  the  larceny  of  a  cow, 
instruction  that  the  defendant  was 
guilty  if  any  part  of  the  beef  was  found 
in  his  possession,  or  if  his  wagon  was 
used  with  his  knowledge  in  hauling  the 
beef  to  his  smoke  house,  and  these  cir- 
cumstances were  not  explained,  held 
erroneous,  as  at  the  most  the  circum- 
stances would  show  only  the  receiving 
of  stolen  goods.  Alexander  v.  State, 
60  Miss.  953. 

3.  Sahliiiger  v.  People,  102  III.  241; 
State  v.  Jennett,  88  N.  Car.  665; 
Brooken  v.  State  (Tex.),  9  S.  W.  735; 
Curlin  v.  State,  23  Tex.  App.  681. 

An  instruction  "that  the  possession  of 
stolen  property  soon  after  the  commis- 
sion of  the  theft  is  prima  facie  evi- 
dence that  the  person  in  whose  posses- 
sion it  is  found  is  guilty  of  a  wrongful 
taking,  and  is  sufficient  to  warrant  a 
conviction,  unless  the  other  evidence  in 
the  case,  or  the  surrounding  circum- 
stances, are  such  as  to  raise  a  reasonable 
doubt  as  to  such  guilt,"  is  not  objection- 
able as  assuming  the  existence  of  a 
contested  fact,  where  it  was  indisputably 
shown  that  defendant  was  found  in 
possession  of  the  property  four  days 
after  it  was  stolen.  Smith  v.  People, 
103  111.  82. 

On  the  trial  of  an  indictment  for 
larceny,  it  is  error  for  the  court  to  in- 
struct the  jury  that  if  they  believe 
from  the  evidence  that  the  property  was 


lost  on  Monday  night  and  found  in  the 
possession  of  the  accused  on  the 
Wednesday  morning  next  following, 
then  the  law  presumes  the  defendant  to 
have  stolen  it,  and  they  should  convict 
him  upon  this  evidence  alone  without 
corroboration,  unless  by  proof  he  over- 
comes the  legal  presumption  of  guilt; 
and  that  if  he  fails  to  give  a  reasonable 
account  of  his  possession,  such  posses- 
sion becomes  conclusive  proof  of  guilt, 
and  they  should  find  him  guilty.  Stokes 
v.  State,  58  Miss.  677. 

Where  there  is  no  evidence  of  pos- 
session of  the  stolen  property  by  de- 
fendant until  1 1  months  after  the  theft, 
the  question  of  recent  possession  should 
be  submitted  to  the  jury  under  proper 
instructions.  Florez  v.  State  (Tex.),  9. 
S.  W.  772. 

3.  State  v.  Griffin,  71  Iowa  372;  s.  c, 
32  N.  W.447;  State  v.  Brown,  75  Mo. 
317;  Schulz  v.  State,  22  Tex.  App.  16. 

Where  defendant  had  made  a  reason- 
able and  probable  statement  with  re- 
gard to  his  possession  of  stolen  prop- 
erty, he  is  entitled  to  have  the  law  ap- 
plicable thereto  charged  to  the  jury. 
Miller  v.  State,  18  Tex.  App.  34. 

An  instruction  that  the  accused  is 
bound  to  explain  the  possession  of  stolen 
property,  in  order  to  remove  its  effect 
upon  the  jury,  is  not  erroneous.  State 
v.  Espinozei  (Nev.),  19  P.  677. 

An  instruction  that  one  found  in  the 
possession  of  property  recently  stolen 
is  presumed  to  be  the  thief,  and  that, 
if  he  fails  to  account  for  his  possession 
in  a  manner  consistent  with  innocence, 
the  presumption  becomes  conclusive 
against  him,  is  properly  given  in  a  case 
where  there  is  no  evidence  as  to  the 
good  character  of  the  defendant  State 
v.  Kennedy,  88  Mo.  341. 

An  explanation  by  a  third  party  at 
defendant's  request  is  sufficient  Wind- 
ham v.  State,  19  Tex.  App.  413. 

Lost  Property. — On  trial  for  larceny 
of  a  bank  note  of  certain  value,  in- 
struction that  if  the  jury  believed  from 
the  evidence  that  the  party  lost  a  note 
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overcome  by  a  preponderance  of  evidence  is  erroneous,1  as  the 
defendant  is  bound  only  to  introduce  such  evidence  as  will  raise 
a  reasonable  doubt  as  to  whether  or  not  his  possession  was 
honest.* 

XVI.  Thb  Vekdict. — A  general  verdict  is  in  accordance  with 
the  course  of  the  common  law,  in  conformity  to  which  all  trials 
for  criminal  offences  are  to  be  conducted,  except  where  a  different 
mode  is  pointed  out,8  and  the  general  rule  now  seems  to  be  that 
a  general  verdict  of  guilty  affirms  the  truth  of  all  matters  charged 
in  the  indictment,  and  that  no  special  finding  is  necessary.4  The 
same  rule  applies  where  the  indictment  charges  several  distinct 
crimes  of  the  same  grade,  the  punishment  for  which  is  the  same  ;6 
but  where  the  crimes  charged  are  of  a  different  grade,  having 
different  punishments,  the  rule  is  different.®   A  verdict  of  "guilty 


of  such  value,  and  that  the  same  was 
afterwards  found  in  the  defendant's 
possession,  they  ought  to  find  the  pris- 
oner guilty,  unless  his  possession  of  the 
note  is  explained,  is  error.  Hunt  v. 
Com.,  13  Gratt.  ( Va.)  757;  s.  c,  70  Am. 
Dec.  443. 

An  instruction  that  the  possession  by 
the  prisoner  of  the  property  "lost"  by 
the  prosecutor  is,  etc.,  is  not  erroneous 
as  using  the  word  "lost"  instead  of 
stolen,  it  not  being  disputed  but  what 
the  prosecutor  lost  them  by  theft. 
Belote  v.  State,  7  George  (Miss.)  96. 

1.  Hoge  f.  People,  117  111.  35;  s.  c,  6 
N.  E.  796;  4  West  197;  Hall  v.  State,  8 
Ind.  439;  State  v.  Kelly,  57  Iowa  644; 
State  v.  Richart,  57  Iowa  245;  State  v. 
Emerson,  48  Iowa  172. 

After  instructing  the  jury  that  if  a 
reasonable  account  of  his  possession  of 
a  stolen  horse,  consistent  with  his  inno- 
cence, was  given  by  defendant  when 
first  charged  with  the  theft,  the  burden 
was  upon  the  State  to  show  the  falsity 
of  the  explanation,  it  is  error  to  add 
that,  if  defendant  did  not  reasonably 
account  for  his  possession  of  the  horse 
when  so  accused,  the  jury  should  find 
him  guilty.  Arispe  v.  State  (Tex.),  10 
S.  W.  in. 

It  is  error  to  instruct  a  jury  on  a  trial 
for  larceny  that  possession  of  stolen 
property  soon  after  it  was  stolen  is  of 
itself  frima  facie  evidence  that  it  was 
stolen  by  the  defendant,  and  that  the 
burden  of  proving  his  possession  to 
have  been  honest  is  then  thrown  upon 
the  defendant.  Conkwright  v.  People, 
35  111.  204. 

At  a  trial  for  the  larceny  of  colts,  de- 
fendant testified  that  he  saw  the  colts 
for  the  first  time  in  a  certain  pasture 
after  the  larceny.   The  court  instructed 
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the  jury  that  if  defendant's  possession 
of  the  animals  had  not  been  explained 
in  a  manner  consistent  with  his  inno- 
cence, they  should  convict.  Held,  that 
the  instruction  was  erroneous,  as  under 
it  the  jury  were  bound  to  convict,  even 
though  they  believed  the  defendant  as 
to  when  and  where  he  saw  the  colts  for 
the  first  time.  State  v.  Jordan,  69  Iowa 
506;  29  N.  W.  430. 

2.  State  v.  Richart,  57  Iowa  245; 
State  v.  Kelly,  57  Iowa  644;  Hall  v. 
State,  8  Ind.  439;  Crilley  v.  State,  20 
Wis.  231. 

8.  Kollenberger  v.  People,  9  Colo.  233. 

4.  Dubois  v.  State,  50  Ala.  139; 
Mason  v.  People,  2  Colo.  373. 

5.  State  v.  Stroud,  95  N.  Car.  626; 
State  v.  Baker,  70  N.  Car.  530;  State  v. 
Speight,  69  N.  Car.  72. 

Under  a  general  indictment  for  theft 
a  conviction  for  receiving  or  concealing 
stolen  property  may  be  had.  Vincent 
v.  State,  10  Tex.  App.  330. 

In  an  indictment  containing  one 
count  for  larceny  and  one  for  receiving 
stolen  goods  relating  to  the  same  trans, 
action,  no  election  is  necessary  as  to 
which  count  conviction  will  be  asked  on. 
Andrews  v.  People  (111.),  4  West  139. 

On  an  indictment  containing  two 
counts,  each  charging  the  offence  of 
grand  larceny,  if  the  prisoner  is  found 
guilty  generally,  without  any  assess- 
ment by  the  jury  of  the  value  of  any 
of  the  articles  stolen,  the  verdict  will 
warrant  a  sentence  and  judgment  for 
the  crime  of  grand  larceny,  notwith- 
standing the  jury  might,  under  the  in- 
dictment, have  found  a  verdict  of  petit 
larceny.  Wilborn  v.  State,  16  Miss.  (8 
Smed.'&  M.)  345. 

6.  State  v.  Major,  14  Rich.  (S.  Car.) 
L.  76. 


881 


Digitized  by 


GoogI 


The  Verdict. 


LARCENY. 


The  Verdtet 


as  charged  in  the  indictment,"  is  sufficient,1  and  if  supported  by 
the  evidence,  is  conclusive  as  to  the  truth  of  all  the  matters 
charged  in  the  indictment.* 

Where  the  verdict  is  guilty  as  to  one  count  of  the  indictment 
and  silent  as  to  the  others,8  or  guilty  of  stealing  a  part  of  the 
articles  charged  in  the  indictment  and  silent  as  to  the  rest,4  it  is 
in  effect  an  acquittal  as  to  the  latter,  and  a  sufficient  and  valid 
verdict  as  to  the  former ;  and  proof  that  a  larceny  was  committed 
by  some  one  of  several  defendants  jointly  indicted  in  pursuance 
of  a  common  purpose  warrants  a  verdict  of  guilty  against  each, 
although  the  'evidence  does  not  show  which  one  actually  did  the 
taking.5  On  such  indictment  one  may  be  convicted  and  another 
acquitted,6  though  one  cannot  be  convicted  of  one  grade  of  the 
offence  and  another  of  a  different  grade.* 

The  verdict  must  be  responsive  to  the  charge,8  though  it  will 
not  be  disturbed  on  account  of  a  slight  immaterial  or  technical 
variance,9  or  because  it  finds  a  crime  necessarily  included  in  the 

1.  People  v.  Manners,  70  Cal.  428;  fendant,  record  this  verdict  as  a  verdict 
People  v,  Whitely,  64  Cal.  an;  Tallon  of  not  guilty  as  to  so  much  of  the  in- 
v.  People,  2  Abb.  (N.  Y.)  App.  Dec.  dictment  as  related  to  stealing  the  gold 
83.  coin,  and   guilty   as  to  the  residue; 

An  indictment  in  one  count  charged  although  the  jury,  pursuant  to  the 

the  larceny  of  a  bill  of  three  different  agreement  of  the  parties,  had  separated 

Tennessee  banks;  the  bill  stolen  was  after  the  finding  of  the  verdict.  Com. 

issued  by  one.   The  prisoner,  on  his  ex-  v.  Stebbins,  8  Gray  (Mass.)  492. 

animation,    confessed    his    "guilt    as  6.  Nevill  v.  State,  60  Ind.  308. 

charged,"  and  that  he  has  passed  a  6.  Under  a  joint  indictment  against 

Tennessee  bill  soon  after  the  loss.  Held,  two  for  inveigling,  stealing  and  carrying 

that  a  conviction  was  warranted.  Bald-  away  a  negro,  the  evidence  showing 

win  v.  State,  I  Sneed  (Tenn.)  411.  that  one  only  hired,  aided,  or  counselled 

An  indictment  charged  in  one  count  the  other,  one  may  be  convicted  and  the 

larceny,  in  another  receiving  stolen  other  acquitted.    State  v.  Clayton,  n 

goods;    the  verdict   was  "guilty    as  Rich.  (S.  Car.)  L.  581. 

charged  in  the  second  count,  to  wit,  of  7.  State  v.  Davis,  3  McCord  (S.Car.) 

receiving  stolen  goods,  knowing,"  etc.,  L.  187. 

and  was  held  good  as  a  general  verdict  But  where  two  are  jointly  indicted 

in  the  second  count.    Oxford  v.  State,  for  committing  a  larceny,  and  one  of 

33  Ala.  416.  them  pleads  guilty  of  an  attempt  to 

An  objection  that  the  verdict  is  ille-  commit  a  larceny,  and  is  sentenced,  the 

gal  because  it  finds  the  defendant  guilty  other  defendant  may  be  lawfully  tried 

of  theft  as  charged  in  the  indictment,  for  the  larceny,  and,  on  conviction,  be 

and  assesses  a  punishment  not  provided  sentenced  to  suffer  the  penalty  of  the 

for  the  specific  offence  of  horse  theft,  law  therefor.  Klein  v.  People,  31  N.  Y. 

held  not  tenable.   Foster  v.  State,  21  229. 

Tex.  App.  80.  8.  See  Persons  v.  State,  3  Tex.  App. 

2.  Dubois  v.  State.,  50  Ala.  139;  Peo-  240. 

pie  v.  Ma  Gallones,  15  Cal.  426;  Mason  9.  See  Harvey  v.  Com.,  23  Gratt. 

v.  People,  2  Colo.  373;  State  f.Gerrish,  (Va.)  941. 

78  Me.  20.  A  conviction  on  a  charge  of  theft 

3.  Lamphier  v.  State,  70  Ind.  317.  from  the  train  of  a  railroad  company 

4.  Swinney  v.  State,  16  Miss.  (8  will  not  be  disturbed,  on  account  of  the 
Smed.  &  M.)  576.  failure  of  the  road  to  allege  and  prove 

Upon  an  indictment  for  stealing  bank  the  proper  name  of  the  company,  when 

bills  and  a  gold  coin  the  jury  returned  that  defence  was  nftt  made  on  the  trial, 

this  verdict:  "Guilty;  but  not  of  taking  and  could  only  bf  ascertained  on  aP~ 

the  gold  piece."   Held,  that  the  court  peal  by  referenda  tfi  the  private  act 

might,  against  the  objection  of  the  de-  of  the    legislature    pohstituting  the 
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one  charged  ; 1  or  because  it  convicts  upon  one  count  and  acquits 
upon  another.*  Thus  on  an  indictment  for  grand  larceny  a  ver- 
dict of  petit  larceny  may  be  found ; 8  but  not  so  where  the  stat- 
ute has  made  the  crime  punishable  as  grand  larceny  only.4  A 

companv.    Price  v.  State,  41  Tex.  215.  lars,  will  support  a  conviction  for  petit 

A  judgment  against  the  prisoner  on  larceny.  Borum  v.  State,  66  Ala.  468. 
an  indictment  for  larceny  will  not  be  Under  2  N.  Y.  Rev.  Stat.  649,  $  63, 
disturbed  merely  because  among  the  and  Laws  1862,  ch,  374,  4  2,  an  indict- 
things  stolen  there  was  an  item  for  ment  for  grand  larceny  in  stealing 
taking  which  a  person  would  not  be  money  from  the  person,  need  not  aver 
liable  for  stealing,  when  it  appears  by  that  it  was  stolen  in  the  night  time;  and 
the  record  that  the  exclusion  of  that  a  conviction  may  be  sustained  if  prop- 
item  could  not  reduce  the  nature  of  the  erty  of  any  value  is  taken.  Fallon  v. 
offence,  nor  materially  lessen  the  amount  People,  2  Abb.  (N.  Y.)  App.  Dec.  83. 
of  the  fine.  Warren  v.  State,  1  Iowa  2.  State  v.  Kennedy  (Mo.),  4  West 
(Greene)  106.  363;  State  v.  McGuire  (Mo.),  4  West 

On  the  trial  of  an  information  charging  417. 

the  stealing  of  "national  bank  currency  3.  State  v.  Murphy,  8  Blatchf.  (Ind.) 

and  United  States  treasury  notes  of  the  498;  Hall  v.  State,  7  Lea  (Tenn.)  685; 

amount  and  value  of  $164,"  the  jury  State  v.  Wood  (S.  Car.),  1  Rep.  Con. 

may  find  the  defendant  guilty  if  they  Ct.  29;  People  v.  McTameny,  15  Abb. 

find  that  he  stole  national  bank  cur-  (N.  Y.)  N.  C.  55;  s.  c,  30  Hun  505. 

rency  and  United  States  treasury  notes,  One  indicted  for  horse  stealing  was 

or  either.    State  v.  Henry,  24  Kan.  found  "guilty  of  petit  larceny;"  the 

457.  court  would  not  pronounce  judgment 

There  may  be  a  conviction  for  steal-  of  petit  larceny  against  him,  but  sent 

ing  a  cow,  on  evidence  of  the  killing  of  him  back  for  trial.    State  v.  Spurgin,  1 

the   cow,   although   the    cow  never  McCord  (S.  Car.)  L.  252. 

actually  passed  into  the  hands  of  the  On  a  trial  for  theft  of  jewelry,  where 

slayer,  where  the  intent  to  steal  clearly  several  articles  of  jewelry,  of  the  value 

appears.    (Overruling  Martin  v.  State,  of  more  than  twenty  dollars,  are  traced 

44  Tex.  172.)    Coombes  v.  State,  17  to  defendant's  possession,  but  two  of 

Tex.  App.  259.  them  only  are  identified  as  the  property 

Imprisonment  for  Costs. — Where  the  of  the  person  named  in  the  indictment, 

record  does  not  show  that  the  bill  of  and  their  value  is  shown  to  be  sixteen 

costs  includes  any  costs,  for  the  pay-  dollars,  and  there  is  no  evidence  of  the 

ment  of  which  the  defendant  cannot  be  value  of  the  other  articles,  there  can  be 

legally  imprisoned,  a  judgment  of  con  no  conviction  for  felony;  theft  of  prop- 

viction,  specifying  the  exact  duration  of  erty  of  the  value  of  twenty  dollars  being 

the  additional  hard  labor  imposed  for  felony  by  Pen.  Code  Tex.,  art.  54,  735. 

costs  is  sufficient.   Croom  v.  State,  71  Clark  v.  State,  9  S.  W.  (Tex.)  767. 

Ala.  14.  Mistake. — A  was  indicted  and  con- 

Disqualification  to  Bold  Office. — On  victed  of  the  crime  of  horse  stealing, 
conviction  for  grand  larceny  the  verdict  Motion  was  made  to  set  aside  the  ver- 
contained  no  disqualification  of  defend-  diet  and  for  a  new  trial,  one  of  the 
ant  for  holding  office.  Judgment  fol-  grounds  being  the  mistake  of  certain  of 
lowed  the  verdict,  and  it  was  not  shown  the  jurors,  as  shown  in  their  affidavit, 
that  defendant  suffered  any  injury  there-  which  was  in  substance  that  they  sup- 
by.  Held,  that  the  verdict  was  not  posed  the  offence  to  amount  to  petit 
void,  and  that  no  error  had  been  made  larceny  only,  if  the  value  of  the  animal 
in  rendering  judgment  thereon.  (Dis-  stolen  was  returned  by  them  as  being 
tinguishing  Wilson  v.  State,  28  Ind.  less  than  thirty-five  dollars;  that  "they 
393.)    Shafer  v.  State,  26  Ind.  191.  did  not  intend  to  convict  the  defendant 

1,  Clifford  v.  State,  10  Ga.  422;  Mar-  of  a  felony,  but  of  petit  larceny  only," 

shall  v.  State,  4  Tex.  App.  549.  and  that  they  "were  of  the  opinion  that 

An  indictment  which  charges,  in  a  defendant  was  not  guilty  of  a  greater 

single  count,  that  the  defendant,  with  crime  than  petit  larceny."   Held,  that 

the  intent  to  steal,  broke  into  and  en-  this  mistake  of  the  jurors  furnished  no 

tered  a  building  in  which  seed  cotton  at  ground  for  setting  the  verdict  aside, 

the  time  was  kept  and  stole  therefrom  Wells  v.  State,  1 1  Neb.  409. 

sixty  pounds,  of  the  value  of  three  dol-  4.  Pinckard  v.  State,  02  Ala.  167. 
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verdict  of  simple  larceny  may  be  found  on  an  indictment  for 
robbery ; 1  for  larceny  from  the  person  ;  *  or  for  larceny  in  a 
building ;  *  but  in  such  case  where  the  proof  is  of  simple  larceny 
only,  a  general  verdict  of  guilty  is  fatally  erroneous.4  So  a  ver- 
dict for  receiving  stolen  property,6  or  of  an  attempt  to  commit 
a  larceny,6  may  be  rendered  on  an  indictment  for  a  simple  lar- 
ceny, but  a  verdict  of  guilty  of  larceny  is  not  responsive  to  a 
charge  of  burglary.* 

1.  Assessment  of  Value. — The  valuation  of  the  property  made  by 
the  grand  jury  in  the  indictment,  and  not  that  fixed  by  the  trial 
jury  in  their  verdict,  determines  the  jurisdiction  of  the  court.* 
As  a  general  verdict  is  a  finding  upon  all  the  material  averments 
in  the  indictment,  as  a  general  rule,  the  value  of  the  property 
need  not  be  fixed ;  •  but  where  the  statute  makes  the  nature  or 
duration  of  the  punishment  for  the  crime  to  depend  upon  the 
value  of  the  goods,  a  verdict  of  guilty  not  specifying  their  value 
cannot  be  sustained.10    It  is  no  objection  to  the  verdict  that  the 


1.  Allen  v.  State,  58  Ala.  98;  People 
v.  Jones,  53  Cal.  58;  Com.  v.  Prewitt, 
82  Ky.  240;  State  v.  Keeland  (Mo.),  7 
West  112;  Stevens  v.  State,  10  Neb. 
647.    See  State  v.  Barker,  64  Mo.  282. 

3.  State  v.  Eno,  8  Minn.  220;  State  v. 
Taylor,  3  Oreg.  10;  Fanning  v.  State, 
12  Lea  (Tenn.)  651.  See  Fallon  v. 
People,  2  Abb.  (N.Y.)  App.  Dec.  83. 

5.  One  convicted  on  an  indictment 
for  larceny  in  a  building,  which  duly 
charges  a  larceny,  but  does  not  suf- 
ficiently charge  a  larceny  in  a  building, 
may  be  sentenced  for  simple  larceny. 
Com.  v.  Hathaway,  14  Gray  (Mass.) 
392.  See  also  Vaughan  v.  Com.,  17 
Gratt.  (Va.)  576. 

4.  State  v.  Eno,  8  Minn.  220. 

6.  State  v.  Posey,"  7  Rich.  (S.  Car.) 

6?  Wolff.  State,  41  Ala.  412;  Parch- 
man  v.  State,  2  Tex.  App.  228;  Vin- 
cent v.  State,  10  Tex.  App.  330.  But 
see  Brown  v.  State,  15  Tex.  App.  581 ; 
Chandler  v.  State,  15  Tex.  App.  587. 

Driving  Stock  Away.— On  the  trial  of 
an  indictment  for  the  theft  of  a  cow 
under  Tex.  Act  1866,  Nov.  12,  §  1, 
the  defendant  may  be  convicted  under 
§  3  of  wilfully  driving  an  animal  not 
his  own,  and  without  the  consent  of  the 
owner,  out  of  its  accustomed  range. 
Counts  v.  State,  37  Tex.  593;  Campbell 
v.  State,  22  Tex.  App.  262;  Foster  v. 
State,  21  Tex.  App.  80.  See  Guest  v. 
State,  24  Tex.  App.  530. 

1.  People  v .  Garnet,  29  Cal.  622. 

5.  State  v.  Stinglev,  10  Iowa  488. 

9.  Hodge  v.  People,  117  111.  35;  s.  c, 
4  West  197;  Cook  v.  State,  49  Miss.  8; 


Howell  v.  State,  1  Oreg.  241.  See  State 
v.  White,  25  Wis.  359;  Jones  v.  State, 
13  Ala.  153. 

In  larceny,  the  Utah  Criminal  Pro- 
cedure act  does  not  require  or  contem- 
plate that  the  jury  should  find  the  value 
of  the  property  stolen,  that  provision  of 
the  statute  which  speaks  of  degrees 
does  not  apply  to  a  larceny  case.  So, 
on  indictment  for  buying  and  receiving 
stolen  property,  a  verdict,  "We,  the 
jury,  find  the  defendant  guilty,  at 
charged  in  the  indictment,"  is  correct 
in  form.    People  v.  Gaugh,  2  Utah  70. 

A  jury  may  find  a  defendant  guilty 
of  petit  larceny  without  proof  of  the 
value  of  the  article  stolen,  if  it  is  of  anv 
intrinsic  worth.  State  v.  Slack,  1  Bail. 
(S.  Car.)  330.  See  People  v.  White,  1 
N.  Y.  Crim.  Rec  466. 

10.  Gilbert  v.  Steadman,  1  Root 
(Conn.)  403;  State  v.  Redman,  17  Iowa 
329;  Ray  v.  State,  t  Iowa  (Greene) 
316;  Sawyer  v.  People,  3  Gilm  (111.) 


53;  Locke  v.  State,  32  N.  H.  106.  See 
McEnter  v.  State,  24  Wis.  43. 

If,  upon  the  trial  of  an  indictment  for 
grand  larceny,  the  jury  find  the  defend- 
ant guilty,  they  must  also  find  the  value 
of  the  property  feloniously  taken,  oth- 
erwise, as  the  court  has  no  power  to  fix 
the  value  of  the  property  and  the  grade 
of  the  offence,  no  judgment  can  be  pro- 
nounced. Shines  v.  State,  42  Miss.  331: 
Unger  v.  State,  42  Miss.  642. 

On  the  trial  of  an  indictment  charg- 
ing larceny  of  property  worth  twentv- 
four  dollars,  a  verdict  finding  the  de- 
fendant "guilty  of  felony,"  and  assess- 
ing the  penalty  at  two  years,  etc.,  tela 


884 


Digitized  by 


Google 


The  Verdict. 


LARCENY. 


Defects  in  the  Verdiot. 


jury  found  the  aggregate  value  of  the  articles  stolen,1  and  the 
State  is  not  bound  to  prove  the  theft  of  the  exact  sums  stated 
in  the  indictment.* 

When  the  value  of  the  articles  stolen  is  set  forth  in  the  indict- 
ment, judgment  will  not  be  arrested  if  the  jury  find  a  verdict  of 
guilty  of  stealing  all  the  articles  named.3 

2.  Defects  in  the  Verdict. — A  mere  misspelled  word  in  a  published 
and  recorded  verdict  does  not  vitiate  it,4  and  formal  and  imma- 
terial defects  in  an  indictment  containing  all  the  essential  ele- 
ments, even  though  such  as  would  have  been  fatal  if  taken  ad- 
vantage of  before  verdict,  are  cured  after  verdict  by  the  statute 
of  jeofails.5 

The  admission  and  subsequent  withdrawal  of  incompetent  evi- 
dence, although  to  be  disapproved  of,  is  not  of  itself  reversible 


to  be  fatally  defective.  The  primary 
issue,  whether  the  property  was  of  the 
value  of  twenty  dollars  or  more,  must 
be  determined  before  fixing  the  penalty. 
Miles  v.  State,  3  Tex.  App.  58. 

Where,  on  an  indictment  in  which 
counts  for  horse  stealing  and  grand 
larceny  of  other  property  are  joined, 
the  jury  find  a  general  verdict  of  guilty, 
assessing  the  value  of  the  property  in 
gross,  without  finding  the  amount 
-charged  in  each  count,  and  the  court 
enter  judgment  on  such  finding,  such 
judgment  is  erroneous,  and  will  be  re- 
versed on  error.  Barton  v.  State,  18 
Ohio  221. 

Current  Money.  —  Under  an  indict- 
ment for  grand  larceny,  the  jury  must 
assess  the  value  of  the  property  alleged 
to  have  been  stolen,  in  the  specie  cur- 
rency of  the  country.  Parker  v.  State, 
•  39  Ala.  365. 

1.  Case  v.  State,  26  Ala.  17;  Warren 
v.  State,  1  Iowa  (Greene)  106. 

Where  the'indictment  or  information 
states  the  collective  value  of  the  coins 
stolen  and  the  denomination  of  a  por- 
tion thereof,  and  states  that  a  more 
particular  description  cannot  be  given 
for  want  of  sufficient  knowledge,  upon 
a  verdict  of  guilty,  stating  the  value  of 
the  property  stolen,  a  judgment  will  be 
legally  rendered.  State  v.  Tilney,  38 
Kan.  714;  s.  c,  17  P.  606. 

Judgment  may  be  legally  rendered  on 
a  verdict  for  larceny  which  finds  the 
larceny  to  have  been  of  part  only  of  the 
-articles  mentioned  and  collectively 
valued  in  the  indictment,  but  the  verdict 
must  find  the  value  of  the  articles  so 
found  to  have  been  stolen.  State  v. 
■Buck,  46  Me.  531. 

Where,  under  an  indictment  for  lar- 


ceny, in  which  the  defendant  was 
charged,  among  other  things,  with  tak- 
ing certain  promissory  notes  for  the 
payment  of  money,  commonly  called 
bank  notes,  the  jury  returned  a  verdict 
as  follows  :  "  We,  the  jury,  find  the  de- 
fendant guilty  of  larceny  in  taking  the 
money  in  the  indictment  mentioned, 
and  fix  the  amount  and  value  of  the 
same  at  $127.80,"  it  was  held  that  the 
verdict  was  sufficiently  formal.  State 
v.  Bond,  8  Clarke  (Iowa)  540.  See 
Hildreth  v.  People,  32  111.  36. 

3.  McCorkle  v.  State,  14  Ind.  39. 
Under  an  indictment  for  larceny  of 

goods  alleged  to  be  of  the  value  of  sixty 
dollars,  keld,  that  the  prisoner  might 
be  convicted  of  larceny  of  goods  worth 
only  twenty  dollars,  the  value  only 
serving  to  fix  the  punishment.  State  v. 
Hessian,  58  Iowa  68. 

A  finding  of  the  value  of  property 
stolen  to  be  much  less  than  the  evi- 
dence showed  it  to  be,  but  still  enough 
to  make  the  offence  grand  larceny, 
although  erroneous,  is  without  preju- 
dice to  the  accused  and  not  a  ground 
for  a  new  trial.  Gettinger  v.  State,  13 
Neb.  308. 

8.  State  v.  Hood,  51  Me.  363. 

4.  State  v.  Smart,  4  Rich.  (S.  Car.) 
L.  356;  s.  c,  55  Am.  Dec.  683. 

6.  See  Bell  v.  State,  y  Ga.  589; 
Unger  v.  State,  42  Miss.  642;  State  v. 
McMillan,  68  N.  Car.  440;  Vaughan  v. 
Com.,  17  Gratt.  ( Va.)  576. 

It  is  too  late  after  verdict  to  object 
that  counts  in  an  indictment  alleging 
larceny,  and  others  alleging  the  receiv- 
ing of  (the  same)  stolen  goods,  are  re 
pugnant  and  selfcontradictory.  Jane 
way  v.  State,  1  Head  (Tenn.)  130. 

An  indictment  for  larceny  of  onr 
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error,1  and  failure  to  produce  direct  evidence  as  to  the  venue  will 
not  disturb  the  verdict.* 

Judgments  in  criminal  cases  will  not  be  reversed  unless  such 
error  is  shown  as  would  materially  injure  the  accused ;  *  but 
where  the  verdict  is  wholly  unsupported  by  evidence,  or  against 
evidence,  or  where  there  is  no  evidence  connecting  the  defendant 
with  the  larceny,  the  verdict  will  be  set  aside.4  A  defendant  in- 
dicted for  larceny  is  entitled  to  the  benefit  of  a  reasonable  doubt, 
and  a  verdict  cannot  be  sustained  unless  founded  on  evidence 
sufficient  to  exclude  every  other  reasonable  hypothesis  than  that 


parcel  of  cotton,  charging  the  owner- 
ship as  "one  hundred  pounds  of  cot- 
ton, the  property  of  C,  and  one  hun- 
dred pounds  of  cotton  the  property  of 
G,"  held,  after  verdict,  to  show  "a  suf- 
ficient matter  to  enable  the  court  to 
proceed  to  judgment,"  within  N.  Car. 
Rev.  Code,  ch.  35.  4  20.  State  v.  Simons, 
70  N.  Car.  336. 

An  indictment  which  charges  the 
larceny  of  bank  notes,  "of  the  value,  etc.. 
of  the  money,  goods  and  chattels  of 
one  G  F,  the  person  from  whom  they 
were  stolen,  after  verdict,  the  words, 
money,  goods  and  chattels  of"  may  be 
rejected  as  surplusage.  Com.  v.  Mose- 
lev,  2  Va.  Cas.  154. 

""One  bank  bill  of  the  bank  of  A  B, 
of  the  denomination  of  ten  dollars;  one 
ten  dollar  bank  note  of  the  value  of  ten 
dollars,  etc.,  the  property  of  A  B," 
sufficiently  describes  the  notes,  espe- 
cially after  verdict.  Baldwin  v.  State,  1 
Sneed  (Tenn.)  411. 

Indefinite  Charge. — A  judgment  upon 
an  information  which  charges  the 
defendant  with  stealing  "national  bank 
currency  and  United  States  treasury- 
notes  of  the  amount  and  value  of  $164, 
will  not  be  arrested  because  the  descrip- 
tion of  the  offence  is  general  and  in- 
definite.   State  v.  Henry,  24  Kan.  457. 

1.  Links  v.  State,  13  Lea  (Tenn.) 
701. 

Where  a  witness  was  permitted  to 
testify  to  certain  facts,  upon  the  under- 
standing that  the  State  would  intro- 
duce other  qualifying  testimony,  which 
it  failed  to  do,  and  the  testimony  as 
permitted  was  afterwards  withdrawn 
from  the  consideration  of  the  jury, 
without  prejudice  to  the  defendant, 
held,  that  defendant  could  not  com- 
plain. Smith  v.  State,  21  Tex.  App. 
«3.V 

2.  State  v.  Gossett,  9  Rich.  (S.  Car.) 
L.  428;  State  v.  Chanev,  9  Rich.  (S. 
Car.)  L.  438. 

A  verdict  for  larceny  in  this  State, 


against  one  who  had  goods  in  his  pos- 
session which  he  had  stolen  in  the  prov- 
ince of  New  Brunswick,  and  brought 
with  him  into  this  State,  is  good.  State 
v.  Underwood,  49  Me.  181. 

8.  Galvin  v.  State,  93  Ind.  550. 

4.  Stevens  v.  State,  44  Ind.  469; 
Newman  v.  State,  26  Ga.  633;  Staman 
v.  State,  14  Neb.  68;  State  v.  McCoy, 
14  N.  H.  364;  State  v.  Kersh,  1  Strobh, 
(S.  Car.)  L.  352;  Phillipps  v.  State,  22 
Tex.  App.  139;  Thompson  x>.  State,  21 
Tex.  App.  141;  Norwood  v.  State,  20- 
Tex.  App.  306;  Block  v.  State,  20  Tex. 
App.  175;  Fosters.  State,  19 Tex.  App. 
73;  Trimble  v.  State,  18  Tex.  App. 
632;  Harris  v.  State,  17  Tex.  App. 
177;  Bennett  v.  State,  17  Tex.  App. 
143;  Sattillo  v.  State,  16  Tex.  App. 
249;  McNair  v.  State.  14  Tex.  App. 
78;  Hardeman  v.  State,  12  Tex.  App. 
350;  Casas  v.  State,  12  Tex.  App.  59; 
Green  v.  State,  12  Tex.  App.  51. 

W  was  indicted  for  larceny  for  steal- 
ing six  pounds  of  brass  from  a  foundry. 
The  only  evidence  offered  at  the  trial 
was  that  the  prisoner,  who  was  em- 
ployed upon  the  premises,  had  been- 
seen  to  come  into  the  place  where  the 
brass  was  kept.  Held,  that  there  was 
not  a  scintilla  of  evidence  to  go  to  the 
jurv.  Reg.  v.  Walker,  25  Eng.  Law  & 
Eq^68. 

'  Where  defendant  explains  his  posses- 
sion of  the  property  by  saying  that  he 
had  found  it  on  the  road  and  carried  it 
home,  though  corroborated  by  another 
witness,  and  there  is  no  evidence  to 
show  the  falsity  of  such  explanation, 
but  evidence  in  the  case  tending  to 
show  its  truth,  the  defendant  having  at 
no  time  claimed  the  property  as  his 
own,  but,  on  the  contrary,  made  efforts 
to  discover  the  owner,  held,  that  a 
new  trial  should  have  been  granted. 
McLaren  v.  State.  2t  Tex.  App.  513. 

Proof  that  R  missed  his  pocket  book 
five  minutes  after  getting  a  fifty  dollar 
bill  changed  in  an  auction  room  where 
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of  guilt ; 1  and  evidence  merely  sufficient  to  sustain  a  verdict  in 
a  civil  action  between  private  parties  as  to  a  right  of  property  will 
not  warrant  a  conviction  in  a  criminal  action.* 

there  were  twenty  persons;  that  H,  hailed,  held,  to  be  alone  insufficient  to 

sitting  close  to  R,  saw  the  transaction,  justify  a  conviction.    State  v.  Wflker- 

and  quickly  quitted  the  room;  and  that  son,  72  N.  Car.  376.    See  State  v.  Rice, 

the  door  was  thereupon  locked  and  83  N.  Car.  661. 

every  person  present  searched,  without      The  only  proof  of  the  larceny  charged 

finding  the  pocket  book;  held,  insuf-  being  the  testimony  of  a  witness  who 

ficient  to  justify  a  conviction  of  H  for  stated  that,  during  the  night,  the  cotton 

larceny.    Hines  v.  State,  51  Ga.  301.  was  brought  to  the  defendant's  house 

A  woman  put  her  left  hand  into  the  by  one,  and  that  the  defendant  started 

pocket  of  another  woman,  and  upon  the  to  market  with  it  in  his  wagon  early 

seizure  of  her  left  wrist  by  a  police  the  next  morning,  there  is  nothing  in 

officer,  raised  the  hand  in  and  with  the  these  facts,  standing  alone,  to  consti- 

pocket,  and  let  it  fall  suddenly,  tearing  tute  larceny  by  the  defendant,  at  least 

the  pocket,  and  causing  the  pocket  until  he  loaded  the  cotton  to  carry  it  off, 

book  therein  to  fall  to  the  ground,  and  not  then   unless  the  cotton  had 

Held,  that  as  there  was  no '  evidence  been  previously  stolen   through  his 

that  the  hand  touched  the  pocket  book,  procurement   or   participation.  Hill 

there  was  not  sufficient  caption  and  v.  State,  78  Ala.  1. 
asportation  to  constitute  larceny,  evenjif      Evidence  of  Character. —  Maryland 

there  was  a  felonious  intent.  Com.  v.  Acts,  1864,  ch.  38,  provide  that  "any 

Luckis,  99  Mass.  431.  evidence  of  facts  or  reputation  proving 

Intent. — Where  the  evidence  showed  that"  a  person  indicted  thereunder  for 

that  the  intent  of  the  defendant  in  re-  being   a  "common    thief,    ...  is 

moving  and  burning  a  buggy  was  to  habitually  and  by  practice  a  thief,  shall 

"get  even"  with  the  owner  for  a  real  or  be  sufficient  for  his  conviction,  if  satis-  » 

imaginary  wrong,  by  the  malicious  in-  factorily  established."    On  an  indict - 

jury  or  destruction  of  the  buggy,  a  ment  thereunder  it  was  held,  that  evi- 

verdict  of  the  jury  finding  the  defend-  dence  of  the  character  and  reputation 

ant  guilty  of  grand  larceny  cannot  be  borne  by  the  defendant  more  than  a 

sustained.    Pence  v.  State  (Ind.),  8  year  before  the  indictment  was  admis- 

West  511.  fiible,  but  would  not  of  itself  justify  a 

Different  Penalty. — The .  Texas  stat-  conviction,  unless  followed  up  with  the 

ute  making  theft  from  the  person  a  dis-  proof  that  such  reputation  continued, 

tinct  offence,  with  a  different  penalty  and  was  borne  by  the  accused  within  a 

from  other  thefts,  if  theft  generally  is  year.   World  v.  State,  50  Md.  49. 

charged,  and  theft,  from  the  person  "  Eeoelvlng  Stolen  Property. — Evidence 

proved,  there  cannot  be  a  conviction,  that  the  defendant's  connection  with 

Harris  v.  State,  17  Tex.  App.  132.  the  stolen  property  was  subsequent  to 

1.  Mead  v.  State  (Neb.),  41  N.  W.  the  taking,  and  that  he  purchased  it, 

277;  Billiard  v.  State,  30  Tex.  367;  s.  c,  either   in   good   or   bad  faith,  and 

94  Am.  Dec.  317;  Robinson  v.  State,  22  whether  he  knew  or  did  not  know  the 

Tex.  App.  129;  Holley  v.  State,  21  Tex.  owner,  may  be  sufficient  to  sustain  a 

App.  156;  York  v.  State,  17  Tex.  App.  conviction  for  receiving  stolen  prop- 

441;  Winn  v.  State,  17  Tex.  App.  284;  erty,  but  will  not  sustain  a  conviction 

Buntam  v.  State,  15  Tex.  App.  490.  for  the  theft  of  the  property.  Vaughn 

See  People  v.  Williams,  57  Cal.  108.  v.  State,  17  Tex.  App.  562. 

An  indictment  for  stealing  in  a  '"re-      3.  Misseldine  v.  State,  2t  Tex.  App. 

freshment  saloon"  does  not  show  that  335;  and  see  Staman  v.  State,  14  Neb. 

the  larceny  was  in  a  building,  and  the  68;  Arispe  v.  State  (Tex.),  10  S.  W. 

defendant,  upon  conviction,  can  only  11 1;  McGuire  v.  State,  19  Tex.  App. 

be  sentenced  for  a  simple   larceny.  467. 

Com.  v.  Mahar,  74  Mass.  (8  Gray)  469.      Evidence  that  the  stolen  property 

On  the  trial  of  W  for  the  larceny  of  was  claimed  and  surrendered  does  not 

a  hog  of  T,  testimony  that  T's  hog  was  suffice  to  prove  either  the  fact  of  the 

found  killed  and  concealed  by  leaves  in  theft  or  the  ownership  represented, 

a  fence  corner,  and  that  W  was  seen  at  even  though  supplemented  by  proof 

night  to  go  thither  alone  and  stoop  that  the  accused  had  avoided  arrest, 

over  as  it  to  take  it,  but  fled  on  being  Jorasco  v.  State,  8  Tex.  App.  540. 
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3.  Setting  Verdict  Aside  or  Reversing  Conviction. — A  variance  be- 
tween the  allegation  and  the  proof  as  to  the  identity  of  the 
stolen  property,1  or  of  the  thief,*  is  sufficient  ground  for  setting 
the  verdict  aside.  So  if  the  evidence  does  not  support  the  allega- 
tion of  ownership,3  and  a  conviction,  where  no  asportation  is 
shown,  must  be  reversed,4  a  conviction  for  theft  will  be  set  aside 


Where  the  only  evidence  connecting 
the  defendant  with  the  larceny  was  the 
finding  of  a  part  of  the  recently  stolen 
goods  in  a  room  jointly  occupied  by 
him  and  another  person,  and  more 
particularly  under  the  control  of  the 
latter,  who  was  not  charged  with  the 
larceny,  held  that  the  evidence  was  not 
sufficient  to  justify  a  conviction.  Tur- 
beville  v.  State,  42  Ind.  490. 

Where  the  only  evidence  in  a  trial 
for  larceny  was  the  testimony  of  the 
owner  of  the  goods  that  he  missed  them 
from  the  store  where  they  were  the 
previous  day,  and  that  such  goods  were 
found  in  the  trunk  of  the  defendant,  to 
whom  some  of  them  had  been  sold  by  a 
clerk  in  the  store,  held  that  the  court 
should  have  directed  a  verdict  of  not 
guilty.   Green  v.  State,  68  Ala.  539. 

Where  defendant  was  shown  to  have 
been  intimate  with  C,  who  collected  a 
stolen  note,  and  to  have  gone  with  him 
to  collect  it,  but  proved  a  good  pre- 
vious character,  it  was  held  that  there 
was  no  ground  for  charging  him  with 
stealing  the  note.  U.  S.  v.  Poage,  6 
McLean  (U.  S.)  89. 

At  the  trial  of  an  indictment  for 
theft  of  a  horse,  it  appeared  that  both 
defendant  and  prosecutor  owned  horses 
resembling  each  other,  and  each  pro- 
duced testimony  to  prove  his  owner- 
ship of  the  animal  in  controversy ;  and 
that  the  animal  was  taken  by  the  de- 
fendant openly,  under  a  claim  of  title 
thereto,  and  when  the  prosecutor 
claimed  it  as  his  property,  defendant 
persisted  in  his  claim,  and  proposed  an 
arbitration  to  decide  the  question. 
Held,  that  a  new  trial  should  be  granted 
for  insufficiency  of  the  evidence. 
Owens  v.  State,  21  Tex.  App.  579;  s.  c, 
2  S.  W.  80S. 

1.  State  v.  Royster,  65  N.  Car.  539; 
Thompson  v.  State,  23  Tex.  App.  356; 
s.  c,  5  S.  W.  114;  Gibbs  v.  State,  34 
Tex.  134. 

Where  one  is  charged  with  burglary 
and  larceny  also,  he  cannot  be  con- 
victed of  the  larceny  of  other  property 
than  that  charged  in  the  indictment  to 
have  been  stolen.  State  v.  McGraw, 
74  Mo.  573. 


Although  an  indictment  for  theft  of 
a  branded  animal  need  not  describe 
the  brand,  if  the  brand  be  described, 
a  variance  in  the  proof  thereof  is  fatal 
to  a  conviction.  Allen  v.  State,  S  Tex. 
App.  360. 

2.  The  identity  of  one  indicted  for 
larceny  being  proved  only  by  the  oath 
of  one  witness,  whose  testimony  was 
shaken  by  circumstances,  a  verdict  of 
"guilty"  was  set  aside,  and  a  new  trial 

franted.  State  v.  Wood  (S.  Car.),  1 
.ep.  Con.  Ct.  29. 

3.  Thompson  v.  State,  23  Tex.  App. 
356;  Tarin  v.  State,  19  Tex.  App.  359; 
Fletcher  v.  State,  16  Tex.  App.  635. 

At  the  trial  of  an  indictment 
charging  the  defendant  with  stealing 
certain  personal  property  of  his  de- 
ceased brother,  there  was  no  evidence 
as  to  whether  or  not  defendant  ob- 
tained or  withheld  the  possession  of 
such  property  without  the  consent  of 
his  brother.  Held,  that  a  conviction 
would  be  set  aside;  for  while,  ordina- 
rily, the  bare  possession  of  such  property 
might  be  sufficient  to  call  on  the  pos- 
sessor to  explain  how  he  came  by  it, 
yet  there  must  first  be  proof  that  the 
property  was  first  taken  feloniously 
from  the  owner.  People  v.  Onlev,  44 
Hun  (N.  Y.)  624;  7  N.  Y.  St.  Rep".  794. 
But  where  an  indictment  charges  the 
defendant  with  stealing  three  hogs,  the 
property  of  J,  the  defendant  may  prop- 
erly be  convicted  if  the  evidence  shows 
that  any  one  of  the  hogs  was  the 
separate  property  of  J.  State  v.  Evans, 
23  S.  Car.  209. 

Allegation  of  Unknown  Ownership. — 
On  the  trial  of  an  indictment  for  theft, 
alleging  that  the  thing  stolen  was  the 
property  of  a  person  to  the  grand 
jurors  unknown,  if  the  evidence  showed 
that  by  proper  enquiry  of  the  witnesses 
before  them  they  could  have  ascer- 
tained the  name,  a  conviction  cannot 
be  sustained.  Jorasco  v.  State,  6  Tex. 
App.  238;  Duvall  v.  State  63  Ala.  12; 
Langham  v.  State  (Tex.),  10  S.  W. 
113;  Atkinson  v.  State,  19  Tex.  App. 
462. 

4.  State  v.  Alexander,  74  N.  Car. 
232. 


Digitized  by 


Google 


The  Verdict-Setting  Verdict        LARCENY.     Aside  or  Beversing  Conviction. 


where  the  evidence  fails  to  show  a  fraudulent  intent,1  and  a 
special  verdict  must  show  the  intent  as  a  fact  in  all  cases  in 
which  intent  is  an  ingredient  of  the  offence.*  The  same  rule 
applies  to  a  failure  to  prove  any  value  whatever  of  the  stolen 
property,3  and  to  an  entire  absence  of  proof  of  venue.4 

A  conviction  for  theft  on  proof  of  knowingly  receiving  stolen 
property  will  be  reversed,5  and  an  indictment  for  theft  will  not 


1.  Weaver  v.  State,  77  Ala.  26;  State 
v.  Bray,  89  N.  Car.  480;  White  v. 
State,  23  Tex.  App.  643;  Owens  v. 
State,  21  Tex.  App.  579;  Cain  v.  State, 
21  Tex.  App.  662;  Roberts  v.  State,  21 
Tex.  App.  460;  Lott  v.  State,  20  Tex. 
App.  230;  Wilson  v.  State,  20  Tex. 
App.  662;  Martindale  v.  State,  19  Tex. 
App.  333;  Winn  v.  State,  17  Tex.  App. 
234;  Fletcher  v.  State,  16  Tex.  App. 
635;  Taylor  v.  State,  12  Tex.  App. 489; 
Pitts  v.  State,  3  Tex.  App.  210;  De- 
Mint  v.  State  (Tex.),  9  S.  W.  738; 
Hall  v .  Com.,  78  Va.  678. 

A  felonious  intent  must  be  shown  in 
addition  to  a  taking  and  carrying. 
Where  regular  customers  of  a  saloon 
keeper  applied  about  midnight  to  be 
served,  and  he  refused  to  get  up  and 
serve  them,  and  they  carried  away  re- 
freshments, but  next  day  offered  to  pay 
for  what  they  had  taken,  held  that  the 
circumstances  disproved  a  felonious  in- 
tent, and  a  conviction  for  larceny  could 
not  be  sustained.  Mason  v.  State,  32 
Ark.  238.  And  where  the  evidence 
showed  an  affray,  and  that,  probably, 
the  watch  alleged  to  have  been  stolen 
was  detached  from  the  prosecutor's 
clothing  when  he  was  struck.  Roberts 
v.  State,  21  Tex.  App.  460. 

Where  it  clearly  appears,  from  all  the 
circumstances  surrounding  the  case, 
that  a  defendant  charged  with  petit  lar- 
ceny took  the  money  in  fun,  with  no  in- 
tent to  secrete  it.  or  deprive  the  owner 
thereof,  and  immediately  returned 
it,  criminal  intent  is  wanting,  and  con- 
viction on  such  facts  will  be  reversed. 
Devine  v.  People,  20  Hun  (N.  Y.)  98. 

On  the  trial  for  larceny,  the  evidence 
showed  that  the  accused  took  his  neigh- 
bor's horse  publicly,  in  the  street  of  the 
town,  leaving  word  that  he  had  done 
so,  and  manifesting  an  intention  to  re- 
turn him  after  riding  him  a  few  miles, 
held,  that  the  facts  repelled  a  felonious 
intent,  and  under  such  proof  a  convic- 
tion could  not  be  sustained.  McDan- 
iel  v.  State,  33  Tex.  419. 

Testimony  that  the  defendants  broke 
into  the  tool  house  of  a  railroad  com- 
pany, took  out  a  hand  car  and  propelled 


themselves  twelve  miles  on  the  track, 
held  insufficient  to  warrant  a  conviction 
for  larceny,  for  want  of  evidence  show- 
ing an  intent  to  deprive  the  company  of 
its  property.  State  v.  Ryan,  12  Nev. 
401. 

A  boy  being  directed  by  his  mother 
to  find  and  recover  her  horse,  found  and 
took  up  a  horse  which  much  resembled 
his  mother's.  Without  enquiry,  he  took 
the  horse  home  to  his  mother,  who  was 
unable  to  say  whether  it  was  her  horse  or 
not;  but  the  boy,  still  claimed  him  as 
such  and  hitched  him  publicly  in  the 
streets  of  a  large  town,  loaned  him  to  a 
friend  to  ride  to  an  adjoining  county, 
and  in  no  respect  concealed  his  posses- 
sion. Held,  irrespective  of  the  youth 
of  the  accused,  that  the  evidence  was 
not  sufficient  to  show  a  felonious  intent, 
or  to  sustain  a  conviction  for  theft. 
Gardiner  v.  State,  33  Tex.  692. 

When  one  man  had  carried  away  the 
slave  of  another,  the  question  whether 
or  not  he  is  guilty  of  a  felony  depends 
upon  the  intent  with  which  this  act 
was  done.  Whenever  there  is  not  clear 
and  satisfactory  proof  of  the  felonious 
intent  denounced  by  the  statute,  con- 
curring with  the  act  of  carrying  away, 
there  is  no  ground  for  a  conviction. 
Spivey  v.  State,  26  Ala.  90. 

2.  State  v.  Bray,  89  N.  Car.  480. 

8.  Hall  v .  State,  1 5  Tex.  App.  40. 

Theft  of  property  worth  less  than 
twenty  dollars  is  punishable  by  fine  and 
imprisonment  in  the  county  jail,  or  by 
such  imprisonment  without  a  fine,  but 
not  by  fine  alone;  and  a  verdict  assess- 
ing a  fine  alone  will  not  support  a  con- 
viction. Fowler  v.  State,  9  Tex.  App. 
149. 

4.  Dreyer  v.  State,  11  Tex.  App.  503. 

5.  McCampbell  v.  State,  9  Tex.  App. 
124. 

Where,  on  indictment  for  theft,  the 
conviction  depends  on  evidence  proving 
receipt  and  concealment  of  stolen 
property,  knowing  it  to  have  been 
stolen,  the  verdict  should  show  that 
the  conviction  was  for  receiving  and 
concealment.  Dreyer  v.  State,  11 
Tex.  App.  631. 
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support  a  conviction  for  embezzlement.1  A  verdict  of  guilty- 
will  be  set  aside  where  the  property  was  taken  under  a  claim  of 
ownership,  and  the  evidence  shows  reason  to  believe  that  the 
claim  was  well  founded,*  especially  in  a  case  in  which  a  verdict 


Where  there  are  two  counts  in  an  in- 
dictment, one  for  theft  and  the  other 
for  receiving  stolen  property,  a  variance 
in  the  verdict,  finding  the  defendant 
guilty  of  the  latter  offence,  and  the 
judgment  and  sentence  for  the  former, 
is  fatal.  Gaither  v.  State,  21  Tex. 
App.  527. 

Under  an  indictment  for  larceny  of 
cotton,  and  the  receiving  it,  knowing  it 
to  be  stolen,  a  verdict  of  "guilty  of  re- 
ceiving stolen  cotton,"  held  bad,  as  not 
responsive  to  the  indictment.  State  v. 
Whitaker,  89  N.  Car.  472. 

Malicious  Mischief. — Under  an  in- 
dictment for  theft  of  a  steer,  there 
cannot  be  a  conviction  for  unlawfully 
killing  the  steer  without  the  owner's 
consent.  Theft  docs  not  include  this 
offence.  Beaver  v.  State,  14  Tex.  App. 
54'- 

1.  Kibs  v.  People,  81  111.  599;  Com. 
v.  King.  9  Cush.  (Mass.)  2S4;  Lott  v. 
State.  24  Tex.  App.  723. 

Under  an  indictment  for  felonious 
stealing,  conviction  cannot  be  sustained 
upon  evidence  of  obtaining  goods  by 
false  representations.  People  v.  Du- 
mar,  106  N.  Y.  502;  13  N.  E.  325. 

A  bailee  cannot  be  convicted  of  lar- 
ceny on  an  indictment  at  common  law, 
witnout  proof  either  that  he  received 
the  property  with  intent  to  steal  it,  or 
by  fraud,  or  that  the  bailment  has  been 
determined  by  some  tortious  act,  and  he 
has  since  converted  the  property  to  his 
own  use.  Johnson  v.  People,  113  111. 
99. 

The  prisoner,  who  was  a  clerk  to 
the  prosecutor,  was  indicted  in  three 
different  counts  for  embezzling  certain 
moneys  belonging  to  his  master.  The 
evidence  showed  that  the  prisoner  had 
received  at  different  times,  several 
sums  of  money  from  the  prosecutor,  a 
dealer  in  skins,  for  the  purpose 
of  purchasing  skins.  The  pris- 
oner obtained  the  skins  on  credit,  and 
applied  the  money  to  his  own  use,  but 
debited  prosecutor  in  his  day  cash 
book  with  several  sums  of  money  as 
having  paid  for  the  skins.  The  jury 
found  the  prisoner  not  guilty  of  embez- 
zlement, but  guilty  of  larceny.  Held 
that  the  conviction  was  wrong.  Reg. 
v.  Goodenough,  25  Eng.  Law  &  Eq. 
572- 


2.  Smith  v.  State,  42  Tex.  444;  Kay 
v .  State,  40  Tex.  29;  Wilkerson  v.  State, 
21  Tex.  App.  501;  Holley  v.  State.  21 
Tex.  App.  156;  Harris  v.  State,  17  Tex. 
App.  177;  Seymore  v.  State,  12  Tex. 
App.  391. 

On  a  trial  of  an  indictment  for  stealing 
a  bale  of  cotton,  if  the  proof  shows  that 
one  of  two  bales  placed  together  be- 
longed to  defendants,  and  they  intended 
to  take  their  own.  they  ought  to  be  ac- 
quitted.   Randle  r>.  State,  49  Ala.  14. 

Appellant  was  convicted  of  the  theft 
of  a  hog,  which  was  alleged  and  proved 
to  belong  to  one  F.  It  was  in  proof  that 
he  claimed  the  hog  by  purchase  from 
one  D,  and  this  claim  was  not  contested 
by  the  State,  nor  was  there  any  proof, 
otherwise  than  by  inference  or  sup- 
position, that  he  ever  took  or  had  pos- 
session of  the  hog.  Held,  that  the  evi- 
dence is  insufficient  to  sustain  a  con- 
viction, because  at  the  utmost,  it  proves 
no  more  than  recent  possession  under 
an  unrefuted  claim  of  right.  Small  v. 
State,  18  Tex.  App.  336. 

Where  it  was  proved  by  a  witness 
for  the  prosecution  that,  being  out  with 
the  defendant's  son,  hunting  cattle  on 
the  prairie,  he  first  saw  the  yearling 
heifer  in  question;  that  the  son  claimed 
it  as  the  property  of  his  father  and  drove 
it  up  and  penned  it  in  the  defendant's 
cow  pen;  that  it  was  publicly  claimed 
by  the  defendant  as  his  property,  and 
publicly  branded  by  him;  that  when 
the  witness  told  him  he  was  acting  im- 
prudently in  branding  it,  as  it  had  on 
it  the  brand  of  the  prosecutor,  he  re- 
plied that  it  was  his  own,  and  he  would 
do  it;  it  was  held  that  the  evidence  did 
not  warrant  a  conviction  for  larcenv. 
Herber  v.  State,  7  Tex.  69. 

Newly  Discovered  Evidence. — The  hog 
alleged  to  have  been  stolen  by  the  de- 
fendant was  found  in  his  possession, 
and  the  main  controversy  at  the  trial 
was  whether  his  possession  was  crimi- 
nal or  innocent  under  an  honest  belief 
of  ownership.  The  prosecution  intro- 
duced testimony  showing  that  the  de- 
fendant had  changed  the  ear  marks  of 
the  hog  for  the  purpose  of  destroying 
its  identity.  Defendant  showed  that  he 
had,  prior  to  the  trial,  and  with  wit- 
nesses, called  upon  the  prosecuting 
witness,  who  had  possession  of  the  hog. 
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for  the  defendant  would  not  be  disturbed  if  it  were  a  civil  action 
between  the  parties.1 

Any  irregularity  in  the  course  of  the  trial,  as  a  verdict  in  the 
absence  of  the  prisoner,*  or  one  rendered  by  less  than  the  re- 
quired number  of  jurors,8  or  a  verdict  so  uncertain  as  to  be  unin- 
telligible ;4  or  a  direct  violation  of  a  statutory  duty  by  the 
prosecuting  officer,5  is  a  ground  for  reversal ;  and  a  stipulation 
that  a  defective  verdict  may  be  amended  will,  in  the  absence  of  a 
provision  to  the  contrary,  be  presumed  to  refer  to  matter  of  form 
and  not  of  substance.8 

A  verdict  will  not,  however,  be  set  aside  when  the  evidence 
upon  .which  it  is  founded  is  conflicting,*  it  being  the  province  of 
the  jury  to  decide  as  to  the  credibility  of  witnesses,8  nor  when  it 
warrants  a  reasonable  presumption  of  guilt ; 9  and  that  the  evi- 


for  the  purpose  of  examining  it,  but  was 
refused;  and  at  the  trial  asked  to  have 
the  hog  produced  at  his  expense,  but  was 
refused.  After  his  conviction,  defend- 
ant moved  for  a  new  trial  upon  the 
ground  of  newly  discovered  evidence, 
and  supported  his  motion  by  the  affida- 
vits of  several  persons  who  had  in- 
spected the  ear  marks,  and  found  that 
they  had  not  been  changed.  Held,  that 
a  new  trial  should  have  been  granted. 
People  v.  Stanford,  64  Cal.  27. 

1.  Ryan  v.  State,  22  Tex.  App.  699; 
s.  c,  3  S.  W.  547;  Wilkerson  v.  State, 
21  Tex.  App.  501;  6.  c,  2  S.  W.  857; 
Phillips  v.  State,  22  Tex.  App.  139; 
Misseldine  v.  State,  21  Tex.  App.  335. 

Where  the  taking  of  a  horse,  alleged 
to  have .  been  stolen,  was  open  under 
claim  of  property,  and  there  was  a  differ- 
ence of  opinion  as  to  whether  the  brand 
was  that  of  the  alleged  owner  or  the 
defendant,  the  witnesses  being  equal  in 
number  and  having  the  same  means  of 
knowledge,  a  verdict  of  guilty  will  be 
set  aside.  Thompson  v.  State  (Tex.), 
9  S.  W.  760. 

At  the  trial  for  the  theft  of  a  steer, 
the  evidence  failed  to  show  with  suffi- 
cient certainty  that  the  animal  was  the 
property  of  a  person  other  than  the 
defendants,  and  there  was  very  positive 
testimony  that  it  was  regarded  as  an 
estray,  and  was  estrayed  by  defendant. 
Held,  that  a  conviction  should  be  set 
aside.  Benton  v.  State,  21  Tex.  App. 
554;  2  S.  W.  88?. 

2.  Sneed  v.  State,  5  Ark.  431;  s.  c, 
41  Am.  Dec.  102. 

3.  Brown  v.  State,  8  Blackf.  (Ind.) 
561. 

4.  State  v.  Coon,  18  Minn.  519;  and 
see  Fallen  v.  People,  2  Abb.  (N.  Y.) 
App.  Dec.  S3. 


5.  Courts  should  hold  district  at- 
torneys to  a  strict  observance  of  the 
statute  which  forbids  them  to  refer  to 
the  fact  that  a  defendant  has  not  testi- 
fied on  his  own  behalf:  and  for  a  viola- 
tion of  the  statute  a  judgment  of 
conviction  will  be  reversed.  State  v. 
Graham,  62  Iowa  108. 

6.  Williams  v.  People,  44  111.  478. 
On  motion  of  the  defendant,  made  on 

retrial,  to  set  aside  an  indictment  for 
theft,  because  its  presentment  in  open 
court  did  not  appear  on  the  minutes  of 
the  court  as  required  by  law,  the  State 
introduced  testimony  of  the  clerk  and 
the  foreman,  and  moved  to  amend,  which 
motion  was  granted,  but  no  amend- 
ment of  the  minutes  was  in  fact  made. 
Held,  that  notwithstanding  the  defend- 
ant's plea  of  not  guilty,  and  the  other 
proceedings,  the  conviction  at  the 
second  trial  must  not  stand.  Cox  v. 
State,  7  Tex.  App.  495. 

7.  Wagner  v.  State,  107  Ind.  71 ;  s.  c, 
S7  Am.  Rep.  79;  State  v.  Hallett,  63 
Iowa  259;  State  v.  Wellman,  34  Minn. 
221 ;  s.  c,  25  N.  W.  305;  People  v.  Sands, 
5  N.  Y.  Crim.  R.  261:  State  v.  Goings 
(N.  Car.),  7  S.  E.  900;  Shultz  v.  State, 
5  Tex.  App.  390;  Blankenship  v.  State, 
5  Tex.  App.  218;  Reg.  v.  Hobson,  33 
Eng.  Law  Si  Eq.  525;  Reg.  v.  Samways, 
26  Eng.  Law  &  Eq.  576. 

8.  Calhoun  v.  State,  7  Tex.  App.  340. 

9.  See  Smiley  v.  State,  66  Ga.  754; 
Heard  v.  State,  59  Miss.  545;  State  v. 
Freeman,  72  N.  Car.  521. 

Proof  that  a  horse  was  taken  from  its 
pasture,  and  that  D,  a  day  or  two  after- 
wards, sold  it  several  miles  distant,  and 
made  false  statements  as  to  its  owner- 
ship and  possession,  held  sufficient 
for  his  conviction  of  larceny.  Duckett. 
v .  State,  65  Ga.  369. 
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dence  would  sustain  a  conviction  for  a  higher  grade  of  the  crime,1 
or  for  a  different  crime,*  is  no  ground  for  setting  the  verdict 
aside  or  reversing  the  conviction. 

4.  Verdict  Under  Special  Statutes. — A  verdict  upon  a  prosecution 
for  an  act  which  was  not  an  offence  at  common  law,  but  which 
has  been  made  a  crime  by  special  statute,  can  be  sustained  only 
upon  proof  of  all  the  constituent  facts  and  circumstances  neces- 
sary to  bring  the  accused  within  the  statutory  provisions,3  though 
where  the  statute  confers  jurisdiction,  upon  a  court,  of  an  indict- 
ment charging  the  theft  of  goods  of  a  certain  value,  its  jurisdic- 
tion is  not  lost  by  reason  of  a  verdict  finding  the  goods  to  be  of 


Where  there  is  direct  evidence  of  the 
■defendant's  possession  of  the  stolen 
horse  in  an  adjoining  county,  and  the 
circumstantial  evidence  of  his  taking 
the  same  in  the  county  of  the  trial,  a 
verdict  of  guilty  is  warranted.  State  v. 
Espinozei  (Nev.),  19  P.  677. 

On  the  complaint  for  the  larceny  of 
a  $20  bill  alleged  to  be  the  property  of 
B,  proof  that  B,  in  passing  a  house,  was 
invited  in  by  the  defendant,  and,  on  her 
request  for  money  to  buy  a  quart  of 
brandy,  at  $3,  handed  her  a  $20  bill,  ex- 
pecting only  to  receive  back  the  change; 
that  she  went  out  with  another  girl, 
and  he  saw  no  more  of  them  and  his 
money,  held  to  warrant  a  conviction. 
Com.  v .  Barry,  124  Mass.  325. 

In  a  trial  for  larceny,  the  evidence 
■of  the  prosecuting  witness  was  positive 
and  direct  as  to  the  loss  of  a  sum  of 
money  from  his  pocket  book  at  an 
assignation  of  the  defendant,  a  pros- 
titute, and  there  was  no  attempt  made 
to  impeach  him,  and  his  testimony  was 
corroborated  by  police  officers.  The 
larceny  was  from  the  person,  the  de- 
fendant alone  present,  and  the  empty 
pocket  book  was  found  where  she  alone 
could  conceal  it.  Held,  that  the  evi- 
dence sustained  a  verdict  of  guilty. 
Jamison  v.  State  (Neb.),  41  N.  W.  13"$. 

The  prisoner  was  found  coming  out 
of  a  warehouse  where  a  large  quantity 
of  pepper  was  kept,  with  pepper  of  "a 
similar  quality  in  his  possession.  He 
had  no  right  to  be  in  the  warehouse, 
and  on  being  discovered  said :  "I  hope 
you  will  not  be  hard  with  me,"  and  took 
some  pepper  out  of  his  pocket  and 
threw  it  on  the  ground.  There  was  no 
evidence  of  any  pepper  having  been 
missed  from  the  bulk.  Held,  that  there 
was  sufficient  evidence  to  go  to  the  jury 
-of  the  corpus  delicti.  Reg.  v.  Burton, 
24  Eng.  Law  &  Eq.  551. 

1.  State  v.  Keeland  (Mo.),  7  West 
112. 


2.  Bobbery  — It  is  no  objectibn  to  a 
conviction  for  larceny  that  the  circum- 
stances attending  the  theft,  as  proved 
on  the  trial,  were  such  that  the  accused 
might  have  been  indicted  for  robbery. 
Bonsall  v.  State,  35  Ind.  460. 

Illegally  Harking  and  Branding.  —  A 
conviction  under  an  indictment  for 
theft  of  cattle  will  not  be  set  aside 
merely  because  the  evidence  would 
sustain  an  indictment  for  illegal  mark- 
ing and  branding.  Smith  v.  State,  8 
Tex.  App.  141. 

In  Louisiana,  on  an  indictment  for 
larceny,  the  jury  may,  under  Rev.  Stat 
La.,  §  1056,  return  a  verdict  of  "not 
guilty  of  larceny,  but  guilty  of  embez- 
zlement." State  v.  Williams  (La.),  5 
S.  16.  But  the  accused  cannot  be  con- 
victed of  receiving  stolen  goods.  State 
v.  Primeaux,  39  La.  An.  673;  s.  c,  2 
So.  423. 

S.  State  v.  Gabriel  (Mo.),  5  West 
34°- 

An  indictment  for  the  statutory  of- 
fence of  stealing  an  outstanding  crop 
does  not  warrant  a  conviction  of  petit 
larceny,  since  a  growing  crop  was  not 
the  subject  of  larceny  at  common  law, 
and  the  only  offence  created  by  the 
statute  is  grand  larceny.  A  verdict  of 
guilty  for  petit  larceny  under  such  an 
indictment  is  an  acquittal  of  the  stat- 
utory felony  and  a  bar  to  another  prose- 
cution for  the  same  offence.  Gregg  v. 
State,  55  Ala.  116. 

N.  Car.  Code,  v  1069,  makes  it  larceny 
to  steal  any  vegetable  or  other  product 
"cultivated  for  food  or  market." 
Held,  that  an  indictment  charging  the 
larceny  of  watermelons  not  alleged  to 
be  thus  cultivated  would  not  support  a 
conviction.  State  v.  Thompson,  93  N. 
Car.  537. 

One  indicted  for  larceny  before  the 
revision  of  the  statutes  of  1879  could 
not  be  convicted  of  petit  larceny.  State 
v.  Davidson,  73  Mo.  428. 
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less  value.1  The  punishment  provided  for  such  crime  can  only 
be  imposed  when  the  information  or  indictment  is  expressly 
based  on  the  statute.* 

XVIL  Abbest  of  Judgment. — A  motion  in  arrest  of  judgment 
cannot  be  grounded  upon  a  variance  between  the  allegation  and 
proof ;  it  lies  only  for  defects  in  the  indictment.8  That  the  in- 
dictment charges  distinct  crimes  in  the  same  court  is  a  good 
ground  for  arrest;4  but  an  allegation  of  the  theft  of  various  ar- 
ticles at  the  same  time  and  place  charges  but  one  offence,5  and 
an  indictment  containing  one  count  for  larceny  from  a  dwelling 
house,  and  another  for  a  larceny  from  a  shop  or  other  building,  is 
no  ground  for  arrest  of  judgment  or  of  error,  when  the  sentence 
imposes  no  greater  punishment  than  for  one  offence.6 

An  insufficient  description  of  some  of  the  articles  stolen  is  not 


Under  an  indictment  for  larceny, 
which  charges  that  the  offence  was 
committed  between  the  aoth  of  July 
and  the  2ist  of  September,  1865,  a  con- 
viction may  be  had  under  $  3180  of  the 
code,  but  cannot  be  had  under  the  act 
approved  7th  October,  1864.  Jeffries 
v.  State,  39  Ala.  655. 

1.  State  v.  Arlin,  37  N.  H.  (7  Fos- 
ter) 116. 

2.  People  v.  Seller,  58  Mich.  327. 

A  sentence,  as  for  the  crime  of  horse 
stealing,  to  six  years'  confinement  in 
the  State  prison,  on  conviction  under 
an  information  for  "grand  larceny," 
which  included  other  property  besides 
the  horse,  is  not  authorized  by  Michi- 
gan statutes.  Boody  v.  People,  43 
Mich.  34. 

8.  State  v.  Craige,  89  N.  Car.  475; 
s.  c,  45  Am.  Rep.  698. 

Where  goods  alleged  to  be  stolen 
were  laid  in  the  indictment  as  the  prop- 
erty of  persons  unknown,  and  it  ap- 
peared that  a  witness  before  the  grand 
jury  swore  that  he  was  part  owner  of 
the  goods,  it  was  held  to  be  no  ground 
for  an  arrest  of  judgment,  but  that  the 
objection  could  have  been  taken  by  a 
special  plea.  U.  S.  v.  Stetson,  3 
Woodb.  &  M.  (U.  S.)  164. 

Where  the  indictment  charges  "  that 
J  C,  of  M,  in  the  county  of  C,  on  the 
17th  day  of  October,  1851,  did  feloni- 
ously steal,  take  and  carry  away  a 
quantity  of  bank  bills,  the  money, 
goods  and  chattels  of  one  J  C,  then 
and  there  being  found,  did  feloniously 
steal,  take  and  carry  away,"  the  re- 
spondent pleaded  guilty,  and  a  motion  in 
arrest  of  judgment  was  overruled. 
State  v .  Cotton,  24  N.  H.  143. 

4.  See  Cawley  v.  State,  37  Ala.  152; 


State  v.  Williams,  10  Humph.  (Tenn.> 
101. 

The  first  count  in  an  indictment 
charged  the  defendant  with  a  felonious 
and  burglarious  breaking  into  a  shop- 
in  the  night  time  and  stealing  there- 
from certain  articles  belonging  to,  etc.„ 
specifying  the  value  of  each.  The  sec- 
ond count  charged  that  the  defendant,. 
"  the  goods  and  chattels,  moneys  and 
property  aforesaid,  by  some  illegally  dis- 
posed person  .  .  .  then  lately  be- 
fore feloniously  and  burglariously  taken, 
and  carried  away  unlawfully,  unjustly 
and  for  the  sake  of  wicked  gain  did 
receive  and  have,"  knowing  them  to  be 
stolen.  Held,  that  the  words  "goods 
and  chattels,  etc.,  aforesaid,"  did  not  im- 
port into  the  second  count  the  allega- 
tions of  the  first  in  regard  to  the  value 
and  ownership  of  the  property,  and 
that,  bv  reason  of  the  absence  of  any 
such  allegations,  a  motion  in  arrest  of' 
judgment,  after  a  verdict  of  guilty 
under  that  count,  should  not  be  granted. 
State  v.  Lyon,  17  Wis.  237. 

6.  State  v.  Williams,  10  Humph. 
(Tenn  )  101. 

Cawley  v.  State,  37  Ala.  153. 

Imposing  Inadequate  Punishment. — 
Upon  the  trial  of  an  information  for' 
grand  larceny,  the  jury  found  a  verdict 
of  guilty,  and  imposed,  as  punishment, 
a  small  fine  and  imprisonment  in  the 
State  prison  for  a  year.  After  the  ver- 
dict was  rendered,  the  defendant  moved 
for  a  discharge  on  the  ground  that  the 
statute  required  the  punishment  for 
grand  larceny  to  be  at  least  two  years 
in  the  State  prison.  Held,  that  the 
motion  was  properly  denied,  the  de- 
fendant not  having  been  prejudiced  in 
his  substantial  rights  by  the  finding  of' 
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a  sufficient  ground  for  arrest  of  judgment,1  neither  will  judgment 
be  arrested  because  the  value  of  each  article  is  not  specified  in 
the  indictment,*  though  if  the  value  of  a  part  only  is  stated, 
judgment  will  be  arrested  as  to  that  part  to  which  no  value  is  as- 
scribed  ; 8  and  if  there  is  a  variance  as  to  the  allegation  of  own- 
ership, a  nolle  prosequi  may  be  entered  after  appeal  and  reversal, 
and  a  new  indictment  found.4  Newly  discovered  evidence  which 
is  material  is  sufficient  ground  for  a  new  trial.* 

XVTJL  Exceptions. — Errors  of  law  occurring  at  the  trial  in  a 
criminal  prosecution  must  be  excepted  to  at  the  time  the  decision 
is  made,  and  exceptions  so  taken  will  constitute  a  part  of  the 
record  ;  6  and,  unless  a  bill  of  exceptions  be  reserved,  the  action 
of  the  court  below  in  refusing  a  continuance  will  not  be  revised.* 
A  defendant,  objecting  to  any  order,  ruling  or  decision  of  the 
trial  court,  is  entitled  to  time  in  which  to  prepare  his  bill  of  excep- 
tions,8 and  the  bill,  and  any  statement  of  facts,  unless  authenti- 
cated by  the  trial  judge,  will  not  be  considered  by  the  court  above 


the  jury.  Hoskins  v.  State,  27  Ind.  470. 

1.  Com.  v.  Eastman,  68  Mass.  (2 
Gray)  76.  See  Com.  v.  Duffy,  11 
Cush.  (Mass.)  145. 

A  description  of  the  property  stolen, 
as  some  bottled  beer  of  the  value  of  two 
dollars  and  fifty  cents,  is  insufficient, 
on  motion  in  arrest  of  judgment.  State 
v.  Hoyer  (La.),  4  S.  899. 

A  certain  instrument  in  writing  con- 
taining evidence  of  an  existing  contract 
for  the  conveyance  of  real  estate,  to 
wit,  a  lot  in  A,  of  the  value,  etc.,  was 
Meld  sufficient  on  motion  of  arrest. 
Dignowitty  v.  State,  17  Tex.  521. 

8.  State  v.  Murphy,  8  Blackf.  (Ind.) 
498. 

5.  Com.  v.  Smith,  1  Mass.  245. 

«.  Hughes  v.  Com.,  17  Gratt.  (Va.) 

565- 

6.  Where,  after  a  conviction  of 
theft,  it  is  shown  in  the  affidavit  for  a 
new  trial  that  the  owner  of  the  articles 
alleged  to  have  been  stolen  has  become 
convinced  of  the  innocence  of  the  de- 
fendant, and  newly  discovered  evidence 
is  also  disclosed,  which  tends  to  show 
that  the  defendant  had  no  intention  of 
stealing  the  property  or  of  assisting  in 
the  commission  of  such  offence,  a  new 
trial  should  be  granted.  Morse  v. 
State  (Ind.),  6  West  604. 

Where,  on  the  trial  for  the  theft  of  a 
horse,  the  prosecution  relied  upon  the 
defendant's  attempt  to  mislead  the 
owner,  who  testified  that  defendant 
first  told  him  that  he  had  heard  of  the 
horse  in  a  certain  place  and  afterwards 
said  that  he  had  bought  and  sold  the 


horse;  and,  upon  motion  for  a  new 
trial,  the  owner  made  affidavit  that  he 
was  under  the  impression  that  defend- 
ant did  not  make  the  first  statement, 
and  that  the  second  was  made  to  affi- 
ant's wife;  held,  that  a  new  trial 
should  have  been  granted.  Brown  v. 
State,  13  Tex.  App.  59. 

But  a  new  trial  is  properly  refused  if 
applied  for  because  of  the  refusal  of  a 
continuance  sought  for  the  purpose  of 
obtaining  testimony  not  probably  true. 
Harvey  v.  State,  21  Tex.  App.  178. 

6.  Pence  v.  State,  1 10  Ind.  95. 

A  new  trial  will  be  granted  by  this 
court  for  a  variance  between  the  alle- 
gations and  the  proof,  where  no  ex- 
ception is  taken  in  the  court  below. 
The  presumption  is  that  every  fact 
necessary  to  sustain  the  verdict  was 
oroved  on  the  trial.  State  v.  Craige, 
89  N.  Car.  457;  s.  c,  45  Am.  Rep.  698; 
State  v.  Green,  81  N.  Car.  560;  State 
v.  Walker,  87  N.  Car.  541;  State  v. 
Jones,  69  N.  Car.  16;  State  v.  Potter, 
Phill.  (N.  Car.)  338;  State  v.  Gowan,  7 
I  red.  (N.  Car.)  L.  239;  Honeycut  v. 
Angel,  4  Dev.  &  B.  (N.  Car.)  306. 

It  is  incumbent  upon  a  defendant  in 
a  misdemeanor  case  to  except  to  er- 
roneous charges  given,  and  to  refusal 
of  the  court  to  give  the  instructions 
asked,  in  order  to  subject  such  ques- 
tions to  review  by  this  court.  Winn 
v.  State,  ti  Tex.  App.  304. 

T.  Taylor  v.  State,  12  Tex.  App.  489; 
Makinson  v.  State,  16  Tex.  App.  133. 

8.  Pence  v.  State,  1  to  Ind.  95;  Brown 
v .  State,  13  Tex.  App.  59. 
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for  any  purpose  whatever.1    In  the  absence  of  a  proper  statement 
•  of  facts,  the  only  duty  of  the  higher  court  is  to  determine  whether 
the  indictment  is  sufficient  to  sustain  the  charge  of  the  court  and 
the  judgment  of  conviction* 

XIX.  Punishment. — By  the  common  law,  as  modified  in  Ameri- 
can practice,  fines  and  imprisonment  are  the  usual  punishments 
imposed  for  larceny  and  other  criminal  offences  not  capital ; 3  and 
where  the  statute  creating  or  defining  an  offence  designates  no 
penalty,  fines  or  imprisonment  are  the  ones  presumed  to  have 
been  intended.4  The  amount  of  the  fine  or  the  duration  and 
character  of  the  imprisonment  imposed  is  usually  left  to  the  dis- 
cretion <of  .the  court,  exercised  within  the  statutory  bounds,6 


.  1.  Bennett  v.  State,  16  Tex.  App. 
236. 

It  is  the  duty  of  the  clerk  of  the  trial 
-court  to  copy,  where  he  is  required  to 
do  so,  all  records  verbatim  et  literatim. 
He  is  not  authorized  to  interpolate  or 
omit  words  and  sentences  not  appearing 
in  the  original.  Crockett  v.  State,  14 
Tex.  App.  226.  And  he  should  be 
careful  to  insert  no  foreign  or  superflu- 
ous matter.  Wheeler  v.  State,  15  Tex. 
App.  607. 

Where  all  the  evidence  is  not  con- 
tained in  the  bill  of  exceptions,  it  will 
be  presumed  that  the  venue  was  proved 
as  laid.    State  v.  Keeland,  90  Mo.  337. 

The  omission  from  the  record,  of  an 
affirmative  statement  that  the  defendant 
was  asked  if  he  had  anything  to  say 
why  sentence  should  not  be  pro- 
nounced, before  the  court  gave  judg- 
ment, the  record  showing  the  making 
and  overruling  of  motions  for  a  new 
trial  and  in  arrest,  is  not  ground  for  a 
reversal  of  a  conviction  of  larceny. 
Bressler  v.  People  (111.),  5  West  185. 

When  the  bill  of  exceptions  em- 
braces the  testimony  and  does  not 
show  the  value  of  the  property  60 
charged  to  have  been  stolen,  and  this 
court  cannot  see  that  the  proper  ver- 
dict has  been  found,  the  court  will 
award  a  new  trial.  Whitehead  v. 
State,  20  Fla.  841. 

3.  Thompson  v.  State,  16  Tex.  App. 
74- 

Failure  to  Prosecute.  —  This  court 
cannot  affirm  the  judgment  in  a  crimi- 
nal case  for  failure  of  appellant  to 
prosecute  his  appeal.  It  is  his  duty 
under  the  statute  to  render  judgment 
on  the  record.  Overruling  State  v. 
Armstrong,  46  Mo.  588. 

Statement  Filed  Late. — A  statement 
of  facts  filed  after  the  adjournment  of 
the  court,  in  the  absence  of  an  order  of 


the  court,  embodied  in  the  record, 
showing  that  such  filing  was  author- 
ized, cannot  be  considered  by  this  court 
for  any  purpose  whatever.  Thompson 
v.  State,  16  Tex.  App.  74. 

*.  Conner  v.  Com.,  13  Bush  (Ky.) 
718;  State  v .  Dewer,  65  N.  Car.  572. 

Larceny  In  Indian  Property. — The  In- 
dian Intercourse  act  of  June  30th,  1834 
(4  St  729),  was  extended  over  Oregon 
so  far  as  the  same  was  applicable 
thereto,  by  act  of  June  5U1,  1850  (9  St. 
427).  Held,  that  the  provision  of  said 
act  of  1834,  providing  for  the  punish- 
ment of  a  white  man  for  stealing  the 
property  of  an  Indian,  and  vice  versa, 
was  applicable  to  Oregon,  and  there- 
after in  force  there;  and  that  the  same 
was  not  modified  or  repealed  by  the 
admission  of  the  State  into  the  Union 
February  14th,  1859,  11  St.  383.  U.  S. 
v.  Bridleman,  7  Fed.  Rep.  894. 

Exceptions. — For  petty  larceny  a 
negro  may  be  sold  as  a  slave,  but  not 
sold  out  of  the  State,  and  a  judgment 
so  ordering  the  sale  must  be  reversed. 
Maria  v.  State,  15  Md.  208. 

Under  the  Virginia  act  of  February 
21st,  1823,  a  free  person  of  color,  for 
the  offence  of  grand  larceny,  may  be 
condemned  to  be  sold  as  a  slave  and 
transported  and  banished  beyond  the 
limits  of  the  United  States.  Aldridge 
v.  Com.,  2  Va.  Cas.  447. 

4.  State  v.  Danforth,  3  Conn.  112; 
U.  S.  v.  Coolidge,  1  Gall.  (U.  S.)  488; 
Res.  v.  DeLongchamps,  1  Dall.  (U. 
S.)  in. 

».  Whart.  Cr.  PI.  &  Pr.  (8th  ed.),  $ 
918.  See  Williams  v.  State,  15  Ala. 
259;  Reg.  v.  White,  20  Eng.  Law  & 
^q-  S8S- 

One  who  steals  a  slave  is  punishable 
under  the  Texas  act  of  March  20th, 
1848,  providing  for  the  punishment  of 
all  simple  grand  larceny,  not  otherwise 
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though  in  some  instances  the  imposition  of  the  punishment  is 
left  to  the  jury.1  Where,  by  statute,  a  particular  penalty  is  at- 
tached to  a  particular  act,  the  punishment  which  may  be  imposed 
for  its  commission  is  not  affected  by  the  value  of  the  property* 


specially  provided  for.  White  v.  State, 
ii  Tex.  769. 

The  minimum  penalty  affixed  by  the 
statute  to  the  larceny  of  a  horse,  mare 
or  gelding,  is  ten  years'  imprisonment 
in  the  penitentiary,  and  it  was  error  in 
the  circuit  court  to  reduce  the  punish- 
ment assessed  by  the  jury  below  the 
minimum  thus  affixed  by  the  statute. 
State  v.  Daniels,  32  Mo.  558. 

Under  a  conviction  for  larceny,  or 
receiving  stolen  goods,  if  the  value  of 
the  goods  is  assessed  by  the  jury  at 
$too,  the  punishment  must  be  by  im- 
prisonment in  the  county  jail  or  hard 
labor  for  the  county,  and  cannot  ex- 
ceed twelve  months  (Ala.  Rev.  Code, 
3708,  3710);  if  it  exceeds  $ioo,  the 
offence  is  a  felony,  and  punishable  by 
imprisonment  in  the  penitentiary.  Co- 
hen v.  State,  50  Ala.  108. 

If  convicted  of  petit  larceny,  defend- 
ant may,  since  the  adpption  of  the  code, 
be  imprisoned  for  not  more  than  one 
year,  or  fined  not  more  than  $500,  or 
both,  as  prescribed  in  $  15,  Pen.  Code. 
The  punishment  prescribed  by  Rev. 
St.  690,  is  inconsistent  with  the  above, 
and  is  repealed  by  code,  $  726.  People 
v.  McTamaney, "30  Hun  (N.  Y.)  505; 
s.  c,  13  Abb.  (N.  Y.)  N.  Cas.  55;  66 
How.  (N.  Y.)  Pr.  70. 

If  a  person,  while  engaged  in  gratui- 
tously assisting  a  postmaster,  at  his  re- 
quest, in  sorting  the  letters,  steal  one 
of  them,  he  is  liable  to  the  several  pen- 
alties imposed  by  the  statute  7  Will. 
IV  and  1  Vict.,  ch.  36,  §  26,  as  a  per- 
son employed  under  the  postoffice. 
Reg.  v.  Reason,  22  Eng.  Law  &  Eq. 
602. 

Breaking,  Entering  and  Stealing. — 

The  respondent  was  found  guilty  of 
breaking  and  entering  a  church  in  the 
day  time  and  stealing  property  worth 
less  than  seven  dollars,  and  was  sen- 
tenced to  five  years'  imprisonment. 
Held,  that  the  word  larceny,  as  used  in 
the  statute,  R.  L.,  $  4133,  includes  not 
only  grand,  but  petit  larceny,  and,  con- 
sequently, that  there  was  no  error  in 
the  sentence.  State  v.  Keyser,  56  Vt. 
622. 

Larceny  from  the  Person. — The  of- 
fence of  stealing  from  the  person,  upon 
an  indictment  and  conviction  thereof  in 


the  court  of  common  pleas  or  munici- 
pal court,  is  punishable  by  imprisonment 
in  the  State  prison,  as  provided  in  the 
Rev.  Stat.,  ch.  120.  §  16,  although  the 
property  alleged  to  be  stolen  does  not 
exceed  five  dollars  in  value.  Com.  v. 
Nolan,  5  Cush.  (Mass.)  288. 

Fines. — Under  the  S.  Car.  statutes  of 
1789,  1866  and  1872,  defining  and  pun- 
ishing larceny,  the  offence  of  stealing  a 
cow  of  a  value  not  exceeding  $20  was 
held  to  be  a  misdemeanor  punishable 
only  by  a  fine  of  £10,  after  whipping 
was  abolished,  until  the  repealing  act  of 
1S72.    State  v.  Hamblin,  4  S.  Car.  1. 

A  fine  of  $50  or  three  months  in  a 
chain  gang,  imposed  upon  a  chicken 
thief,  is  lenient.  Buchanan  v.  State,  74 
Ga.  835. 

1.  See  Fowler  v.  State,  9  Tex.  App. 
149. 

In  relation  to  grand  larceny,  it  was 
the  intention  of  the  legislature  that  the 
jury  should  only  assess  the  punishment 
when,  in  the  exercise  of  their  discre- 
tion, they  thought  that  the  defendant 
deserved  the  punishment  of  death.  If 
they  did  not  agree  to  such  punishment 
upon  finding  the  defendant  guilty,  then 
they  should  find  a  general  verdict 
People  v.  Littlefield,  5  Cal.  355. 

Recommendation  to  Mercy — Cattle 
stealing  is  felony  and  punishable  by 
imprisonment  in  the  penitentiary,  un- 
less the  jury  recommend  the  prisoner 
to  mercy,  in  which  event  the  offence  is 
not  deemed  felonious,  but  only  punish- 
able by  fine  or  imprisonment  in  the 
common  jail  or  the  chain  gang.  This 
mitigation  or  punishment  is  confined  to 
the  free  discretion  of  the  jury.  John- 
son v.  State,  58  Ga.  491. 

Petit  Larceny  In  Alabama. — Under 
the  provisions  of  the  Alabama  Code 
(Ala.  Rev.  Code,  $§  3708,  3783),  the 
power  to  impose  imprisonment  for  petit 
iarceny  is  vested  in  the  judge  and  not 
in  the  jury.  Moss  v.  State,  42  Ala. 
546- 

2.  Hoge  v.  People,  117  111.  35;  Peo- 
ples. Jones,  49  Mich.  591;  McDowell 
v.  State,  61  Ala.  172. 

The  punishment  which  may  be  im- 
posed by  the  court  of  common  pleas, 
under  Mass.  Rev.  Stat.,  ch.  126,  $  *7, 
for  larceny  of  property  not  exceeding 
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but  such  punishment  can  only  be  imposed  when  the  information 
or  indictment  is  based  on  that  particular  statute.1 

Where  different  offences  are  created  and  defined  by  the  same 
enactment,  and  a  separate  and  distinct  punishment  is  provided 
for  each  offence,  and  a  single  act  may  constitute  a  violation  of 
two  or  more  of  these  provisions,  it  is  for  the  courts  to  determine 
whether  the  act  prohibited  was  intended  to  be  punished  by  one 
indictment  and  conviction,  and,  if  so,  for  which  offence.*  Thus, 
on  a  count  for  breaking  and  entering  with  intent  to  steal,  and  an- 
other for  stealing,  on  a  general  verdict  of  guilty,  distinct  sen- 
tences may  be  imposed.*  Larcenies  committed  before  the 
amendment  or  alteration  of  the  statute  creating  and  defining  the 
crime  and  prescribing  its  punishment,  though  conviction  be  had 
under  the  new  law,  are  punishable  only  by  the  penalties  of  the 
old* 

The  statutes  of  several  States  provide  a  penalty  of  increased 
severity  for  a  second  perpetration  of  the  same  offence.5  A  for- 
mer conviction  in  a  foreign  state  or  country  is  not,  however,  a 
sufficient  basis  for  the  imposition  of  the  aggravated  pen- 
alty.6 And  the  enactments  of  Texas,  and  perhaps  of  some 
other  States,  provide  for  the  mitigation  of  the  punish- 
ment for  larceny  in  case  of  the  voluntary  return  of  the 
property  stolen  within  a  reasonable  time ; 7  but  this  pro- 
vision does  not  apply  where  the  thief  has  been  caught  in  pos- 
session or  where  he  has  changed  the  character  of  the  thing  stolen 

one  hundred  dollars  in  value,  is  not  af-  The  punishment  for  stealing  and  re- 
fected by  the  value  of  the  property,  ceiving  stolen  goods  is  the  same  under 
notwithstanding  the  concurrent  juris-  our  statute.  Maynard  v.  State,  14  Ind. 
diction  given  by  $  18  to  justices  of  the  427. 

peace,  where  the  value  is  not  alleged  to  Section  4247  of  the  Iowa  revision, 

exceed  fifteen  dollars.    Com.  v.  Mc-  which  provides  that  if  any  person  at 

Kenney,  9  Gray  (Mass.)  114.  the  same  term  of  court  is  convicted  of 

One  indicted  under  the  act  of  1830  three  distinct  larcenies,  he  shall  be 

for  stealing  a  colt  cannot  be  convicted  deemed  a  common  and  notorious  thief, 

and  punished  for  petit  larceny.     If,  and  shall  be  punished,  etc.,  does  not 

therefore,  the  jury  found  him  guilty  of  provide  for  the  punishment  of  common 

petit  larceny,   a   new  trial   will    be  and  notorious  thieves  as  such,  but  for 

granted.    State  v.  Major,  14  Rich.  (S.  their  punishment  under  an  ordinary  in- 

Car.)  L.  76.  dictment  for  larceny.    State  v.  Riley, 

Infancy. — The  disqualification  of  in-  28  Iowa  547. 

fancy,  under  Tenn.  Code,  tfy  5226-7,  4.  State  v.  Putney,  Phill.  (N.  Car.) 

does  not  attach  to  horse  stealing.   Wit-  L.  543. 

cox  v.  State,  3  Heisk.  (Tenn.)  no.  6.  Whart.Crim.  PI.  &  Pr.  (8th  ed.), 

1.  People  v.  Seller,  58  Mich.  327.  $  334.  See  People  v.  Stanley.  47  Cal. 
A  sentence,  as  to  the  crime  of  horse  113;  Com.  v.  Morrow,  9  Phila.  (Pa.) 

stealing,  to  six  years'  confinement  in  583. 

the  State  prison  (the  information  being  6.  People  v.  Caesar,  1  Park  (N.  Y.) 

for  grand  larceny),  is  not  authorized  by  Cr.  645. 

the  Michigan  statutes.    Boody  v.  Peo-  7.  Owen   v.    State,   44  Tex.  248; 

pie,  43  Mich.  34.                  "  Grant  v  State,  2  Tex.  App.  163;  Brill 

2.  People  v.  Krank,  46  Hun  (N.  Y.)  v.  State,  1  Tex.  App.  372;  Ingle  v. 
632;  s.  c,  12  N.  Y.  S.  R.  84s.  State,  1  Tex.  App.  307. 

3.  Com.  v.  Birdsall,  69  Pa.  St.  482.  One  who  has  stolen  a  watch,  and 
See  Stanley  v.  State,  58  6a.  430;  Com.  denied  knowledge  of  it  when  ques- 
v.  Mahar,  8  Gray  (Mass.)  469.  tioned,  but  who, nevertheless,  has  given 
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before  the  offer  to  return  ; 1  and  it  should  appear  that  the  return 
was  not  prompted  by  consciousness  of  unconcealed  evidence  of 
guilt  and  fear  of  discovery.* 

That  restitution  of  stolen  property  must  be  made  is  a  principle 
of  the  common  law,3  as  well  as  of  American  jurisprudence.4  By 
the  common  law  it  could  not,  however,  be  followed  into  the  hand 
of  an  innocent  purchaser,6  though  the  rule  is  probably  different 
in  most  of  the  United  States.6  Summary  restitution,  however, 
is  limited  to  the  articles  stolen,  and  does  not  extend  to  money  or 
other  things  into  which  or  for  which  they  have  been  changed  by 
the  thief.7 

LARGE — AT  LARGE — (See  also  At).—"  Running  at  large,"  in 
statutes  imposing  a  penalty  on  one  who  suffers  animals  to  run  at 
large  in  public  places,  is  used  in  the  sense  of  strolling  without  re- 
straint or  confinement ;  as  wandering,  roving,  or  rambling  at  will, 
unrestrained.  Perhaps  no  precise  abstract  rule  under  the  statute 
can  be  laid  down,  applicable  to  every  case,  as  to  the  nature,  char- 
acter and  amount  of  restraint  necessary  to  be  exercised  over  a 
domestic  animal  when  suffered  to  be  on  the  highway  incident  to 
its  use.  But  the  restraint  need  not  be  entirely  physical ;  it  may 
depend  much  upon  the  training,  habits  and  instincts  of  the  animal 
in  the  particular  case  ;  and  the  sufficiency  of  the  restraint  is  to 
be  determined  more  from  its  effect  upon,  and  controlling  and  re- 
straining influence  over,  the  animal  than  from  its  nature  or  kind.8 


it  up  of  his  own  accord  before  prose- 
cution commenced,  is  within  the  pro- 
tection of  the  Texas  statute  mitigating 
the  penalty  where  there  has  been  a 
voluntary  return  of  the  stolen  property. 
Bennett  v.  State,  17  Tex.  App.  143. 

1.  Horseman  v.  State,  43  Tex.  353; 
Grant  v.  State,  2  Tex.  App.  163. 

3.  Stephenson  v.  State,  4  Tex.  App. 
S9»- 

5.  2  Whart.  Cr.  L.  (oth  ed.),  $  981. 

4.  See  Lance  v.  Cowan.  1  Dana 
(Kv.)  195;  Com.  v.  Boudrie,  4  Gray 
(Mass.)  418. 

Upon  the  conviction  of  a  thief  or 
robber,  the  owner  is  entitled  to  restora- 
tion of  the  thing  stolen,  or  its  produce. 
Lance  v.  Cowan,  1  Dana  (Ky.)  195. 

6.  Scattergood  v.  Sylvester,  15  Qi 

B.  (Ens;.)  506;  Rex.  t-.'Wollez,  8  Cox 

C.  C.  (Eng.)  337.  See  2  Whart.  Cr. 
L.  (9th  ed.),  $'981. 

6.  Lance  v.  Cowan,  1  Dana  (Ky.) 
195;  Bassett  v.  Spofford,  45  X.  Y. 
3S7- 

7.  Com.  n  Bouc  ie,  4  Gray  (Mass.) 
418. 

On  a  conviction  of  larceny  of  money, 
the  court  ought  not  to  enter  judgment 
against  the  prisoner  for  the  amount, 


nor  award  an  execution  in  favor  of  the 
person  from  whom  it  was  stolen.  Com. 
v.  Henley,  1  Va.  Cas.  145. 

8.  Russell  v.  Cone,  46  Vt  604-5. 
"Suppose  a  span  of  horses  be  so  accus- 
tomed to  be  kept  and  driven  together 
that  while  the  owner  is  riding  one  the 
other  will  voluntarily  follow  as  closely 
almost  as  if  led  by  a  halter;  the 
owner,  while  taking  them  along  the 
highway  in  this  manner,  could  not  be 
said  to  suffer  the  horse  so  voluntarily 
following  its  mate,  to  run  at  large  in 
violation  of  the  statute.  The  same  may 
be  said  of  a  young  sucking  colt  upon 
the  highway,  with  no  restraint  other 
than  instinct  to  follow  its  dam,  which 
is  being  driven  in  a  carriage  on  the 
highway."  It  was  accordingly  htld  in 
this  case  that  a  horse  accustomed  to  be 
ridden  to  a  certain  point  by  the  owner 
and  then  to  return  home  alone  to  a  point 
where  the  owner's  boy  was  waiting  for 
him  and  took  care  of  him  was  not  'Tun- 
ning at  large,"  if  the  owner  or  his  son 
kept  so  near  that,  owing  to  its  training, 
it  would  not  wander  about  the  highway, 
but  go  directly  home. 

So,  in  trespass  for  shooting  a  dog,  it 
appeared  that  the  dog  was  a  hound  kept 
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•for  the  chase  and  chained  when  not  in 
pursuit  of  game;  that  when  shot  he, 
followed  by  his  master,  and  by  S,  who 
had  joined  in  the  chase  in  accordance 
with  a  previous  understanding  between 
the  two,  was  in  pursuit  of  a  fox  which 
he  had  just  driven  to  cover  and  about 
which  he  was  playing,  out  of  sight  and 
hearing  of  his  master  but  near  S.  Held, 
that  the  dog  when  shot  was  not  "run- 
ning at  large."  Wright  v.  Clark,  50  Vt. 
130;  s.  c,  6  Repr.  409;  28  Am.  Rep.  496. 
The  court,  after  citing  the  above  case, 
say:  "This  is  so  recent  and  so  full  a 
definition  of  these  words  that  nothing 
further  need  be  added.  The  dog  is  the 
most  tractable  of  animals,  and  yields 
most  readily  to  restraint  other  than 
physical.  The  voice  and  look  of  his 
master  are  often  more  potent  to  restrain 
him  than  cord  or  chain.  He  is  often 
trained  so  that  at  his  master's  command 
he  will  remain  by  and  guard  his  prop- 
erty for  a  whole  day  in  the  absence  of 
his  master,  or  go  out  of  sight-  and 
miles  away  and  gather  in  his  flocks  and 
herds.  Different  species  have  special 
instincts  which  render  them  particularly 
susceptible  to  training  and  restraint  in 
•certain  directions.  The  trained  hound, 
when  pursuing  the  fox  or  deer  with  and 
at  his  master's  bidding,  is  no  more 
'strolling  without  restraint'  or  'wander- 
ing, roving  or  rambling  at  will'  than  a 
boy  while  going  on  an  errand  at  his  mas- 
ter's command.  Either,  when  out  of  sight 
and  hearing  of  the  master,  have  it  in 
their  power  to  'stroll  without  restraint' 
or  'rove  at  will;'  but  neither  do,  so  long 
as  they  continuously  and  rigorously 
pursue  the  thing  commanded.  Hence 
the  fact  that  the  dog  when  shot  was  out 
•of  sight  and  hearing  of  his  master  is 
not  determinative  of  whether  he  was 
'running  at  large.'  If  the  plaintiff's 
testimony  gained  credit,  when  shot,  the 
dog  was  in  hot  pursuit  of  the  fox  in 
obedience  to  the  command  of  the 
plaintiff,  with  all  his  instincts  urging 
him  thereto  as  each  bound  brought 
nearer  and  nearer  the  coveted  prize. 
We  do  not  think  such  a  dog  thus  run- 
ning is,  within  the  meaning  of  the 
statute,  running  at  large."  And  see 
Jennings  v.  Wayne,  63  Me.  468  (vol.  1, 
supra,  891). 

In  the  case  of  stock  killed  upon  a  rail- 
road track,  it  was  said  in  Hininan  v. 
Chic.  R.  1.  &  Pac.  R.  Co.,  2S  Iowa 
494:  "In  our  opinion,  the  words  "run- 
ning at  large,'  as  used  in  the  section 
above  named,  import  that  the  stock  are 
not  under  the  control  of  the  owner; 


that  they  are  not  confined  by  enclosures 
to  a  certain  field  or  place,  nor  under 
the  immediate  care  of  a  shepherd  or 
herdsman;  that  they  are  left  to  roam 
wherever  they  may  go.  Now,  if  they 
are  left  in  an  enclosure  which  is  »*»- 
snj/icienl  to  restrain  them,  they  are  evi- 
dently 'running  at  large,'  for  they  are 
not  under  the  control  of  the  owner. 
If  placed  in  such  an  enclosure  and  they 
escape  from  it  and  go  upon  the  track  of 
an  unfenced  railroad  they  will  be  con- 
sidered as  'running  at  large.'  "  And 
see,  to  the  same  effect,  Ham- 
mond v.  The  C.  &  N.  W.  R.  Co.,  43 
Iowa  168. 

Where  a  penalty  was  imposed  on 
suffering  rams  to  run  at  large,  the  court 
said,  in  Goener  v.  Woll,  26  Minn.  157: 
"We  think  that  the  statute  uses  the 
words  'at  large'  in  the  sense  of  'with- 
out restraint  or  confinement,'  in  ac- 
cordance with  the  definition  given  in 
Webster's  Dictionary.  The  principal 
object  of  the  statute  we  take  to  be  the 
protection  of  the  owners  of  ewes,  both 
as  respects  the  breed  of  lambs  and  the 
time  of  yeaning.  Now,  whether  a  ram 
is  allowed  to  go  at  large — that  is,  without 
restraint  or  confinement — upon  his 
owner's  land,  or  upon  other  lands,  the 
risk  to  owners  of  ewes  in  the  neighbor- 
hood still  exists;  and  the  onlv  way  to 
put  an  end  to  it  is  to  so  confine  or  re- 
strain him  that  he  cannot  roam  where 
he  pleases.  This  may  be  done  by 
keeping  him  in  an  enclosure,  by  tying 
him,  by  watching  him,  and  perhaps  in 
other  ways.  It  seems  to  us,  therefore, 
that  there  can  be  no  doubt  that  the 
words  'at  large'  are  used  in  the  sense 
before  indicated.  It  follows  that  if  a 
ram  is  suffered  to  go  about  without  re- 
straint or  confinement,  even  though  it 
be  upon  land  belonging  to  his  owner,  or 
of  which  such  owner  has  a  rightful  use, 
he  runs  at  large  within  the  meaning  of 
the  statute."  ■ 

Cattle  driven  along  a  road  in  charge 
of  a  herder,  which,  in  passing,  casually 
eat  of  the  grass  growing  on  the  road- 
side are  not  "estray"  or  "running  at 
large,"  nor  are  they  rendered  so  by  the 
fact  that  the  herder  accidentally  falls 
asleep  while  attending  to  them. 
Thompson  v.  Corpstein,  52  Cal.  653. 
And  see  Bertwhistle  v,  Goodrich,  53 
Mich.  457,  where  it  was  held  that  cattle 
in  anybody's  charge  are  not  "running 
at  large."  If  the  marshal  of  a  town 
seizes  sheep  as  "running  at  large"  within 
its  limits,  and  on  trial  of  an  action  to 
replevy  them,  testifies  that  there  was  a 
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boy  with  the  sheep  but  he  did  not  know 
what  he  was  doing,  while  several  per- 
sons testify  that  the  boy  was  herding 
the  sheep  and  had  them  under  his  con- 
trol, there  is  not  such  a  conflict  in  the 
evidence  as  will  justify  a  court  in  find- 
ing that  the  sheep  were  "running  at 
large."  Spect  z:  Arnold,  52  Cal. 
455- 

A  team  of  horses  attached  to  a  sleigh 
and  wandering  on  the  prairie  at  night, 
driven  by  a  man  in  a  drunken  stupor, 
are  not  "live  stock  running  at  large." 
Grove  v.  Burlington  etc.  Co.,  39  N.  W. 
Rep.  248  (Iowa).  A  dog  following  its 
owner  is  not  "running  at  large." 
Spence  v.  City  of  St.  Catharines,  23 
Can.  L.J.  167,  where  it  is  said:  "Several 
cases  can  be  found  under  the  act  against 
horses  or  cattle  being  at  large  upon 
any  highway  within  half  a  mile  of  any 
railway  unless  in  charge  of  some  per- 
son to"  prevent  their  loitering  or  stop- 
ping at  the  intersection  (20  Vict.,  ch. 
12,  I)  16).  See  Cooley  v.  G.  T.  R.  Co., 
18  U.  C.  R.  95;  Markham  v.  G.  W.  R. 
Co.,  25  U.  C.  R.  572.  In  these  great 
6tress  was  laid  on  the  necessity  of  the 
animals  being  in  charge  of  some  person, 
and  upon  the  object  of  public  safety 
contemplated  by  the  legislature.  In  the 
case  of  Hillyard  v.  G.  T.  R.  Co.,  8  Ont. 
R.  583,  it  was  held  that  a  colt  which 
was  injured  by  a  wire  fence  of  defend- 
ants could  not  be  said  to  be  running  at 
large,  as  it  was  following  its  dam,  which 
was  being  led  by  a  man  with  a  halter 
along  the  road,  as  that  is  the  customary 
way  and  the  universal  custom  ought  to 
give  the  rule.  I  have  found  some  cases 
in  the  American  reports,  but  they  do 
not  appear  to  be  uniform.  .  .  .  The 
council  have  chosen  to  use  the  word 
'roam'  in  their  by-law,  and  this  word 
may  narrow,  although  it  cannot  extend, 
the  meaning  of  the  word  in  the  act, 
which  is  'run  at  large.'  I  do  not,  how- 
ever, see  that  there  is  any  appreciable 
difference  in  the  two  words.  I  think  that 
both  mean  'wandering  about  at  will,'  to 
adopt  the  expression  made  use  of  by 
Chief  Justice  Robinson  in  the 
passage  I  have  already  quoted,  and  I 
cannot  think  that  a  dog  following  its 
owner  or  other  person  having  charge  of 
it  can  be  said  to  be  wandering  about  at 
will  or  to  be  roaming  or  running  at 
large;  its  general  course  is  governed 
by  its  master,  although  it  does  run 
backward  and  forward  while  accom- 
panying him,  and  it  is  controlled  by  his 
will."  And  see  McAneany  v.  Jewett,  10 
Allen  (Mass.)  151  (vol.  1,  supra, ikji-2). 


Compare  Com.  v.  Dow,  10  Mete. 
(Mass.)  382  (vol.  1,  supra,  891). 

A  horse  driven  across  depot  grounds 
held  not  "running  at  large."  Johnson 
v.  Chic.  &  N.  W.  R.  Co.,  35  Am.  Si 
Eng.  R.  Cas.  131  (Iowa). 

A  sucking  colt,  following  its  mother, 
which  was  in  the  plaintiff's  control, 
strayed  and  was  injured  by  defendant's 
train.  Held,  that  the  colt  under  such 
circumstances  must  be  deemed  to  have 
been  "running '  at  large."  "The  fact 
that  the  colt  was  a  sucking  colt  and  its 
mother  was  in  the  control  of  the 
plaintiff  did  not,  we  think,  hold  that  the 
colt  was  in  such  control.  It  might  per- 
haps under  ordinary  circumstances  be 
expected  to  follow  its  mother,  but  there 
was  nothing  but  its  own  inclination  to 
restrict  its  freedom  and  prevent  it  from 
straying,  and  we  think  that  it  must  be 
deemed  to  have  been  running  at  large." 
Smith  r.  The  K.  C.  St.  J.  &  C.  B.  R. 
Co.,  58  Iowa  622. 

A  steer  with  eighty  cattle  was  being 
herded  by  a  boy,  who  left  them  for  an 
indefinite  period  and  went  home. 
Another  boy  returned  and  drove  the 
cattle  hurriedly  across  a  railway  track, 
without  noticing  the  steer,  which 
had  separated  from  the  rest  and  been 
left  behind,  and  subsequently  was  killed 
while  crossing  the  track.  Held,  that 
the  steer  was  "running  at  large."  Vat- 
ican v.  Chicago,  M.  &  St.  P.  R.  Co, 
36  N.  W.  Rep.  760  (Iowa). 

In  Welsh  v.  The  C.  B.  &  Q^R.  Co- 
53  Iowa  632,  it  is  said:  "The  evidence 
shows  that  when  the  horse  was  injured 
he  had  on  a  bridle  with  the  rein  over 
his  head,  and  a  halter  rope,  which  was 
untied  and  dragging.  It  is  urged  that 
the  animal  was  not  running  at  large 
within  the  meaning  of  the  statute.  The 
court  instructed  the  jury  as  follows: 
'The  words  "running  at  large,"  as  used 
in  the  statute,  import  that  the  stock  arc 
not  under  the  control  of  the  owners; 
that  they  are  not  confined  bv  en- 
closure to  a  certain  field  or  "place, 
nor  under  the  immediate  care  of 
a  shepherd  or  herdsman;  that  they  are 
left  to  roam  wherever  they  may  go. 
But  where  an  animal  escapes  from  the 
control  of  the  owner,  and  cannot  be 
caught  by  the  owner,  then  such  animal 
would  be  running  at  large  within  the 
meaning  of  the  statute.'  This  instruc- 
tion is  correct;  and  we  think  the  jury 
was  fully  warranted  in  rinding  that  the 
animal  was  running  at  large,  notwith- 
standing he  had  on  the  bridle  and  halter 
strap.   It  does  not  appear  that  he  was 
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(See  Animals).    For  other  use: 

within  the  personal  or  physical  control 
of  an  yone." 

Whereas,  in  Coles  v.  Burns,  21  Hun 
(N.  Y.),  the  court  said:  "The  phrase 
'running  at  large'  implies  permission 
or  assent,  or,  at  least,  some  fault  on  the 
part  of  the  owner.  When  animals 
•escape  from  their  owner,  after  due  pre- 
caution to  secure  them  has  been  taken, 
and  without  fault  or  negligence  on  his 
part,  and  he  makes  immediate  and  suit- 
able efforts  to  recover  them,  they  can- 
not be  said  to  be  running  at  large. 
Statutes  must  have  a  sensible  construc- 
tion, with  reference  to  the  evil  to  be 
remedied  by  them.  For  example,  ani- 
mal may  be  running  at  large,  although, 
when  seized,  they  were  walking  or  lying 
down.  A  horse  that  has  thrown  its 
rider  in  the  highway  and  escaped,  a  cow 
turned  out  of  a  pasture  at  evening  and 
going  home,  droves  of  sheep,  hogs  or 
other  cattle  being  driven  to  market, 
though  for  a  moment  unattended  by  the 
di  over,  can  hardly  be  said  to  be  running 
at  large,  within  the  meaning  of  the 
statute.  Nor,  in  our  judgment,  were 
the  plaintiff's  horses  running  at  large 
when  the  trespass  complained  of  was 
committed.  The  defendant's  horses  es- 
caped from  his  premises  without  his 
knowledge,  and,  as  far  as  it  appears, 
without  any  fault  or  negligence  on  his 
part.  Immediately  after  their  escape 
he  sent  a  servant  in  pursuit  of  them, 
when  they  were  found,  within  a  very 
short  time,  upon  the  defendant  s  prem- 
ises. The  escape  was  a  mere  accident. 
Such  a  case  cannot  reasonably  be 
brought  within  the  statute  cited." 

So  in  Rutter  v.  Ilenrv  (O.  Sup. 
Ct.)  21  Wy.  L.  Bull.  129.  it  was  held 
that  where,  without  the  fault  of  the 
owner,  a  horse  passes  from  such  owner's 
enclosure  over  or  through  a  line  fence 
into  the  enclosure  of  an  adjoining  pro- 
prietor, and  thence  through  a  gap  in 
the  fence  into  the  enclosure  of  another 
and  adjacent  proprietor,  he  is  not  "run- 
ning at  large"  contrary  to  the  provisions 
of  a  statute.  It  was  also  held  in  this 
case  that  an  allegation  that  such  animal 
was  "unlawfully  running  at  large,  "with 
no  further  statement  of  the  facts,  was 
not  a  sufficient  averment  that  he  was 
running  at  large  in  violation  of  the 
provisions  of  the  statute. 

An  act  passed  to  prevent  swine  "run- 
ning at  large"  was  held  to  apply  only 
where  they  were  voluntarily  suffered 
t  >  go  at  large,  not  where  they  escaped 
from  the  owner  without  his  default. 


of  the  word  see  note  1. 

Com.  v.  14  Hogs,  10  S.  &  R.  (Pa.)  393. 
And  see  Nate  v.  Leiter,  1  West.  Rep. 
(Ind.)  165;  L.  T.  6i  S.  W.  R.  Co.  v. 
Forbes.  37  Kan.  445,  448. 

Under  an  ordinance  directing  an  offi- 
cer to  take  up  cattle  "running  at  large 
in  the  public  streets,"  he  may  pursue 
them  to  private  property  used  as  ai. 
open  common  (not  belonging  to  the 
owner  of  the  cattle)  and  there  take  them 
up,  or  finding  them  "loose  and  at  large" 
upon  such  open  common,  immediately 
after  having  been  on  the  public  streets, 
he  may  seize  and  impound  them.  "The 
moment  they  were,  in  fact,  running  at 
large  in  the  city  in  any  of  the  public 
places  named  there  was  a  breach  of  the 
ordinance,  and  the  right  of  seizure  and 
impounding  became  perfect.  To  hold 
that  such  right,  having  once  attached, 
entirely  ceased  or  became  suspended 
whenever  such  cattle  temporarily 
passed  from  such  public  places  and  be- 
came trespassers  upon  private  property, 
would  tend  to  defeat  the  very  object  of 
the  ordinance."    O'Mally  v.  McGinn, 

S3  w>s-  353-  359- 

A  city  ordinance  requiring  the  mar- 
shal to  "take  up  any  cow  or  cattle  run- 
ning at  large"  includes  also  the  idea  of 
confining  them,  and  anyone  releasing 
them  without  authority  is  guilty  of  a 
violation  of  the  ordinance.  Jaquith  v. 
Royee,  42  Iowa  406. 

1.  Erecting  a  toll-board  with  the 
rates  of  toll  in  the  small  Roman  charac- 
ters but  of  a  large  size,  held  a  compliance 
with  a  statute  requiring  them  to  be  in 
"larger  or  capital  letters."  Nichols  v. 
Bertram,  3  Pick.  (Mass.)  342. 

A  false  and  frauciu'.ent  affirmation  by 
a  vendor  of  lands  that  they  had  "large 
deposits  of  oil  in  them,  and  were  of 
great  value  for  the  purpose  of  digging, 
boring  for  and  manufacturing  oil,"  ac- 
companied with  the  statement  that  they 
had  not  been  tested,  were  held  matters 
of  opinion  and  not  actionable.  Hol- 
brook  v.  Connor,  60  Me.  578. 

Where  the  plaintiff  sold  land  repre- 
senting that  it  contained  a  "large  and 
valuable"  mineral  deposit,  held,  that  in 
the  absence  pf  a  showing  that  there  was 
no  mineral  in  the  land,  as  represented, 
a  mere  exaggeration  as  to  the  amount 
of  the  deposit  would  not  constitute  such 
a  fraud  upon  the  purchaser  as  to  avoid 
a  note  given  for  the  purchase  money. 
Dawson  v.  Graham,  48  Iowa  378. 

"By  the  'corporation  at  large'  [as  the 
depository  of  certain  powers]  is  meant 
the  different  ranks  and  orders  which 
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LARGER — LARGEST. — See  note  i. 

LASCIVIOUS — (See  Lewd  ;  Open). — "  Lascivious  carriage  and 
behavior"  means  all  those  wanton  acts  between  persons  of  differ- 
ent sexes  flowing  from  the  exercise  of  lustful  passions  which  are 
grossly  indecent  and  unchaste,  and  which  are  not  otherwise  pun- 
ished as  crimes  against  chastity  and  public  decency.* 

LAST. — Coming  after  all  others  in  order  of  succession.  Closing ; 
final ;  ultimate.    For  examples  of  its  use  see  the  notes.3 


compose  it,  including  the  definite  and 
indefinite  bodies.  But  our  corporations 
in  this  State  have  no  ranks,  orders  or 
integral  parts  corresponding  strictly  to 
the  constitution  of  the  old  English  cor- 
porations." Richards  v.  Town  of 
Clarksburg,  4  S.  E.  Rep.  781  (W.  Va.). 

"Going  off  large,"  in  nautical  lan- 
guage, is  when  the  wind  blows  from 
some  point  abaft  the  beam,  or  over  the 
quarter  of  the  ship.  The  Indiana  & 
Buffalo,  Newb.  (U.  S.)  121. 

"  'Going  oflf  large'  is  having  the  wind 
free  on  either  tack,  properly  termed  a 
vessel  'off  large,'  because  it  is  in  her 
power  to  take  a  course  to  either  side 
—  starboard  or  larboard  —  proceed 
straight  forward  on  her  course,  or  re- 
turn back  to  her  anchorage,  or  to  the 
point  from  which  6he  started.  In  other 
language,  she  is  free  to  the  wind."  The 
Pacific  and  the  Brig  Fashion,  1  Newb. 
(U.  S.)  26-7. 

Repairable  by  "inhabitants  at  large" 
is  used  in  contradistinction  to  "repair- 
able by  individuals  ratione  tenurae"  in 
a  statute  regulating  the  affairs  of  high- 
ways. Gibson  v.  Mayor  of  Preston,  L. 
R.,  5  Q.  B  218. 

1.  "The  larger  portion  of  twelve 
months,"  as  the  statutory  period  of 
residence  of  a  taxpayer,  held  to  mean 
more  than  half  of  them  in  duration  of 
time.   Ailman  v.  Griswold,  12  R.  1. 339. 

A  covenant  to  sell  a  vessel  "forthwith 
as  soon  as  may  be"  for  "the  largest  sum 
that  we  can  reasonably  obtain"  was 
held  to  allow  a  reasonable  latitude  as  to 
the  time  and  manner  of  making  the 
sale;  and  if  the  vessel  was  lost,  that  put 
an  end  to  the  power  and  to  the  obligation 
to  sell.  Adams  v.  Foster,  5  Cush. 
.(Mass.)  156. 

2.  Fowler  v.  State,  5  Day  (Conn.)  84. 
"It  is,  however,  contended  that  this 
crime  cannot  be  committed  unless  by 
the  assent  and  concurrence  of  two,  at 
least.  This  offence  may  undoubtedly 
be  committed  by  or  in  the  presence  of 
an  assemblage  of  persons  of  different 
sexes;  but  there  is  nothing  in  the  nature 


of  the  crime  requiring  the  assent  or 
concurrence  of  those  who  are  present, 
nor  to  prevent  the  commission  of  it  by 
one  person  only  exhibiting  his  lascivious 
carriage  to  another  unconsenting  per- 
son of  a  different  sex.  Indeed,  the  crimi- 
nality of  the  offence  is  enhanced  by  the 
opposition;  for  it  must  be  considered  as 
one  principal  object  of  the  law  to  protect 
and  strengthen  such  resistance  by  pre- 
venting the  exhibition  of  impure  mo- 
tives calculated  to  excite  passions  and 
thereby  overpower  the  will." 

3.  Last  Place  of  Abode. — Upon  a  writ 
of  error  assigned  that,  at  the  time  of  the 
suing  out  and  the  service  of  the  original 
writ,  the  defendant  had  and  still  has  a 
"  last  and  usual  place  of  abode  "  in  this 
State,  and  that  no  sufficient  service  of 
the  writ  was  ever  made  upon  him.  nor 
had  he  ever  appeared  in  the  action,  it 
appeared  that  the  sheriff  made  return 
to  the  writ  as  follows  :  "And  the  within 
named  defendant  not  having  any  resi- 
dence, last  and  usual  place  of  abode,  or 
agent  or  attorney  within  my  precinct.  I 
have  been  unable  to  summon  him."  An 
order  was  then  passed  in  the  usual  form 
to  notify  defendants  out  of  the  com- 
monwealth, which  was  duly  published 
in  order  to  notify  the  said  defendant 
thus  described  as  resident  in  Philadel- 
phia. Judgment  was  entered  by  default 
and  the  writ  of  error  was  taken  to 
reverse  the  judgment.  The  court  held 
that  where  the  service  of  a  writ  on  an 
absent  defendant,  who  has  a  "  last  and 
usual  place  of  abode  "  within  the  com- 
monwealth, is  not  made  by  leaving  a 
summons  or  copy,  as  required  by  the 
Rev.  Stat.,  ch.  90,  §  45,  at  "such 
place  of  abode,  the  defendant  may  take 
advantage  of  the  defect  of  service,  either 
by  plea  in  abatement,  or  by  writ  of  er- 
ror. Dewey,  J.,  saying  :  "  This  pre- 
sents the  case  in  reference  to  Howard 
Tilden  (the  defendant)  as  though  no 
appearance  had  been  entered  in  his  be- 
half, and  opens  the  enquiry  whether  a 
legal  service  was  made  upon  him.  The 
service  is  said  to  be  defective  in  not  con- 
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forming  to  the  provisions  of  the  Rev. 
Stat.,  ch.  go,  45  and  46.  By  the 
former  of  these  sections  it  is  provided 
that  'if  the  defendant  is  out  of  the 
State  at  the  time  of  the  service  of  the 
summons,  the  service  thereof  shall  be 
made  by  leaving  it,  if  it  is  a  separate 
summons,  at  his  last  and  usual  place  of 
abode,  if  there  beany  within  the  State." 
By  section  46, '  If  the  absent  defendant, 
whose  goods  or  estate  are  attached,  is 
sued  with  one  or  more  others  on  a  joint 
contract,  and  if  he  has  no  such  tenant, 
agent  or  attorney,  within  the  State,  the 
copy  of  the  summons  for  him  shall  be 
left  with  one  of  the  codefendants,  if 
there  be  any  within  the  State.'  But  the 
return  of  the  officer,  who  served  the 
writ,  is  supposed  bv  the  defendant  in 
error  to  be  conclusive  on  the  point,  it 
being  stated  in  such  return  by  the  officer 
as  follows:  '  The  within  named  iloward 
Tilden  not  having  any  residence,  iast 
and  usual  place  of  abode,  or  agent,  or 
attorney  within  my  precinct,  I  have 
been  unable  to  summon  him.'  What 
is  the  legal  effect  of  this  return  ?  As 
between  parties  and  juries,  the  return  of 
an  officer  is  to  be  taken  to  be  true,  and 
is  only  to  be  controverted  in  an  action 
against  the  officer  for  a  false  return. 
This  is  so  as  to  all  matters  which  are 
properly  the  subject  of  a  return  by  the 
officer.  We  are  then  brought  to  the 
enquiry,  how  far  this  fact  of  the  party's 
having  his  last  and  usual  place  of  abode 
in  the  State  is  one  to  be  passed  upon 
by  the  officer  and  made  the  subject  of 
his  return  ?  In  our  view,  this  return 
can  only  properly  be  understood  as  a 
return  that  no  such  last  and  usual  place 
of  abode  of  the  party,  within  the  State, 
was  known  to  the  officer.  To  this  ex- 
tent he  may  properly  certify  the  fact  in 
his  return.  Beyond  this,  we  think  his 
return  is  not  conclusive;  and  it  is  open 
to  the  party  to  show,  under  proper 
pleading  and  proofs,  that  he  was  such 
resident,  having  a  last  and  usual  place 
of  abode  here,  and  thus  abate  the  writ 
for  want  of  proper  service.  This  de- 
fect may  be  taken  advantage  of,  either 
by  plea  in  abatement,  or  by  a  writ  of 
error,  assigning  for  the  error  the  fact 
that  the  party  had  a  last  and  usual 
place  of  abode  within  the  State,  at  the 
time  of  the  service,  and  that  no  sum- 
mons or  copy  was  kept  as  required,  by 
Rev.  Stat.,  ch.  90,  §  45.  The  case  is, 
therefore,  properly  before  us,  and  the 
next  enquiry  is  as  to  the  fact,  in  refer- 
ence to  the  last  and  usual  place  of  abode 
of  Howard  Tilden.    He  was  born  in 


this  commonwealth,  owned  real  estate 
here,  and  continued  to  live  here  until 
1841,  when  he  removed  to  Philadelphia. 
This  brings  the  case  within  the  provi- 
sions of  the  statute,  giving  to  the  words 
'  the  last  and  usual  place  of  abode. '  if 
any  within  the  State,  the  meaning  that 
has  been  commonly  attached  to  them, 
as  used  in  this  and  former  statutes 
directing  the  mode  of  serving  writs. 
This  objection  to  the  service  may  be 
assigned  as  a  cause  of  error,  and  for 
this  judgment  may  be  reversed.  If 
this  is  not  a  sufficient  ground  for  a  re- 
versal, there  is  also  the  other  objection 
arising  upon  section  46,  requiring  a  copy 
of  the  summons  to  be  left  with  thecode- 
fendant  or  Howard  Tilden,  the  absent 
defendant;  the  omission  of  which  would 
seem  to  be  a  good  cause  for  sustaining 
this  writ  of  error."  Tilden'  et  al.  v. 
Johnson,  6  Cush.  (Mass.)  354. 

In  bastardy  proceedings  the  question 
as  to  the  meaning  of  this  phrase  has 
arisen  in  the  construction  of  the  statute 
7  and  8  Vict.,  ch.  101,  §  3,  which  is  as 
follows:  "On  proof  that  the  summons 
was  duly  served  on  such  person  at  his 
last  place  of  abode."  Thus,  where  the 
defendant  showed  by  affidavit  that  the 
summons  was  not  served  at  his  last 
place  of  abode,  the  court  granted  a  cer- 
tiorari to  bring  the  order  up  to  quash  it 
as  being  made  without  jurisdiction. 
Coleridge,  J.,  saying:  "The  rule  was 
moved  for  on  an  affidavit,  negativing 
personal  service  of  the  summons,  and 
stating  that  it  was  served  at  a  house 
where  the  defendant  formerly  lodged, 
but  did  not  lodge  at  the  time  of  the 
service,  and  that  it  never  reached  him 
until  after  the  day  on  which  the  order 
was  made.  The  answer  is,  only  that  it 
was  served  at  a  house  at  which  the  de- 
ponent believed  the  defendant  to  reside, 
inasmuch  as  he  was  told  so  by  the  mis- 
tress of  the  house,  who  said  his  clothes 
were  still  there,  but  that  he  had  not 
been  there  the  day  previous.  Con- 
sidering that  the  defendant's  affidavit 
might  have  been  answered  if  untrue.  I 
must  take  the  fact  to  be  as  he  states  it. 
Now,  by  Stat.  7  and  8  Vict.,  ch.  101,  §3, 
jurisdiction  attaches  only  under  such 
circumstances  as  the  present,  '  on  proof 
that  the  summons  was  left  at  the  last 
place  of  abode; '  by  the  word  '  last '  is 
meant  the  then  present  place  of  abode, 
if  the  party  have  any,  the  last  which 
he  had,  if  he  has  ceased  to  have  any. 
The  service,  therefore,  I  think,  was  not 
at  the  right  place."  The  Queen  v. 
Evans,  19  L.  J.,  M.  C.  151. 
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In  another  case  where  the  putative 
father  swore  that  on  the  day  before  the 
service  of  the  summons,  having  reason 
to  anticipate  further  annoyance  from 
the  mother  of  the  bastard,  he  deter- 
mined to  leave  his  father's  residence 
and  obtain  employment  in  a  different 
part  of  the  country,  and  he  accordingly, 
on  that  day,  left  his  father's  residence 
and  ceased"  altogether  to  reside  there, 
and  shortly  afterwards  went  to  reside 
with  one  L  in  Bedfordshire,  and  as- 
sisted him  in  his  farm  there,  and 
had  not  when  he  left,  nor  since,  had 
any  intention  of  returning  to  reside  with 
his  father,  and  that  he  did  not  become 
aware  of  the  second  summons,  until 
after  the  date  of  the  hearing;  and  it  ap- 
peared that  the  summons  was  left  at 
the  house  of  the  father  of  the  affiant, 
with  whom  he  had  always  resided  up  to 
the  day  before  the  said  service,  the 
court  held  the  service  good.  Lord 
Campbell,  C.  J.,  saying:  "I  am  of 
opinion  that  the  summons  was  served 
at  the  last  place  of  abode  of  the  putative 
father."  Queen  z'.  High  am,  26  L.  J.  M. 
C.  116.  See  also  Queen  v.  Davis,  22 
L.  J.  M.  C.  143. 

The  different  views  taken  in  these 
cases  caused  a  difference  of  opinion 
among  the  judges  in  the  case  of  Reg.  v. 
DeWinton.  In  this  case  a  bastardy 
summons  was  issued  against  the  de- 
fendant, who  had  for  some  years  been 
living  at  his  father's  house,  as  the 
putative  father.  This  summons  and  a 
second  one  were  dismissed  for  certain 
defects.  On  October  8th,  a  third  sum- 
mons was  taken  out  and  served  at  the 
house  of  the  defendant's  father,  who  at 
that  time  stated  to  the  constable  who 
served  the  warrant  that  his  son  had 
gone  away  and  that  he  did  not  know 
where  he  was.  This  last  summons  was 
heard  on  November  5th,  and  an  order 
of  affiliation  and  for  the  payment  of  two 
shillings  and  sixpence  a  week  to  the 
complainant  was  made  against  the  de- 
fendant. On  December  10th  a  warrant 
was  issued  against  the  defendant  charg- 
ing him  with  perjury  committed  on  the 
hearing  of  the  first  summons,  in  swear- 
ing that  he  was  not  the  father  of  the 
child.  On  May  12th,  1888,  being  one 
year  and  one  day  after  the  birth  of  the 
child,  the  defendant  surrendered  to  the 
warrant.  From  October  8th,  1887,  to 
May  1 2th,  1888,  the  complainant  was 
unable  to  discover  where  the  defendant 
wa,s.  The  defendant  took  a  rule  for  a 
certiorari  to  remove  the  bastardy  order 
into  the  high  court  for  the  purpose  of 


having  the  same  quashed  on  the  ground 
that  the  bastardy  summons  had  not  been 
served  on  the  defendant,  the  putative 
father,  nor  left  "at  his  last  place  of 
abode,"  as  required  by  §  4  of  35&  36  Vict., 
ch.  65  (the  Bastardly  Laws  Amendment 
Act  of  1872).  The  defendant  made  an 
affidavit  in  support  of  the  rule,  in  which 
he  said  that  in  September  he  left  his 
father's  house,  as  he  had  found  em- 
ployment with  a  farmer  at  Gloucester; 
that  he  had  no  intention  of  returning, 
and  that  from  the  26th  of  September 
until  the  12th  of  May  he  had  lived 
continuously  in  lodgings  where  he  was 
employed,  and  that  he  knew  nothing  of 
the  third  summons  until  November 
16th,  when  his  sister  sent  him  a  news- 
paper containing  a  report  of  the  case. 
The  rule  was  discharged  in  consequence 
of  the  disagreement  of  the  court. 
Stephen,  J  ,  gave  his  opinion  as  fol- 
lows: "In  this  case  I  am  sorry  to  say 
that  the  court  is  divided."  The  act  of 
parliament  says  that  the  summons  is  to 
be  left  at  the  defendant's  "last  place  of 
abode."  The  meaning  of  the  words 
"last  place  of  abode"  was  much  dis- 
cussed in  Reg.  v.  Evans  {ubi  supra), 
and  the  court  there  held  that  the  sum- 
mons must  be  left  at  the  defendant's 
present  place  of  abode,  if  he  has  any  at 
the  time  of  the  service;  at  the  last  place 
of  his  abode  if  he  has  none.  In  that  case 
the  service  was  at  the  house  where  the 
defendant  formerly  lodged,  but  where  he 
did  not  lodge  at  the  time  of  the  service, 
and  it  appeared  that  the  summons  did 
not  reach  him  until  after  the  day  on 
which  the  order  was  made,  and  it  was 
held  that  the  service  was  not  at  the  "last 
place  of  abode."  Now,  in  the  present 
case,  it  seems  to  me  that  the  uncontra- 
dicted affidavit  is  that  he  resided  with  his 
father,  then  went  away  and  resided  at 
Gloucester,  and  that  he  did  not  return, 
and  had  no  intention  of  returning.  It 
appears  to  me  that,  according  to  the 
authority  of  Reg.  v.  Evans  {ubi  supra), 
the  defendant's  last  place  of  abode  was 
at  Gloucester,  where  he  was  then  living. 
The  case  of  Reg.  v.  Higham  {ubi  supra) 
decides  the  other  way.  These  cases 
directly  contradict  each  other.  Reg. 
v.  Evans,  gives  a  perfectly  plain  ex- 
position of  the  statute,  but  Reg.  v. 
Higham  does  not,  to  my  mind,  do  so.  I 
therefore  adopt  Reg.  v.  Evans.  At  the 
same  time,  however,  I  wish  to  say  that 
the  view  taken  by  my  brother  Manisty 
is  more  in  accordance  with  justice  in 
this  particular  case.  But  I  look  at 
what  the  act  of  parliament  says,  and 
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what  this  particular  case  decides,  and  I 
come  to  the  conclusion  that  this  rule 
ought  to  be  made  absolute."  Maxisty, 
J.,  who  favored  the  discharging  of  the 
rule,  said:  "I  am  very  sorry  to  be  com- 
pelled to  differ  from  my  learned  brother, 
but  I  follow  the  more  recent  case  of 
Reg.  v.  Higham.  I  think  that  case  is 
founded  on  common  sense  and  also  on 
justice.  No  doubt  this  §  4  of  the  act  of 
35  &  36  Vict.,  ch.  65,  was  intended  to 
provide,  as  it  seems  to  me,  for  the  serv- 
ice of  the  summons  where  a  person  has 
gone  away,  and  has  at  the  time  no 
known  place  of  abode.  The  section 
does  not  say  so  in  words,  but  the  object 
of  the  statute  is  clearly  so.  To  evade 
the  statute  the  defendant  went  away, 
and  kept  himself  concealed,  and  the 
question  is  whether  a  person  does  not 
evade  the  statute  who  leaves  his  father's 
house  and  goes  to  some  distant  place, 
knowing  that  a  charge  was  made  against 
him,  because  he  knew  that  although 
one  summons  was  dismissed,  another 
summons  would  be  taken  out,  and  his 
relations  knew  well  where  to  find  him, 
as  they  knew  where  to  send  the  news- 
paper, but  they  did  not  know  where  to 
send  the  summons.  This  was  done  to 
evade  the  statute.  But  it  is  unnecessary 
to  base  my  judgment  on  this.  1  base 
my  judgment  on  the  case  of  Reg. 
v.  Higham.  ...  I  quite  agree  with 
the  recent  case  of  Reg.  v.  Lee,  in 
which  Hawkins,  J.,  adopts  the  decision 
in  Reg.  v.  Higham,  saying  that  that 
was  a  strong  case.  In  Reg.  v.  Lee,  the 
mother  was  delivered  of  the  child  on 
the  18th  of  April,  18S7,  and  she  obtained 
a  summons  against  Lee,  the  alleged  puta- 
tive father,  which  was  served  on  the  18th 
of  May,  1887,  at  the  house  of  a  baker  at 
Sunbury.  Lee  had  been  in  the  service 
of  the  baker,  and  resided  there  from  the 
25th  of  September,  18S6,  to  the  20th  of 
April,  18S7.  When  a  constable  left  the 
summons,  the  baker  told  him  that  Lee 
had  left  that  place,  and  his  place  of  resi- 
dence was  not  known,  but  that  Lee  had 
called  at  his  place  on  the  14th  of  May 
to  take  away  some  things  he  had  left 
there.  Lee  stated  in  his  affidavit  that 
he  had  left  Sunbury  on  the  20th  of 
April  to  better  himself,  that  he  went  to 
Southampton  and  remained  there  till 
the  19th  of  May,  when  he  got  a  situa- 
tion in  a  ship  and  sailed  for  the  West 
Indies.  Under  these  circumstances  it 
was  there  held  that  the  service  was 
-valid,  as  the  summons  had  been  left  at 
the  last  place  of  abode.  I  think  we 
may  fairly  act  upon  these  cases,  and 


hold  the  summons  here  was  left  at  the 
last  place  of  abode  of  the  defendant." 
Reg.  v.  DeWinton,  59  L.  I.  N.  S.  382; 
s.  c,  16  Cox  Crim.  Cas.  459.  See  also 
Reg.  r.  Lee,  52  J.  P.  344. 

Last  Date. — See  Date,  vol.  5,  p.  77; 
Bement  v.  Trenton,  L.  &  M.  Co.,  32 
N.J.  L.,  5.5. 

Since  Last  Entering  the  Service. — 
Upon  a  claim  for  pay  made  by  an 
officer  in  the  navy  under  the  provisions 
of  the  act  of  March  3rd.  1S83,  ch.  97,  22 
St.  473,  as  follows:  "And  all  officers  of 
the  navy  shall  be  credited  with  the 
actual  time  they  may  have  served  as 
officers  or  enlisted  men  in  the  regular 
or  volunteer  army  or  navy,  or  both, 
and  shall  receive  all  the  benefits  of 
such  actual  service  in  all  respects  in  the 
same  manner  as  if  all  said  service  had 
been  continuous,  and  in  the  regular 
navy,  in  the  lowest  grade  having  gradu- 
ated pay  held  by  such  officer  since 
last  entering  the  service:  provided, 
that  nothing  in  this  clause  shall  be  so 
construed  as  to  authorize  any  change 
in  the  dates  of  commission  or  in  the 
relative  rank  of  such  officers :  provided 
further,  that  nothing  herein  contained 
shall  be  so  construed  as  to  give  any  ad- 
ditional pay  to  any  such  officer  during 
the  time  of  his  service  in  the  volunteer 
army  or  navy,"  it  appeared  that  the 
claimant  was  an  officer  in  the  regular 
navy  and  had  served  continuously 
therein  since  i860.  The  court  of  claims 
held,  that  the  claimant  was  entitled 
under  the  above  act,  and  upon  appeal 
by  the  United  States  this  judgment 
was  affirmed  by  the  supreme  court, 
Blatchford,  J.,  saying:  "It  is  con- 
tended on  the  part  of  the  United  States 
that  the  act  of  March  3rd,  1S83,  applies 
to  officers  serving  in  the  regular  navy 
only  when  their  term  of  service  has  not 
been  continuous.  The  view  is  urged 
that  the  expression  "since  last  entering 
the  service"  implies  that  the  officer,  to 
be  entitled  to  the  benefit  of  the  statute, 
must  have  entered  the  service  more 
than  once.  But  we  think  that  this  is 
an  overstrained  interpretation.  Mullan 
entered  the  service  once.  It  was  his 
last  entry  as  well  as  his  first  entry. 
Where  an  officer  has  entered  the  service 
twice,  the  second  entry  is  the  last  entry, 
and  that  entry  is  to  be  taken  in  apply- 
ing the  statute  to  his  case;  but  where 
an  officer  has  entered  the  service  but 
once,  that  entry  is  to  be  taken  as  the 
last  entry,  within  the  meaning  of  the 
statute.  So,  too,  the  expression  "as  if 
all  said  service  had  been  continuous"  is 
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not  to  be  held  to  confine  the  benefits  of 
the  statute  to  a  service  which  has  been 
noncontinuous.  The  expression  is 
satisfied  by  considering  it  as  an  exten- 
sion of  the  benefits  of  the  statute  to 
interrupted  noncontinuous  service,  and 
by  crediting  the  officer  with  the  actual 
time  of  such  service,  as  if  it  had  been 
continuous  service.  Otherwise  the 
statute  cannot  be  carried  out.  It  says 
that  "all  officers  of  the  navy  shall  be 
credited  with  the  actual  time  they  may 
have  served  as  officers  or  enlisted  men 
in  the  regular  or  volunteer  army  or 
navy  or  both;"  and  the  benefits  of  such 
actual  service  are  to  be  received  where 
the  service  has  been  continuous  in  the 
regular  navy.  United  States  v.  Mul- 
lan,  8  Supreme  Ct.  Rep.  (U.  S.)  79. 

Last  Examination. — In  an  action  of 
debt  brought  against  the  marshal  of  the 
Marshalsea  prison  for  the  escape  of  one 
while  committed  to  his  custody  in  ex- 
ecution, on  the  ground  that  he  had 
brought  White  before  the  commission- 
ers in  bankruptcy  for  examination  un- 
der the  act  of  49  Geo.  Ill,  ch.  121,  lj  13, 
it  appeared  that  White  did  not  pass  his 
last  examination  at  that  time,  but  after 
attending  the  commissioners,  he  was 
carried  back  to  prison  by  the  defendant, 
and  continued  in  custody  from  that 
time  on,  except  when  he  was  carried 
before  the  examiners  for  further  exami- 
nation under  warrant  at  various  times, 
until  he  passed  his  last  examination.  It 
was  contended  that  the  commissioners 
in  bankruptcy  had  no  authority  to  bring 
the  bankrupt  before  them,  except  when 
he  was  in  custody  at  the  time  of  his  last 
examination,  and  consequently  the  fact 
of  his  being  out  of  the  rules  of  the 
prison  at  an  earlier  date,  constituted  an 
escape,  for  which  the  defendant  was 
liable.  The  court  held  that  there  was 
no  escape,  and  gave  judgment  for  the 
defendant,  Abbott,  C.  J.,  saying:  "The 
question  in  this  case  depends  entirelv 
on  the  construction  of  the  49  Geo.  lit, 
ch.  121,  §  13.  That  section  recites  that 
great  inconveniences  had  arisen  from 
the  necessity  which  then  existed  of  the 
attendance  of  commissioners  of  bank- 
rupt in  prison  to  take  the  examination 
of  bankrupts  charged  in  executions; 
and  then  it  enacts,  'that  every  bankrupt, 
being  in  custody  at  the  time  of  his  last 
examination,  although  charged  in  exe- 
cution, shall  be  brought  before  the  com- 
missioners, to  be  examined  by  them,  in 
the  same  manner  as  is  now  practiced 
with  respect  to  bankrupts  in  custody 
on  mesne  process.'  Now,  this  is  a  reme- 


dial law,  and  ought  to  be  so  construed 
as  to  extend  to  the  whole  mischief  in- 
tended to  be  remedied.  If  we  were  to 
hold  the  words  last  examination  to 
mean  only  the  last  day  or  time  of  ex- 
amination, a  great  proportion  of  the 
mischief  recited  in  the  statute  would 
not  be  remedied.  For.  it  is  obvious 
that  the  examination  of  the  bankrupt 
must  frequently  continue  for  several 
days,  and  it  may  be  impossible,  in  many 
instances,  for  the  commissioners  to 
know  beforehand  what  may  be  the  last 
day  of  examination.  Supposing  the 
bankrupt  not  to  be  in  custody,  it  is  clear 
the  commissioners  might  bring  him  be- 
fore them  as  often  as  they  thought  nec- 
essarv  for  the  purposes  of  examination, 
and  there  can  be  no  reason  why  they 
should  not  do  so  where  the  bankrupt  is 
in  custody  in  executions.  By  the  5 
Geo.  II,  ch.  30,  4  6, it  is  enacted:  'That 
in  case  the  bankrupt  is  in  execution,  the 
commissioners  are  to  attend  him  in 
prison,  and  to  take  his  discovery  as  in 
other  cases,  and  the  assignees  are  em- 
powered to  appoint  persons  to  attend 
the  bankrupt,  being  in  custody  as  afore- 
said, and  to  produce  to  him  his  books, 
in  order  to  prepare  his  last  discovery 
and  examination,  a  copy  of  which  the 
bankrupt  is  to  deliver  to  the  assignees 
ten  days  at  least  before  such  last  exam- 
ination. It  is  quite  clear  that  in  this 
statute  the  word  examination,  being 
coupled  with  the  word  discovery, 
means  that  discovery  and  examination 
which  may  become  final  by  a  full  and 
satisfactory  discovery  and  disclosure  of 
his  estate.  The  words  last  examina- 
tion seem  to  have  been  copied  from 
this  statute  into  the  49  Geo.  Ill,  ch.  121, 
§  3,  and  these  provisions  being  in  pari 
materia  ought  to  receive  a  similar  con- 
struction. I  am,  therefore,  of  opinion 
that  the  words  last  examination  mean 
that  examination  made  from  time  to 
time,  which  is  ultimately  to  be  the  final 
discovery  of  the  bankrupt's  estate  and 
effects.  That  being  so,  the  commission- 
ers in  this  case  were  authorized  to  have 
the  bankrupt  brought  before  them  on 
the  occasion  in  question."  Spence  v. 
Jones.  5  Barn.  &  Aid.  705. 

Last  Past. — Where  a  date  is  stated 
and  this  is  followed  by  a  date  in  the 
same  month  which  is  described  as  of 
the  said  month  last  fast,  this  latter  date 
will  be  held  to  be  in  the  same  year  as 
the  antecedent  date,  not  in  the  previous 
year,  the  words  last  fast  referring  to  the 
"day  of  the  month,  and  not  to  the  month. 
The  King  v.  Crisp.  7  East  389. 
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Thus  of  a  lease,  in  a  declaration  of 
ejectment,  is  stated  to  have  been  made 
on  July  7th,  1825,  to  hold  from  "the  6th 
day  of  July  then  last  fast"  it  will  be 
construed  to  mean  July  6th,  1825,  and 
not  July  6th,  1824,  when  the  earlier 
date  is  prior  to  the  accrual  of  the  title 
of  the  plaintiff's  lessor;  for  where  the 
words  may  be  rendered  in  either  way 
that  construction  which  renders  the  de- 
mise useful  to  the  action  will  be 
adopted  rather  than  that  which  would 
destroy  it.  Doe  v.  Vanness,  5  Halst. 
(N.  J.)  102.  • 

So  where  arbitration  bonds  were 
executed  August  21st,  1S13.  and  the 
award  was  dated  August  23d,  1813,  re- 
citing bonds  dated  "the  2 1  st  of  August 
last  past"  in  an  action  of  debt  upon  the 
arbitration  bonds,  it  was  pleaded  "no 
award,"  the  award  was  objected  to,  as 
not  pursuing  the  authority  conferred  by 
the  bonds.  Upon  this  point  the  court 
decided  against  the  defendant.  Suther- 
land. J.,  saying:  "The  objection  taken 
to  the  award  below  was,  that  it  bore 
date  the  23d  August,  1813,  and  pur- 
ported to  be  made  by  virtue  of  a  bond 
of  submission,  which  bore  date  "A  ugust 
21st,  now  last  fast"  whereas  the  bond 
declared  on  and  produced  in  evidence 
•bore  date  August  21st,  1813,  being  Au- 
gust instant  instead  of  fast.  The  ar- 
bitrators also  awarded  general  releases 
between  the  parties,  from  the  beginning 
of  the  world  until  the  "21st  day  of  Au- 
gust last  fast,  being  the  day  of  the  date 
of  the  arbitration  bond"  thus  showing 
that  the  award  was  made  under  a  bond 
of  submission  of  August  gist,  1812, 
whereas  the  bond  declared  on  was 
dated  August  21st,  1813;  and  conse- 
quently no  authority  was  shown  to 
make  the  award.  The  strict  grammat- 
ical construction  of  the  award  is,  per- 
haps, as  contended  for  by  the  plaintiff 
in  error.  But  the  intention  of  the  arbi- 
trators is  perfectly  clear.  They  run 
into  a  mere  inaccuracy  of  expression. 
To  avoid  such  an  expression  we  may, 
•without  any  great  violence,  suppose 
that  the  words  last  fast  were  intended 
by  the  arbitrators  to  refer  to  the  day 
and  not  to  the  month.  Vid.  Dy.  376 
c;  Ord  on  Usury,  61  n,  Cro.  Jac.  646. 
These  awards  are  frequently  made  and 
drawn  up  by  illiterate  men,  and  it  will 
not  do  to  test  them  by  the  strict  rules 
of  grammar.  If  there  had,  in  truth, 
been  another  bond  of  submission  in  1812, 
it  was  competent  for  the  defendant  to 
show  it."  Brown  v.  Hankerson,  3  Cow. 
(N.  Y.)  70. 


Last  Legal  Settlement. — This  expres- 
sion was  construed  under  the  AYs- 
York  poor  laws  upon  the  question  as 
to  the  settlement  of  a  bastard,  when  it 
was  decided  that  the  last  legal  settle- 
ment of  the  bastard's  mother,  however 
obtained  by  her,  and  whether  before  or 
after  the  bastard's  birth,  was  the  settle- 
ment of  the  bastard.  This  case  arose 
on  a  question  between  the  overseers  of 
the  poor  of  Canajoharie  and  those  of 
Johnstown.  It  appeared  that  the  pau- 
per was  a  bastard,  about  14  years  old. 
At  the  time  of  his  birth  the  mother 
was  about  16  years  of  age  and  lived 
with  her  father  in  Johnstown,  where  he 
had  a  legal  settlement.  When  the  child 
was  a  year  old  the  mother's  father  re- 
moved with  his  family,  including  the 
mother  and  child,  to  Canajoharie, 
where  he  acquired  a  legal  settlement; 
and  the  mother  and  her  child  continued 
to  live  with  him.  It  was  contended 
that  the  time  of  birth  fixed  the  settle- 
ment of  the  child,  but  the  court  held 
that  the  common  law  rule  was  altered 
by  the  statute,  saying:  "The  town  of 
Canajoharie  was  the  place  of  the  last 
legal  settlement  of  the  pauper's  mother. 
The  pauper  was  an  illegitimate  child. 
At  common  law,  a  bastard  child  was 
•settled  where  it  was  born;  but  our  stat- 
ute (1  N.  R.  L,.  280,  Sess.  36,  ch.  78,  §  3) 
has  altered  the  common  law  and  de- 
clares, 'that  every  bastard  child  shall  be 
deemed  and  adjudged  to  be  settled  in 
the  city  or  town  of  the  last  legal  settle- 
ment of  the  mother.'  It  is,  however, 
urged  that  the  statute  contemplates  a 
settlement  acquired  by  the  mother;  and 
not  one  that  is  derivative,  or  in  conse- 
quence of  the  acquisition  of  a  new  settle- 
ment through  the  father  of  the  pauper's 
mother  as  in  this  case.  We  are  not  at 
liberty  to  proceed  on  such  an  ingenious 
distinction;  the  language  of  the  statute 
is  clear  and  precise,  that  the  last  legal 
settlement  of  the  mother,  however  ac- 
quired, is  that  of  her  illegitimate  child. 
The  very  expression  last  legal  settle- 
ment supposes  that  the  settlement  of 
the  mother  might  be  changed."  The 
Overseers  of  the  Poor  of  Canajoharie  v. 
The  Overseers  of  the  Poor  of  Johnstown. 
17  Johns.  (N.  Y.)  41;  See  also  Domicil, 
vol.  5,  p.  866. 

Last  Sickness. — See  Nuncupative 
Wills.  This  phrase,  as  used  in  the 
Pennsylvania  act  of  February  241b, 183^, 
in  regard  to  preferred  claims,  has  been 
held  to  refer  only  to  the  illness  of  which 
the  patient  dies.  Consequently  where 
a  person  received   a  severe  injury, 
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LATE. — As  an  adverb,  in  the  sense  of  last,  recently,  formerly;1 


and  called  in  a  physician  to  attend  him, 
but  partially  recovered,  so  as  to  be  able 
to  attend  to  his  business,  the  physi- 
cian's bill  was  held  not  to  be  a  preferred 
claim,  although  the  patient  subse- 
quently became  ill  again  from  the  same 
injury'  and  died.  During  the  latter 
part  "of  his  illness  he  had  a  different 
doctor.  In  re  Reese's  estate,  2  Pear- 
son (Pa.)  4S2. 

Even  where  death  results,  if  the  ill- 
ness be  a  lingering  one,  the  phrase 
lust  sickness  will  not  be  extended  to  the 
whole  of  it,  so  as  to  make  the  medical 
attendance  therefor  a  preferred  claim. 
It  will  include  the  services  of  the  phy- 
sician only  after  the  patient  is  virtually 
prostrated,  and  the  services  constantly 
necessary.  Duckett's  Estate,  1  Luzerne 
Leg.  Reg.  (Pa.)  227.  Compare  these 
decisions  with  that  in  Rouse  v.  Morris, 
17  S.  &  R.  (Pa.)  32S  (1828),  under  the 
prior  act  of  1 794  upon  the  same  subject. 

In  Maine,  on  the  other  hand, 
under  a  similar  statute,  it  has 
been  held  that  the  sickness  which  is  ter- 
minated by  the  death  of  a  patient,  is 
his  last  sickness,  and  the  physician  at- 
tending him  therefor  is  entitled  to  be 
paid  as  a  preferred  creditor,  no  matter 
how  long  its  duration.  Muse  v.  Brown 
Exr.,  8  Me.  167. 

1.  In  California,  under  the  statutes 
of  1851,  p.  448,  making  it  the  duty  of 
the  public  administrator  to  take  charge 
of  the  estate  of  any  stranger,  or  person 
without  known  heirs,  dying  intestate, 
and  to  account  for  the  same  subject  to 
Uie  control  of  the  probate  court,  and 
tirther  authorizing  the  court  to  make 
hi.n  special  administrator,  and  to  di- 
rect him  to  take  charge  of  the  estate,  it 
appeared,  in  the  case  of  the  estate  of  one 
[aines  Beckett,  that  the  public  admin- 
istrator filed  his  petition  for  letters  of 
administration,  which  stated  that  the 
said  Heckctt,  late  a  resident  of  the  state 
and  county,  died  etc.,  and  asked  that  he 
be  appointed  a  special  administrator. 
This  petition  was  granted,  and  subse- 
quently the  widow  and  heir  of  the  said 
Beckett  intervened  on  the  ground  that 
the  words  of  the  statute  had  not  been 
complied  with,  which  are  that  admin- 
istration must  be  granted  in  the  county 
of  which  the  deceased  was  a  resident  at 
or  immediately  previous  to  his  death, 
etc.,  and  therefore  the  probate  court 
never  had  jurisdiction,  and  grant  of  ad- 
ministration was  void.    Certain  credi- 


tors interested  in  sustaining  the  admin- 
istration, contended  for  its  validity, 
counsel  saying:  "But  it  is  urged  that 
the  petition  of  the  public  administra- 
tor did  not  state  facts  sufficient  to  give 
the  probate  court  jurisdiction.  The 
essential  jurisdictional  facts  are,  first, 
the  death;  second,  the  intestacy; 
third,  the  residence  of  the  deceased  at 
the  time  of  his  death  or  immediately 
previous  thereto.  .  .  .  All  of  these 
are  stated.  But  it  seems  to  be  supposed 
that  the  residence  of  Beckett  is  not -suf- 
ficiently alleged  under  the  expression 
'James  Beckett,  late  a  resident  of  this 
state  and  county,  etc.'  Webster  defines 
'late,'  among  other  definitions,  as  mean- 
ing 'last'  or  'recently  in  any  place  or 
office.'  It  is  a  legal  term,  in  fact,  and 
is  as  such  in  the  superlative  degree  and 
means  last.  In  ancient  times,  when  the 
addition  of  a  man's  residence  was  nec- 
essary in  an  indictment  for  a  crime,  the 
term  'late'  was  always  used  as  descriptive 
of  his  last  residence,  and  was  held  a 
sufficient  allegation  of  his  residence  in 
the  most  technical  terms  of  the  common 
law."  This  was  confirmed  by  the  court, 
Burnett  J.  saying:  "The  jurisdic- 
tional facts  in  this  case  were  the  death 
and  residence  of  the  deceased.  The 
words  of  the  statute  are  that  'ad- 
ministration shall  be  granted,  first,  in 
the  county  of  which  the  deceased  was  a 
resident  at  or  immediately  previous  to 
his  death,  in  whatever  place  his  death 
may  have  happened,  etc.  .  .  .  The 
meaning  of  this  provision  is,  that  ad- 
ministration must  be  granted  in  the 
county  of  which  the  deceased  was  a 
resident  at  the  time  of  his  death;  and 
the  words  'or  immediately  previous 
to'  must  be  considered  as  mere  sur- 
plusage. A  man  cannot  reside  at  two 
places  at  the  same  time,  and  unless  the 
intention  was  to  allow  two  administra- 
tions to  be  granted,  the  statute  must  re- 
ceive the  construction  given.  The 
public  administrator,  in  his  petition, 
described  the  deceased  as  'late  a  resi- 
dent of  San  Francisco  county,'  and  it 
was  objected  that  this  was  not  sufficient, 
as  it  did  not  follow  the  words  of  the 
statute.  But  this  objection  would  not 
seem  to  be  fatal.  There  is  no 
provision  of  the  statute  requiring  the 
very  words  of  the  law  to  be  used,  as  no 
precise  form  of  petition  is  given.  In 
such  cases,  though  always  safe  to  fol- 
low the  words  of  the  statute  literally,  it 
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used  in  the  sense  of  "  dead."  1 


is  not  absolutely  necessary,  but  equiva- 
lent words  willanswer.  And  from  the 
authorities  cited  by  defendant's  counsel, 
the  term  'late'  would  seem  to  be  full  as 
strong  as  the  words  of  the  statute.  In 
the  connection  in  which  it  is  found,  the 
evident  meaning  is  that  the  deceased 
was  'last'  a  resident  of  San  Francisco 
county."  Beckett  v.  Selover,  7  Cal. 
215,  226,  233;  see  also  1  Chit.  Cr.  L. 
209;  Stark  Cr.  PI.  65;  King  v.  Yandell, 
4  Term  521,  541. 

A  rule  was  obtained  upon  the  plain- 
tiff to  show  cause  why  the  bail  bond 
should  not  be  delivered  up  to  be  can- 
celled on  the  defendant's  entering  a 
common  appearance,  which  was 
founded  upon  an  objection  to  the  affida- 
vit for  holding  the  defendant  to  bail, 
wherein  the  plaintiff  described  himself 
as  "late  in  the  counter  prison  of  Gilt- 
spur  street  in  the  city  of  London." 
And  it  now  appeared  upon  affidavit 
that  the  plaintiff,  for  some  time  prior  to 
the  28th  of  January  last,  was  a  pris- 
oner there,  but  had  been  discharged  on 
that  day,  and  having  no  particular 
place  of  residence  in  town  was 
by  the  courtesy  of  the  jailor 
permitted  to  lodge  at  night  in 
the  prison,  and  had  done  so 
up  to  the  31st,  on  which  day  the 
affidavit  in  question  was  made.  It  was 
thereupon  objected  that  "late  of  the 
counter  prison"  was  not  a  proper  addi- 
tion of  the  place  of  residence  of  the  de- 
ponent as  required  in  every  affidavit 
by  the  rule  of  court  of  M.,  15  Car.  2,  by 
which  it  is  ordered  that  the  true  place 
of  abode  and  the  true  addition  of  every 
person  who  shall  make  affidavit  in 
court  here  shall  be  inserted  In  such 
affidavit.  It  was  contended  that  the 
deponent  stating  himself  to  be  late  of 
such  a  place  was  not  a  compliance  with 
the  rule  which  required  him  to  state 
his  place  of  abode  at  the  time  of 
making  the  affidavit,  for  the  word  late 
might  be  used  at  any  time  after  the 
party  has  changed  his  abode  to  avoid 
being  traced.  The  court,  however, 
thought  the  description  applied  well 
enough  to  the  peculiar  situation  of  the 
deponent  at  the  time,  he  having  then 
recently  been  discharged  out  of  the 
custody  of  the  keeper  of  the  prison, 
and  therefore  having  ceased  to  be  a 
prisoner,  though  by  permission  of  the 
keeper,  he  had  up  to  the  day  of  making 
the  affidavit  lodged  at  night  within  the 


prison,  and  had  acquired  no  other  de- 
termined, place  of  residence,  there  ap- 
pearing to  be  no  intention  to  mislead. 
But  Lord  Ellenborough,  C.  J.,  ob- 
served that  when  a  party  had  left  one 
residence  and  resided  in  another  at  the 
time  of  making  the  affidavit,  his  de- 
scribing himself  as  late  of  the  place 
where  he  had  ceased  to  reside  would  be 
considered  as  an  evasion,  and  would  not 
satisfy  the  rule.  The  rule  to  show 
cause  was,  therefore,  discharged.  Sed- 
ley  v.  White,  u  East  528. 

Where  a  bequest  was  made  in  a  will, 
"to  the  children  of  R.  H.,  late  of  Nor- 
wich, and  now  of  London."  It  was  ob- 
jected to  as  a  mistake,  R.  H.  having 
left  Norwich  at  the  age  of  fourteen 
or  sixteen,  and  died  in  London 
several  years  before  the  will,  while 
G.  H.,  formerly  of  Norwich,  resid- 
ed in  London  at  the  testator's 
death.  The  court  refused  to  reform  the 
will  and  give  the  legacy  to  the  children 
of  G.  H.,  Sir  William  Grant,  M. 
R.,  saying:  "  First,  as  to  the  descrip- 
tion, 'late  of  Norwich,'  not  answering 
to  Robert,  who  had  not  resided  there 
for  many  years,  every  one  knows  the  . 
sense  of  'late"  is,  not  recently,  but 
formerly,  of  Norwich.  Then,  as  to  the 
circumstances,  that  he  was  not  living  at 
the  date  of  the  will;  he  was  at  a  dis- 
tance; and  the  testator  might  not  have 
known  of  his  death,  or  might  have  for- 
gotten it."  Holmes  v.  Custance,  12 
Ves.  279. 

1.  A  slave  was  indicted  for  murder 
and  the  indictment  charged  him  to  be 
a  slave,  "  the  property  of  the  late  Will- 
iam Copeland."  It  was  moved  in  ar- 
rest of  judgment  that  the  ownership  of 
the  accused  was  not  sufficiently  alleged. 

The  court  reversed  the  judgment, 
Dargan,  C.  J.,  saying:  "  It  is  neces- 
sary to  prove  the  ownership  of  a  slave 
when  indicted  for  a  capital  offence,  and 
being  necessary  to  prove  it,  of  course 
the  ownership  must  be  alleged,  if  the 
owner  is  known  to  the  jurors.  Is  the 
ownership  of  the  accused  sufficiently 
averred  ?  The  allegation  is  that  Pleas- 
ant, a  slave,  'the  property  of  the  late 
William  Copeland.'  In  the  sense  in 
which  the  adjective  late  is  here  used,  it 
means  existing  long  ago,  but  now  de- 
parted this  life.  This  is  the  meaning 
all  would  give  it,  and  no  doubt  is  the 
meaning  intended  to  be  attached  to  it 
by  the  pleader.   The  accused  is  there- 
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LATENT — (See  Ambiguity  ;  Patent). — Lying  hid  or  con- 
cealed  ;  not  upon  the  surface  or  apparent.1 

LATENT  AMBIGUITY.— See  Ambiguity,  vol.  i,  p.  525. 

LATENT  DEFECTS. — See  also  Carriers  of  Passengers; Con- 
tributory Negligence;  Fellow  Servants;  Fraudulent 
Sales  ;  Implied  Warranty  ;  Master  and  Servant  ;  Munici- 
pal Corporations;  Negligence;  Railroads;  Sales. 


I.  In  Vehicles,  910.  [915.  IV.  Municipal  Corporation's  Liability 

II.  Passenger  Carrier's  Liability  for,         for,  925. 
III.  Employee's  Liability  for,  923.  V.  In  Goods  Sold,  926. 


I.  In  Vehicles — Liability  of  Coach  Proprietors. — Proprietors 
of  coaches,  who  carry  passengers  for  hire,  are  answerable  to  a 
passenger  in  this  country  for  an  injury  which  happens  by  reason 
of  a  defect  in  a  coach  which  might  have  been  discovered  by  the 
most  careful  and  thorough  examination.  But  such  proprietors 
arc  not  liable  for  an  injury  which  happens  by  reason  of  a  hidden 
defect  which  could  not  upon  such  examination  have  been  discov- 
ered* 

Liability  of  Livery  Stable  Keepers. — The  principle  has  been 
applied  to  livery  stable  keepers  so  as  to  hold  them  not  responsible 
for  defects  in  their  carriages  and  harnesses,  which  they  did  not 
know,  and  could  not   have  discovered  by  the  most  careful 

scrutiny.3 

Liability  of  Passenger  Carriers. — But  there  has  been  considered 
to  be  a  difference  in  the  modes  of  examination  requisite  in  the 

fore  alleged  to  be  the  property  of  one  some  sixteen  years.    Upon  these  facts 

not  in  life.     This  cannot  be,  for  the  the  court,  Kirkpatrick.C.  J.,  charged 

dead  can  own  no  property.     Death  the  jury,  inter  alia,  as  follows:  "It  is  a 

strips  us  of  all  rights  and  title  to  prop-  clear  principle  of  law   that  a  latent 

erty,  and  casts  thein  on  the  living,  who  deed,  that  is,  a  deed  kept  for  twenty 

alone  can  own  property.    The  owner-  years  or  more  in  a  man's  scrutoire,  or 

ship  of  the  accused  is,  therefore,  not  strong  box,  accompanied  with  no  actual 

alleged,  and  the  indictment  is  conse-  distinctive  and  adverse  possession,  is 

quently  defective.    The  judgment  must  entitled  to  no  consideration  in  a  court 

lie  reversed  and  the  cause  remanded."  of  justice.    It  is  no  ground  for  recov- 

Pleasant  v.  State,  17  Ala.  190.  ery  in  an  action  of  ejectment  against 

1.  Latent  Deed. — In  an  action  of  eject-  the  actual  possessor.    This  deed,  even 

ni>  nt  the  plaintiff  rested  his  title  on  a  if  it  should  be  considered  as  a  good  and 

deed  from  his  father  dated  more  than  valid  deed  at  the  time  of  its  execution, 

forty  years  before  the  date  of  the  ac-  and    notwithstanding    the  pretended 

tion.     The  defendant,  who  was  the  erasures,  is  dated  forty  years  ago  or 

wife  of  plaintiff's  brother,  claimed  title  more,  and  whether  such  possession  as 

from  her  husband,  who  had  purchased  I  have  described  has  accompanied  it, 

the  property  at  an  orphans  court  sale  is  a  matter  of  fact  for  you  to  determine 

to  pay  the  debts  of  his  father.    There  upon  the  evidence,  for,  as  to  the  fact,  it 

was  evidence  that  the  plaintiff,  who  was  does  not  belong  to  the  court,  so  far  as 

living  on  the  land  at  the  time  of  the  to  the  title  of  the  plaintiff."    Den  v. 

deed  and  moved  off  it  at  his  father's  Wright,  2  Halst.  (N.J.)  175. 
death,  continued  to  use  it  for  pasture       2.  Ingalls  v.  Bills,  9  Mete.  (Mass.)  1; 

and  fire  wood.    It  also  appeared  that  s.  c,  43  Am.  Dec.  346. 
the  defendant's  husband  was  in  posses-       3.  Hadlev  v.  Cross.  34  Vt.  5S6;  s.  c, 

sion  of  the  land  from  the  date  of  his  80  Am.  Dec.  699.    Compare  as  to  lia- 

purchase  until  his  death,  a  period  of  bility  of  livery  stable  keeper  for  safetv 
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case  of  a  stage  coach  and  a  railroad  car.  Accordingly,  it  has 
been  held,  under  the  New  York  doctrine,  that  a  railroad  company 
is  liable  for  an  injury  sustained  by  a  passenger  in  consequence  of 
the  breaking  of  an  axle  attributable  to  a  defect  in  the  material  of 
which  it  was  made,  notwithstanding  the  defect  was  latent,  and 
could  not  have  been  discovered  by  ordinary  inspection  if  it  could 
have  been  ascertained  by  any  tests  known  to  manufacturers. 
According  to  this  view,  the  company  is  not  shielded  from  liabil- 
ity by  the  fact  that  it  purchased  the  car  from  experienced  and 
skilful  manufacturers.1 


of  coach  house  in  which  a  carriage  is 
plac;d.  Searle  v.  Laverick,  L.  R.,  9 
Qi  B.  122;  s.  c,  8  Eng.  Rep.  298. 

1.  Hegeman  v.  Western  R.  Co.,  13  N. 
Y.  (3  Kern.)  9;  s.  c,  64  Am.  Dec.  517, 
with  exhaustive  note  521  on  liability  of 
carriers  of  passengers  for  injuries  re- 
sulting from  defects  in  their  vehicles 
and  other  appliances.  In  this  case 
Gardiner,  C.  J.,  speaking  for  the  court, 
supported  the  charge  of  the  court  be- 
low, the  substance  of  which  was  stated 
to  be  "that  although  the  defect  was  latent 
and  could  not  be  discovered  by  the  most 
vigilant  external  examination,  yet  if  it 
could  be  ascertained  by  a  known  test, 
applied  either  by  the  manufacturer  or 
the  defendant,  the  latter  was  responsi- 
ble." Concerning  the  case  of  Ingalls  v. 
Bills,  9  Met.  (Mass.)  1;  s.  c,  43  Am. 
Dec.  346,  the  chief  justice  said  that 
"was  the  case  of  a  stage  coach  in  which 
the  injury  was  occasioned  by  the  break- 
ing of  the  axle;  the  fracture  was  in- 
ternal, and  surrounded  by  sound  iron  one 
quarter  of  an  inch  thick.  The  court 
held  that  when  the  accident  arises  from 
a  hidden  and  internal  defect,  and  could 
not  be  guarded  against  by  the  exercise 
of  a  sound  judgment  and  the  most  vig- 
ilant oversight,  then  the  proprietor  was 
not  liable  for  the  injury.  I  concur  in 
that  decision  in  the  particular  case  pre- 
sented; but  the  learned  judge  did  not 
intimate  'that  a  sound  judgment  and  the 
most  vigilant  oversight'  would  be  evi- 
denced by  the  adoption  of  the  same 
methods  of  examination  in  the  case  of  a 
stage  coach  and  a  car  for  the  express 
train  of  a  railroad.  The  mode  of  con- 
struction, the  purposes  to  be  subserved, 
and,  above  all,  the  probable  conse- 
quences of  a  hidden  defect  in  the  two 
cases,  are  altogether  different.  It  might 
as  plausiblv  be  urged  that  a  chain  for 
agricultural  purposes  and  a  cable  of  a 
ship  of  the  line  should  be  subjected  to 
the  same  tests,  because  both  were  chains, 
and  each  manufactured  of  the  same 


material.  ...  It  was  said  that  car- 
riers of  passengers  are  not  insurers. 
This  is  true.  That  they  were  not  re- 
quired to  become  smelters  of  iron  or 
manufacturers  of  cars  in  the  prosecu- 
tion of  their  business.  This  also  must 
be  conceded.  What  the  law  does  re- 
quire is  that  they  shall  furnish  a  suf- 
ficient car  to  secure  the  safety  of  their 
passengers  by  the  exercise  of  the  'ut- 
most care  and  skill  in  its  preparation.' 
They  may  construct  it  themselves  or 
avail  themselves  of  the  services  of 
others;  but  in  either  case  they  engage 
that  all  that  well  directed  skill  can  do 
has  been  done  for  the  accomplishment 
of  this  object.  A  good  reputation  upon 
the  part  of  the  builder  is  very  weli  in 
itself,  but  ought  not  to  be  accepted  by 
the  public  or  the  law  as  a  substitute  for 
a  good  vehicle.  What  is  demanded, 
and  what  is  undertaken  by  the  corpora- 
tion, is,  not  merely  that  the  manufact- 
urer had  the  requisite  capacity,  but 
that  it  was  skilfully  exercised  in  the 
particular  instance.  If  to  this  extent 
they  are  not  responsible,  there  is  no 
security  for  individuals  or  the  public. 
It  is  perfectly  understood  that  latent 
defects  may  exist,  undiscoverable  by  the 
most  vigilant  examination,  when  the 
fabric  is  completed,  from  which  the  most 
serious  accidents  have  and  may  occur. 
It  is  also  well  known,  as  the  evidence 
in  this  6uit  tended  to  prove,  and  the 
jury  have  found,  that  a  simple  test  (that 
of  bending  the  iron  after  the  axle  was 
formed  and  before  it  was  connected  with 
the  wheel)  existed  by  which  it  could  be 
detected.  This  should  have  been  known 
and  applied  by  men  'professing  skill  in 
that  particular  business.'  It  was  not 
known,  or,  if  known,  was  not  applied  by 
these  manufacturers.  It  was  not  used 
by  the  defendant,  nor  did  the  company 
enquire  whether  it  had  been  used  by 
the  builders.  The  company  relied  upon 
an  external  examination,  which  it  was 
bound  to  know  would  not,  however 
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This  position,  so  far  as  concerns  the  responsibility  of  the 
carrier  of  passengers  for  the  negligence  of  the  manufacturer, 
conforms  to  the  view  which  is  believed  to  be  the  prevalent  one.1 
But  a  different  view  has  been  maintained  by  cases  in  Michigan 
and  Tennessee.*  In  several  other  States  there  appears  to  be  an 
inclination  towards  the  same  position,  while,  on  the  other  hand, 
a  more  rigid  rule  has  been  suggested  than  that  embodied  in  the 
prevailing  doctrine.  Indeed,  the  diversity  and  uncertainty  in  the 
decisions  is  such  as  to  necessitate  the  full  review  subsequently 
given  of  the  doctrines  developed  in  various  States  on  the 
subject.8 

Conclusions  Concerning  Passenger  Carrier's  Liability. — From 
this  review  it  will  be  seen  that  it  is  quite  universally  agreed,, 
though  sometimes  negatively  stated,  that  a  passenger  carrier  is 
liable  for  latent  defects  in  his  vehicles  and  appliances,  such  as 
could  be  discovered  by  the  most  careful  inspection,4  and  that  ac- 
cording to  the  view  which  may  be  regarded  as  preponderating, 
such  carrier  appears  to  be  further  held  responsible,  presumably 


faithfully  prosecuted,  guard  its  passen- 
gers against  the  danger  arising  from 
concealed  defects  in  the  iron  of  the 
axles,  or  in  the  manufacture  of  them. 
For  this  omission  of  duty,  or  want  of 
skill,  the  learned  ji'dge  held,  and  I 
think  correctly,  that  they  were  liable." 
This  case  is  cited  in  regard  to  what 
does  or  does  not  constitute  negligence 
on  the  part  of  a  railroad  company  in 
Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123; 
s.  c,  3  Am.  Rep.  673,  675.  It  is  also 
cited  on  various  points  in  Johnson  v. 
Hudson  River  R.  Co.,  20  N.  Y.  65,  76; 
Unger  v.  Forty  Second  Street  etc.  R. 
Co.,  51  N.  Y.  497,  502;  Smith  v.  New 
York  etc.  R.  Co.,  6  Duer  (N.  Y.)  225, 
231;  and  in  The  City  of  Panama,  101 
U.  S.  453,  462. 

It  is  discussed  and  stated  in  other 
New  York  cases  later  considered;  and 
its  authority  is  acknowledged,  though  it 
is  declared  to  have  always  been  re- 
garded as  carrying  the  doctrine  of  lia- 
bility of  railroad  corporations  to  the  ex- 
tremest  verge  of  the  law,  in  Brehm  v. 
Great  Western  R.Co.,  34 Barb.  (N.  Y.) 

1.  See  note  to  the  Hegeman  case  in 
64  Am.  Dec.  525,  where  it  is  said:  'The 
doctrine  of  the  principal  case  on  this 
point  is  firmly  established  in  the  courts 
of  New  York.  Curtis  v.  Rochester 
etc.  R.  Co.,  18  N.  Y.  538;  Perkins  v. 
New  York  Cent.  R.  Co..  24  N.  Y.  219; 
Bissell  v.  New  York  Cent.  R.  Co.. 
25  N.  Y.  445;  Brown  z:  New 
York  Cent  R.  ( 


Co.,  34  N.  Y.  408; 


Steinweg  v.  Erie  R.  Co..  43  N. 
Y.  123;  s.  c,  3  Am.  Rep.  673;  Cald- 
well v.  New  Jersey  S.  Co.,  47  N.  Y.  2S7, 
all  citing  the  principal  case.  Hutchin- 
son, in  his  work  on  Carriers,  says:  "The 
better  opinion  and  the  decided  weight 
of  authority  is  in  favor  of  the  position 
that,  so  far  as  the  passenger  is  con- 
cerned, the  carrier  is  responsible  for  the 
negligence  of  the  manufacturer.' 
Hutchinson  on  Carriers,  §  512.  And 
Thompson  says:  'The  negligence 
of  the  manufacturer  of  a  railway  coach 
is  to  be  imputed  to  the  passenger.  It  is 
not  sufficient  that  the  carrier  assures 
himself  that  the  manufacturer  is  of 
good  repute  in  his  business.  If  the 
manufacturer  has  failed  to  supply  a 
reasonable  test  which  would  have  as- 
certained the  defect,  the  carrier  is 
answerable  for  the  consequences  of  this 
negligence,  as  though  it  had  been  his 
own.  This  doctrine  is  denied  by  the 
supreme  court  of  Michigan  in  a  late 
case  [Grand  Rapids  etc.  R.  Co.  v. 
Huntley,  38  Mich.  537;  s.  c,  31  Am. 
Rep.  321];  but  for  reasons  which  arc 
believed  to  be  unsound.'  Thompson  on 
Carriers  of  Passengers  221." 

2.  Grand  Rapids  etc.  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537;  s.  c,  31  Am.  Rep. 
321;  Nashville  etc.  R.  Co.  v.  Jones,  9 
Heisk.  (Tenn.)  27. 

8.  In  addition  to  the  cases  later  re- 
viewed, consult  also  Yorkes  v.  Keokuk 
etc.  Packet  Co.,  7  Mo.  App.  265. 

4.  Ladd  v.  New  Bedford  R.  Co.,  119 
Mass.  412,  413;  s.  c,  20  Am.  Rep.  331; 
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upon  the  ground  of  imputed  negligence,  for  latent  defects  which 
could  have  been  ascertained  by  any  tests  known  to  the  manufac- 
turers from  whom  the  articles  were  procured,  and  is  not  ex- 
empted from  liability  by  the  fact  that  he  purchased  the  articles 
from  reputable  manufacturers ; 1  but  that  there  has  been  a  gen- 
eral repudiation  of  the  attempt  *  to  hold  the  carrier  responsible 
irrespective  of  his  negligence  upon  the  ground  that  he  is  abso- 
lutely bound  to  furnish  a  roadworthy  vehicle  or  appliance.3 


Meier  v.  Pennsylvania  R.  Co.,  64  Pa. 
St.  22c;  s.  c,  3  Am.  Rep.  581,  583. 
Consult  and  compare  also  Illinois  Cent. 
R.  Co.  v.  Phillips,  49  111.  234.  238. 

1.  Hegeman  v.  Western  R.  Co.,  13 
N.  Y.  (3  Kern.)  9;  s.  c,  64  Am.  Dec. 
517.  But  see  contra  Grand  Rapids  etc. 
R.  Co.  v .  Huntley,  38  Mich.  537;  s.  c, 
31  Am.  Rep.  321;  Nashville  etc.  R.  Co. 
v.  Jones,  9  Heisk.  (Tenn.)  27,  42. 

3.  Made  in  Alden  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  102. 

8.  McPadden  v.  New  York  Cent.  R. 
Co.,  44  N.  Y.  478;  s.  c,  4  Am.  Rep. 
705;  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa  St.  225;  s.  c,  3  Am.  Rep.  581. 

English  Views  as  to  Person  Letting  Out 
Carriages. — In  England  the  doctrine  is 
maintained  that  a  person  who  lets  out 
carriages  is  not  an  insurer  against  all 
defects,  whether  discoverable  or  not, 
but  that,  like  coach  proprietors  or  rail- 
way companies,  he  is  an  insurer  against 
all  defects  which  care  and  skill  can 
guard  against.  Hyman  v.  Nve,  L.  R., 
6  Qj.B.  D.  685.  687;  s.  c,  29  Eng.  Rep. 
769,  771.  In  this  case  a  party  hired 
from  a  jobmaster,  who  let  out  carriages 
and  horses  for  hire,  a  carriage,  a  pair  of 
horses  and  a  driver.  During  the  jour- 
ney a  bolt  in  the  under  part  of  the 
carriage  broke,  the  splinter  bar  became 
displaced,  the  horses  started  off,  the 
carriage  was  upset,  and  the  hirer  was 
injured.  In  an  action  by  the  hirer 
against  the  jobmaster  for  negligence, 
the  jury  was  directed  that  if,  in  its 
opinion,  the  defendant  took  all  reason- 
able care  to  provide  a  fit  and  proper 
carriage,  their  verdict  ought  to  be  for 
him.  The  jury  found  a  verdict  for  the 
defendant,  and  in  particular  that  the 
carriage,  was  reasonably  fit  for  the  pur- 
pose for  which  it  was  hired,  and  that 
the  defect  in  the  bolt  could  not  have 
been  discovered  by  the  defendant  by 
ordinary  care  and  attention.  It  was 
held  that  the  verdict  was  wrong,  as  it  was 
the  duty  of  the  defendant  to  supply  a 
carriage  as  fit  for  the  purpose  for  which 
it  was  hired  as  care  and  skill  could  ren- 
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der  it,  and  the  evidence  was  not  such  as 
to  show  that  the  breakage  of  the  bolt 
was,  in  the  proper  sense  of  the  word,  an 
accident  not  preventable  by  care  or 
skill,  or  to  warrant  the  finding  of  the 
jury  that  the  carriage  was  reasonably 
fit  for  the  purpose  for  which  it  was 
hired.  Lindley,  J.,  regarded  the  ques- 
tion as  of  considerable  difficulty  and 
importance,  and  cited  the  following  as 
the  most  important  of  the  authorities 
examined:  Christie  v.  Griggs,  2  Camp. 
80;  Brenmer  v.  Williams,  1  Car.  &  P. 
414;  Sharp  v.  Grey,  9  Bing.  457:  Read- 
head  v.  Midland  R.  Co.,  Law  R.,  2  Q^. 
B.  412;  Francis  v.  Cockrell,  Law  R.,  5 
Q.  B.  184  501;  Fowler  v.  Lock,  Law  R., 
7  C.  P.  272;  s.  c,  2  Eng.  Rep!  586;  s.  c, 
L.  R.,  10  C.  P.  90;  or  11  Eng.  Rep.  26S; 
Searle  v.  Lanerick,  Law  R.,  9  Q.  B. 
122;  s.  c,  8  Eng.  Rep.  298;  Kopitoff  v. 
Wilson,  L.  R.,  IQ.B.  D.  377;  s.  c,  16 
Eng.  Rep.  411;  Randall  v.  Newson,  L. 
R.,  2Q;,B.  D.  102;  s.  c,  19  Eng.  Rep. 
243.  Story  on  Bailments,  4$  498,  502. 
"A  careful  study  of  these  authorities," 
he  said,  "leads  me  to  the  conclusion  that 
the  learned  judge  at  the  trial  put  the 
duty  of  the  defendant  too  low.  A  per- 
son who  lets  out  carriages  is  not,  in  my 
opinion,  responsible  for  all  defects  dis- 
coverable or  not;  he  is  not  an  insurer 
-  against  all  defects,  nor  is  he  bound  to 
take  more  care  than  coach  proprietors 
or  railway  companies,  who  provide 
carriages  for  the  public  to  travel  in;  But 
in  my  opinion  he  is  bound  to  take  as 
much  care  as  they;  and  although  not 
an  insurer  against  all  defects,  he  is  an 
insurer  against  all  defects  which  care 
and  skill  can  guard  against.  His  duty 
appears  to  me  to  be  to  supply  a  carriage 
as  fit  for  the  purpose  for  which  it  was 
hired  as  skill  and  care  can  render  it; 
and  if,  whilst  the  carriage  is  being  prop- 
erly used  for  such  purpose,  it  breaks 
down,  it  becomes  incumbent  on  the 
person  who  has  let  it  out  to  show  that 
the  break  down  was,  in  the  proper  sense 
of  the  word,  an  accident  not  preventable 
by  any  care  or  skill.  If  he  can  prove 
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this,  as  the  defendant  did  in  Christie  v. 
Griggs  (2  Camp.  80),  and  as  the  railway 
company  did  in  Readhead  v.  Midland 
R.  Co.  (Law  R.,  2  C^B.  412),  he  will 
not  be  liable;  but  no  proof  short  of  this 
will  exonerate  him.  Nor  does  it  ap- 
pear to  me  to  be  at  all  unreasonable  to 
exact  such  vigilance  from  a  person  who 
makes  it  his  business  to  let  out  carriages 
for  hire.  As  between  him  and  the  hirer, 
the  risks  of  defects  in  the  carriage,  so  far 
as  care  and  skill  can  avoid  them,  ought 
not  to  be  thrown  on  the  hirer  of  the  car- 
riage. The  hirer  trusts  him  to  supply  a 
fit  and  proper  carriage;  the  lender  has  it 
in  his  power  not  only  to  see  that  it  is  in 
a  proper  state,  and  to  keep  it  so,  and 
thus  protect  himself  from  risk,  but  also 
to  charge  his  customers  enough  to  cover 
his  expenses."  After  explaining  the 
meaning  of  the  expression  "reasonably 
fit  and  proper,"  as  denoting  something 
short  of  absolutely  fit,  the  judge  further 
said  that  it  appeared  to  him  wholly  im- 
material whether  the  plaintiff  sues  the 
defendant  in  tort  for  negligence  in  not 
having  supplied  such  a  fit  and  proper 
carriage  as  he  ought  to  have  supplied, 
or  whether  the  plaintiff  sues,  him  in 
contract  for  the  breach  of  an  implied 
warranty  that  the  carriage  was  as  fit 
and  proper  as  it  ought  to  have  been. 
Upon  this  point  he  adopted  the  opinion 
of  Baron  Martin  in  Francis  v.  Cockrell 
(Law  R.,  5  Qj  B.  599)t  as  based  upon 
and  warranted  by  Brown  v.  Boorman 
(11  Clark  &  F.  1).  Mathew,  J.,  said, 
it  appeared  to  him  that  the  question 
which  the  jury  ought  to  have  been 
asked  was,  whether  the  carriage  was,  in 
fact,  reasonably  safe  when  it  was  hired 
by  the  plaintiff  "The  cases  referred  to 
by  my  brother  Lindley,"  he  remarked, 
"seem  to  show  that  there  is  no  dis- 
tinction in  this  respect  between  con- 
tracts for  the  sale  and  for  the  hire  of  an 
article  for  a  specific  purpose,  where 
trust  is  reposed  in  the  person  who,  in 
the  ordinary  course  of  business,  sells  or 
lets  to  hire.'  The  purpose  and  use,  the 
time  for  which  the  article  is  intended  to 
be  used,  seem  to  me  the  essential  part 
of  the  contract.  The  warranty  of  sea- 
worthiness in  the  case  of  a  ship  has 
been  traced  in  many  recent  cases  to  its 
source  in  the  ordinary  contract  for 
hiring  an  article  for  a  specific  purpose; 
and  the  obligation  to  provide  a  road- 
worthy  carriage  is  not  as  onerous  as  the 
obligation  to  provide  a  seaworthy  ship, 
which,  in  the  absence  of  express  terms, 
is  implied  in  any  contract  of  affreight- 
ment.    Steel  v.  State  Line  Steamship 


Co.,  L.  R.,  3  App.  Cas.  72,  s.  c_  24 
Eng.  Rep.  37."  He  added,  as  a  point 
unnecessary  then  to  discuss,  that  he 
did  not  think  the  defedt  19  question 
could  be  regarded  as  a  latent  defect  if 
the  obligation  of  the  hirer  be  restricted 
to  defects  which  are  not  latent. 

Passenger  Carriers  in  England.— Th; 
English  view  as  to  the  liability  of 
carriers  of  passengers  for  latent  defects 
in  their  vehicles  sufficiently  appears  from 
leading  American  cases  reviewing  the 
British  decisions.  See  particularly 
Readhead  v.  Midland  R.  Co.,  L.  R.,  2 
Q±  B.  412;  L.  R.,  4  Q.  B.  379,  as  dis- 
cussed in  Me.  Padden  v.  N.  Y.  Cen.  R. 
Co.,  44  N.  Y.  478;  s.  c.,4  Am.  Rep.  705, 
707;  and  Richardson  v.  Great  Eastern 
R.  Co.,  L.  R.,  1  C.  P.  D.  342,  as  stated 
in  Grand  Rapids,  etc.  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537;  s.  c,  31  Am.  Rep.  321, 
323.  The  British  authorities  are  also 
reviewed  in  the  note  to  Ingalls  v.  Bills, 
43  Am.  Dec.  357,  361,  and  in  the  note 
to  Hegman  v.  Western  R.  Corp.,  64 
Am.  Dec.  526-528. 

Letting  Out  Grand  Stand  In  England 
— The  liability  of  a  person  letting  out  a 
grand  stand  to  view  the  races  was  re- 
garded in  England  as  coming  within 
the  same  principle  as  other  cases  as  to 
carriers,  etc.,  and  he  was  held  to  be  re- 
sponsible for  damage  resulting  from  a 
defect  in  the  stand  which  could  not 
have  been  discovered  on  inspection, 
although  he  was  himself  free  from  all 
negligence,  and  had  employed  a  com- 
petent person  to  erect  the  stand. 
Francis  v.  Cockrell,  L.  R.,  5  Q.  B.  184, 
501.  In  this  case  Kelly,  C/B.,  said, 
after  referring  to  Readhead  v.  Midland 
R.  Co.,  Law  R.,  2  Q±  B.  412;  and  Law 
R.,4  Qi.B.  379;  Grate  _•.  Chester,  etc 
R.Co.,2  Ex.  2^1;  Brazier  v.  Polytechnic 
Institution,  t  Fost  &  F.  712, 715;  Piker. 
Polytechnic  Institution,  1  Fost.'&  F.  507. 
"The  true  distinction,  therefore,  which 
pervades  the  whole  of  the  cases  is  this: 
first,  there  is  the  principle,  which  I  hold 
to  be  well  established  by  all  the  authori- 
ties, that  one  who  lets  for  hire,  or  engages 
for  the  supply  of  any  article  or  thing, 
whether  it  be  a  carriage  to  be  ridden  In, 
or  a  bridge  to  be  passed  over,  or  a  stand 
from  which  to  view  a  steeplechase,  or  a 
place  to  be  sat  in  by  anybody  who  is  to 
witness  a  spectacle,  for  a  precuniary 
consideration,  does  warrant,  and  does 
impliedly  contract  that  the  article  or 
thing  is  reasonably  fit  for  the  purpose 
to  which  it  is  to  be  applied,  but,  sec- 
ondly, he  does  not  contract  against  any 
unseen  and  unknown  defect  which  can- 
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H.  Paesehoeb  Cabbieb'b  Liability  foe — New  York  Views. — So 
far  has  the  doctrine  on  this  subject  been  carried  in  one  case,  New 
York,  that  a  common  carrier  has  been  regarded  as  bound,  abso- 
lutely *anH  irrespective  of  negligence,  to  provide  roadworthy  ve- 
hicles. Accordingly,  it  has  been  held  that  a  railroad  corporation 
was  liable  for  injuries  to  a  passenger  caused  by  a  crack  in  the 
iron  axle  of  a  car,  although  it  could  not  have  been  discovered  by 
any  practicable  mode  of  examination.1     But  in  a  subsequent 


not  be  discovered,  or  which  may  be  said 
to  be  undiscoverable  by  any  ordinary 
•or  reasonable  means  of  enquiry  and  ex- 
amination."    Pp.  507-8. 

1.  Alden  v.  New  York  Cent.  R.  Co., 
26  N.  Y.  102.   Gould,  J.,  said  in  this 

■  case:  "In  regard   to  what  has  been 

•  called  the  negligence  of  railroad  com- 
panies in  not  providing  safe  axles  for 
their  cars,  the  only  case  In  our  courts 
which  professes  to  fix  any  rule,  is  that  of 
Hegeman  v.  Western  R.  Corp..  3  Kern. 
(13  N.  Y.)  9;  s.  c,  64  Am.  Dec.  517. 
The  result  of  that  case  held  in  sub- 
stance that  the  company  was  responsi- 
ble both  for  the  manufacturer's  possess- 

:  ing  the  requisite  skill,  and  for  his  actual 

■  exercise  of  that  skill  in  each  particular 
axle — the  judgment  in  that  case  being 

.against  the  company  for  negligence  in 
not  having  discovered  a  flaw  in  the 

■  axle,  which  could  not  have  been  dis- 
covered by  any  known  trial  after  the 

-  axle  came  into  the  company's  possession, 
but  which  might  have  been  discovered 
by  a  process  of  bending,  before  it  left  the 
hands  of  the  manufacturer.  But  in 
thai  case  the  charge  to  the  jury,  at  the 
circuit,  field  that  In  making  the  careful 
examination  required  by  law  before 
the  train  started,  the  company  was  not 

.  guilty  of  negligence,  if  it  made  all  the 
examination  which  human  skill  and 
foresight  could  make,  -without  taking 
the  machinery  to  pieces'  And  in  this 
court,  the  prevailing  opinion  says  the 

•  company  'is  bound  to  use  all  precautions, 
as  far  as  human  care  and  foresight  will 

fo,  for  the  safety  of  the  passengers.' 
n  the  case  before  us,  so  far  as  the  de- 
fect in  the  axle  (the  hidden  crack)  is 

•  concerned,  it  is  clearly,  and  without  any 
contradiction,  proved  that  it  was  abso- 
lutely out  of  the  reach  of  discovery  by 
any  practicable  examination  of  the  axle, 
unless  by  taking  off  the  wheel,  with 
great  difficulty  and  labor;  that  Is,  'tak- 
ing the  machinery  to  pieces.'  Tried  by 
the  Hegeman  case,  it  would  seem  that 
this  defendant  could  not  be  responsible 
-•for  an  injury  caused,  as  the  one  sued 


for  seems  to  have  been  by  that  defect; 
as  it  is  positively  testified  'that  it  would 
not  be  safe  to  run  at  all  an  axle  cracked 
as  this  was'  found  to  have  been  on  ex- 
amination after  the  accident.  There 
has,  however,  always  been  something 
unsatisfactory  in  the  decision  of  the 
Hegeman  case,  arising  from  the  diffi- 
culty in  finding  anything  to  call  negli- 
gence in  the  acts  of  the  company  as 
there  proved;  and  we  can  probably 
place  the  result  of  that  case  on  a  sure 
and  more  satisfactory  ground  as  well  as 
fix  a  test  of  much  easier  application  by 
referring  to  another  case.  In  Sharp  v. 
Grey  (9  Bing.)  457;  «.  c,  2  M.  &  Scott, 
621 ),  the  proprietor  of  a  stage  coach  was 
sued  for  injuring  a  passenger  by  the 
overturning  of  his  coach  from  the 
breaking  of  an  axle.  The  axle  was  of 
iron,  secured  and  strengthened  by  par- 
allel wooden  strips  screwed  on  and 
around  it;  and  before  starting  it  was 
carefully  examined  and  showed  no  flaw. 
After  the  accident  It  was  examined,  and 
it  then  appeared  that  it  had  been  cracked 
for  some  time,  but  the  crack  was  in 
such  a  place  that  it  was  not  possible 
for  any  strictness  of  examination  to 
find  it  without  taking  off  the  wooden 
strips,  the  frequent  taking  off  of  which 
would  have  injured  the  axle  and  ren- 
dered it  less  safe  than  it  would  be  if 
those  pieces  of  wood  were  left  undis- 
turbed. Yet  in  that  case  a  verdict  of 
$500  was  rendered  against  the  defend- 
ant, and  the  court  in  banc  refused  to  set 
it  aside,  holding  unanimously  (not  that 
the  defendant  was  guilty  of  any  negli- 
gence, but)  that  he  must  be  held  ac- 
countable in  every  event,  to  furnish  a 
roadworthy  coach;  and  that  if  the 
event  proved  it  not  to  have  been  so,  he 
must  suffer  the  consequences.  And 
though  this  may  seem  a  hard  rule,  it  is 
probably  the  best  that  can  be  laid  down; 
since  it  is  plain  and  of  easy  application 
and  when  once  established,  is  dis- 
tinct notice  to  all  parties  of  their  duties 
and  liabilities.  And,  practically,  it  will 
be  liable  to  work  no  more  burdensome 
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case  in  the  same  State  the  authority  of  the  case  just  stated  was 
discredited,  and  though  the  case  itself  was  not  repudiated,  yet 
the  court  refused  to  extend  it  to  the  roadbed  of  a  railroad.  It 
was  accordingly  held  that  even  if  a  rail  was  broken  before  it  was 
reached  by  the  train  which  was  thereby  thrown  from  the  track,  the 
railroad  company  was  not  liable,  irrespective  of  any  question  of  negli- 
gence, and  merely  upon  the  ground  that  it  was  bound  to  furnish 
a  road  adapted  to  the  safe  passage  of  trains,  or,  in  other  words,  a 
"  vehicle-worthy  road."  1 

results  to  carriers  of  passengers  than  to 
leave  them  with  an  uncertain  criterion 


of  responsibility  and  to  the  trouble  and 
expense  of  strongly  litigated  contests 
before  juries." 

1.  McPadden  v.  New  York  Cent.  R. 
Co.,  44  N.  Y.  478;  s.  c,  4  Am.  Rep.  705. 
In  this  case  Earl,  C.,  said:  "In  the 
case  of  Alden  v.  The  New  York  Cen- 
tral Railroad  Company,  the  accident  by 
which  the  plaintiff  was  injured  was 
caused  by  the  breaking  of  an  axle  of 
the  car  in  which  the  plaintiff  was  rid- 
ing, and  it  was  held  that  a  common  car- 
rier is  bound  absolutely,  and  irrespect- 
ive of  negligence,  to  provide  road- 
worthy  vehicles,  and  that  the  defendant 
was  liable  for  the  plaintiff's  injuries 
caused  by  a  crack  in  the  axle,  although 
the  defect  could  not  have  been  dis- 
covered by  any  practicable  mode  of  ex- 
amination. That  case  was  a  departure 
from  every  prior  decision  and  authority 
to  be  found  in  the  books  of  this  country 
or  of  England,  and,  so  far  as  I  can  leatn, 
has  never  been  followed  anywhere  out 
of  this  State.  It  was  in  conflict  with 
the  previous  case  in  the  same  court  of 
Hegeman  v.  Western  Railroad  Cor- 
poration, 3  Kern.  (13  N.  Y.)  9:  s.  c,  64 
Am.  Dec.  517.  The  only  authority 
cited  to  sustain  the  decision  was  the 
English  case  of  Sharp  v.  Grey,  9  Bing. 
457;  and  yet  the  decision  has  been  dis- 
tinctly repudiated  in  England  in  the 
well  considered  case  of  Keadhead  v. 
Midland  Railroad  Co.,  first  decided  in 
the  Queen's  Bench  (L.  R..2  Q^B.  412), 
and  then,  on  appeal,  in  the  Exchequer 
Chamber  (L.  R.,  4  Q^B.  379),  where  it 
was  unanimously  affirmed  in  1869;  and 
the  court  held  that  the  contract  made 
by  a  common  carrier  of  passengers  for 
hire,  with  a  passenger,  is  to  take  due 
care  (including  in  that  term  the  use  of 
skill  and  foresight)  to  carry  the  pas- 
sengers safely,  and  that  it  does  not  con- 
tain or  imply  a  warranty  that  the  car- 
riage in  which  he  travels  shall  be  in  all 
respects  perfect  for  its  purpose,  and 
roadworthy.  In  the  exchequer  chamber 


Mr.  Justice  Smith,  writing  the  opin- 
ion of  the  court,  alludes  to  the  case  of 
Alden  v.  The  New  York  Central  Rail- 
road Company,  and  dissents  from  it, 
and  comments  upon  the  case  of  Sharp 
v.  Grey,  relied  upon  in  that  case, 
and  he  shows  clearly  that  it  was  no 
authority  for  the  broad  doctrine  laid 
down  in  that  case.  lie  says:  '  We 
have  referred  somewhat  fully  to  this 
case  (Sharp  v.  Grey)  because  it  was 
put  forward  as  the  strongest  authority 
in  support  of  the  plaintiff's  claim 
which  can  be  found  in  the  English  re- 
ports, and  because  it  was  relied  on  by 
the  judges  of  the  court  of  appeals  in 
New  York  in  a  decision  which  will  be 
afterwards  referred  to.  But  the  case, 
when  examined,  furnishes  no  sufficient 
authority  for  the  unlimited  warranty 
now  contended  for.  The  facts  do  not 
raise  the  point  for  decision.  Hence  the 
case  of  Alden  v.  The  New  York  Central 
Railroad  Company,  has  no  foundation 
of  authority  whatever  to  rest  on.  and 
the  only  reason  given  for  the  decision 
is  that  the  new  rule  adopted  would  be 
plainer  and  easier  of  application  than 
the  one  that  had  been  recognized  and 
acted  upon  for  hundreds  of  years.  It 
was  always  supposed  that  there  was  a 
difference  founded  upon  substantial  rea- 
sons, between  the  liability  of  the  com- 
mon carrier  of  goods  and  the  commoiv 
carrier  of  passengers.  The  former  was 
held  to  warrant  the  safe  carriage  of  the 
goods,  except  against  loss  or  damage 
from  the  act  of  God  or  the  public  enemy; 
but  the  latter  was  held  to  contract  only 
for  due  and  proper  care  in  the  carriage 
of  passengers.  I  have  thus  commented 
upon  and  alluded  to  the  case  of  Alden 
v.  The  New  York  Central  Railroad 
Company,  with  no  design  to  repudiate 
it  as  authority,  but  for  the  purpose  of 
claiming  that  it  is  a  decision  which 
should  not  be  extended.  I  am  unwill- 
ing to  apply  it  to  every  case  that  ap- 
parently comes  within  its  principle;  nor 
would  i  limit  it  to  the  car  in  which  the 
passenger  was  riding.    The  whole  traia 
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must  be  regarded  :s  the  vehicle;  and 
the  engine  and  al!  the  cars  attached  to- 
gether must  be  free  from  defect,  and 
roadworthy,  irrespective  of  negligence. 
So  far  and  no  further  am  I  willing  to 
regard  that  case  as  authority.  Shall  it 
be  applied  to .  steamboats  and  vessels, 
common  carriers  of  passengers  upon 
the  ocean  and  our  inland  waters?  Shall 
it  apply  to  inn  keepers,  proprietors  of 
theaters  and  other  places  of  public  re- 
sort who  invite  the  public  into  their 
buildings  for  a  compensation?  And 
shall  all  such  persons  be  held  to  an  im- 
plied warranty  that  their  buildings,  with 
the  appurtenances,  are  suitable  and 
proper,  and  free  from  all  defects  which 
no  foresight  could  guard  against  or  skill 
detect?  Shall  it  be  applied  to  the  road 
bed  of  a  railroad?  If  so  applied,  where 
shall  it  stop?  It  must  also  extend  to 
the  bridges,  masonry,  signals,  and  in 
fact  to  all  the  different  parts  of  the  sys- 
tem employed  and  used  in  the  transport 
of  passengers  by  railroad.  And  as  rail- 
road companies  are  responsible  for  the 
skill  and  care  of  all  their  human  agents, 
such  an  extension  of  that  decision  would 
make  them  substantial  insurers  of  the 
safety  of  all  their  passengers,  and  thus 
practically  abolish  the  distinction  be- 
tween the  liability  of  the  carriers,  of  pas- 
sengers and  the  carriers  of  goods. 
While  such  a  rule  would  'be  plain  and 
easy  of  application,'  I  am  not  satisfied 
that  it  would  be  either  wise  or  just. 
.Railroads  are  great  public  improve- 
ments, beneficial  to  the  owners  and 
highly  useful  to  the  public.  There  is  a 
certain  amount  of  risk  incident  to  rail- 
road travel  which  the  traveller  know- 
ingly assumes,  and  public  policv  is  fully 
satisfied,  when  railroad  companies  are 
held  to  the  most  rigid  responsibility  for 
the  utmost  care  and  vigilance  for  the 
safety  of  travellers  "In  the  note  to  Hege- 
man  v.  Western  R.  Corp..  64  Am.  Dec. 
525,  it  is  further  said  concerning  the 
Alden  case:  "In  the  still  later  New  York 
case  of  Carroll  v.  Staten  Island  R.  Co., 
5S  N.  Y.  126;  s.  c,  17  Am.  Rep.  221, 
Andrews,  J.,  delivering  the  opinion  of 
the  court,  said :  '  Some  remarks  which 
seem  adverse  to  this  view  were  made  by 
the  learned  judge  who  delivered  the 
opinion  in  Alden  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  102;  but  the  subsequent 
cases  show  that  it  was  not  the  intention 
of  the  court  to  depart  from  the  estab- 
lished doctrine  on  this  subject.'  And 
Ag.vew,  J.,  delivering  the  opinion  of 
the  court  in  Meier  v.  Pennsylvania  R. 
Co.,  64  Pa.  St.  225;  s.  c,  3  Ani.  Rep.  581, 


said  that  it  'is  not  in  accord  with  the 
American  cases  generally,  or  the  mod- 
ern English  decisions.'  It  is,  therefore, 
firmly  established,  both  in  this  country 
and  in  England,  notwithstanding  the 
Alden  case,  that  a  passenger  carrier's 
liability  for  injury  to  his  passengers  is 
based  on  his  negligence  and  not  upon 
any  warranty  to  provide  for  absolutely 
safe  and  road  worth  v  vehicles.  See  also 
Shearman  &  Redfield  on  Negligence, 
section  267,  and  cases  cited." 

Burden  of  Proof,  etc.  — A  strict  view 
of  the  carrier's  liability  in  this  class  of 
cases  was  maintained  by  the  supreme 
court  of  New  York  in  a  case  in  which 
an  action  was  brought  by  a  passenger 
for  injuries  sustained  while  riding  in  a 
car  of  the  defendant  company.  It  ap- 
peared upon  the  trial  that  the  cause  of 
the  accident  was  the  breaking  of  a  de- 
fective spindle  in  the  draw-bar  of  the 
forward  car,  and  that  this  spindle  was 
so  surrounded  and  covered  up  that  an 
inspection  to  ascertain  any  defects  in  it, 
at  the  point  where  it  broke,  could  only 
be  made  by  taking  the  car  to  the  shop 
and  taking  apart  the  machinery  con- 
stituting the  draw-bar  and  surrounding 
the  spindle.  It  further  appeared  that 
this  inspection  had  not  been  made  by 
the  defendant  within  the  two  years 
prior  to  the  accident.  It  was  held  that 
the  trial  court  had  properly  charged  the 
jury  that  the  defendant,  being  a  carrier 
of  passengers,  was  bound  to  use  the 
highest  degree  of  care  that  was  prac- 
ticable and  reasonable  under  the  cir- 
cumstances, and  had  correctly  left  it  to 
the  jury  to  say  whether  it  was  the  duty 
of  the  defendant  to  make  such  an  in- 
spection, exposing  the  spindle  and  test- 
ing it  with  a  hammer,  or  otherwise  to 
ascertain  whether  it  was  sound,  and 
how  often  such  inspections  should  be 
made.  Palmer  v.  Delaware  etc.  Canal 
Co.,  46  Hun  (N.  Y.)  486.  "  While  it  is 
true,  as  a  general  proposition,"  said 
Williams,  J.,  in  this  case,  at  p.  488, 
"  that  the  burden  of  showing  negligence 
on  the  part  of  the  defendant,  occasion- 
ing an  injury,  rests  in  the  first  instance 
upon  the  plaintiff,  yet,  in  an  action  by  a 
passenger  for  injuries  received  in  an  ac- 
cident to  a  railroad  train,  where  it  is 
made  to  appear  [that]  the  accident  re- 
sulted from  defects  in  defendant's  road- 
bed, machinery  or  appliances  used  in 
operating  the  road,  the  presumption  of 
negligence  arises,  and  the  onus  then 
rests  upon  the  defendant  to  show  that 
the  injuries  were  caused  without  its 
fault.    Seybolt  v.  New  York  etc.  R. 
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Massachusetts  View. — In  Massachusetts,  it  has  been  laid  down,, 
in  regard  to  a  railroad  company  sued  for  injuries  resulting  from 
the  throwing  of  a  car  down  a  bank  on  account  of  the  breaking  of 
a  switch,  that  the  "  corporation  was  doubtless  obliged  to  use  the 
utmost  care,  consistent  with  the  nature  and  extent  of  its  busi- 
ness, in  providing  a  proper  switch."  But  it  was  considered  that 
the  company  was  "not  responsible  for  hidden  defects,  which 
could  not  have  been  discovered  by  the  most  careful  inspection."1 

Pennsylvania  Doctrine. — The  Pennsylvania  doctrine  is  that 
where  a  railway  car  is  perfect  in  appearance,  but  imperfect  from 
some  latent  and  undiscoverable  defect,  which  the  utmost  skill  and 
care  could  neither  perceive  nor  provide  against,  the  railway  com- 
pany is  not  responsible  for  injuries  to  a  passenger,  such  as  an  in- 
jury arising  from  the  breaking  of  an  axle  of  the  car  while  running 


Co.,  95  N.  Y.  562,  and  cases  there  cited. 
In  Hegeman  v.  Western  R.  Co.,  13 
N.  Y.  9;  s.  c,  64  Am.  Dec.  517,  it  was 
.  .  .  held  where  the  accident  occur- 
red by  reason  of  the  breaking  of  one  of 
the  axles  of  a  car,  in  consequence  of  a 
latent  defect  -which  could  not  be  dis- 
covered by  the  most  vigilant  external 
examination,  the  company  was  liable, 
although  it  purchased  the  car  from  ex- 
tensive and  skilful  car  makers,  and  the 
axle  was  procured  from  a  manufacturer 
of  skill  and  reputation,  if  the  defect 
could  hax'e  been  discovered  in  the  pro- 
cess of  manufacturing  the  axle  or  car 
by  the  application  of  any  test  known  to 
men  skilled  in  such  business;  and  it 
was  held  to  be  a  question  for  the  jury 
whether  the  latent  defect  could  have 
been  discovered  by  the  application  of 
such  a  test.  In  Curtis  v.  Rochester  etc. 
R.  Co.,  18  N.  Y.  534,  it  was  said  a  rail- 
road company  was  bound  to  provide  a 
safe  and  secure  carriage  for  the  trans- 
portation of  passengers;  and  nothing 
could  exempt  it  from  liability  but  the 
existence  of  some  latent  defects  -which 
no  reasonable  degree  of  human  skill 
and  foresight  could  guard  against. 
That  the  company  was  bound  to  see 
that  the  road  and  all  its  appurtenances 
were  in  perfect  order,  and  free  from 
any  defect  -which  the  utmost  vigilance 
aided  by  the  highest  degree  of  knowl- 
edge and  skill  could  discover  or  pre- 
vent. In  Deyo  v.  New  York  Cent.  R. 
Co.  (34  N.  Y.  9)  the  correctness  of  the 
rule  laid  down  in  the  Curtis  case  was 
recognized.  ...  In  McPadden  v. 
New  York  Cent.  R.  Co.,  44  N.  Y.478, 
the  principle  laid  down  in  the  liegeman 
case  was  recognized  as  correct.  .  .  . 
In  Carroll  v.  Staten  Island  R.  Co.,  58 
N.  Y.  127  ...   it  was  said    .    .  . 


as  to  the  crack  in  the  boiler,  that  it  -was 
undiscoverable  upon  examination  or  by 
application  of,  any  tests  known  or  prac- 
ticed, and  if  no  presumption  thai  the 
boiler  -was  defective  was  created  by  the 
fact  that  it  had  been  in  use  for  several 
years,  then  the  fact  that  the  defect  ex- 
isted would  not  have  justified  a  recovery. 
In  Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451,  it  was  said  a  railroad  company,  as 
to  passengers,  was  required  to  observe 
the  utmost  caution  characteristic  of 
very  careful,  prudent  men,  and  was  re- 
sponsible for  injuries  which  might  have 
been  avoided  or  guarded  against  by  the 
exercise  of  extraordinary  vigilance 
aided  by  the  highest  skill,  for  the 
slightest  negligence  or  fault,  from 
which  injury  results  to  the  passenger, 
the  company  was  liable  in  damages; 
and  that  these  doctrines,  to  which  the 
courts,  with  few  exceptions,  have  given 
a  firm  and  steady  support,  it  was  neither 
wise  nor  just  to  disturb  or  question. 
These  cases  sufficiently  indicate  and 
illustrate  the  views  of  the  court  of  ap- 
peals of  this  State  and  of  the  supreme 
court  of  the  United  States,  with  regard 
to  the  duty  of  railroad  companies  to- 
wards the  passengers  they  carry  upon 
their  trains.  .  .  .  We  think  the  rule 
laid  down  by  [these  courts]  .  .  . 
much  the  wiser  and  safer  rule,  and  ap- 
plying it  here,  there  seems  to  be  no 
doubt  but  that  the  case  was  properly 
submitted  to  the  jury  by  the  trial  court." 

1.  Ladd  v.  New  Bedford  R.  Co..  1 19 
Mass.  412,  413;  s.  c,  20  Am.  Rep.  331; 
citing  Ingalls  v.  Bills,  9  Mete.  (Mass.; 
1  [s.  c,  43  Am.  Dec.  346];  King  r.  Bos- 
ton &  Worcester  R.  Co.,  9  Cush.  (Mass.) 
112;  Simmons  v.  New  Bedford,  Vine- 
yard and  Nantucket  Steamboat  Co..  97 
Mass.  361;  Ford  v.  Fitchburg  R.  Co., 
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at  a  proper  speed  when  the  road  and  the  track  were  in  good 
order.1 


no  Mass.  240;  Readhead  v.  Midland 
Railway,  L.  R.,  4  Q^B.  412,  and  L.  R., 
4CLB.379. 

1.  Meier  v.  Pennsylvania  R.  Co.,  64 
Pa.  St.  235;  s.  c,  3  Am.  Rep.  581,  583. 
In  this  case  Agnew,  J.,  remarks:  "It  is 
agreed  on  all  hands,  says  Judge  Red- 
field,  in  his  work  on  Railways,  edition 
of  1867,  p.  174,  that  carriers  of  passen- 
gers are  liable  only  for  negligence, 
either  proximate  or  remote,  and  that 
they  are  not  insurers  of  the  safety  of  their 
passengers,  as  they  are  as  carriers  of 
goods  and  passengers.  The  numerous 
cases  cited  from  which  this  result  is 
drawn  justify  the  statement.  Alden  v. 
N.  Y.  Cent.  R.  Co.,  26  N.  Y.  102,  hold- 
ing that  a  carrier  is  bound,  absolutely, 
to  provide  a  safe  vehicle,  irrespective 
of  any  question  of  negligence,  is  not  in 
accord  with  the  American  cases  gen- 
erally, or  the  modern  English  decisions. 
It  is  reviewed  in  Readhead  v.  Midland 
R.  Co.,  2  Law  Rep.,  QjB.  412;  and 
therein  said  not  to  be  founded  in  good 
reason.  See  the  cases  collected  in 
Shearman  &  Redfield  on  Negl.  (1869), 
299,  $  267.  The  language  of  Judge  Gib- 
son ,  taken  from  New  Jersey  R.  Co.  v. 
Kennard,  21  Pa.  St.  204,  that  a  carrier 
of  either  goods  or  passengers  is  bound 
to  provide  a  carriage  or  vehicle  perfect 
in  all  its  parts,  in  default  of  which  he 
becomes  responsible  for  any  loss  or 
injury  that  may  be  suffered,  has  no  re- 
lation to  the  question  now  before  us. 
The  case  he  was  considering  was  that 
of  a  car  made  without  guards  at  the 
windows  to  prevent  the  arms  of  passen- 
gers being  thrust  out,  to  their  injury, 
which  he  considered  a  defect  in  the 
construction  of  the  car,  making  the  car- 
rier liable  for  negligence.  The  car  was 
not  perfect  in  its  parts  as  he  thought. 
The  car  was  imperfect  in  construction, 
and  therefore  not  adapted  to  the  end  to 
be  attained,  to  wit,  security.  It  may 
not  be  amiss  to  say  that  this  opinion  of 
the  chief  justice,  as  to  window  guards, 
was  not  sustained  by  the  court  in  banc, 
and  has  since  been  overruled  in  Pitts- 
burgh etc.  R.  Co.  v .  McCleary,  56  Pa. 
St.  294.  The  doctrine  we  are  now 
asked  to  sustain  is  that,  though  the  car 
is  perfect  in  all  its  parts,  [yet]  if  [it  is] 
imperfect  from  some  latent  and  undis- 
coverable  defect,  which  the  utmost  skill 
and  care  could  neither  perceive  nor 
provide  against,  the  railway  company 
must  still  be  held  responsible  for  injury 


to  passengers,  on  the  ground  of  an  ab- 
solute liability  for  every  defect.  The 
plaintiff  in  error,  in  effect,  contends  that 
the  defendants  were  warrantors  against 
every  accident;  but  even  in  the  case  re- 
ferred to,  Judge  Gibson  denied  this  rule. 
He  said  of  the  carrier:  He  is  bound  to 
guard  him  (the  passenger)  from  every 
danger  which  extreme  vigilance  can 
prevent.  This  expresses  the  true  meas- 
ure of  responsibility.  He  answered 
a  point  in  these  words :  'That  the  com- 
pany is  responsible  only  for  defects  dis- 
coverable by  a  careful  examination  and 
exercise  of  sound  judgment.'  Thus : 
'This  is  true;  but  were  there  such  an 
examination  and  exercise  of  iudgment  f 
The  defective  construction  of  the  car 
must  have  been  obvious  to  the  dullest 
perception,'  etc.  The  same  rule  was 
laid  down  in  Laing  v.  Colder,  8  Pa.  St. 
479,  482.  Judge  Bell  says:  It  is  long 
since  settled  that  the  common  law  re- 
sponsibilities of  carriers  of  goods  for 
hire  do  not,  as  a  whole,  extend  to  car- 
riers of  passengers.  The  latter  are  not 
insurers  against  all  accidents.  But 
though  (he  says ),  in  legal  contemplation, 
they  do  not  warrant  the  absolute  safety 
of  their  passengers,  they  are  bound  to 
the  exercise  of  the  utmost  degree  of 
diligence  and  care.  The  slightest  neg- 
lect against  which  human  prudence  and 
foresight  may  guard,  and  by  which 
hurt  or  loss  is  occasioned,  will  render 
them  liable  in  damages.  The  same 
doctrine  will  be  found,  in  substance,  in 
Pennsylvania  R.  Co.  v.  Aspell,  23  Pa. 
St.  149;  and  Sullivan  v.  The  Philadel- 
phia etc.  R.  Co..  30  Pa.  St.  234,  and  in 
other  cases.  In  all  the  Pennsylvania 
cases,  it  will  be  found  that  negligence 
is  the  ground  of  liability  on  the  part  of 
a  carrier  of  passengers.  Absolute  lia- 
bility requires  absolute  perfection  in 
machinery  in  all  respects,  which  is  im- 
possible. The  utmost  which  human 
knowledge,  human  skill  and  human 
foresight  and  care  can  provide  is  all 
that  in  reason  can  be  required.  To  ask 
more  is  to  prohibit  the  running  of  rail- 
ways, unless  they  possess  a  capital  and 
surplus  which  will  enable  them  to  add 
a  new  element  to  their  business — that  of 
insurance.  Nor  can  we  carry  the  re- 
quirement beyond  the  use  of  known 
machinery  and  modes  of  using  it.  Rail- 
roads must  keep  pace  with  science  and 
art  and  modern  improvement,  in  their 
application  to  the  carriage  of  passen- 
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Michigan  Doctrine. — In  Michigan,  the  doctrine  is  maintained 
that  if  a  carrier  of  passengers  purchases  his  vehicles  from  repu- 
table manufacturers,  and  gives  the  vehicles  such  inspection  as  is 
usual  and  practicable,  the  carrier  is  not  responsible  for  defects 
not  discoverable  on  such  examination.1 


gers,  but  are  not  responsible  for  the  un- 
known'as  well  as  the  new.  The  rule 
laid  down  by  the  learned  judge,  in  the 
language  quoted  in  the  second  assign- 
ment of  error,  is  a  correct  summary  of 
the  law.  The  rule  of  responsibility 
differs  from  the  rule  of  evidence.  Prima 
facie,  when  a  passenger,  being  carried 
in  a  train,  is  injured  without  fault  of  his 
own.  there  is  a  legal  presumption  of 
negligence,  casting  upon  the  carrier  the 
onus  of  disproving  it.  Laing  v.  Colder, 
8  Pa.  St.  479,  4S2;  Sullivan  v.  Phila- 
delphia etc.  R.  Co.,  30  Pa.  St.  234; 
Shearman  &  Redfield  on  Negl.,  $  280; 
Redfield  on  Railways,  §  1760,  and 
notes.  This  is  the  rule  when  the  injury 
is  caused  by  a  defect  in  the  road,  cars, 
or  machinery,  or  by  a  want  of  diligence 
or  care  in  those  employed.  01  by  any 
other  thing  which  the  company  can  and 
ought  to  control  as  a  part  of  its  duty  to 
carry  the  passengers  safely;  but  this 
rule  of  evidence  is  not  conclusive.  The 
carrier  may  rebut  the  presumption  and 
relieve  himself  from  responsibility  by 
showing  that  the  injury  arose  from  an 
accident  which  the  utmost  skill,  fore- 
sight, and  diligence  could  not  prevent." 

1  Grand  Rapids  etc.  R.  Co.  v.  Hunt- 
ley, 38  Mich.  537;  s. c,  31  Am.  Rep, 321, 
322,  323,  with  note  324,  disapproving 
this  doctrine  and  reviewing  the  authori- 
ties. In  this  case  the  view  of  the  court 
below  was  considered  to  be  "  entirely 
incorrect,"  as  embodied  in  the  ruling 
that  •'  no  diligence  or  care  in  the  rail- 
road company  could  exempt  [it]  from 
want  of  care  in  the  manufactures  of 
the  cars  and  axles."  Campbell,  C.  J., 
said:  "Carriers  of  freight  are  liable, 
whether  careful  or  not,  for  any  act  or 
damage  not  caused  by  the  act  of  God 
or  of  the  public  enemy.  Their  liability, 
therefore,  does  not  arise  from  negligence 
or  want  of  care.  It  arises  from  their 
failure  to  make  an  absolutely  safe  car- 
riage and  delivery,  which  they  insure 
by  their  undertaking.  The  analogies  of 
carriers  of  freight  have  nothing  to  do 
with  passenger  carriers.  These  are  lia- 
ble only  when  there  has  been  actual 
negligence  of  themselves  or  their  ser- 
vants. If  they  exercise  their  functions 
in  the  same  way  with  prudent  railway 
companies  generally,  and  furnish  their 


road  and  run  it  in  the  customary  man- 
ner, which  is  generally  found  and  be- 
lieved to  be  safe  and  prudent,  they  do 
all  that  is  incumbent  upon  them. 
Michigan  Cent.  R.  Co.  v.  Coleman,  28 
Mich.  440;  Grand  Rapids  etc.  R.  Co.  v. 
Judson,  34  Mich.  506;  Ft.  Wayne  etc 
R.  Co.  i'.  Gildersleeve,  33  Mich.  133; 
Michigan  Cent.  R.  Co.  z>.  Dolan,  32 
Mich.  510.  This  general  doctrine  the 
court  below  laid  down  very  clearly,  but 
qualified  it  so  as  to  make  them  ab- 
solutely responsible  for  the  omissions  or 
lack  of  skill  or  attention  of  the  manu- 
facturers from  whom  they  made  their 
purchases  of  stock,  however  high  in 
standing  and  reputation  as  reliable  per- 
sons. There  is  no  principle  of  law 
which  places  such  manufacturers  in  the 
position  of  agents  or  servants  of  their 
customers.  The  law  does  not  contem- 
plate that  railroad  companies  will  in 
general  make  their  own  cars  or  engines, 
and  they  purchase  them  in  the  market 
of  persons  supposed  to  be  competent 
dealers,  just  as  they  buy  their  other 
articles.  All  that  they  can  reasonably 
be  expected  to  do  is  to  purchase  such 
cars  and  other  necessaries  as  they  have 
reason  to  believe  will  be  safe  and  proper, 
giving  them  such  inspection  as  is  usual 
and  practicable,  as  they  buy  them. 
When  they  make  such  an  examination 
and  discover  no  defects,  they  do  all  that 
is  practicable,  and  it  is  no  neglect  to 
omit  doing  what  is  impracticable.  They 
have  a  right  to  assume  that  a  dealer  of 
good  repute  has  also  used  such  care  as 
was  incumbent  on  him,  and  that  the 
articles  purchased  of  him  which  seem 
right,  are  right  in  fact.  Any  other  rule 
would  make  them  liable  for  what  is  not 
negligence,  and  put  them  practically  on 
the  footing  of  insurers.  The  law  has 
never  attempted  to  hold  passenger  car- 
riers for  anything  which  they  could  not 
avoid  by  their  own  diligence."  Enter- 
ing upon  the  consideration  of  the  au- 
thorities, the  opinion  then  proceeds: 
"  The  case  of  Richardson  z>.  Great  East- 
ern Railway  Co.,  L.  R.,  1  C.  P.  Div. 
342  (court  of  appeals)  is  quite  in  point, 
and  establishes  the  doctrine  as  it  has 
been  fixed  by  the  general  understanding 
since  the  carrying  of  passengers  has 
been  the  subject  of  legal  discussion. 
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Tennessee  Doctrine. — In  Tennessee,  the  doctrine  sustained  is 
that  the  legal  obligation  imposed  upon  a  railroad  company  by  its 
contracts  with  passengers  and  employees  is  that  the  machinery  is 
suitable,  sufficient  and  as  safe  as  care  and  skill  can  make  it,  and 
that  the  company  will  be  responsible  for  injuries  resulting  from 
defects  therein  which  might  have  been  detected  by  its  agents 
upon  a  careful  and  skilful  application  of  the  proper  and  approved 
tests.  But  if  the  defects  are  such  that  they  could  not  be  thus 
discovered,  it  is  considered  that  the  company  is  free  from  respon- 
sibility, though  it  may  appear  that  the  defects  might  have  been 
discovered  by  the  manufacturers  by  applying  the  proper  tests.1 

That  was  a  passenger  case,  depending  the  Readhead  case.  All  that  that  case 
on  the  doctrine  of  negligence  as  applied  decides  is,  that  the  carrier's  contract 
to  defective  trucks.  The  axle  of  a  truck  with  his  passengers  is  to  take  due  care 
belonging  to  another  company,  brought  to  carry  them  safely,  and  is  not  a  war- 
on  the  line  of  the  respondents  to  be  for-  ranty  that  the  carriage  in  which  they 
warded,  was  broken  by  reason  of  a  flaw  travel  shall  be  in  all  respects  perfect  for 
which  might  have  been  discovered  by  a  its  purpose;  that  is  to  say,  free  from  all 
minute  examination,  but  which  was  not  defects  likely  to  cause  peril,  although 
discovered  in  fact  by  such  an  examina-  those  defects  were  such  that  no  skill, 
tion  as  was  customary  and  reasonably  care  or  foresight  could  have  detected 
practicable.  It  was  held  no  negligence  their  existence.  There  is  no  conflict 
could  be  imputed  for  not  making  a  more  between  that  decision  and  the  decision 
minute  examination  than  was  made,  in  the  principal  case."  In  the  same 
In  that  case  the  court  also  .held  that  it  note  (64  Am.  Dec.  528)  it  is  further  said 
was  not  within  the  province  of  a  jury  in  regard  to  the  Michigan  case  just 
to  lay  down  rules  after  their  own  opin-  stated,  that  it  "  has  encountered  strong 
ion,  which  imposed  duties  beyond  the  disapproval  outside  of  the  State  in 
usual  practice  of  prudent  railways.  See  which  it  was  rendered.  See  6  South, 
also  Daniel  v.  Metropolitan  Railway  Law  Rev.  275;  note  in  31  Am.  Rep.  323; 
Co.,  L.  R.,  514  of  L.  45,  upon  the  right  Hutchinson  on  Carriers,  section  512; 
of  *  railway  company  to  assume  there  Thompson  on  Carriers  of  Passengers, 
is  no  negligence  in  others  over  whom  221.  The  case  does  not  appear  to  have 
thev  exercise  no  control.  The  injustice  been  referred  to  in  any  subsequent  case 
and  illegality  of  holding  passenger  car-  in  the  Michigan  reports.  The  case  of 
riers  to  anything  like  a  warranty  of  their  Richardson  v.  Great  Eastern  R.  Co.,  L. 
carriages  was  very  fully  discussed  and  R.,  10  C.  P.  Cas.  486;  s.  c,  on  appeal, 
asserted  in  Readhead  t<.  Midland  Rev.  L.  R.,  i  C.  P.  Div.  342,  is  sometimes 
Co.,  L.  R.,  4  Q.  B.  379.  The  New  York  referred  to  as  countenancing  the  Ten  - 
cases  which  were  relied  on  upon  the  nessee  and  Michigan  doctrine.  But  a 
argument  of  the  present  cause  were  reference  to  the  analysis  of  that  case 
considered  in  the  light  of  a  large  num-  in  the  note  to  Ingalls  v.  Bills,  43  Am. 
ber  of  decisions  and  disapproved,  as  we  Dec.  359,  will  show  that  the  case  did 
think,  correctly.  They  entirely  ignore  not  involve  any  such  question." 
the  true  ground  of  responsibility  as  1.  Nashville"  etc.  R.  Co.  v.  Jones.  9 
depending  on  the  actual  negligence  of  Heisk.  (Tenn.)  27,  42.  In  this  case 
the  carrier.  There  is  no  such  thing  as  Nicholson,  C.  J.,  delivering  the  opin- 
implied  negligence  when  there  is  none  ion  of  the  court,  and  referring  to  the 
in  fact."  In  regard  to  this  last  passage  instructions  given  at  the  trial,  said:  "It 
it  is  said  in  the  note  to  Hegeman  v.  is  clear  that  under  these  instructions 
Western  R.  Co.,  64  Am.  Dec.  527:  the  jury  might  understand  that  the 
"Now,  the  only  New  York  case  that  railroad  company  was  responsible  for  the 
was  considered  or  disapproved  in  the  negligence  of  the  manufacturers  of  the 
Readhead  Case  was  the  Alden  Case,  engine  and  boiler,  in  using  bad  iron, 
which,  as  we  have  seen,  disapproves  of  or  otherwise  turning  out  a  defective 
the  principal  [Hegeman]  case,' and  has  engine  and  boiler.  In  other  words, 
been  itself  generally  disapproved,  even  that  the  company,  when  they  employed 
in  New  York.  The  doctrine  of  the  the  deceased,  warranted  him  against 
principal  case  was  not  disapproved  in  the  negligence  of  the  manufacturers  ot 
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the  engine.  This  is  the  rule  as  im- 
pliedly laid  down  in  the  Hegeman 
case,  and  as  expressly  in  Alden  v.  The 
New  York  Cent.  R.  Co.,  26  N.  Y.  102. 
In  referring  to  the  Hegeman  case,  in 
the  note  to  Readhead  v.  The  Midland 
Railway  Co.  (2  Exch.),  4  Am.  [Law] 
Review  85,  the  editor  says:  'This 
decision  went  much  further  than  any 
that  can  be  found  outside  of  New 
York,  as  it  virtually  makes  the  carrier 
warrant  the  passenger  against  the 
negligence  of  the  manufacturer.'  1  hev 
add  [sic],  after  reviewing  the  authori- 
ties, that  'outside  of  New  York  the 
current  of  American  decisions  is  very 
strong  in  the  direction  of  the  English — 
the  direction  indicated  by  the  opinion 
of  the  court  in  Readhead  v.  The  Mid- 
land Railway  Co.*  In  that  case  the 
court  said:  'We  are  of  opinion, 
after  consideration  of  the  authorities, 
that  there  is  no  such  contract,  either  of 
general  or  limited  warranty  and 
insurance  entered  into  by  the  carrier  of 
passengers,  and  that  the  contract  of  such 
a  carrier,  and  theobligation  undertaken 
by  him  is  to  take  due  care.  Including  in 
that  term  the  use  of  skill  and  foresight, 
to  carry  the  passengers  safely.  It  of 
course  follows  that  the  absence  of  such 
care,  in  other  words,  negligence,  would 
alone  be  a  breach  of  this  contract.' 
In  Shearman  &  Redfield  on  Negligence, 
$  268.  it  is  said  that  'where  the  courts 
have  declined  to  follow  the  stringent 
rule  adopted  in  New  York  they  have, 
nevertheless,  generally  held  the  carrier 
to  the  duty  of  extreme  care  in  the 
selection  of  his  vehicle,  and  the  ex- 
amination of  all  its  parts.  lie  must  do 
all  that  anyone  in  his  position  could  do 
to  iruard  against  defects  which  would 
render  the  vehicle  unsafe.' 

"The  rule  was  laid  down  with  much 
clearness  in  the  case  of  Ingalls  v.  Bills, 
g  Mete.  (Mass.)  1  [s.c,  43  Am.  Dec. 
346].  ...  It  thus  appears  that  the 
difference  between  the  rule  in  New 
fork  and  that  in  England  and  most  of 
the  States  is  that  in  the  former  the 
carrier  is  responsible  for  consequences 
of  defects  in  their  vehicle  irrespective  of 
any  question  of  negligence  on  their 
part,  while  in  the  latter  the  responsi- 
bility of  the  carrier  for  defects  in  his 
vehicle  depends  upon  the  question  of 
negligence  on  his  part.  It  is  seen  from 
the  charge  of  the  circuit  judge  [in  the 
present  case)  already  quoted,  that  he 
does  not  follow  the  most  stringent  rule 
as  it  exists  in  New  York,  nor  does  he 
follow  the    English    rule,  but  goes 


beyond  that  rule  in  this,  that  he  virtually 
makes  the  railway  company  warrant  its 
machinery  against  any  defect  therein, 
which  the  manufacturers  might  have 
discerned  by  proper  care  and  vigilance.. 
The  question,  then,  arises  whether  any 
rule  on  this  subject  has  been  recognized 
in  this  State,  and,  if  so,  whether  it  is 
sustained  by  reason  and  authority?  In 
the  case  of  the  Nashville  etc.  R.  Co.  v. 
Elliott,  1  Coldw.  (Tenn.)  616  [s.  c,  78 
Am.  Dec.  506].  .  .  .Judge  McKinnky 
said:  .  .  .  'The  general  doc- 
trine is,  that  in  proportion  to 
the  importance  of  the  business  and 
the  perils  incident  to  it,  it  is  the 
obligation  of  the  company  to  see  that 
the  engines  and  apparatus  are  suitable 
and  sufficient  and  as  safe  as  care  and 
skill  can  make  them.'  In  support  of 
the  general  doctrine  so  laid  down. 
Judge  McKinney  refers  to  the  case 
of  Hegeman  v.  The  Western  R.  Co, 
16  Barb.  (N.  Y.)  358;  [s.  con  appeal, 
13  N.  Y.  9.  or  64  Am.  Dec.  517]. 
It  is  observed  that  'the  doctrine  of  the 
Hegeman  case  applies  expressly  to  the 
responsibility  of  the  railway  company 
for  injuries  to  the  passengers.  Judge 
McKinney  adopts  and  recognizes  it 
as  applicable  alike  to  the  responsibility 
of  the  company  for  injuries  to  the 
employees  of  the  company:  nor  do  we 
see  any  sound  reason  for  a  difference  of 
doctrine,  whether  the  injury  has  been 
sustained  by  a  passenger  or  by  an 
employee.  It  follows  that  according  to 
the  doctrine  as  recognized  and  adopted 
in  the  case  of  the  Nashville  &  Chat- 
tanooga R.  Co.  v.  Elliott,  it  is  implied 
by  the  contract  between  a  passenger  or 
employee  and  the  company  that  the 
company  is  bound  for  any  injury  that 
results  from  defects  in  the  engine  or 
machinery  of  the  company,  if  such 
defect  existed  at  the  time  of  their  con- 
struction, and  might  have  been  dis- 
cerned by  the  manufacturers  by  the 
exercise  of  due  care  and  skill;  although 
the  company  at  the  time  of  purchase, 
or  afterward  failed  to  discover  the 
defects  after  resorting  to  the  usual  and 
proper  tests.  The  circuit  judge  fol- 
lowed this  construction  of  the  contract 
in  his  instructions  to  the  jury.  We 
have  already  seen  that  the  doctrine  of 
the  Hegeman  case  is  in  conflict  with 
all  the  English  and  most  of  the  Ameri- 
can authorities  outside  of  New  York, 
and  the  question  now  is  whether  we 
shall  adhere  to  it  as  recognized  in  the 
case  of  Elliott  v.  Chattanooga  R.  Co. 
[which  should  be  inversely  cited],  or 
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Illinois  View. — In  Illinois,  the  doctrine  laid  down  is  that 
"neither  reason  nor  justice  requires"  that  railroad  companies 
"  should  be  held  liable  for  injuries  that  may  result  from  using 
their  franchises,"  when  they  "  have,  so  far  as  the  employment  of 
reasonable  skill  and  experience  enables  them "  to  do  so,  "  em- 
ployed experienced,  skilful  and  prudent  servants  in  the  use  of 
their  machinery,"  and  "  have  selected  good  and  safe  machinery, 
so  far  as  known  and  well  recognized  tests  can  determine,  con- 
structed of  proper  material,"  and  "  free  from  defects,  so  far  as 
like  tests  will  disclose."  1 

in.  Employee's  Liability  fob — Employee's  Right  to  Expect 
Freedom  from. — Although  railroad  and  other  employees  are  pre- 
sumed to  assume  all  the  ordinary  risks  and  obvious  perils  of  the 


dissent  from  that  case  on  this  particular 
point  and  adopt  the  rule  which  seems 
to  have  the  support  of  the  current  of 
authorities?  We  are  of  opinion 
that  the  doctrine  of  the  case  of  Hege- 
man  is  justly  obnoxious  to  the  excep- 
tions taken  to  it.  The  legitimate  obli- 
gation imposed  upon  the  company  by 
its  contract  'with  a  passenger  or 
employee  is  that  its  engine  and  appa- 
ratus are  then  suitable,  sufficient,  and  as 
safe  as  care  and  skill  can  make  them, 
and  that  the  company  will  be  responsi- 
ble for  any  injury  resulting  from  defects 
therein  which  might  have  been  dis- 
covered by  the  company  or  its  agents 
by  the  proper  care  and  skill  in  the  ap- 
plication of  the  ordinary  and  approved 
tests.  If  the  defects  are  such  that  they 
could  not  be  discovered  by  the  com- 
pany or  agents  after  a  careful  and  skil- 
ful application  of  the  ordinary  and 
approved  tests,  then  the  company 
cannot  be  held  responsible,  although  it 
may  appear  that  the  defects  might 
have  been  discovered  by  the  manufac- 
turers by  applying  the  proper  tests. 
We  hold  that  it  is  unreasonable  to  as- 
sume that  the  company  not  only  con- 
tracts to  be  responsible  for  its  own 
negligence  but  also  for  that  of  the  man- 
ufacturers.' Concerning  this  decision 
it  is  said  in  the  note  to  Hegeman  v. 
Western  R.  Co.,  64  Am.  Dec.  527,  that 
the  case  was  subsequently  referred  to 
by  the  supreme  court  of  Tennessee  in 
Iron  Co.  v.  Dodson,  7  Lea  [367]  375, 
and  in  Guthrie  v.  Louisville  etc.  R.  Co., 
11  Lea  (Tenn.)  [372,  379],  but  without 
either  approving  or  disaffirming  its 
doctrine." 

1.  Illinois  Cent.  R.  Co.  v.  Phillips, 
49  111.  234,  238.  "Experience  in  the 
manufacture  and  use  of  iron,"  said  Mr. 


Justice  Walker  for  the  court,  in 
this  case,  which  concerned  the  ex- 
plosion of  a  steam  boiler,  "for  the 
various  useful  purposes,  has  taught 
that  one  variety  is  well  suited  to  one 
purpose,  while  another  variety  is  to  an- 
other.  .  .  .  This  being  understood 
by  the  manufacturers  of  steam  boilers 
and  those  engaged  in  repairing  them, 
they  usually  select  the  particular 
quality  suited  to  the  purpose,  which  is 
known  by  the  place  of  its  manufacture. 
Again,  the  manufacturer  has  tests, 
which  are  recognized  by  the  scientific 
world  as  well  as  the  practical  manu- 
facturer, by  which  to  detect  latent  de- 
fects, if  they  exist,  thus  securing  safety 
and  durability.  And  every  day's'  ex- 
perience teaches  that  where  the  proper 
quality  of  iron  has  been  selected  under 
the  usual  tests  with  reasonable  care  by 
skilful  and  experienced  persons,  they 
are  safe  in  their  use  for  practical  pur- 
poses. Knowing  this,  when  an  explo- 
sion has  occurred,  it  is  natural  to  con- 
clude that  there  has  been  negligence  in 
selecting,  testing  or  putting  the  ma- 
terials together,  when  constructed  into 
a  boiler,  or  that  it  has  been  negligently 
used,  bv  subjecting  it  to  too  high  a  de- 
gree of  pressure  by  steam.  It  would, 
therefore,  be  improper  to  state  that  an 
explosion  is  not  prima  facie  evidence 
of  negligence.  But  when  it  is  shown 
that  the  iron  used  in  the  construction 
of  such  a  boiler  is  of  the  kind  usually 
employed,  and  has  been  subjected  to 
and  stood  the  usual  tests,  and  has  been 
used  by  experienced  persons  with  pru- 
dence and  skill,  the  inference  must  be 
drawn  that  the  explosion  occurred  from 
some  latent  defect  not  detected  by  the 
usual  and  proper  tests."  Compare  Pitts- 
burgh etc.  R  Co.f.Thompson,s6Ill.i38.. 
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service  in  which  they  engage,1  yet  this  does  not  mean  that  they 
may  not  repose  confidence  in  the  prudence  and  caution  of  the 
employer,  and  rest  on  the  presumption  that  he  has  also  dis- 
charged his  duty  by  supplying  machinery  free  from  latent  de- 
fects, which  expose  the  employee  to  extraordinary  and  hidden 
perils.* 

Master  Liable  Only  for  Want  of  Reasonable  Care. — But  a  mas- 
ter is  not  liable  to  his  employee  injured  through  a  latent  defect  in 
a  machine  or  appliance  when  the  character  of  the  defect  is  such 
that  its  existence  is  undiscoverable  upon  the  exercise  of  reason- 
able care  by  the  master.3 


1  See  Jennev  Electric  Light  and 
Power  Co.  v.  Murphy,  1 15  Ind.  566. 

3.  Louisville  etc.  R.  Co.  v.  Buck,  116 
Ind.  566,  s.  c,  9  Am.  St.  Rep.  883,  889; 
citing  Indiana  Car  Co.  v.  Parker,  100 
Ind.  181;  Hough  v.  Texas  etc.  R.  Co., 
too  U.  S.  213;  and  further  saying: 
'•While  the  employer  may  expect  that 
the  employee  will  be  vigilant  to  ob- 
serve' and  that  he  will  be  on  the  alert 
to  avoid  all  known  and  obvious  perils, 
even  though  they  may  arise  from  de- 
fective tools  and  machinery  (Atlas  En- 
gine Works  v.  Randall,  100  Ind.  293; 
50  Am.  Rep.  798),  yet  the  latter  is  not 
bound  to  search  for  defects  or  inspect 
the  appliances  furnished  him  to  see 
whether  or  not  there  are  latent  imper- 
fections in  or  about  them  which  render 
their  use  more  hazardous.  These  are 
duties  of  the  master,  and  unless  the  de- 
lects are  such  as  to  be  obvious  to  any 
one  giving  attention  to  the  duties  of  the 
occasion,  the  employee  has  a  right  to 
assume  that  the  employer  has  per- 
formed his  duty  in  respect  to  the  imple- 
ments and  machinery  furnished.  Brad- 
hury  v.  Goodwin,  108  Ind.  2S6;  Little 
Rock  etc.  R.  Co.  v.  Leverett,  48  Ark. 
333;  3  Am.  St.  Rep.  230;  Fort  Wayne 
etc.  R.  Co.  v.  Gildersieeve,  33  Mich. 
133;  Hughes  v.  Winona  etc.  R.  Co.,  27 
Minn.  137;  Wood  on  Master  and  Ser- 
vant, $  376."  Concerning  servants' 
assumption  of  risk  from  dangerous  ma- 
chines, appliances  or  structures,  see 
Scanlon  v.  Boston  etc.  R.  Co.  147 
Mass.  484;  s.  c.  9  Am.  St.  733.  and 
note  736;  Northern  Pac.  R.  Co.  v. 
Herbert,  1 16  U.  S.  642,  648,  et  seq. 

3.  Georgia  etc.  R.  Co.  v.  Nelms,  29 
Cent.  L  J.  (Ga.)  352,  with  comprehen- 
sive note  on  subject  354.  In  this  case  the 
action  was  against  a  railroad  and  bank- 
ing company  by  an  employee,  injured 
while  driving  spikes,  by  the  hammer 
breaking  and  flying  into  pieces.  "This 
case    .   .    .    falls,"  said  Simmons,  J., 


"under  the  law  of  master  and  servant. 
Under  that  law  the  burden  was  upon 
the  plaintiff  to  show  negligence  on  the 
part  of  the  defendant  in  supplying  him 
with  a  defective  hammer.  Before  he 
can  recover  ...  he  must  show 
that  the  hammer  was  defective,  and 
that  the  company  knew  it,  or  could 
have  ascertained  it  by  the  exercise  of 
ordinary  care  and  diligence.  The 
mere  fact  that  the  hammer  was  defect- 
ive, and  that  the  injury  resulted  there- 
from is  not  sufficient  to  authorize  the 
jury  to  infer  negligence  on  the  part  of 
the  company  in  the  purchase  or  selec- 
tion of  those  hammers.  Wood,  in  his 
Law  of  Master  and  Servant,  f)  368,  says: 
'From  the  mere  fact  that  an  injury  "re- 
sults to  a  servant  from  a  latent  defect 
in  machinery  or  appliances  of  the  busi- 
ness, no  presumption  of  negligence  on 
_  the  master's  part  is  raised.  There  must 
be  evidence  of  negligence  connecting 
him  with  the  injury.  The  fact  that  ma- 
chinery had  been  previously  protected, 
or  that  subsequent  to  the  injury  guards 
were  provided  for  it,  is  not  evidence 
from  which  negligence  may  be  inferred. 
The  mere  fact  that  the  machinery 
proves  defective,  and  that  an  injury  re- 
sults therefrom,  does  not  fix  the  mas- 
ter's liability.  Prima  facie  it  is  pre- 
sumed that  the  master  has  discharged 
his  duty  to  the  servant,  and  that  he  was 
not  at  fault.  Therefore  the  servant 
must  ovecome  this  presumption  by 
proof  of  fault  on  the  master's  part, 
either  by  showing  that  he  knew  or 
ought  to  have  known  of  the  defects. 
.  .  .  The  burden  of  proving  negli- 
gence upon  the  part  of  the  master  is 
upon  the  servant,  and  he  is  bound  to 
show  that  the  injury  arose  from  defects 
known  to  the  master,  or  which  he 
would  have  known  by  the  exercise  of 
ordinary  care,  or  that  he  has  failed  to 
observe  precautions  essential  to  the 
protection  of  the  servants,  which  ordi- 
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IV.  MUKiciPAi  Corporation's  Liability  foe — Duty  Concerning- 
Highway  Structures. — A  municipal  corporation,  though  bound  to 
the  duty  of  maintenance  and  repair,  is  not  absolutely  bound  for 
the  soundness  of  the  structures  it  erects  as  part  of  a  public 
highway.1 

Liability  Only  for  Negligence. — It  is  not  an  insurer  against  all 
defects,  latent  as*  well  as  patent,*  but  is  liable  only  for  negligence 
in  the  performance  of  its  duties.3 


nary  prudence  would  have  suggested.' 
The  same  work  (section  382)  says: 
The  servant  seeking  to  recover  for  an 
injury  takes  the  burden  upon  himself  of 
establishing  negligence  on  the  part  of 
the  master  and  due  care  on  his  own 
part,  and  he  is  met  by  two  presump- 
tions, both  of  which  he  must  overcome 
in  order  to  entitle  him  to  a  recovery: 
first,  that  the  master  has  discharged 
his  duty  to  him  by  providing  suitable 
instrumentalities  for  the  business,  and 
in  keeping  them  in  condition,  and  this 
involves  proof  of  something  more  than 
the  mere  fact  that  the  injury  was  caused 
from  a  defect  in  the  machinery,  imposes 
upon  him  the  burden  of  showing  that 
the  master  had  notice  of  the  defect,  or 
that,  in  the  exercise  of  that  ordinary 
care  which  he  is  bound  to  observe,  he 
would  have  known  of  it.  When  this  is 
established,  he  is  met  by  another  pre- 
sumption, the  force  of  which  must  be 
overcome  by  him,  and  that  is  that  he 
assumed  all  the  usual  and  ordinary 
hazards  of  the  business.'  Mr.  Thomp- 
son, in  his  work  on  Negligence,  p.  1053, 
y  48,  uses  the  following  language:  'In 
an  action  by  an  employee  against  his 
employer  for  injuries  sustained  by  the 
former  in  the  course  of  his  employ- 
ment, from  defective  appliances,  the 
presumption  is  that  the  appliances  were 
not  defective,  and  when  it  is  shown  that 
they  were,  then  there  is  a  further  pre- 
sumption that  the  employer  had  no 
notice  or  knowledge  of  this  fact  and 
was  not  negligently  ignorant  of  it.'  See 
also  Pierce  R.  R.  382.  ...  We 
cannot  hold — for,  in  our  opinion,  it  is 
not  the  law — that  an  employer  is  liable 
to  a  servant  when  he  furnishes  him 
with  an  axle,  a  wagon,  a  saw,  a  ham- 
mer, or  any  other  tool  which  appears 
to  be  first  clase,  and  which  subse- 
quently, by  some  latent  defect,  breaks 
and  injures  the  servant.  If  such  were 
the  law,  every  farmer,  contractor  or 
other  employer  would  be  liable  to  his 
employee  when  he  furnished  him  tools 
and  they  broke  and  injured  him  on  ac- 
count of  some  latent  defect  which  could 


not  be  ascertained  by  the  exercise  of 
ordinary  care." 

1.  This  must  be  admitted  to  be  the 
the  general  doctrine  of  the  authorities- 
on  this  question,  according  to  Rapho  v. 
Moore,  68  Pa.  St.  404,  408. 

a.  See  2  Thomp.  on  Negl.,  796. 

3.  Agnew,  J.,  in  Rapho  v.  Moore, 
68  Pa.  St.  404,  408,  where  it  is  further 
remarked:  "Hence  it  is  said  in  Shear. 
&  Redf.  on  Negligence,  y  148,  as  the 
result  of  the  authorities,  that  when  the 
defect  in  a  lawful  structure  is  latent, 
or  is  the  work  of  a  wrongdoer,  either 
express  notice  of  it  must  be  brought 
home  to  the  corporation,  or  the  defect 
must  be  so  notorious  as  to  be  evident  to 
all  who  have  occasion  to  pass  the  place 
or  to  observe  the  premises;  in  which 
case  the  corporation  is  charged  without 
[with]  construative  notice,  being  in  fault 
for  not  knowing  the  fact.  Id.,  y  407. 
But  what  is  negligence  is  itself  a  ques- 
tion in  each  case,  and  must  always  de- 
pend on  its  peculiar  circumstances. 
'Great  danger  demands  higher  vigilance 
and  more  efficient  means  to  secure 
safety.  Where  the  peril  is  small,  less 
will  suffice.'  Frankford  etc.  Tp.  Co.  z>. 
Phila.  etc.  R.  Co.,  54  Pa.  St.  320.  'The 
degree  of  care  having  no  legal  stand- 
ard, but  being  measured  by  the  facts 
that  arise,  it  is  reasonable  such  care 
must  be  required  as,  it  is  shown,  is  ordi- 
narily sufficient  under  similar  circum- 
stances to  avoid  the  danger  and  secure 
the  safety  needed.'  Id.  Applying  these 
principles  here,  it  may  be  asked  what 
structure  more  important,  in  view  of  the 
safety  of  life  and  property,  can  be  well 
imagined  than  such  a  bridge  as  this 
having  a  span  of  fifty-two  feet,  crossing 
from  ten  to  twelve  feet  above  the  stream 
whose  water  is  middle  deep  ?  The  acci- 
dent itself  is  evidence  of  its  important 
character.  The  plaintiffs  wagon  was 
overturned  in  the  fall,  the  body  crushed, 
the  load  of  wheat  fell  underneath  it 
into  the  stream,  and  one  of  the  horses 
was  killed.  As  remarked  by  our  brother 
Read:  'A  bridge  looks  fair  till  it  breaks 
down;  it  is  not  like  a  pit  which  you 
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V.  Is  Goods  Sold — In  General. — Whenever  an  article  sold  has 
some  latent  defect  which  is  known  to  the  seller,  but  not  to  the 
purchaser,  the  former  is  liable  for  this  defect  if  he  fails  to  dis- 
close his  knowledge  on  the  subject  at  the  time  of  the  sale.  If 
his  knowledge  is  proved  by  direct  evidence,  his  responsibility 
rests  upon  the  ground  of  fraud.  But  there  are  cases  in  which 
the  probability  of  knowledge  on  the  part  of  the  vendor  is  so 
strong  that  the  courts  will  presume  its  existence  without  proof; 
and  in  these  cases  the  vendor  is  held  responsible  upon  an  im- 
plied warranty.  The  only  difference  between  these  two  classes  of 
cases  is,  that  in  one  the  scienter  is  actually  proved,  while  in  the 
other  it  is  presumed.1 


can  see  and  avoid.'  'In  practice  it  is 
used  up  to  the  last  moment'  Hum- 
phreys v.  Armstrong,  56  Pa.  St.  204. 
Hence  such  a  structure  demands  con- 
stant vigilance  to  guard  and  preserve  it. 
Therefore,  where  a  bridge  is  old,  having 
stood  far  the  length  of  time  the  timbers 
composing  it  are  accustomed  to  last, 
and  when  it  may  be  reasonably  ex- 
pected that  decay  has  set  in,  it  is  negli- 
gence to  omit  all  proper  precautions 
to  ascertain  its  true  condition.  Nor 
will  mere  appearance  in  such  a  case 


and  replace  old  planks  by  new,  where 
necessary.  In  the  following  month  the 
accident  took  place  by  which  the  plain- 
tiff's horse  was  injured  in  passing  over 
the  bridge.  The  cause  of  the  casualty 
was  that  one  of  the  timbers  was  rotten 
at  the  center.  This  defect  could  only 
be  discovered  by  cutting  the  timber  in 
two.  It  was  held  that  the  defendants 
were  guilty  of  no  negligence,  and  that 
the  plaintiff  was  not  entitled  to  recover. 
Barnard,  P.  J.  said:  "To  establish  a 
liability  upon  the  part  of  the  defend- 


.  excuse  the  neglect.    It  is  a  matter  of  ants  they  must  have  neglected  to  repair 


common  knowledge  that  invisible  de- 
fects may,  and  under  such  circum- 
stances probably  do,  exist;  that  either 
wet  or  dry  rot  may  set  in  and  not  be  visi- 
ble, and  therefore  should  be  sought. for. 
But  no  one  of  ordinary  intelligence 
would  think  of  seeking  for  an  inward 
and  invisible  defect  by  merely  inspect- 

.ing  the  surface  of  the  wood.  This  be- 
ing the  case,  it  is  clearly  the  duty  of  the 
supervisors,  having  thus  reason  to  be- 
lieve that  defects  may  exist,  to  call  to 
their  assistance  those  whose  skill  will 
enable  them  to  ascertain  the  true  state 
of  the  structure,  and  determine  the 

.  question  of  its  safety.  Without  doing 
this  much  at  least,  their  duty  to  the 
public  is  not  performed.  Mot  to  do  it 
is  therefore  negligence,"  etc. 

Defect  Not  Disclosed  by  Close  Exami- 
nation.— But  in  Hicks  v.  Chaffee,  13 
Hun  (N.  Y.)  293,  the  defendants,  com- 
missioners of  highways,  were  notified 
that  a  bridge  was  unsafe.  No  par- 
ticular defect  was  pointed  out.  Within 
a  week  afterwards  the  commissioners, 
in  company  with  an  experienced  bridge 
builder,  examined  the  bridge  carefully 
from  above  and  below,  taking  off  the 
planks  and  testing  the  timber,  but  could 
discover  no  symptom  of  decay. 
Shortly  after,  they  caused  another  ex- 
perienced bridge  builder  to  examine  it, 


926 


the  defective  bridge  in  question,  after 
notice  of  its  condition,  with  reasona- 
ble and  ordinary  care  and  dili- 
gence. They  must  have  in  their 
hands  funds  with  which  to  make 
the  repair,  or  they  must  have  the 
power  lawfully  to  raise  such  funds,  if 
the  defect  continue  sufficiently  long. 
Ignorance  of  the  defect  is  of  itself  neg- 
ligence." But  according  to  the  same 
opinion  (p.  294),  there  "is  no  absolute 
undertaking  or  guaranty  upon  the  part 
of  the  defendants  that  the  bridge 
should,  at  all  times  and  under  all  cir- 
cumstances, be  in  proper  condition.  A 
reasonable  degree  of  watchfulness  in 
ascertaining  its  condition  from  time  to 
time,  and  preventing  its  dilapidation,  is 
all  that  is  required  by  law  of  them. 
(Barton  v.  Syracuse,  36  N.  Y.  57;  Mc- 
Carty  v.  Syracuse.  46  N.  Y.  194; 
Hover  v.  Barkhoof,  44  N.  Y.  113.)  A 
close  examination  by  one  of  the  com- 
missioners and  two  bridge  builders 
failed  to  disclose  the  defect,  and  did  dis- 
close an  apparently  strong  timber.  To 
hold  that  the  defendants,  under  such 
circumstances,  are  liable  for  a  defect 
which  no  examination,  short  of  a 
destruction  of  the  bridge  itself,  would 
show,  is  to  make  the  defendants  in- 
surers of  all  structures." 

1.  Hoe  *.  Sanborn,  21  N.  Y.  552; 
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Exception  to  General  Doctrine. — It  is,  indeed,  laid  down  as  a 
broad  general  doctrine  that  the  vendor  of  personal  property  is 
not  liable  for  defects  of  any  kind  in  the  thing  sold,  unless  there 
is  an  express  warranty  or  fraud  in  the  seller.1  But  to  such  state- 
ment there  are  exceptions*  in  the  various  instances  of  implied 
warranties,  and  in  regard  to  latent  defects,  at  least  in  unspecified 
chattels. 

Manufacturer's  Warranty  Against. — Thus  a  manufacturer  who 
sells  goods  of  his  own  manufacture  impliedly  warrants  that  they 
are  free  from  any  latent  defect  growing  out  of  the  process  of 
manufacture,  though  he  is  not  liable  for  any  latent  defect  in  the 
material  which  he  is  not  shown,  and  cannot  be  presumed  to  have 
known.8 

No  Warranty  by  Dealer  Against. — But  there  is  no  implied  war 
ranty  against  a  latent  defect  in  manufactured  goods  sold  by  a 
merchant  who  is  not  a  manufacturer,  as  where,  in  a  sale  by  sample, 


s.  c,  78  Am.  Dec.  163,  165,  stating  that 
the  rule  given  in  the  first  sentence  of 
the  text  is  "a  universal  doctrine,  founded 
upon  the  plainest  principles  of  natural 
justice."  This  passage  is  quoted  in 
Hadley  v.  Clinton  County  Importing 
Co.,  13  Ohio  St.  502;  8.  c,  82  Am.  Dec. 
454,  461.  The  subject  of  latent  defects 
in  goods  sold,  as  it  stood  at  the  time, 
was  discussed  in  an  article  in  13  Cent. 
L.  J.  201. 

Statutory  Warranty  Against. — Under 
the  code  of  Georgia  the  vendor  of 
chattels  warante  that  he  knows  of 
no  latent  defect  undisclosed.  Ga. 
Code,  $  2650,  sub-sec.  3.  And 
this  provision  has  been  applied 
where  the  vendor,  who  had  owned 
a  mare  three  years,  stated,  on  sell- 
ing her,  that  her 'shortness  of  breath  was 
caused  by  epizootic,  when  in  fact  it  was 
caused  by  another  disease,  the  "bel- 
lows," which  soon  rendered  her  worth- 
less. Perdue  v.  Harwell,  80  Ga.  150.  153. 

Wnat  does  not  oonstltute  a  defect  in  a 
steam  chest  is  not  latent,  so  as  to  be 
covered  by  an  express  warranty,  when 
it  is  readily  discovered  by  taking  off 
the  cover.  Drew  v.  Edmunds,  60  Vt 
401;  s.  c,  6  Am.  St.  Rep.  122, 124. 

1.  Kingsbury  v.  Taylor,  29  Me.  508; 
s.  c,  50  Am.  Dec.  607. 

3.  Rodgers  v.  Niles,  11  Ohio  St. 
48.53- 

8.  Hoe  v.  Sanborn.  21  N.  Y.  552;  s.  c, 
78  Am.  Dec.  163,  171,  175.  In  regard 
to  the  first  part  of  the  statement  of 
the  text,  it  is  said  in  this  case,  that  this 
•  exception  to  the  general  rule  of  caveat 
■  emptor  "has  been  recognized  in  several 
-cases,  but  with  some  hesitation  and  un- 


certainty;" though  in  "regard  to  the 
justness  of  this  exception,  it  would 
seem,  aside  from  authority,  scarcely 
possible  to  doubt.  If  the  vendor  can 
be  proved  to  have  had  knowledge  of 
the  defect,  and  failed  to  disclose  it,  all 
agree  he  is  liable.  Is  it  not  reasonable 
to  presume  that  he  who  made  a  thing 
which  has  a  defect  arising  solely  from 
the  manner  in  which  it  is  made,  is  cog- 
nizant of  that  defect?  Where  the 
vendor  has  manufactured  the  article 
with  his  own  hands,  the  inference  of 
knowledge  would  plainly,  in  many 
cases,  be  strong  enough  to  charge  him, 
even  in  an  action  for  fraud.  But  if  the 
manufacturing  is  done  by  agents,  the 
general  principles  of  law  would  hold 
the  principal  responsible  for  those 
whom  he  employs.  Wherever  the 
vendor,  therefore,  has  himself  manu- 
factured the  article  sold,  or  procured  it 
to  be  done  by  others,  if  honesty  and 
fair  dealing  are  ever  to  be  enforced  by 
law,  a  warranty  should  be  implied. 
.  .  .  But  for  ".  .  .  [the]  hostility 
to  all  implied  warranties,  as  to  quality, 
it  never  could  have  been  doubted  that 
where  one  sells  an  article  of  his  own 
manufacture,  which  has  a  defect  pro- 
duced by  the  manufacturing  process  it- 
self, the  seller  must  be  presumed  to 
have  had  knowledge  of  such  defect, 
and  must  be  holden,  therefore,  upon  the 
most  obvious  principles  of  equity  and 
justice,  unless  he  informs  the  pur- 
chaser of  the  defect,  to  indemnify  him 
against  it."  To  like  effect,  see  Hoult  v. 
Baldwin.  67  Cal.  610;  and  as  to  sale  of 
seeds,  White  v.  Miller,  71  N.  Y.  118; 
s.  c,  27  Am.  Rep.  13,  17. 
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both  the  sample  and  the  bulk  of  the  goods  contain  such  defect, 
which  is  unknown  and  undiscoverable  by  examination ;  and  evi- 
dence is  inadmissible  to  show  that  by  the  usage  of  merchants  the 
seller  is  responsible  therefor.1 

Warranty  of  Fitness  as  Related  to  That  Against  Latent  Defects. 
— The  doctrine  of  a  warranty  against  latent  defects  is  frequently 
connected  with  the  warranty  of  fitness  for  a  particular  purpose. 
Thus  it  has  recently  been  held  in  England  that  upon  a  sale  of 
goods  by  sample  from  a  manufacturer  there  is  an  implied 
warranty  that  they  will  be  of  the  quality  suitable  for  the  purposes 
for  which  they  are  bought,  to  cover  any  latent  defects  which  are 
not  apparent  in  the  proper  examination  of  the  sample.* 


But  compare  Rodgers  v.  Niles,  n 
Ohio  St.  43,  55,  56;  Cunningham  v. 
Hall,  4  Allen  (Mass  )  268,  274;  Randall 
v.  Newson,  L.  R.,  2  Q^B.  D.  102,  no; 
s.  c,  19  Eng.  Rep.  243,  250. 

1.  Dickinson  v.  Gay,  7  Allen  (Mass.) 
29;  s.  c,  83  Am.  Dec.  656,  658.  Corn- 
fare,  to  like  effect,  as  to  general  doc- 
trine, Bragg  v.  Morrill,  49  Vt.  45;  s.  c, 
24  Am.  Rep.  102,  104,  and  note. 

Compare,  generally,  as  to  false  pack- 
ing, Barnard  v.  Kellogg,  10  Wall.  (U. 
S.)  383.  388  89. 

2.  Drummond  v.  Vanlngen,  L.  R., 
12  A  pp.  Cas.  284;  s.  c.  38  Eng.  Rep. 
380.  In  this  case  cloth  merchants 
ordered  of  cloth  manufacturers,  worsted 
coatings  which  were  to  be  in  quality 
and  weight  equal  to  samples  previously 
furnished  by  the  manufacturers  to  the 
merchants.  The  object  of  the  mer- 
chants was,  as  the  manufacturers 
knew,  to  sell  the  coatings  to  clothiers 
or  tailors.  The  coatings  supplied  cor- 
responded in  every  particular  with  the 
samples,  but,  owing  to  a  certain  defect, 
were  unmerchantable  for  purposes  for 
which  goods  of  the  same  general  class 
had  previously  been  used  in  the  trade. 
The  same  defect  existed  in  the  samples, 
but  was  latent  and  was  not  discover- 
able by  due  diligence  upon  such  in- 
spection as  was  ordinary  and  usual 
upon  sales  of  cloths  of  that  class.  The 
Earl  of  Selborne  said:  ''I  think  it 
sufficient  to  say,  that  while  the  doctrine 
of  implied  warranty  ought  not  to  be  un- 
reasonably extended  so  as  to  require 
manufacturers  to  be  conversant  with  all 
the  specialties  of  all  trades  nnd  business 
which  they  do  not  carry  on,  but  for  the 
purposes  of  which  goods  may  be  or- 
dered from  them,  yet  I  think  it  does  ex- 
tend to  such  a  case  as  the  present,  if 
the  goods,  being  of  a  class  known  and 
understood,  between    merchant  and 


manufacturer,  as  in  demand  for  a  par- 
ticular trade  or  business,  and  being 
ordered  with  a  view  to  that  market,  are 
found  to  have  in  them,  when  supplied, 
a  defect,  practically  new,  not  disclosed 
by  the  samples  but  depending  on 
the  method  of  manufacture,  which  ren- 
ders them  unfit  for  the  market  for 
which  they  were  intended.  If  it  would 
be  unreasonable,  on  the  one  hand,  to 
expect  from  the  manufacturer  a  more 
exact  knowledge  than  in  the  ordinary 
course  of  business  would  be  likely  to 
reach  him  of  the  processes  and  modes 
of  treatment  through  which  manufact- 
ured goods  may  pass,  in  the  hands  of 
the  merchant  or  his  customers  before 
being  adapted  to  their  ultimate  uses,  it 
would  be  not  less  unreasonable  to  ex- 
pect from  the  merchant  an  exact 
knowledge,  not  only  of  the  sort  of  arti- 
cle which  he  wants,  but  also  of  the 
processes  by  which  it  is  to  be  manu- 
factured. He  has  a  right  to  presume 
that  the  manufacturer  understands  his 
own  business,  and  will  use  such  meth- 
ods as  will  be  proper  to  produce  a 
good  article  of  the  kind  ordered.  The 
burden  of  ascertaining  beforehand  that 
this  can  be  done,  or  how  it  is  to  be 
done,  does  not  rest  upon  him."  Lord 
Herschell  relied,  as  to  warranty  of  fit- 
ness and  merchantability,  upon  Jones 
v.  Bright,  5  Bing.  533,  and  Jones  r. 
Just,  L.  R.,  3  B.  197,  and  as  to  the 
extension  of  the  warranty  of  merchant- 
ability to  sales  by  sample,  upon  Mody 
v.  Greyson,  L.  R.,  4  Ex.  40. 

Concerning  warranty  of  fitness  in  its 
relation  to  latent  defects,  see  Pease  v. 
Sabin,  38  Vt.  432;  s.  c,  91  Am.  Dec. 
364,  and  note  365;  Bragg  v.  Morrill, 
49  Vt.  45;  s.  c,  24  Am.  Rep.  102,  103, 
104,  and  note;  Rodgers  v.  Niles,  11 
Ohio  St.  48.  54,  55;  Leopold  v.  Van 
Kirk,  27  Wis.  152,  156;  Downing  v. 
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Patent  Defects. — A  general  warranty  does  not  usually  extend 
to  defects  apparent  on  simple  inspection,  requiring  no  skill  to 
discover  them,  nor  to  defects  known  to  the  buyer,  but  the  war- 
ranty may  be  so  expressed  as  to  protect  the  buyer  against  con- 
sequences growing  out  of  a  patent  defect.1 

Executory  Contracts. — Acceptance  of  property,  manufactured 
under  an  executory  contract,  by  the  vendee,  after  a  full  and  fair 
opportunity  of  inspection,  estops  him,  in  the  absence  of  fraud, 
from  thereafter  raising  any  objections  as  to  visible  defects  and 
imperfections,  whether  discovered  or  not,  unless  such  delivery 
and  acceptance  were  accompanied  by  some  warranty  of  quality 
manifestly  intended  to  survive  acceptance.8 

Dearborn,  77  Me.  457,  458;  Hoult  v. 
Baldwin,  67  Cal.  610,  and  note  443; 
Cunningham  v.  Hall,  4  Allen  (Mass.) 
268,  274;  Randall  v.  Newson,  L.  R.,  2 
B.  102,  109;  s.  c,  19  Eng.  Rep.  243, 
249.  Consult  also  article  on  Implied 
Warranty  of  Fitness  of  a  Chattel,  17 
Am.  L.  Rev.  423  (1883). 

Rescission  on  Discovery  of. — A  person 
who  purchases  by  sample,  a  chattel  in- 
tended for  a  particular  purpose,  known 
to  the  seller,  may,  even  after  accept- 
ance, rescind  the  sale  on  discovering  a 
latent  defect.  Hudson  v.  Roos,  40  N. 
W.  Rep.  (Mich.)  467. 

1.  Storrs  v.  Emerson,  72  Iowa  390, 
391 ;  holding,  accordingly,  that  an  ex- 
press warranty  against  all  unsoundness 
protected  the  buyer  of  a  span  of  horses 
against  defects  arising  from  diseases  of 
the  kidneys  or  spine,  where  these  de- 
fects were  not  apparent  to  the  eye, 
although  symptoms  of  the  disease 
were  apparent,  if  they  were  not  known 
to  the  buyer  as  such.  Concerning  war- 
ranty in  its  relation  to  patent  defects, 
see  further  Kenner  v.  Harding,  85  111. 
264;  s.  c,  28  Am.  Rep.  615;  Tabor  v. 
Peters,  74  Ala.  90;  s.  c,  49  Am.  Rep. 
804;  Mickley  v.  Parsons,  66  Iowa  63; 
s.  c,  55  Am.  Rep.  261,  262;  President 
of  Connersville  v.  Wadleigh,  7  Blackf. 
(Ind.)  102;  s.  c,  41  Am.  Dec.  214,  216. 

2.  Steeder  v.  Bleistein,  29  Cent.  L.  J. 
449;  N.  Y.  Ct.  App.  October  8th,  1880; 
citing'  Reed  v.  Randall,  29  N.  Y.  358; 
Gaylord  Mfg.  Co.  v.  Allen,  53  N.  Y. 
Sis;  Gurney  v.  Atlantic  etc.  R.  Co.,  sS 


N.  Y.  358;  Norton  v.  Drevfuss,  106  N. 
Y.  90;  Coplay  Iron  Co.  t>.  fcope,  108  N. 
Y.  232;  Brown  v.  Foster,  10$  N.  Y. 
387;  and  further  remarking:  "The 
general  rule  that  acceptance  of  prop- 
erty manufactured  under  an  executory 
contract  by  the  vendee  precludes  him 
from  subsequently  claiming  damages 
for  defects  in  such  property,  is  element- 
12  C.  of  L.— 59  9 


ary.  It  is  also  well  settled  that  a  war- 
ranty, even  in  an  executed  contract,  does 
not  extend  to  known  defects.  (Schuy- 
ler v.  Russ,  2  Caines  (N.  Y.)  202; 
Jennings  v.  Chenango  etc.  Ins.  Co.,  i 
Denio(N.  Y.)  7s;  Bennett  v.  Buchan. 
76  N.  Y.  386;  Day  i\  Pool,  52  N.  Y. 
416;  Parks  v .  Morris  etc.  Tool  Co.,  54 
N.  Y.  586;  Van  Sc'noick  v.  Niagara 
etc.  Ins.  Co.,  68  N.  Y.  434);  and  for 
obvious  reasons  fraud  in  respect  to  the 
quality  and  condition  of  property  sold 
cannot  be  predicated  of  defects  which 
were  visible,  and  known  to  the  party 
alleged  to  have  been  defrauded.  .  .  . 
The  claim  here  [as  to  a  contract  with  a 
lithographic  printer  in  colors  and  oth- 
erwise to  get  out  an  edition  of  a  book 
called  'Studies  of  Birds  of  North 
America,']  is,  however,  that  there  was 
an  implied  warranty  of  the  quality  of 
the  material  to  be  used,  and  the  char- 
acter of  the  work  to  be  done,  which 
survived  the  acceptance  of  the  prop- 
erty sold,  and  gave  a  right  of  action  for 
defects  subsequently  discovered  in  such 
property  .  .  .  The  action  must 
.  .  .  be  supported,  if  it  can  be  held 
to  lie  at  all,  upon  the  claim  of  warranty 
to  be  implied  from  the  description  of 
the  work  contained  in  the  contract. 
We  entertain  no  doubt  that  this 
was  an  executory  contract  for  the  man- 
ufacture and  sale  of  personal  property, 
which,  upon  performance  by  the  ven- 
dor, entitled  the  vendee  to  an  oppor- 
tunity of  inspection,  and  the  right  to 
accept  or  reject  such  property  as  he 
should  determine   after  examination. 

The  rule  stated  in  Norton  v. 
Dreyfuss  [106  N.  Y.  90],  assuming 
that  there  was  no  fraud  inducing  the 
acceptance,  was  'that  the  acceptance  by 
the  vendee  of  articles  manufactured  for 
him  under  an  executory  contract,  after 
an  opportunity  to  examine  them,  pre- 
cludes him  from  raising  any  question 
•20 
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Remedy  on  Divergence  from  Description. — The  buyer  may  ac- 
cept an  article  sold  with  a  warranty  though  he  may  know  it  is 
not  such  as  is  warranted,  and  may  recover  damages  for  the 
breach.  But  if  there  be  no  warranty,  and  the  article  tendered  be 
not  such  as  is  described  in  the  contract,  and  this  be  known  to  the 
purchaser,  he  must  either  refuse  it  and  rescind  the  contract  or 
accept  it  and  abide  by  the  agreement.  If,  however,  the  property 
be  not  such  as  is  described,  and  the  defect  be  such  as  cannot  be 
discovered  by  the  exercise  of  reasonable  care,  and  the  buyer  do 
not  discover  it  until  he  has  made  such  disposition  of  the  property 


as  to  defects  or  imperfections  which 
were  visible  and  capable  of  discovery 
on  inspection,  unless  there  is  a  warranty 
of  their  quality,  which  was  intended  to 
survive  their  acceptance  and  give  the 
vendee  further  time  for  trial  and  exam- 
ination.' After  quoting  from  Gurney  v. 
Atlantic  etc.  R.  Co.,  58  N.  Y.  «8; 
from  Coplay  Iron.  Co.  v.  Pope,  108  N. 
Y.  232;  and  as  peculiarly  applicable  to 
the  case  under  consideration,  the  opin- 
ion of  Chief  Judge  Church,  in  Dutch- 
ess Co.  v.  Harding,  49  N.  Y.  321;  and 
distinguishing  Day  v.  Pool,  52  N.Y.  416; 
and  stating  the  rulings  in  Muller  v.  Eno, 
14  N.  Y.  597;  and  Brigg  v.  Hilton,  99 
N.  Y.  529;  it  was  further  said  :  "  We 
think  the  authorities  are  uniform  to  the 
effect  that  a  deliberate,  intelligent  and 
intentional  acceptance  of  property, 
manufactured  under  an  executory  con- 
tract of  sale,  after  inspection,  precludes 
the  vendee  from  claiming  damages  for 
any  visible  or  discernible  defect  in  the 
property  sold.  The  acceptance  dis- 
closed by  this  case  is  not  one  to  be  in- 
ferred from  the  receipt  of  the  property 
without  objection,  but  is  founded  upon 
an  actual  inspection  made  with  the  view 
of  determining  the  question  whether 
the  property  should  be  received  as  a 
performance  of  the  contract  or  not. 
We  think  the  acceptance  was  unequiv- 
ocal, with  a  full  understanding  on  the 
plaintiff  [who  was  the  author  and 
editor  of  the  work  in  question]  of  its 
design  and  effect.  The  inspecUon  of 
the  goods  was  invited  for  the  purpose 
of  obtaining  authority  to  deliver  the 
goods,  on  behalf  of  the  plaintiff,  to  the 
parties  who  had  contracted  to  print  and 
bind  the  plates  into  books  for  him.  The 
goods  were  clearly  accepted  for  this 
purpose,  and  they  were  immediately 
handed  over  to  those  parties  for  the 
performance  of  the  work  they  had  con- 
tracted to  do  upon  them.  The  plaintiff 
well  understood  this  purpose,  and 
treated  the  contract  of  the  defendant's 
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testator  [who  was  the  lithographic 
printer  before  mentioned]  as  having 
been  performed  by  assuming  the  owner- 
ship and  control  of  the  property  there- 
after; directing  the  style  and  mode  of 
binding,  and  making  sales  of  the  books 
thus  bound,  and  requiring  their  deliv- 
ery to  his  vendees  for  a  period  of  nearly 
a  year  after  such  acceptance.  Under 
such  circumstances  he  is  not  at  liberty 
to  claim  that  there  was  no  acceptance  of 
the  property  sold,  or  to  claim  damages 
for  defects  in  the  articles  so  accepted. 
Brown  v.  Foster  [108  N.  Y.  387]  i»/ra, 
Lilleywhite  v.  Devereux,  15  Meas.  & 
W.  285.  The  facts  of  this  case  bring  it 
clearly  within  the  authorities  cited. 
The  ground  upon  which  any  claim 
of  warranty  can  be  founded*  relates 
solely  to  the  description  of  propertv 
contained  in  the  contract  of  sale,  ft 
refers  only  to  those  qualities  which  were 
readily  discernible  upon  inspection,  and 
was  not  collateral  to,  but  a  necessary 
part  of,  the  contract  of  sale,  and  affords 
no  ground  for  the  inference  that  any  war- 
ranty was  intended  which  should  sur- 
vive the  acceptance  cf  the  property." 

Goods  Not  Properly  Packed,  etc. — Ac- 
cordingly where  goods  are  sold  by  sam- 
ple without  any  representation  as  to 
their  condition,  and  are  accepted  and  re- 
tained by  the  purchaser,  the  facts  that 
they  are  not  properly  packed,  and  that 
the  brands  on  the  cases  have  been 
effaced,  constitute  no  defence  to  an  ac- 
tion on  the  price,  as  the  defects  com- 
plained of  are  patent  on  first  inspection. 
Bolles  v.  Valentine,  2  N.  Y.  Supp.  710, 
711. 

Tiles  Melting  In  the  Furnace. — Where, 
however,  one  manufacturer  made  tiles 
for  others  under  a  contract  that  they 
were  to  be  skilfully  made  and  of  extra 
materials,  and  that  they  w"ould  with- 
stand the  heat  of  the  furnaces  of  the 
parties  supplied,  such  contract  being 
entered  into  with  knowledge  that  they 
were  to  be  subjected  to  the  greatest 
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that  he  cannot  return  it  to  the  seller,  then  he  may  recover  his 
<lamages  by  reason  of  the  seller's  failure  to  comply  with  the 
terms  of  his  contract.1 

Fraudulent  Concealment  of  Latent  Defect. — It  is  sometimes 
broadly  said  that  where  a  vendor  sells  property  having  a  latent 
•defect,  of  which  he  knows,  but  which  he  fails  to  disclose  to  the 
vendee,  knowing  that  the  latter  is  acting  upon  the  supposition 
that  no  such  fact  exists,  he  is  guilty  of  a  fraud,  and  the  fraud 
may  be  pleaded  as  a  defence  to  an  action  for  the  price  of  the 
property.*  But  it  has  been  very  properly  pointed  out  that 
though,  doubtless,  "  the  cases  in  which  it  was  held  that  a  vendor 
was  bound  to  disclose  a  latent  and  material  defect  in  the  thing 
sold,  known  to  him  and  unknown  to  the  vendee,  were  each  of 
them  correctly  decided ; "  yet  the  error  has  been  in  deducing  a 
general  rule  of  law  applicable  in  all  cases  of  a  like  character,  from 
the  evidence  in  a  particular  case.  The  better  doctrine  upon  the 
subject  would  appear  to  be  that  the  omission  to  disclose  a  latent 
and  material  defect,  known  to  the  vendor  and  unknown  to  the 
vendee  is  merely  evidence  of  fraud,  the  effect  of  which  the  cir- 
•cumstances  may  strengthen  or  destroy.8 

A  vendor  is  liable  for  a  fraudulent  concealment  of  a  latent  de- 
fect where  he  sells  cattle  at  a  sound  price,  knowing  that  they 


heat,  and  that  great  damage  would  re- 
sult if  they  proved  defective,  but  they 
were  not  made  as  agreed,  and  soon 
melted  in  the  furnace,  it  was  held  that 
the  defects  being  latent,  the  implied 
warranty  that  the  tiles  were  reasonably 
fit  for  the  purpose  for  which  they  were 
made  survived  the  acceptance  and  con- 
stituted a  good  defence  and  counter 
claim  to  an  action  for  the  price.  Web- 
ber v.  Demuth,  3  N.  Y.  Supp.  658. 

1.  Parks  v.  O'Connor,  70  Tex.  377, 
389,390. 

2.  Cecil  v .  Spurger,  32  Mo.  462;  s.  c, 
82  Am.  Dec.  140,  141;  «7««^McAdams 
v.  Cates,  24  Mo.  223;  Barron  v.  Alex- 
ander, 27  Mo.  530.  It  has  also  been  de- 
clared that  where  the  unsoundness  is 
latent,  that  is,  such  as  could  not  be  dis- 
covered by  the  exercise  of  ordinary 
diligence,  mere  silence  on  the  part  of 
the  vendor  is  sufficient  to  establish  the 
-deceit,  provided  he  knows  of  the  un- 
soundness; for  as  the  thing  is  not  what 
it  appears  to  be,  and  diligence  does  not 
■enable  the  purchaser  to  discover  its  un- 
soundness, he  is  deceived  unless  the 
fact  is  disclosed ;  so  that  in  such  a  case 
without  what  the  law  considers  laches 
on  the  part  of  the  purchaser,  the  deceit 
is  accomplished  by  the  sufpressio  vert. 
Brown  v.  Gray,  6  Jones  (N.  Car.)  L. 
103;  s.  c,  72  Am.  Dec.  563.  Concern- 
ing concealment  and  misrepresenta- 


tion of  material  facts  in  general,  and 
contagious  disease  of  animal  in  par- 
ticular, see  Wintz  v.  Morrison,  17  Tex. 
172;  s.  c,  67  Am.  Dec.  658;  and  notes 
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3.  Hadley  *.  Clinton  County  Im- 
porting Co.,  13  Ohio  St.  502;  s."  c,  82 
Am.  Dec.  454,  462.  It  is  further  said 
in  this  case  (82  Am.  Dec.  459)  that 
"good  sense  and  the  law  will  more 
readily  authorize  the  finding  that  there 
was  an  obligation  to  disclose  a  latent, 
intrinsic  defect  in  the  article  sold,  more 
peculiarly  in  the  knowledge  of  the 
vendor,  than  extrinsic  facts  affecting  its 
value,  as  to  which  the  means  of  knowl- 
edge are  equally  accessible  to  both  par- 
ties. The  important  point  in  any  case 
where  there  is  a  material  latent  defect, 
known  to  the  vendor  and  unknown  to 
the  vendee,  is  whether,  under  the  cir- 
cumstances, the  omission  to  disclose  it 
constituted  a  fraud.  It  may  or  may 
not,  under  the  circumstances,  be  a 
fraudulent  act  giving  a  right  of  action 
for  deceit.  Whether  it  be  so  is,  at  least, 
generally,  a  question  of  fact  upon  which 
the  jury  should  be  allowed  to  pass,  and 
as  the  diversity  in  the  circumstances  is 
infinite,  and  any  rules  to  aid  the  jury  in 
their  enquiry  apply  to  classes  of  cases, 
care  should  be  taken  that  the  circum- 
stances of  the  case  show  that  it  may 
properly  fall  under  the  class  to  which 
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have  Texas  fever  or  any  other  disease  affecting  their  value  for 
the  purposes  for  which  they  are  being  bought,  if  the  disease  is 
not  easily  detected  by  those  who  have  had  no  experience  with 
it,  and  if  the  seller  does  not  disclose  his  knowledge  to  the 
vendee.1 

Evidence  Concerning  Fraud. — While  a  written  contract  for  the 
sale  of  goods  by  sample  cannot  be  shown  by  oral  evidence  to 
be  made  with  warranty  when  none  is  set  out  in  the  contract,  yet 
the  statements  of  the  broker  falsely  recommending  the  quality 
of  the  article,  the  defects  of  which  cannot  be  assumed  to  be  pat- 
ent instead  of  latent,  are  admissible  to  show  that  the  sale  was 
fraudulently  procured.* 


the  rule  given  in  [the]  charge  to  the 
jury  applies." 

1.  Grigsby  v.  Stapleton,  94  Mo.  423. 
"Caveat  emptor"  says  Black,  J.,  in 
this  case,  "is  the  general  rule  of  the 
common  law.  If  defects  in  the  prop- 
erty sold  are  patent  and  might  be  dis- 
covered by  the  exercise  of  ordinary  at- 
tention, and  the  buyer  has  an  oppor- 
tunity to  inspect  the  property,  the  law 
does  not  require  the  vendor  to  point 
out  defects.  But  there  are  cases  where 
it  becomes  the  duty  of  the  seller  to 

?oint  out  and  disclose  latent  defects, 
'arsons  says  the  rule  seems  to  be  that 
a  concealment  or  misrepresentation  as 
to  extrinsic  facts,  which  affects  the  mar- 
ket value  of  the  thing  sold,  is  not 
fraudulent,  while  the  same  concealment 
of  defects  in  the  articles  themselves, 
would  be  fraudulent.  2  Pars,  on  Cont. 
[6th  ed.]  775.  When  an  article  is  sold 
for  a  particular  purpose,  the  suppres- 
sion of  a  fact  by  the  vendor,  which  fact 
makes  the  article  unfit  for  the  purpose 
for  which  it  was  sold,  is  a  deceit;  and 
as  a  general  rule,  a  material  latent  de- 
fect must  be  disclosed  when  the  article 
is  offered  for  sale,  or  the  sale  will  be 
avoided.  1  Whart.  on  Cont.,  §  248. 
The  sale  of  animals  which  the  seller 


ment  and  observations,  and  the  seller 
makes  no  representations  that  are  un- 
true, or  says  nothing,  the  buyer  takes 
the  property  at  his  own  risk.  This  in- 
struction was  held  to  be  erroneous,  the 
court  saying:  'If  the  seller  knows  of  a 
latent  defect  in  the  property  that  could 
not  be  discovered  by  a  man  of  ordinary 
observation,  he  is  bound  to  disclose  it.' 
In  Jeffrey  v.  Bigelow,  13  Wend.  51S, 
the  defendants,  through  their  agent, 
sold  a  flock  of  sheep  to  the  plaintiff; 
soon  after,  a  disease  known  as  the  scab 
made  its  appearance  among  the  sheep. 
It  was,  in  substance,  said,  had  the  de- 
fendants made  the  sale  in  person,  and 
known  the  sheep  were  diseased,  it 
would  have  been  their  duty  to  have  in- 
formed the  purchaser;  and  the  defend- 
ants were  held  liable  for  the  deceit.  In 
the  case  of  Mc  Adams  r.  Cates,  24  Mo. 
223,  the  plaintiff  made  an  exchange  or 
swap  for  a  filly,  unsound  from  loss  of 
her  teeth.  The  court,  after  a  careful 
review  of  the  authorities,  as  they  then 
stood,  announced  this  conclusion:  'If 
the  defect  complained  of  in  the  present 
case  was  unknown  to  the  plaintiff,  and 
of  such  a  character  that  he  would  not 
have  made  the  exchange  had  he  known 
of  it,  and  was  s  latent  defect  such  as 


knows,  but  the  purchaser  does  not,  have    would  have  ordinarily  escaped  the  ob 


a  contagious  disease,  should  be  regarded 
as  a  fraud  when  the  fact  of  the  disease 
is  not  disclosed.  Cooley  on  Torts  481. 
Kerr  says:  'Defects,  however,  which 
are  latent,  or  circumstances  materially 
affecting  the  subject  matter  of  a  sale,  of 
which  the  purchaser  has  no  means,  or 
at  least  has  no  equal  means  of  knowl- 
edge, must,  if  known  to  the  seller,  be 
disclosed.'  Kerr  on  Fraud  &  Mis. 
[Bump's  ed.]  101.  In  Cardwcll  v.  Mc- 
Clelland, 3  Sneed  150,  the  action  was 
for  fraud  in  the  sale  of  an  unsound 
horse.  The  court  had  instructed  that 
if  the  buyer  relies  upon  his  own  judg- 


servation  of  men  engaged  in  buying 
horses,  and  the  defendant  knowing  this, 
allowed  the  plaintiff  to  exchange  with- 
out communicating  the  defect,  he  was 
guilty  of  a  fraudulent  concealment,  and 
must  answer  for  it  accordingly.'  This 
case  was  followed,  and  the  principle 
reasserted,  in  Barron  v.  Alexander,  27 
Mo.  530;  Hill  v.  Beals,  2  H.  &  N.  299. 
seems  to  teach  a  different  doctrine,  but 
the  cases  in  this  court,  supported  as 
they  are,  must  be  taken  as  the  es- 
tablished law  of  this  State." 

2.  Mayer  v.  Dean,  22  N.  E.  Rep.  (N. 
Y.)  261 ;  s.  c,  29  Cent.  L.  J.  445.  "The 
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LATERAL— LATERAL  AND  SUBJACENT  SUPPORT. 


LATEEAL — (See  Easement  ;  Lateral  and  Subjacent 
Support).  In  ordinary  language  used  in  the  sense  of  sideways, 
directed  towards  the  side  ;  in  technical  language  it  is  used  in  the 
sense  of  longitudinal.1 

lateral  and  subjacent  support— (see  easements; 
Party  Walls;  Injunctions). 


l.  Definition,  933. 

a.  How  the  Right  May  be  Acquired, 

935- 


3.  Rights  and  Liability  of  Adjoining 

Owners,  937. 

4.  Damages,  939. 


I.  Definition. — The  right  of  lateral  and  subjacent  support  is  that 
right  which  the  owner  of  land  has  to  have  his  land  supported  by 
the  adjoining  land  or  the  soil  beneath. 

As  applied  to  land  only,  in  its  natural  state,  this  is  a  right  ex 
jure  naturce;  but  when  applied  to  any  structure  erected  upon  the 
land,  it  is  an  easement,  and  can  only  exist  when  acquired  in  some 
one  of  the  ways  recognized  by  law.* 


case  shows,"  said  the  court,  "that  the 
defendants,  on  the  trial,  offered  to  prove 
that  the  broker  making  the  contract  for 
the  plaintiff  represented  that  the  seed 
proposed  to  be  sold  was  clean  and  free 
from  impurities.  This  evidence  was 
objected  toby  the  plaintiff,  and  excluded 
by  the  court,  upon  the  ground  that  it 
tended  to  vary,  enlarge  and  contradict 
the  contract  of  sale.  There  can  be  no 
-question  about  the  correctness  of  this 
ruling,  if  the  evidence  merely  tended  to 
establish  a  warranty  different  from  that 
expressed  in  the  contract.  The  con- 
tract, by  its  terms,  secured  to  the  de- 
fendants a  right  to  have  the  bulk  of  the 
goods  sold  correspond  as  to  quality  and 
appearance  with  the  sample  (Hafgons 
v.  Stone,  5  N.  Y.  73;  Beirne  v.  Dord,  5 
N.  Y.  95),  and  the  defendants  were  pre- 
cluded by  well  settled  rules  from  show- 
ing by  parol  a  more  enlarged  or  differ- 
ent contract.  The  offer  in  this  case, 
however,  went  further  than  this,  and 
tended  to  show  that  the  contract  itself 
was  procured  by  fraudulent  representa- 
tion. The  representation  attempted 
to  be  proved  related  to  the  character 
and  quality  of  the  thing  offered  for  sale, 
and  was  material  upon  one  of  the  de- 
fences set  up  in  the  answer.  The  mani- 
fest tendency  of  such  a  representation 
was  to  throw  the  purchaser  off  his 
guard,  and  lead  him  to  forego  an  ex- 
amination which  he  might  otherwise 
make.  Under  the  evidence  in  this 
case  it  cannot  be  assumed,  as  matter  of 
law,  that  these  defects  were  visible  or 
known  to  the  purchaser,  and  it  there- 
fore became  a  question  for  the  jury  to 
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determine  whether  the  defendants  were 
in  fact  deceived  by  the  representation. 
This  evidence  was  expressly  offered  for 
the  purpose  of  showing  fraud,  and  we 
think  it  was  competent  upon  that  is- 
sue. Hall  v.  Erwin,  66  N.  Y.  649; 
Johnson  v.  Hathorn,  2  Abb.  Dec.  (N. 
Y.)  465;  Mead  v.  Bunn,  32  N.  Y.  275. 
Whether  the  defect  wag  invisible,  and 
the  defendants  were  in  fact  deceived, 
relying  upon  the  representation  and 
omitted  to  make  such  an  examination 
of  the  seed  as  they  might  otherwise 
have  made,  would  be  for  the  jury  to 
determine  upon  all  the  evidence.  Day 
v.  Pool,  52  N.  Y.  416.  ...  In  an 
action  between  vendor  and  vendee, 
knowledge  possessed  by  either  the 
principal  or  the  agent  is  respectively 
imputable  to  each  other,  and  an  ageijt 
whose  principal  has  knowledge  of  la- 
tent defects  in  property  proposed  to  be 
sold  cannot  honestly  represent  to  its 
intending  purchaser  that  it  is  free  from 
such  defects." 

1.  Thus,  in  charging  the  jury  upon  a 
question  of  patent  law,  McLean,  J., 
said:  "The  words  'lateral  motion,'  in 
mechanics,  do  not  mean,  as  the  term 
ordinarily  signifies,  a  side  motion,  but 
a  longitudinal  one."  Brook  &  Morris 
v.  Jenkins  &  Bicknell,  3  McLean  (U. 
S.)  432,  454. 

t.  "Every  person  has  a  natural  right, 
ex  jure  naturte,  to  support  to  his  land 
from  the  adjacent  and  subjacent  soil. 
This  natural  right  is  incident  to  land, 
and  the  owner  is  as  much  entitled  to  it 
as  he  is  to  the  land  itself,  without  any 
grant  by  the  servient  owner  or  any 
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act  of  acquisition  on  his  own  part 
.  .  .  But  this  natural  right  to  sup- 
port exists  in  respect  of  land  only,  and 
not  in  respect  of  buildings,  but  the 
former  right  remains,  though  houses 
are  built.  But  a  right  to  support  for 
buildings  may  be  acquired;  and  when 
so  acquired  it  is  an  easement."  Steven- 
son v.  Wallace,  27  Gratt.  (Va.)  77. 

"  The  right  to  lateral  support  must 
be  regarded  as  an  incident  to  the  land. 
It  is  a  right  of  property,  'necessarily 
and  naturally  attached  to  the  soil. 
It  has  been  well  said  that  'the  negation 
of  this  principle  would  be  incompatible 
with  the  very  security  for  property,  as 
it  is  obvious  that  if  the  neighboring 
owners  might  excavate  their  soil  on 
every  side  up  to  the  boundary  line,  to 
an  indefinite  depth,  land  thus  deprived 
of  support  on  all  sides  could  not  stand 
by  its  own  coherence  alone.  [Gale  & 
Wheatley  on  Easements,  p.  216.] 
.  .  .  This  doctrine  of  support  has 
always  been  strictly  confined  to  those 
cases  in  which  the  owner  of  the  land 
has  not,  by  building  or  otherwise,  in- 
creased the  lateral  pressure  upon  the 
adjoining  soil.  Every  attempt  to  ex- 
tend it  beyond  such  cases  has  proved 
unsuccessful.  When  the  party  com- 
plaining of  an  injury  has  himself 
erected  buildings  upon  the  margin  of 
his  own  land,  he  has  been  regarded  as 
himself  at  fault,  and  therefore  not  en- 
titled to  recover,  upon  the  familiar  doc- 
trine that  he  who  complains  of  the  use 
which  another  makes  of  his  own  prop- 
erty, must  himself  be  free  from  fault." 
Farrand  v.  Marshall,  19  Barb.  (N.  Y.) 
380. 

"It  is  a  necessary  consequence  from 
this  principle  that,  for  any  injurv  to  his 
kand  resulting  from  the  removal  of  the 
natural  support  to  which  it  is  entitled, 
by  means  of  excavation  on  an  adjoin- 
ing tract,  the  owner  has  a  legal  remedy 
in  an  action  at  law  against  the  party  by 
whom  the  work  has  been  done,  and  the 
mischief  thereby  occasioned.  This 
does  not  depend  upon  negligence  or 
unskillfulness,  but  upon  the  violation 
of  a  right  of  property  which  has  been 
invaded  and  disturbed.  This  unquali- 
fied rule  has  been  limited  to  injuries 
caused  to  the  land  itself,  and  does  not 
afford  relief  for  damages  by  the  same 
means  to  artificial  structures.  For  an 
injury  to  buildings,  which  is  unavoida- 
bly incident  to  the  depression  or  slide 
of  the  soil  on  which  they  stand,  caused 
by  the  excavation  of  a  pit  on  adjoining 
land,  an  action  can  only  he  maintained 


when  a  want  of  due  care  or  skill,  or 
positive  negligence  has  contributed  to 
produce  it.  Foley  v.  Wyeth,  a  Allen 
(Mass.)  131. 

We  have  held  in  a  previous  case  that 
of  natural  right  the  surface  land  is  en- 
titled to  support  from  the  strata  below, 
and  that,  when  one  owning  the  whole 
fee,  grants  the  minerals,  reserving  the 
surface  to  himself,  his  grantee  is  enti- 
tled only  to  so  much  of  the  minerals  as 
he  can  get  without  injury  to  the  super- 
incumbent soil  and  that  the  plea  of  a 
custom  would  be  unreasonable,  and 
hence  wanting  in  an  element  essential 
to  its  validity.  A  grant  of  minerals 
and  all  privileges  necessary  for  the 
convenient  working,  etc.,  of  coal,  and 
the  rights  'incident  or  usually  appur- 
tenant to  working  and  using  coal 
mines'  does  not  affect  the  grantor's 
right  to  a  surface  support.  The  loss  of 
springs  to  the  owner  of  the  surface  by 
reason  of  the  ordinary  working  of  the 
mines  does  not  render  the  owner  of 
the  minerals  liable  for  damages.  Cole- 
man et  al.  v,  Chadwick,  80  Pa.  St.  81. 
See  also  Myer  i<.  Hobbs,  57  Ala.  175; 
Gilmore  v.  Driscoll,  122  Mass.  199; 
Thurston  v.  Hancock,  12  Mass.  220. 
(This  case  is  much  cited,  but  in  a  num- 
ber of  cases  has  been  criticised  ad- 
versely.) Calender  v.  Marsh,  t  Pick. 
(Mass.)  418;  White  v.  Dresser,  135 
Mass.  150:  Lasala  v.  Holbrook,  4 
Paige  (N.  Y.)  169;  Marvin  v.  The 
Brewster  Iron  Mining  Co.,  55  N.  Y. 
538;  Bellows  v.  Sackett,  15  Barb.  (X. 
Y.)  96;  Hay  v.  The  Co'uoes  Co.,  2  N. 
Y.  159;  Marvin  v.  Brewster  Iron  Min- 
ing Co.,  55  N.  Y.  538;  s.  c,  14  Am. 
Rep.  322;  Buskirk  v.  Strickland,  47 
Mich.  389;  Busby  v.  Holthaus,  40  Mo. 
161;  Charless  v.  Rankin,  22  Mo.  566. 
B.  &  P.  R.  Co.  v.  Reancv,  42  Md.  117; 
Shafer  v.  Wilson,  44  Md.  26S;  Dyer 
v.  City  of  St  Paul,  27  Minn.  457; 
O'Neil  v.  Harkins,  8  Bush  (Ky.)  62a 
McGuire  v.  Grant,  1  Dutch.  (N.  J.) 
356;  Executors  of  Lord  r.  Carbon  Iron 
Mfg.  Co.,  38  N.  J.  Eq.  452;  Scranton  r. 
Phillips,  94  Pa.  St.  15;  Carl  in  v.  Chap- 
pell,  101  Pa.  St.  348;  Jortes  v.  Wagner, 
66  Pa.  St.  429;  Hoy  v.  Sterrett,  2 
Watts  (Pa.)  337;  Wheatley  t».  Baugh. 
25  Pa.  St.  524;  Haverstick  v.  Sipe,  33 
Pa.  St.  368";  Wiers  Appeal,  74  Pa.  St. 
230;  Homer  v.  Watson,  79  Pa.  St. 
242;  s.  c,  21  Am.  Rep.  55;  Richardson 
v.  Vt.  Cent.  R.  Co.,  25  Vt.465;  Beard 
v.  Murphv,  37  Vt.  99;  Roath  v.  Dris- 
coll,  20  Conn.  533;  s.  c,  52  Am.  Dec. 
352;  Yandes  v.  Wright,  66  Ind.  319; 
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IL  How  the  Bight  May  be  Acquired. — As  has  already  been  said, 
this  right  exists  ex  jure  natura  as  an  incident  to  the  soil  alone, 
but  when  any  structure  or  extra  burden  is  placed  upon  the  soil, 
the  right  of  support  must  be  acquired  as  any  other  easement. 
The  authorities  agree  that  the  right  may  be  acquired  by  grant, 
express  or  implied,  but  there  is  a  difference  on  the  point  as  to 
whether  it  may  be  acquired  by  prescription.1 


sem,  65  IU.484;  Nevins  v.  Peoria,  41  111. 
502;  Wilms  v.  Jess,  94  111.  464;  s.  c,  34 
Am.  Rep.  242;  Tunstall  v.  Christian, 
80  Va.  1;  8.c,  56  Am.  Rep.  581;  North- 
ern Trans.  Co.  of  Ohio  v.  Chicago,  99 
U.  S.  (9  Otto)  635;  Angus  v.  Dalton, 
I>.  R.,  6  App.  Cas.  740;  Partridge  v. 
Scott,  3  M.  &  N.  220;  Wyatt  v.  Harri- 
son, 3  B.  &  Ad.  871 ;  Harris  v.  Ryding, 
S  Mtes.  &  W.  59;  Smart  v.  Morton,  5 
El.  &  B.  30;  s.  c.  30  Eng.  L.  &  Eq.  385. 

Change  of  Grade  of  Street. — An  inter- 
ference with  right  of  support  by  cutting 
down  a  street,  or  otherwise  removing 
the  support  of  adjacent  soil  is  a  taking 
for  which  compensation  must  be  made. 
See  Fellows  v.  City  of  New  Haven,  44 
Conn.  240;  Mitchell  v.  Mayor  of 
Rome,  49  Ga.  19.  See,  however,  Mayor 
of  Rome  v.  Omburg,  28  Ga.  46;  City 
of  Quincy  v.  Jones,  76  III.  231 ;  Aurora 
v.  Fox,  79  Ind.  1;  City  of  Delphi  v. 
Evens,  36  Ind.  90;  s.  c,  10  Am.  Rep. 
12;  Callendar  v.  March,  18  Mass.  (1 
Pick.)  418;  Armstrong  v.  St.  Paul,  30 
Minn.  299;  Dyer  v.  St.  Paul,  27  Minn. 
457;  Morey  v.  Albany,  98  N.  Y.  376; 
Radcliff  v.  Mayor  of  Brooklyn,  4  N.  Y. 
195;  Mears  v.  Commissioners  of  Wil- 
mington, 1  Ired.  (N.  Car.)  L.  73;  Keat- 
ing v.  Austin,  38  Ohio  St.  431 ;  Thurs- 
ton v.  Hancock,  12  Mass.  220;  Gil- 
more  v.  Driscoll,  122  Mass.  199,  201; 
Farrand  v.  Marshall,  19  Barb.  (N.  Y.) 
120.  Thus  where  the  grade  of  a  street 
is  cut  down  and  the  soil  of  the  abutting 
owner  slides  into  the  street,  he  is  enti- 
tled to  recover.  See  Aurora  v.  Fox, 
78  Ind.  1;  Armstrong  v.  St.  Paul,  30 
Minn.  299;  Dyer  v.  St.  Paul,  17 
Minn.  457;  Morey  v.  Albany,  98  N.  Y. 
396;  Keating  v.  Cincinnati,  38  Ohio  St. 
141. 

In  Snyder  v.  City  of  Lancaster  (Pa.), 
9  Cent.  Rep.  381,  the  plaintiff  sued  to 
recover  for  damage  caused  to  his 
property  by  the  opening  of  a  street. 
The  city  in  opening  the  street  removed 
a  house  of  which  the  gable  end  was 
usSd  as  the  gable  end  of  plaintiffs 
premises.  The  result  was  that  the  re- 
moval left  the  plaintiff's  house  without 


any  gable  end.  The  court  held  that 
the  plaintiff's  house  was  injured  by  the 
removal  of  the  gable  end  and  that  he 
was  entitled  to  compensation. 

The  plaintiff  and  defendant,  being  the 
owners  of  adjoining  mining  claims,  of 
the  kind  known  as  "deep  diggings,"  and 
which  are  worked  by  the  hydraulic 
process,  the  latter  in  mining  its  own 
ground  washed  away  the  gravel,  so 
that  the  bank  caved',  and  a  portion  of 
the  plaintiff's  claim  fell  upon  the 
ground  of  the  defendant  and  was 
washed  away  and  the  gold  extracted  by 
it;  but  the  value  of  the  gold  extracted 
was  much  less  than  the  necessary  cost 
of  extracting  it.  Held,  the  doctrine  of 
lateral  support  does  not  apply  to  cases 
like  the  present,  where  the  very  pur- 
pose of  locating  the  ground,  both  on 
the  part  of  the  plaintiff  and  defendant, 
was  to  tear  it  down  and  wash  it  away, 
and  therefore  the  defendant  was  not 
liable. 

Hendricks  v.  Spring  Valley  Mining 
and  Irrigation  Co.,  58  Cal.  190;  Back- 
house v.  Bonomi  9  H.  L.  Cas.  503; 
Hunt  v.  Peake,  1  Johns.  (Eng.)  705; 
s.  c,  29  L.  J.,  Ch.  785;  Humphries  v. 


Brogden,  12  QjB.  D.  743;  Wyatt  v.  Har- 
rison, 3  Barn.  &  Adol.  871 ;  s".  c,  23  Eng. 
Com.  L.  380. 


1.  An  easement  for  support  may  be 
acquired  in  different  modes,  but  all  are 
reducible  to  one  by  grant;  which  may 
be  express,  implied  or  presumed. 
When  the  owner  of  land  acquires 
the  easement  of  support,  it  would  seem 
that  his  natural  right  of  support  in  re- 
spect of  the  soil  is  enlarged  so  as  to  em- 
brace the  buildings  which  he  may 
erect  on  his  land,  and  invests  him  with 
the  same  right  of  support  in  respect  of 
his  buildings  that  he  has  ex  jure 
natural  in  respect  of  the  soil.  If  the 
plaintiff  has  enjoyed  the  support  of  the 
land  or  buildings  of  the  defendant  for 
twenty  years,  to  keep  up  his  house,  and 
both  parties  knew  of  that  support,  the 
plaintiff  had  a  right  to  it  as  an  ease- 
ment, and  the  defendant  could  not  with- 
draw the  support  without  being  liable 
in  damages  for  any  injury  that  accrues 
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to  the  plaintiff  thereby.  In  such  case 
the  grant  is  presumed.  The  grant  is 
implied  in  the  absence  of  express  stip- 
ulations, in  every  case  where  the  owner 
of  adjoining  houses  or  of  houses  and 
land  severs  the  property  by  sale:  for 
in  every  such  case,  rights  to  support  are 
granted  by  implication  by  the  vendors 
and  purchasers,  respectively,  for  the 
preservation  of  the  buildings  belonging 
to  each  other.  Rights  of  support  in 
such  cases  are  mutually  granted  and 
reserved  between  original  owner  and 
first  grantee;  and  the  second  grantee 
succeeds  to  owner's  reserved  rights. 

Stevenson  v.  Wallace,  27  Gratt.  ( Va.) 
77.  [This  case  has  been  severely  criti- 
cised in  Tunstall  v.  Christian,  80  Va.  1, 
but  is  referred  to  here  as  a  good  state- 
ment of  the  law  as  held  in  many  States 
which  hold  that  this  right  may  be  ac- 
quired by  prescription.] 

"It  is  to  be  assumed  as  settled,  that 
where  two  or  more  houses,  so  con- 
structed as  to  require  mutual  support, 
are  conveyed  to  different  owners,  or 
where  separate  portions  of  one  dwelling 
become  vested  in  different  owners,  a 
right  of  support  as  incident  to  the  prop- 
erty passes  by  the  conveyance  to  each 
grantee,  unless  excluded  by  the  terms 
of  the  grant.  Easements  of  this  de- 
scription are  acquired  by  grant;  but,  in 
construing  the  conveyance,  it  is  to  be 
presumed  that  the  parties  intended  to 
preserve  the  obviously  existing  rela- 
tions and  dependencies  of  the  estate, 
and  all  those  incidents  necessary  to  the 
present  enjoyment  of  the  thing  granted 
are  held  to  pass.  There  is  an  obliga- 
tion upon  each  adjacent  proprietor  in 
favor  of  the  other  beyond  what  is 
implied  in  the  maxim  which  requires 
every  one  to  use  his  own  so  as  not  to 
injure  his  neighbor.  The  exclusive  do- 
minion of  each  is  so  far  qualified  that 
neither  can  take  away  the  support  of 
the  other,  however  prudent  and  careful 
on  his  part  the  act  may  be.  Pierce  v. 
Dyer,  109  Mass.  374.  See  also 
Story  v.  Odin,  12  Mass.  157; 
Casselbery  v.  Ames,  13  Mo.  App.  575; 
Charless  z>.  Rankin,  22  Mo.  566;  Mc- 
Guire  v.  Grant,  1  Dutch.  (N.J.)  356; 
Eno  v.  Del  Vecchio,  4  Duer  (N.  Y.)  53; 
Lasalai'.  Holbrook, 4  Paige  (N.Y.)  169; 
Kieffer  v.  Imhof,  26  Pa.  St.  438;  City 
of  Quincy  v.  Jones,  76  111.  231;  U.  S.  v. 
Appleton,  1  buran.  (U.  S.)  492. 

"A  grant  made  expressly  for  the  pur- 
pose of  the  grantees  building  a  house  cre- 
ates a  legal  easement  over  the  adjoining 
land  retained  by  the  grantor  coexten- 


sive with  the  known  uses  of  the  grant; 
and  the  circumstance  that  the  grant 
does  not  notice  the  intention  of  build- 
ing is  immaterial  in  a  case  where  both 
grantor  and  grantee  are  aware  of  it,  af- 
fecting at  most  the  grantee's  remedy 
only,  not  his  right  also,  relative  to  such 
an  easement."  Robinson  v.  Grave,  27 
L.  T.  648,  aff'g  29  L.  T.  7.  See  also 
Rigby  v.  Bennett,  21  Ch.  D. 
559;  s.  c,  40  L.  T.47;  Murchie  r.  Black, 
19  C.  B.,  N.  S.  190;  Caledonian  R.  Co. 
v.  Sprot,  2  Macq.  H.  L.  Cas.  479; 
Palmer  v.  Fleshees,  1  Sid.  167;  Cox  r. 
Matthews,  1  Vent  237;  Brown  v.  Wind- 
sor, 1  Crompt.  &  J.  20. 

"A  right  to  lateral  support  from  ad- 
joining land  may  be  acquired  by 
twenty  years'  uninterrupted  enjoyment 
for  a  building  proved  to  have  been 
newly  built  or  altered  so  as  to  increase 
the  lateral  pressure,  at  the  beginning  of 
that  time,  and  it  is  so  acquired  if  the 
enjoyment  is  peaceable  and  without  de- 
ception in  concealment  and  so  open 
that  it  must  be  known  that  some  sup- 
port is  being  enjoyed  by  the  building." 
Dalton  v.  Angus,  6  App.  Cas.  (Eng.) 
740;  rev'g  3  Q.  B.  D.  85;  Hunt  v. 
Peake,  1  Johns.  (Eng.)  705;  s.  c,  29  L. 
J.,  Ch.  785;  Partridge  v.  Scott,  3  Mee. 
&  W.  220;  Brown  v.  Windsor,  1 
Crompt.  &  J.  20;  Hide  v.  Thorn- 
borough,  2  Car.  &  Kir.  250. 

In  the  case  of  Mitchell  v.  The  Mayor 
etc.  of  Rome,  49  Ga.  19;  s.  c,  15  Am.  Rep. 
669,  Trippe,  J.,  said:  "This  rule,  then, 
of  presumption  of  right,  by  grant  or 
otherwise,  may  well  apply  to  claims 
which  relate  to  commons,  markets, 
water  courses,  ways,  and  the  like,  where 
an  adverse  user  or  enjoyment  is  a  direct 
and  overt  injury  to  the  person  who 
may  be  the  true  owner,  and  against 
whom  the  presumption  is  to  be  made. 
In  all  these  instances  there  is  an  inva- 
sion on  the  property  of  another,  or 
his  beneficial  interest  in  it  is  lessened. 
The  wrong  done  may  be  redressed  by 
immediate  action.  During  ail  the  time, 
which,  by  its  lapse,  may  raise  the  pre- 
sumption against  him,  he  has  it  in  his 
power  to  arrest  that  presumption  by 
asserting  his  right  and  having  it  set- 
tled by  a  judgment.  But  it  is  difficult, 
if  not  impossible,  to  see  how  this  doc- 
trine can  be  made  to  applv  to  those 
instances  of  easements,  so  called,  where 
there  is  no  possession  of  anything  be- 
longing to  another,  no  encroachment 
upon  another's  right,  no  adverse  user, 
in  fact,  nothing  done  whatever  against 
which  another  could  complain,  or  for 
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TEL  Bights  and  Liability  of  Adjoining  Owners. — The  right  to  sup- 
port of  the  land  in  its  natural  state  is  absolute,  and  the  liability 
of  anyone  who  deprives  the  land  of  natural  support  unqualified; 
but  in  the  case  of  structures  which  have  not  acquired  the  right 
of  support  in  some  one  of  the  ways  already  set  forth,  a  person 
who  is  about  to  endanger  the  support  of  adjoining  property  is 
under  a  duty  to  give  the  owner  thereof  due  notice  of  his  inten- 
tion, and  in  the  prosecution  of  his  work  he  must  use  due  care 


which  an  action  could  be  brought,  and 
no  remedy  existing  whereby  to  prevent 
such  a  presumption  from  arising.  If  it 
does  so  apply,  a  person  would  be  com- 
pelled to  submit  to  the  loss  or  deprecia- 
tion of  important  rights,  or  to  a 
damaging  interest  accruing  to  another 
by  mere  loss  of  time,  and  be  utterly 
powerless  to  prevent  it  save,  perhaps,  by 
some  churlish  or  expensive  appropria- 
tion of  his  property  to  uses  or  purposes 
hurtful  to  himself  and  offensive  to  his 
neighbor.  Thus,  for  instance,  if  this 
doctrine  exists  in  the  case  of  lights  or 
windows  overlooking  the  premises  of  an 
adjoining  proprietor,  simply  because 
they  have  been  used  for  twenty  years 
(and  after  that  time  no  building  can  be 
erected  to  interfere  with  such  lights), 
then  as  such  proprietor  of  the  adjacent 
land  has  no  right  of  action,  no  claim  for 
damages  for  a  wrong  done,  he  will  be 
forced  to  build  at  the  dictation  of  another, 
or  set  up  an  obstructing  wall,  merely  to 
show  he  is  lord  of  his  own  soil,  or  forever 
lose  the  right  of  the  free  use  of  his 
property.  A  servitude  on  his  land 
might  become  fixed,  simply  because  he 
might  not  be  prepared  to  build  within  a 
given  time.  .  .  .  The  decisions 
thus  far  referred  to  were  cases  involv- 
ing the  question  of  a  prescriptive  right 
from  long  enjoyment,  to  light  and  air. 
But  every  principle  or  reason  advanced 
in  support  of  them  applies  with  full 
force  to  a  claim  of  right  by  the  owner 
of  a  building  erected  on  the  line  of  his 
lot  to  the  lateral  support  of  the  adjacent 
soil,  on  the  ground  that  his  building  has 
been  standing  there  for  a  given  number 
of  years.  Neither  in  the  case  of  the 
window  opening  out  on  another  man's 
land,  or  of  a  building  erected  on  the 
dividing  line,  has  the  owner  committed 
an  act  against  which  his  neighbor  can 
protest.  He  has  not  touched  his  prop- 
erty or  invaded  any  right,  or  given 
any  cause  of  action.  He  had  a  right  to 
use  or  build  on  his  lot  to  the  farthest 
limit  of  his  boundary.  He  has  only 
done  this,  and  never  has  had  any  use,  or 


possession,  or  enjoyment  of  any  right, 
corporeal  or  incorporeal,  belonging  to 
another,  to  which  objection  could  in 
any  form  be  made,  and  'it  would  there- 
fore be  a  misuse,  as  well  as  an  abuse, 
of  the  terms  licence,  grant,  and  acqui- 
escence, to  say  he  has  acquired  a  right 
by  means  thereof  from  the  owner  of 
the  adjacent  lot.  This  was  so  expressly 
decided  in  Hoy  ti.Sterrett,  2  Watts  (Pa.) 
327;  Richart  v.  Scott,  2  Watts  (Pa.) 
460.'  The  grounds  upon  which  these  de- 
cisions are  put  are  precisely  the  same  as 
those  in  the  cases  applicable  to  lights 
and  air.  As  has  been  well  said  by  a 
writer  in  the  American  Law  Review, 
vol.  1,  p.  10:  'How  can  the  assent  of 
the  adjoining  proprietor  be  implied 
when  he  never  had  the  opportunity  of 
expressing  his  dissent?  He  could 
bring  no  action  against  his  neighbor 
for  doing  what  he  had  a  perfect  right 
to  do.  ft  is  a  mockery  to  say  he  might 
have  dug  up  his  land  during  the  period 
of  prescription.  The  doctrine  has  been 
very  much  shaken  in  England  since  the 
recent  case  of  Solomon  v.  Vinters  Co., 
4  H.  &  N.  585;'  and  adds  further,  'the 
analogous  doctrine  of  lights  has  been  so 
generally  discarded  in  this  country, 
that  we  are  disposed  to  believe  that  the 
prescriptive  right  of  support  to  houses 
will  be  also  rejected  when  fairly  pre- 
sented for  decision.' 

"As  was  said  of  the  doctrine  of  a 
prescriptive  right  to  lights,  already  quo- 
ted, so  may  it  be  said  of  this,  as 
claimed  by  the  plaintiff  in  error,  'it  can- 
not be  applied  to  the  growing  cities  and 
towns  of  this  country  without  working 
the  most  mischievous  consequences.' 
In  Mayor  and  Council  of  Rome  v. 
Omberg,  Judge  Lumpkin  said:  'Peo- 
ple purchase  property'  and  build  in 
towns  with  full  knowledge  of  public 
necessity  to  have  streets  by  excavating 
or  elevating,  as  the  case  may  demand; 
and  they  must  take  the  chances  and 
consequences.'  I  conclude  on  this 
point  with  the  words  of  our  young 
brother  who  ably  argued  it  for  defendant 
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and  skill.  The  general  rules  as  to  negligence,  and  what  consti- 
tutes due  care  and  skill,  apply  here.1 


in  error:  'One  building  on  his  own 
land  is  clearly  in  the  exercise  of  his  le- 
gal rights.  There  is  no  encroachment 
upon  the  land  or  rights  of  another; 
no  occupation  of  that  which  belongs  to 
another;  no  adverse  possession  under  a 
claim  of  title.  No  one  can  have  a  right 
of  action  against  him,  for  he  hag  not 
trespassed  upon  or  violated  the  rights  of 
any  other  person.  How,  then,  can  he, 
by  this  lawful  use  of  his  own  land  for 
twenty  years,  acquire  a  beneficial  inter- 
est in  the  land  of  his  neighbor?'  " 

The  following  cases  either  deny  that 
this  right  can  be  acquired  by  prescrip- 
tion or  modify  the  doctrine.  Gilmore 
v.  Driscoll,  122  Mass.  199;  Tunstall  v. 
Christian  80  Va.  1,  s.  c,  56  Am.  Rep. 
581;  Napier  v.  Bulwinkle,  5  Rich. 
(S.  Car.)  311. 

1.  "From  the  recent  English  decisions 
it  appears  that  the  party  who  is  about 
to  endanger  the  building  of  his  neigh- 
bor by  a  reasonable  improvement  on 
his  own  land  is  bound  to  give  the  owner 
of  the  adjacent  lot  proper  notice  of  the 
intended  improvement,  and  to  use  or- 
dinary skill  in  conducting  the  same; 
and  that  it  is  the  duty  of  the  latter  to 
shore  or  prop  up  his  own  building,  so 
as  to  render  it  secure  in  the  mean  time. 
(See  Payton  v.  Mayor  of  London,  9 
Barn.  &  Cress.  721;;  4  Man.  &  Ry.  62^; 
Walters  v.  Pfeil,  1*  Moody  &  Malk.362; 
Massey  v.  Goyder,  4  Car.  &  Payne 
161).""  Lasalar.  Holbrook,  4  Paige 
(N.  Y.)  169. 

"The  owner  of  the  lot.  who  improves 
by  putting  up  a  dwelling  or  other  house 
thereon,  extending  to  the  boundary  of 
the  same,  which  is  a  mere  line  of 
length  without  breadth  separating  his 
lot  from  the  adjacent  one  belonging  to 
another,  and  remaining  unimproved, 
must  be  considered  as  bound  to  use 
suitable  materials  and  the  requisite  skill 
in  doing  so,  in  order  that  the  walls  of 
his  building  next  to  the  adjacent  lot 
may,  if  the  owner  thereof  should  think 
proper,  in  preparing  the  foundation  for 
the  house  which  he  may  afterwards  re- 
solve on  erecting,  to  excavate  the  ad- 
jacent earth  or  to  go  below  the  founda- 
tion of  the  walls  of  the  first  building, 
admit  of  this  being  done  by  ordinary 
care  and  caution,  with  the  use  01  the 
common  and  ordinary  means  of  accom- 
plishing it.  If  the  first  builder,  in  the 
construction  of  his  wall  use  material 
unfit  for  the  purpose;  or  the  materials, 


though  suitable,  are  so  unskilfully  built 
in  the  wall  that  it  cannot  be  preserved 
and  supported  by  ordinary  care  and 
diligence,  with  the  use  of  the  usual  and 
ordinary  means  resorted  to  in  practice 
for  that  purpose;  when  the  second 
builder  comes  to  dig  out  the  foundation 
for  his  house,  but  notwithstanding  the 
use  of  such  care,  diligence  and  means 
by  the  latter  to  prevent  it,  the  wall 
gives  way  and  with  it  a  part  or  the 
whole  of  the  first  building  falls,  occasion- 
ing small  or  great  loss  to  the  owner  there- 
of, it  must  be  regarded  as  damnum  sine 
injuria,  for  which  the  second  builder  is 
in  nowise  responsible."  Richart  v. 
Scott,  7  Watts  (Pa.)  460. 

It  is  erroneous  to  rule  that  the  pro- 
prietor having  the  excavating  done  is 
bound  to  use  such  care  and  caution  as  a 
prudent  man  experienced  in  such  work 
would  have  exercised,  if  he  had  himself 
been  the  owner  of  the  injured  building. 
Such  a  ruling  tends  to  mislead,  as  one 
who  is  proprietor  of  both  the  con- 
tiguous lots  might  very  prudently  sub- 
ject himself  to  expense  and  incon- 
venience for  the  protection  of  his  build- 
ing that  could  not  justly  be  imposed 
upon  one  making  excavations  upon  an 
adjoining  lot  belonging  to  hiin.  The 
excavator  cannot  bet  up  as  a  defence 
that  he  used  such  care  as  his  builder 
and  superintendent,  a  skilful  and  care- 
ful person,  deemed  necessary.  The  de- 
cisive question  is,  whether  there  was 
actual  negligence  in  making  the  exca- 
vation. Charlessr.  Rankin,  22  Mo.  566. 

The  party  having  the  right,  under  a 
reservation  in  the  deed,  to  remove  the 
coal  underlying  property  conveyed  to 
another  owner,  is  held  to  the  exercise  of 
ordinary  care  in  removing  the  coal,  and 
if  such  care  requires  that  pillars  or  ribs 
of*  coal  be  left  in  order  to  protect  the 
property  of  the  surface  owner,  their  re- 
moval would  constitute  negligence,  en- 
titling the  surface  owner  to  damages  for 
loss  caused  thereby.  Livingston  r. 
Moingona  Coal  Co.,  49  Iowa  369;  Car- 
lin  r.  Chappcll,  101  Pa.  St.  348;  Scran- 
ton  t'.  Phillips,  94  Pa.  St.  15;  Horner  f. 
Watson,  79  Pa.  St.  242;  Coleman  r. 
Chadwick.  80  Pa.  St.  Si;  Wilms  v. 
Jess,  94  111.  464;  Yandes  v.  Wright,  (/> 
Ind.  319. 

"The  provision  of  the  act  of  1S55 
regulating  the  excavation  of  lands  by 
owners  in  the  cities  of  New  York  ot 
Brooklyn  which  requires  such  owner. 


0:1s 


# 


Digitized  by 


LATERAL  AND  SUBJACENT  SUPPORT. 


IV.  Damages — (See  INJUNCTION). — The  remedy  for  a  violation 
of  the  right  of  support  is  in  most  cases  an  action  for  damages, 
injunction  being  granted  only  in  case  serious  injury  is  imminent.1 

In  case  of  injury  to  structures  which  have  acquired  the  right  of 
support,  the  general  rules  as  to  the  measure  of  damages  apply. 
Where  injury  follows  the  removal  of  the  support  of  the  natural 
soil,  the  measure  of  damages  is  the  diminution  in  value  of  the 
lot  by  reason  of  the  loss  of  support,  and  not  what  it  will  cost  to 
restore  the  land  to  its  original  condition.* 

when  intending  to  excavate  more  than 
>  ten  feet  in  depth,  to  support  any  wall 
on  adjoining  land  standing  near  the 
boundary  line,  'if  afforded  the  necessary 
licence  to  enter  on  the  adjoining  land, 
and  not  otherwise,'  does  not  require  the 
owner  of  the  adjoining  land  to  tender  a 
licence  in  order  to  receive  the  benefit  of 
the  statute;  but  it  is  encumbent  upon 
the  party  'causing  the  excavation  to  be 
made'  to  request  permission  to  enter 
and  proceed  with  the  excavation  with- 
out supporting  the  wall;  and  if  he  fails 
so  to  do  he  is  liable  for  the  damages." 
Dorrity  v.  Rapp,  72  N.  Y.  307. 

Laws  N.  Y.  1882,  ch.  410,  $  474, 
provides  that  "whenever  excavations 
for  building  or  other  purposes,  on  any 
lot  or  piece  of  land  in  the  city  and 
county  of  New  York,  shall  be  intended 
to  be  carried  to  the  depth  of  more  than 
ten  feet  below  the  curb,  and  there  shall 
be  any  party  or  other  wall  wholly  or 
partly  on  adjoining  land,  and  standing 
upon  or  near  the  boundary  lines  of 
such  lot,  the  person  causing  such  exca- 
vations to  be  made,  if  afforded  the 
necessary  licence  to  enter  on  the  adjoin- 
ing land,  and  not  otherwise,  shall  at  all 
times  from  the  commencement  until  the 
completion  of  such  excavations,  at  his 
own  expense,  preserve  such  wall  from 
injury,  and  so  support  the  same  by  a 
proper  foundation  that  it  shall  remain 
as  stable  as  before  the  excavations  were 
commenced."  It  appeared  that  defend- 
ant made  an  excavation  more  than  ten 
feet  deep  on  his  lot  adjoining  the  build- 
ing of  plaintiff,  and  provided  no  sup- 
port for  plaintiff's  wall  after  completion 
of  the  excavation.  Held,  that  the  duty 
of  preserving  plaintiffs  wall  from  injury 
did  not  cease  with  the  completion  of 
the  excavation,  as  he  was  required  to  so 
support  it  that  it  would  "remain  as  sta- 
ble as  before."  Where  the  testimony 
shows  that  a  wall  stood  a  number  of 
years  without  settling,  and  that  when  a 
deep  excavation  was  made  beside  it 
cracks  appeared,  and  it  settled  per- 
ceptibly towards  the  excavation,  the 


jury  is  justified  in  concluding  that  there 
was  a  direct  connection  between  the  in- 
juries to  the  wall  and  the  act  of  excava 
tion.  Bernheimer  v.  Kilpatrick,  6  N. 
Y.  S.  Rep.  858.  See  also  City  of 
Quincv  v.  Jones,  76  III.  231;  s.  c,  20 
Am.  Rep.  243;  Tunstall  v.  Christian, 
80  Va.  1;  s.  c,  50  Am.  Rep.  581; 
O'Connor  v.  Pittsburgh,  18  Pa.  St.  187: 
Jones  v.  Wagner,  66  Pa.  St.  429;  O'Neil 
v.  Haskins,  8  Bush  (Kv.)  650;  Shrieve 
v.  Stokes,  8  B.  Mon.  (Ky.)  453;  Shafer 
v.  Wilson,  44  Md.  2(18;  Foley  v. 
Wyeth,  2  Allen  (Mass.)  131;  Gilmore 
v.  Driscoll,  122  Mass.  :9a;  Smith  v. 
Hardesty,  31  Mo.  411;  Bushy  v.  Holt- 
haus,  46  Mo.  161;  Panton  v.  Holland, 
17  Johns.  (N.  Y.)  92;  Eno  v.  Del 
Vecchio,4  Duer  (N.  Y.)  66;s.c.,6  Duer 
17;  RadclifFs  Ex.  v.  Mayor  etc.  of 
Brooklyn,  4  N.  Y.  195;  Partridge  v. 
Gilbert,  15  N.  Y.  601;  Austin  v.  Hud- 
son River  R.  Co.,  25  N.  Y.  334;  Beard 
v.  Murphy,  37  Vt.  99;  Stevenson  v. 
Wallace,  27  Gratt.  (Va.)  77;  Aston  v. 
Nolan,  63  Cal.  269;  Smith  v.  Hardesty, 
31  Mo.  411;  Trower  v.  Chadwick,  3 
Bing.  (N.  Car.)  334;  s.  c,  4  Bing.  (N. 
Car.)  1;  McMillen  v.  Watt,  27  Ohio 
306;  Bibby  v.  Carter,  3  H.  &  N.  153;  s. 
c,  28  L.J.  Ex.  182;  Pevton  i>.  London, 
9  Barn.  &  C.  725;  4  Mann.  &  Ry.  625; 
Walters  v.  Pfeil.  1  Mood.  &  M.  362; 
Massey  v.  Goyder,  4  Car.  &  P.  161; 
Partridge  v.  Scott,  3  Mee.  &  W.  220; 
Brown  v.  Windsor,  1  Crompt.  &  J.  20; 
Hide?'. Thornborough, 2  Car. &  Kir.  250. 

"The  fact  that  the  defendant  was  not 
the  owner  of  the  adjoining  land  affords 
him  no  exemption.  It  was  never  con- 
sidered necessary,  in  an  action  of  this 
kind,  to  allege  that  the  defendant 
owned  or  occupied  the  land  on  which 
the  digging  was  done  that  injured  the 
plaintiffs  soil."  Gilmore  v.  Driscoll, 
122  Mass.  199. 

1.  McMaugh  7*.  Burke,  12  R.  I.  499; 
Trowbridge  v.  True,  52  Conn.  190;  6. 
c,  52  Am.  Rep.  579. 

2.  McGuire  v.  Grant.  1  Dutch.  (N. 
J.)  356;  White  v.  Dresser,  135  Mass.  150. 
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LATERAL  OB  BRANCH  RAILROADS. 

I.  Definition,  940.  V.  Carriers,  947. 

II.  Lateral  Roads  Generally,  940.         VI.  Negligence  in  Operating,  94S. 

III.  Spurs    to   Private    Establish-     VII.  Mortgages,  94S. 

ments,  942.  VIII.  Taxation,  948. 

IV.  Switches  and  Sidings,  945. 

I.  Definition. — A  lateral  railroad  is  one  which  proceeds  from 
some  point  on  the  main  trunk,  and  is  but  another  name  for  a 
branch  road,  both  being  a  part  of  the  main  road.1 

II.  Lateral  Roads  Generally. — The  right  to  construct  lateral  rail- 
roads may  be  said  generally  to  depend  upon  charter  or  statutory 
provisions.    Unless  the  power  to  build  them  is  conferred  upon  a 
company  by  its  charter,  either  in  express  terms  or  by  necessary 
implication,  they  cannot  be  constructed.*    But  where  the  charter 


1.  Newhall  v.  Galena  etc.  R.  Co.,  14 
111.  272. 

The  definition  of  a  branch  railroad 
can  depend  neither  upon  its  length  nor 
its  direction.  The  word  "  branch"  in 
such  connection  is  equivalant  to  "sec- 
tion" or  "subdivision,"  and  is  as  appli- 
cable to  a  direct  extension  from  the 
terminus  as  to  an  offshoot  of  the  main 
road.  McAboy  v.  Pittsburgh  etc.  R. 
Co.  107  Pa.  St.  548;  20  Am.  &  Eng. 
R.  Cas.  314.  See  also  West.  Pennsyl- 
vania R.  Co's  Appeal.  29  Pitts.  Leg.  J. 
273- 

a.  Morris  &  E.  R.  Co.  t-.  Central  R. 
ofN.J.,  2  Vroom  (N.  J.)  205;  New 
Orleans  etc.  R.  Co.  v.  Second  Munici- 
pality etc.,  1  La.  An.  128;  Knight  v. 
Carrollton  R.  Co..  9  La.  An.  284; 
Baltimore  &  H.  T.  Co.  v.  Union  R. Co., 
35  Md.  224;  Pittsburgh  v.  Pennsylvania 
R.  Co.,  48  Pa.  St.  355. 

Under  the  Missouri  Union  Depot 
act,  encouraging  all  railroads  running 
to  St.  Louis  to  center  at  the  Union  depot, 
a  company  whose  road  runs  near  that 
city  has  a  right  to  construct  a  branch 
road  to  the  depot,  where  it  is  by  its 
•charter  authorized  to  construct  lateral 
railroads.  Missouri  v.  St.  Louis  etc.  R. 
Co.,  3  Mo.  App.  130.  And  a  company 
having  power  to  construct  a  branch  road 
may,  under  that  power,  construct  a 
branch,  commencing  near  one  of  the 
termini  and  running  in  the  same  gen- 
eral direction  as  the  main  line,  so  as 
practically  to  form  an  extension  thereof. 
Atlantic  &  Pac.  R.  Co.  v.  St.  Louis,  66 
Mo.  228. 

Under  the  Ohio  General  Incorpora- 
tion act  of  1852,  it  has  been  held  that 
a  railroad  company  has  power  to  con- 
demn land  for  new  side  tracks,  leading 


from  the  main  road  to  its  depot  build- 
ings, whenever  they  become  necessary 
in  the  proper  management  and  opera- 
tion of  the  road.  Toledo  etc.  R.  Co.  v. 
Daniels,  16  Ohio  St.  390. 

In  McAboy  v.  Pittsburgh  &  C.  R.  Co, 
107  Pa.  St.  548;  20  Am.  &  Eng.  R.  Cas. 
314,  it  was  held  that  under  an  act  con- 
ferring authority  on  the  Pittsburgh  & 
Connellsville  R.  Co.  to  build  branches 
from  its  main  line  of  railroad,  that 
company  has  the  right  to  extend  its 
road  in  a  direct  line  from  its  terminus 
in  the  city  of  Pittsburgh,  along  and 
over  Water  street  on  the  Monongahela 
wharf  to  Smithfield  street  in  said  city. 
See  also  West  Pa.  R.  Co.'s  Appeal.  29 
Pitts.  Leg.  J.  273,  construing  similar  act 
with  same  result. 

By  defendant's  charter,  its  terminus 
in  Brooklyn  was  "at  or  near  Atlantic 
avenue,"  its  line,  as  shown  upon  the 
map  and  survey  filed,  stopped  twelve 
feet  south  of  the  south  line  of  the  ave- 
nue. It  acquired  the  right  to  run  its 
cars  upon  the  tracks  of  L.  I.  Co, 
whose  road  was  constructed  along  the 
center  of  the  avenue,  and  tracks  were 
constructed  by  the  L.  I.  Co.  connecting 
those  of  the  two  roads;  similar  curved 
tracks  had  long  been  used  by  the  L.  I. 
Co.  to  reach  its  depot  south  of  the  ave- 
nue and  for  other  purposes.  The  L.  I. 
Co.  by  its  charter  had  the  right  to  build 
such  appendages  as  it  deemed  neces- 
sary, and  branches,  when  land  was 
offered  without  expense.  Held,  that 
by  dfendant's  charter  its  terminus 
was  not  necessarily  south  of  the  ave- 
nue, and  there  was  nothing  therein  to 
prevent  it  from  making  such  terminus 
in  the  center  thereof  where  it  could  con- 
nect with  the  other  road;  that  the  con- 
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confers  a  right  to  build  branch  roads,  the  presumption  follows 
that  the  company  has  the  same  right  to  condemn  lands  whereon 
to  construct  such  roads,  as  in  the  case  of  the  main  line.1 


necting  tracks  were  authorized  by  the 
charters  of  the  two  companies,  and  the 
provision  of  the  act  of  1050  (§  28,  subd. 
6),  authorizing  railroad  companies  to 
connect  their  roads,  and  in  no  respect 
could  they  be  considered  as  a  separate 
and  independent  line,  and  so  requiring 
all  the  steps  necessary  to  a  newly 
organized  street  railway.  People  v. 
Brooklyn  etc.  R.  Co.,  89  N.  Y.  75;  9 
Am.  &  Eng.  R.  Cas.  454. 

A  railroad  company,  authorized  by 
its  charter  to  construct  a  road  from  an 
incorporated  city  to  another  point,  ac- 
cepted an  ordinance  passed  by  the 
councils  of  said  city,  granting  it  a  right 
of  way  up  to  a  certain  point  therein. 
It  then  built  its  track  up  to  that  point, 
and  established  there  its  freight  and 
passenger  depots.  There  was  no  other 
act  upon  its  part  indicating  an  inten- 
tion to  fix  the  terminus  at  that  point. 
Held,  that  the  power  reposed  in  the 
company  to  locate  and  establish  a 
terminus  had  not  been  exhausted,  and 
that  it  might,  with  the  consent  of  the 
city  councils,  subsequently  extend  its 
line  to  a  point  beyond  that  where  its 
depots  were  situate;  and  independently 
of  the  question  whether  the  company 
had  fixed  its  terminus,  the  construction 
of  the  new  track,  above  referred  to,  was 
fully  authorized  by  the  act  of  April  4th, 
i86i,  §  9  (P.  L.  62),  enabling  railroads 
to  construct  such  branches  from  their 
main  lines  as  they  may  deem  necessary 
to  increase  their  business  and  accom- 
modate the  public.  Western  Pennsyl- 
vania R.  Co.'s  Appeal,  99  Pa.  St.  155; 
4  Am.  &  Eng.  R.  Cas.  191. 

But  where  a  railroad  company  is 
authorized  by  its  charter  '"to  construct 
branch  roads  from  the  main  route  to 
other  towns  or  places  in  the  several 
counties  through  which  the  road  might 
pass,"  it  is  limited  to  the  construction 
of  branch  roads  which  leave  the  main 
route  and  terminate  in  the  same  coun- 
ty. It  cannot  extend  such  branches 
into  another  county.  Works  v.  Junc- 
tion R.  Co.,  5  McL.  (U.  S  )  425.  And 
a  provision  in  a  charter  that  all  railroad 
companies  shall  have  the  right  to  run 
upon  equal  terms  over  the  track  of  the 
company  in  question,  does  npt  author- 
ize the  construction  of  a  branch  to  en- 
able a  certain  other  railroad  company 
to  enjoy  the  privilege  granted  by  the 


charter.  Baltimore  etc.  Co.  v.  Union 
R.  Co.,  35  Md.  224. 

Limitation  As  to  Time. — A  limitation 
in  the  original  charter  as  to  the  time 
within  whifli  the  road  must  be  finished 
does  not  apply  to  branch  roads,  at  least 
where  the  right  of  way  to  build  branch 
roads  has  been  acquired  prior  to  the 
expiration  of  the  period  mentioned  in 
the  charter.  Atlantic  &  Pacific  R.  Co. 
v.  St.  Louis,  66  Mo.  228. 

Where  no  limit  is  fixed  in  the  char- 
ter to  the  time  within  which  branch 
roads  may  be  constructed,  the  courts 
will  not,  as  a  rule,  fix  any  limit;  and 
where,  by  an  act  of  the  legislature,  the 
time  for  completing  the  main  road  has 
been  extended,  the  provision  will  be 
held  to  apply  also  to  the  case  of  lateral 
railroads:  Newhall  v.  Galena  &  Chi- 
cago Union  R.  Co.,  14  111.  273. 

A  feeble  railroad,  of  doubtful  ability 
to  construct  any  road  between  the  ter- 
minal points  of  its  charter,  will  be  re- 
strained, at  the  suit  of  a  municipality 
which  has  subscribed  to  it,  from  wast- 
ing its  means  in  the  construction  of 
branch  roads;  and  where  said  subscrip- 
tions were  conditioned  upon  the  road 
running  through  the  town,  and  the  con- 
struction of  the  branch  is  substantially 
an  evasion  oC  that  condition,  and  a  di- 
version of  the  road  from  the  munici- 
pality, the  company  will  be  restrained 
on  that  ground  from  building  it.  Platte- 
ville  v.  Galena  &  S.  W.  R.  Co.,  43  Wis. 
493- 

Purchase  of  Branch  Road. — A  statute 
authorizing  a  company  to  locate,  con- 
struct and  operate  a  branch  road  doer, 
not  confer  power  to  purchase  a  line  al- 
ready constructed.  Gulf  etc.  R.  Co.  v. 
Morriss,  67  Tex.  692;  35  Am.  &  Eng. 
R.  Cas.  94;  Campbell  v.  Marietta  &  C. 
R.  Co.,  23  Ohio  St  168. 

A  reservation  in  the  charter  of  a 
railroad  corporation,  of  a  right  to  au- 
thorize other  railroad  corporations  to 
enter  upon  and  use  this  railroad,  ex- 
tends to  a  branch  road  purchased  from 
another  corporation,  whose  charter  con- 
tained no  such  reservation.  Lexington 
&  W.  C.  R.  Co.  v.  Fitchburg  R.  Co., 
14  Gray  (Mass.)  267. 

1.  Newhall  v.  Galena  etc.  R.  Co.,  14 
111.  273;  Toledo  etc.  R.  Co.  v.  East 
Saginaw  etc.  R.  Co.  (Mich.  1888),  36 
Am.  &  Eng.  R.  Cas.  553. 
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The  necessity  for  such  branches,  and  their  direction,  rest  in  the 
will  and  discretion  of  the  president  and  directors  of  the  corpora- 
tion by  which  they  are  to  be  constructed.1 

Ill  Spurs  to  Private  Establishments. — The  right  of  a  railroad  com- 
pany to  run  private  sidings  or  spurs  to  private  establishments, 
and  to  take  the  necessary  land  for  the  purpose,  is  clearly  within 
the  constitutional  power  of  the  legislature  to  confer,  because  the 
public  interest  is  thereby  subserved  by  reason  of  the  increased 
facilities  afforded  for  developing  the  resources  of  the  State,  and 
promoting  the  general  wealth  and  prosperity  of  the  community.* 


Where  a  railroad  company  has  power 
to  build  an  additional  lateral  road,  aux- 
iliary to  the  original  road,  whose  con- 
struction and  maintenance  is  possible 
only  upon  an  independent  right  of  way, 
the  statute  does  not  prevent  the  con- 
demnation of  land  for  such  additional 
road.  Lower  v.  Chicago  etc.  R.  Co., 
59  Iowa  563;  10  Am.  &  Eng.  R.  Cas. 

Section  t6  of  chapter  151  of  act  of 
1851-2,  old  Code  of  Tennessee,  $  11 19, 
was  intended  as  a  general  amendment 
to  the  charters  of  all  railroad  compa- 
nies that  might  see  proper  to  accept  its 
provisions  by  exercising  the  rights  and 
privileges  conferred  by  it,  and  under  it 
a  railroad  company  authorized  by  its 
charter  to  condemn  land  for  right  of 
way,  may  condemn  land  to  build  a  track 
connecting  or  uniting  it  with  another 
railroad;  and  if  it  appropriates  land  for 
such  purpose  without  having  same  con- 
demned, it  is  not  liable  as  a  trespasser, 
but  for  its  value  and  incidental  dam- 
ages, under  the  statute  providing  for 
the  measure  of  damages  in  case  of  con- 
demnation proceedings.  Louisville  etc. 
R.  Co.  v.  Quinn,  14  Lea  (Tenn.)  65;  22 
Am.  &  Eng.  R.  Cas.  m. 

1.  McAboy  v .  Pittsburgh  etc.  R. 
Co.,  107  Pa.  St.  548;  20  Am.  &  Eng.  R. 
Cas.  314;  Pittsburgh  v.  Pennsylvania 
R.  Co.,  12  Wr.  (Pa.)  359. 

Width  of  Land  Taken.— The  Pennsyl- 
vania acts  of  1832  and  of  1865  on  the 
subject  of  lateral  roads,  limit  the  width 
of  such  roads  to  twenty  feet.  If,  under 
the  latter  act,  a  greater  width  is  neces- 
sary for  sidings,  wharves,  chutes,  etc., 
such  widths  may  be  used  for  those  spe- 
cific purposes.  In  that  event  the  spe- 
cial additional  structures,  together  with 
the  quantity  of  ground  requisite  for  the 
purpose,  should  be  carefully  described 
in  the  petition  and  order,  so  that  they 
may  appear  on  the  record.  No  infer- 
ence of  additional  width  can  be  drawn 
from  the  fact  that  double  tracks  are  au- 


thorized. The  width  of  such  a  road  is 
a  jurisdictional  fact,  and  may  be  taken 
advantage  of  at  any  stage  of  the  pro- 
ceedings. In  re  Shoenberger,  1 1 1  Pa. 
95;  25  Am.  &  Eng.  R.  Cas.  177. 

a.  Getz's  Appeal,  65  Pa.  St.  1 ;  3  Am.  & 
Eng.  R.  Cas.  186.  In  this  case  the  court 
said:  "We  cannot  assent  to  the  opposite 
contention.which  holds  that  a  side-track, 
which  leads  only  to  a  manufacturing  or 
mining  establishment  held  in  private 
ownership  is  illegal,  because  it 
does  not  subserve  a  public  use. 
These  establishments  are  very  numer- 
ous, especially  in  Pennsylvania,  along  a 
near  line  of  "railroad.  They  serve  to 
develop  the  resources  of  the  State,  they 
give  employment  to  vast  numbers  of 
citizens,  and  constitute  a  most  impor- 
tant element  in  the  general  wealth  and 
prosperity  of  the  community.  Conven- 
ience and  consequent  cheapness  of 
transportation  are  in  most  cases  essen- 
tial, and,  in  many,  vital  to  their  main- 
tenance. Moreover,  considerable  por- 
tions of  the  general  public  are  directly 
interested  in  the  traffic  which  goes  to 
them,  and  in  that  which  comes  from 
them.  Hence  in  the  connection  in  which 
we  are  now  considering  them,  we  cannot 
regard  them  as  merely  private  interests, 
and  therefore  without  the  pale  of  that 
public  use,  for  which  private  property 
may  be  taken  in  the  construction  of  rail- 
roads lawfully  established  and  actually 
used  for  public  purposes."  See  also 
Knickerbocker  Ice  Co.  v.  Philadelphia 
&  R.  R.  Co.,  38  Leg.  Int.  (Pa.)  384; 
Slocum's  Appeal,  12  W.  N.  C.  (Pa.) 
84;  Hays  v.  Risher,  32  Pa.  St.  169. 

Lewis,  in  his  work  on  Eminent  Do- 
main, $  171,  says  with  reference  to  the 
position  of  the  Pennsylvania  court: 
"Certain  decisions  in  Pennsylvania  hare 
sometimes  been  understood  as  laying 
down  the  doctrine  that  private  property 
could  be  taken  for  a  lateral  railroad 
connecting  a  mine  or  a  mill  with  a  rail- 
road, canal  or  navigable  stream,  though 
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But  where  the  legislature  has  conferred  no  such  authority,  al- 
though the  company's  articles  of  incorporation  place  no  limita- 
tion upon  its  power  to  build  side  tracks,  turnouts,  etc.,  yet  it  is 


the  lateral  road  was  for  the  private  use 
of  the  owner  of  the  mine  or  mill.  Har- 
vey v.  Thomas,  10  Watts  (Pa.)  63 
Harvey  t>.  Lloyd,  3  Pa.  331;  Shoen- 
berger  v.  Mulhollan,  8  Pa.  134;  Hays  t>. 
Risher,  32  Pa.  169.  The  supreme 
court  of  that  State  seems  to  have  so  un- 
derstood itself  at  an  early  date.  Har- 
vey v.  Thomas,  10  Watts  (Pa.)  631. 
But  afterwards  discovered  its  mistake. 
Hays  v.  Risher,  32  Pa.  St.  169."  And 
see"  New  Central  Coal  Co.  v.  Georges 
Creek  C.  &  I.  Co.,  37  Md.  537. 

In  Phillips  v.  Watson,  63  Iowa  28, 
it  is  held  that  a  road  or  way  established 
under  ch.  34,  Iowa  Laws  of  1874,  over 
the  land  of  another,  to  connect  a  mine 
or  quarry  with  a  railroad  or  highway, 
is  a  public  way,  in  the  sense  that  the 
public  may  use  and  enjoy  it  in  the  way 
in  which  roads  and  highways  are  ordina- 
rily used  by  it,  and  that  the  mine  owner 
who  procures  it  to  be  established,  must 
use  the  special  privilege  which  the  act 
confers  on  him  in  such  manner  as  not 
to  destroy  this  right  of  the  public,  or 
prevent  its  enjoyment.  It  follows, 
therefore,  that  said  act  is  not  in  conflict 
with  those  provisions  of  the  constitu- 
tion of  the  United  States  and  of  the 
State  of  Iowa,  which  prohibit  the  ap- 
propriation by  law  of  private  property 
to  private  use. 

Dietrich  v.  Murdock,  42  Mo.  279,  up- 
holds the  validity  of  a  Missouri  statute 
authorizing  the  construction  of  a  rail- 
road from  certain  coal  lands  to  another 
railroad.  It  was  decided  in  this  case 
that  where,  by  the  terms  of  a  statute,  a 
railroad  company  are  incorporated  for 
the  use  and  benefit  of  that  particular 
section  of  the  State  where  the  road  is 
located,  it  will  be  assumed  that  the 
grant  of  authority  to  condemn  the  land 
necessary  for  a  roadbed  was  a  rightful 
exercise  of  legislative  authority. 

The  laying  of  an  underground  railroad 
from  a  coal  mine  to  a  railway,  under 
the  New  Jersey  act,  was  sustained  in 
Hibernia  Underground  R.  Co.  v.  De- 
Camp,  47  N.J.  L.  518;  24  Am.  &  Eng. 
R.  Cas.  273. 

In  National  Docks  R.  Co.  v.  Central 
R.  Co.,  32  N.  J.  Eq.  755.  Dixon,  J., 
said:  "But  it  is  insisted  by  the  com- 
plainants that  the  road  which  the  Na- 
tional Docks  R.  Co.  intends  to  con- 
=  struct  will  be  a  private  and  not  a  public 


one;  and  to  establish  this  they  adduce 
the  purpose  of  the  corporators.  But  I 
think  these  purposes  are  foreign  to  the 
enquiry.  The  character  of  the  road  in 
this  respect  is  dependent,  not  on  the 
designs  of  its  projectors,  but  on  the 
terms  of  the  law  which  governs  it.  Said 
Judge  Baldwin,  in  Bonaparte  v. 
Railroad  Co.,  Baldw.  205:  'A  road  or 
canal  constructed  by  the  public  or  a 
corporation  is  a  public  highway  for  the 
public  benefit  if  the  public  have  a 
right  of  passage  thereon  by  paying  a 
reasonable,  stipulated,  uniform  toll.' 
Tested  by  this  criterion,  and  it  is  the 
true  one,  there  can  be  no  doubt  that 
every  railroad  built  by  corporation  or- 
ganized under  our  general  taw  becomes 
if  so  facto  a  public  road." 

In  the  case  of  Pittsburgh  etc.  R.  Co. 
v.  Benwood  Iron  Works  (W.  Va.),  36 
Am.  &  Eng.  R.  Cas.  531,  however, 
a  railroad  company  sought  to  condemn 
land  for  a  side  track  to  a  certain  steel 
mill.  The  statutes  of  West  Virginia 
bearing  upon  the  right,  authorized  the 
company  "to  extend  its  road  from  the 
city  of  Wheeling  in  the  direction  of  the 
Kentucky  State  line,  through  such  sec- 
tions of  the  State  contiguous  to  the 
Ohio  river  as  the  company  may  deem 
most  desirable."  A  statute  also  pro- 
vided that  "the  president  and  directors 
of  any  company  incorporated  to  con- 
struct a  railroad,,  or  other  work  of  in- 
ternal improvement,  may  cause  to  be 
made,  in  connection  therewith,  branch 
railroads,  or  lateral  works,  not  exceed- 
ing two  miles  in  length;  and  .  .  . 
may  cause  to  be  made  branch  railroads 
or  lateral  works,  not  exceeding  ten 
miles  in  length."  Another  statute  pro- 
vided that  "any  railroad  company  or- 
ganized under  this  chapter  may  build 
and  construct  lateral  and  branch  roads 
or  tramways,  and  of  any  gauge  what- 
ever, not  exceeding  fifty  miles  in 
length."  The  court  held  that  the  use 
to  which  the  land  was  to  be  subjected 
was  a  private,  not  a  "public  use,"  and 
it  could  not  therefore  be  taken.  "We 
would  do  nothing,"  said  the  court,  "to 
hinder  the  development  of  the  State, 
nor  to  cripple  railroad  companies  in  as- 
sisting such  development,  but  at  the 
same  time  we  must  protect  the  prop- 
erty rights  of  the  citizens.  All  that  to 
which  the  corporations  are  entitled  un- 
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not  authorized  to  condemn  land  for  the  sole  purpose  of  handling 
the  freight  of  a  private  establishment.1  The  fact,  however,  that 
an  ordinary  side  track  incidentally  serves  a  private  use  is  no  valid 
objection  to  the  condemnation  of  a  strip  of  land  therefor,  if  in 
addition  to  serving  such  use  it  is  also  necessary  for  the  successful 
and  convenient  operation  of  the  main  line  of  the  road.* 

Land  already  used  for  a  side  track  to  a  private  establishment 
may  be  condemned  by  another  company  where  the  sidingwas  not 
needed  for  general  purposes,  but  was  constructed  merely  to  ob- 
struct a  rival  road.3    In  Illinois,  it  has  been  held  that  a  railroad 


der  a  proper  construction  of  the  law 
they  will  receive;  but  they  must  not, 
for  their  own  gain  and  profit,  be  per- 
mitted to  take  private  property  for 
private  use."  See  also  Valley  Salt  Co. 
v.  Brown,  7  W.  Va.  191. 

1.  Chicago  etc.  R.  Co.  v.  Wiltse,  ti6 
III.  449;  24  Am.  &  Eng.  R.  Cas. 
261.  holding  that  where  the  track  for 
which  the  company  sought  to  condemn 
a  right  of  way,  was  a  branch  road  in- 
tended for  the  private  use  of  handling 
the  freight  of  certain  brick  works,  the 
condemnation  of  property  for  such  use 
was  unauthorized  by  law,  and  that  the 
proceedings  should  have  been  dis- 
missed as  soon  as  the  purpose  became 
apparent. 

In  Sholl  v.  German  Coal  Co.,  118  111. 
427,  it  wa6  held  that  the  use  of  a  strip 
of  land  by  a  coal  company,  upon  which 
to  construct  a  tramway  leading  from 
the  coal  works  to  a  railroad  track,  is  a 
private  use,  and  such  strip  cannot  be 
condemned,  under  the  Illinois  eminent 
domain  act,  for  such  use. 

In  State  v.  Railway  Co.,  40  Ohio  St. 
504,  it  was  held  that  where  a  railway 
corporation,  for  a  period  of  five  years, 
fails  to  construct  the  line  of  railroad 
named  in  its  charter,  but  condemns 
private  property,  and  constructs  a  rail- 
road wholly  unsuited  to  the  wants  of 
the  public,  and  for  the  benefit  only  of 
coal  mines,  owned  and  operated  by  the 
principal  corporators  and  stockholders 
of  such  railroad  company,  it  is  a  misuse 
of  its  corporate  powers,  franchises  and 
privileges. 

2.  South  Chicago  R.  Co.  v.  Dix,  109 
III.  237:  17  Am.  &  Eng.  R.  Cas.  157. 

3.  In  Rochester  &  H.  &  L.  R.  Co.  v. 
Babcock,  110  N.  Y.  1 19,  a  railroad  com- 
pany filed  its  map  and  profile  for  a 
right  of  way,  and  served  notice  thereof 
on  an  owner  of  land  over  which  it 
passed.  Soon  thereafter  the  owner 
leased  the  right  of  way  on  the  premises 
sought  to  be  taken  by  the  railroad  com- 


pany to  another  railroad  company,  upon 
which  to  lay  a  switch  leading  to  a 
brick  yard,  and  the  construction  of  the 
switch  was  immediately  begun.  The 
switch  was  not  needed  for  the  general 
purposes  of  the  leasing  company,  nor 
was  it  ever  completed  as  far  as  the 
brick  yard.  Held,  that  the  occupation 
of  the  premises  under  the  lease  was  not 
for  such  a  public  use  as  would  bar  con- 
demnation by  the  former  railroad  com- 
pany. 

The  court  say:  "Lands  held  by  a 
corporation,  but  not  used  for  or  neces- 
sary to  a  public  purpose,  but  simply  as 
a  proprietor,  and  for  any  private  pur- 
pose to  which  they  may  be  lawfully 
applied,  may  be  taken  as  if  held  by  an 
individual  owner.  In  re  Commissioners, 
66  N.  Y.  413.  The  need  of  the  land 
sought  in  aid  of  collateral  enterprises 
remotely  connected  with  the  running  or 
operating  of  the  road  will  not  justify 
an  assertion  of  the  right  of  eminent 
domain.  Rensselaer  &  S.  R.  Co.  v.. 
Davis,  43  N.  Y.  137.  The  whole  sub- 
ject has  been  recently  and  fully  dis- 
cussed, in  Re  Niagara  Falls  &  N.  R- 
Co.,  108  N.  Y.  375;  3}  Am.  &  Eng.  R. 
Cas.  99,  and  the  limits  of  judicial 
control  defined.  In  the  case  at  bar 
the  lease  taken  was  brief  and  temporary; 
the  lessor,  a  complaining  land  owner, 
and  the  lessee  watching  a  competitor; 
the  building  of  the  switch  so  swift  and 
prompt  as  to  indicate  a  design  of  ob- 
struction; the  purpose  asserted,  that  of 
convenience  to  the  owners  of  the  brick 
yard,  in  which  no  public  use  was  in- 
volved; even  that  purpose  inchoate  and 
barred  by  the  refusal  of  Mrs.  Emery, 
and  the  brick  yard  not  even  reached, 
the  switch  needless  for  the  general  pur- 
poses of  the  company,  and  no  such  ex- 
pected use  asserted;  and  the  occupation 
for  private  gain,  and  for  individual  con- 
venience. A  switch  may  be  needed  for 
the  storage  of  cars,  or  making  up  of 
trains,  or  for  access  to  docks,  ware- 
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company  may  be  compelled  by  mandamus  to  restore  connection 
with  aside  track  leading  to  a  coal  bank  from  its  main  track  which 
it  has  wrongfully  severed.1 

IV.  Switches  and  Sidings. — The  grant  of  power  to  locate  and 
construct  a  railway  unquestionably  carries  with  it  the  right  to  con- 
struct turnouts,  sidings,  and  all  works  and  appendages  usual  in 


houses  and  elevators  open  to  public  use, 
and  resulting  in  public  accommodation; 
but  nothing  of  the  kind  is  here  pre- 
tended, and  it  is  even  doubtful  whether 
its  sole  utility  to  the  builders  was  any- 
thing other  than  as  an  obstruction." 

1.  Chicago  &  A.  R.  Co.  v.  Suffern 
(111.  1889),  38  Am.  &  Eng.  R.  Cas.  508. 
In  this  case  it  was  held  that  the  pro- 
vision of  the  Illinois  constitution  that 
"all  railroad  companies  shall  permit 
connections  to  be  made  with  their  track 
so  that  .  .  .  any  public  warehouse, 
coal  bank  or  coal  yard  may  be  reached 
by  the  cars  of  said  railroad"  is  abso- 
lute and  peremptory;  and  if  a  railroad 
company  wrongfully  severs  the  con- 
nection of  a  switch  leading  to  a  coal 
bank,  the  legal  obligation  of  the  com- 
pany to  restore  such  connection  may  be 
enforced  by  mandamus. 

The  following  points  were  also  de- 
cided: The  fact  that  the  proprietor  of 
a  coal  mine,  which  already  had  a  switch 
connecting  with  a  railroad,  had  per- 
mitted another  company  to  construct  a 
switch  on  its  road  to  the  coal  bank,  and 
that  the  two  switches  were  connected 
at  the  weighing  scales,  does  not,  in  the 
absence  of  evidence  tending  to  show  that 
the  cars  of  the  second  company  were 
pushed  from  the  weighing  scales  upon 
the  line  of  the  first  company,  or  that 
the  first  company  was  in  any  way  in- 
jured by  the  construction  of  the  second 
switch,  justify  the  first  company  in  dis- 
connecting its  switch.  A  plea  which 
alleges  that  the  manager  of  the  res- 
pondent, in  the  exercise  of  his  discre- 
tion, determined  that  the  use  of  the 
connecting  switches  was  unsafe  and  im- 
prudent, is  insufficient  if  it  fails  to  set  up 
facts  showing  wherein  the  use  would  be 
unsafe.  One  railroad  company  is  not  jus- 
tified in  disconnecting  a  switch  leading 
to  a  coal  mine,  and  refusing  to  permit  the 
owners  of  the  coal  mine  to  ship  coal 
over  its  road  because  such  owners  also 
ship  coal  from  the  same  mine  over  the 
road  of  another  railroad  company  which 
is  also  connected  with  the  mine  by  a 
switch. 

In  Smith  v.  Indianapolis  P.  &  C.  R. 
Co.,  1  Indianapolis  Supr.  Ct  Rep.  88, 


12  C.  of  L. — 60 


it  was  held  that  where  parties  living 
adjacent  to  a  railroad  track  made  the 
grade  and  furnished  the  cross  ties  for  a 
switch  for  neighborhood  convenience 
under  a  contract  with  the  railroad  com- 
pany that  the  switch  should  remain 
permanently,  etc.,  held  that  after  the 
road  and  franchises  of  the  contracting 
company  had  been  sold  under  a  decree 
of  foreclosure,  the  corporation'  pur- 
chasing the  same  might  remove  the 
switch,  unless  it  assumed  the  original 
contract  under  section  3  of  the  railroad 
act  of  March  3rd,  1865. 

Contract — Specific  Performance.  —  In 
consideration  of  certain  land  owners 
obtaining  from  the  admiralty  a  waiver 
of  an  obligation  imposed  upon  a  rail- 
way company  by  their  act  to  construct 
certain  works,  and  upon  conveyance  of 
the  necessary  land  by  the  land  owners, 
the  railway  company  entered  into  an 
agreement  with  them  to  make  a  car- 
riage road  between  certain  specified 
points,  and  also  to  make  and  maintain 
a  wharf  for  loading  and  discharging 
vessels  at  a  specified  place,  of  a  stipu- 
lated length,  and  of  a  suitable  and  con- 
venient height.  The  obligation  im- 
posed upon  the  company  by  their 
act  had  been  waived  by  the  ad- 
miralty; and  the  land  required  had 
been  conveyed  to  the  company, 
who  had  commenced  but  had '  not  fin- 
ished the  road,  and  had  not  com- 
menced the  wharf.  Held,  on  demurrer 
by  the  company  to  a  bill  by  the  land- 
owners for  specific  performance  of  the 
agreement,  1st,  that  having  obtained  the 
benefit  of  the  agreement  by  being 
thereby  released  from  an. onerous  obli- 
gation, and  allowed  to  substitute  some- 
thing more  easy  of  performance,  the 
company  would  not  be  allowed  to 
evade  the  agreement;  2nd,tliat  the  agree- 
ment was  not  ultra  vires,  and  might  be 
enforced  against  them.  Wilson  v.  Fur- 
ness  R.  Co.,  L.  R.,  9  Eq.  28. 

Public  Highway. — A  private  switch 
from  a  railroad  to  coal  lands,  which  is 
not  owned  by  the  railway  company,  but 
by  individuals  for  their  own  private 
use,  is  not  a  public  highway  within  the 
meaning  of  §  12,  art.  11,  of*  the  Illinois 
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the  convenient  operation  of  a  railway.  A  railroad  without 
switches,  sidings  and  turnouts  would  be   useless  in  a  great 


measure.* 

constitution,  and  therefore  not  free  to 
ail  persons  for  the  transportation  of 
their  persons  and  jjroperty  thereon; 
that  section  applies  only  to  public  rail- 
roads.   Koelle  v,  Knecht,  99  111.  396. 

1.  Philadelphia  W.  &  B.  R.Co.r.  Will- 
iams (Pa.),  4  P.  F.  S.  103;  Getz  Appeal, 
65  Pa.  St.  t;3  Am.  &  Eng.  R.Cas.  186; 
Chicago,  B.  &  QjR.  Co.  v.  Wilson,  17 
111.  125;  In  re  New  York  Cent.  etc.  R. 
Co.,  67  Barb.  (N.  Y.)  426;  Toledo  etc. 
R.  Co.  v.  Daniels,  16  Ohio  St.  390. 

The  A.,  T.  &  S.  F.  R.  Co.,  having 
completed  the  line  of  road  author- 
ized by  its  charter,  and  having  once 
condemned  land  in  the  city  of  Atchison, 
for  depots,  side  tracks,  etc.,  and  needed 
more  room  in  said  city  for  the  transac- 
tion of  its  business,  instituted  proceed- 
ings for  condemning  more  land.  Held, 
that  such  proceedings  could  be  main- 
tained, and  that  under  the  statute  the 
right  of  eminent  domain  was  not  ter- 
minated by  the  completion  of  the  road 
or  exhausted  by  a  single  exercise  of  the 
power.  Central  Branch  U.  P.  R.  Co.  v. 
Atchison  etc.  R.  Co.,  29  Kan.  669;  5 
Am.  &  Eng.  R.  Cas.  389. 

In  Cleveland  &  P.  R.  Co.  v.  Speer, 
6  P.  F.  S.  (Pa.)  335,  it  was  said:  "By 
the  express  words  of  this  charter,  the 
power  is  conferred  of  making  as  many 
sets  of  tracks  as  are  deemed  necessary. 
But  if  this  power  were  not  expressed, 
it  is  clearly  to  be  inferred  from  the  gen- 
eral powers  conferred  and  the  essential 
purposes  of  the  grant.  A  power  to 
build  side  tracks  is  essential  to  the  pur- 
pose and  use  of  the  road. 

And  in  Black  v.  Philadelphia  &  R. 
R.  Co.,  8  P.  F.  S  (Pa.)  25a,  it  was  said 
that  "the  word  'railroad'  ex  vi  termini, 
includes  sidings." 

In  New  York  Cent.  &  H.  R.  Co.  v. 
Metropolitan  G.  L.  Co.,  5  Hun  (N.  Y.) 
201;  6  ib.  109;  63  N.  Y.  326,  it  was 
held  that  a  railway  company  may  take 
lands,  under  the  general  law,  for  the 

fmrpose  of  laying  tracks  from  its  main 
ine  to  its  stock  yards. 

In  South  Chicago  R.  Co.  v.  Dix,  109 
111.  237;  17  Am.  &  Eng.  R.  Cas.  157,  it 
was  held  that  a  railway  corporation, 
organized  under  the  Illinois  general 
act  of  1872,  and  the  amendment  thereto 
of  1877,  ■*  expressly  empowered  to 
condemn  land  for  the  purposes  of 
switches,  turnouts  and  side  tracks,  when 


necessary  for  the  successful  operation 
of  its  road.  The  act  requires  the  per- 
sons incorporating  a  company  to  name 
the  places  from  which  and  to  which  it 
is  intended  to  construct  the  proposed 
railway,  but  no  limitation  is  laid  down 
as  to  the  places  where  switches,  turnouts 
or  sidetracks  shall  be  constructed. 

Where  a  railroad  company  had  a 
side  track  for  many  years  before  con- 
necting its  main  track  with  a  public 
warehouse  and  elevator  in  a  town  over 
the  land  of  another,  but  without  having 
the  right  of  way  therefor,  except  by  the 
mere  consent  or  licence  of  the  owner, 
it  was  held  that  the  company  had  the 
right  to  institute  proceedings  to  con- 
demn the  land  over  which  such  branch 
ran  for  right  of  way.  Fisher  v.  Chicago 
&  S.  R.  Co.,  104  111.  323;  to  Am.  & 
Eng.  R.  Cas.  14. 

A  railroad  corporation  may  lay  side 
tracks  for  its  convenience  over  any 
land  it  may  own  in  fee,  or  land  of  indi- 
viduals giving  legal  consent  thereto  if 
no  public  interest  or  private  right  is 
effected.  Bangor  etc.  R.  Co.  v.  Smith, 
47  Me.  34. 

Public  Uae. — Where  the  record  shows 
that  the  construction  of  branches  and 
spur  tracks  laid  down  on  the  map  is 
essential  to  any  successful  operation  of 
the  petitioner's  road,  it  must  be  held  to 
be  necessary  to  public  use.  Toledo,  S. 
&  M.  R.  Co.  v.  East  Saginaw  etc.  R. 
Co.  (Mich.  i88S),  36  Am.  &  Eng.  R. 
Cas.  553. 

Railroad  In  Street. — A  land  owner 
who  had  released  to  railroad  company 
the  right  to  occupy  a  street  for  one 
track  has  been  held  not  entitled  to  en- 
join the  construction  of  a  switch  by 
laying  an  additional  rail  on  the  project- 
ing ends  of  the  ties  on  which  main  track 
was  laid.  Indianapolis  etc.  R.  Co.  v. 
Calvert,  no  Ind.  555;  32  Am.  &  Eng. 
R.  Cas.  170. 

A  railroad  company  having  the  right 
to  extend  a  switch  track  into  a  highway 
is  bound  to  use  such  track  in  such  man- 
ner as  not  unnecessarily  to  interfere 
with  public  travel.  Bussian  v.  Mil- 
waukee etc.  R.  Co.,  56  Wis.  325;  10 
Am.  &  Eng.  Cas.  716. 

Where  the  right  to  lay  a  railroad 
track  in  a  street  is  limited  to  thirty 
feet  in  the  center,  a  railroad  company 
may  condemn  for  a  side  track  which 
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And  the  fact  that  the  company,  in  organizing,  names  the  ter- 
mini of  the  proposed  road,  as  required  by  the  act  of  incorporation, 
does  not  restrict  its  right  to  condemn  land  for  switches,  turnouts 
and  side  tracks.1 

V.  Carriers. — Wherever  a  railroad  company  is  invested  with 
power  to  construct  branches  to  its  main  track,  and  when  this  is 
done  for  the  purpose  of  general  transportation,  the  road  will  be- 
come a  common  carrier  as  to  such  branches,  and  subject  to  the 
law  governing  carriers ;  but  the  question  whether  such  branch  has 
been  used  for  general  transportation,  so  as  to  make  the  company 
liable  as  a  common  carrier,  is  one  of  fact  for  the  jury.* 


runs  perpendicular  to  the  main  track. 
South  Chicago  R.  Co.  v.  Dix,  109  111. 
237;  17  Am.  &  Eng.  R.  Cas.  157. 

The  map  required  to  be  filed  by  a 
railroad  company  is  sufficient  if  it 
shows  the  alignment  and  profile;  it  is 
not  essential  that  it  should  show  all  the 
connections,  turnouts  and  switches. 
People  v.  Brooklyn  etc.  R.  Co.,  89  N. 
Y.  75;  9  Am.  &  Eng.  R.  Cas.  454. 

Land  Adjoining  Bide  Track. — In  State 
v.  United  N.  J.  R.  &  C.  Co.,  43  N.  J.  L. 
110;  10  Am.  &  Eng.  R.  Cas.  103,  it  was 
held  that  the  act  concerning  railroad 
corporations,  approved  March  6th,  1877, 
which  authorizes  such  corporation  to 
condemn  land  "adjoining  their  road  as 
constructed  on  their  right  of  way  as 
located"  does  not  apply  to  lands  which 
merely  adjoin  a  side  track  leading  from 
the  railway  route  to  a  freight  house. 

Contract  Not  to  Build.— When  the  de- 
fendants executed  to  the  plaintiff  rail- 
road company  a  bond,  one  of  the  condi- 
tions of  which  was  that  said  company 
was  not  to  lay  down  a  side  track  at  a 
certain  town  through  which  the  railroad 
passed,  this  condition  is  construed  to  be 
a  consideration  inseverable  from  the 
other  considerations  upon  which  the 
entire  contract  rested,  and  such  consid- 
eration being  held  illegal  as  against 
public  policy,  and  void,  the  contract 
will  not  be  enforced,  nor  a  recovery 
had  upon  breach  thereof.  Pueblo  &  A. 
V.  R.  Co.  v.  Taylor,  6  Colo.  1;  6  Am. 
&  Eng.  R.  Cas.  474. 

1.  South  Chicago  R.  Co.  v.  Dix,  109 
111.  237;  17  Am.  &  Eng.  R.  Cas.  157. 

a.  Avinger  v.  South  Car.  R.  Co.  (S. 
Car.),  35  Am.  &  Eng.  R.  Cas.  519.  In 
this  case,  accordingly,  it  was  held  that 
an  instruction  that  if  a  defendant  rail- 
road company  maintained  and  oper- 
ated a  branch  road,  or  ran  its  own  en- 
gine and  cars  upon  it,  whether  under 
its  charter  it  had  a  right  to  construct 


such  branch  road  or  not,  it  will  become 
a  common  carrier  thereon  with  all  the 
liabilities  to  the  public  which  attend 
the  main  lines  is  erroneous.  "Suppose, 
for  instance,"  said  the  court,  "that  the 
defendant  owned  a  body  of  timber  land 
some  miles  from  its  main  track  and  that 
for  its  own  purposes  in  procuring  cross- 
ties,  stringers  and  other  lumber  for  re- 
pairs it  should  construct  a  track  to  said 
lands,  using  its  engines  and  cars  thereon 
for  the  transportation  of  said  lumber  to 
the  main  track,  and  for  no  other  pur- 
pose, could  it  be  claimed  that  the  com- 
pany would  become  a  common  carrier 
thereon  and  be  bound  to  receive  and 
transport  all  freight  that  might  be 
offered?  We  think  not.  The  question 
in  such  cases  must  turn  on  the  object 
and  purpose  of  the  branch  constructed, 
and  the  road  operated;  and  this  is  a 
question  of  fact,  dependent,  not  simply, 
as  we  have  said,  upon  the  use,  but  upon 
the  character  of  the  use." 

Higher  Sates. — A  branch  line  may 
properly  be  allowed  a  larger  share  of  a 
total  rate  covering  branch  and  main 
line  than  its  mileage  is  part  of  the  total 
mileage.  Distance  yields  to  lightness 
of  traffic  and  other  such  considerations 
in  such  a  case  as  this.  This  practice  is 
also  sanctioned  by  the  Iowa  commis- 
sioners, who  say:  "The  practice  of  al- 
lowing to  branch  and  smaller  lines, 
that  gather  up  and  distribute  the  traffic 
of  the  main  lines,  a  large  percentage  of 
the  entire  joint  rate  than  a  pro  rata  is 
universal,  and,  so  far  as  the  commis- 
sioners are  able  to  judge,  is  correct 
Without  it  a  few  branch  lines  in  the 
State  could  probably  earn  operating 
expenses.  The  weak  lines  with  a  light 
traffic  must  derive  subsidy  from  the 
main  lines  to  whose  large  business 
they  contribute,  otherwise  it  would  be 
impossible  to  equalize  the  rates,  and 
stations  on  main  lines  would  get  very 
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VL  Negligence  in  Operating. — Where  a  parent  company,  operat- 
ing a  long  line  of  road,  constructs  an  auxiliary  railroad  for  the 
purpose  of  a  local  line  in  the  name  of  another  company,  and,  in 
strictly  pursuing  the  provisions  of  the  statute,  merely  furnishes 
aid  as  a  stockholder  or  bondholder,  or  a  guarantor  of  bonds,  to 
the  auxiliary  company,  and  such  auxiliary  company  constructs  its 
road  in  its  own  name,  it  is  not  the  servant  or  agent,  in  such  con- 
struction of  its  road,  of  the  parent  company  ;  and  the  parent 
company  is  not,  on  account  of  being  a  stockholder  or  bondholder, 
or  guarantor  of  bonds  of  the  auxiliary  company,  responsible  for 
the  negligence  or  other  default  of  the  auxiliary  company.1 

VII.  Mortgages. — When  a  mortgage  is  given  by  a  railroad  com- 
pany on  its  franchises  and  on  its  roads  to  be  thereafter  built,  and 
a  branch  road,  not  in  contemplation  at  the  date  of  such  encum- 
brance, is  afterwards  laid  and  built,  such  branch  road  will  pass 
under  such  mortgage,  subject  to  the  burthens  put  upon  it  by  the 
company  in  the  course  and  as  incidents  of  its  acquisition.* 

VIIL  Taxation. — The  exemption  from  taxation  contained  in  the 
original  charter  of  a  railroad  company  does  not,  by  mere  implica- 
tion, exempt  branch  roads  subsequently  acquired  or  built.8 

LATITAT. — An  ancient  writ  of  process  issuing  out  of  the  court 
of  king's  bench,  after  an  actual  or  supposed  bill  of  Middlesex 
to  which  the  sheriff  has  returned  "non  est  inventus."    The  de- 


low  rates,  while  the  smaller  lines  would 
be  compelled  as  a  matter  of  necessity  to 
exact  very  high  rates."  Nye  v.  B.  C.  R. 
&  N.  R.  Co.;  Iowa  R.  Com.  Rep.  1883, 
737- 

Conductor  on  branch  road  represents 
the  company  as  to  his  own  route,  but 
not- in  giving  information  as  to  the  run- 
ning of  trains  on  main  line.  Atchison 
etc.  R.  Co.  v.  Gants,  38  Kan.  608;  34 
Am.  &  Eng.  R.  Cas.  290. 

1.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Davis,  34  Kan.  209,  qualifying  Atchi- 
son etc.  R.  Co.  v.  Davis,  34  Kan.  199; 
35  Am.  &  Eng.  R.  Cas.  305. 

A  railroad  company  in  pursuance  of 
a  contract  with  a  coal  company  ran 
certain  cars  upon  a  6iding  belonging  to 
the  latter  company  which  terminated  at 
the  bank  of  a  river  in  a  tipple.  Owing 
either  to  the  careless  way  in  which  the 
cars  were  run  on  the  defective  condi- 
tion of  the  track,  the  cars  ran  into  the 
river  and  sunk  the  plaintiff's  barge.  In 
a  suit  against  the  railroad  company  to 
recover  damages,  held  that  granting 
that  the  accident  was  due  to  the  defect- 
ive condition  of  the  track,  the  com- 
pany was  liable  for  having  run  their 
cars  on  such  a  track,  and  that  the 
negligence  of  the  coal  company  in  fail- 


ing to  keep  the  track  in  repair  was  not 
to  be  considered  as  being  alone  the 
causer'  causans.  Fawcett  v.  Pittsburg 
etc.  R.  Co.,  24  W.  Va.  755;  19  Am.  S 
Eng.  R.  Cas.  1. 

In  Brown  v.  Atlanta  &  A.  L.  R.Co, 
19  Shand.  (S.  Car.)  39;  13  Am.  &  Eng. 
R.  Cas.  479,  which  was  an  action  by 
the  owner  of  certain  cotton  which  he 
had  placed  on  a  platform  alongside  a 
side  track  of  the  railroad  company,  for 
its  destruction  by  fire,  the  court  said: 
"We  can  see  no  difference  in  this  re- 
spect between  the  use  of  the  side  track 
and  that  of  the  main  road,  subject,  of 
course,  to  the  same  rule  of  proof  as  to 
negligence.  Both  belonged  to  the  com- 
pany and  both,  built  in  the  same  right, 
had  their  proper  uses  connected  with 
the  running  of  the  road.  The  platform 
placed  near  the  side  track  by  the  town 
authorities  did  not  impose  on  the  com- 
pany a  measure  of  responsibility  as  to 
the  use  of  that  siding  other  than  that 
which  existed  as  to  the  use  of  the  main 
track." 

a.  Coe  v.  Delaware,  L.  &  W.  R.  Co, 
34  N.  J.  Eq.  266;  4  Am.  &  Eng.  R.  Cas. 
S'3- 

8.  Southwestern  R.  Co.  v.  Wright, 
116  U.  S.  231. 
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fendants  not  being  found  in  the  county  in  which  the  court  of 
king's  bench  sits,  the  writ  of  latitat  issues  to  the  sheriff  of  some 
other  county,  and  after  reciting  the  bill  of  Middlesex  and  the 
proceedings  thereon,  and  that  it  is  testified  that  the  defendant 
latitat  et  discurrit  lurks  and  wanders  about  in  said  county,  com- 
mands the  sheriff  to  take  him  and  have  his  body  in  court  on  the 
day  of  the  return.1  For  examples  of  its  use,  see  note  2.  This 
writ  has  been  abolished.8 

LATTEB. — In  the  sense  of  last,  latest,  final.    See  note  4. 

LAUNCHED. — Past  participle  of  the  verb  to  launch ;  to  let  glide 
or  slide  into  the  water ;  to  cause  to  move  into  the  water ;  to  push 
into  the  water.5 

1.  Blackstone's  Com.,  bk.  3,  ch.  from  fulfilling  the  contract.  It  was  still 
19,  p.  286.  within  their  power  to  perform  within  the 

2.  Wolfreston's  Case,  Yelverton  52;  time  stipulated.  Until  the  expiration  of 
Roe  v.  Cock,  2  Term  Rep.  257;  Chase  the  time  we  know  of  no  principle  upon 
v.  Joyce,  4  M.  &.  S.  412.  which  they  could  be  held  liable."  But  as 

3.  2  Will.  IV,  ch.  39.  to  the  latter  observation,  see  Contract, 

4.  By  a  certain  contract  in  writing  vol.  3,904.  Bailey  v.  Ricketts,  4  Ind.  488. 
A  agreed  10  deliver  to  B  certain  goods      5.  The  Rev.  Stat,  of  Maine,  ch.  91,  $ 
the  20th  December  and  1st  January,  to   7  (ch.  91,  $  8  of  ed.  of  1883)  are  as  fol- 
be  paid  for  at  the  time  of  delivery,    lows:  "Any  person  who  furnishes  la- 
Subsequently,  this  agreement  was  modi-    bor  or  materials  for  building  a  vessel, 
fied  and  the  time  of  performance  was    shall  have  a  lien  on  it  therefor,  which 
by  consent  of  the  parties  enlarged    may  be  enforced  by  attachment  there- 
to  "  the   latter    part    of  January  "   of,  within  four  days  after  it  is  launched. 
Part  payment  was  made  upon  the    .    .    .    And  a  person  who  furnishes 
contract,  and  on  the  24th  of  January  B    labor  or  materials  for  a  vessel  after  it  is 
called  upon  A  to  deliver  the  goods,    launched,  or  for  its  repair,  shall  have  a 
which  he  refused  to  do,  and  declared    lien  on  it  therefor,  which  may  be  en- 
that  he  would  not  then,  nor  at  any    forced  by  attachment  within  four  days 
other  time,  deliver  said  goods.    B  there     after  the  work  has  been  completed." 
upon  brought  suit,  to  which  A  demurred.    Assumpsit  was  brought  for  materials 
The  court    sustained  the   demurrer,   and  labor  furnished  for  and  used  in  re- 
Davison,  J.,  saying:  "Another  ob-    building  a  schooner,  to  secure  a  lien, 
jection  is  raised  to  these  counts.   This   more  than  "four  days  after  the  work 
suit  was  instituted  on  the  24th  of  Janu-   has  been  completed"  having  expired 
ary,  when  the  time  of  performance  was   before  the  attachment  was  made.  It 
extended  to  the  latter  part  of  that   appeared  that  the  vessel  was  hauled  in, 
month.    It  has  been  decided  that  where,   in  the  first  place,  at  the  side  of  the 
by  the  terms  of  the  contract,  one  party    wharf,  and  dismantled;  then  blocks 
was  to  perform  certain  labour,  and  the   were  laid  down  on  the  beach  and  she 
other,  in  consideration  thereof,  to  pay  a    was  floated  upon  the  blocks;  she  was 
sum  of  money  in  a  certain  month,  an    raised  somewhat  aft,  and  while  sup- 
action  commenced  on  the  last  day  of  ported  with  shoes  under  the  bilge  and 
the  month  was  prematurely  brought,    deck  under  the  transom,  the  timber 
Chitty  on  Cont.  730,  731;  Harris  v.    was  taken  out  stick  by  stick  and  re- 
Bleu.4  Shepley,  175.   The  terms  '  latter   placed  with  new  so  far  as  the  old  was 
part  of  January '  must  be  construed  to   removed.    In  the  place  where  she  was 
mean  the  whole  of  that  part.    It  fol-    the  tide  flowed  over  a  wall  ahead  of 
lows  that  this  suit  was  not  maintainable    her  some  eight  or  ten  feet  from  her 
until  after  the  expiration  of  that  period,   stern.   This  wall  was  some  three  feet 
But  it  is  insisted  that  the  statement  of  in  height,  and  as  she  lay  stern  to  the 
the  defendants  that  '  they  would  not   water,  the  tide,  at  ordinary  tides,  flowed 
then,  nor  at  any  other  time,  deliver  the   all  round  the  vessel.   At  full  tides  the 
goods '  excused  the  plaintiff  from  wait-   water  flowed  over  the  top  of  the  wall, 
ing  longer.    We  are  not  of  that  opinion,   and  would  have  floated  the  vessel  had  _ 
That  statement  did  not  incapacitate  them    she  been  tight,  but  holes  had  been 
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LAW. — See  note  I. 
made  in  her  for  the  purpose  of  allow- 
ing the  tide  to  ebb  and  flow  to  prevent 
her  floating.  There  was  evidence  that 
without  these  holes  in  her  it  would  not 
be  safe  to  leave  her  in  a  full  tide,  lest 
she  should  go  adrift.  Upon  these  facts 
the  court  refused  judgment  against  the 
vessel.  Danforth,  J.,  saying:  "In 
these  actions  the  several  plaintiffs  claim 
a  lien  upon  the  vessel  under  R.  S.,  ch. 
91,  (j  7.  That  the  lien  as  claimed  once 
existed  is  not  denied;  and  the  only 
question  involved  is  whether  it  con- 
tinued up  to  the  time  of  the  attachment. 
If  it  accrued  under  the  first  clause  of 
the  statute  it  is  conceded  that  it  did  so 
continue,  otherwise  it  did  not.  The 
first  clause  continues  the  lien  four  days 
after  the  vessel  is  launched;  the  last 
clause  four  days  after  the  labor  has  been 
completed.  It  is  quite  evident  that  in 
contemplation  of  the  statute,  when  la- 
bor or  materials  are  furnished  for  a 
vessel  in  the  water,  whether  for  con- 
struction or  repairs,  the  lien  accrues 
under  the  last  clause  only,  otherwise 
there  can  be  no  definite  time  from 
which  the  four  days  can  be  reckoned. 
Under  the  first  clause  the  lien  ceases 
in  four  days  after  the  vessel  is  launched. 
But  a  vessel  already  in  the  water  can- 
not be  launched,  the  meaning  of  which 
in  such  cases  is,  to  cause  'to  move  or 
slide  from  the  land  into  the  water.'  Dur- 
ing all  the  time  the  work  in  this  case 
was  going  on.  This  vessel  was  in  the 
water,  certainly  not  upon  the  land.  It 
was  not  in  a  situation  where  it  could  be 
moved  from  the  land  into  the  water.  It 
was  at  no  time  upon  the  'stocks'  as  a 
vessel  in  process  of  building.  True,  it 
was  blocked  up,  but  in  a  place  where, 
by  a  preponderance  of  evidence  at 
least,  whenever  the  blocks  are  removed, 
it  may  be  floated  again.  The  launch- 
ing is  a  definite  period,  one  well  under- 
stood as  applied  in  shipbuilding,  and 
the  only  period  provided  by  law  from 
which  the  four  days  can  be  computed 
under  the  first  clause  of  the  statutes.  In 
this  case  there  is  no  possibility  of  any 
such  launching  as  the  statute  contem- 
plates." Homer  v.  Lady  of  the  Ocean, 
70  Me.  350. 

1.  The  Word  Law  Hay  Include  in  Its 
Signification  Both  Common  and  Statute 
Law. — The  phrase  "the  laws  of  the 
State,"  in  §  2  of  act  1  of  the  Vermont 
laws  of  1874,  which  prohibits  any  for- 
eign insurance  company  from  transact- 
ing business  in  Vermont  unless  such 


company  is  responsible  by  "  the  laws  of 
the  State  "  of  its  origin  for  the  acts  and 
neglects  of  its  agents,  includes  the  com- 
mon law  as  well  as  the  statute  laws. 
Lycoming  Fire  Ins.  Co.  v.  Wright,  12 
Atl.  Rep.  (Vt.),  103;  s.c,  22  Am.&  Eng. 
Comp.  Cas.  662,  n. 

A  State  Constitution  Is  a  Law. — Art.' 
1,  §  10,  of  the  Constitution  of  the  United 
States  declares  that  "no  State  shall  pass 
a  law  impairing  the  obligation  of  con- 
tracts. The  constitution  of  a  State  is 
undoubtedly  a  law  within  the  meaning 
of  this  prohibition.  Railroad  Companv 
v.  McClure,io  Wall.  (U.  S.)  511;  Pacific 
R.  Co.  v.  Maguire,  20  Wall.  (U.  S.)  36. 

Section  25  of  the  schedule  of  the 
constitution  of  Nebraska  provides  as 
follows  :  "  The  auditor  shall  draw  the 
warrants  of  the  State  quarterly  for  the 
payment  of  the  salaries  of  all  officers 
under  the  constitution,  whose  compen- 
sation is  not  otherwise  provided  for, 
which  shall  be  paid  out  of  any  funds 
not  otherwise  appropriated."  The  sec- 
ond clause  of  §  22,  art.  3,  of  the  same 
instrument,  provides  that  "no  money 
shall  be  drawn  from  the  treasury  ex- 
cept in  pursuance  of  a  specific  appropri- 
ation made  by  law."  In  an  application 
for  a  mandamus  against  the  auditor  to 
compel  him  to  draw  his  warrant  for 
salary  due  the  relator  as  an  officer 
under  the  constitution,  in  accordance 
with  the  provisions  of  the  schedule 
above  set  out,  the  answer  of  the  re- 
spondent alleged  that  by  §  22,  art.  3, 
no  money  could  be  drawn  except  in 
pursuance  of  a  specific  appropriation 
made  by  law;  that  there  had  been  no 
session  of  the  legislature,  the  law  mak- 
ing power,  and  no  specific  appropria- 
tion made  to  cover  said  salary.  And 
on  the  argument  the  respondent  con- 
tended that  the  two  clauses  above  set 
out  were  in  conflict,  and  that  both  could 
not  stand.  But  the  court  held  that 
there  was  no  conflict,  and  that  the 
appropriation  made  in  \  25  of  the 
schedule  was  a  specific  appropriation 
"made  by  law,"  within  the  meaning  of 
$  22,  art  3.  State  ex  rel.  Roberts  v. 
Weston,  4  Neb.  216. 

Any  Act  of  the  Legislature.  Whether 
Public  or  Private,  Is  a  Law. -Section  426 
of  the  New  York  Code  of  Procedure 
provides  as  follows  :  "  Printed  copies 
in  volumes  of  statutes,  code  or  other 
written  law,  enacted  by  any  other  State 
or  territory,  or  foreign  "government, 
purporting  or  proven  to  have  been  pub- 
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lished  by  authority  thereof,  or  proved 
to  be  commonly  admitted  as  evidence 
of  the  existing  law  in  the  courts  and 
judicial  tribunals  of  such  State,  terri- 
tory, or  government,  shall  be  admitted 
by  the  courts  and  officers  of  this  State, 
on  all  occasions,  as  presumptive  evi- 
dence of  such  laws."  It  has  been  held 
that  the  printed  copy  in  a  volume  of 
laws  of  the  charter  of  a  private  corpo- 
ration, granted  by  the  legislature  of 
another  State,  is  a  law  within  the  mean- 
ing of  this  section.  Said  the  court: 
"According  to  the  legislative  lexicology 
of  the  State  of  New  York,  any  act  of  the 
legislature,  whether  public  or  private, 
is  a  law  within  the  meaning  of  its  stat- 
utory provisions,  as  to  the  time  it  takes 
effect,  and  the  manner  of  proving  it. 
Persse  &  Brooks'  Paper  Works  v. 
Willett,  i  Robt.  (N.  Y.)  131. 

An  Unconstitutional  Act  of  the  Legisla- 
ture Is  a  Law. — Section  32,  art.  4,  of  the 
constitution  of  California  provides  as 
follows  :  "  The  legislature  shall  have 
no  power  .  .  .  to  pa  v  or  to  author- 
ize the  payment  of  any  claim  hereafter 
created  against  the  State,  or  any  county 
or  municipality  of  the  State,  under  any 
agreement  or  contract  made  without 
express  authority  of  law;  and  all  such 
unauthorized  agreements  or  contracts 
shall  be  null  and  void."  In  1880,  the 
legislature  passed  an  act  entitled  "  An 
act  to  promote  drainage."  Under  the 
provisions  of  this  act  "Drainage  Dis- 
trict No.  1  "  was  regularly  organized, 
and  public  work  under  it  commenced. 
A  entered  into  contracts  under  the  pro- 
visions of  the  act  with  the  directors 
of  the  district  to  do  certain  work, 
and  to  furnish  certain  material. 
After  he  had  done  the  work  and 
furnished  the  materials  under  his 
contracts,  and  before  he  had  received 
his  pay  therefor,  the  act  under  which 
the  contracts  were  made  was  declared 
unconstitutional.  Subsequently  the 
legislature  passed  an  act  requiring  the 
State  comptroller  to  draw  his  warrant 
in  favor  of  certain  audited  claims  which 
accrued  under  the  said  "  act  to  promote 
drainage,"  including  A's.  Upon  the 
comptroller's  refusal  to  draw  the  warrant 
under  the  provisions  of  this  latter  act, 
on  the  ground  of  its  unconstitutionality 
under  $  32,  art.  4,  of  the  constitution, 
A  made  application  for  a  mandamus  to 
compel  him  to  do  so.  The  law  court 
ordered  the  writ  to  issue,  and,  on  ap- 
peal, its  judgment  was  affirmed, 
Temple,  J.,  dissenting.  Said  the 
court :  "  It  is  claimed  by  appellant  that 


the  act  of  April  23rd,  1880,  having  been 
held  to  be  unconstitutional  in  the  case 
of  People  v .  Parks,  58  Cal.  624,  was 
void  ab  initio,  the  same,  to  all  intents 
and  purposes  as  if  it  never  had  been  en- 
acted— a  pure  nullity;  that  an  unconsti- 
tutional law  is  no  law  at  all  for  any 
purpose,  and  the  word  *  law,'  in  art.  4, 
§  32,  was  used  in  its  full  sense,  >.  e.,  a 
valid  constitutional  law.  On  the  other 
hand,  it  is  contended  by  respondent  that 
the  word  '  law,'  in  its  popular  sense,  is  a 
statute  passed  by  the  legislature,  and 
approved  by  the  executive,  and  it  is  in 
this  sense  that  the  word  was  employed 
in  §  32.  It  is  useless  to  attempt  to  ap- 
ply iron-clad  rules  of  interpretation  to 
any  phrase  or  word  used  in  a  constitu- 
tion. Especially  is  this  true  of  a  word 
which  has  a  technical  as  well  as  a  pop- 
ular meaning.  There  is  no  word  in  the 
language  which,  in  its  popular  and 
technical  application,  takes  a  wider  or 
more  diversified  signification  than  the 
word  '  law,' — its  use  in  both  regards  is 
illimitable.  .  .  .  The  term 'law,' as 
used  in  its  popular  sense,  and  in  its 
common  acceptation  by  'those  for  whom 
laws  are  made,'  it  may  be  admitted, 
includes  the  whole  body  or  system  of 
rules  of  conduct,  including  the  decisions 
of  courts  as  well  as  legislative  acts;  but 
it  certainly  does  not  include  that  re- 
fined, technical  and  astute  idea  claimed 
by  appellant  which  recognizes  nothing 
within  the  meaning  of  the  term  which 
is  not  constitutionally  and  technically 
perfect.  .  .  .  Upon  an  examination 
of  the  provisions  of  the  constitution,  in 
which  the  word  '  law '  is  used,  it  will  be 
found  in  a  majority  of  instances  that  it 
has  been  employed  in  the  sense  of  a 
statute,  bill  or  legislative  enactment, 
regardless  of  the  constitutionality  or 
validity  of  the  act."  Miller  v.  Dunn, 
1  Am.  St.  Rep.  (Cal.)  67;  s.  c,  72 
Cal.  462;  14  Pac.  Rep.  27. 

A  Resolution  of  One  Branch  of  the 
Legislature  Is  Not  a  Law. — A  resolution 
of  the  senate  requiring  its  president  and 
its  secretary  to  certify  the  accounts  of 
its  duly  elected  and  appointed  officers  for 
their  per  diem  compensation  during  the 
recess,  is  not  a  law  within  the  meaning 
of  §  31,  art.  4,  of  the  constitution  of 
Alabama,which  declares  that  no  money 
shall  be  drawn  from  the  treasury  but 
in  pursuance  of  an  appropriation  made 
by  law.  Reynolds  v.  Blue,  47  Ala.  671. 
See  also  People  ex  rel.  Burritt  v.  Com- 
missioners, 8  West.  Rep.  (111.)  465. 

Is  a  Municipal  Ordinance  a  Law? — 
Section  13,  art.  3,  of  the  Pennsylvania 
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constitution  declares  that  "  no  law  shall 
extend  the  term  of  any  public  officer, 
or  increase  or  diminish  his  salary  or 
.emoluments,  after  his  election  or  ap- 
pointment." The  councils  of  a  city 
passed  an  ordinance  increasing  the 
salary  of  a  municipal  officer  during  his 
term  of  office.  It  was  held  that  the 
ordinance  was  constitutional.  Said  the 
court:  "The  word  'law'  has  a  fixed 
and  definite  meaning.  In  its  general 
sense  it  imports  a  'rule  of  action';  in 
the  particular  sense  in  which  we  are 
now  considering  it,  it  means  '  a  rule  of 
civil  conduct,  prescribed  by  the  su- 
preme power  in  the  State,  command- 
ing what  is  right  and  prohibiting  what 
is  wrong.' — Blackstone.  A  law  is  an 
emanation  from  the  supreme  power, 
and  cannot  originate  elsewhere.  It  is 
a  rule  which  every  citizen  of  the  State 
is  bound  to  obey.  The  ordinance  of 
councils  by  which  the  plaintiff's  salary 
was  increased  is  not  a  law,  and  there- 
fore does  not  come  within  the  consti- 
tutional prohibition.  It  is  a  mere  local 
regulation  for  the  city  of  Philadelphia. 
It  has  perhaps  the  force  of  law  in  the 
community  to  be  affected  by  it,  but  it 
is  not  prescribed  by  the  supreme  power, 
it  concerns  only  a  subdivision  of  the 
State,  and  does  not  rise  to  the  dignity  of 
law."    Baldwin  v.  City  of  Philadel- 

f)hia,  99  Pa.  St.  164.  See  also  Kling- 
er  v.  Bickel,  1 17  Pa.  St.  326. 

The  ordinances  of  municipal  corpora- 
tions levying  taxes  cannot  be  regarded 
as  the  revenue  laws  of  the  State  from 
which  they  derive  their  power  of  levying 
taxes,  within  the  meaning  of  the  act  of 
congress  of  June  30th,  1870,  which  makes 
it  the  duty  of  the  court  to  give  to 
causes,  where  the  execution  of  the  rev- 
enue laws  of  any  State  are  enjoined  or 
suspended  by  judicial  order,  preference 
or  priority  over  all  other  civil  causes, 
and  gives  to  the  State  or  the  party 
claiming  under  the  laws  of  the  State, 
the  execution  of  whose  revenue  laws  is 
enjoined  or  suspended,  the  right  to 
have  such  cause  heard  at  any  time  after 
docketing  in  preference  to  any  other  civil 
cause  between  private  parties.  Daven- 
port City  v.  Dows,  15  Wall.  (U.  S.)  390. 

The  constitution  of  New  York  pro- 
vides that  the  judges  of  the  court 
of  appeals  and  justices  of  the  supreme 
court  shall  severally  receive,  at  stated 
times,  for  their  services,  a  compen- 
sation to  be  established  by  law, 
which  shall  not  be  increased  or  di- 
minished during  their  continuance  in 
office.   By  an  act  passed  shortly  after 


the  adoption  of  the  constitution,  the 
justices  of  the  supreme  court  were  al- 
lowed an  annual  salary  of  twenty -five 
hundred  dollars  each.  The  act  of  the 
16th  of  April,  1S52.  provides  that  it 
shall  be  lawful  for  the  board  of  super- 
visors of  the  county  of  New  York,  to 
raise  by  tax  upon  said  county,  and  pay 
to  the  justices  of  the  supreme  court, 
resident  in  the  first  district,  such  addi- 
tional annual  compensation  as  they 
may  deem  proper.  The  supervisors 
provided  for  an  additional  compensa- 
tion to  the  justices  of  the  said  district, 
by  virtue  of  the  authority  so  vested  in 
them.  It  was  held  that  such  additional 
compensation  was  established  by  law 
within  the  meaning  of  the  constitution. 
Said  the  court:  "A  general  law  can  be 
enacted  only  by  the  State  legislature; 
a  special  law,  however,  may  be  passed 
by  the  board  of  supervisors  of  a  county, 
where  the  requisite  power  has  been 
conferred  upon  it  by  the  sovereign 
legislative  authority.  (State  constitu- 
tion, art.  3,  f)  17.)  In  the  case  under 
consideration,  the  power  was  expressly 
conferred.  If  the  resolution  of  the  board 
of  supervisors  has  not  all  the  attributes 
of  a  local  law,  it  may  yet  be  valid  as  an 
exercise  of  the  power  conferred  by  the 
legislature.  The  constitution  does  not 
require  that  the  amount  of  compensa- 
tion shall  be  specified  in  any  general 
statute.  It  calls  for  legislative  action. 
That  is  the  required  basis,  but  the  su- 
perstructure may  be  fashioned  pursu- 
ant to  such  provisions  as  may  be  estab- 
lished by  the  legislature.  An  act  is 
essentially  accomplished  by  law  when 
performed  pursuant  to  statute,  as  if  con- 
summated by  the  statute  itself."  The 
People  v.  Edmonds,  15  Barb.  (N.  Y.) 
529- 

The  legislature  of  Louisiana  granted 
to  a  company  the  exclusive  privilege  of 
supplying  the  inhabitants  of  the  city  of 
New  Orleans  with  water,  by  a  charter 
which  provided  that  nothing  therein 
should  be  "so  construed  as  to  prevent 
the  city  council  from  granting  to  any 
person,  contiguous  to  the  river,  the 
privilege  of  laying  pipes  to  the  river, 
exclusively  for  his  own  use."  It  was 
held  that  the  power  conferred  upon  the 
city  council  was  not  legislative  but  ad- 
ministrative, and  an  ordinance  of  the 
city,  permitting  one  to  lay  pipes  for 
his  own  use,  was  but  a  licence,  the 
validity  of  which  was  in  no  way  de- 
pendent upon  the  constitution  or  laws 
of  the  United  States.  Said  Gray,  J.: 
"In  order  to  come    within  the  pro- 


Digitized  by 


Definition. 


LA  W. 


Definition. 


vision  of  the  constitution  of  the  United 
States,  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obli- 
gation of  contracts,  not  only  must  the 
obligation  of  a  contract  have  been  im- 
paired, but  it  must  have  been  impaired 
by  a  law  of  the  State.  The  prohibition 
is  aimed  at  the  legislative  power  of  the 
State,  and  not  at  the  decisions  of  its 
courts,  or  the  acts  of  administrative  01 
executive  boards  or  officers,  or  the  do- 
ings of  corporations  or  individuals. 

As  later  decisions  have  sjiown,  it  is 
not  strictly  and  literally  true  that  a  law 
of  a  State,  in  order  to  come  within  the 
constitutional  prohibition,  must  be 
either  in  the  form  of  a  statute  enacted 
by  the  legislature  in  the  ordinary 
course  of  legislation,  or  in  the  form  of  a 
constitution  established  by  the  people 
of  the  State  as  their  fundamental  law. 
In  Williams  v.  Bruffy,  96  U.  S.  176, 183, 
it  was  said  by  Mr.  Justice  Field,  de- 
livering judgment:  'Any  enactment, 
from  whatever  source  originating,  to 
which  a  State  gives  the  force  of  law, 
is  a  statute  of  the  State,  within  the 
meaning  of  the  clause  cited  relating  to 
the  jurisdiction  of  this  court.'  (Rev. 
Stat.,  $  709.)  And  it  was  therefore  held 
that  a  statute  of  the  so  called  Confeder- 
ate States,  if  enforced  by  one  of  the 
States  as  its  law,  was  within  the  pro- 
hibition of  the  constitution.  So  a  by- 
law or  ordinance  of  a  municipal  cor- 
poration may  be  such  an  exercise  of 
legislative  power  delegated  by  the  leg- 
islature to  the  corporation  as  a  political 
subdivision  of  the  State,  having  all  the 
force  of  law  within  the  limits  of  the 
municipality,  that  it  may  properly  be 
considered  as  a  law,  within  the  mean- 
ing of  this  article  of  the  constitution  of 
the  United  States.  For  instance,  the 
power  of  determining  what  persons  and 
property  shall  be  taxed  belongs  ex- 
clusively to  the  legislative  power.  U. 
S.  v.  New  Orleans,  98  U.  S.  381,  392; 
Meriwether  v.  Garret,  102  U.  S.  472. 
Accordingly,  when  the  city  council  of 
Charleston,  upon  which  the  legislature 
of  South  Carolina,  by  the  city  charter, 
had  conferred  the  power  of  taxing  per- 
sons and  property  within  the  city, 
passed  ordinances  assessing  a  tax  upon 
bonds  of  the  city,  and  thus  diminishing 
the  amount  of  interest  which  it  had 
agreed  to  pay,  this  court  held  such 
ordinances  to  be  laws  impairing  the  ob- 
ligation of  contracts,  for  the  reason 
that  the  city  charter  gave  limited  legis- 
lative power  to  the  city  council,  and, 
when  the  ordinances  were  passed  un- 


der the  supposed  authority  of  the  legis- 
lative act,  their  provisions  became 
the  law  of  the  State.  Murray  v. 
Charleston,  96  U.  S.  432,  440.  See 
also  Insurance  Co.  r.  City  Council,  93 
U.  S.  116.  But  the  ordinance  now  in 
question  involved  no  exercise  of  legis- 
lative power.  The  legislature,  in  the 
charter  granted  to  the  plaintiff,  pro- 
vided that  nothing  therein  should  'be  so 
construed  as  to  prevent  the  city  coun- 
cil from  granting  to  any  person  or  per- 
sons, contiguous  to  the  river,  the  privi- 
lege of  Ia3'ing  pipes  to  the  river  ex- 
clusively for  his  or  their  own  use.' 
The  legislature  itself  thus  defined  the 
class  of  persons  to  whom,  and  the  object 
for  which,  the  permission  might  be 
granted.  All  that  was  left  to  the  city 
council  was  the  duty  of  determining 
what  persons  came  within  the  defini- 
tion, and  how  and  where  they  might  be 
permitted  to  lay  pipes  for  the  purpose 
of  securing  their  several  rights  to  draw 
water  from  the  river,  without  unrea- 
sonably interfering  with  the  convenient 
use  by  the  public  of  the  lands  and  high- 
ways of  the  city.  The  rule  was  estab- 
lished by  the  legislature,  and  its  execu- 
tion only  committed  to  the  municipal 
authorities.  The  power  conferred 
upon  the  city  council  was  not  legisla- 
tive, but  administrative,  and  might 
equally  well  have  been  vested  by 
law  in  the  mayor  alone,  or  in  any  other 
officer  of  the  city.  Railroad  Co.  v.  El- 
lerman,  105  U.  S.  166.  172;  Day  v. 
Green,  4  Cush.  433, 438.  The  permis- 
sion granted  by  the  city  council  to  the 
defendant  company,  though  put  in  the 
form  of  an  ordinance,  was  in  effect  but 
a  licence,  and  not  a  by-law  of  the  city,, 
still  less  a  law  of  the  State.  If  that 
licence  was  within  the  authority  vested 
in  the  city  council  by  the  law  of  Louis- 
iana, it  was  valid;  if  it  transcended  that 
authority,  it  was  illegal  and  void.  But 
the  question  whether  it  was  lawful  or 
unlawful  depended  wholly  on  the  law 
of  the  State,  and  not  at  all  on  any  pro- 
vision of  the  constitution  or  laws  of  the 
United  States."  New  Orleans  Water 
Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  8  Sup.  Ct.  Rep.  (U.  S.)  741. 

Are  the  Decisions  of  the  Courts  Laws? 
— The  thirty -fourth  section  of  the  Judi- 
ciary act  0(1789  declares  "that  the  laws 
of  the  several  States,  except  where  the 
constitution,  treaties  or  statutes  of  the 
United  States  shall  otherwise  recog- 
nize or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common 
law  in  the  courts  of  the  United  States, 
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in  cases  where  they  apply."  It 
has  been  held  that  this  section  does 
not  render  it  obligatory  upon  the 
courts  of  the  United  States  to  fol- 
low the  decisions  of  the  State  courts 
upon  questions  concerning  contracts 
and  other  instruments  of  a  commercial 
nature.  Said  Story,  J.:  'In  order  to 
maintain  the  argument  (that  this  sec- 
tion renders  it  obligatory  upon  the 
courts  of  the  United  States  to  follow 
the  decisions  of  the  State  tribunals  in 
all  cases  to  which  they  apply),  it  is  es- 
sential ...  to  hold  that  the  word 
'laws,'  in  this  section,  includes  within 
the  scope  of  its  meaning  the  decisions 
of  the  local  tribunals.  In  the  ordinary 
use  of  language  it  will  hardly  be  con- 
tended that  the  decisions  of  courts  con- 
stitute laws.  They  are,  at  most,  only 
evidence  of  what  the  laws  are,  and  are 
not  of  themselves  laws.  They  are  often 
re-examined,  reversed  and  qualified  by 
the  courts  themselves,  whenever  they 
are  found  to  be  either  defective  or  ill- 
founded  or  otherwise  incorrect.  The 
laws  of  a  State  are  more  usually  under- 
stood to  mean  the  rules  and  enactments 
promulgated  by  the  legislative  authority 
thereof,  or  long  established  local  cus- 
toms having  the  force  of  laws.  In  all 
the  various  cases  which  have  hitherto 
come  before  us  for  decision,  this  court 
have  uniformly  supposed  that  the  true- 
-tnterpretation  of  the  thirty-fourth  sec 
tion  limited  its  application  to  State 
laws  strictly  local,  that  is  to  say,  to  the 
positive  statutes  of  the  State,  and  the 
construction  thereof  adopted  by  the 
local  tribunals,  and  to  rights  and  titles 
to  things  having  a  permanent  locality, 
such  as  the  rights  and  titles  to  real  es- 
tate, and  other  matters  immovable  and 
intraterritorial  in  their  nature  and  char- 
acter. It  never  has  been  supposed  by  us 
that  the  section  did  apply,  or  was  de- 
signed to  apply,  to  questions  of  a  more 
general  nature,  not  at  all  dependent 
upon  local  statutes  or  local  usages  of  a 
fixed  and  permanent  operation,  as,  for 
example,  to  the.  construction  of  ordi- 
nary contracts  or  other  written  instru- 
ments, and  especially  to  questions  of 
general  commercial  law,  where  the  State 
tribunals  are  called  upon  to  perform 
the  like  functions  as  ourselves,  that  is, 
to  ascertain  upon  general  reasoning  and 
legal  analogies,  what  is  the  true  expo- 
sition of  the  contract  or  instrument,  or 
what  is  the  just  rule  furnished  by  the 
principles  of  commercial  law  to  govern 
the  case.  And  we  have  not  now  the 
slightest  difficulty  in  holding  that  this 


section,  upon  its  true  intendment  and 
construction,  is  strictly  limited  to  local 
statutes  and  local  usages  of  the  charac- 
ter before  stated,  and  does  not  extend 
to  contracts  and  other  instruments  of  a 
commercial  nature,  the  true  interpreta- 
tion and  eftect  whereof  are  to  be  sought, 
not  in  the  decisions  of  the  local  tribu- 
nals,but  in  the  general  principles  and 
doctrines  of  commercial  jurisprudence. 
Undoubtedly  the  decisions  of  the  local 
tribunals  upon  such  subjects  are  entitled 
to,  and  will  receive,  the  most  deliberate 
attention  and  respect  of  this  court;  but 
they  cannot  furnish  positive  rules  or 
conclusive  authority  by  which  our  own 
judgments  are  to  be  bound  up  and  gov- 
erned. The  law  respecting  negotiable 
instruments  may  be  truly  declared,  in 
the  language  of  Cicero,  adopted  by 
Lord  Mansfield  in  Luke  v.  Lyde, 
2  Burr.  R.  883,  887,  to  be,  in  a  great 
measure,  not  the  law  of  a  single  coun- 
try only,  but  of  the  commercial  world: 
"Non  erit  alia  lex  Roma, alia  At  heats, 
alia  nunc,  alia  posthac,  sed  etapud  om- 
nes  gentcs,  ei  omni  tempori,  una 
eademque  lex  obtenebit."  Swift  v.  Ty- 
son, 16  Pet.  18  (1842). 

A  judgment  of  the  highest  court  of  a 
State  is  not  a  law  within  the  meaning 
of  the  provision  of  the  United  States 
constitution  which  declares  that  no 
State  shall  pass  any  law  impairing  the 
obligation  of  contracts.  Said  Gray,J., 
in  New  Orleans  Water  Works  Com- 
pany v.  Louisiana  Sugar  Refining  Co., 
8  Sup.  Ct.  Rep.  741:  "This  court  has 
no  jurisdiction  to  review  a  judgment  of 
the  highest  court  of  a  State,  on  the 
ground  that  the  obligation  of  a  contract 
has  been  impaired,  unless  some  legisla- 
tive act  of  the  State  has  been  upheld  by 
the  judgment  sought  to  be  reviewed. 
The  general  rule,  as  applied  to  this 
class  of  cases,  has  been  clearly  stated 
in  two  opinions  of  this  court,  delivered 
by  Mr.  Justice  Miller:  'It  must  be 
the  constitution  or  some  law  of  the 
State  which  impairs  the  obligation  of 
the  contract,  or  which  is  otherwise  in 
conflict  with  the  constitution  of  the 
United  States;  and  the  decision  of  the 
State  court  must  sustain  the  law  or  con- 
stitution of  the  State,  in  the  matter  in 
which  the  conflict  is  supposed  to  exist, 
or  the  case  for  this  court  does  not  arise.' 
Railroad  Co.  v.  Rock,  4  Wall.  177,  181. 
'We  are  not  authorized  by  the  judiciary 
act  to  review  the  judgments  of  the 
State  courts,  because  their  judgments  re- 
fuse to  give  effect  to  valid  contract"!,  or 
because  those  judgments,  in  their  effect. 
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impair  the  obligation  of  contracts.  If 
we  did,  every  case  decided  in  a  State 
court  could  be  brought  here,  where  the 
party  setting  up  a  contract  alleged  that 
the  court  had  taken  a  different  view  of 
its  obligation  to  that  which  he  held.' 
Knox  v.  Bank,  12  Wall.  379,  383." 

Customs  and  Usages  Are  Included  In 
the  Word  Lairs  as  Used  In  Treaties. — 
The  Supreme  Court  of  the  United 
States  has  uniformly  held  that  in  the 
term  laws,  as  used  in  a  treaty,  is  in- 
cluded custom  and  usage,  when  once 
settled;  though  it  may  be  comparatively 
of  recent  date,  and  is  not  one  of  those 
to  the  contrary  of  which  the  memory 
of  man  runneth  not,  which  contributed 
so  much  to  make  up  the  common  law 
■code.  Strother  v.  Lucas,  12  Pet.  410 
(1838);  United  States  v.  Arredondo,  6 
Pet  715  (1832). 

Common  Law. — The  phrase  "common 
law,"  found  in  the  seventh  amendment 
to  the  constitution  of  the  United  States, 
which  declares  that  "in  suits  at  com- 
mon law,  where  the  value  in  contro- 
versy shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved, 
and  no  fact  once  tried  by  a  jury  shall  be 
•otherwise  re-examinable  in  any  court  of 
the  United  States  than  according  to 
the  rules  of  the  common  law,"  is  used 
in  contradistinction  to  equity  and  ad- 
miralty and  maritime  jurisprudence. 
The  constitution  had  declared,  in  the 
third  article,  "that  the  judicial  power 
shall  extend  to  all  cases  in  la-w  and 
equity  arising  under  this  constitution, 
the  laws  of  the  United  States  and  trea- 
ties made  or  which  shall  be  made  under 
their  authority,"  etc.,  and  to  all  cases  of 
admiralty  and  maritime  jurisdiction. 
It  is  well  known  that,  in  civil  causes,  in 
courts  of  equity  and  admiralty,  juries 
do  not  intervene,  and  that  courts  of 
equity  use  the  trial  by  jury  only  in  ex- 
traordinary cases  to  inform  the  con- 
science of  the  court.  When,  therefore, 
we  find  that  the  amendment  requires 
that  the  right  of  trial  by  jury  shall  be 
preserved  in  suits  at  common  law,  the 
natural  conclusion  is  that  this  distinc- 
tion was  present  to  the  minds  of  the 
framers  of  the  amendment.  By  com- 
mon law  they  meant  what  the  constitu- 
tion denominated  in  the  third  article 
'law;'  not  merely  suits,  which  the  com- 
mon law  recognized  among  its  old  and 
settled  proceedings,  but  suits  in  which 
legal  rights  were  to  be  ascertained  and 
determined  in  contradistinction  to  those 
where  equitable  rights  alone  were  rec- 
ognized, and  equitable  remedies  were 


administered;  or  where,  as  in  admiralty, 
a  mixture  of  public  law,  and  of  marl- 
time  law  and  equity  was  often  found  in 
the  same  suit.  Probably  there  were  few, 
if  any,  States  in  the  Union,  in  which 
some  new  legal  remedies  differing  from 
the  old  common  law  forms  were  not  in 
use;  but  in  which,  however,  the  trial  by 
jury  intervened,  and  the  general  regu- 
lations in  other  respects  were  according 
to  the  course  of  the  common  law.  Pro- 
ceedings in  cases  of  partition  and  of  for- 
eign and  domestic  attachment,  might 
be  cited  as  examples  variously  adapted 
and  modified.  In  a  just  sense,  the 
amendment,  then,  may  well  be  construed 
to  embrace  all  suits  which  are  not  of 
equity  and  admiralty  jurisdiction,  what- 
ever may  be  the  peculiar  form  which 
they  may  assume  to  settle  legal  rights. 
Story,  J.,  in  Parsons  v.  Bedford,  3  Pet. 
(U.S.)  446. 

A  proceeding  to  take  land  in  virtue 
of  the  government's  eminent  domain, 
and  determining  the  compensation  to 
be  made  for  it.  when  initiated  in  a  court, 
is  a  suit  at  common  law  within  the 
meaning  of  the  elventh  section  of  the  Ju- 
diciary act  of  1789,  conferring  jurisdic- 
tion of  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity  upon  the  circuit 
courts.  Said  the  court:  "When  in  the 
eleventh  section  of  the  Judician-  act  of 
1789  jurisdiction  of  suits  of  a  civil 
nature  at  common  law  or  in  equity  was 
given  to  the  circuit  courts,  it  was  in- 
tended to  embrace  not  merely  suits 
which  the  common  law  recognized  as 
among  its  old  and  settled  proceedings, 
but  suits  in  which  legal  rights  were  to 
be  ascertained  and  determined  as  dis- 
tinguished from  rights  in  equity,  as  well 
as  suits  in  admiralty.  The  right  of 
eminent  domain  always  was  a  right  at 
common  law.  It  was  not  a 'right  in 
equity,  nor  was  it  even  the  creature  of 
a  statute.  The  time  of  its  exercise  may 
have  been  prescribed  by  statute,  but  the 
right  itself  was  superior  to  any  statute. 
That  it  was  not  enforced  through  the 
agency  of  a  jury  is  immaterial,  for  many 
civil  as  well  as  criminal  proceedings  at 
common  law  were  without  a  jury. 
Kohl  v.  U.  S.,91  U.  S.  376. 

Martial  and  Military  Law  Defined 
and  Distinguished.  —  "As  the  phrases 
'martial  law'  and  'military  law'  are 
sometimes  carelessly  used  as  meaning 
the  same  thing,  it  is  proper  to  point 
out  the  broad  distinction  between  them. 
The  constitution  authorizes  congress  to 
raise  and  support  armies,  and  to  make 
rules  for  the  government  thereof.  Acting 
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under  this  authority  congress  has  passed 
divers  acts  prescribing  the  rules  and 
articles  of  war,  and  providing  for  the 
government  and  discipline  of  the 
troops.  These  rules  constitute  the  mili- 
tary law,  and  are  directly  sanctioned 
by  the  constitution;  but  they  apply  only 
to  persons  in  the  military  or  naval  serv- 
ice of  the  government.  What  is  called 
martial  law,  however,  has  a  far  wider 
scope  and  application.  When  once 
established  it  is  made  to  apply  alike  to 
citizen  and  soldier.  To  call  this  system 
by  the  name  of  law  seems  something  of 
a  misnomer.  It  is  not  law,  in  any 
proper  sense,  but  merely  the  will  of  the 
military  commander  to  be  exercised  by 
him  only  on  his  responsibility  to  his 

fovernment  or  superior  officer.  Sir 
latthew  Hale  said  (Hist.  C.  L. 
54):  'It  is  in  truth  and  reality  no  law, 
but  something  indulged  rather  than 
allowed  as  law.'  In  the  famous 
petition  of  right  in  the  reign  of  Charles 
I,  it  was  solemnly  enacted,  that  no 
commission  should  issue  to  proceed  in 
England  according  to  martial  law,  and 
the  principle  was  reasserted  in  the  bill  of 
rights  of  1688.  In  the  case  of  Grant  r. 
Gould,  2  Hen.  Blackst.  99,  decided  in  the 
year  1792,  Lord  Loughborough  said  that 
martial  law,  in  the  sense  in  which  we 
are  now  considering  it,  did  not  exist  in 
England,  was  contrary  to  the  constitu- 
tion, and  had  been'  for  a  century 
totally  exploded.  We  make  these  ref- 
erences merely  to  illustrate  how 
odious  this  system  is  to  the  spirit  of 
liberty  and  good  government.  That 
martial  law  must  be  permitted  to  pre- 
vail on  the  actual  theatre  of  military 
operations  in  time  of  war,  is  an  un- 
avoidable necessity.  It  results  from  the 
very  nature  of  war,  which  is  simply  an 
appeal  to  force,  and  where  it  is  being 
waged  it  necessarily  suspends  and  dis- 
places the  ordinary  laws  of  the  land  by 
those  usages  which  are  known  as  the 
laws  of  war.  If  a  commanding  officer 
finds  within  his  lines  a  person,  whether 
citizen  or  alien,  giving  aid  or  informa- 
tion to  the  enemy,  he  can  arrest  and  de- 
tain him  so  long  as  may  be  necessary 
for  the  security  or  success  of  his  army. 

.  .  .  This  is  the  power  of  a  mili- 
tary commander  on  the  actual  scene  of 
military  operations,  and  when  hostile 
armies  are  confronted  with  each  other 
we  may,  for  the  purposes  of  the 
present  case,  go  further,  and  admit 
that,  if,  in  a  district  remote  from  the 
theatre  of  military  operations,  the 
popular  sentiment  is  so  disloyal  to  the 


government  that  one  who  aids  and  abets 
the  public  enemy  cannot  be  rendered 
powerless  for  mischief,  and  brought  to 
justice  by  the  arm  of  the  civil  law,  that 
fact  would  justify  the  government  in 
treating  such  district  as  virtually  at- 
tached to  the  theatre  of  military  opera- 
tions, and  in  enforcing  therein  martial 
law  or  the  laws  of  war,  so  far  as  might 
be  necessary  to  the  public  safety.  We 
may  concede  the  right  to  do  this  as  the 
exercise  of  a  constitutional  power 
resulting  from  the  power  to  wage 
war.  But  beyond  the  enforcement 
of  martial  law  on  the  actual  field 
of  military  operations,  which  is  the  re- 
sult of  an  overmastering  necessity,  and 
its  establishment  in  districts  which, 
though  remote  from  the  seat  of  war, 
are  yet  so  far  in  sympathy  with  the 
public  enemy  as  to  obstruct  the  admin- 
istration of  the  laws  through  the  civil 
tribunals,  and  render  a  resort  to  mili- 
tary power  a  necessity  as  the  only 
means  of  restraining  the  disloyal  from 
overt  acts,  and  preserving  the  authority 
of  the  government,  we  know  of  no 
ground  upon  which  its  exercise  can  be 
defended.  It  is  the  result  of  an  abso- 
lute necessity  during  a  period  of  war, 
and  should  terminate  with  the  necessity 
itself.  The  doctrine  that  a  state  of  war 
itself  suspends,  at  once  and  everywhere 
the  constitutional  guaranties  of  our  lib- 
erty and  property,  finds  no  support  in 
the  constitution,  and  is  inconsistent 
with  every  principle  of  civil  liberty  and 
free  government.  Johnson  v.  Jones,  44 
111.  153.  See  also  Griffin  v.  Wilcox,  21 
Ind.  376,  377. 

Revenue  laws,  within  the  meaning  of 
the  acts  of  congress,  are  those  laws 
which,  upon  their  face,  are  plainly  de- 
signed to  raise  revenue,  and  not  those 
under  which  revenue  may  incidentally 
arise.  The  Nashville,  4  Biss.  (U.  SO 
188;  U.  S.  v.  Morton,  91  U.  S.  566; 
Warner  v.  Fowler,  1  Blatch.  (U.  S.) 
3"- 

According  to  Law. — An  averment  in 
a  complaint  that  an  affidavit  was  made 
according  to  law,  will  be  held,  after 
verdict  and  judgment,  to  mean  that  it 
was  made  within  the  time  prescribed 
by  law.  McEIhaney  v.  Gilleland,  30 
Ala.  183. 

A  Verdict  Against  Law. — A  verdict  of 
a  jury  in  disobedience  to  the  instruc- 
tions of  the  court,  although  the  instruc- 
tion itself  was  not  correct  in  point  of 
law,  is  a  verdict  "against  law,"  within 
the  meaning  of  subd.  6,  §  193  of 
the  Practice  Act  of  California,  which 
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I.  Definition. — The  law  of  the  road  is  the  law  regulating  the 
conduct  of  travellers  as  between  themselves.1 

n.  Bights  and  Duties  of  Persons  Travelling  on  Highways  and 
Streets. — It  is  the  right  of  every  one  to  travel  on  any  part  of  the 
right  of  way  that  may  suit  his  taste  or  convenience,  not  occupied 
by  another,  providing  no  one  is  meeting  him  with  teams  and 
carriages  having  occasion  or  a  desire  to  pass.8  And  when  per- 
sons are  meeting  and  passing  each  other  upon  the  highway  it  is 
their  duty  to  drive  to  the  right  of  the  middle  of  the  travelled 
part  of  the  road  or  bridge  when  practicable ; 8  and  in  so  doing 


provides  that  a  verdict  may  be  set  aside 
on  the  ground  that  it  is  "against  law." 
Emerson  v.  County  of  Santa  Clara,  40 
•Cal-  543- 

A  Verdict  Contrary  to  Law. — When  a 
verdict,  either  general  or  special,  is  im- 
perfect by  reason  of  some  uncertainty 
or  ambiguity,  or  by  finding  less  than 
the  whole  matter  put  in  issue,  or  by  not 
assessing  damages,  it  cannot  be  deemed 
"contrary  to  law,"  within  the  meaning 
of  the  code  of  Indiana  on  the  subject  of 
new  trial.  Said  the  court:  "The  statute 
points  out  the  causes  for  which  a  new 
trial  may  be  granted,  and  in  our  opinion 
a  defective  and  insufficient  verdict  is  not 
among  them.  2  R.  S.,  1852,  p.  117. 
One  of  the  causes  for  a  new  trial  is  that 
the  verdict  is  contrary  to  law.'  What  is 
meant  by  the  phrase,  'contrary  to  law,' 
.as  used  in  the  statute?  Clearly  not  a 
verdict  that  is  defective  or  insufficient 
in  law  merely.  A  verdict  may  be  de- 
fective.and  insufficient  in  law  and  yet 
not  contrary  thereto.  We  think  that  a 
verdict  which  is  contrary  to  law  is  one 
which  is  contrary  to  the  principles  of 
law,  as  applied  to  the  facts  which  the 
jury  were  called  upon  to  try;  contrary 
to  the  principles  of  law  which  should 
.govern  the  cause."  Bosseker  v.  Cramer, 
18  Ind.  44. 

Pursuant  to  Law. — The  act  of  con- 
gress of  February  26th,  1853,  provides 
for  the  compensation  of  witnesses  "for 
each  day's  attendance  in  court,  or  be- 
fore any  officer  pursuant  to  law."  It 
has  been  held  that  the  words  "pursuant 
to  law,"  in  the  said  act,  are  equivalent 
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to  the  word  "summoned"  in  the  act  of 
February  28th,  1799,  which  provided  a 
compensation  for  all  witnesses  "sum- 
moned" in  any  court  of  United  States; 
and  that  they  import  that  witnesses 
who  attend  without  being  summoned, 
are  voluntary  witnesses,  whose  fees 
cannot  be  taxed  against  the  losing 
party.  Woodruff  v.  Barney,  1  Bond 
(U.  S.)  £28. 

1.  Gner  v.  Sampson,  27  Pa.  St.  183. 

a.  Dunham  v.  Rackliff,  71  Me.  345. 

S.  Kennard  v.  Burton,  25  Me.  39; 
Daniels  v.  Clegg,  28  Mich.  33;  Com- 
monwealth v.  Allen,  11  Met.  (Masj.) 
403;  Clark  v.  Commonwealth,  4  Pick. 
(Mass.)  125;  Earing  v.  Lansingh,  7 
Wend.  (N.Y.)  185. 

The  travelled  part  of  the  road  under 
the  Michigan  statute  (Comp.  L.  § 
2002)  means  that  part  which  is  wrought 
for  travelling,  and  is  not  confined  sim- 
ply to  the  most  travelled  wheel  track. 
Daniels  v.  Clegg,  28  Mich.  33.  See  also 
Earing  v.  Langsingh,  7  Wend.  (N.  Y.) 

The  rule  requiring  persons  meeting 
each  other  on  any  public  highway  to 
keep  their  vehicles  to  the  right  of  the 
centre  of  the  worked  part  of  the  road 
does  not  apply  to  the  winter  season 
when  the  depth  of  snow  renders  it  im- 
possible, or  difficult  to  ascertain  the 
centre  of  the  worked  part  of  the  road. 
It  is  a  reasonable  construction  of  the 
statute  to  define  the  center  of  road  — 
when  obstructed  by  snow  —  to  be  the 
centre  of  the  beaten  or  travelled  track 
without  reference  to  the  worked  part. 
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Smith  v.  Dygert,  12  Barb.  (N.  Y  ) 
613.  See  also  Joquith  t'.  Richardson, 
8  Mete.  (Mass.)  213. 

According  to  the  case  of  Com.  v. 
Allen,  11  Mete.  (Mass.)  403,  travellers 
in  carriages  who  meet  in  a  road  are  re- 
quired, under  a  penalty,  seasonably  to 
drive  their  carriages  to  the  right  of 
the  middle  of  the  travelled  part  of  the 
road;  and  they  cannot  avoid  the  pen- 
alty by  seasonably  turning  to  the  right 
of  the  wrought  part  of  the  road,  though 
they  leave  sufficient  room  for  the  trav- 
ellers whom  they  meet  to  pass  with 
convenience  and  safety  in  the  use  of 
ordinary  care  and  skill.  Com.  v, 
Allen,  11  Mete.  (Mass.)  403.  Sec  also 
Simmonson  v.  Stellenmerf,  1  Edm.  (N. 
Y.)  Sel.  Cas.  194;  O'Maley  v.  Dorn,  7 
Wis.  236;  Pike  v.  Boswick,  51  N.  Y. 
Super.  (44  Hun)  626;  Pigott  v.  Engle, 
60  Mich.  22t;  Johnson  &  Co.  v. 
Small,  s  B.  Mon.  (Ky.)  25. 

Though  the  statute  requires  a  trav- 
eller to  keep  to  the  right,  yet  it  does 
not  justify  him  in  stubbornly  keeping 
on  that  side,  and  thus  causing  a  colli- 
sion which  a  slight  change  on  his  part 
might  have  avoided.  O'Maley  v. 
Dorn,  7  Wis.  236. 

And  though  the  rule  of  the  road  is 
not  to  be  adhered  to,  if,  by  departing 
from  it,  an  injury  can  be  avoided,  yet, 
where  parties  meet  on  the  sudden,  and 
an  injury  results,  the  party  on  the 
wrong  side  should  be  held  answerable, 
unless  it  appears  clearly  that  the  party 
on  the  right  had  ample  means  and  op- 
portunity to  prevent  it.  Chaplin  v. 
Hawes,  3  C.  &  P.  554-> 

Application  of  the  Rule.— The  law  of 
the  road,  as  it  is  commonly  termed, 
does  not  apply  to  buildings  that  are 
being  moved  through  a  public  high- 
way. Graves  v.  Shattuck,  35  N.  H. 
'57; 

The  statute  (1  Rev.  Stat.,  ch.  695,  $  1) 
requiring  carriages  meeting  upon  the 
highway  to  turn  seasonably  to  the 
right  has  no  application  to  the  meet- 
ing of  railroad  cars  with  common  ve- 
hicles; and  where  it  appears  that  the 
plaintiff  turning  to  the  left,  his  carriage 
was  struck  by  the  defendant's  car,  it 
was  held  that  this  did  not,  of  itself, 
constitute  such  negligence  on  the  part 
of  the  plaintiff  as  to  put  him  in  the 
wrong.  Hegan  v.  Eighth  Avenue  R. 
Co.,  15  N.  Y.  (1  Smith)  380. 

A  traveller  on  horseback  meeting  an- 
other horseman  or  a  vehicle  is  not  re- 
quired to  turn  in  any  particular  way  to 
avoid  collision;  he  must  exercise  due 


care  under  the  circumstances.  Dudlev 
v.  Bolles,  2+  Wend.  (N.  Y.)  465. 

It  is  ordinarily  the  duty  of  one  on 
horseback  to  yield  the  travelled  path  to 
one  in  a  vehicle.  Washburn  v.  Tracy, 
2  Chip.  136. 

In  Grier  v.  Sampson,  27  Pa.  St.,  it 
was  held  that  where  a  horseman  or 
light  vehicle  can  pass  with  safety  to  the 
left  of  a  heavy  loaded  team,  it  is  their 
duty  to  give  way,  and  leave  the  choice 
to  the  more  unwieldy  vehicle. 

In  England,  the  rule  of  the  road  as  to 
keeping  the  proper  side  applies  to  sad- 
dled horses  as  well  as  carriages;  and  if 
a  carriage  and  horse  are  to  pass,  the 
carriage  must  keep  its  proper  side,  and  so 
must  the  horse.  Turley  v.  Thomas,  8 
C.  &  P.  103. 

Teams  Heavily  Loaded. — A  person  on 
foot  or  on  horseback  cannot  compel  a 
teamster  who  has  a  heavy  draught  to 
leave  the  beaten  part  of  the  road  if" 
there  is  sufficient  room  to  pass;  and 
this  rule  applies  where  a  person  on 
horseback  meets  a  buggy  carrying 
three  persons  drawn  by  a  Single  horse. 
Beach  v.  Parmeter,  23  Pa.  St.  196. 

Kail  Stage. — A  mail  stage  coach  is 
protected  by  act  of  congress  from  ob- 
struction, but  is  subject  in  all  other  re- 
spects to  the  laws  of  the  road.  Bolton 
v.  Colder,  1  Watts  (Pa.)  360. 

Bicycles. — In  Pennsylvania,  bicycles, 
tricycles,  and  all  vehicles  propelled  by 
hand  or  foot,  and  all  persons  by  whom 
"they  are  used,  etc.,  upon  the  public 
highways,  shall  be  entitled  to  the  same 
rights  and  subject  to  the  same  restric- 
tions in  the  use  thereof,  as  are  pre- 
scribed by  law  in  the  cases  of  persons 
using  carriages  drawn  by  horses."  Act 
April  23rd,  1889;  L.  1889,  No.  43,  p.  44. 
For  a  similar  statute  see  Parkyns  v. 
Priest,  yl^B.  Div.  313. 

In  New  Tork,  the  act  of  June  25th, 
1887,  L.  1887,  ch.  705,  is  substantially  the 
same  as  the  Pennsylvania  statute, 
supra. 

A  North  Carolina  statute  which  for- 
.  bids  the  use  upon  a  certain  road  "of 
a  bicycle,  tricycle,  or.  other  nonhorse 
vehicle  without  the  express  permission 
of  the  superintendent"  (Priv.  Acts, 
1 185c,  14),  does  not  destroy  the  lawful 
use  of  property,  but  is  a  reasonable  po- 
lice regulation.  State  v.  Yopp.  97  N. 
Car.  477.  Compare  Purple  v.  Green- 
field, 138  Mass.  7;  Regina  v.  Mathias,  2 
F.  &  F.  570. 

Roads  Subject  to  the  Rule. — The  law 
of  the  road,  Rev.  Stats,  of Massachusetts, 
ch.  51,  §  i,  extends  to  all  places  appro- 


Digitized  by 


Eight!  and  Dating  of       LA  W  OF  THE  ROAD.        Persons  Travelling. 


to  use  ordinary  care  and  caution  ; 1  and  if  one  of  them,  by  omit- 
ting this  care,  be  injured  in  his  person  or  property,  he  is  without 
legal  remedy,  and  if  he  injure  the  other,  he  will  be  liable  to  him 
in  damages.8   A  party  has  a  right  to  expect  from  others  ordi- 


priated,  either  de  jure  or  de  facto,  to 
the  purpose  of  passing  with  carriages, 
etc..  whether  they  are  so  appropriated 
by  public  authority,  or  by  the  general 
licence  of  the  owners  thereof,  expressed 
or  implied;  and  such  owners  them- 
selves, while  using  their  land  as  a 
road,  must  conform  to  this  law.  The 
Com.  v .  Gammons,  23  Pick.  201.  See 
Danforth  r.  Durrell,  8  Allen  (Mass.) 
242;  Davis  r.  Smith,  130  Mass.  113. 

Junction  of  Streets. — Massachusetts 
Rev.  Stat.,  ch.  51,  requiring  travellers 
meeting  each  other  "seasonably  to 
drive  to  the  right"  do  not  apply  when 
one  vehicle  is  passing  along  one  street 
and  another  is  turning  into  said .  street 
from  a  cross  street.  Lovejoy  v.  Dolan, 
10  Cush.  (Mass.)  495.  See  Morse  v. 
Sweenie,  15  111.  App.  486;  Fales  v. 
Dearborn,  1  Pick.  (Mass.)  344. 

In  Garrigan  v.  Berry,  12  Allen 
(Mass.)  84,  it  was  held  that  in  the  ab- 
sence of  a  statute  regulating  the  man- 
ner in  which  persons  should  drive 
when  they  meet  at  the  junction  of  two 
streets,  the  rule  of  the  common  law  ap- 
plies, and  each  person  is  to  use  due  and 
reasonable  care  to  prevent  accident 
adapted  to  the  circumstances  and  place. 

1.  Palmer  v.  Barker,  11  Me.  338; 
Daniels  v.  Clegg,  28  Mich.  32;  Winn 
v.Jones,  in  Mass.  360. 

Parties  lawfully  using  a  public  street 
owe  to  each  other  the  duty  of  reason- 
able and  ordinary  care,  and  each  is  jus- 
tified in  assuming  that  the  other  will  so 
act.   Baker  v.  Fehr,  97  Pa.  St.  70. 

Crowded  streets. — Great  care  should 
be  used  in  driving  a  carriage  through  a 
crowded  street.  Vaugh  v.  Scade,  30 
Mo.  600. 

2.  Palmer  v.  Barker,  11  Me.  338; 
Daniels  v.  Clegg,  28  Mich.  32;  Fox  v. 
Sackett,  11  Allen  (Mass.)  535;  Wel- 
ling v.  Judge,  40  Barb.  (N.  Y.)  193; 
Washburn  v.  Tracy,  2  D.  Chip.  (Vt.) 
136;  Williams  v.  Holland,  6  C.  &  P. 
23;  Brooks  v.  Schwerin,  54  N.  Y.  343; 
Howard  v.  Tv  ler,  46  Vt.  683;  Schaefer 
v.  Osterbrink"  (Wis.),  30  N.  W.  Rep. 
922;  Belton  v.  Baxter,  54  N.  Y.  245; 
Lewis  v .  Bulkley,  4  Daly  (N.  Y.)  156; 
Avegna  v.  Hart,  25  La.  An.  235;  Cot- 
terill  v.  Starkey,  8  C.  &  P.  691. 

A  foot  traveller  who  attempts  to 


cross  a  public  thoroughfare  ahead  of 
approaching  vehicles,  under  circum- 
stances requiring  a  close  estimate  of  his 
chance  of  crossing  safely,  cannot  re- 
cover for  injuries  sustained  in  conse- 
quence of  negligence  on  the  part  of  the 
driver  of  a  vehicle,  concurring  with  his 
own  mistaken  estimate.  A  foot  trav- 
eller has  no  prior  right  of  way  over  a 
passing  vehicle.  Belton  v.  Baxter,  14 
Abb.  (N.  Y.)  Pr.,  N.  S.  404. 

In  an  action  for  personal  injuries  oc- 
casioned to  the  plaintiff  in  being  run 
over  while  crossing  a  street,  the  fact 
that  the  plaintiff  does  not  show  that  he 
looked  up  and  down  the  street  before 
crossing  is  not  conclusive  evidence  as 
matter  of  law  that  he  was  not  in  the  ex- 
ercise of  due  care.  Bowser  v.  Welling- 
ton, 126  Mass.  391. 

A  person  suing  an  owner  of  a  vehi- 
cle for  negligence  by  and  through  the 
misconduct  of  his  servant,  in  running 
over  him  while  crossing  a  thorough- 
fare, must,  in  order  to  succeed,  give  af- 
firmative and  preponderant  evidence  of 
neglect  of  duty  on  the  driver's  part. 
Cotton  v.  Wood,  8  C.  B.,  N.  S.  568. 

Street  Crossing. — A  person  driving  a 
vehicle  across  the  street  must  see  that 
he  does  not  interfere  with  others  in  the 
proper  exercise  of  their  right  of  pass- 
ing. Fales  v.  Dearborn,  1  Pick. 
(Mass.)  344. 

In  an  action  for  personal  injuries  oc- 
casioned to  a  woman  sixty-seven  years 
old  by  being  knocked  down  by  a  horse 
car  and  wagon  while  crossing  a  street 
on  some  flagstones  at  a  point  where 
the  street  forms  a  junction  with  two 
other  streets,  all  much  travelled,  in  the 
compact  part  of  a  city,  the  fact  that  be- 
fore attempting  to  cross,  and  while 
crossing,  she  did  not  look  up  or  down 
the  street  but  straight  ahead,  is  not 
conclusive  evidence  of  a  want  of  due 
care  on  her  part,  but  the  question  is 
rightly  submitted  to  the  jury.  Shap- 
leigh  v.  Nyman,  134  Mass.  118. 

Opening  of  Private  Way. — If  a  private 
way  is  opened  leading  from  a  public 
street  and  prepared  for  use  in  the  same 
manner  as  a  public  street,  and  with 
nothing  to  show  that  it  is  not  such,  the 
public  may  lawfully  travel  over  it,' 
although  it  is  closed  at  one  end,  and  in 
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nary  prudence  at  least,  and  to  rely  upon  that  in  determining  his 
own  manner  of  using  the  road,  not  to  justify  his  own  foolhardi- 
ness,  but  to  warrant  him  to  pursue  his  own  business.1 

A  person  sustaining  an  injury  from  a  collision  with  the  wagon 
of  another  upon  the  highway  through  the  negligence  of  the  lat- 
ter, may  recover  therefor  if  he  could  not  have  avoided  the  colli- 
sion by  the  use  of  ordinary  care.2  So  in  order  to  excuse  a  collision 


so  doing  they  are  bound  only  to  the 
same  degree  of  care  in  respect  to  others 
who  are  also  lawfully  using  it  as  In 
travelling  over  public  streets.  Danforth 
v.  Durell,  8  Allen  (Mass.)  242. 

Evidence  of  Negligence. — The  burden 
of  proof  is  upon  the  plaintiff  to  show 
not  only  negligence  and  misconduct  on 
the  part  of  the  defendant,  but  also  or- 
dinary care  and  diligence  on  his  own 
part.  Daniels  v.  Clegg,  28  Mich.  33; 
Lane  v.  Crombie,  12  Pick.  (Mass.)  177; 
Smith  v.  Smith.  2  Pick.  (Mass.)  621. 

In  an  action  for  death  caused,  or  in- 
juries sustained,  through  being  run 
over  by  a  vehicle  driven  by  a  servant, 
evidence  that  he  might  have  seen  the 
plaintiff  or  the  deceased  in  time  to  pull 
up,  if  he  had  not  been  looking  at  his 
horses,  owing  to  the  want  of  a  skid  in 
going  down  hill,  is  sufficient  evidence 
of  negligence,  and  even  although  there 
was  some  negligence  on  the  part  of  the 
deceased  in  crossing  the  road,  yet  the 
master  is  liable  if  his  servant  by  the  ex- 
ercise of  reasonable  care  could  have 
seen  the  deceased  and  avoided  the  acci- 
dent Springett  v.  Ball,  4  F.  &  F. 
472. 

The  mere  fact  that  a  man's  driving 
on  the  wrong  side  of  the  road  is  no 
evidence  of  negligence  in  an  action 
brought  against  him  for  running  over  a 
person  who  was  crossing  the  road  on 
foot.  Lloyd  v .  Ogleby,  5  C.  B.,  N.  S. 
•667. 

In  an  action  for  personal  injuries 
sustained  by  coming  into  collision  with 
a  horse  and  sleigh,  it  appeared  that 
there  was  about  a  foot  of  snow  on  the 
ground;  that  a  way  for  teams  had  been 
broken  out  in  the  road,  and  also  an- 
other track  outside  of  it;  and  that 
plaintiff  was  walking  on  the  latter 
track  when  the  projecting  shafts  of  de- 
fendant's sleigh,  which  was  being 
driven  at  great  speed,  struck  him.  Held, 
that  the  mere  fact  that  plaintiff  did 
not  step  out  of  the  track  into  the  snow, 
was  not  conclusive  evidence  of  his  neg- 
ligence. Kendall  v.  Kendall,  147  Mass. 
482. 

1.  Harpell  v.  Curtis,  1  £.  D.  Smith 


(N.  Y.)  78;  Wood  v.  Luscomb,  23 
Wis.  287;  Cotton  v.  Wood,  8  C.  B.,  N. 
S.  568;  Parker  v.  Adams,  12  Mete. 
(Mass.)  417;  Smith  v.  Garnder,  11 
Gray  (Mass.)  418. 

Under  the  N.  Y.  statutes  of  1879 
(ch.  186),  an  ambulance  has  the  right  of 
way  in  preference  to  an  ice  wagon,  and 
the  ambulance  driver  has  a  right  to 
assume  that  the  driver  of  the  ice 
wagon  will  heed  the  ambulance  bell 
and  give  way.  So  held  in  an  action 
against  an  ice  company  whose  wagon 
came  into  collision  with  the  ambulance 
which  plaintiff  was  driving.  Byrne  v. 
Knickerbocker  Ice  Co.,  21  N.'Y.  St. 
Rep.  469;  4  N.  Y.  Supp.  531. 

The  New  Hampshire  statute  pro- 
viding that  anyone  travelling  with  a 
vehicle  on  a  highway  and  meeting  an- 
other so  travelling,  "shall  seasonably 
turn  to  the  right  of  the  center  of  the 
travelled  part  of  the  road,"  etc.  (Gen. 
L.,  ch.  75,  44  1  i-H)'  does  not  render  a 
traveller  liable  for  a  collision,  if  he  is  ig- 
norant of  the  approach  of  another  car- 
riage.   Lvons  v.  Child,  61  N.  H.  72. 

2.  Center  v.  Finney,  17  Barb.  (N.  Y.) 
94;  Foster  v.  Goddard,  40  Me.  64;  Wel- 
ting v.  Judge,  40  Barb.  (N.  Y.)  193; 
Washburn  v.  Tracy,  2  D.  Chip.  (Vt.) 
136;  Daniels  v.  Glegg,  28  Mich.  33. 

It  is  no  defence  to  an  action  to  re- 
cover damages  for  an  Injuiy  received 
from  the  running  of  the  defendant's 
horse  against  the  plaintiff  on  the  high- 
way that  the  plaintiff  was  in  a  use  of 
the"  highway  not  justified  by  law,  pro- 
vided no  negligence  or  want  of  ordi- 
nary care  on  his  part  contributed  to 
produce  the  injury.  Bigelow  v.  Reed, 
51  Me.  325. 

The  mere  fact  that  a  carriage  is  un- 
necessarily on  the  left  of  the  middle  of 
the  travelled  part  of  the  road,  does  not, 
under  Massachusetts  Rev.  Stat.,  ch.  51, 
4  1,  prevent  its  owner  from  recovering 
damages  for  a  collision  with  another 
carriage  turning  in  from  a  cross  road 
and  negligently  driven  against  plain- 
tiff's. Smith  v.  Gardner,  11  Gray 
(Mass.)  418. 

Runaway  Horses.— If  a  horse  runs 
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upon  the  highway  on  the  ground  of  inevitable  accident,  it  must 
appear  that  the  collision  was  unavoidable  and  without  blame  im- 
putable to  the  defendant.1 

Where  two  alternatives  are  presented  to  a  traveller  upon  the 
highway  as  modes  of  escape  fiom  collision  with  an  approaching 
traveller,  either  of  which  might  be  fairly  chosen  by  an  intelligent 
and  prudent  person,  the  law  will  not  hold  him  guilty  of  negligence 
for  taking  either.  And  where  a  traveller  selects  one  of  two  alter- 
natives of  escape  from  such  collision,  it  is  not  a  question  of  law, 
unless  in  extreme  cases  and  where  the  facts  are  undisputed, 
which  alternative  he  should  select ;  but  a  question  for  the  jury, 
whether,  in  making  his  selection,  he  acts  with  ordinary  care.* 

If  it  is  not  practicable,  that  is,  if  it  is  difficult  or  unsafe  for  one 
to  pass  the  other  on  account  of  his  vehicle  being  heavily  loaded, 
or  for  any  other  cause,  he  should  stop  for  a  reasonable  time  at  a 
convenient  part  of  the  road  in  order  to  enable  the  other  person 
to  pass  without  any  request  -from  him.8 

A  party,  having  before  him  the  whole  road  free  from  obstruc- 
tions, and  having  no  notice  of  any  carriage  behind  him  in  season 
to  stop  or  change  his  course,  is  at  liberty  to  travel  on  any  part  of 
the  road  that  he  pleases.4 

One  driving  behind  another  in  the  same  direction  may  pass 
either  to  .the  right  or  left  without  necessarily  being  chargeable 


away  in  a  city,  the  law  will  presume 
negligence  on  the  part  of  the  owner. 
Hummel  *.  Wester,  Bright.  (Pa.)  133. 
Where  a  horse  not  property  secured  is 
frightened  and  runs  away,  the  neglect 
of  the  owner  to  guard  against  such  an 
accident  renders  him  liable  for  the  con- 
sequences, as  well  as  the  person  causing 
the  fright  McCahill  v.  Kipp,  2  E.  D. 
Smith  (N.  Y.)  413. 

From  the  fact  that  horses  got  loose 
and  ran  away,  negligence  in  fastening 
them  may  be  reasonably  inferred.  Strup 
v.  Edens,  22  Wis.  432. 

If  a  horse  runs  away  without  the 
fault  of  the  driver  he  is  not  answerable, 
But  he  must  show  he  was  not  in  the 
fault.  Kennedy  v.  Way,  Bright.  (Pa.) 
186. 

Driving  Sleigh  Without  Bella. — A  man 

who  drives  a  sleigh  without  the  bells  re- 
quired by  Massachusetts  Rev.  Stat.,  ch. 
51,  tfy  2,  3,  is  not  liable  for  injuries 
caused  by  collision  with  his  sleigh  un- 
less his  neglect  contributes  to  the  acci- 
dent. Kidder  v.  Dunstable,  11  Gray 
(Mass.)  342. 

Evidence. — It  is  matter  of  evidence 
whether  sufficient  room  is  left  or  not, 
in  case  any  accident  happens.  Words- 
worth v.  Willan,  5  Esp.  273. 


1.  Center  v.  Finney,  17 Barb.  (N.  Y.) 
04.  See  Wrin  v.  Jones,  m  Mass.  360; 
Beach  v.  Parmeter,  23  Pa.  St.  196. 

2.  Larrabee  v.  Sewall,  66  Me.  376. 

3.  Kennard  v.  Burton,  25  Me.  39. 

4.  Foster  v.  Goddard,  40  Me.  64; 
Brooks  v.  Hart,  14  N.  H.  307;  Sim- 
monson  v.  Stellenmerf,  1  Edw.  (N.  Y.) 
Set.  Cas.  194;  Dunham  v.  Rackliff,  71 
Me.  345;  Daniels  v.  Clegg,  28  Mich. 
32- 

Any  part  of  the  highway  may  be 
used  by  the  traveller,  provided  he 
therein  conforms  to  all  laws  and  well 
settled  rules  connected  with  such  use. 
Stinson  v.  Gardiner,  42  Me.  248. 

A  traveller  in  a  wagon  may  use  the 
middle  or  either  side  of  the  road,  at  his 
pleasure,  and  is  not  bound  to  turn  to 
either  side  to  allow  another  going  in 
the  same  direction  to  pass  him,  provided 
there  is  room  enough.  Bolton  v.  Colder, 
1  Watts  (Pa.)  360. 

Although  a  person  driving  a  car- 
riage is  not  bound  to  keep  on  the  regu- 
lar side  of  the  road,  yet  if  he  does  not, 
he  must  use  more  care,  and  keep  a  bet- 
ter lookout,  to  avoid  concussion,  than 
would  be  necessary  if  he  was  on  the 
proper  side  of  the  road.  Pluckwell  v. 
Wilson,  5  C.  &  P.  375. 
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with  negligence  in  case  of  collision.1  If  damage  occurs  without 
fault  on  the  part  of  the  advance  team,  the  party  attempting  to 
pass,  and  causing  the  damage,  is  liable  for  the  consequences.* 

If  one,  in  making  use  of  horses  as  a  means  of  locomotion  on 
the  highway,  is  injured  by  the  act  or  omission  of  another  using  a 
steam  locomotive,  the  question  is  not  one  of  superior  privilege, 
but  whether,  under  all  the  circumstances,  there  is  negligence  im- 
putable to  some  one,  and,  if  so,  who  should  be  accountable  for 
it.8 

One  transporting  unusual  machinery  over  a  highway  should 
employ  a  sufficient  number  of  men  to  warn  travellers  of  their 
danger,  and,  if  necessary,  to  assist  them  in  passing  it.4 

It  is  no  defence  that  the  party  had  no  design  to  offend  ;  that 
he  attempted  to  prevent  a  collision ;  that  the  road  on  his  side  was 


1.  Clifford  w.Tyman,  61  N.  H.  508. 

2.  Knowles  v.  Crampton,  55  Conn. 
336;  Simmonson  v.  Stallenmert,  1  Edw. 
(N.  Y.)  Sel.  Cas.  194. 

When  a  driver  attempts  to  pass  an- 
other on  the  public  road,  he  does  so  at 
his  peril.  At  least,  he  must  be  respon- 
sible for  all  damages  which  he  causes 
to  the  one  whom  he  attempts  to  pass, 
and  whose  right  to  the  proper  use  of 
the  road  is  as  great  as  his,  unless  the 
latter  is  guilty  of  such  recklessness  or 
even  gross  carelessness  as  would  bring 
disaster  upon  himself.  Avegno  v.  Hart, 
25  La.  An.  235. 

Upon  trial  of  an  action  for  damages 
for  collision  on  a  highway,  between 
defendant's  wagon,  which  was  in  mo- 
tion, and  plaintiff's,  which  was  stand- 
ing somewhat  crosswise,  there  was 
some  evidence  that  the  collision  was 
caused  by  plaintiff's  horse  backing  his 
wagon  against  defendant's.  Held,  that 
a  verdict  for  defendant  was  warranted, 
and  should  not  be  set  aside  on  motion 
for  a  new  trial.  Patten  v.  Paul,  7  Atl. 
Rep.  267. 

Plaintiff,  driving  with  two  other  per- 
sons in  the  same  seat  of  his  buggy, 
with  two  horses,  one  wild  and  both 
hard  mouthed,  attempted,  in  a  road 
sufficiently  wide,  to  pass  the  defendant 
going  in  the  same  direction  and  driving 
a  lumber  wagon.  Defendant  whipped 
and  urged  his  horses.  Thereupon 
plaintiffs  horses  ran  off,  broke  'the 
buggy,  and  one  horse  broke  his  leg. 
Held,  that  these  facts,  it  not  appearing 
that  defendant  knew  plaintiffs  team  or 
situation,  did  not  justify  an  instruction 
that,  if  defendant  knew  that  plaintiff 
was  acting  imprudently,  and  could 
have  avoided  the  injury  with  reason- 


able care,  plaintiff  should  recover.  Ai- 
noe  v.  Conway  (Iowa),  34  N.  W.  Rep 
432. 

8.  A  highway  is  a  public  wav  for  the 
use  of  the  public  in  general, 'for  pas- 
sage and  traffic  without  distinction. 
Persons  making  use  of  horses  as  the 
means  of  travel  or  traffic  by  the  high- 
ways have  no  rights  therein  superior  to 
those  who  make  use  of  them  in  other 
permissible  modes;  improved  methods 
of  locomotion  are  admissible,  and  can- 
not be  excluded  from  existing  public 
roads  if  not  inconsistent  with  the  pres- 
ent methods.  Macomber  v.  Nichols,  w 
Mich.  212.  •** 

4.  In  Bennett  v.  Lovell,  12  R.  I.  166; 
34  Am.  Rep.  638,  Potter,  J.,  said,  "It 
cannot  be  doubted  that  the  defendant 
had  a  right  to  transport  his  machinery 
over  the  highway.  This  right  is  un- 
doubted, but  it  is  to  be  so  exercised  as 
not  to  endanger  the  lives  of  or  property 
of  others  who  have  equal  rights  upon 
the  highway.  The  man  who,  claim- 
ing to  be  in  the  exercise  of  his  own 
right  to  drive  along  the  highway  an  ob- 
ject or  animal,  which  from  its  appear- 
ance, noise  or  other  offensiveness,  is  cal- 
culated to  frighten  horses,  without  tak- 
ing precautions  by  having  a  sufficient 
number  of  persons  in  charge  of  it  to 
warn  others  of  the  danger,  and  if  need 
be  to  aid  them  in  passing  it,  for  women 
and  children  have  a  right  to  drive  on 
the  highway  as  well  as  men,  or  who 
leaves  such  an  object  on  the  highway 
without  proper  precautions,  cannot  be 
said  to  be  using  that  due  care  he  ought 
to  use,  and  which  the  law  and  a  proper 
regard  for  the  lives  of  his  fellow  men 
and  the  common  duty  of  humanity  re- 
quire of  him." 
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«ObrtntrtioM.  LA  W  OF  THE  ROAD.  Bate  of  Speed. 

rough  and  rutty,  and  that  it  was  more  difficult  for  him  than  for 
the  other  party  to  turn  out ;  unless  the  obstacles  to  turning  out 
•are  insuperable  or  extremely  difficult,  he  is  without  excuse.* 

Though  one  may  lawfully  pass  on  the  left  side  of  the  road  or 
across  it  for  the  purpose  of  turning  up  to  a  house,  store,  or  other 
object  on  that  side  of  the  road,  yet  in  so  doing  he  must  not  ob- 
struct those  who  are  lawfully  passingalong  on  the  same  side.* 

Where  a  traveller  is  delayed  by  such  occupancy  of  the  pro- 
hibited side  of  the  road,  damage  arising  from  the  detention 
would  probably  furnish  a  valid  and  substantial  ground  or  cause 
of  action.8 

Vehicles  not  moving  or  passing  are  not  required  to  occupy  any 
particular  part  of  a  turnpike  road.4 

Where  two  parties,  each  without  any  better  right  than  the 
•other,  strive  to  occupy  the  same  place  in  the  public  highway,  he 
is  in  the  wrong  who  first  uses  force.6 

m.  Obstructions. — If  a  private  or  public  right  of  way  be  unlaw- 
fully obstructed  by  the  owner  of  the  adjoining  land,  a  person  en- 
titled to  use  the  way  may  pass  over  the  adjoining  close  so  far  as 
•necessary  to  avoid  the  obstruction,  taking  care  to  do  no  unneces- 
sary damage.6 

IV.  Bate  of  Speed. — Persons  driving  in  the  streets  of  a  city  are 
not  limited  to  any  particular  rate  of  speed.  They  may  drive 
slowly  or  rapidly,  but  they  must  use  proper  care  and  prudence  so 
as  not  to  cause  injury  to  other  persons  lawfully  upon  the 
•streets.* 

V.  Stopping  by  the  Wayside. — Travellers  may  stop  temporarily 
by  the  roadside  for  their  own  personal  convenience  or  for  the 
purpose  of  loading  and  unloading  their  carriages,  but  this  right 
must  be  strictly  subordinated  to  the  primary  use  of  highways  as 
thoroughfares  for  travel.8 

1.  Earing  v.  Lansingh,  7  Wend.  (N.  Ripley,  119  Mass.  135;  Wright  v.  Mal- 

Y.)  185.  den  R.  Co.,  4  Allen  (Mass.)  283;  Han- 

3.  Palmer  v.  Barker,  11  Me.  338.  Ion  v.  South  Boston  R.  Co.,  129  Mass. 

3.  Brooks  v.  Hart,  14  N.  H.  307.  310. 

4.  Johnson  v.  Small,  5  B.  Mon.  In  an  action  against  the  proprietor  of 
(Ky.)  25.  a  coach  for  running  over  the  plaintiff  in 

6.  Goodwin  v.  Avery,  26  Conn.  585.  the  street,  held  that  it  was  not  error  to 

6.  Kent  v.  Judkins,  53  Me.  160.  permit  proof  of  a  municipal  ordinance 
Where  a  public  wav  is  impassable,  regulating  the  rate  of  speed  of  vehicles, 

and  where  the  act  is  done  as  the  only  for  it  tended  to  relieve  the  plaintiff 

means  of  extricating  a  team  from  a  from  the   imputation  of  negligence, 

mud  hole  or  bog  therein,  the  pulling  Williams  v.  O'Keefe,  24  How.  (N.  Y.) 

down  of  a  fence  at  the  side  of  the  way  Pr.  16. 

and  passing  over  the  adjoining  land  is  8.  Angell    on    Highways,  $  343; 

a  necessary  and  justifiable  act.  Hedge-  Rex  v.  Russell,  6  East  427.    See  Moul- 

peth  v.  Robertson,  18  Tex.  858.  ton  v.  Aldrich,  28  Kan.  214. 

7.  Crocker  v.  Knickerbocker  Ice  Co.,  The  plaintiff's  horse  and  wagon  were 
•92  N.  Y.652.  backed  up  to  the  sidewalk  in  front  of 

Thefact  that  a  plaintiff  or  defendant  their  shop  and  extended  half  across  the 

was  violating  a  city  ordinance  as  to  highway.   The  horse  was  fastened  by  a 

fast  driving  is  admissible  to  show  negli-  strap  and  weight.    While  the  plaintiffs, 

:gence,  but  is  not  conclusive.    Hall  v.  who  were  the  only  persons  in  charge  of 

963 


Digitized  by 


Google 


Foot  FaiNiigen.  LA  W  OF  THE  ROAD— LA-  W  YER.  Definition. 


VI  Foot  Passengers. — The  public,  as  foot  passengers,  have  the 
right  to  use  the  carriage  way  as  well  as  the  sidewalk.1  Children 
are  not  restricted  in  passing  and  repassing  upon  the  streets  and 
roads  more  than  adults.*  Walking  in  the  carriageway  is  not  of 
itself  prima  facie  evidence  of  want  of  ordinary  care,  nor  from 
that  fact  alone  will  the  law  infer  negligence.8 

VIL  Pleading. — In  a  complaint  against  a  traveller  for  not  driv- 
ing his  carriage  to  the  right  of  the  travelled  part  of  a  road,  it  is 
not  necessary  to  set  forth  a  particular  description  of  the  road.4 

V1LL  Canals. — When  boats  meet  on  the  canals,  it  is  the  duty  of 
the  master  of  each  to  turn  out  to  the  right  so  as  to  be  wholly  on 
the  right  side  of  the  centre  of  the  canal.5 

LAWTEE  — (See  also  Attorney  and  Client,  vol.  i,  p. 
942.) 

Definition. — A  popular  term  for  a  person  whose  business  it  is  to 
know  and  practice  law.6 

It  is  any  person  who  for  fee  or  reward  prosecutes  or  defends 
causes  in  the  courts  of  record  or  other  judicial  tribunals  of  the 


the  team  were  engaged  in  putting  a 
barrel  into  the  wagon  the  defendant's 
runaway  horse  ran  into  the  plaintiffs' 
horse.  Held,  in  an  action  to  recover 
for  the  injury  to  the  plaintiffs'  horse 
that  the  judge  rightly  refused  to  rule, 
as  matter  of  Taw,  that  the  plaintiffs  were 
not  in  the  exercise  of  due  care.  Green- 
wood v.  Callahan,  111  Mass.  298. 

The  plaintiff's  horse  and  wagon  were 
standing  upon  the  public  highway.  De- 
fendant, while  driving  along  the  high- 
way, struck  the  plaintiff's  wagon.  Held, 
that  the  plaintiff  has  the  burden  of 
proof  to  show  that  the  collision  took 
place  without  any  negligence  on  his 
part.    Parks  t>.  O'Brien,  23  Conn.  339. 

1.  Coombs  v.  Purrington,  42  Me. 
332. 

2.  Stinson  v.  Gardiner,  42  Me.  248. 

3.  Coombs  v.  Purrington,  42  Me. 

332-  ■ 

4.  Com.  v.  Allen,  11  Met.  (Mass.) 
4<>3- 

8.  1  New  York  Rev.  Stat  248,  $  154; 
Rathbun  v.  Payne,  19  Wend.  (N.  Y.) 
399- 

A  boat  navigating  the  Erie  canal 
struck  another  boat  lying  in  the  canal 
waiting  her  turn  to  pass  the  locks.  The 
judge  presiding  at  the  trial  charged  the 
jury  that  the  defendant  was  liable  if  he 
had  been  guilty  of  negligence,  or  in- 
tended to  inflict  the  injury ;  but  that  if 
there  was  no  negligence  or  design  of  in- 
jury, and  if  in  attempting  to  pass,  the 
defendant  managed  his  boat  in  a  pru- 
dent and  skilful  manner  and  the  injury 
was  sustained  by  means  of  the  acts  of 


the  plaintiff  himself,  or  by  mere  acci- 
dent, the  defendant  was  not  liable,  and 
the  jury  found  for  the  defendant.  A 
new  trial  was  granted  for  the  omission 
of  the  judge  to  instruct  the  jury  to  en- 
quire whether,  under  the  circumstances 
of  the  case,  the  defendant  was  not  bound 
to  know  that  his  boat  could  not  pass 
without  hazard,  and  if  he  was,  whether 
he  ought  not  to  have  proceeded  with 
greater  caution,  Dygest  v.  Bradley,  S 
Wend.  (N.  Y.)  470.* 

In  passing  on  the  Erie  and  Cham- 
plain  canals  freight  boats  are  bound  to 
afford  every  facility  for  the  passage  of 
packet  boats  as  well  through  the  locks 
as  elsewhere  on  the  canal.  And  where 
a  freight  boat  passing  west  on  the  Erie 
canal  was  waiting  for  the  emptying  of  a 
lock  when  a  packet  boat  overtook  her, 
held  that  the,  packet  boat  should  pass 
first.  On  request,  the  master  of  the 
freight  boat  refusing  to  consent  to  this, 
the  master  of  the  packet  may  use  all 
necessary  means  to  obtain  the  prefer- 
ence due  to  him  short  of  a  breach  of  the 
peace;  as  by  pulling  back  the  freight 
boat  and  forcing  his  own  forward,  for 
which  noaction  of  trespass  will  lie,  no 
necessary  damage  to  the  freight  boat 
being  done.  If  the  freight  boat  be  de- 
tained or  injured  through  the  obstinate 
resistance  of  the  master  to  the  exercise 
of  the  right  of  preference  of  the  packet, 
this  is  the  fault  of  the  former,  for  which 
he  cannot  recover  damages  against  the 
master  of  the  latter.  Farnsworth  t\ 
Groot,  6  Cow.  (N.  Y.)  60S. 

6.  Anderson's  L.  Diet  605. 
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LA  Y—LA  Y  DA  YS. 


Definition. 


United  States,  or  any  of  the  States,  or  whose  business  it  is  to 
give  legal  advice  to  any  cause  or  matter  whatsoever.1 
LAY. — See  note  2. 

LAY  COEPOBATIOH — (See  also  CHARITIES,  vol.  3,  p\  122; 
Corporations  {Private),  vol.  4,  p.  184). 

A  lay  corporation  is  "a  corporation  composed  of  lay  persons 
or  for  lay  purposes."8  They  are  divided  into  two  classes,  elee- 
mosynary and  civil,4  and  civil  corporations  are  divided  into  public 
and  private.* 

LAY  DAYS— (See  also  DEMURRAGE). 


I.  Definition,  965.  (b)When£j>ecified in  Charter 

II.  Commencement,  965.  (c)  Discharge  in  Two  Places,  973. 

(a)  In  General,  965.  III.  Computation,  973. 

I.  Defdjitioit. — Lay  days,  strictly  speaking,  are  the  number  of 
days  specified  in  a  charter  party  that  the  charterer  is  permitted  to 
detain  the  boat  for  the  purpose  of  delivering  the  cargo  to  and 
receiving  it  from  the  boat  without  incurring  any  liability  to  pay 
the  boat  owners  for  such  detention.6 

IL  COXXEHCIMEHT — (a)  In  General. — The  lay  days  all  belong  to 


1.  Act  of  July  13th,  1866.  See  9  U.  S. 
Stat,  at  Large,  121. 

2.  A  Lay,  In  Maritime  Law.— In  the 

New  England  ship  owning  States, 
"when  the  owners  of  vessels  agree  with 
a  mariner  that  he  shall  sail  the  vessel 
on  'a  lay,'  both  parties  understand  that 
the  mariner  is  to  take  command  of 'her 
as  master,  to  victual  and  man  her  and 
pay  half  the  port  charges;  the  owner  to 
Keep  the  vessel  in  repair,  and  the  freight 
and  earnings  to  be  equally  divided  be- 
tween them.  Upon  a  contract  of  this 
kind,  the  vessel,  during  its  continuance, 
is  under  the  exclusive  control  of  the 
master  as  respects  her  voyages  and  em- 
ployment. He  alone  has  the  right  to 
determine  what  voyages  he  will  under- 
take— what  cargo  he  will  carry — upon 
what  terms — and  to  what  ports  he  will 
sail  in  search  of  freight.  His  share  of 
the  earnings  of  the  vessel  are  his  wages, 
and  he  receives  no  other  compensation 
f >r  his  services  as  master."  Taney, 
C.  J.,  19  How.  (U.  S.)  33. 

Laying  Out  a  Highway. — When  is  the 
act  of  laying  out  complete?  See  Hitch- 
cock v.  Alderman  of  Springfield,  121 
Mass.  382;  Wolcott  v .  Pond,  19  Conn. 
597- 

The  laying  out  of  a  highway  includes 
a  survey  of  it.  Small  v.  Eason,  1 1  Ired. 
L.  (N.  Car.)  94. 

The  opening  of  a  street  is  a  part  of 


its  laying  out.  In  re  Application  of 
Dept.  of  Public  Parks,  86  N.  Y.  437, 
affirming  s.  c,  24  Hun  (N.  Y.)  378. 

The  words  "laying  out"  and  "open- 
ing" are  constantly  used  as  equivalent 
expressions  in  the  road  laws  of  Penn- 
sylvania. In  re  Twenty-eighth  St.,  102 
Pa.  St.  146. 

An  order  widening  a  highway  is  a 
laying  out  of  a  highway.  Fuller  v. 
Mayor,  123  Mass.  289. 

Laying  Out  a  Park. — The  phrase  "lay- 
ing out"  has  the  same  meaning  in  the 
Massachusetts  statutes  relating  to  parks 
as  it  has  in  those  relating  to  highways. 
Foster  v.  Board  of  Park  Commissioners, 
133  Mass.  321. 

Laying  Out  a  Sewer. — The  act  of  lay- 
ing out  a  sewer  is  complete  when  the 
court  of  common  council  has  desig- 
nated its  locality,  and  its  dimensions 
and  mode  of  construction.  Cone  v. 
City  of  Hartford,  28  Conn.  363. 

S.  Bouvier's  Law  Diet.  vol.  2,  o. 

4.  2  Kent  Com.  274;  1  Blackstone 
Com.  470.  * 

5.  2  Kent  Com.  274;  1  Black.  Com. 
470,471;  Dartmouth  College  v.  Wood- 
ward, 4  Wheat  (U.  S.)  518--670. 

6.  3  Kent  Com.  202;  2  Step.  Com. 
141;  Brooks  v.  Minturn,  1  Cal.  481;  10 
M.  &  W.  331;  3  Esp.  i2t;  Rowe  v. 
Smith,  10  Bosw.  iN.  Y.)  268. 
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the  charterer ;  he  is  not  obliged  to  deliver  the  cargo  to  or  receive 
it  from  the  boat  upon  the  demand  or  request  of  the  captain,  but 
may  suit  his  own  convenience  for  doing  this,  provided,  he  does 
not  exceed  the  specified  number  of  days  allowed  him.1 

But  if  he  detains  the  vessel  longer  he  will  have  to  pay  demur- 
rage for  such  excess  of  time  at  whatever  rate  per  day  the  charter 
party  stipulates.2 

Such  days  allowed  for  a  ship  to  load  or  discharge;  in  the  ab- 
sence of  any  stipulation  in  the  charter  party  or  otherwise,  as  to 
their  commencement,  or  as  to  the  time  to  be  allowed  for  loading 
or  unloading,  commence  to  run  and  are  to  be  reckoned  from  the 


1.  Poland  t>.  Maryland  Coal  Co.,  14 
Blatchf.  519;  8  Ben.  347. 

Where  the  consignee"  was  to  have 
twenty  running  days  after  the  -vessel  ar- 
rived at  the  port  of  her  destination  for 
unloading,  and  if  detained  longer  he 
was  to  pay  the  owners  $50  per  day  de- 
murrage for  every  additional  day  he 
detained  her.  The  consignee  detained 
the  vessel  longer  than  the  stipulated 
lay  days,  and  while  she  was  held  on 
demurrage  she  was  lost  with  the  cargo. 
Held,  that  as  the  consignee  did  not  un- 
load and  discharge  the  vessel  within 
the  specified  time,  and  there  was  no  im- 
possibility to  prevent  him  from  so 
doing,  and  that  the  loss  occurred  with- 
out the  default  of  the  master  or  mari- 
ners, the  owners  were  allowed  to  re- 
cover freight  as  well  as  the  demurrage. 
Brown  v.  Ralston,  9  Leigh  (Va.)  532; 
8.  c,  4  Rand.  504. 

Under  an  agreement  between  a 
charterer  and  the  owners  the  charterer 
was  to  have  twenty-five  days  for  un- 
loading. The  boat  arrived  and  there 
being  opportunity  to  unload  the  captain 
offered  to  discharge  the  cargo.  The  con- 
signee declined  to  accept  the  offer,  and, 
in  the  meantime,  but  within  the  twen- 
ty-five days,  the  boat  was  lost  by  storm 
in  the  harbor.  Held,  that  there  was  no 
freight  earned,  as  the  consignee  had  the 
right  to  receive  the  goods  any  time  he 
chose  within  the  twenty-five  days.  La- 
combie  v.  Waler,  4  Binn.  (Pa.)  299. 

2.  Brown  v.  Ralston,  9  Leigh  (Va.) 
532;  4  Rand.  C04;  Rowe  v.  Smith,  10 
Bosw.  (N.  Y.)"'268. 

According  to  a  charter  party  the 
charterers  or  their  assigns  were  to  have 
five  working  days  in  which  to  receive 
the  cargo.  She  arrived  in  port  on  the 
9th  of  March,  the  cargo  was  sold  on 
the  10th,  and  the  vessel  entered  by  the 
charterers  for  a  meter.  She  was  not 
ordered  by  the  harbor  master  to  pro- 
ceed to  the  pool  for  unloading  until  the 


20th,  and  on  Monday,  the  22nd.  she  be- 
gan unloading  her  cargo,  and  was. 
cleared  on  the  27th.  It  seems  that  ac- 
cording to  the  factor's  certificate  she 
was  a  metered  vessel,  and  that  if  she 
had  not  been  on  the  metered  list  she 
could  have  proceeded  to  the  poo!  at 
once  and  would  not  have  been  obliged 
to  be  entered  for  a  meter  and  would  not 
have  sustained  the  delay  by  waiting  until 
the  20th  before  it  was  her  turn  to  go  to 
the  pool.  It  also  appeared  that  occa- 
sionally it  was  the  practice  for  the  factor 
not  to  enter  such  vessels  in  the  meter's 
list,  and  that  it  was  desirable  that  the 
cargo  should  be  sold  subject  to  metage- 
by  a  sworn  meter.  Held,  that  the  ves- 
sel did  not  arrive  at  her  place  of  dis- 
charge until  the  20th,  and  that  the  lay 
days  did  not  begin  to  run  until  then, 
and  that  the  owner  could  not  recover 
demurrage.  Kell  v.  Anderson,  10  M. 
&  W.  498;  J2  L.  J.  Exch.  101. 

It  was  stipulated  in  a  charter  party 
that  a  vessel  was  to  go  to  Plymouth, 
not  higher,  than  S  or  N,  or  as  near 
thereunto  as  she  can  safely  get,  and  de- 
liver the  cargo,  having  certain  lay  and 
demurrage  days.  When  she  arrived 
the  consignee  ordered  her  to  proceed  to 
M,  it  being  an  ordinary  landing  place, 
and  not  so  high  as  S  or  N.  The  tides 
were  neap,  and  she  went  as  near  M  as 
possible  in  that  state  of  the  tide.  She 
was  obliged  to  lay  on  the  sand  for  sev- 
eral days  before  the  tide  became  high 
enough  to  proceed  to  M.  Held,  that 
the  naming  of  any  landing-place  within 
the  port  of  Plymouth  was  optional  wi  n 
the  consignee,  provided  he  kept  within 
the  limits  stated  in  the  charter  party 
and  that  the  lay  days  did  not  begin  un- 
til the  ship  reached  the  place  thus, 
designated,  and  the  delay  in  reaching  it 
was  caused  only  by  the  ordinary  coursc- 
of  navigation  in  a  tidal  harbor.  Parker 
v.  Win  low  or  Winlo,  7  El.  &  Bl.  942; 
4  Jur.,  N.  S.  63;  84  L.J.,  Q.  B.  49. 
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time  she  arrives  at  the  usual  place  of  discharge  in  the  port  and 
not  when  she  first  arrives  at  the  port.1  If  the  loading  or  unload- 
ing place  is  within  a  dock  they  begin  to  run  from  the  time  she 
enters  the  dock,  and  riot  from  the  time  she  reaches  some  particu- 
lar place  in  the  dock  to  receive  or  discharge  her  cargo* 

In  this  case  the  only  ground  for  holding  the  charterer  or  con- 
signee liable  for  demurrage  is  some  fault  on  his  part  by  which 
the  loading  or  receiving  of  the  cargo  is  delayed  longer  than  is 
necessary.*  Each  party  must  use  reasonable  dispatch  in  perform- 
ing his  part  of  the  contract ;  for  this  reasonable  time  will  always 


1.  Breeton  v.  Chapman,  7  Bing.  559; 
Rowe  v .  Smith,  10  Bosw.  (N.  Y.)  268; 
Kell  v.  Anderson,  10  M.  &  W.  498;  12  L. 
J.,  Exch.  101;  Cross  v.  Beard,  26  N.  Y. 
85;  Weaver  r.  Walton,  1  Flip  C.Ct-44t; 
Manson  v.  New  York  N.  H.  &  H.  R. 
Co.,  24  Blatchf.  C.  Ct.  448;  Mcintosh 
v.  Sinclair,  11  Ir.  C.  L.  456;  Alward  v. 
Smith,  2  Low.  192;  Parker  v.  Winlow, 
8  El.  &  B.  942;  Hodgdon  v.  R.  R.  Co., 
46  Conn.  277. 

This  is  the  case  when  the  cargo  is 
brought  by  a  general  ship.  But  it  may 
be  otherwise  when  the  charterer  or 
consignee  assumes  all  the  obligations  of 
the  charter  party.  Gronstadt  v.  Whitt- 
hoflf,  15  Fed.  Rep.  265. 

If  a  vessel  wishes  to  protect  herself 
against  delays  not  arising  from  the 
fault  of  the  shipper  or  his  agents,  she 
must  do  so  by  stipulating  for  a  stated 
period  of  discharge  after  arrival  or  for 
dispatch.  Fish  v.  150  Tons  of  Brown 
Stone,  20  Fed.  Rep.  201. 

The  charterer  is  not  liable  for  deten- 
tion caused  by  the  vessel  having  to  wait 
her  turn  to  unload  when  the  goods  are 
such  that  they  have  to  be  discharged 
into  bonded  warehouses.  Rodgers  v. 
Torresters,  2  Camp.  483;  Brumester  v. 
Hodson,  2  Camp.  488. 

8.  Rowe  v.  Smith,  10  Bosw.  (N.  Y.) 
268;  Mcintosh  v.  Sinclair,  11  Ir.  L.  S. 
456  Exch.;  Cross  v.  Beard,  26  N.  Y.  89; 
Brown  v.  Johnson,  10  M.  &  W.  331 ; 
Kell  v.  Anderson,  Id.  498;  Nelson  v. 
Dahl,  12  Ch.  Div.  568;  Gibbens  v.  Buis- 
son,  1  Bing.  N.  C.  283;  Bailey  v.  De 
Arrogave,  7  A.  &  E.  919. 

When  the  delivery  by  the  terms  of 
the  charter  party  was  to  be  made 
alongside  the  vessel  within  reach  of  her 
tackle  and  the  consignee  directed  the 
captain  to  take  the  vessel  to  a  certain 
dock,  the  working  lay  days  commenced 
from  the  time  she  was  in  readiness 
alongside  the  dock  to  discharge  her 
cargo.  Rowe  v.  Smith,  10  Bosw.  (N. 
Y.)  268. 


According  to  a  charter  party  a  vessel 
was  to  proceed  direct  to  any  Liverpool 
or  Berkenhead  dock,  and  there  in  the 
usual  and  customary  manner  take  on  a 
full  and  complete  cargo  of  coal,  and  that 
she  should  be  loaded  at  the  rate  of  one 
hundred  tons  per  working  day,  but  that 
loading  should  not  commence  until  after 
July  1st.  She  was  ordered  to  the  Wel- 
lington dock  (a  Liverpool  dock)  by  the 
charterers,  and  was  ready  to  enter  it  on 
July  3rd,  but  was  not  permitted  to  enter 
the  dock  until  July  nth,  because  the 
coal  agent  whom  the  charterers  had 
employed  to  furnish  the  coal  had 
three  vessels  at  that  time  inside  the 
dock  and  two  others  booked  to 
enter.  The  dock  regulations  would  not 
allow  a  coal  supplier  to  have  more  than 
three  ships  inside  the  dock  at  the  same 
time,  it  being  the  usual  custom  to  em- 
ploy coal  agents  to  furnish  cargoes,  and 
it  appeared  that  the  charterers  had  not 
made  an  unreasonable  selection  of  the 
agent.  Although  she  entered  the  dock 
July  nth,  her  turn  to  proceed  to  the 
spout  to  receive  the  coal  did  not  arrive 
until  July  23rd  and  loading  began  the 
day  after.  It  also  appeared  that  it  was 
the  usual  custom  to  load  coal  from  the 
spout,  and  also  that  it  was  not  unusual 
to  load  from  lighters.  Held,  that  the 
lay  days  began  to  run  when  she  entered 
the  dock,  and  that  they  were  not  post- 
poned until  her  turn  arrived  to  go 'to 
the  spout.  Tapscott  v.  Balfour,  42  L. 
J.,  C.  P.  16;  8  L.  R.,  C.  P.  46;  21  W.  R. 
245;  27  L.  T.,  N.  S.  710. 

3.  Fish  v.  1 50  Tons  Brown  Stone,  20 
Fed.  Rep.  201;  Hayden  v.  Whitmore, 
74  Me.  230;  Rodgers  v.  Torresters,  2 
Camp.  483;  Burmester  v.  Hodgson,  2 
Camp.  488;  Henley  f.The  Brooklyn  Ice 
Co.,  14  Blackf.  C.  Ct.  522;  Schroll  v. 
Albany  Iron  and  Steel  Co.,  101  N.  Y. 
602;  Finney  v.  Grand  Trunk  Ry.  Co., 
14  Fed.  Rep.  171;  The  L.  Z.  Adams,  26 
Fed.  Rep.  655;  The  Mary  Riley  v.  yooo 
Tons  Railroad  Ties  (D.  C,  E.  D.,  Pa.), 
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be  implied,  and  this  is  always  a  question  for  the  jury  to  determine 
from  all  the  circumstantes  legitimately  bearing  upon  the  case.1 

(b)  When  Specified  in  Charter. — If  the  parties  stipulate  as  to 
when  the  lay  days  are  to  commence,  or  limit  the  time  in  which 
the  loading  or  unloading  or  one  of  these  operations  is  to  be  per- 
formed, they  will  be  governed  by  such  stipulation,  and  such  limi- 
tation is  construed  in  maritime  law  as  a  stipulation  for  the  benefit 
of  the  ship,  designed  to  cast  upon  the  charterer  or  consignee  all 
risk  of  detention  beyond  the  stipulated  period  ;*  and  if  the  stipu- 
lation is  for  the  discharging  of  cargo,  the  lay  days  commence 
from  the  time  she  arrives  at  the  port  and  notifies  the  consignee 
that  she  is  ready  to  discharge,  he  is  bound  to  find  a  suitable- 
place  of  discharge,  and  is  liable  if  she  is  detained  longer  than  the 


38  Fed.  Rep.  254;  Sweeting  v.  Darthez, 
14  C.  B.  538;  Eng.  L.  &  Eq.  326;  Harris 
v.  Dresman,  Exch.  1854, 25  Eng.  L.  &  Eq. 
526;  Clendaniel  v.  Tuckerman,  17  Barb. 
(N.  Y.)  184.  If  the  vessel  is  unneces- 
sarily delayed  by  the  fault  of  the  con- 
signee he  is  liable,  although  the  charter 
party  does  not  contain  an  agreement 
for  demurrage.  The  Norman,  16  Fed. 
Rep.  879. 

In  the  absence  of  express  stipulation 
it  is  the  duty  of  the  consignees  to  fur- 
nish within  a  reasonable  time  a  suita- 
ble place  for  her  discharge,  and  also  to 
complete  it  within  a  reasonable  time; 
and  that  the  fact  that  a  considerable 
number  of  vessels  consigned  to  the 
charterers  had  arrived  with  cargoes 
about  the  same  time  and  there  was  a 
delay  in  consequence  in  assigning  her  a 
birth  was  a  circumstance  for  which  the 
ship  owners  were  not  responsible.  It 
was  a  risk  the  consignees  themselves 
took  when  they  agreed  to  freight  the 
schooner.  Esseltyne  v.  Elmore,  7  Biss. 
(U.S.)  69.  - 

In  the  absence  of  any  express  agree- 
ment for  discharging,  a  vessel  had  to 
wait  its  turn  at  a  grain  elevator,  it  being 
the  only  one  in  the  place.  Held,  that 
the  consignees  were  not  liable  for  the 
detention.  Finney  v.  Grand  Trunk  Ry. 
Co.,  14  Fed.  Rep.  171. 

In  the  absence  of  any  express  agree- 
ment the  consignee  is  not  liable  for  de- 
lay caused  by  the  vessel  waiting  her 
turn  to  be  unloaded  at  an  elevator 
where  it  is  the  custom  of  the  port  that 
all  grain  shall  be  unloaded  at  an  eleva- 
tor. Weaver  v.  Walton,  1  Flip  C.  Ct. 
441. 

Where  it  is  impossible  for  the  con- 
signee to  receive  the  cargo  by  circum- 
stances over  which  he  has  no  control 
he  is  not  liable  to  pay  damages  for  the 


delav.    Ford  v.  Coles  worth,  39  L. 
B.  188;  18  W.  R.  1 169;  23  L.  T.,  N.  S. 
165;  5  L.  R.,  Q;,B.  544  Exch.  Cham. 

Where  a  bill  of  lading  fixed  no  period 
for  the  discharge  of  the  cargo,  the  only 
obligation  of  the  consignee  or  his  ven 
dee  was  to  use  due  diligence  in  procur- 
ing a  berth  and  to  discharge,  according 
to  the  custom  of  the  trade.  The  Z.  L. 
Adams,  26  Fed.  Rep.  655. 

If  no  lay  days  are  provided  for  in  the 
charter  party  or  bill  of  lading,  and  no 
stipulation  is  made  as  to  the  time  of 
unloading,  the  consignee  will  not  be 
held  liable  for  delays  occurring  without 
his  fault.  The  Glover,  1  Brown  Adm. 
166. 

But  where  a  charter  party  did  not 
stipulate  a  certain  number  of  lay  days 
at  the  expiration  of  which  demurrage 
was  to  run,  yet  it  indicated  the  rate  at 
which  the  cargo  was  to  be  discharged, 
to- wit:  "Not  less  than  one  hundred 
tons  per  day."  The  total  tonnage  of 
the  cargo  was  1,808  tons,  and  dividing 
this  by  too  made  nineteen  working 
days.  The  court  held  that  this  period 
was  fixed  with  as  much  certainty  as 
though  nineteen  working  days  had  been 
written  in  the  charter  party  as  the  num- 
ber of  lay  days.  Williams  v.  Theobald, 
15  Fed.  Rep.  465;  citing  Sanquinetti  v. 
P.  S.  Nav.  Co.,  L.  R.,  2  Q.  B.  Div.  238. 

1.  Cross  v.  Beard,  26  N.  Y.  85;  The 
L.  Z.  Adams,  26  Fed.  Rep.  655;  Fish 
v.  !5oTon8  Brown  Stone,  20  Fed.  Rep. 
201;  Brown  v.  Certain  Tons  of  Coal,  34 
Fed.  Rep.  913. 

3.  Fish  v.  150  Tons  of  Brown  Stone, 
20  Fed.  Rep.  201;  Gronstadt  v.  Wit- 
thofT,  15  Fed.  Rep.  265;  Philadelphia 
&  R.  R.  Co.  v.  Northam,  2  Ben.  1; 
Cross  v .  Beard,  26  N.  Y.-  85;  Sleeper 
v.  Ping,  17  Blatchf.  C.  Ct.  36;  Randall 
v.  Lynch,  2  Camp.  352;  Hayden  v. 
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Whitmore,  74  Me.  230;  Manson  v. 
New  York  N.  H.  &  H.  R.  Co.,  C.  C.  D., 
Conn.,  24  Blatchf.  448;  31  Fed.  Rep. 
297;  Tils  v.  Byers,  34  L.  T.,  N.  S. 
526. 

Where  it  was  stipulated  that  a  vessel 
was  to  load  at  a  certain  port  and  pro- 
ceed to  the  port  of  destination,  the  lay 
days  to  begin  on  a  fixed  day  in  a  cer- 
tain month,  by  common  consent  another 
port  for  the  loading  was  substituted. 
Held,  that  the  rest  of  the  charter  party 
was  not  changed  and  the  lay  days  be- 
gan at  the  stipulated  time  fixed  by  the 
charter  party.  Jackson  v.  Galloway,  5 
Bins.  N.C.  71. 

Where  the  charter  provided  that  the 
lay  days  for  discharge  should  com- 
mence from  the  time  the  vessel  is 
ready  to  discharge  cargo,  and  written 
notice  thereof  is  given  to  the  charterer's 
agent,  and  it  appeared  that  the  char- 
terer had  no  agent  at  the  port  to 
whom  such  notice  could  be  given,  it 
was  held  that  the  charterer  could  not 
avail  himself  of  the  absence  of  the  writ- 
ten notice,  because  he  was  chargeable 
with  negligence  for  having  no  agent  to 
whom  the  notice  could  be  given.  Hat- 
ton  v.  De  Belaunzaran,  26  Fed.  Rep.  780. 

A  charter  party  provided,  among 
other  things,  that  the  cargo  might  con- 
sist of  empty  petroleum  barrels  and 
iron  rails,  to  be  carried  to  New 
York,  and  also  provided  that  the  cargo 
should  be  discharged  in  the  same  berth 
where  the  rails  should  be  discharged. 
The  respondent's  barrels  were  shipped 
under  a  bill  of  lading  which,  among 
other  things,  provided  that  the  barrels 
should  be  taken  free  from  on  board  the 
vessel  in  four  running  days  with  demur- 
rage at  £10  per  day  for  longer  detention, 
and  contained  a  clause,  "all  other 
things  as  per  charter  party."  The  vessel 
arrived  at  the  port  of  New  York  on  May 
21st,  1880,  and  upon  the  request  of  the 
owner  of  the  rails  went  to  the  one  ba- 
sin to  discharge  her  cargo,  and  not 
being  able  to  reach  the  wharf, 
moored  alongside  another  vessel.  The 
barrels  were  above  the  rails.  She 
remained  practically  in  this  position 
until  the  afternoon  of  May  31st,  waiting 
to  reach  the  wharf.  The  barrel  owners 
having  been  notified  on  the  25th  of  her 
arrival,  obtained  an  order  for  the  de- 
livery of  the  barrels  on  the  26th  from 
the  vessel's  agent,  and  being  informed 
that  the  vessel  was  at  the  Erie  basin,  said 
that  they  would  send  a  lighter.  On  the 
27th  the  owners  notified  the  vessel's 
agent  that  there  was  no  lighter  alongside 


the  vessel  to  put  the  barrels  on  the  dock. 
The  agent  replied  that  he  was  willing 
to  do  so  if  the  owners  would  arrange 
with  the  dock  owners  to  receive  them 
there  (the  wharf  owners  having  refused 
to  receive  them  on  their  wharf),  and  at 
the  same  time  notified  the  owners  he 
should  hold  them  responsible  for  deten- 
tion if  they  did  not  get  the  barrels  out 
by  the  night  of  the  29th.  Nothing 
more  was  done  by  the  owners  until  the 
morning  of  the  31st,  when  they  sent  a 
lighter  and  the  barrels  were  delivered 
over.  Her  four  days  were  occupied  in 
delivering  to  the  lighter.  It  was  held 
that  the  ship  owner  was  not  in  fault, 
because  in  selecting  a  place  for  the  de- 
livery of  the  cargo  in  conformity  with 
the  contract  of  the  parties,  he  selected 
one  that  was  not  altogether  convenient 
for  the  barrel  owners.  That  the  lay 
days  began  to  run  after  the  ship  reached 
the  berth  to  which  she  was  directed  by 
the  consignees  of  the  rails,  and  that  the 
detention  of  the  ship  was  caused  by  the 
barrel  owners'  delay.  The  ship  owner 
was  allowed  four  days'  demurrage. 
Gronstadt  v.  Witthoff,  21  Fed.  Rep. 

253;  '5  Fed-  ReP-  a65- 

A  ship  was  chartered  to  go  to  a  cer- 
tain point  and  there  load  with  timber. 
The  charter  party  provided  that  "from 
the  computation  of  time  allowed  for  de- 
livering the  cargo  to  the  ship  shall  be 
excluded  any  time  lost  by  reason  of 
drought."  It  appeared  that  it  was  cus- 
tomary to  float  the  timber  down  to  this 
point  for  shipment  from  the  interior  in 
the  creeks  and  rivers,  and  that  by  rea- 
son of  an  extraordinary  drought  the 
charterers'  timber  could  not  be  floated 
down  to  this  point,  or  at  least  necessi- 
tated transportation  in  such  small 
quantities  and  with  such  delay  the 
loading  and  shipping  of  timber  at  this 
point,  and  that  while  a  drought  did  af- 
fect the  interior  creeks  and  rivers,  it  in 
no  wise  affects  the  waters  at  the  point 
or  the  booms  where  the  timber  was 
kept  or  the  transportation  of  it  from 
the  booms  to  the  ship  at  anchor.  Held, 
that  the  stipulation  with  reference  to 
the  drought  applied  to  the  creeks  from 
which  the  supply  of  timber  for  ship- 
ment at  this  point  came,  and  that  in 
view  of  the  particular  port  and  trade  to 
which  the  contract  related  and  that  the 
drought  prevented  or  delayed  the  de- 
livery of  the  cargo  to  the  ship,  the 
charterers  and  cargo  are  released  from 
any  liability  for  demurrage  by  the  ex- 
ceptions in  the  charter  party.  Paterson 
v.  Dakin,  31  Fed.  Rep.  682. 
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specified  period,  no  matter  from  whatsoever  cause,1  excepting  a 

It  was  stipulated  in  a  bill  of  lading 
that  "cargo  to  be  discharged  with 
quick  dispatch  as  Customary  or  to  pay 
demurrage  at  £5  per  day.  Held,  that  if 
the  custom  of  the  port  made  it  the  duty 
of  the  consignees  to  obtain  a  place  for 
the  discharging  of  the  cargo,  they  were 
liable  for  demurrage  occasioned  by 
their  refusing  to  do  so  after  they  had 
accepted  the  cargo.  Terjesen  v.  Car- 
ter, 9  Daly  (N.  Y.)  193. 

It  was  provided  in  a  charter  party 
that  the  charterer  was  to  be  liable  "for 
any  detention  of  the  vessel  after  the  ex- 
piration of  fifteen  lay  days."  The  lay 
days  expired  on  Saturday  and  the 
loading  was  completed  early  Friday 
morning.  But  the  charterer  did  not 
furnish  the  necessary  documents  for 
clearance  until  Monday  afternoon  just 
in  time  to  clear  at  the  custom  house, 
but  not  in  season  to  make  it  practicable 
to  sail  until  Tuesday  morning.  Evi- 
dence was  given  by  the  charterer  of  a 
general  practice  and  understanding  in 
accordance  with  a  rule  of  the  produce 
exchange  that  allows  charterers  one 
day  after  loading  to  furnish  the  neces- 
sary papers  and  documents.  Held,  that 
the  general  clause  giving  demurrage 
was  designed  to  bind  the  charterer  for 
the  neglect  of  any  duty  required  of  him 
to  enable  the  vessel  to  sail,  and  that  no 
custom  was  proved  or  could  be  sus- 
tained that  warrants  more  than  the  al- 
lowance of  one  additional  day  to  fur- 
nish the  ship's  documents  after  the 
loading  is  in  fact  completed,  or  until 
the  end  of  the  lay  days  if  that  be  lat- 
er, and  that  the  ship  cannot  be  de- 
tained after  the  lay  days  have  expired 
without  compensation  when  the  load- 
ing has  been  actually  and  practically 
more  than  a  day  before.  The  char- 
terers were  held  for  one  day's  demur- 
rage. Rumball  v.  Puig,  34  Fed.  Rep.  665. 

Where  a  bill  of  lading  had  the  follow- 
ing stipulation,  viz:  "In  case  consignee 
discharges  cargo  or  any  part  thereof, 
they  are  to  charge  not  to  exceed  ten 
cents  per  ton  and  to  have  four  full 
working  days  after  notice  of  arrival  at 
dock  of  consignee  and  to  pay  master 
for  any  time  (exclusive  of  Sunday) 
boat  is  detained  for  discharging  after 
the  expiration  of  said  four  days  five  dol- 
lars per  day  and  at  the  same  rate  for 
portions  of  days."  Held,  that  under 
the  bill  of  lading  the  consignees  had  an 
election,  upon  arrival  of  the  boat, 
whether  they  would  unload  the  coal  or 

9; 


require  the  captain  to  unload.  It  was 
primarily  the  captain's  duty  to  unload. 
That  the  consignees  discharged  all 
their  legal  duty  upon  the  arrival  of  the 
boat  by  giving  the  captain  notice  that 
they  would  not  unload  the  boat  except 
in  its  regular  turn,  and  in  that  case 
would  pay  no  demurrage,  and  by  offer- 
ing the  captain  a  berth  where  he  could 
unload  himself  if  he  did  not  accept  the 
offer;  and  that  this  notice  to  him  was  a  re- 
jection of  their  right  of  election  to  unload. 
That  the  final  unloading  by  the  con- 
signees cannot  be  construed  as  done 
under  the  election  in  the  bill,  but  as  a 
subsequent  favor  to  the  captain,  inde- 
pendent of  the  bill  and  imposing  no  lia- 
bility under  it.  McLaughlin  v.  Al- 
bany and  Rensselaer  Iron  and  Steel  Co., 
61  How.  Pr.  (N.  Y.)  439.  See  also 
opinion  of  Choate,  J.,  in  Tuttle  v.  Al- 
bany &  Rensselaer  Iron  and  Steel  Co., 
to  the  same  effect,  reported  in  note, 
McLaughlin  v.  Same. 

1.  Fish  v.  150  Tons  of  Brown  Stone, 
20  Fed.  Rep.  201 ;  Gronstadt  v.  Wit- 
thoff,  15  Fed.  Rep.  265;  Philadelphia  & 
R.  R.  Co.  v.  Northam,  2  Ben.  1 ;  Cross 
v.  Beard.  26  N.  Y.  85;  Sleeper  v. 
Puig,  17  Blatchf.  C.  Ct.  36;  Randal  v. 
Lynch,  2  Camp.  352;  Williams  v. 
Theobald,  15  Fed.  Rep.  46c;  Manson  v. 
New  York*N.  H.  &  H.  R.  R.  Co.,  24 
Blatchf.  C.  Ct.  448;  Tapscott  v.  Bal- 
four, L.  R.,  8  C.  P.  46;  Jones  v.  Adam- 
son,  35  L.  T.,  N.  S.  287;  Barrett  v.  Dut- 
ton,  4  Camp.  333;  Conner  v.  Smith,  5 
Taunt.  654;  Barker  v.  Hudson,  3  M.  & 
S.  267. 

If  the  ship  is  detained  in  this  way  af- 
ter the  loading  is  completed  the  char- 
terer is  not  liable.  Pringle  v.  Mollett, 
6  M.  &  W.  80;  Jamieson  v.  Laurie,  6 
Bro.  C.  P.  674. 

When  it  is  provided  in  the  charter 
party  that  detention  by  ice  is  not  to  be 
reckoned  as  lay  days,  detention  of  the 
lighter  by  ice  in  bringing  the  goods  to 
the  ship  is  included.  Hudson  v.  Ede, 
Law  Rep.,  2  B.  566;  by  act  of  gov- 
ernment, Bessey  v.  Evans,  4  Camp. 
131;  Hill  v.  Idle,  Id.  327;  Bright  v.. 
Page,  3  B.  &  P.  295;  Hartman  v.  Clark,. 
4  Camp.  159;  Harman  v.  Mant,  Id. 
161. 

If  the  charter  party  stipulates  that  the 
discharging  of  cargo  is  to  begin  within 
twenty-four  hours  after  arrival  and  no- 
tice thereof  given  to  the  consignees.  The 
lay  days  begin  to  run  at  the  expiration  ot 
the  said  twenty-four  hours.  Manson 
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Conundnoemont*. 


delay  caused  by  some  default  of  the  ship.1  The  shipper  is  held 
strictly  to  the  terms  of  the  stipulation,  and  no  custom  of  the  port 
or  municipal  regulation  of  the  port  prohibiting  the  unloading  for 
a  limited  period,  will  be  allowed  to  override  it.*  Delay  occa- 
sioned by  frost,  tempest  or  the  crowded  state  of  the  docks  will 
not  relieve  him  from  the  payment  of  demurrage.3  But  if  the 
boat  owners  stipulate  to  unload  at  a  particular  wharf  or  dock 


v.  The  New  York  N.  H.  &  H.  R.  R. 
Co.,  24  Blatchf*.  448;  The  Boston,  1 
Low.  464;  Choate  v.  Meredith,  1 
Holmes,  500. 

1.  Davis  v.  Pendergrast,  16  Blatchf. 
C.  Ct.  565;  The  Glover,  1  Brown 
Adm.  106;  Re  Two  Hundred  and 
Twenty  Tons  of  Fish  Scrap,  5 
Hughes  C.  Ct.  141;  Four  Hundred 
Tons  of  Iron  Ore,  18  Fed.  Rep.  94; 
The  Boston,  1  Low.  464;  Choate  v. 
Meredith,  1  Holmes  500;  Manson  v. 
The  New  York  N.  H.  &  H.  R.  R.  Co., 
24  Blatchf.  C.  Ct.  448. 

3.  Fish  v.  150  Tons  of  Brown  Stone, 
20  Fed.  Rep.  201 ;  Williams  v.  Theo- 
bald, 15  Fed.  Rep.  465;  Cross  v.  Beard, 
26  N.  Y.85;  Sleeper  v.  Puig,  17  Blatchf. 
C.  Ct.  36;  Philadelphia  &  R.  R.  Co  v. 
Northam,  2  Ben.  1;  Gronstadt  v.  Wit- 
thoff,  15  Fed.  Rep.  265;  Randall  v. 
Lynch,  2  Camp.  352. 

Generally  consignee  takes  risk  of 
roads  and  means  of  transportation  from 
the  wharf  and  is  bound  to  take  cargo  as 
fast  as  delivered.  Sprague  v.  West, 
Abbott  Admr.  548. 

Where  a  vessel  is  seized  by  the  cus- 
tom house  collector,  if  the  seizure  was 
legal  and  occasioned  by  any  act  or  neg- 
lect on  the  part  of  the  master,  the  con- 
signee will  be  liable  for  freight,  only, 
subject  to  a  deduction  for  such  damages 
as  he  mav  have  sustained  by  reason  of 
the  nondelivery  of  the  cargo  because 
it  was  not  then  delivered.  If  the  seizure 
was  legal  and  occasioned  by  any  act  of 
the  consignee,  such  as  a  neglect  to  pay 
duties  on  the  cargo,  then  the  consignee 
will  be  liable  for  the  full  amount  of 
freight  and  perhaps  demurrage,  but  if 
the  seizure  was  illegal  the  consignee  is 
liable  for  the  full  amount  of  freight,  but 
no  demurrage.  Brooks  v.  Minturn,  1 
Cal.  481. 

A  charter  party  allowed  eighteen  days 
for  loading.  The  charterer  did  not  be- 
gin to  deliver  the  cargo  until  live  days 
after  ship's  arrival,  but  after  lie  com- 
menced to  deliver  it  to  her  it  was  de- 
livered as  fast  as  the  ship  loaded  it. 
The  court  allowed  the  ship  five  days. 


demurrage,  notwithstanding  it  took 
thirty  days  to  load  instead  of  the  eigh- 
teen. The  cargo  was  to  be  delivered 
within  reach  of  the  ship's  tackle,  but  as 
the  master  did  not  object  to  this  de- 
livery at  the  time  he  was  deemed  to 
have  waived  his  right  in  that  respect 
and  accepted  the  delivery.  Arreco  v. 
Pope,  36  Fed.  Rep.  606. 

S.  Williams  v.  Theobald,  15  Fed. 
Rep.  465;  Cross  v.  Beard,  26  N.  Y.  85;. 
Sleeper  v.  Puig,  17  Blatchf.  C.  Ct.  36.' 

It  was  provided  in  a  charter  party 
"to  discbarge  at  a  wharf  as  ordered  by 
charterer's  agents,  or  so  near  thereto  as 
she  may  safely  get,"  and  "to  discharge 
with  customary  dispatch."  Held,  that 
the  charterer  was  liable  for  detention- 
caused  by  his  selecting  a  wharf  that 
was  already  occupied.  Lindsay  v. 
Cusimano,  12  Fed.  Rep.  504. 

A  vessel  was  to  be  discharged  at  the 
rate  of  100  tons  per  day,  and  by  a  com- 
putation the  court  determined  tha* 
nineteen  working  days  was  to  be  al- 
lowed as  lay  davs.  She  was  ready  to- 
be  discharged  October  24th,  but  was 
not  entirely  discharged  until  December 
1st.  Two  days  of  this  time  the  boat 
used  in  taking  stiffening.  The  court  held 
that  the  lay  days  began  to  run  October 
24th  and  included  November  14th  (al- 
lowance being  made  for  three  Sun- 
days), and  that  she  was  held  on  demur- 
rage from  and  including  November 
15th,  and  that  after  deducting  the  two 
days  stiffening  was  taken  the  consignors 
were  liable  for  fifteen  days'  demurrage, 
the  charter  party  provided  that  the 
vessel  was  "to  proceed  to  the  port  of 
San  Francisco,  or  so  near  thereto  as 
she  can  safely  get,"  and  was  to  be  dis- 
charged "alongside  any  craft,  steamer, 
floating  dogk,  wharf  or  pier  as  may  be 
directed  by  the  consignees."  The  con- 
signees directed  her  to  deliver  cargo  at 
the  wharf  of  the  San  Francisco  Gas- 
light Co.  The  cause  of  the  detention 
was  that  other  vessels  were  unloading 
at  the  dock  and  she  had  to  wait  her 
turn.  Williams  v.  Theobald,  15  Fed- 
Rep.  465. 
fl 
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•and  their  boat  is  then  delayed  only  by  waiting  for  her  regular 
turn,  and  there  is  no  stipulation  of  dispatch,  the  lay  days  will 
not  be  considered  as  running  while  she  is  thus  detained.1 

If  it  is  stipulated  that  in  discharging  the  vessel  she  is  to  have 
"dispatch"  or  "quick  dispatch,"  the  consignee  is  liable  for  any 
time  not  used  in  discharging  the  ship  after  he  has  received  notice 
of  her  arrival,  and  he  may  be  liable  for  some  of  the  time  used  in 
discharging  her  if  he  does  not  receive  the  cargo  with  all  the  dis- 
patch possible  ;  ordinary  dispatch  is  not  always  sufficient.  The 
only  time  that  can  be  considered  as  lay  .  days  is  the  necessary 
time  used  in  unloading.  A  contract  of  this  kind  overrides  any  cus- 
'  tomary  mode  by  which  they  are  to  take  their  turn  at  the 
wharf.* 

But  if  the  stipulation  provides  that  the  loading  or  unloading  is 
to  be  with  customary  dispatch  or  in  its  regular  turn,  then  the 
usage  and  custom  of  the  port  will  control.8 

Where  it  is  stipulated  that  a  vessel  is  to  be  ready  and  that  the 
lay  days  are  to  begin  at  a  fixed  date,  if  the  ship  is  not  ready  by 
that  time  the  lay  days  do  not  begin  to  run  and  the  charterer  is  not 


1.  175  Tons  of  Coal,  9  Benn.  400. 

Under  a  charter  party  where  a  cargo 
of  timber  was  taken  from  Riga  to  the 
Canada  dock  in  the  port  of  Liverpool 
and  a  stated  number  of  days  was  al- 
lowed for  unloading,  it  was  held  that 
according  to  general  law  the  lay  days 
began  from  the  time  the  vessel  entered 
the  dock,  but  that  it  was  competent  for 
the  owners  of  the  timber  to  show,  not- 
withstanding the  fact  that  the  ship 
owner  was  a  foreigner,  that  it  was  the 
usage  in  the  port  of  Liverpool  that  with 
ships  loaded  with  timber  the  lay  days 
began  only  from  the  time  of  the  mooring 
of  the  vessel  at  the  quay  where  by  the 
dock  regulations  she  was  alone  allowed 
to  discharge.  Norden  Steamship  Co. 
v.  Dempsev,  1  L.  R.,  C.  P.  Div.  654;  45 
L.  J.,  C.  P.  Div.  764;  24  W.  R.  984. 

But  when  the  charter  stipulates  that 
the  ship  is  to  be  brought  to  a  particular 
dock,  or  so  near  thereto  as  she  can  safely 
get,  and  she  is  prevented  from  coming  to 
her  primary  destination  by  any  perma- 
nent obstacle  other  than  an  accident  of 
navigation,  the  ship  owner  is  entitled  to 
damages  for  the  detention  by  reason  of 
the  charterer's  refusal  to  receive  the 
cargo  at  the  alternative  place  of  de- 
livery, ajthough  the  obstacle  which  pre- 
vented her  getting  to  the  dock  (viz, 
their  crowded  condition)  was  not  an 
obstacle  endangering  her  safety.  Nel- 
son v.  Dahl,  12  L.  R.,  Ch.  Div.  568, 
583;  Ford  v.  Cotesworth,  L.  R.,  4  Q. 
B.  r27;  Cross  v.  Beard,  26  N.  Y.  85. 


Where  the  cargo  was  to  be  delivered 
at  a  certain  dock  but  the  dock  owners 
refused  to  allow  her  to  discharge  at 
said  docks,  the  charterers  are  not  liable 
until  she  finds  a  proper  berth  in  which 
to  discharge.  Carsenego  v.  Wheeler, 
16  Fed.  Rep.  248. 

3.  Davis  v.  Wallace,  3  Cliff.  123; 
Keen  v.  Andenrid,  5  Benedict;  Thache 
v.  Boston  Gas  Light  Co.,  2  Lowell  361; 
Smith  v.  60,000  Feet  of  Yellow  Pine 
Lumber.  2  Fed.  *Rep.  396;  Kearson  v. 
Pearson,  7  Hurl.  &  N.  386;  1,100  Tons 
of  Coal,  12  Fed.  Rep.  185;  Chbate  r. 
Meredith,  1  Holmes  500;  Bjorkquist  r. 
Steel  Rail,  3  Fed.  Rep.  717;  Sleeper  v. 
Puig,  i7*Blatchf.  C.Ct  36. 

The  charterers  are  liable  for  any 
delay  in  causing  the  vessel  to  be  dis- 
charged over  and  above  the  necessary 
lay  days,  although  the  detention  was 
caused  by  the  custom  house  rule  that 
regulated  when  and  where  the  vessel 
should  discharge,  and  if  the  parties  in- 
tend that  the  customs  and  rules  of  a 
port  shall  control  as  to  the  time  of  dis- 
charging, they  must  so  provide  in  the 
charter  party.  Sleeper  v.  Puig,  17 
Blatchf.  C.  Ct.  36. 

3.  Gates  v.  Ryan,  37  Fed.  Rep.  154; 
Leideman  v.  Schultz,  14  C.  B.  38;  24 
Eng.  L.  &  Eq.  305;  Taylor  v.  Clay,  9 
Q±  B.  713;  Hudson  v.  Clement.  18  C. 
B.  213;  36  Eng.  L.  &  Eq  .  332;  Nichols 
v.  Jewett,  U.  S.  D.  C.  Mass.,  Boston 
Daily  Adv.,  March  23rd,  1857;  Nichols 
v.  Tremlett,  1  Sprague  361. 
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obliged  to  fulfil  his  part  of  the  agreement,  for  time  is  the  essence 
of  the  contract.1  The  burden  is  always  upon  the  libellant  to- 
prove  a  fault  causing  the  delay.* 

(c)  Discharge  in  Two  Places. — At  a  port  where  it  is  the  usual 
custom  for  a  vessel  to  discharge  her  cargo  within  the  port  in  two- 
separate  parcels  and  at  two  different  places,  and  the'time  arrives 
when  the  consignee  is  bound  to  accept  a  part  delivery,  the  voy- 
age is  ended  and  both  places  taken  together  constitute  the  usual 
place  of  discharge  and  the  lay  days  commence  to  run  from  the 
arrival  of  the  vessel  at  the  first.8  But  it  is  otherwise  where  she 
is  obliged,  for  the  purposes  of  navigation,  to  discharge  some  of 
her  cargo  at  the  entrance  of  the  port  before  arriving  at  the  usual 
place  of  discharge.  The  lay  days  begin  only  when  she  arrives 
at  the  latter* 

And  it  is  a  question  for  a  jury  to  determine  in  each  case,  from 
the  terms  of  the  contrapt  and  the  usage  of  the  port,  whether  the 
unloading  of  a  part  of  the  cargo  is  a  partial  discharge  or  a  mere 
lightening.6 

HI.  Cokputatioh  OF  Lat  DAYS. — When  the  word  "days"  alone 
is  used  with  reference  to  lay  days  or  days  for  loading  a  ship,  all 
the  running  or  successive  days  are  counted.6  But  if  the  term 
"working  days"  is  used,  all  days  are  counted  except  Sundays  and 
holidays.*  If  the  parties  wish  to  further  except  days  when  the 
weather  prevents  work  they  use  the  expression  "working  days," 
"weather  working  days,"  or  "with  customary  dispatch,"  or  some 
other  expression  which  clearly  indicates  the  intention  to  recognize 
that  days  of  inclemency  from  winds  and  storms  are  also  ex- 
cepted.8 

1.  Weisser  v.  Maitland,  3  Sandf.  (N.  usual  place  for  the  commencement  of  the 
Y.)  318.  discharge.    Mcintosh  v.  Sinclair,  11  Ir. 

3.  A  Cargo  of  Wooden  Posts,  34    R.  C.  L.  56  Exch. 

Fed.  Rep.  917.  6.  Pedersen  v.  Eugster,  14  Fed.  Rep. 

5.  Mcintosh  v.  Sinclair,  11  Ir.  R.  C.  422;  Brown  v.  Johnson,  Car.  &  M.  440; 
L.  456  Exch.  10  M.  &  W.  331;  Brooks  v.  Minturn,  1 

4.  Brereton  v.  Chapman,  7  Bing.  559;    Cal.  481. 

Kell  v.  Adams,  10  M.  &  W.  498;  12  L.  If  the  charter  party  provides  for  a 
J.  Exch.  101.  Compare  Caffarein  v.  certain  number  of  running  days  to  dis- 
Walker,  io  Ir.  R.  C.  L.  Exch.  250.  charge  the  cargo,  the  charterer  takes 

6.  Mcintosh  v.  Sinclair,  11  Ir.  C.  L.  the  risk  of  holidays,  Sundays  and  other 
456  Exch.  nonworking  days.    Davis  v.  Pender- 

When  the  place  of  the  removal  of  the  gast,  8  Ben.  84. 
cargo  is  within  the  limits  of  the  port  7.  Pedersen  v.  Eugster,  14  Fed.  Rep. 
and  that  removal  from  that  place  is  so  422;  Brooks  v.  Minturn,  1  Cal.  481. 
common  as  to  become  the  foundation  It  was  held  in  Pedersen  v.  Engster, 
of  a  binding  usage  to  unload  and  de-  supra,  that  the  term  had,  in  commerce 
liver  at  that  place,  and  if  the  larger  and  jurisprudence,  a  settled  and  definite 
portion  amounting  to  about  two-thirds  meaning,  and  when  it  is  used  in  a 
of  a  ship's  cargo  is  there  delivered  to  charter  party  parol  evidence  will  not 
the  custody  of  the  merchant,  a  jury  be  admitted  to  show  that  at  a  certain 
may,  although  the  merchants  attempt  port  any  usage  prevails  which  would 
to  establish  an  inconsistent  usage  as  to  vary  this  legally  ascertained  defini- 
lay  days,  hold  that  there  was  a  part  tion. 

discharge  and  that  where  the  unloading  8.  Pedersen  v.  Eugster,  14  Fed.  Rep. 
and  receiving  of  cargoes  is  usual,  is  a   422.    By  the  provisions  in  a  char- 
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When  the  term  "running  days"  is  used  it  means  the  days  as 
they  run  day  by  day  from  the  time  the  vessel  is  ready  and  in 
condition  to  load  or  unload  and  notice  thereof  has  been  given  to 
,  the  charterers  or  their  agents.1 

If  it  is  provided  that  the  charterer  shall  pay,  for  every  day's 
detention  occasioned  by  his  default,  a  specified  sum,  day  by 
day,  he  is  liable  for  demurrage  for  the  whole  period  that  the 
vessel  is  thus  detained,  and  the  days  are  to  be  reckoned  as 
running  days,  and  not  working  days,  including  all  rainy  or 
stormy  days.* 

The  English  courts  do  not  seem  to  be  harmonious  as  to 
whether  the  term  "days "  means  working  or  running  days.* 

LEAD. — See  note  4. 

LEASE — (See  also  ASSIGNMENTS;  COVENANTS;  DEEDS;  ES- 
CROW ;  Implied  Covenants  ;  Landlord  and  Tenant). 


I.  Definition,  976. 
II.  What  Not  a  Lease,  976. 

III.  What  May  be  Leased,  977. 

IV.  Form  of  Lease,  977. 
V.  Parol  Leases,  978. 

VI.  Agreement  for  Lease,  980. 
VII.  Formal  Parts  of  Lease,  081. 
1.  Date,  981. 


2.  Sunday  Laws,  981. 

3.  Names  of  Parties,  981. 

4.  Recitals,  982. 

5.  Consideration,  982. 

6.  Description  of  Premises, 
983. 

7.  Term,  984. 

8.  Signature  to  Lease,  986. 


ter  party  the  charterers  were  to  have 
thirty  working  days,  not  includ- 
ing "rainy  days,"  for  the  purpose 
of  loading  a  vessel  with  grain  at  Port- 
land, Oreg.  It  was  held  that  the  term 
"rainy  days"  meant  such  days  that  the 
rainfall  prevented  the  loading  of  the 
vessel  with  convenience  and  safety,  and 
in  determining  this  the  actual  facilities 
of  the  port  for  this  purpose  had  to  be 
taken  into  consideration. 

It  was  further  held  that  where  a  con- 
tract was  entered  into  at  a  foreign  port 
to  load  a  vessel  with  grain  at  Portland, 
it  was  in  the  contemplation  of  law,  made 
at  the  latter  place,  and  that  it  might  be 
shown  by  parol  evidence  what  was  the 
condition  and  convenience  of  the  port 
for  such  loading  and  what  was  the  es- 
tablished usage  at  that  place  upon  that 
subject  in  order  to  explain  the  meaning 
and  use  of  dubious  and  uncertain  phrases 
in  the  contract  like  "rainy  days."  Bal- 
four v .  Wilkins,  5  Sawyer  C.  Ct.  429. 

1.  Davis  v.  Pendergast,  16  Blackf.  565. 

a.  The  Oluf,  19  Fed.  Rep.  459. 

Where  the  charter  party  stipulated 
"to  discharge  as  fast  as  the  vessel  can 
deliver  to  company's  lighters,  weather 
permitting,"  held  that  the  term  "weather 


permitting"  did  not  apply  to  the  time 
that  the  vessel  was  detained  after  the 
lay  days  had  expired.  The  Oluf,  19 
Fed.  Rep.  459. 

3.  Where  a  bill  of  lading  stipulated 
that  the  cargo  was  to  be  discharged  in 
a  specified  number  of  days,  it  was  held 
to  mean  working  days,  and  not  run- 
ning days.  Cock  ran  v.  Retberg.  3  Esp. 
121,  Eldron. 

Days  in  a  charter  party  allowed  for 
unloading  are  to  be  reckoned  consecu- 
tively. Sundays  are  not  to  be  deducted 
unless  it  is  customary.  The  word 
"days"  in  the  absence  of  any  custom 
and  the  term  "running  days"  mean  con- 
secutive days.  Brown  v.  Johnson,  Car. 
&  M.  440;  10  M.  &  W.  331. 

4.  "Lead  to  the  apprehension  and 
conviction  of  thieves."  See  title  Re- 
ward. 

Lead  Manors  In  an  action  of  case 

for  disturbance  of  a  way,,  plaintiffs 
claimed  a  right  for  themselves,  etc.,  on 
foot  to  go,  return,  etc.,  and  also  to  lead 
and  carry  away  manure,  but  proved  only 
a  grant  of  way  on  foot  and  for  horses, 
oxen,  cattle  and  sheep.  It  was  held  that 
there  was  a  variance;  for  the  term 
"lead,"  so  used,  implies  a  drawing  on  a 
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What  la  Hot  a  Lease. 


I  Definition. — A  lease  is  a  species  of  contract  for  the  posses- 
sion and  profits  of  lands  and  tenements,  either  for  life  or  a  cer- 
tain term  of  years,  or  during  the  pleasure  of  the  parties.1 

A  lease  is  a  cpntract,  express  or  implied,  between  two  or  more 
,  persons,  for  the  possession  of  lands  or  tenements,  in  consideration 
of  a  certain  rent  to  be  paid  therefor.8 

A  lease  is  a  contract  for  the  possession  and  profits  of  lands  and 
tenements  on  the  one  side,  and  the  recompense  of  rent  or  other 
income  on  the  other,  or  it  is  a  conveyance  to  a  person  for  life,  or 
years,  or  at  will,  in  consideration  of  a  return  of  rent  or  other 
recompense.8 

EL  What  Is  Hot  a  Lease. — Several  instances  in  which  agree- 
ments have  been  held  not  to  amount  to  leases  are  cited  in  the 


cart.  Said  Coleridge,  J.:  "If  a  grant 
had  been  put  on,  conferring  a  right  to 
'lead  manure,'  the  term  would  have 
been  construed  according  to  the  usual 
mode  of  leading;  that  is,' by  drawing 
in  a  cart."  Brunton  v.  Hall,  i  Q^B.  792. 

1.  Bouv.  L.  Diet 

2.  Taylor's  Landlord  and  Tenant, 
par.  14. 

3.  Jackson  v.  Harsen,  7  Cow.  (N.  Y.) 
326.    (Quoting  Woodfall,  ch.  1,  par.  1.) 

Definitions. — A  contract  by  which  a 
person  is  to  pay  an  annual  rent  of  a 
certain  per  cent,  upon  the  cost  of  a 
building,  with  the  right  of  becoming 
owner  on  paying  the  price,  is  a  lease. 
Municipality  No.  1  v.  New  Orleans, 
5  La.  An.  761. 

A  writing  under  seal,  attested  and 
recorded  in  these  words:  "Know  all 
men  by  these  presents,  that  I  do  put 
into  the  hands  of  A.  J.  W.  as  collateral 
security  for  my  board  with  him  for  the 
last  three  years  and  a  half,  my  house 
and  lot  in  the  town  of  M.;  and  he  is 
further  authorized  to  control  and  receive 
the  rents  and  profits,  if  there  be  any, 
until  the  war  is  over,  and  some  of  her 
children  comes  and  sees  to  the  pay- 
ment of  the  above  board,  unless  it 
should  be  sooner  paid.  If  the  said  A. 
J.  W.  6hould  receive  any  rents  or 
profits  for  the  house  and  lot,  he  is  to 
give  me  credit  with  the  amount  on  my 
account  with  him  for  board;  and  he 
will  also  give  me  credit  with  the  amount 
of  sale-bill  bought  at  Mrs.  W.'s  sale, 
amounting  to  $672,"— operates  in  the 
nature  of  a  lease,  and  is  so  regarded  in 
this  case.  Wells  v.  Sheerer,  78  Ala. 
142. 

An  agreement,  whereby  one  person 
leases  his  farm  for  a  year  to  another 
person  for  one-third  of  the  crop,  such 
second  person  to  furnish  seed  and  tools. 

SI 


and  keep  buildings  and  fences  in  repair, 
is  a  lease.  Strain  v.  Gardner,  61  Wis. 
174. 

In  a  receipted  bill  of  sale  of  hay  and 
oats,  wherein  "  A  B  bought  of  C  D  " 
there  was  this  memorandum,  signed  by 
C  D,  "  Left  at  stable  on  O  street,  where 
A  B  takes  possession.  Rent  to  begin 
October  1st,  1870,  for  one  year  at  $150." 
Held  to  be  a  lease.  Eastman  v.  Per- 
kins, in  Mass.  30. 

A  conveyance  of  school  lands  under 
the  Ohio  law,  directing  to  be  granted 
for  99  years  renewable  forever,  reciting 
the  laws  under  which  it  was  executed, 
is  to  be  construed  a  lease  according  to 
the  statute  though  by  its  terms  it  im- 
ports a  conveyance  in  fee.  Hart  v. 
Johnson,  6  Ohio  87. 

An  agreement  to  construct  a  build- 
ing to  be  occupied  when  finished  by  the 
grantee  at  a  stipulated  rent,  accompanied 
by  words  of  present  demise,  operates  as 
a  lease.  People  v.  Kelsey,  14  Abb.  (N. 
Y.)  Pr.372. 

A  written  agreement  by  the  owner  of 
land  to  lease  same  at  a  rent  payable 
quarterly,  to  continue  one  year  from 
date,  and  on  the  other  to  pay  the  rent, 
and  signed  by  both  the  owner  and  the 
other  party,  is  a  lease  for  one  year  from 
its  date.  Hurlbut  v.  Post,  1  Bosw.  (N. 
Y.)  28. 

An  instrument  giving  one  a  right  to 
occupy  land  for  a  certain  considera- 
tion, payable  as  he  occupies,  as  long  as 
he  pleases  to  do  so,  Is  a  lease  at  will  of 
the  lessee  and  therefore  at  will  of  the 
lessor.    Doe  v.  Richards,  4  Ind.  374. 

The  resolutions  of  the  trustees  of  a 
town,  granting  A,  hi6  heirs  and  assigns, 
the  rights  and  privileges  of  certain  real 
estate  upon  certain  conditions,  cannot 
operate  as  a  freehold  conveyance,  but 
upon  the  conditions  being  performed,  is 
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notes,  but  do  not  admit  of  the  deduction  from  them  of  any  gen- 
eral rules  of  law.1 

A  grant  or  franchise  for  a  limited  term  after  which  it  reverts  to 
the  State  is  not  a  lease.* 

EH.  What  May  Be  Leaked. — What  property  may  be  leased. 
Anything  corporeal  or  incorporeal  lying  in  livery  or  in  grant  may 
be  the  subject  of  a  lease — lands,  houses,  commons,  ways,  fisheries, 
franchises,  estovers,  annuities,  goods,  chattels  and  live  stock.3 

IV.  Fork  01  Lease. — No  particular  form  of  expression  or 
technical  words  are  necessary  to  constitute  a  lease,  but  whatever 
expressions  explain  the  intention  of  the  parties  to  be,  that  one 
shall  divest  himself  of  the  possession  of  his  property,  and  the 
other  shall  take  it  for  a  certain  space  of  time,  are  sufficient,  and 
will  amount  to  a  lease  for  years,  as  effectually  as  if  the  most 
proper  and  permanent  form  of  words  had  been  made  use  of  for 
that  purpose.4 


a  lease  for  an  indeterminate  period. 
Jackson  z<.  Hughes,  I  Blackf.  (Ind.)42i. 

A  writing  which,  for  a  valuable  con- 
sideration, grants'  liberty  to  flow  a  man's 
land  for  a  number  of  years,  is  a  lease 
within  the  meaning  of  the  Connecticut 
statute.  Smith  v.  Simons,  I  Root 
(Conn.)  318. 

1.  What  Is  Not  a  Lease. — An  agree- 
ment between  two  tenants  in  common  of 
lands,  that  one  might  occupy  the  whole, 
is  not  a  lease.  Medlin  v.  Steele,  75  N. 
Car.  154. 

A  written  authority  to  a  person  to 
give  a  lease  to  another  on  the  terms  be- 
fore offered  in  writing  by  him,  is  not  in 
itself  a  lease.  Davis  v ".  Thompson,  1 3 
Me.  209. 

An  order  to  surrender  land  to  a  per- 
son, stating  "  to  whom  it  has  been 
rented  for  99  years,"  is  not  a  lease,  nor 
an  agreement  for  a  lease  such  as  could 
be  enforced  by  a  bill  in  equity  for  spe- 
cific performance.  Howard  v.  Carpen- 
ter, 1 1  Md.  259. 

A  contract  between  the  owner  of 
land  and  another  person  that  such  other 
person  shall  raise  a  single  crop  on 
shares,  upon  the  land  of  the  former, 
does  not  amount  to  a  lease  of  the  land. 
Bishop  v .  Doty,  1  Vt.  38. 

An  agreement  by  the  municipal  au- 
thorities with  a  party,  that  if  he  would 
erect  a  market  house  for  the  town  he 
should  occupy  it  for  twelve  years,  with 
exclusive  right  to  keep  it  under  ordi- 
nances requiring  stalls  to  be  rented  of 
him  for  a  fixed  price.  Held,  not  to  be  a 
lease,  and  to  imply  no  covenants  of  quiet 
enjoyment.  Brookhaven  v.  Baggett,  61 
Miss.  383. 
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3.  Bridge  Proprietors  v.  State,  21  N. 
J.  L.  384;  s.  c,  N.  J.  L.  593. 

3.  Wallace  v.  Headley.  2?  Pa.  St. 
106;  Smith  v.  Kerr,  3  N.  Y.  144;  Smith 
v.  Simons,  1  Root  (Conn.)  318;  Mickle 
v.  Miles,  31  Pa.  St.  20. 

Conditional  Sales. — A  lease  does  not 
apply  to  personal  property  unconnected 
with  realty.  A  lease  for  a  piano  held 
to  be  a  conditional  sale.  Murch  v. 
Wright,  46  111.  4S7. 

A  lease  of  a  piano  at  so  much  per 
month,  until  a  certain  amount  is  paid, 
held  to  be  a  conditional  sale.  Gorham 
v.  Holden,  79  Me.  317. 

Conditional  Sales  Disgiised 
as  Leases.  See  Conditional  Sales, 
vol.  3,  p.  426;  Chattel  Mortgages, 
vol.  3,  p.  175. 

4.  Taylor's  Landlord  and  Tenant, 
par.  159;  Hallett  v.  Wylie,  3  Johns.  (N. 
Y.)  47;  Thornton  v.  Payne,  5  Johns. 
(N.  Y.)  74;  Bac.  Abr..  tit.'Lease;  Mav- 
erick v.  Lewis,  3  McCord  (S.  Car.)  211; 
Morrill  v.  Mackman,  24  Mich.  279; 
Watson  v.  O'Hern,  6  Watts  (Pa.)  362; 
State  v.  Page,  1  Spear  (S.  Car.)  40S. 

In  estimating  the  language  which 
constitutes  a  lease,  the  form  of  words 
used  is  of  no  consequence;  and  it  is  not 
necessary  that  the  term  "  lease  "  should 
be  used.  Whatever  is  equivalent  will 
be  equally  available,  if  the  words  assume 
the  form  of  a  licence,  covenant  or 
agreement,  and  the  other  requisites  of 
a  lease  are  present.  Moore  v.  Miller, 
S  Pa.  St.  272;  Bussman  v.  Ganster,  72 
Pa.  St.  2S6;  Steel  v.  Frick,  56  Pa.  St. 
172;  Moshier  v.  Reding.  12  Me.  478; 
Kunkle  v.  Phila.  Rifle  Club,  10  Phila. 
(Pa.)  52;  Jackson  v.  Hughes,  1  Blackf. 
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And  the  word  "  lease  "  may  vest  a  lease  for  years  or  for  life 
according  to  the  intention  of  the  parties.1 

A  receipt  expressing  the  terms  and  the  nature  of  the  tenancy 
may  be  a  lease.* 

V.  Pabol  Leases. — A  parol  lease  is  where  the  parties  agree,  either 
orally  or  by  a  writing  not  under  seal.8 


(In J.)  421;  Mickie  v.  Lawrence,  5 
Rand.  (Va.)  571;  Waller  v.  Morgan, 
18  B.  Mon.  (Ky.)  142;  Brauch  v.  Doane, 
17  Conn.  411;  Ball  v.  Peck,  43  111.  482; 
Boone  v.  Stover,  66  Mo.  430;  Smith  v. 
Simons,  1  Root  (Conn.)  318;  People  v. 
Kelsey, 38  Barb.  (N.  Y.)  269;  Bacon  v. 
Bowdoin,  22  Pick.  (Mass.)  401. 

1.  Jamaica  Pond  Aqueduct  Co.  v. 
Chandler,  9  Allen  (Mass.)  159;  Ber- 
ridge  v.  Glassey,  112  Pa.  St.  442. 

2.  Berringtoii  v.  Casey,  78  111.  317; 
Eastman  v.  Perkins,  11 1  Mass.  30;  Gib- 
bons v.  Dayton,  4  Hun  (N.  Y.)  451; 
Munn  v.  Wray,  7  Blackf.  (Ind.)  403; 
Alcorn  v.  Morgan,  77  Ind.  185;  Moring 
v .  Ward,  5  Jones  (N.  Car.)  272. 

8.  Parol  Leases. — A  letting  by  parol 
for  a  sum  certain  per  month,  nothing 
being  said  about  a  year,  constitutes  a 
lease  from  month  to  month,  and  the 
fact  that  the  tenant  holds  over  for  more 
than  a  year  cannot  make  him  a  tenant 
from  year  to  year.  Hallis  v.  Burns, 
100  Pa.  St.  206. 

A  verbal  agreement  to  give  a  lease  is 
not  binding  if  any  essential  matter  af- 
fecting the  rights  of  the  parties — as 
here  the  time  of  commencement — is  left 
open  to  future  consideration  and  re- 
mains unsettled.  Sourwine  v.  Truscott, 
17  Hun  (N.  Y.)  432. 

A  lessee  who  occupies  premises  can- 
not avoid  paying  the  rent  agreed  upon 
in  a  parol  lease  for  five  years  made  by 
a  married  woman  without  her  husband's 
concurrence.  His  liability  for  rent  re- 
sults from  his  occupancy,  and  the  terms 
are  properly  regulated  by  a  lease  other- 
wise void.  Nash  v.  Berkmeir,  83  Ind. 
S36- 

A  verbal  agreement  changing  a  con- 
tract under  seal  is  valid  if  supported  by 
a  new  consideration  and  not  within  the 
statute  of  frauds.  Wilyes  v.  White- 
head, 89  Pa.  St.  131. 

A  parol  licence  by  lessor  to  lessee  to 
remain  in  possession  after  the  expira- 
tion of  the  lease,  made  without  con- 
sideration, is  subject  to  revocation. 
Walker  v.  Wilson,  52  111.  352. 

A  parol  lease  for  one  year  is  valid, 
and  if  the  tenant  under  such  a  lease 
holds  over  for  a  portion  of  another  year 
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the  lessor  may  elect  to  treat  him  as 
tenant  from  year  to  year,  and  recover 
the  value  of  the  premises  as  upon  a 
lease  from  year  to  year.  Shepherd  v. 
Cummings,  1  Coldw.  (Tenn.)  354. 

A  parol  lease  "by  the  year"  is  for 
one  year  and  binds  the  parties  no 
longer.  Pleasants  v.  Claghorn,  2  Miles 
(Pa.)  302. 

Although  a  lease  may  be  void  by  the 
statute  of  frauds  if  the  tenant  goes  into 
possession  thereunder  and  remains  for 
a  time,  the  lease  may  be  looked  to  in 
determining  the  amount  of  rent  due. 
Evans  v.  Winona  Lumber  Co.,  30 
Minn.  515. 

There  may  be  a  parol  reservation  of 
the  landlord's  share  in  growing  wheat 
from  a  written  lease,  under  which  the 
lessee  takes  possession  before  the  matu- 
rity of  the  crop  Hisey  v.  Troutman, 
84  Ind.  115. 

Where  the  owner  of  certain  lands 
enters  into  an  agreement  with  another 
person  by  which  the  last  named  party 
is  to  raise  a  crop  of  wheat,  corn  and 
fodder  upon  the  land,  the  owner  to  fur- 
nish all  the  teams,  horses,  etc.,  all  seed, 
wheat  and  corn,  and  all  the  carts,  etc., 
and  some  guano;  the  second  party  to 
do  all  the  labor  and  cultivate  and  tend 
the  crops,  etc;  the  owner  to  have  a 
certain  portion  of  the  crop  and  the 
other  person  the  residue;  held  not  to 
be  a  parol  lease.  Currey  v.  Davis,  1 
Houst.  (Del.)  508. 

Where  a  party  enters  into  possession 
of  premises  under  a  verbal  letting, 
which  is  voidable  under  the  statute  of 
frauds,  agreeing  to  pay  rent  monthly, 
which  he  pays  as  it  accrues,  he  becomes 
a  tenant  from  month  to  month.  Brow- 
zell  v.  Welch,  91  111.  523. 

A  parol  lease  of  premises  for  a  year  to 
commence  in  futuro,  is  not  an  executory 
contract  prior  to  the  time  of  taking 
possession.  It  vests  a  present  interest 
in  the  term  and  cannot  be  rescinded 
by  either  party  alone.  In  case  there- 
fore, of  a  refusal  of  the  lessee  to  per- 
form the  lessor  is  not  required  to  lease 
to  another  if  he  has  an  opportunity, 
and  is  not  confined  to  his  remedy  for 
actual  damages,  but  may  refuse  to  ac- 
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-cept  a  rescission  and  hold  the  lessee 
liable  for  the  rent.  Becar  v.  Flues,  64 
N.  Y.  518. 

Statute  of  Frauds. — For  the  operation 
of  the  statute  of  frauds  upon  parol 
leases,  see  Frauds,  Statute  of,  vol.  8, 
p  664  et  seq.,  in  connection  with  which 
the  following  cases  may  be  examined : 

Alabama. — A  verbal  contract  for  the 
rent  of  a  house  for  the  term  of  one  year 
to  commence  at  a  future  day  is  void 
under  the  statute  of  frauds.  Parker  v. 
llollis,  50  Ala.  411. 

In  Alabama  under  the  statute  of 
frauds  (Code,  §  212,  subd.  1,  5)  a 
parol  agreement  for  a  lease  of  land  for 
the  term  of  one  year  to  commence  in 
future  is  void.  Oliver  v.  Ala.  Gold  Life 
Ins.  Co.,  82  Ala.  417. 

A  verbal  lease  or  an  unsigned  writ- 
ing in  the  form  of  a  lease  granting  the 
right  to  enter  on  lands  and  mine  ore  for 
the  term  of  two  years  is  void  under  the 
statute  of  frauds  and  cannot  amount  to 
more  than  a  parol  licence,  which  is  rev- 
ocable. Hammond  v.  Winchester,  82 
Ala.  470. 

Missouri. — Tenancies  at  will  may  be 
created  without  writing,  and  are  not 
within  the  Missouri  act  regulating  con- 
veyances. Murray  v.  Armstrong,  11 
Mo.  209. 

A  parol  lease  for  a  term  of  years, 
though  by  the  Missouri  statute  of  frauds 
'declared  to  create  a  tenancy  at  will,  has 
the  effect  of  creating  a  tenancy  from 
year  to  year.  Kerr  v.  Clark,  19  Mo. 
132. 

The  Missouri  statute  of  frauds  pro- 
vides that  all  leases,  etc.,  made  by  parol 
shall  have  the  force  and  effect  of  leases 
at  will  only.  Notwithstanding  this 
statute  the  doctrine  in  Missouri  is,  that 
after  the  expiration  of  a  written  lease  a 
tenancy  from  year  to  year  may  arise 
by  verbal  permission  to  hold  over  and 
receipt  of  yearly  rent  Hammon  v. 
Douglas.  50  Mo.  434. 

New  Jersey. — A  parol  demise  for  a 
longer  term  than  three  years  is  void  as 
a  lease  for  such  term,  but  it  operates 
as  a  demise  from  year  to  year.  Drake 
v.  Newton,  23  N.  j.  L.  (3  Zab.)  m. 

New  York. — A  parol  lease  of  lands 
for  one  year  to  commence  in  futuro  is 
void,  being  a  contract  relative  to  lands 
and  a  contract  not  to  be  performed 
within  a  year  from  the  making  thereof. 
Crosswell  v.  Crane,  7  Barb.  (N.  Y  ) 
191, 

A  parol  lease  for  a  term  of  one  year 
is  not  void  by  the  statute  of  frauds, 
.although  the  terra  is  not  to  be  com- 


menced till  a  future  date.  A  lease  void 
by  the  New  York  statute  of  frauds  is 
deemed  valid  until  the  1st  day  of  May- 
next  after  possession  given.  Taggard 
v .  Roosevelt,  2  E.  D.  Smith  (N.  Y.)  too. 

Delaware. — A  lease  for  a  year  may 
be  by  parol.  Himesworth  v.  Edwards, 
5  Harr.  (Del.)  376. 

A  parol  contract  that  a  party  should 
have  a  certain  meadow  for  three  years 
as  a  compensation  for  clearing  it — he 
seeding  it — was  held  not  admissible 
in  evidence,  the  Delaware  statute  of 
frauds  requiring  that  all  contracts  relat- 
ing to  lands  be  in  writing.  Scotten  v. 
Brown,  4  Harr.  (Del.)  324. 

Massachusetts. — A  parol  agreement 
between  the  parties  to  a  lease,  in  writ- 
ing entered  into  before  the  expiration 
of  the  lease,  that  the  lessee  would  take 
the  premises  for  another  year  on  the 
same  terms  is  within  the  Massachusetts 
statute  of  frauds,  as  an  agreement  not 
to  be  performed  within  a  year  and  no 
action  can  be  maintained  thereon. 
Delano  v.  Montague,  4  Cush.  (Mass.) 
42. 

Indiana. — Under  the  Indiana  Rev. 
Stat.  1843,  ch.  28,  par.  16,  a  suit  by  a 
lessee  against  the  lessor  for  refusing  to 
deliver  possession  will  not  lie  upon  a 
verbal  agreement  to  lease  land  for  two 
years  the  occupation  to  commence  at  a 
future  day.  Stackberger  v.  Mosteller, 
4  Ind.  461. 

Under  the  Indiana  laws  a  parol  lease 
for  a  year,  to  commence  thirty  days 
after  the  making  of  the  contract,  is 
valid  within  the  statute  of  frauds. 
Hoffman  v.  Starks,  31  Ind.  474. 

By  Massachusetts  Stat.  1783,  ch.  37, 
par.  1,  all  parol  leases  have  the  effect 
of  leases-  at  will  only.  Ellis  v.  Paige, 
1  Pick.  (Mass.)  43. 

Georgia. — Under  the  Georgia  stat- 
ute of  frauds,  a  parol  lease  for  more 
than  three  years  has  the  effect  of  an 
estate  at  will.  Cody  v.  Quarterman, 
12  Ga.  386. 

New  Hampshire.  —  A  licence  or 
privilege  to  be  exercised  upon  land  is 
not  within  the  statute  of  frauds  and  may 
be  granted  by  parol.  Woodbury  v. 
Parshley,  7  N.  H.  237. 

Ohio.  —  Possession  given  under  a 
parol  lease  of  lands  and  part  perform- 
ance by  the  lessee,  takes  it  out  of  the 
Ohio  statute  of  frauds.  Wilber  v. 
Paine,  1  Ohio  251;  Grant  v.  Ramsey,  7 
Ohio  St.  158;  Moore  v.  Beasley,  3 
Ohio  294. 

Connecticut.  —  An  agreement  re- 
specting the  leasing  of  real  estate  not 


Digitized  by 


Agreement  for  Lew. 


LEASE. 


Agreement  for  La&ae. 


VX  Agbjeexeht  foe  Lease. — It  is  sometimes  quite  difficult  to 
distinguish  a  lease  from  an  agreement  for  a  lease.  In  determin- 
ing whether  an  instrument  is  a  present  lease  or  simply  an  agree- 
ment for  a  future  lease,  the  whole  tenor  and  effect  of  the  instru- 
ment must  be  considered,  and  in  such  considerations  the  inten- 
tions of  the  parties  must  be  respected,  for  if  it  manifestly  appear 
that  it  was  the  intention  of  the  parties  to  the  instrument  that  it 
should  be  simply  an  agreement  for  a  lease,  although  some  por- 
tions thereof  import  a  present  demise,  the  law  will  construe  it  to 
be  an  agreement  for  a  lease.1 

An  agreement  for  a  lease  can  be  amended  or  altered  to  suit  the 
intentions  of  the  parties  thereto,  while  in  a  complete  lease  the 
parties  are  bound  by  its  implied  as  well  as  its  express  covenants. 
An  agreement  leaves  something  further  to  be  done  by  the  parties 
in  the  future,  while  a  lease  leaves  nothing  undone,  and  is  a  demise 
complete  in  its  provisions  and  terms.* 

soon  as  convenient."  held  to  be  an 
executory  agreement  for  a  lease.  Har- 
rison z:  farmer,  76  Ala.  157. 

A  writing  having  been  drawn  up  at 
the  second  interview  between  the  par- 
ties, which  specified  particularly  the 
duties  and  obligations  of  the  lessee,  was 
signed  by  him  and  delivered,  with  his 
notes  for  the  rent  as  specified,  to  the 
lessor,  who  thereupon  surrendered  to 
him  the  original  writing;  this,  without 
more,  would  amount  to  an  executed 
lease,  and  the  lessor  would  be  held  to 
have  waived  any  stipulations  not  con- 
tained in  the  writing.  But,  it  being 
further  shown  that  the  parties  sepa- 
rated with  the  understanding  that  they 
were  to  meet  a  third  time,  when  "a 
duplicate  of  the  writing  signed  by  the 
lessee  was  to  be  prepared  and  signed 
by  the  lessor,  and  the  first  writing  was 
to  be  then  surrendered  by  the  lessee, 
and  that  this  was  not  done  at  the  third 
meeting;  these  facts  show  that  the  par- 
ties considered  the  transaction  as  still 
incomplete,  and  the  writings  operate 
only  as  an  executory  agreement  for  a 
lease.  Harrison  i».  Parmer,  76  Ala.  157. 

A  written  contract  of  lease  for  cer- 
tain rent,  with  an  agreement  that  the 
lessor  would  pay  for  repairs  and  for 
the  support  of  A.  but  no  provision  for 
the  duration  of  the  contract,  the  kind  of 
repairs,  or  for  the  support  of  A,  held  to 
be  a  contract  partly  written  and  partly 
parol.    Gordon  v.  Gordon,  96  Ind.  134. 

An  entry  under  a  written  agreement 
for  a  lease  for  a  definite  term,  and  at  a 
specified  rent,  and  the  payment  and  re- 
ceipt of  the  rent,  constitute  a  valid 
lease  between  the  parties  for  the  term 
therein  named,  and  at  the  rental  speci- 


to  be  performed  in  one  year  is  not 
within  the  Connecticut  statute  of 
frauds.  Janes  r.  Finny,  1  Root 
(Conn.)  549. 

Tennessee.  —  A  verbal  lease  under 
the  Tennessee  statute  of  frauds  for  six 
years  is  void  and  cannot  be  construed 
as  a  lease  from  year  to  year.  Porter  v. 
Gordon,  5  Yerg.  (Tenn.)  100. 

Illinois. — A  parol  lease  for  a  term 
not  exceeding  one  year  is  valid.  Bull 
v.  Griswold,  19  111.  631. 

A  verbal  agreement  to  lease  land  for 
one  year,  which  by  its  terms,  is  not  to 
be  performed  within  one  year  from  the 
making  thereof,  is  void.  Olt  v. 
Lohnas,  19  III.  576. 

North  Carolina. — A  verbal  agree- 
ment for  land  for  more  than  three 
years,  and  those  for  mining  for  any 
term  though  less  than  three  years,  are 
void  under  the  North  Carotina  statute 
of  frauds.  Briles  v.  Pace,  13  Ired. 
(N.  Car.)  L.  279. 

Mississippi. — A  verbal  contract  for 
a  lease  of  land  for  more  than  a  year  is 
void.  Phipps  v.  Ingraham,  41  Miss. 
256. 

1.  Hallett*;.  Wylie,3  Johns.  (M-Y.) 
44; Jackson  v.  Clark,  3  Johns.  (X.  Y.) 
424;  Jackson  i\  Myers,  3  Johns.  (N.  Y.) 
388;  Bacon  7'.  Bowdoin,  22  Pick. 
(Mass.)  401;  State  t>.  Page,  1  Spear 
(S.  Car.)  40S;  Goodlittle  v.  May,  1  T. 
R-  735- 

2.  Kabley  v.  Worcester  Gas.  Co., 
102  Mass.  394. 

An  agreement  in  writing  drawn  up 
at  the  first  interview  and  signed  at  that 
time,  describing  the  premises  to  be  let, 
the  term  and  the  rent,  with  a  clause 
'  notes  and  papers  to  be  drawn  up  as 
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VIL  Formal  Parts  of  a  Lease1 — 1.  Date. — The  date  of  the 
lease  will  fix  the  time  of  commencement  unless  there  is  some 
other  time  mentioned  therein.  But  if  there  is  no  date,  or  the 
date  therein  specified  is  an  impossible  one,  the  time  will  be  con- 
sidered as  having  commenced  from  the  delivery  of  the  lease.2 

If  there  be  a  mistake  in  the  date  of  the  lease,  this  will  not 
vitiate  the  lease.8 

2.  Sunday  Laws. — A  lease  dated  and  executed  on  Sunday  is 
void.4 

It  will  be  presumed  that  it  was  delivered  at  the  date  thereof, 
unless  the  contrary  is  proved.* 

3.  Names  of  Parties. — The  law  knows  but  one  Christian  name, 
and  the  insertion  of  a  middle  name  or  initial  is  immaterial.  And 
a  person  may  show  that  he  is  known  by  one  name  as  well  as  an- 
other.6 


fied.   Cheney  v.  Newberry,  67  Cal.  135. 

A  parol  agreement  to  execute  a  lease 
for  one  year  at  a  stated  rental,  payable 
in  monthly  instalments,  is  not  broken 
by  a  refusal  to  execute  a  lease  which 
imposes  terms  and  conditions  not  im- 
posed by  the  law  and  of  which  no  men- 
tion was  made  in  the  agreement.  Hay- 
■den  v.  Lucas,  18  Mo.  App.  325. 

While  a  mere  agreement  for  a  lease 
'does  not  create  a  tenancy  or  give  a 
right  of  possession,  yet  if  there  is  pos- 
-session  for  the  purpose  of  putting  up  a 
building,  and  this  is  to  continue  until 
the  rent  pays  for  the  construction,  the 
tenancy  begins  immediately  on  com- 
pletion of  the  building.  Billings  v. 
-Canney,  57  Mich.  425. 

An  agreement  for  a  lease  is  sufficient 
if  it  gives  the  date  by  which  the  amount 
of  rent  may  be  found,  leaving  it  to  be 
worked  out  by  calculation,  and  it  is  also 
sufficient  to  state  a  gross  sum  sup- 
posed to  represent  that  calculation, 
subject  to  the  correction  of  any  mis- 
take that  may  be  found  in  such  calcula- 
tion. McFarlane  v.  Williams,  107 
I"- 33- 

A  proposal  by  a  tenant  at  will  to 
'•take  the  house  for  three  years"  from  a 
certain  future  day.  if  the  owner  will 
put  in  a  new  furnace  and  acceptance  by 
the  owner,  construed  to  be  a  present 
demise  to  commence  in  future,  and  not 
a  mere  agreement  to  execute  a  lease  at 
a  future  time.  Shaw  v.  Farnsworth, 
108  Mass.  358. 

An  agreement  for  a  lease  will  be  con- 
strued to  be  a  present  demise  if  no  fu- 
ture formal  lease  be  contemplated,  and 
especially  if  possession  be  taken  under 
it.  Jenkins  v.  Eldredge,  3  Story  (U. 
•S.)  3*5- 


If,  in  an  agreement  for  a  lease,  there 
is  no  price  fixed  by  the  parties,  or  it  is 
left  to  the  award  of  a  third  person  not 
designated,  there  is  wanting  an  essen- 
tial ingredient  to  constitute  a  contract 
of  lease.  Haughery  v.  Lee,  17  La. 
An.  22. 

An  agreement  for  a  lease  with  the 
privilege  of  purchasing,  the  conditions 
of  the  agreement  having  been  per- 
formed, it  was  held  the  agreement  had 
ripened  into  a  lease  as  to  the  period 
pending  the  conditions  Haven  v. 
Wakefield,  39  111.  509. 

Certain  premises  were  let  by  a  writ- 
ten lease  "for  the  term  of  one  year," 
for  a  sum  named  "with  the  privilege  of 
continuing  five  years"  at  an  increased 
rent.  Held,  that  the  latter  clause  was 
not  an  executory  contract  for  a  lease; 
but  was  sufficient  to  create  a  present 
demise,  if  the  occupation  of  the  prem- 
ises was  continued  after  the  expiration 
of  the  first  year.  Kimball  v.  Cross, 
136  Mass.  300.  / 

1.  See  generally  Deeds,  vol.  5,  p.  423. 

a.  Keys  v.  Dearborn,  12  N.  H.  52; 
Trustees  etc.  v,  Robinson,  Wright 
(Ohio)  436;  Jackson  v.  Schoonmaker,  2 
Johns.  (N.  Y.)  231;  Church  v.  Gilman, 
15  Wend.  (N.  Y.)  656. 

3.  Jackson  v.  Schoonmaker,  2  Johns. 
(N.  Y.)  230,  234;  Fash  v .  Blake.  44  111. 
302. 

4.  Stebbins  v.  Peck,  8  Gray  (Mass.) 
553;  Mcintosh  v.  Lee,  57  Iowa  356. 

5.  Harris  v.  Norton,  i6  Barb.  (N.  Y.) 
264;  Jayne  z>.  Gregg,  42  III.  413;  Ford 
v .  Gregory,  10  B.  Mon.  (Ky.)  175;  Rob- 
inson v.  Gould,  26  Iowa  89;  Sweetser 
v.  Lowell,  33  Me.  446. 

6.  Lyon  v.  Kain,  36  111.  362;  Games 
r.  Stiles,  14  Pet.  (U.  S.)  322. 
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The  person  to  whom  a  lease  is  made  should  always  be  made  a 
party.1 

Parol  evidence  will  not  be  admissible  to  show  that  if  one  per- 
son's name  is  mentioned  in  the  body  of  the  deed  and  it  is  signed 
by  another,  it  is  not  the  lease  of  either.* 

4.  Recital*. — A  recital  in  a  lease  operates  as  an  estoppel,  and. 
the  parties  thereto  are  prevented  from  denying  or  disputing  the 
facts  therein  stated.8 

5.  Consideration. — Some  consideration  must  appear  in  order  to 
make  a  lease  valid,  although  this  consideration  need  not  consist, 
of  what  is  technically  called  rent,  or  a  periodical  rendering  of 
compensation  for  the  use  of  premises;  it  may  be  a  sum  in  gross, 
or  the  natural  affection  which  one  party  may  have  for  another. 


1.  Whittaker  v.  Miller,  83  III.  381; 
PeArguello  v.  Bouso,  67  Cal.  447; 
Simms  r.  Hervey,  19  Iowa  273.  290; 
Basford  v.  Pearson.  9  Allen  (Mass.) 
387;  Ingrain  r.  Little,  14  (>a.  173; 
Burns  r.  Lynde,  6  Allen  (Mass.;  305; 
Drury  v.  Foster,  2  Wall.  (L\  S.)  24; 
Edeli'n  r.  Sanders,  8  Md.  118. 

Parol  evidence  will  not  be  admissible 
to  show  that  a  lease  executed  in 
one  person's  name  and  reserving  rent 
to  such  person  was  intended  for  the 
benefit  of  another.  Jackson  v.  Foster, 
12  Johns.  (N.  Y.)  4S8;  or  that  although 
by  its  face  the  lease  purports  to  have 
been  made  for  the  benefit  of  one  per- 
son, it  was  made  for  the  benefit  of  such 
person  together  with  another.  Otis  r. 
Sill,  S  Barb.  (N.  Y.)  102,  122. 

2.  Roff  f.  Duane,  27  Cal.  571. 

S.  Recitals. — All  the  parties  to  a 
deed  are  not,  however,  necessarily  es- 
topped by  every  recital  in  it.  It  is 
only  where  a  recital  is  intended  to  be  a 
statement,  which  they  all  have  mutu- 
ally agreed  to  admit  as  true,  that  it  has 
the  force  of  an  estoppel  with  respect  to 
all  of  them.  Where  it  is  intended  to 
be  the  statement  of  one  party  only,  the 
estoppel  is  confined  to  that  party;  and 
the  intention  of  the  parties  in  this  re- 
spect is  to  be  gathered  from  the  instru- 
ment itself.  Stroughill  z:  Buck,  14  Qj, 
B.7S7. 

"The  words  in  an  indenture  are  the 
words  of  both  parties,  and  although 
they  are  spoken  as  the  words  of  one 
party  only,  yet  they  are  not  his  words 
alone,  for  there  is  the  assent  of  the 
other  party  to  each  other's  words;  and, 
therefore,  when  they  are  written  they 
shall  be  taken  in  such  manner  as  the 
intent  of  the  parties  may  be  supposed 
to  be.  And  they  shall  not  be  taken 
most  strongly  against  one  and  benefi- 


cially for  another,  as  the  words  of  a 
deed  poll  shall,  for  there  the  words 
shall  be  taken  most  strongly  against 
the  grantor,  and  most  available  to  the 
erantee.  But  it  is  not  so  in  a  deed  in- 
dented, because  the  law  makes  each 
party  privy  to  the  speech  of  the  other; 
and,  therefore,  we  ought  not  to  make 
such  construction  of  words  in  an  in- 
denture as  in  the  deed  poll.  But  if  an 
indenture  contains  matter  of  substance, 
the  law  will  make  such  reference  thereof 
as  is  most  fit  and  reasonable,  and  will 
say  that  the  words  are  spoken  by  him 
who  could  most  properly  speak  them." 
Browning  r.  Beston,  1  Plowd.  134. 

The  recitals  of  any  fact  material  to 
the  conveyance,  the  existence  or  non- 
existence of  which  would  determine  its 
validity  is  no  doubt  binding  on  the  par- 
ties to  a  deed,  and  will  estop  them 
from  disputing  it  thereafter  in  any  pro- 
ceeding arising  on  the  deed.  Smith's 
Landlord  &  Tenant,  1 13.  note  a. 

"But  this,"  in  the  words  of  Greenleaf 
on  Evidence,  vol.  1,  p.  267.  "is  only 
true  of  particular,  not  of  general  re- 
citals; thus  if  one  be  bound  in  a  bond 
conditioned  to  perform  the  covenants 
in  a  certain  indenture,  or  to  pay  the 
money  mentioned  in  a  certain  recogni- 
zance", he  shall  not  be  permitted  to  say, 
that  there  was  no  such  indenture  or 
recognizance.  But  if  the  bond  is  con- 
ditioned that  the  obligor  shall  perform 
all  the  agreements  set  down  by  A.  as  to 
carry  away  all  the  marl  in  a  certain 
close,  he  is  not  estopped  by  this  general 
condition  from  saying  that  no  agree- 
ment was  set  down  by  A,  or  that  there 
was  no  marl  in  the  close.  Neither  does 
this  doctrine  apply  to  that  which  N 
mere  description  in  the  deed,  and  not 
an  essential  averment,  such  as  the 
quantity  of  land;  its  nature,  whether 
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It  may  also  consist  of  grain,  animals,  or  the  personal  services  of 
the  lessee.1 

6.  Description  of  Premises. — It  is  important  that  a  proper  descrip- 
tion of  the  demised  premises  be  inserted  in  the  lease  in  order  to 
pass  all  the  premises  intended  to  be  included  as  well  as  for  giving 
effect  to  the  instrument,  since  if  it  does  not  describe  the  premises 
with  a  reasonable  certainty,  it  is  void. 

But  the  description  need  not  specify  all  the  particulars  of  the 
subject  matter  of  the  demise,  for  the  accessories  will  follow  the 
principal  thing,  as  the  general  description  of  a  farm  includes  all 
the  houses  and  lands  appertaining  to  it.8 

In  determining  what  is  demised,  all  parts  of  the  lease  must  be 
taken  together.8 

The  rule  is,  in  describing  premises,  that  where  boundaries  are 
given  with  reference  to  fixed  and  known  objects,  they  control 
courses  and  distances.* 


arable  or  meadow;  the  number  of  tons 
in  a  vessel  chartered  by  the  ton,  or  the 
like;  for  these  are  but  incidental  and 
collateral  to  the  principal  thing,  and 
may  be  supposed  not  to  have  received 
the  deliberate  attention  of  the  parties." 

1.  Failing  v.  Schenck,  3  Hill  (N.  Y.) 
345;  State  v.  Page,  1  Spear  (S.Car.)  408; 
Scrantom  v.  Booth,  29  Barb.  (N.  Y.) 

A  promise  to  pay  rent  to  owner  of 
premises  is  a  sufficient  consideration 
for  an  agreement  to  lease  premises  to 
person  making  such  promise.  McFar- 
lane  v.  Williams,  107  III.  33. 

A  lease  to  a  man  during  his  life  and 
the  life  of  his  wife,  if  he  should  marry, 
vests  no  interest  in  her.  Remington  i\ 
Remington,  t  Root  (Conn.)  463. 

Where  a  person  signed  his  name  as 
"security"  to  another  man's  agreement 
to  pay  rent,  without  expressing  any  ad- 
ditional consideration,  it  was  held  that 
his  undertaking  was  void  under  the 
New  York  statute  of  frauds.  Gould 
v.  Moring,  28  Barb.  (N.  Y.)  444. 

Where  a  person  signs  an  agreement 
to  pay  the  rent  of  a  house,  it  being  ad- 
mitted that  the  house  was  not  occupied 
by  the  defendant,  it  is  void  for  want  of 
a  consideration  expressed  therein. 
Clarke  v.  Richardson,  4  E.  D.  Smith 
(X.  Y.)  173. 

2.  Descriptions. — Hay  v.  Cumber- 
land, 25  Barb.  (\\  Y.)  594;  Bennett  v. 
Bittle,  4  Rawle  (Pa.)  339;  Pattison  v. 
Hull,  9  Cow.  (N.  Y.)  747:  Bailey  v. 
White,  4:  N.  H.  337;  Patterson  v.  Hub- 
bard, 30  III.  201 ;  Dingman  v.  Kelley,  7 
Ind.  717;  Jarboe  v.  Muley,  49  N.  Y. 
Sup.  Ct.  525;  Kea  «.  Robeson,  5  Ired. 


Eq.  (N.  Car.)  375;  Proctor  v.  Pool,  4 
Dev.  (N.  Car.)  370;  Coppingerv.  Arm- 
strong, 5  111.  App.  637;  Campbell  z: 
Johnson,  44  Mo.  247;  Eggleston  v. 
Bradford,  10  Ohio  312;  Worthington  v. 
Hylyer,  4  Mass.  196;  Iron  Co.  v. 
Stephens,  5  Lea  (Tenn.)  469;  Vose  v. 
Bradstreet,  27  Me.  156. 

8*  Norris  v.  Showerman,  2  Doug. 
(Mich.)  16. 

4.  Kamphouse  v.  Gaffner,  73  111.  457. 

Where  a  platform  covering  the  outlet 
to  cellar  steps  was  not  mentioned  in  a 
lease  of  a  part  of  a  cellar,  and  its  use 
was  not  necessary  to  the  real  use  of 
leased  premises,  it  was  held  that  tenant 
could  not  claim  it.  Hill  v.  Shultz,  40 
N.J.  Eq.  164. 

Though  the  description  of  the  prem- 
ises in  a  lease  is  imperfect,  yet  if  they 
were  taken  possession  of  and  occupied 
under  the  lease,  and  the  boundaries  of 
premises  are  reasonably  certain,  it  is 
sufficient.  Pierce  v.  Minturn,  1  Cal. 
470;  Whipple  v.  Shewalter.gi  Ind.  214; 
Hoyle  v .  Bush,  14  Mo.  App.  408. 

A  lease  to  a  store  includes  the  land 
under  it,  and  to  the  middle  of  a  private 
way  in  the  rear,  the  fee  of  which  is  in 
the  lessor.  Hooper  v.  Farnsworth,  128 
Mass.  487. 

See  also  Rogers  v.  Snow,  118  Mass. 
118;  Sherman  v.  Williams,  113  Mass. 
481;  Bacon  v.  Bowdoin,  22  Pick. 
(Mass.)  401;  Miller  v.  Miller,  15  Pick. 
(Mass.)  37;  Riddle  v.  Littlefield,"  53  N. 
H.  503;  McMillan  v.  Solomon,  42  Ala'. 
356;  People  v.  Gedney,  10  Hun  (N.  Y.) 
151;  Smith  v.  Martin,  2  Saund.  400. 

But  a  lease  of  apartments  or  one  of 
several  buildings  on  a  lot  will  carry 
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7.  Term. — An  estate  for  years  necessarily  implies  a  certain  and 
definite  period  for  which  possession  is  to  be  held.  It  has  ac- 
quired a  designation  proper  to  this  character,  namely,  that  of  a 
term,  derived  from  terminus,  signifying  that  it  is  bounded  and 
precisely  determined,  having  a  certain  beginning  and  a  certain 
end.1 


with  it  only  such  portions  of  the  land 
us  will  be  necessasy  to  their  enjoyment. 
McMillan  v.  Solomon,  42  Ala.  356; 
Oliver  v.  Dickinson,  100  Mass.  114; 
Bennett  v.  Bittle,  4  Rawle  (Pa.)  339. 

By  the  lease  of  a  building,  everything 
that  belongs,  or  is  used  with  it,  and 
which  is  reasonably  essential  to  its  en- 
joyment, passes  as  incident  to  the  prin- 
cipal thing  and  as  part  of  it  unless 
especially  reserved.  Riddle  v.  Little- 
field,  53  N.  H.  503;  In  re  New  York 
Cent.  R.  Co.,  49  N.  Y.  414;  Mott  v. 
Palmer,  1  N.  Y.  564;  Public  Schools  v. 
Hollingsworth,  34  Mo.  191 ;  Canfield  v. 
Ford,  28  Barb.  (N.  Y.)  336;  Hay  v. 
Cumberland,  25  Barb.  (N.  Y.)  594; 
Green  v.  Armstrong,  1  Den.  (N.  Y.) 
sso;  Isham  v.  Morgan,  9  Conn.  374; 
Holy  v.  Roeback,  7  Taunt.  157. 

A  lease  of  a  building  conveys  the 
land  under  the  eaves  and  projections*,  if 
that  land  is  owned  by  the  lessor.  Sher- 
man v.  Williams,  113  Mass.  481. 

A  lease  of  ten  acres  of  land  in  a 
quarter  section  did  not  designate  what 
ten  acres  was  intended;  was  held  to  be 
void  for  uncertainty.  Patterson  v. 
Hubbard,  30  111.  201 ;  Dingman  v.  Kel- 
ley,  7  Ind.  717. 

Where  the  description  of  premises  in 
the  lease  is  imperfect  and  the  question 
arises  as  to  whether  certain  premises 
are  included  in  the  grant,  the  intention 
of  the  parties  may  be  taken  into  con- 
sideration in  aid  of  the  words  of  the 
lease,  and  this  intention  may  be  gath- 
ered from  extrinsic  facts  explaining 
the  words.  Trimble  v.  Ward,  14  B. 
Mon.  (Ky.)  8;  Kamphouse  v.  Gaffner, 
73  III  453;  Putnam  v.  Bond,  100  Mass. 
^8;  Whipple  v.  Shewalter,  91  Ind.  114; 
Tiley  v.  Movers,  25  Pa.  St.  398;  Sea- 
men v.  Hogeboom,  21  Barb.  (N.  Y.) 
398:  Doe  v.  Burt,  1  Term  Rep.  701. 

But  where  the  language  is  not  am- 
biguous, evidence  of  the  intention  of 
the  parties  is  not  admissible.  Davis  v. 
Rainst'ord,  17  Mass.  207;  Brainerd  v. 
Arnold,  27  Conn.  617;  Burr  v.  Spencer, 
2(1  Conn.  163;  Clark  v.  Baird,  0  N.  Y. 
1S3.  A  leased  an  indefinite  quantity  of 
land  to  B  for  fifty  years,  to  be  by  "him 
used  as  a  vineyard.  A.  after  the  land  had 
btx.i  selected  and  improved,  died,  hav- 


ing devised  the  land  to  C,  his  wife,  who 
thereafter  divided  said  vineyard,  and 
conveyed  by  accurate  description  the 
one  half  of  it  to  B.  Held,  that  B  did  not 
acquire  a  fee  simple  to  the  premises  by 
such  conveyance;  held,  also,  that  the 
indefinite  description  of  the  premises 
was  supplied  by  the  subsequent  deed  of 
C,  and  both  must  be  construed  together 
as  constituting  one  contract,  the  former 
measuring  the  time  and  the  latter  de- 
scribing the  premises,  and  hence  the 
estate  of  B  was  not  a  tenancy  from 
year  to  year,  and  could  not  be  termi- 
nated bv  a  notice  to  quit.  Hunt  v. 
Campbell  et  at.,  83  Ind.  48. 

A  owned  two  lots  of  land,  one  front- 
ing on  E  street  and  the  other  adjoining 
the  first  in  the  rear.  Both  lots  were 
bounded  on  one  side  by  M  street. 
Before  A  acquired  title,  a  building  had 
been  erected,  three  stories  in  height, 
covering  both  lots,  and  having  a  parti- 
tion wall,  through  which  there  was  no 
passageway  between  the  two  on  the 
line  of  the  two  lots.  A  took  down  the 
partition  wall  on  the  first  floor,  thus 
making  one  large  room,  but  did  not 
alter  the  partition  wall  above.  The  en- 
trance to  this  room,  and  to  the  rooms 
above  on  the  front  of  the  building,  was 
from  E  street.  The  rooms  in  the  rear 
on  the  two  upper  floors  were  reached 
by  an  outside  staircase,  in  the  rear  of 
the  building,  from  M  street.  A  then 
made  a  lease  to  B,  in  which  the  build- 
ing was  described  only  by  its  number 
on  E  street.  Held,  that  the  rooms  in 
the  rear  in  the  upper  stories  were  not 
included  in  the  lease.  Houghton  v. 
Moore,  141  Mass.  437;  Kerslake  v. 
White,  2  Stark.  50S. 

More  or  Less. — If  a  description  in  a 
lease  is  qualified  by  "more  or  less" 
these  words  must  be  confined  to  a 
reasonable  difference  of  quantity. 
Neale  v.  Parkin,  1  Esp.  229;  Cross  v. 
Eglin,  2  Barn.  &  Adol.  106. 

Appurtenances. — "Appurtenances''  in 
a  lease  include  only  such  things  as 
belong  to  the  realty.  Ottumwa  Woolen 
Mills  Co.  v.  Hawley,  44  Iowa  57.  And 
does  not  include  personal  property. 
Scheldt  v.  Belz,  4  111.  App.  431. 

1.  1  Washburn  on  Real  Prop.,  p.  292. 
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With  regard  to  duration  of  the  term  it  may  be  for  a  number  of 
years  absolutely,  or  for  a  number  of  years  determinable  upon 
some  contingency,  such,  for  instance,  as  the  expiration  of  a  life 
or  lives.1 

When  no  date  is  fixed  for  the  beginning  of  the  tenancy,  the 
time  at  which  the  tenant  enters  into  possession  of  the  premises 
is  to  be  regarded  as  the  beginning  of  the  tenancy.* 

The  word  "  from  "  may  be  either  exclusive  or  inclusive,  accord- 
ing to  the  intention  of  the  parties.  It  is  now  usually,  but  not 
necessarily,  construed  to  be  exclusive.3 


1.  Smith's  Landlord  &  Tenant,  p.  85. 

2.  Eberlein  v.  Abel,  10  111.  App.  626. 
If  no  time  is  mentioned  at  which  a 

lease  shall  commence,  the  date  of  the 
lease  is  to  be  regarded  as  the  time  from 
which  the  period  of  the  lease  is  to  com- 
mence. Keyes  v.  Dearborn,  12  N.  H. 
52;  Enys  v.  Donnlthorne,  2  Burr.  1197; 
Rowe  v.  Huntington,  1  Vaughan  73. 

If  the  term  be  not  definitely  ex- 
pressed in  a  lease,  it  may  be  fixed  by 
collateral  or  extrinsic  circumstances. 
Horner  v.  Leeds,  25  N.  J.  L.  (1  Dutch.) 
106. 

A  lease  for  a  year  from  the  1st  of 
April  expires  on  the  last  day  of  the 
-  succeeding  March.  Marys  v.  Ander- 
son, 24  Pa.  St.  272. 

The  term  must  be  a  shorter  period 
than  the  duration  of  the  interest  of  the 
lessor.    Bouv.  L.  Diet. 

Where  after  a  lease  for  one  year  has 
expired  a  new  lease  is  made  by  the 
month,  the  landlord  has  the  undoubted 
right  to  terminate  the  lease  at  the  end 
of  any  month  by  giving  the  proper 
notice.  Brownell  v.  Welch,  91  111.  523. 

A  lease  for  "as  long  as  wood  grows 
-or  water  runs"  conveys  a  fee.  Armsf. 
Burt,  1  Vt.  306. 

A  lease  to  one  for  800  years,  then 
to  his  heirs,  some  of  whom  were  at  the 
time  in  esse,  is  an  encumbrance  on  the 
estate  not  being  controllable  by  him. 
Sawyer  v.  Little,  4  Vt.  414. 

3.  Smith's  Landlord  &  Tenant,  p.  85, 
note;  Wilkinson  v.  Gaston,  9  Q±  B. 
137  (58  E.  C.  L.  R.  137);  McGlynn  ?>. 
Moore,  25  Cal.  384;  Kendall  v.  Kings- 
lev,  120  Mass.  94,  Pellew  v.  Wonford, 
9^arn.  &  C.  134;  People  v.  Robertson, 
39  Barb.  (N.  Y.)  9;  Deyo  v.  Bleakley, 
24  Barb.  (N.  Y.)  9;  Marys  v.  Ander- 
son, 24  Pa.  St.  272;  Lysle  v.  Williams, 
15  S.  &  R.  (Pa.)  135. 

A  lease  for  a  term  of  years  "from"  a 
certain  day  begins  with  the  following 
day.  Atkins  v.  Sleeper,  7  Allen  (Mass.) 
487;  Doe  v.  Smyth,  Anth.  243;  Goode 


v.  Webb,  ^2  Ala.  452;  Webb  v.  Fair- 
maner,  3  M.  &  W.  473. 

A  lease  to  two  lessees,  providing  that 
it  should  continue  for  and  during  their 
natural  life,  held  to  continue  during  the 
life  of  each.  Kenney  v.  Wentworth, 
77  Me.  203. 

Where  a  lease  provided  for  clearing 
and  three  crops  on  each  piece  cleared, 
it  was  construed  to  extend  the  whole 
lease  until  the  time  on  the  last  clearing 
ran  out.  Dodson  v.  Hall,  11  Heisk. 
(Tenn.)  198. 

A  written  lease  of  land  for  so  long  a 
time  as  it  may  be  used  for  a  certain 
business  does  not  constitute  a  tenancy 
at  will  nor  a  licence.  It  is  a  grant  to 
use  and  occupy.  Gilmore  v.  Hamilton, 
83  Ind.  196. 

A  lease  for  the  whole  time  that  the 
lessee  may  be  postmaster,  held  to  have 
expired  with  the  expiration  of  the  com- 
mission held  by  him  at  the  time  of 
execution  of  the  lease.  Easton  v. 
Mitchell,  21  III.  App.  189. 

An  agreement  reciting  that  the  lessor 
leased  to  lessee,  "his  heirs  and  as- 
signs," certain  described  premises  "for 
the  term  of  five  years  from  the  first  day 
of  December  next  for  the  yearly  rent 
of  three  dollars,"  held  not  to  be  a  per- 
petual lease,  but'  for  a  term  of  five 
years.  Berridge  v.  Glassey,  112  Pa.  St. 
442;  s.  c,  56  Am.  Rep.  322. 

A  stipulation  in  the  lease  of  a  store 
for  a  term  certain  that  the  lessee  is 
to  have  the  preference  of  renting  said 
property  so  long  thereafter  as  it  shall 
be  rented  for  a  store,  held  void  for  un- 
certainty. Delashmutt  v.  Thomas,  45 
Md.  140. 

Where  a  tenant,  who  is  in  possession 
of  farm  premises  under  a  lease  for  one 
year,  with  the  privilege  of  three,  prior 
to  the  expiration  of  the  year  notifies 
the  lessor  that  he  has  rented  another 
farm  and  will  at  once  vacate  the  prem- 
ises held  under  such  lease,  and  there- 
upon the  former  arrangement  is  mu- 
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8.  Signature  to  Lease. — One  of  the  essentials  to  a  complete  lease 
is  the  signature  of  the  parties  thereto,  or  such  a  recognition  as 
would  in  law  amount  to  a  signature.  Until  some  such  act  or 
thing  is  done  it  is  no  lease.1 

This  may  be  done  by  writing  the  name  with  lead  pencil  or  in 
ink,  and  if  the  party  so  signing  is  in  the  habit  of  using  a  stamp 
with  his  name  upon  it,  an  impression  by  this,  if  intended  as  his 
signature,  is  sufficient.* 

Or  the  name  of  the  party  may  be  attached  to  the  instrument 
by  another  person  if  done  in  the  presence  of  such  party  and  by 
his  consent.3 

And  it  has  been  held  that  a  letter  has  been  written  by  a  party 
to  a  lease  to  another  party  to  it,  or  to  a  third  person,  referring  to 
it  and  acknowledging  it  as  his  contract,  was  sufficient  to  bind 
such  party.4 


tually  rescinded,  6uch  tenant  thereby 
elects  not  to  hold  such  premises  longer 
than  one  year,  and  the  tenancy  is  ter- 
minated at  that  time.  In  such  case,  the 
mere  occupancy  of  the  land  at  and 
alter  the  expiration  of  the  year  cannot 
be  deemed  an  election  to  hold  it  for 
three  years,  in  the  face  of  an  express 
notification  of  a  different  election,  and 
after  the  opposite  party  has  acted  upon 
the  same  by  leasing  the  land  to  other 
parties.   Barnett  v.  Feary,  101  Ind.  95. 

K  and  N  leased  certain  premises  for 
six  months  from  the  sixth  day  of  De- 
cember. 1881,  for  $750  to  be  paid  in  in- 
stalments of  $125,  on  the  first  of  each 
month.  It  was  stated  in  the  lease  that 
it  would  terminate  May  6th,  1882. 
Held,  there  was  no  ambiguity  in  the 
lease;  that  it  ran  for  six  months  from 
December  6th,  1881,  and  the  date  May 
6th,  1S82,  as  the  time  of  the  termina- 
tion, was  an  error  in  computation. 
N  indie  v.  State  Bank,  13  Neb.  245. 

U  nder  a  written  lease  for  the  term  of 
one  year  for  a  certain  sum,  with  the 
privilege  of  continuing  five  years  at  an 
increased  rent,  it  was  held  that  the 
litter  clause  created  a  present  demise 
if  the  occupation  was  continued  after 
the  first  year.  Kimball  v.  Cross,  136 
Mass.  300. 

While  the  statute  declares  that  "no 
leasehold  estate  can  be  created  for  a 
longer  term  than  twenty  years"  (Ala. 
Code  Jt'jo),  it  does  not  declare  a  lease 
void  in  toto;  and  on  general  principles 
such  a  lease  is  void  only  as  to  the  ex- 
cess ahove  twenty  years.  Robertson 
v.  Haves.  83  Ala.  2c)<'>. 

1.  Clemens  v.  Hloomfield,  19  Mo. 
11S;  M  ade  v.  Newbcrn,  77  N.  Car. 
460;  Harrison  v.  Parmer,  76  Ala.  157; 


Hyatt  v.  Third  Baptist  Church.  10  Mo. 
App.  582;  Laugh  ran  v.  Smith.  75  N. 
Y.  205;  Waller  v.  Dean,  Owen  136; 
Kelsey  v.  Tourtelottc,  59  Pa.  St.  184; 
Roff  v.  Duanc.  27  Cal.  565. 

2.  Schneider  v.  Norris,  2  M.  &  S. 
286;  Clasonr.  Bailey,  14  Johns.  (N.  Y.) 
4S4. 

3.  Frost  i'.  Deering,  21  Me.  156; 
Raymar  v.  Clarkson,  1  Phillim.  422. 

4.  Wclford  i\  Beazeley,  3  Atk.  503; . 
Dobell  v.  Hutchinson,  3  Ad.  &  E.  344. 

Where  a  lease  was  signed  by  the 
lessor  and  by  certain  officers  of  the 
lessee,  a  corporation,  and  left  with  a 
third  person  to  procure  the  signature 
of  the  other  officers,  and  then  deliver  it 
to  the  town  clerk,  held  that  it  did  not 
take  effect  until  signed  by  all  the  other 
officers.  Whitford  r.  Laidler,  94  N.  Y. 
145;  s.  c,  46  Am.  Rep.  131. 

When  a  lease  provides  that  lessee 
shall  pay  a  certain  sum  as  rent,  his  ac- 
ceptance of  the  lease  makes  him  liable 
to  pay  rent,  although  he  has  not  signed 
the  lease.    McFarlane  v.  Williams,  107 

\\  here  a  lessee  accepts  a  lease  and 
enters  into  the  possession  of  the  prcmi: 
ses,  although  he  does  not  sign  the  lease, 
it  was  held  that  the  acceptance  of  the 
possession  by  the  lessee  was  equivalent 
to  an  execution  of  the  instrument 
itself  in  proper  form.  Filton  r.  Ham- 
ilton Citv,  6  Xev.  196;  Worcester  r. 
Great  Falls  Mfg.  Co.,  41  N.  H.  iS:  Mc- 
Farlane r.  Williams,  107  111.  33;  Libbey 
r.  Staples,  39'Me.  166. 

A  lease  written  by  the  lessee  contain- 
ing his  name  as  one  of  the  parties, 
signed  by  the  lessor  and  recorded  by 
the  lessee,  who  took  possession  and  oc- 
cupied under  it,  though    he  did  not 
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9.  Sealing  of  Lease. — The  statutes  of  some  of  the  States  require 
that  all  leases  be  by  deed,  or  under  seal,  while  others  require 
that  leases  exceeding  a  certain  number  of  years  shall  be  under- 
seal,  and  still  others  do  not  require  the  instrument  or  lease  to  be 
sealed  at  all.1 

An  agent  who  executes  a  lease  under  seal  must  in  most  States 
be  authorized  under  seal.* 

But  in  some  of  the  States  it  is  only  required  that  the  authority 
to  an  agent  to  make  a  lease  under  seal  be  in  writing.3 

10.  Delivery  of  Lease.4 — A  lease  takes  effect  from  its  delivery 
to  the  lessee  or  to  a  party  authorized  to  receive  it.  An  actual 
manual  delivery  of  the  instrument  is  not  necessary  when  it  is 
understood  by  all  parties  that  delivery  is  made.6 


sign  it,  held  to  be  sufficiently  executed 
by  the  lessee  to  make  him  liable  there- 
under. Traylor  v.  Cabanne,  8  Mo. 
App.  131. 

1.  Taylor's  Landlord  &  Tenant,  par. 
34- 

In  Illinois,  a  lease  need  not  be  under 
seal  to  be  valid  between  the  parties. 
Lake  v.  Campbell,  18  III.  106. 

Unless  an  instrument  is  sealed  ac- 
cording to  the  method  adopted  in  the 
State  where  executed,  or  where  the 
land  lies,  it  is  not  a  deed.  Jones  v. 
Crawford,  1  McMull.  (S.  Car.)  373; 
Taylor  v.  Morton,  5  Dana  (Ky.)  365; 
Davis  v.  Brandon,  2  Miss.  154;  Arms 
v.  Burt,  1  Vt.  306;  Kelleran  v  Brown, 
4  Mass.  443;  and  passes  no  title;  Short- 
ridge  r.  Catlett,  1  A.  K.  Marsh.  (Ky.) 
587;  Hurley  v.  Ramsey,  49  Mo.  309: 
Pratt  v.  Clemens,  4  W.  Va.  443. 

2.  Worrall  v.  Munn,  5  N.  Y.  229; 
Beidler  v.  Pish,  14  111.  App.  29;  Steightz 
v.  Eggington,  Holt  N.  P.  141;  Blood  v. 
Goodrich,  9  Wend.  (N.  Y.)  68. 

3.  Tiedeman  on-  Real  Property,  p.  1 79, 
note  1. 

A  lease  under  seal  may  be  modified 
by  parol  agreements.  Horgan  v.  Krum- 
weide,  25  Hun  (N.  Y.)  116. 

The  word ,  seal  written  against  the 
signature  of  a  party  to  an  instrument  is 
treated  as  a  seal  in  Mississippi.  Hudson 
v.  Poindexter,  42  Miss.  304;  Whitting- 
ton  J'.  Clarke.  16  Miss.  4S0. 

In  Virginia  and  Indiana,  an  instru- 
ment concluding  "Witness  our  hands." 
with  a  scroll  annexed  and  the  word 
"Seal"  written  therein  was  held  to  be 
only  a  written  contract.  Jenkins  v. 
Hurt,  2  Rand.  (Va.)  446;  Deming  v. 
Bullit,  1  Blackf.  (Ind.)  241. 

"Witness  my  hand  and  seal"  without 
a  seal  is  not  a  sufficient  sealing.  Vance 
v.  Funk,  3  111.  263;  Williams  v.  Young, 


3  Ala.  145;  Doe  v.  McMahan,  3  Scam. 
(III.)  12,  and  note,  Eames  v.  Preston, 
20  III.  3S9. 

In  Virginia,  Louisiana,  Missouri, 
Iowa,  Delaware  and  Alabama,  a  writ- 
ing with  a  scroll  annexed  and  the  word 
"Seal "  written  therein,  but  having  no 
expression  in  the  body  of  the  instru- 
ment denoting  that  it  is  a  sealed 
instrument,  has  been  held  not  a 
sealed  instrument.  Moore  v.  Leseur, 
18  Ala.  606;  Bell  7'.  Keefe,  13  La.  An. 
1524;  Baynton  v.  Reynolds,  3  Mo.  79; 
Long  v.  Long,  1  Morr.  (Iowa)  43; 
Walker  v.  Keile,  8  Mo.  301;  Arm- 
strong v.  Pearce,  5  Harr.  (Del.)  351; 
Jenkins  v.  Hurt,  2  Rand.  (Va.)  446; 
Deming  v.  Bullit,  1  Blackf.  (Ind.)  241. 

In  Tennessee  and  Pennsylvania,  the 
contrary  doctrine  is  held.  Hudson  v.. 
Poindexter,  42  Miss.  304;  Whitley  v. 
Davis,  1  Swan  (Tenn.)  333. 

Where  a  seal  is  not  essential  to  the 
validity  of  the  contract  or  instrument, 
it  may  be  rejected  as  surplusage,  and 
the  instrument  will  be  treated  as  a  sim- 
ple contract.  Long  v.  Hartwell,  34  N. 
J.L. 

An  agreement  in  writing  not  under 
seal  to  rent  premises  for  a  term  of  five 
years,  held  under  the  Delaware  Rev. 
Code,  421  pars.  1-3,  regulating  such  de- 
mise, etc.,  to  constitute  only  a  demise  or 
renting  at  first  for  one  year,  and,  after 
that,  from  year  to  year,  so  long  as  the 
tenant  continues  to  hold  them.  Stewart 
v.  Apel.  4  Houst.  (Del.)  314. 

4.  See  generally  Deeds,  vol.  5,  p.  44;. 

6.  Taylor's  Landlord  &  Tenant,  par. 
167;  Browning  v.  Haskell.  22  Pick. 
(Mass.)  310;  Tatham  v.  Lewis.  65  Pa. 
St.  65;  Kelsey  v.  Tourtelotte.  59  Pa.  St. 
184;  Simon  v.  Bewick,  52  Mich.  3SS; 
Howard  r.  Carpenter,  11  Md.  259: 
Smith  v.  McGowan,  3  Barb.  (N.  Y.) 


9S7 


Digitized  by 


GoogI 


atonal  Parti. 


LEASE. 


Aeeaptanoe  of. 


To  constitute  a  delivery  it  is  necessary  that  the  grantor  should 
"put  himself  in  such  a  position  in  reference  to  it  that  he  cannot 
recall  it,  and  that  all  legal  formalities  shall  have  been  complied 
with.1 

11.  Acoeptanoe  of  Lease.3 — In  order  to  charge  a  party  to  a  lease 
•or  enforce  its  covenants  against  him,  he  must  accept  the  lease.* 

And  his  acceptance  may  often  be  presumed,  as  where  it  oper- 
ates entirely  to  his  benefit,  or  his  acceptance  thereof  may  be  in- 
ferred from  his  entering  into  possession  of  the  premises.4 


-404;  De  Ronde  v.  Olmstead,  5  Daly 
(N.  Y.)  398. 
1.  Brevard  v.  Niely,  2  Sneed  (Tenn.) 


constitute  a  delivery  by  placing 
the  lease  in  the  hands  of  the  lessee  it 
must  be  understood  that  it  is  completed 
■and  ready  for  delivery.  If  it  is  merely 
left  with  the  lessee  for  examination,  or 
if  anything  remains  to  be  done  to  per- 
fect it,  it  is  not  a  delivery.  Stiles  v. 
Probst,  69  111.  382;  Graves  v.  Dudley, 
20  N.  Y.  76. 

Since  the  Revised  Statutes  of  Neta 
York,  the  presumption  that  a  deed  was 
■delivered  on  the  day  it  bears  date,  does 
not  prevail  in  respect  to  deeds  not  ac- 
knowledged or  proved,  and  which  have 
no  subscribing  witnesses;  and  such  pre- 
sumption never  obtains  where  the  deed 
is  proved  to  have  been  in  the  hands  of 
the  grantor  at  a  period  subsequent  to 
its  date.  Elsey  v.  Metcalf,  1  Den.  (N.  Y.) 
323.  But  see  Rhone  v.  Gale,  12  Minn.  54. 

A  formal  delivery  of  a  deed  is  not 
necessary  to  give  it  effect;  and  though 
left  in  the  possession  of  the  grantor  it 
will  pass  the  property  embraced  by  it, 
if  it  appears  that  it  was  executed  with 
that  intent.  But  in  such  a  case  it  is 
apprehended  that  the  grantee  must  be 
shown  to  have  had  possession  of  the 
instrument  fully  executed,  and  with  the 
assent  of  the  grantor,  and  that  it 
was  left  with  the  grantor  by  him 
for  safe  keeping,  or  other  purpose, 
so  that  the  power  of  recalling  it  by  the 
grantor  is  lost.  Hammeil  ».  Hammell, 
19  Ohio  17;  Clark  v.  Gifford,  10  Wend. 
(N.  Y.)  310;  Souverbye  z\  Arden,  1 
Johns.  (N.  Y.)  Ch.  240;  Austin  v. 
Kendall,  2  Mc Arthur  (U.  S.)  362;  or 
that  a  fixed  intention  should  be  shown 
on  the  part  of  the  grantor,  that  the 
title  under  the  conveyance  should  vest 
in  the  grantor.  Newton  v.  Bea'er,  41 
Iowa  334;  Ward  v.  Ward,  2  Havw. 
(N.  Car.)  226. 

But  if  the  grantor  holds  the  deed 
until  some  condition  is  performed  by 


the  grantee  there  is  no  delivery,  and 
the  deed  is  inoperative;  and  especially 
is  this  so  if  the  grantor  subsequently 
deals  with  the  land  in  a  manner  incon- 
sistent with  the  idea  that  he  intended 
the  deed  to  be  operative.  Jackson  v. 
Dunlap,  1  Johns.  (N.  Y.)  Cas.  114. 

Leaving  a  written  lease  when  signed 
with  the  scrivener  who  prepared  it,  for 
the  benefit  of  both  parties  and  that  a 
copy  may  be  made  for  the  lessee,  is  a 
sufficient  delivery  to  make  it  binding. 
Reynolds  v.  Greenbaum,  So  111.  416. 

A  lease  calling  for  the  payment  of 
rent  in  advance  monthly  was  signed 
by  both  parties  and  left  with  the 
lessor's  agent  to  be  delivered  when  the 
first  month's  rent  should  be  paid.  The 
lessee  desired  to  take  the  lease  to  show 
to  his  attorney,  but  the  agent  refused  to 
permit  him  to  do  so  except  on  payment 
of  the  rent;  the  lessee  refused  to  take  it  at 
all.  Held,  that  he  was  not  bound  by  it. 
Wittheus  v.  Starin,  12  Daly  (N.  Y.)  226. 

It  is  not  a  sufficient  delivery  to  a 
lessee  where  a  lease  was  prepared  by 
lessor  or  his  agent  and  lessee,  and 
siened  by  lessee,  and  then  taken  by 
lessee  to  have  surety  sign  same,  which 
was  done  and  returned  to  lessor,  who 
did  not  sign  lease  until  some  time  after- 
wards and  never  delivered  it  to  lessee, 
and  lessee  never  took  possession  of 
premises.  Kelsey  v.  Tourtelotte,  59 
Pa.  St.  184. 

2.  See  generally  Deeds,  vol.  5,  p. 
445- 

8.  Maynard  v.  Maynard,  10  Mass. 
456;  Hedge  v.  Drew,  12  Pick.  (Mass.) 
141;  Hatch  v.  Hatch,  9  Mass.  307; 
Jackson  v.  Dunlap,  1  Johns.  Cas.  (N. 
Y.)  114. 

4.  Jackson  v.  Bodle,  20  Johns.  (X.Y.) 
184. 

The  acceptance  by  the  lessee  of  a 
lease  sealed  by  the  lessor  only  is  not 
such  an  assent  to  the  stipulations  con- 
tained therein  as  to  make  it  his  deed. 
Hinsdale  v.  Humphrey,  15  Conn.  431. 

Although  the  law  will  presume  the 
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12.  Recording  Leases.1 — The  general  rule  as  to  recording  leasts 
is  that  one  for  a  term  exceeding  that  which  under  the  statute  may  be 
granted  by  parol*  must  be  acknowledged  or  proved  and  recorded 
in  the  county,  and  in  some  of  the  States  in  the  town  where  the 
premises  are  situated,  or  it  is  inoperative  except  as  against  the 
grantor  and  those  having  notice  of  the  lease.9  In  some  States 
leases  are  not  required  to  be  recorded,*  while  in  others  recording 
is  necessary.5  As  between  lessor  and  lessee  a  lease  that  has  not 
been  recorded  is  just  as  binding  as  a  recorded  lease.6 

13.  Possession. — Possession  is  the  detention  or  enjoyment  of  a 
thing  which  a  man  holds  or  exercises  by  himself  or  by  another 
who  keeps  or  exercises  it  in  his  name  and  the  enjoyment  is  neces- 
sarily exclusive.'  A  lessor  must  have  possession  at  the  time  he 
undertakes  to  make  the  lease,  otherwise  what  he  undertakes  to 
make  would  amount  to  no  more  than  a  chose  in  action.8 


acceptance  of  a  lease  executed  and  de- 
livered for  the  use  of  the  lessee,  if  bene- 
ficial to  him,  yet  this  question  is  to  be 
determined,  not  from  the  face  of  the 
instrument  merely,  but  from  the  nature 
and  circumstances  of  the  entire  trans- 
action.   Camp  r.  Camp.  5  Conn.  300. 

1  See  generally  Deeds,  vol.  5,  p. 
45'- 

2.  See  Frauds,  Statute  of,  vol.  8, 
p.  666. 

3.  Wood's  Landlord  &  Tenant,  par. 

222. 

4.  t  R.  S.,  N.  Y.  762,  par.  3S;  Mass. 
Gen.  Statutes,  ch.  89,  par.  1,3;  Vt. 
Statutes,  ch.  65,  pars.  24,  47;  Burnett  v. 
Thompson,  13  Ired.  (N.  Car.)  379;  Wall 
v.  Hinson,  1  Ired.  (N.  Car.)  276. 

5.  Talley  v.  Alexander,  10  La.  An. 
627;  Chapman  v.  Grav,  15  Mass.  439; 
Lucas  v .  Sunbury  etc.  R.  Co.,  32  Pa.  St. 
458;  Jones  v.  Marks,  47  Cal.  242. 

6.  Coleson  v.  Blanton,  3  Hayw. 
(Tenn.)  152. 

The  purpose  of  the  registry  law  is,  to 
give  notice  as  between  prior  and  subse- 
quent purchasers  from  the  same  grantor 
and  not  for  the  purpose  of  notice  to  the 
grantor  or  grantee.  Galpen  v.  Abbott, 
6  Mich.  17;  Lowry  v.  Williams,  2  Me. 
281;  Lake  v.  Campbell,  18  111.  106. 

An  unacknowledged  and  unrecorded 
lease  is  valid  only  as  to  those  parties  to 
whom  actual  notice  is  proved.  Wilhelm 
v.  Mertz,  4  Greene  (Iowa)  54. 

Kentucky.  —  In  Kentucky,  an  unre- 
corded lease  for  ten  years  is  void  alto- 
gether against  creditors.  Clift  v.  Stock- 
ton, 4  Litt.  (Ky.)  215.  While  in  the 
same  State  a  lease  of  land  for  a  term 
not  exceeding  five  years  need  not  be  re- 
corded. Locke  v.  Coleman,  4  T.  B. 
Mon.  (Ky.)  315. 


Massachusetts. —  Under  the  Massa- 
chusetts Statutes,  which  require  "any 
lease  for  more  than  seven  years  from 
the  making"  to  be  registered,  a  lease  to 
commence  in  future,  for  a  term  less 
than  seven  years,  but  more  than  seven 
years  from  the  making  to  the  end  of 
the  term,  must  be  recorded.  Chapman 
v.  Gray,  15  Mass.  439. 

Connecticut. — In  Connecticut,  a  lease 
for  ninety-nine  years,  not  acknowl- 
edged, is  void,  but  it  is  evidence  of  the 
rate  of  rent  in  an  action  for  use  and 
occupation.  Brohawn  v.  Van  Ness,  1 
Cranch  (C.  C.)  366. 

Acknowledgment. —  A  lease  is  good, 
as  against  the  lessor,  although  not  ac- 
knowledged, and  if  the  lessee  enters 
under  it,  and  conforms  to  its  terms,  the 
rights  of  the  parties  are  to  be  governed 
thereby.  Lemington  v.  Stevens,  48 
Vt.  38. 

A  lease  for  school  lands  must  be  ac- 
knowledged or  it  will  not  be  valid. 
Atkinson  v.  Daley,  2  Ohio  212. 

7.  Bac.  Abr.  Leases  (I)  4;  Lee  v. 
Norris,  Cro.  El.  331 ;  Thurston  Case, 
Owen  16;  Mayowe's  Case,  1  Co.  147. 

8.  Cro.  Car.  109;  Shep.  Touch.  269. 
A  farm  lease,  executed  in  August, 

stipulated  for  immediate  possession  for 
the  purpose  of  sowing  wheat,  and  full 
possession  in  December,  the  lessee  to 
give  a  note  bearing  interest  from  De- 
cember with  security  for  the  rent.  Held, 
that  the  giving  of  the  note  was  not  a 
condition  precedent  to  the  August  pos- 
session, but  only  to  the  December  pos- 
session. Andis  v.  Personnett,  108  Ind. 
202. 

A  written  contract  by  which  a  pirty 
•  agrees  to  give  a  lessor  a  lease  must  be 
accompanied  by  actual  possession  of 
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14  Advene  Possession.1 — To  constitute  an  adverse  possession  it 
must  be  under  a  claim  of  some  specific  title.* 

Vm.  Leases  BY  LWAHTS.3— In  the  United  States  generally, 
conveyances  of  land  by  minors,  for  a  valuable  consideration,  are 
held  to  be  voidable,  not  void.4  A  lease  of  an  infant  must  be  his 
personal  act,  for  he  cannot  appoint  an  agent,  nor  an  attorney.5 


the  demised  premises,  or  it  is  not  a 
lease;  and  in  the  absence  of  an  express 
covenant  to  do  so.  the  lessor  is  not,  as 
against  a  wrongful  holder,  bound  to  put 
the  lessee  in  possession  thereof.  1869. 
Becker  v.  DeForest,  1  Sweeney  (N.  Y.) 

By  making  a  lease  the  lessor  does  not 
■  engage  to  put  the  lessee  in  possession. 
He  does  not  warrant  -against  the  acts  of 
strangers.  Mechanics'  etc.  Ins.  Co.  v. 
Scott,  2  Hilt.  (N.  Y.)  550. 

It  is  only  where  the  possession  is 
held  by  a  superior  or  paramount  title 
that  the  lessor  warrants  against. 

1.  See  generally  Adverse  Posses- 
sion, vol.  1,  p.  238. 

3.  Iseham  v.  Morrice,  Cro.  Car.  109; 

•  Crary  v.  Goodman,  22  N.  Y.  170. 

Where  a  grantor,  after  conveyance, 
remains  in  possession,  it  is  not  as  owner, 
but  as  tenant  to  the  grantee,  and  noth- 
ing but  a  clear,  unequivocal  and  noto- 
rious disclaimer  of  the  latter's  title  can 
render  the  possession  adverse.  Jackson 
v.  Burton,  I  Wend.  (N.  Y.)  341;  Swart 
v.  Service,  21  Wend.  (N.  Y.)  36;  Butler 
v.  Phelps,  17  Wend.  (N.  Y.)  642. 

To  constitute  an  adverse  possession, 
the  entry  of  the  disseisor  must  have 
been  at  the  time  under  claim  or  color 

•  of  title.  Humbert  v.  Trinity  Church,  24 
Wend.  (N.  Y.)  587;  Hoyt  v.  Dillon,  19 
Barb.  (N.  Y.)  644.  Otherwise  it  is 
a  mere  trespass.  Miller  v.  Piatt,  5 
Duer  (N.  Y.)  272. 

It  must  be  such  as  to  raise  the  pre- 
sumption of  a  deed,  and  the  intention 
will  guide  the  entry  and  fix  its  charac- 
ter. It  must  be  continued,  uninter- 
rupted, notorious  and  exclusive,  and  the 
burden  of  proof  is  on  the  party  alleging 
it  to  be  so.  1  Hill  Real  Prop.  47.  It 
must  be  of  such  a  nature  as  to  indicate 
that  the  possession  is  claimed  as  a  right 
and  not  the  result  of  indulgence  or  of 
some  compact  short  of  a  grant.  Gayetty 
v.  Bethune,  14  Mass.  53;  Arnold  v.  Ste- 
vens, 24  Pick.  (Mass.)  too. 

The  possession  of  a  mere  intruder, 
making  no  claim  is  insufficient,  but  if 
such  a  one  obtains  a  deed  from  one  who 
enters  claiming  title,  his  possession 
.under  that  deed  is  adverse  from  that 


time.  Jackson  v.  Smith.  13  Johns.  (X. 
Y.)  400;  Jackson  v.  Frost,  5  Cow.  (N. 
Y.)  346.  Nor  will  the  mere  expecta 
tion  of  a  grant  suffice.  Howard  r. 
Howard,  17  Barb.  (N.  Y.)  663;  Luce  v. 
Carley,  24  Wend.  (N.  Y.)  451.  But  it 
is  no  objection  that  the  grant  was 
fraudulently  obtained.  Bogardus  v. 
Trinity  Church,  4  Sandf.  Ch.  (N.  Y.) 
633.  Or  was  without  any  foundation 
as  matter  of  right,  or  unauthorized. 
Jackson  v.  Elston,  12  Johns.  (N.  YO452; 
Bradstreet  v.  Clarke,  12  Wend.  (N.  Y.) 
602,  674;  Bryan  v.  Atwater,  5  Day 
(Conn.;  181;  Clapp  v.  Bromagham,  9 
Cow.  (N.  Y.)  530. 

Where  a  tenant  went  into  possession 
of  lands  under  a  written  lease,  and 
afterwards  exchanged  part  of  the  land 
with  another  tenant-of  the  landlord  and 
with  the  consent  of  the  latter,  but  was 
to  pay  a  different  rent,  it  was  held  that 
the  land  taken  in  exchange  was  subject 
to  the  same  terms  as  those  of  the  writ- 
ten lease  except  as  to  the  rent  to  be 
paid.    Prettyman  v.  Hartly,  77  111.  265. 

8.  See  generally  Infants,  vol.  10,  p. 
632,  649. 

4.  Kendall  v.  Lawrence,  22  Pick. 
(Mass.)  540;  Worcester  v.  Eaton,  13 
Mass.  375;  Boston  Bank  v.  Chamber- 
lain, 15  Mass.  320;  Jackson  v.  Carpen- 
ter, 1 1  Johns.  (N.  Y.)  539;  Fair  v.  Sum- 
ner, 12  Vt.  28;  Ridgeley  v.  Crandall,  4 
Md.  435;  Cummings  v.  Powell,  8  Tex. 
80;  Ferguson  v.  Bell,  17  Mo.  347. 

A  lease  executed  by  a  minor  is  not 
void,  but  only  voidable  at  his  election, 
and  the  lessee  cannot  set  up  the  disa- 
bility of  the  lessor  to  defeat  the  lease  or 
be  relieved  of  its  covenants.  Field  v. 
Herrick,  101  111.  no;  Burk  v.  Osborn, 
9  B.  Mon.  (Ky.)  5S6;  Wahusley  v.  Lin- 
denberger,  2  Rand.  (Va.)  478;  Brown 
v.  Caldwell,  10  S.  &  R.  (Pa.)  114; 
Zouch  i>.  Parsons,  3  Burr.  1794;  Abbott 
v.  Parsons,  3  Burr.  1806;  Haw  v.  Ogle, 
4  Taunt  10;  Shannon  v.  Bradstreet,  1 
Schoales  &  L.  58. 

8.  Bennett  v.  Davis,  6  Cow.  (N.  Y.) 
393;  Roof  v.  Stafford,  7  Cow.  (N.  Y.) 
179;  Whitney  v.  Dutch,  14  Mass.  457; 
Fonda  v.  VanHorne.  15  Wend.  (X.  Y.) 
631 ;  Waples  v.  Hastings,  3  Harr.  (Del.) 
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Leases  to  Infants. 


1.  Leases  to  Infants.1 — Leases  to  infants,  like  leases  from  infants, 
are  voidable,  but  not  void.*  And  if,  upon  arriving  at  full  age,  he 
disaffirms  the  lease,  he  cannot  be  held  liable  for  the  rent;  but  if,  on 
the  contrary,  he  continues  to  occupy  the  premises  without  any 
disaffirmance  on  his  part,  within  a  reasonable  time,  he  will  be 
liable  for  all  accrued  rent.8  It  seems  that  it  was  formerly  the 
doctrine  in  England,  and  in  some  of  the  United  States  the  same 

•  doctrine  has  been  held,  that  if  an  infant  take  a  lease  and  enter  into 
possession  thereunder,  he  will  be  liable  for  the  rent  during  his 
minority,  the  lease  being  intended  for  his  benefit ;  but  if  he  does 
not  enter,  and  waives  the  term,  he  will  not  be  liable.4  But  this  is 
not  regarded  as  the  law  in  this  country,  it  being  now  almost 
universally  held  that  an  infant  may  have  a  complete  bar  to  an 
action  for  rent,  whether  it  was  beneficial  to  him  or  not,  pro- 
vided he  does  not  ratify  the  lease  on  becoming  of  age,  or  within 

•  a  reasonable  time  thereafter.5 

2.  Leases  as  Contracts  for  Necessaries.6 — The  doctrine  prevailing 
in  this  country  rendering  an  infant  liable  under  his  contract  for 
necessaries,  probably  does  not  apply  to  leases  made  to  a  minor,  it 
being  very  questionable  whether  such  a  state  of  circumstances 
could  exist  that  would  bring  a  lease  to  an  infant  under  the  head 
of  "necessaries."* 

3.  Avoidance  of  Lease  for  Infancy.8 — Avoidance  of  a  lease  on  the 
ground  of  infancy  is  a  personal  privilege,  and  only  the  infant  can 
lake  the  benefit  of  it,  and  if  he  be  dead  only  his  legal  or  per- 
sonal representatives  can  take  advantage  of  it.9 

403;  Bool  v.  Mix,  17  Wend.  (N.  Y.)  "In  cases  where,  under  peculiar  cir- 
119.  cumstances  a  civil  suit  is  the  only  means 

The  consent  of  an  infant  heir  cannot  by  which  an  infant  can  procure  the  ab- 
be made  the  ground  of  any  order  which  solute  necessaries  which  he  requires,  it 
may  prejudice  his  rights.  Thus  the  would  be  a  reproach  to  the  law  to  deny 
consent  of  an  infant  heir  that  an  out-  him  the  power  to  make  the  necessary 
•standing  mortgage  on  a  farm  devised  contracts  for  its  commencement  and 
by  the  testator  to  his  wife,  might  be  prosecution."  Munson  v.  Washband, 
paid  out  of  the  personal  estate,  or  that   31  Conn.  303. 

the  widow  should  have  the  use  of  a  cer-  An  infant  lessee,  if  he  elects  at  his 
tain  sum  of  money  during  her  pleasure,  full  age  to  disagree  to  the  lease,  will  not 
is  not  binding,  nor  does  it  relieve  the  be  liable  for  rent.  Ketsey's  Case,  Cro. 
executor  from  accounting  for  the  money.  Jac.  320;  Lane  v.  Griffith,  1  Scott  58. 
Scott  v.  Monell,  1  Redf.  (N.  Y.)  431;  He  must,  however,  make  his  election 
Rogers  v.  Cruger,  7  Johns.  (N.  Y.)  within  a  reasonable  time  after  attain- 
557.  ing  his  majority,  whether  he  will  avoid 

1.  See  generally  Infants,  vol.  10,  p.   the  lease  or  not,  and  if  he  does  not  he 

•  644.  will  become  liable  for  rent.    Holmes  v. 

8.  Griffith  v .  Schwenderman,  27  Mo.  Blogg,  8  Taunt.  35  (4  E.  C.  L.  R.  29); 
412;  Baxter  v.  Bush,  29  Vt.  465.  Ketsey's  Case,  Cro.  jac.  330;  Doe  v. 

5.  Ketsey's  Case,  Cro.  Jac.  3*0.  Smith,  2  Term  Rep.  436;  Kline  v.  Beebe, 

4.  Bacon's  Abr.  <F)  586.  6  Conn.  494;  McClure  v.  McClure,  74 

6.  Henry  v.  Root,  33  N.  Y.  526.  Ind.  108;  Baker  v.  Kennett,  54  Mo.  82; 

6.  See  generally  Infants,  vol.  10,  p.    Henry  v.  Root,  33  N.  Y.  526. 

660.  8.  See  generally  Infants,  vol.  10, 

7.  Tupperv.  Cadwell,  12  Met.  (Mass.)    p.  637. 

559.  See  Lower  v.  Griffiths,  1  Hodges  9.  Jackson  v.  Todd, 6  Johns.  (N.  Y.) 
.30.  257;  Roberts  v.  Wiggin,  1  N.  H.  73; 
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4.  Disaffirmance  on  Becoming  of  Age.1 — An  infant  may  disavow  in 
various  ways  his  intention  of  carrying  into  effect  a  contract  made 
during  infancy,  by  entering  upon  the  lands  conveyed  by  him 
under  age;*  by  a  suit  or  by  a  conveyance  after  he  becomes  of  age 
to  another,8  or  by  any  act  whereby  his  intentions  to  disaffirm  the 
contract  is  manifest.* 

5.  When  Infant  May  Disaffirm.5 — An  infant  may  dissaffirm  his 
lease  after  he  attains  his  majority,  but  not  before.6  But  it  is 
different  as  to  personal  property,  and  he  may  disaffirm  either 
before  he  attains  his  majority  or  after.*  Lapse  of  time,  of  itself, 
does  not  take  away  the  right  to  avoid  a  lease  or  deed,  until  the 
statute  of  limitations  takes  effect,  and  this  right  extends  to  the 
heirs  and  legal  representatives  of  the  infant  or  those  who  have  his 
estate.8 

6.  When  Infancy  Does  Hot  Avoid  a  Lease.9 — When  an  infant 
makes  a  lease  in  any  other  than  his  individual  capacity,  he  will  be 
bound  by  it,  as  when  he  makes  a  lease  as  trustee  or  executor.10 


Hartncss  v.  Thompson,  5  Johns.  (N. 
Y.)  160;  Oliver  v.  Houdlett,  13  Mass. 

Assignees  and  guardians  cannot 
avoid  an  infant's  lease.  Oliver  v. 
Iloudlet,  13  Mass.  237;  Irwine  z: 
Crockett,  4  Bibb  (Ky.)  437;  Brecken- 
ridge  v.  Ormshy,  1  J.j!  Marsh.  (Ky.) 236. 

The  contract  of  an  infant  may  be 
avoided  by  those  only  besides  himself 
who  are  privy  in  blood  or  estate.  Nel- 
son r.  Eaton,  1  Rcdf.  (N.  Y.)  498. 

1.  See  generally  Infants,  vol.  10,  p. 
644. 

2.  Worcester  t>.  Eaton,  13  Mass.  371. 
8.  Hoyle  v .  Stowe,  2  Dev.  &  B.  (N. 

Car.)  320. 

4.  McGill  v.  Woodward,  3  Brev.  (S. 
Car.)  401;  Tucker  v.  Moreland,  io 
Pet.  (U.  8.)  5S;  Jackson  v.  Todd,  6 
Ind.  398;  Peterson  v.  Laik,  24  Mo.  541; 
White  t'.  Flora,  2  Overt.  (Tenn.)  426; 
Jackson  v.  Carpenter,  11  Johns.  (N. 

■  •)  S39;  Cressinger  v.  Welch,  15  Ohio 
1 56. ' 

But  a  conveyance  by  an  infant  which 
the  law  would  have  compelled  him  to 
make  cannot  be  disaffirmed  after  he 
becomes  of  age,  and  if  he  conveys  the 
land  to  another  after  he  becomes  of  age 
the  second  deed  will  confer  no  title 
Elliott  v.  Horn,  10  Ala.  34S. 

5.  See  generallv  Infants,  vol.  10,  p. 
62S. 

6.  "In  case  of  a  deed  of  land  by  an 
infant  it  seems  to  be  settled  that  the 
conveyance  cannot  be  avoided  until  the 
infant  becomes  of  age."  Shipman  v. 
Ilorton,  17  Conn. 482;  Tucker  v.  More- 
land,  10  Pet.  (U.  S.)  58;  McCormic  v. 


Leggett,  8  Jones  (N.  Car.)  425;  Philips 
v.  Green,  3  A.  K.  Marsh.  (Ky.)  7; 
Slater  v.  Trimble,  4  Ired.  C.  L.  241. 

7.  Shipman  v.  Horton,  17  Conn.  482; 
Heath  v.  West,  26  N.  H.  191;  Carr  r. 
Clough,  26  N.  H.  280;  Walker  v.  Ellis, 
12  111.  470. 

8  Wood's  Landlord  and  Tenant,  p. 
150  and  note. 

In  Drake  i>.  Ramsey,  5  Ohio  251,  a 
female  infant  executed  a  conveyance  of 
a  lot  of  land,  afterwards  married,  and 
she  and  her  husband  brought  an  action 
of  ejectment  to  recover  possession.  It 
was  held  that  since  the  statute  of  limi- 
tations did  not  yet  operate,  the  plain- 
tiffs possessed  the  right  to  disaffirm  her 
deed,  unless  they  had  extinguished 
that  privilege  by  something  amounting 
to  a  confirmation,  and  that  this  effect 
might  follow  either  an  express  recog- 
nition of  the  validity  of  the  deed,  or 
from  any  act  done  under  a  knowledge  of 
their  rights,  which  demonstrated  a 
willingness  to  be  bound  by  the  contract; 
or  by  continuing,  after  acquiring  such 
knowledge,  to  enjoy  any  benefit,  profit 
or  privilege  under  the  contract  after 
the  infant  had  attained  full  age.  Wal- 
lace v.  Latham,  52  Miss.  291 ;  Bozeman 
v.  Browning,  31  Ark.  364. 

This  rule,  however,  is  subject  to  the 
qualification  that  the  infant  has  done 
nothing  in  the  meantime  amounting  to 
an  equitable  estoppel.  Prout  z>.  Wiley, 
28  Mich.  164;  Thomas  v.  Pullis,  54  Mo. 

21!. 

9.  See  generallv  Infants,  vol.  10, 
p.  632. 

10.  "A  power"  may  be  as  irrevocably 
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Leases  by  Lunatics. 


He  may  affirm  his  lease  by  accepting  accruing  rent  after  he  be- 
comes of  age,1  or  any  other  act  or  declaration  which  recognizes 
the  lease.8 

7.  What  Is  a  Confirmation  of  an  Infant's  Lease.3 — No  distinct  act 
of  confirmation  is  necessary,  but  there  must  be  express  disaffirm- 
ance of  the  contract  when  the  minor  attains  his  majority.4 

IX.  Leases  by  Lunatics. — A  lease  by  a  person  of  unsound 
mind,  if  he  have  a  conservator,  committee  or  guardian,  is  abso- 
lutely void.5  But  if  he  have  no  conservator,  committee  or  guard- 
ian, it  is  merely  voidable.6 

Previous  or  subsequent  lunacy  or  insanity  will  not  vitiate  a 
lease  made  during  an  interval  of  sanity.1. 

Mere  weakness  of  mind  is  not  of  itself  a  sufficient  ground  for 
avoiding  a  contract  unless  some  stratagem  or  fraud  has  been  re- 
sorted to  by  the  person  in  whose  favor  it  was  made.8 

A  person  who  is  deaf,  dumb  and  blind  from  nativity  has  been 
said  to  labor  under  an  absolute  incapacity.9 

executed  by  an  infant  as  by_  an  adult,   equal  notoriety  in  disaffirmance  of  the 


Sheldon  v.  Newton,  3  Ohio  St.  494. 

Where  a  minor  held  lands  in  trust 
for  a  person  who  had  given  bonds  for 
its  conveyance,  and  the  infant  conveyed 
the  premises  accordingly,  it  was  held 
that  he  could  not  set  up  infancy  to 
defeat  the  deed,  because,  although  an 
infant,  he  might  have  been  compelled 
to  convey,  and  therefore  his  convey- 
ance without  legal  compulsion  was 
good.    Prouty  v.  Edgan,  6  Iowa  353. 

1.  Slater  v.  Trimble,  4  Ir.  C.  L.  342; 
Smith  v .  Low,  1  Atk.  489;  Warwick  v. 
Bruce,  2  Maule  &  S.  205. 

2.  Houser  v.  Reynolds,  1  Hayw.  (N. 
Car.)  143;  Hoyle  v.  Stowe,  2  Dev.  & 
B.  (N.  Car.)  320. 

8.  See  generally  Infants,  vol.  10, 
p.  644. 

4.  Holmes  v.  Blogg,  8  Taunt.  35; 
Jackson  v.  Burchin,  14  Johns.  (N.  Y.) 
124;  Curtin  v.  Patton,  11  S.  &  R.  (Pa.) 
305;  Cheshire  v.  Barrett,  4  McCord 
(S.  Car.)  241;  Richardson  v.  Boright, 
9  Vt.  368. 

In  Connecticut  the  rule  was  laid 
down  in  three  ways  of  affirming 
the  voidable  contracts  of  an  infant 
when  he  arrives  at  full  age:  first,  by  an 
express  ratification;  second,  by  acts 
which  reasonably  imply  an  affirmance; 
third,  by  his  omission  to  disaffirm  with- 
in a  reasonable  time.  Kline  v.  Beebe, 
6  Conn.  494;  Worcester  v.  Eaton,  13 
Mass.  371. 

In  order  to  avoid  the  deed  of  an  in- 
fant, after  he  comes  of  age,  he  must 
before  suit  is  brought,  make  an  entry 
on  the  land,  and  execute  a  deed  to  "a 
third  person,  or  do  some  other  act  of 


12  C.  of  L. — 63 
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deed.  Voorhies  v.  Voorhies,  24  Barb. 
(N.  Y.)  150. 

Mortgaging  the  property  to  a  tenant, 
referring  to  the  lease  is  a  confirmation. 
Story  v.  Johnson,  3-  Y.  &  C.  586. 

An  administrator  sold  lands  belong- 
ing to  an  infant,  but  the  deed  was  not 
made  until  she  became  of  age,  and  she 
was  present  when  the  deed  was  execu- 
ted, but  took  no  part  in  the  transaction, 
and  did  not  sign  the  deed,  nor  in  fact 
knew  that  the  administrator  had  not 
authority  to  bind  her  thereby.  It  was 
held  that  she  was  not  estopped  from 
setting  up  her  title  to  the  land,  and 
that  her  acts  could  not  be  said  to 
amount  to  a  ratification.  Davidson  v. 
Young,  38  111.  145. 

6.  Jackson  v.  Gumaer,  2  Cow.  (N. 
Y.)  552;  Pearl  v.  McDowell,  3  J.  J. 
Marsh.  (Ky.)  658;  Wait  v.  Maxwell,  5 
Pick.  (Mass.)  217;  Webster  v.  Wood- 
ford, 3  Day  (Conn.)  90;  L'Amoureux 
v.  Crosby,  2  Paige  (N.  Y.)  422 

6.  A  lunatic  is  not  absolutely  dis- 
qualified from  making  a  contract:  the 
law  will  in  certain  cases  even  raise  one 
by  implication.  Wentworth  v.  Tubbs, 
2  Y.  &  C.  Ch.  537. 

There  is  a  strong  analogy  between  a 
lunatic  and  an  infant  in  relation  to 
their  power  as  to  contracts;  either  can 
oblige  himself  for  necessaries,  and  the 
law  provides  for  each  a  formal  process 
by  which  to  avoid  their  agreements. 
Ingraham  v.  Baldwin,  9  N.  Y.  45. 

7.  Johnson  v.  Moore,  1  Litt.  (Ky.) 
371;  Owen  v.  Davies,  1  Ves.  Sr.  S2. 

8.  Taylor's Landlord& Tenant, par.9S. 

9.  Brown  v.  Brown,  3  Conn.  299. 
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X.  Leases  by  Committees,  Conservators,  etc. — If  the  statute 
give  to  a  court  .the  power  to  appoint  a  conservator,  committee  or 
guardian,  and  to  empower  him  to  make  leases  for  his  said  ward, 
in  that  case  a  lease  from  a  committee,  conservator  or  guardian, 
would  be  good,  otherwise  it  would  be  void.1 

XI  Leases  bt  Mabmbd  WOMEN.2 — At  common  law,  a  married 
woman  cannot  make  a  valid  and  binding  lease,  but  she  may  make 
a  lease  under  a  power  authorizing  such  acts.3 

A  lease  by  a  husband  of  his  wife's  property  terminates  upon 
his  death  unless  confirmed  by  the  wife  after  his4  death,  and  this 
is  done  by  a  wife  accepting  rent  after  husband's  decease  ;  5  but 
confirmation  is  not  necessary  when  she  joins  in  the  lease  with  her 
husband.6 

An  acceptance  of  rent  by  wife  after  husband's  death  will  con- 
firm his  lease.' 

A  wife  may  take  a  lease  binding  on  the  husband  if  he  does 
not  expressly  dissent.8  N 

If  a  husband  attests  a  lease  as  a  witness,  this  is  a  sufficient  evi- 
dence of  his  assent  to  its  execution  on  the  part  of  his  wife.® 

In  some  of  the  States  it  is  unnecessary  for  the  husband 


1.  Knipp  v.  Palmer,  2  Wils.  (Ind.) 
130. 

After  a  commission  to  enquire  into 
an  alleged  case  of  lunacy  has  issued, 
and  before  inquisition  found,  all  per- 
sons deal  with  the  suspected  individual 
at  their  peril,  and  conveyances  made  by 
him  after  that  event  will  be  set  aside  if 
the  person  dealing  with  him  knew  that 
proceedings  had  been  taken.  Griswold 
v.  Miller,  15  Barb.  (N.  Y.)  520.  There 
are  later  decisions  to  the  effect  that  a 
contract  is  not  vitiated  by  the  unsound- 
ness of  mind  of  one  of  the  contracting 
parties,  if  this  fact  is  unknown  to  the 
other,  and  no  advantage  is  taken  of 
the  lunatic.  But  the  rule  applies  to 
cases  in  which  the  contract  is  not 
merely  executory,  but  has  been  execu- 
ted in  whole  or  in  part,  so  that  the 
parties  cannot  be  restored  altogether  to 
their  original  position.  Molton  v. 
Camroux,  2  Exch.  487;  s.  c,  4  Exch. 
17;  Beavan  v.  McDonnell,  9  Exch. 
3°9- 

2.  See  Married  Women. 

8.  Smith  Landlord  &  Tenant  48; 
1  Piatt  Leases  48;  19  N.  H.  4S3;  Sug- 
den  on  Powers  185 . 

But  in  order  to  warrant  the  exercise 
of  this  power  by  her  it  must  expressly 
and  distinctly  appear  that  the  donor  of 
the  power  intended  to  exclude  the  dis- 
ability of  coverture.  Hearle  v.  Green- 
bank,  3  Atk.  695. 

A  husband  may  lawfully  convey  the 


estate  which  he  obtains  in  her  lands  by 
marriage.   Trask  v.  Patterson,  29  Me. 

"^But  his  interest  ceases  at  her  decease, 
unless  they  had  issue  from  the  mar- 
riage, and  in  that  event  he  has  no  claim 
upon  the  estate  for  improvements  made 
by  him  upon  it.  Marable  v.  Jordan, 
5  Humph.  (Tenn.)  417.  And  in  case  of 
his  death  she  may  elect  whether  to  de- 
feat a  lease  made  by  him  of  her  lands 
or  to  affirm  it.  Brown  v.  Lindsy,  2 
Hill  (S.  Car.)  Ch.  542. 

4.  Torrey  v.  Torrey,  14  N.  Y.  430; 
Brown  v.  Lindsy,  2  Hill  (S.  Car.) 
542;  Worthington  v.  Young,  6  Ohio 
313. 

6.  Trout  v.  McDonald,  83  Pa.  St. 
144;  Wotton  v.  Hele,  2  Saund.  180. 

6.  Jackson  v.  Holloway,  7  Johns. 
(N.  Y.)  81. 

7.  Worthington  v.  Young,  6  Ohio 
313;  Trout  v.  McDonald,  83  Pa.  St. 

^ut  it  seems  that  there  are  de- 
cisions contrary  to  this  rule.  Jackson 
v.  Holloway,  7  Johns.  (N.  V.)  81; 
Jackson  v.  Sears,  10  Johns.  (N.  Y.)  435; 
Jackson  t».  Stevens,  16  Johns.  (N.  Y.) 
110;  Jackson  v.  Cairns,  20  Johns.  (N. 
Y.)  301;  Doe  v.  Howland,  8  Cow.  (N. 
Y.)  277. 

8.  Swain  v.  Holman,  Hoff.  (N.  Y.) 
204;  Baxter  v.  Smith,  6  Binn.  (Pa.)  427. 

9.  Child  v.  Sampson,  117  Mass.  62; 
Dentzel  v.  Waldie,  30  Cal.  139. 
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to  join  in  a  lease  with  the  wife,1  while  in  others  it  is  necessary* 
In  order  to  lease  a  homestead  it  is  necessary,  in  Kansas,  to  ob- 
tain the  wife's  consent.3 

ZE  Leases  by  Agents. — A  lease  by  a  properly  authorized 
agent  in  the  name  of  his  principal  binds  the  principal.  But  the 
•authority  must  be  strictly  followed.4 

The  lease  must  purport  to  be  executed  for  and  on  behalf  of  the 
principal.5 

A  lease  in  the  name  of  the  agent  cannot  be  made  the  lease  of 


1.  Ackley  v.  Westervelt,  86  N.  Y. 
44S;  Westervelt  v.  Ackley,  62  N.  Y. 
50S;  Mason  v.  Scott,  55  N.  Y.  247; 
Frecking  v.  Rolland,  53  N.  Y.  422; 
Prevot  v.  Lawrence,  51  N.  Y.  219; 
Warren  v.  Wagner,  75  Ala.  188; 
Worthington  v.  Cooke,  52  Md.  297; 
State  v .  Hayes,  59  N.  H.  450;  Albin  v. 
Lord,  39  N.  H.  196;  Bank  of  America 
v.  Banks,  101  U.  S.  240;  Sullivan  v. 
Barry,  46  N.  J.  L.  1;  Stall  v.  Fulton, 
.30  N.J.  L.  430. 

2.  Emmett  v.  Hays,  89  111.  11;  Mel- 
ley  v.  Casey,  99  Mass.  241;  Miller  v. 

Hine,  13  Ohio  St.  565;  Worthington  v. 

Young,  6  Ohio  313;  Thordell  v.  Morri- 
;son.  25  Pa.  St.  326;  Shinn  v.  Holmes, 

25  Pa.  St.  142;  Peck  v.  Ward,  18  Pa. 

St.  506;  DeWolf  v.  Martin,  12  R.  I. 

533- 

3.  Coughlin  v.  Coughlin,  26  Kan.  1 16. 
See  generally  Homestead,  vol.  9, 

p.  475,  480. 

4.  In  general,  an  authority  must  be 
strictly  pursued  in  order  to  bind  the 
principal;  but  whatever  may  be  the 
form  or  manner,  it  will  bind  the  princi- 
pal if  such  be  the  certain  and  obvious 
intention  of  the  parties.  The  authority 
must  be  strictly  followed  in  all  matters 
•of  substance;  but  the  whole  instrument 
will  be  considered,  in  order  to  ascertain 
the  intention  of  the  parties  and  the  ex- 
tent of  the  authority.  Pars.  Mer.  Law. 
143;  Long  v.  Colburn,  11  Mass.  97; 


Townshend  v.  Hubbard,  4  Hill  (N.  Y.) 
•357>  Munn  v.  Comm.  Co.,  15 
(N.  Y.)  44;  Pickering  v.  Rusk,  14 


Johns. 


East.  38. 

If  the  agent  in  making  a  lease,  acts 
in  good  faith,  and  although  he  may  ex- 
ceed his  authority,  he  will  not  be  per- 
sonally liable.  It  is  only  when  he  pro- 
fesses to  have  a  power  that  he  does  not 
possess  that  he  is  liable.  And  if  the 
party  contracting  with  him  takes  a 
•contract  in  excess  of  his  authority,  he 
must  suffer  the  consequence  himself. 
Sinclair  v.  Jackson,  8  Cow.  (N.  Y.) 
•543- 


An  agent  is  only  bound  by  his  in- 
structions as  he  understood  them,  un- 
less there  is  fraud,  or  some  fault  on  his 
part  in  not  comprehending  them,  and 
in  the  absence  of  all  proof  he  will  not 
be  presumed  to  be  in  fault  in  not  prop- 
erly comprehending  his  instructions  to 
their  full  extent,  particularly  if  such  in- 
structions were  given  orally,  or  if  in 
writing,  if  they  were  susceptible  of  such 
a  construction  as  he  put  upon  them. 
Pickett  v.  Pearson.  17  Vt.  470.  But  if 
the  agent  is  guilty  of  any  fraud,  or  if 
fraud  is  fairly  inferrible  from  the  cir- 
cumstances, the  principal  will  not  be 
bound.  Proudfoot  v.  Wightman,  78 
I"-  553- 

There  would  seem  to  be  no  doubt 
that  if  a  real  estate  or  other  agent  was 
directed  by  his  principal  to  let  the 
premises  to  a  responsible  tenant,  he 
would  be  bound  to  exercise  such  dili- 
gence in  ascertaining  the  responsibility 
of  a  tenant  as  a  prudent  man  would 
employ  in  his  own  affairs.  Hemenway 
v.  Hemenway,  5  Pick.  (Mass.)  389; 
Moore  v.  Gholson,  34  Miss.  372;  An- 
thony v.  Smith,  9  Humph.  (Tenn.) 
508;  upon  the  principle  that  an  agent 
for  hire,  even  without  specific  instruc- 
tions, is  bound  to  observe  all  the  pre- 
cautions ordinarily  pursued  in  the  par- 
ticular business,  and  according  to  the 
usages  of  the  place  and  circumstances. 
Redfield  v.  Davis,  6  Conn.  439;  Hill  v. 
White,  II  La.  An.  170;  Wright  v.  R. 
Co.,  16  Ga.  38;  Hall  v.  R.  Co.,  15 
Md.  362;  Adams  v.  Capron,  21  Md.  186; 
Babcock  v.  Orbison,  25  Md.  75. 

0.  A  lease  under  seal,  executed  by 
an  agent  as  lessee  in  his  individual 
name,  and  which  does  not  purport  to 
be  executed  on  behalf  of  the  principal, 
is  not  binding  upon  the  latter,  although 
the  fact  of  the  agency  is  recited  therein, 
and  although  it  appears  by  extrinsic 
evidence  that  the  lessee  acted  as  agent, 
the  instrument  can  only  be  enforced 
against  the  party  who  appears  upon 
the  face  of  it  to  be  the  covenantor. 
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his  principal  by  adding  to  his  signature  the  word  "  agent."  1 
If  the  agent  exceeds  his  authority  by  executing  a  lease  for  a 

longer  term  than  he  has  authority  to,  in  equity  it  will  be  a  good 

lease*  for  the  term  for  which  he  has  authority  to  make  it.* 

The  authority  to  make  a  parol  lease  or  an  agreement  for  a 

written  lease  under  seal  to  be  executed  by  the  principal  need  not 

be  in  writing.8 

But  in  order  to  make  a  lease  under  seal,  signed  by  an  agent,  ef- 
fective, his  authority  must  be  under  seal,4  unless  it  be  executed 
in  the  presence  and  by  the  assent  of  the  principal,5  or  must  be 
ratified  by  the  principal.6  The  authority  of  the  agent  may  be 
shown  by  a  subsequent  ratification.'  And  the  ratification  relates 
back  to  the  original  transaction.8  A  principal  may  ratify  the 
acts  of  the  agent  and  make  good  the  lease,  although  the  agent 
may  have  exceeded  his  authority  or  acted  entirely  without  au- 
thority.9 Acts,  however,  done  by  the  principal  in  ignorance  of 
the  facts  cannot  amount  to  a  ratification.10 


Kiersted  v.  Orange  etc.  R.  Co.,  69  N. 
Y.  343- 

1.  Seyfert  v.  Bean,  83  Pa.  St.  450; 
Grau  v.  McVicker,  8  Biss.  (U.  L.)  13; 
Seaver  v.  Coburn,  io  Cush.  (Mass.) 
324;  Schaefer  v.  Henkle,  7  Abb.  (N. 
Y.)  N.  C.  1;  s.  c,  75  N.  Y.  378; 
Borcherling  v.  Katz,  37  N.  J.  Eq.  150; 
Kiersted  v.  Orange  etc.  R.  Co.,  69  N. 
Y.  343. 

3.  Perry  v.  Bowen,  Nels.  87;  Alex- 
ander v .  Alexander,  2  Ves.  644. 

3..  Brown  v.  Eaton,  21  Minn.  409; 
Coles  v.  Trecothick,  9  Ves.  250;  Dyas 
v.  Cruise,  2  Jan.  &  Lat.  461;  Champlin 
v.  Parish,  11  Paige  Ch.  (N.  Y.)  406. 

Statute  of  Frauds. — A  written  lease 
of  land  for  four  years  executed  by  an 
agent,  whose  authority  is  given  by 
parol,  is  not  void  by  the  statute  of 
frauds  of  Illinois.  Lake  v.  Campbell, 
18  111.  106. 

4.  Biedler  v.  Fish,  14  III.  App  29; 
Harrison  v.  Jackson,  7  Term  Rep.  J07; 
Speiglitz  v.  Eggington,  Holt  N.  P.  141. 

An  agent  in  order  to  make  a  lease 
under  seal  must  be  authorized  under 
6eal,  or  to  the  demise  of  any  in- 
corporeal hereditament  which  cannot 
be  granted  otherwise  than  by  deed. 
Taylor's  Landlord  &  Tenant  107; 
Blood  v.  Goodrich,  9  Wend.  (N.  Y.) 
68;  Cooper  v.  Rankin  5  Binn.  (Pa.) 
613;  Plummer  v.  Russell,  2  Bibb  (Ky.) 
174;  Banorgee  v.  Hovey,  5  Mass.  11; 
McWhorten  v.  McMahan,  10  Paige 
(N.  Y.  )  386. 

A  lease  for  three  years  from  a  time 
subsequent  to  the  time  it  was  made, 


signed  and  sealed  by  the  lessee,  and 
signed  by  one  as  agent  for  the  lessor, 
he  affixing  a  seal  to  the  lessor's  name 
without  any  authority  in  writing  to 
execute  the  said  lease,  which  lease  was 
never  accepted  or  ratified  in  writing 
by  the  lessor,  vests  no  certain  term  in 
the  lessee;  he  holds  only  an  estate  at 
will.  Jennings  v.  McComb,  112  Pa. 
St.  518. 

See  generally  Agency,  vol.  I,  p.  337. 

8.  Gardner  v.  Gardner,  5  Cush. 
(Mass.)  483;  Wood  v.  Goodridge,  6 
Cush.  (Mass.)  120. 

6.  If  the  principal  acquiesce  in  what 
the  agent  has  done,  if  he  has  knowl- 
edge of  what  the  agent  has  done,  it  will 
be  a  ratification  of  the  acts  of  the  agent 
by  the  principal.  Amory  v.  Hamilton. 
17  Mass.  103;  Kingman  v.  Pierce,  17 
Mass.  247;  Wilks  v.  Back,  2  East  142; 
Bogart  v.  DeBussy,  6  Johns.  (N.  Y.) 
94;  McClain  v.  Doe,  5  Ind.  237. 

7.  Townsend  v.  Inglis,  Holt  N.  P. 
278;  Haughton  v.  Ewbank,  4  Camp. 
88;  Brehn  v.  Jersey  City  F.  Co.,  38  N. 
J.  L.  74. 

8.  Lawrence  v.  Taylor,  5  Hill.  113; 
Frost  v.  Deering,  21  Me.  156. 

9.  Powell  v.  Gossom,  18  B.  Mon. 
(Ky.)  179;  Hall  v.  Vanness,  49  Pa.  St. 

t57 ;  Adams  v.  Power,  52  Miss.  SjS: 
rons  v.  Reyburn,  1 1  Ark.  378;  Bra-.'g 
v.  Fessenden,  11  III.  544;  Wisconsin 
Bank  v.  Morley,  19  Wis.  62;  Haynes 
v.  Seachrest,  13  Iowa  455;  Odiorne  r. 
Maxcy,  13  Mass.  17S;  Goodell  1: 
Woodruff,  20  111.  192. 

10.  Lester  v.  Kinne,  37  Conn.  9. 
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If  the  principal,  after  being  notified  of  the  terms  of  the  lease, 
fails  to  repudiate  it,  this  would  be  construed  to  be  an  acquiescence 
in  the  terms  and  conditions  of  the  lease.1 

If  it  be  necessary  to  record  a  lease,  the  power  of  an  agent  to 
make  it  must  also  be  recorded.* 

Authority  to  collect  rent  does  not  give  an  agent  authority  to 
make  a  lease.* 

An  agent  may  act  for  both  lessor  and  lessee,  and  claim  com- 
pensation from  each.* 

XTTT,  Corpobatioh  Leases — 1.  Private  Corporations.6 — A  corpora- 
tion may  lease  its  property  for  any  purpose  consistent  with  its 
charter,  or  may  hold  under  a  lease  premises  necessary  for  its 
use.6 

A  lessee  of  a  corporation  cannot  deny  the  authority  of  the  cor- 
poration to  make  a  lease.* 

An  execution  of  a  lease  by  an  officer  of  a  corporation  in  his 
own  name  for  the  company  will  be  a  good  execution  by  the 
company.8 

A  lease  by  a  railroad  company  does  not  pass  its  corporate 
franchises.* 

The  rights  of  the  stockholders  or  lienholders  must  not  be  vio- 
lated in  the  making  of  a  lease  or  a  contract  for  a  lease.10 

6.  Baltimore  etc.  Steamboat  Co.  v. 
McCutcheon,  13  Pa.  St.  13:  Jesus  Col- 
lege v.  Gibbs,  1  Younge  &  C.  Ex.  145; 
Ecker  v.  Chicago  etc.  R.  Co.,  8  Mo. 
App.  223;  Crawford  v.  Longstreet,  43 
N.J.  L.  325;  Phillip  v.  Aurora  Lodge, 
87  Ind.  $05;  Central  R.  Co.  v.  Macon, 
43  Ga.  605;  Fisher  v.  New  York  Cen- 
tral etc.  R.  Co.,  46  N.  Y.  644. 

Lease  to  Club. — A  lease  to  a  club  is 
not  affected  by  the  incorporation  of  the 
club.  Alexander  v.  Tolleston  Club, 
no  IH.65. 

7.  Congregational  Society  of  New- 
port v-  Walker,  18  Vt.  600;  Grammar 
School  v.  Burt,  11  Vt.  632;  Whitney  v. 
Robinson,  53  Wis.  309;  Clark  v.  Gor- 
don, 121  Mass.  330. 

8.  N.  W.  Distilling  Co.  v.  Bryant, 
69  111.  658;  Carroll  v.  St.  John's  Soc, 
125  Mass.  565;  Cohn  v.  Borst,  36  Hun 
(N.  Y.)  562. 

9.  Fisfier  v.  New  York  Cent.  etc.  R. 
Co.,  46  N.  Y.  644. 

See  also  Franchises,  vol.  8,  p. 
6344. 

10.  Commre.  Tippecanoe  Co.  v.  La- 
fayette etc.  R.  Co.,  50  Ind.  85;  Brewer 
v.  Boston  Theater,  104  Mass.  378; 
Peters  v.  Lincoln  etc.  R.  Co.,  2  Mc- 
Crarv  (U.  S.)  275;  Farmers'  etc.  Co.  v. 
St.  Joseph  etc.  R.  Co.,  1  McCrary  (U. 
S.)  247;  Phillips  v.  Eastern  R.  Co.,  138 
Mass.  122. 


In  order  to  make  a  ratification  bind- 
ing upon  the  principal,  he  must  have 
knowledge  of  the  material  facts.  Mapp 
v.  Phillips,  32  Ga.  72;  Seymour  v. 
Wyckoff,  10  N.  Y.  213;  Dickinson  v. 
Conway,  12  Allen  (Mass.)  487;  Fletcher 
v.  Dysart  9  B.  Mon.  (Ky.)  413;  Tid- 
rick  v.  Rice,  13  Iowa  214;  Burgess  v. 
Harris,  47  Vt.  322;  Meehan  v.  For- 
rester, 52  N.  Y.  277;  Chapman  v.  Lee, 
47  Ala.  143;  Hammond  v.  Hannin,  21 
Mich.  374;  Wright  v.  Burbank,  64  Pa. 
St.  247;  Gulick  v.  Grover,  33  N.  J.  L. 
463;  Vincent  v.  Rather,  31  Tex.  77; 
Drakeley  r.Gregg.S  Wall.  (U.  S.)  242; 
Williams  v.  Storm.  6  Coldw.  (Tenn.) 
203. 

1.  Kehlor  v.  Kemble,  26  La.  An. 
.713;  Farwell  v.  Howard,  26  Iowa  381; 
Searing  v.  Butler,  69  111.  575;  White- 
head v.  Wells,  29  Ark.  99;  Mining  Co. 
v.  Bank,  2  Cal.  T.  278;  Bredin  v.  Du- 
barry,  14  S.  &  R.  (Pa.)  27;  Hawkins  v. 
Lange.  22  Minn.  557;  Meyer  v.  Mor- 
gan, 51  Miss.  21;  Saveland  v.  Green, 
40  Wis.  431 ;  Kelsey  v.  National  Bank 
etc.  69  Pa.  St.  426. 

a.  Stewart  v.  Hall,  3  B.  Mon.  (Ky.) 
220. 

3.  Indianapolis  etc.  Union  v.  Cleve- 
land etc.  R.  Co.,  45  Ind.  281. 

4.  Herman  v.  Martineau,  1  Wis.  151. 

5.  See  generally  Corporations, 
vol.  4,  p.  219. 
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A  railroad  company  cannot  lease  its  road,  nor  can  it  accept  a 
lease,  except  when  authorized  by  statute.1 

A  lease  for  private  purposes  by  a  railroad  company  of  property 
held  for  railroad  purposes  by  right  of  eminent  domain  would  not 
be  a  good  lease.8 

A  lease  is  not  invalidated  by  mistake  in  name  of  corporation.8 

2.  Municipal  Corporations. — A  municipal  corporation  must,  com- 
ply strictly  with  the  statute  or  municipal  charter  in  making  or 
taking  a  lease.4 

In  order  to  hold  a  municipal  corporation  for  rent,  it  must  have 
had  the  power  to  take  the  lease.5  But  a  tenant  of  a  corporation 
which  has  power  to  make  a  lease  will  be  liable  for  rent  for  use 
and  occupation,  although  the  statute  has  not  been  strictly  com- 
plied with  on  the  part  of  the  lessor.6 

XIV.  Leases  by  Exectjtobs  akd  Adkisibteatoks. — If  the  will 
empowers  an  executor  to  make  a  lease,  he  may  do  so  even  before 
the  will  is  proven.7  But  an  administrator  has  no  such  authority 
until  his  letters  are  issued.8 

It  is  not  proper  to  join  the  administrator  with  the  heirs  in  a 
suit  for  rent.® 

An  executor  has  no  power  to  collect  rents  except  he  be  em- 
powered by  the  will,  and  an  administrator  has  no  such  power  ex- 
cept he  receive  the  same  by  statute,10  except  rent  accruing  before 
death  of  deceased,  and  except  rents  accruing  under  a  sublease  of 
a  term  of  years.11 

XV.  Leases  by  Trustees. — Several  trustees  having  joint  au- 
thority must  act  together,  and  a  lease  by  part  of  them  is  void.1* 

In  order  to  make  a  lease,  by  a  beneficiary,  binding,  the  trustee 
must  join  therein.18 

XVI.  Leases  by  Guabdian.14 — It  is  not  only  the  duty  of  the 

1.  Wasmer  t'.  Delaware  etc.  R.  Co.,  5.  Boiler  v.  Mayor  of  N.  Y.,  40  N> 
80  N.  Y.  212;  Abbott  v.  Johnstown  etc.  Y.  Sup.  Ct.  523;  Zottman  v.  San 
R.  Co.,  80  N.  Y.  27;  Dinsmore  v.  At-    Francisco,  20  Cal.  96. 

lanticetc.  R.  Co.,  46  How.  Pr.  (N.  Y.)      6.  Eastham  v.  Anderson,  119  Mass.. 

193;  Peters  v.  Lincoln  etc.  R.  Co.,  2  Mc-  526;  Wilson  v.  Trustees  of  No.  16,  8- 

Crary  (U.  S.)  275;  Ohio  etc.  R.Co.  v.  Ohio  174. 

Indianapolis  etc.  R.  Co.,  5  Am.  Law      7.  Bendall  v.  Summerset,  2  Black. 

Rep.,  N.  S.  733;  Freeman  v,  Minn.  etc.  W.  694;  Hudson  v.  Hudson,  1  Atk.  460. 
R.  Co.,  28  Minn.  443;  Middlesex  R.      8.  Waukford  v.  Waukford,  1  Salk. 

Co.  v.  Boston  etc.  R.  Co.,  115  Mass.  311. 

347;  Thomas  v.  West  Jersey  R.  Co.,      9.  O'Bannon  v.   Roberts,  2  Dana 

101  U.  S.  71;  Pennsylvania  R.  Co.  v.  (Ky.)  54. 

St.  Louis  etc.  R.  Co.,  118  U.  S.  290.  10.  Betts  v.  Beits,  4  Abb.  N.  C.  (N. 

See  generally  Franchises,  vol.  8,  Y.)  317;  Shillingford  v.  Good,  95  Pa. 

p.  635  et  seq.  St.  25;  Harkins  v.  Pope,  10  Ala.  493. 

2.  Proprietors  of  Locks  etc.  v.  11.  Williamson  v.  Richardson,  6  Mon. 
Nashua  etc.  R.  Co.  104  Mass.  1.  (Ky.)  603;  Drew  v.  Bayley,  2  Sev.  100; 

8.  Douglas  v.  Branch  Bank  of  Mo-  Bowlerf .  Erhard,  1  Clev.  Law  Rep.  173. 
bile,  19  Ala.  659.  13.  Sinclair  v.  Jackson,  8  Cow.  (X. 

4.  Taylor  v.  Beebe,  3  Rob.  (N.  Y.)  Y.)  544. 
262;  Starin  v.  Mayor,  42  Hun  (N.  Y.)      18.  Malpas  Ackland,  3  Russ.  273. 
549;  San  Francisco  etc.  R.  Co.  v.  Oak-      14.  See  generally  Guardian  axi> 

land,  43  Cal.  502.  Ward,  vol.  9,  p.  115. 
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guardian  to  lease  his  ward's  land,  but  if  he  neglects  so  to  do,  and 
a  loss  arises  to  the  ward's  estate,  the  guardian  is  responsible.1 

The  authority  of  the  guardian  in  most  States  continues  until 
the  ward  becomes  of  lawful  age* 

The  rent  may  be  payable  either  to  the  ward  or  the  guardian, 
but  in  either  case  it  may  be  paid  to  the  guardian.3 

If  a  guardian  in  his  representative  capacity  makes  a  covenant 
which  he  has  no  right  to  make,  and  which  is  not  binding  on  his 
ward,  he  is  personally  bound  to  make  it  good.4 

The  interest  of  the  guardian  is  such  that  he  cannot  make  a 
lease  of  his  ward's  land  to  himself.6 

A  natural  guardian  has  no  authority  to  make  a  lease.' 

The  lease  of  a  guardian  is  terminated  by  the  death  of  his 
ward,  and  if  the  lessee  has  paid  rent  in  advance,  such  portion 
thereof  paid  for  a  term  unexpired  may  be  recovered  back  from 
the  heirs  of  the  deceased  ward.* 

XVII.  Pabthebshtp  Leases. — The  covenants  of  a  lease  by  a 
firm  are  joint  and  several,  and  each  individual  is  personally  liable 
thereon.8  And  a  lease  to  a  partner  for  the  use  of  the  partnership 
makes  the  leasehold  estate  partnership  property.® 

One  partner  may  bind  the  firm  by  a  contract  for  a  lease,  of 
premises  occupied  by  the  firm.10 

If  one  or  more  members  of  a  firm  retire  therefrom,  and  the 
remaining  members  form  a  new  firm  with  others,  and  a  new  lease 
is  made  under  a  covenant  in  the  old  lease  for  renewal,  the  retiring 

1.  Hughes'  Minors'  App.,  53  Pa.  St.  and  Maryland,  it  is  held  that  the 

500;  Campau  v,  Shaw,  15  Mich.  226;  father,  as  natural  guardian  of  an  infant, 

Thackray's  Appeal,  75  Pa.  St.  132.  has  no  authority  to  make  a  lease  of  the 

3.  In  re  Nicoll,  1  Johns.  (N.  Y.),Ch.  infant's  land.   May  v.  Calder,  2  Mass. 

25;  Matter  of  Dyer,  5  Paige  (N.  Y.)  5^;  Anderson  v.  Darby,  1  Nott  &  McC. 

Ch.  534;  Putnam  v.  Ritchie,  6  Paige  (S.  Car.)  360;  McGruder  v.  Peter,  4 

(N.  Y.)  Ch.  390;  Emerson  v.  Spicer,  46  Gill  &  J.  (Md.)  323. 

N.  Y.  594;  Ros6  v.  Gill,  1  Wash.  6.  May  v.  Calder.  2  Mass.  55;  Ross 


(Va.)  90.  v.  Cobb,  9  Yerg.  (Tenn.)  463;  Keeler 

—  '  '  t,  21  Vt.  __ 

Payne  v.  Stone,  15  Miss.  367.  7.  Campau  v.  Shaw,  15  Mich.  22$; 


8.  Ross  v.  Gill,  1  Wash.  (Va.)  90.  v.  Fassett,  21  vt.  539;  Anderson  v. 
4.  Mason  v.  Caldwell,  to  111.  196;    Darby,  1  Nott  &  McC.  (S.  Car.)  36 


If  a  guardian  required  by  statute  to  Balder  v.  Blackborn,  Brownl.  79;  Welles 

make  leases  under  authority  of  court  v.  Cowles,  4  Conn.  189. 

makes  a  lease  without  such  authority  A  lease  by  the  guardian  of  a  minor 

there  are  no  implied  covenants  arising  for  a  term  beyond  the  term  of  guardian- 

from  the  words  "demise"  and  "lease.  ship  is  not  void  after  the  ward  comes  of 

Webster  v.  Conley,  46  111.  13.  age,  but  voidable  only;  and  such  lease 

5.  Cayley  v.  O'Neill,  1  Lans.  (N.  may  be  confirmed  by  the  ward,  either 

Y.)  214.  by  parol  or  any  act  equivalent  to  an 

In  Massachusetts,  a  guardian  has  no  affirmance,  as  the  acceptance  of  rent, 

interest  in  the  ward's  property,  but  a  VanDoren  v.  Everitt,  5  N.  J.  L.  460. 

naked  power  only.    Hicks  v.  Chapman,  8.  Dunn  v.  Jaffrey,  36  Kan.  408. 

10  Allen  (Mass.)  463.    But  he  may  9.  Johnson  v.  Hartshorn,  52  N.  Y. 

make  a  lease  in  his  own  name  of  the  173;   Betts  v.  June,  51  N.   Y.  274; 

ward's  property  mutually  binding  on  Eaton's  Appeal,  66  Pa.  St.  483;  Nixon 

himself  and  the  lessee.    Hicks  v.  Chap-  v.  Champion,  29  Leg.  Int.  (Pa.)  76; 

man,  10  Allen  (Mass.)  463;  Mansur  v.  Boone  v.  Sirrine,  38  Ga.  121. 

Pratt,  101  Mass.  60-62.  10.  Holbrook   v.  Chamberlin,  iif> 

In  Massachusetts,  South  Carolina  Mass.  155. 
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members  of  the  old  firm  are  not  liable  after  expiration  of  the 
original  term.1 

If  one  partner  executes  a  chattel  mortgage  upon  his  interest 
in  the  partnership  property,  the  mortgagee  will  take  his  interest 
in  the  partnership  subject  to  the  partnership  liabilities  including 
rent.* 

A  renewal  of  a  lease  procured  secretly  by  one  member  of  a 
partnership  will  be  held  in  trust  for  the  benefit  of  the  firm.3 

XVTEI.  Tevavts  nr  ComtOH.4 — If  a  lease  is  made  by  joint  or 
tenants  in  common,  having  a  joint  possession,  an  action  for  rent 
should  be  joint,  unless  the  lease  provides  for  the  payment  to  each 
tenant  in  common  severally  a  specified  proportion  of  the  rent.8 
If  the  demise  is  not  joint,  they  should  sue  separately.6 

If  one  joint  lessor  dies,  the  right  of  action  upon  covenants  in 
the  lease  passes  to  the  other  lessor,  and  not  to  the  administrator 
of  the  deceased  lessor.* 

One  tenant  in  common  cannot  bind  the  others  by  a  lease  of  the 
whole  premises.8 

But  a  lease  from  one  will  extend  over  the  whole  premises  unless 
the  others  make  objection  to  such  lease.* 

If  one  co-lessee  obtains  a  renewal  of  a  lease  by  authority  from 
the  other  co-lessees,  and  takes  it  in  his  own  name,  he  will  hold  it 
as  trustee  for  the  benefit  of  the  others.10 

XIX.  COKDiTioirs  aid  Covehamw—  1.  Conditions. — A  condition 
is  a  qualification  in  a  lease  whereby  the  leasehold  estate  may  be  en- 
larged or  defeated  upon  an  uncertain  event,  and  may  be  distin- 
guished from  a  covenant  from  the  fact  that  it  is  binding  upon 
both  parties.11 

2.  Condition  Precedent. — A  condition  precedent  is  one  to  be  per- 
formed before  the  leasehold  estate  can  vest.1*  But  if  the  per- 
formance is  impossible  or  unlawful,  no  estate  will  vest  under  the 
condition.13 


1.  James  v.  Pope,  19  N.  Y.  324. 
3.  Receiver,  etc.  v.  Godwin,  5  N.  J. 
Eq-  334- 

3.  Mitchell  v.  Reed,  61  N\  Y.  123; 
Struthers  v.  Pearce,  51  N.  Y.  357; 
Betts  v.  June,  51  N.  Y.  274;  Holridge 
v.  Gillespie,  2  Johns.  (N.  Y.),  Ch.  30; 
Phyfe  v.  Wardell,  5  Paige  (N.  Y.)  268. 

4.  See  Generally  Joint  Tenants 
and  Tenants  in  Common. 

5.  Dorset  v.  Grav,  98  Ind.  273;  Cobb 
v.  Kidd,  19  Blatchf.  (L*.  S.)  560;  Wein- 
stein  v.  Harrison,  66  Tex.  546;  Salis- 
bury v.  Shirley,  66  Cal.  224;  Tylee  v. 
McLean,  10  Wend.  (N.  Y.)  374.  See 
Griffin  v.  Clark,  33  Barb.  (N.  Y.)  46; 
Stevens  v.  Raab,  9  Mo.  App.  573;  Gray 
v.  Johnson,  14  N.  H.  414;  Bowis  v. 
Smith,  5  Barn.  &  Adol.  850. 

Wood  v.  Montgomery,  60  Ala. 


500;  Wilkinson  v.  Hall,  1  Bing.  (N. 
Car.)  713;  Cutting  v.  Derby,  2  Black. 
W.  1077. 

7.  Salisbury  v.  Shirley,  66  Cal.  224; 
Fesmire  v.  Brock,  25  Ark.  20'. 

8.  Tainter  v.  Cole,  120  Mass.  162; 
Rising  f.  Stannard,  17  Mass.  282;  Mursy 
v.  Holt,  24  N.  H.  248;  Tiepping  v.  Rob- 
bins,  64  Wis.  546. 

9.  Austin  v.  Ahearne,  61  N.  Y.  6. 

10.  Burrell  v.  Bull,  3  Sandf.  (N.  Y.) 
Ch.  15;  Willink  v.  Vanderveer,  1  Barb. 
(N.  Y.)  599. 

11.  Langley  v.  Ross,  55  Mich.  163. 

12.  Van  Home  v.  Dorrance,  2  Dall. 
(U.  S.)  304. 

18.  Taylor  v.  Mason,  9  Wheat  (U.  S.) 
325;  Williams  v.  Fry,  2  Lev.  21;  Moak- 
ley  v.  Riggs,  19  Johns.  (N.  Y.)  71; 
Taylor  v.  Bullen,  6  Cow.  (N\  Y.)  627. 
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If  the  landlord  agrees  to  make  certain  improvements  before 
the  term  shall  begin,  this  is  a  condition  precedent  to  the  begin- 
ning  of  the  term.1  But  the  lessee  in  order  to  claim  it  as  such 
must  not  take  possession .  until  such  condition  is  performed.* 
And  placing  the  lessee  in  possession  is  a  condition  precedent  to 
his  liability  for  rent.* 

3.  Condition  Subsequent — A  condition  subsequent  is  a  condition 
the  failure  or  nonperformance  of  which  defeats  the  estate.4 

A  lease  may  provide  for  termination  upon  breach  of  condition 
subsequent,  without  a  clause  of  re-entry,  and  in  such  case  it  will 
terminate  at  that  time.5  But  if  there  is  a  clause  of  re-entry,  the 
term  does  not  end  until  such  re-entry.*  An  assignee  of  the  les- 
sor's interest  may  enter  and  determine  the  estate  upon  a  breach 
of  a  condition  subsequent.T 

If  a  condition  subsequent  is  impossible  or  unlawful  or  against 
public  policy,  it  is  void  and  does  not  limit  the  estate.8 

4.  Express  Covenants  by  Lessors — (a)  What  Is  a  Covenant.* — A 
covenant  in  a  lease  is  a  stipulation  that  a  certain  thing  has,  or  has 
not  been,  or  shall  or  shall  not  be,  done.10  Or  it  may  properly  be 
said  to  be  an  agreement  of  the  parties  under  seal.11 

Each  covenant  belongs  only  to  the  party  who  is  to  perform  it, 
and  it  must  be  taken  as  his  language,  but  a  covenant  in  a  lease 
may  be  a  covenant  of  both  parties.18 

No  formal  or  technical  words  are  necessary  for  the  purpose  of 
making  a  covenant.18    It  is  sufficient  if  enough  can  be  gathered 


1.  Couch  v.  Ingersoll,  2  Pick.  (Mass.) 
300;  Tilleston  v.  Newell,  13  Mass.  410; 
Goodwin  v.  Holbrook,  4  Wend.  (N.  Y.) 
377;  Thompson  v.  Gray,  2  Stew.  &  P. 
(Ala.)  60;  Craddock  v.  Aldridge,  2 
Bibb  (Ky.)  15. 

a.  Wright  v.  Lattin,  38  111.  293;  Tay- 
lor v.  Chase,  18  La.  88. 

S.  Wood  v.  Hubbell,  5  Barb.  (N.  Y.) 
601;  Mason  v.  Seitz,  36  Ind.  516. 

4.  Wells  v.  Smith,  2  Edw.  (N.  Y.) 
Ch.  78. 

5.  Sheaffer  v.  Sheaffer,  37  Pa.  St.  525; 
Kenrick  v.  Sfnick,  7  Watts  &  S.  (Pa.) 
41 ;  Parmelee  v.  Oswego  etc.  R.  Co.,  6 
N.  Y.  74;  Kenner  v.  Am.  Contract  Co., 
9  Bush  (Ky.)  202. 

6.  Stuyvesant  v.  Davis,  9  Paige  (N. 
Y.)  427;  Meni  v.  Rathbone,  21  Ind.  454; 
Jones  v.  Carter,  15  M.  &  W.  718;  Doe 
v.  Birch,  1  M.  &  W.  402;  Dakin  v.  Cope, 
2  Russ.  174. 

7.  Stockbridge  Iron  Co.  v.  Cone  Iron 
Works,  102  Mass.  80. 

8.  People  v.  Manning,  8  Cow.  (N. 
Y.)  297;  McLachlan  v.  McLachlan,  9 
Paige  (Mass.)  534;  Merrell  v.  Emery, 
to  Pick.  (Mass.)  507;  Patterson  v.  Don- 
ner,  48  Cal.  369;  Holland  v.  Bouldin,  4 


B.  Mon.  (Ky.)  150;  Mitchell  v.  Rey- 
nolds, 1  P.  Wms.  189. 

9.  See  also  generally  Covenant, 
vol.  4,  p.  463,  and  Implied  Cove- 
nants, vol.  9,  p.  960. 

10.  Wood's  Landlord  &  Tenant,  par. 
3<M- 

11.  Randall  v.  Lynch,  2  East  182. 

13.  Beckwith  v.  Howard,  6  R.  I.  1; 
Olcott  v.  Dunklee,  16  Vt.  478. 

13.  Davis  v.  Lyman,  6  Conn.  249;  Bull 
v.  Follett,  5  Cow.  (N.  Y.)  170;  Lant  v. 
Norris,  1  Burr.  290. 

The  law  requires  no  set  form  of  words 
to  create  a  covenant.  It  is  enough  if 
the  language  of  a  sealed  instrument  is 
such  as  to  show  that  the  parties  thereto 
have  assented  to  the  performance  or 
forbearance  of  a  future  act.  Marshall 
v.  Craig,  1  Bibb  (Ky.)  379;  Yocum  v. 
Barnes,  8  B.  Mon.  (Ky.)  496;  Hallett 
t\  Wyley,  3  Johns.  (N.  Y.)  44;  Steven- 
son's Case,  1  Leon.  324;  Cannock  v. 
Jones.  3  Exchq.  233;  Wright  v.  Tuttle, 
4  Day  (Conn.)  313;  Jackson  v.  Stewart, 
20 Johns.  (N.  Y.)  85;  Midgett  v.  Brooks, 
12  Ired.  (N.  Car.)  L.  145;  Mitchell  v. 
Hazen,  4  Conn.  495;  Randel  v.  Chesa- 
peake etc.  Canal  Co.,  1  Har.  (Del.)  233; 
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from  the  instrument  to  form  an  agreement  to  do  or  not  to  do  a 
certain  thing.1 

General  covenants  are  qualified  or  restricted  by  a  special  one.* 
No  covenant  can  be  enforced  if  its  meaning  is  uncertain.8 
A  covenant  may  be  dependent  or  independent  of  each  other. 
If  one  covenant  is  the  consideration  for  another,  and  is  to  pre- 
cede it,  they  are  dependent ;  but  if  they  have  no  relations  to  each 
other,  and  may  be  performed  at  different  times,  they  are  inde- 
pendent.4 

St.  Albans  z\  Ellis,  16  East  352;  Hollis 
v.  Carr,  2  Mod.  87;  Comyns'  Digest, 
tit.  Covenant;  Lunt  v.  Norris,  1  Burr. 
290;  Hill  v.  Carr,  1  Ch.  Cas.  294; 
Brett  v.  Cumberland,  Cro.  Jac.  399. 

A  lease  of  a  lot  "with  the  fireproof 
brick  cotton  warehouse  thereon"  is  a 
covenant  that  it  is  fireproof,  especially 
as  it  appears  to  have  been  the  intention 
of  the  parties  to  secure  such  a  ware- 
house. Vaughan  v.  Matlock,  23  Ark.  9. 
But  a  lease  of  a  salt  well  implies  no 
covenant  of  its  capacity.  Clark  v.  Bab- 
cock,  23  Mich.  164. 

1.  Taylor's  Landlord  &  Tenant,  par. 
246,  note  3;  Hallett  v.  Wylie,  3  Johns. 
(N.  Y.)  44;  Hill  v.  Carr,  1  Cas.  in  Ch. 
294;  Randall  v.  Lynch,  12  East  182; 
Chancellor  v.  Poole,  Doug.  766;  John- 
son v.  Bayfield,  1  Ves.  34;  Livingston 
v.  Stickles,  8  Paige  (N.  Y.)  398. 

The  leading  rule  of  construction  al- 
ways is,  that  contracts  are  to  be  ex- 
pounded so  as  to  carry  into  effect  the 
intention  of  the  parties  appearing  on 
the  face  of  the  whole  instrument;  not 
from  particular  expressions,  but  ex 
antecedentibus  et  consequeniibus,  ac- 
cording to  the  reasonable  sense  and 
construction  of  the  words.  Davis  v. 
Lyman,  6  Conn.  249;  Watchmann  v. 
Crook,  s  Gill  &  J.  (Md.)  239. 

The  intention  of  both  parties  must 
be  considered.  Briggs  v.  Vanderbil,  19 
Barb.  (N.  Y.)  222;  Vaughan  v.  Mat- 
lock, 23  Ark.  9;  Sabin  v.  Hamilton,  2 
Ark.  485;  Gaster  v.  Ashley,  I  Ark.  325; 
Foley  v.  Cowgill,  5  Blackf.  (Ind.)  18; 
Waddington  v.  Hill,  18  Miss.  560; 
Knowldon  v.  Leavitt,  121  Mass.  307; 
Shoneberger  v.  Hay,  4  Pa.  St.  132; 
Pavey  v.  Burch,  3  Mo.  447;  Iggulden  v. 
May,"  7  East  241. 

When  written,  the  language  made 
use  of  is  to  govern  if  it  be  clear  and  ex- 
plicit, and  does  not  involve  an  absurdity. 
Buck  v.  Burk,  18  N.  Y.  339.  Particular 
clauses  are  subordinate  to  the  general 
intent.  Decker  v.  Furniss,  14  (N.  Y.) 
615.  A  covenant  cannot  be  controlled 
by  a  verbal  agreement,  but  parol  evi- 


dence of  fraud  or  mistake  in  a  covenant 
is  admissible.  Hustons  v.  Winans,  5 
Wend.  (N.  Y.)  163;  Thomson  r.  White. 
1  Dall.  (U.  S.)  424;  Christ  v.  Diffen- 
bach,  1  S.  &  R.  (Pa.)  464;  McCrae  v. 
Purmort,  16  Wend.  (N.  Y.)  460;  De- 
peyster  v.  Hasbrouck,  u  N.  Y.  582, 
and  independent  collateral  though  con- 
temporaneous agreements  relating  to 
the  same  subject  matter,  may  still  be 
supported;  Church  v.  Brown,  21  N.  Y. 
319,  330;  Ambiguous  expressions  are 
to  be  construed  most  strongly  against 
the  party  using  them.  Bushnell  v.  Pro- 
prietors, 31  Conn.  150;  Alton  v.  111. 
Trans.  Co.,  12  III.  38;  Gaster  v.  Ashley, 
1  Ark.  325;  Watson  v.  Boylston.  5 
Mass.  41 1;'  Mills  v.  Catlin,  22  Vt.  9S; 
Doe  t\  Stevens,  3  Barn.  &  Adol.  303. 
But  if  two  opposite  intentions  are  ex- 
pressed, the  first  in  order  shall  be  pre- 
ferred; or  if  one  of  two  things  is  to  be 
done,  the  option  is  in  the  person  who  is 
to  perform  it.  Shep.  Touch.  166;  Ru- 
berry  v.  Jervoise,  1  T.  R.  229;  Dann  r. 
Spurrier,  3  B.  &  P.  399;  Hover  v.  Clark, 
3  Murph.  (N.  Car.)  169.  Uncertain 
terms,  too,  are  to  be  interpreted  in  the 
sense  in  which  the  promisor  believed  at 
the  time  of  making  it,  that  the  promisee 
understood  it.  Barlow  v.  Scott,  24  N. 
Y.  40;  Mo  watt  v.  Londesborough,  3 
Ellis  &  B.  307. 

3.  Secklemore  v.  Thistleton.  6  Maule 
&  S.  9. 

8.  Kling  v.  Dress,  5  Rob.  (N.  Y.)  521. 

4.  Heine  v.  Treadwell,  72  Cal.  217; 
Dakin  v.  Williams,  11  Wend.  (N*.  Y.) 
67;  Grant  v.  Johnson,  1  Seld.  (N.  Y.) 
247;  Parker  v.  Parmele,  20  Johns.  (N. 
Y.)  130;  Heard  v.  Wadham,  1  East  629; 
Couch  v.  Ingersoll,  2  Pick.  (Mass.)  300; 
Tileston  v.  Newell,  13  Mass.  410;  Mul- 
lins  v.  Cabinen,  Minor  21;  Front  St. 
etc.  R.  Co.  v.  Butler,  50  Cal.  577;  Good- 
win v.  Holbrook,  4  Wend.  (N.  Y.)  377; 
Barruso  v.  Madan,  2  Johns.  (X.  Y.) 
145;  Cunningham  v.  Morrell,  10  Johns. 
(N.  Y.)  203;  Terry  v.  Danze,  2*Black 
H.  389;  Craddock  v.  Aldridge,  2  Bibb 
(Ky.)  t5. 
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A  covenant  arising  from  a  void  lease  is  void  ; 1  and  a  covenant 
to  do  anything  unlawful  or  against  public  policy  at  the  time  the 
covenant  is  made  is  also  void.* 

Express  covenants  are  not  discharged  by  the  act  of  God,  but 
implied  covenants  are.3 

A  covenantor  is  excused  from  performing  when-  the  other  party 
hinders  the  performance,  or  by  the  omission  of  the  covenantee  to 
do  an  act  on  his  part  necessary  to  the  execution  of  the  covenant, 
or  he  may  be4  excused  by  process  of  law.5 

(6)  Against  Encumbrances. — A  covenant  against  encumbrances, 
being  a  personal  covenant,  does  not  run  with  the  land.6  This 
covenant  is  broken  by  any  restriction  or  charge  upon  the  use  of 
the  land,  as  mortgages,  rent  charges,  contract  of  sale,  easements, 
judgment  liens  or  agreement  for  removal  of  buildings  on  premises, 
of  which  the  tenant  had  no  notice,  actual  or  constructive.' 

There  are  two  kinds  of  covenants :  express  covenants,8  such  as 
are  created  by  the  lease  declaratory  of  the  intention  of  the  par- 
ties ;  and  implied  covenants  are  those  which  are  necessarily  to  be 
inferred  from  the  relations  of  the  parties  to  each  other.9 

(c)  To  Make  Repairs — (See  also  Landlord  and  Tenant). — 
The  landlord  is  not  bound  to  make  repairs  unless  he  covenants 
in  the  lease  to  make  them.10 


1.  Riley  v.  Jordan,  122  Mass.  231; 
Sherman  v.  wilder,  106  Mass.  537; 
Jennings  v.  McComb,  1 12  Pa.  St.  518; 
Dyer  v.  Curtis,  72  Me.  181 ;  Updike  v. 
Campbell,  4  E.  D.  Smith  (N.  V.)  570; 
Richardson  v.  Bates,  8  Ohio  St.  257; 
Holmead  v.  Maddox,  2  Cranch  (C.  C.) 
161. 

3.  Gas  Light  Co.  v.  Turner,  5  Bing. 
(N.  Car.)  666;  Reed  v.  Seymour,  24 
Minn.  273;  Lowe  v.  Peers,  4  Burr  2225; 
Heskeath  v.  Gray,  Bull.  N.  P.  165; 
Brewster  v.  Kitchen,  1  Raym.  Ld.  317, 
321. 

3.  Bokannon  v.  Lewis.  3  Mon.  (Ky.) 
380. 

4.  Shaw  v.  Hurd,  3  Bibb  (Ky.)  371; 
Marshall  v.  Craig,  1  Bibb-  (Ky.)  379; 
Clapp f.  Thomas,  7  Allen  (Mass.)  188; 
Borden  v.  Borden,  5  Mass.  67;  Couch 
v.  Ingersoll,  2  Pick.  (Mass.)  292;  Car- 
rel i'.  Read.  Cro.  Eliz.  374;  Twyford  v. 
Buntlev,  Freem.  121 ;  Edwick  v.  Hawkes, 
18  Ch."Dec.  J  99. 

5.  Clapp  v.  Thomas,  7  Allen  (Mass.) 
188;  Walker  v.  Fittes,  24  Pick.  (Mass.) 
191;  Smith  i'.  Putnam,  3  Pick.  (Mass.) 
221;  Great  Pond  etc.  Mining  Co.  v. 
Buzzell,  39  Me.  173. 

6.  Woodburn  v.  Renshaw,  32  Mo. 
197;  Kellogg  v.  Malin,  62  Mo.  429; 
Heath  v.  Whidden,  24  Me.  383:  Carter 
v.  Denman,  23  N.  J.  L.  260;  Pillsbury 
v.  Mitchell,  5  Wis.  17. 


Compart  Covenant,  vol.  4.  p.  4S0.. 

7.  Wyman  v.  Ballard,  12  Mass.  304; 
Ingersoll  v.  Jackson,  9  Mass.  495; 
Brooks  v..  Moody,  25  Ark.  452;  Davit. 
v.  Lyman,  6  Conn.  249;  Stewart  v. 
Drake,  9  N.  J.  L.  139;  Stanard  v.  Eld- 
ridge,  16  Johns.  (N.  Y.)  254;  Funk  v. 
Voneida,  11  S.  &  R.  (Pa.)  109;  Jenkins 
v.  Hopkins,  8  Pick.  (Mass.)  346;  Hall  v. 
Dean,  13  Johns.  (N.  Y.)  105;  Wood- 
burn  v.  Renshaw,  106  Mass.  29;  Weld 
v.  Traip,  14  Gray  (Mass.)  330;  Spurr 
v.  Andrew,6  Allen  (Mass.)  420;  Nichol 
v.  Alexander,  28  Wis,  118;  Kutz  v.. 
McCune,  22  Wis.  628;  McAlester  v. 
Landers,  70  Cal.  79;  Haldan  t>.  Sweet. 
55  Mich.  196;  Page  v.  McDonnell,  55 
N.  Y.  299;  Pease  v.  Christ,  31  N.  Y. 
141;  Marple  v.  -Scott,  41  111.  50;  Van 
Wagner  v.  Van  Nostrand.  19  Iiwa422: 
Scribnern.  Holmes,  16  Ind.  142;  In  re 
Whitlock,  32  Barb.  (N.  Y.)  48. 

Compare  Covenant,  vol.  4,  p.  481. 

8.  See  Covenant,  vol.  4,  p.  463. 

9.  See  Implied  Covenants,  vol.  9. 
p.  960. 

10.  Landlord's  Covenant  to  Hake  Re- 
pairs.— Weinstein  v.  Harrison,  66  Tex. 
546;  Fishback  v.  Woodruff,  51  Ind.  102; 
Skillen  v.  Water  Works  Co.,  49  Ind. 
193;  Biddle  v.  Reed,  33  Ind.  529;  Casad 
v.  Hughes,  27  Ind.  141;  Trustee  etc. 
i'.  Brett  25  Ind.  409;  Estep  z\  Estep,  33 
Ind.  114;  Kellenberger  v.  Toresman,  13 
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But  when  he  does  covenant  to  make  repairs  and  no  time  is 
specified  in  which  to  make  them,  he  must  make  them  within  a 
reasonable  time  so  that  the  lessee  may  have  the  benefit  of  them,1 


Ind.  475;  Peterson  v.  Smart,  70  Mo.  34; 
Vai  v.  Weld,  17  Mo.  232;  Morse  v. 
Maddox,  17  Mo.  569;  Deutsch  v. 
Abeles,  15  Mo.  App.  398;  Hill  v.  Beatty, 
61  Cal.  292;  Cowell  v.  Lumley,  39  Cal. 
151;  Brewster  v.  DeFremery,  33  Cal. 
341;  Branger  v.  Manciet,  30  Cal.  625; 
Wilkinson  v.  Clauson,  29  Minn.  91; 
McAlpin  v.  Powell,  70  N.  Y.  126; 
Witty  v.  Matthews,  «  N.  Y.  512; 
Scott  v.  Simons,  54  N.  H.  426;  Tewk6- 
burv  v.  Bucklin,  7  N.  H.  518;  Mullen 
v.  ftainear,  45  N.  J.  L.  520;  Mulford  v. 
Brown,  6  Cow.  (N.  Y.)  475;  Gleason  v. 
Smith,  39  Hun  (N.  Y.)  617;  Texas,  etc. 
R.  Co.  v .  Mangum,  68  Tex.  342. 

In  the  absence  of  an  agreement  there- 
for a  landlord  is  not  bound  to  repair. 
Weinsteine  v.  Harrison,  66  Tex.  546; 
Rogan  v.  Dockery,  23  Mo.  App.  313; 
Hughes  v.  Vanstone,  24  Mo.  App.  637. 

As  a  lessor  is  under  no  general  obli- 
gation to  put  premises  in  repair;  his 
covenants  to  do  so  are  not  to  be  en- 
larged beyond  their  fair  intent.  Clark 
v.  Babcock,  23  Mich.  164. 

If  the  lease  contains  no  covenant  to 
repair  there  will  be  no  implied  covenant 
on  the  part  of  the  landlord  that  the 
premises  shall  continue  fit  for  the  pur- 
poses for  which  they  were  rented,  nor 
any  implied  warranty  that  premises  are 
in  a  tenantable  condition.  Robbins  v. 
Mount,  4  Rob.  (N.  Y.)  553. 

In  the  absence  of  any  secret  defect, 
warranty  or  agreement  on  the  part  of 
the  landlord  to  repair,  he  is  not  liable  to 
a  tenant  or  to  a  subtenant  for  an  injury 
caused  by  the  premises  getting  out  of 
repair.  And  this  is  so,  although  the 
premises  are  let  to  several  tenants,  and 
the  want  of  repair  is  in  a  passage  way 
used  by  them  in  common.  Cole  v. 
McKey,  66  Wis.-  500;  s.c,  57  Am.  Rep. 
293. 

A  tenant  cannot  recover  from  his 
landlord  damages  for  injuries  received 
from  the  falling  of  a  ceiling  which  the 
landlord  orally  had  promised  to  repair. 
Kabus  v.  Frost,  50  N.  Y.  Supr.  Ct.  72. 

In  a  lease  there  is  no  implied  cove- 
nant on  the  part  of  the  lessor  to  repair, 
nor  of  warranty  of  suitableness  or 
safety,  and  this  applies  to  the  case  of 
distinct  tenaments  under  a  common 
roof  and  the  want  of  repair  of  the  roof, 
although  the  landlord  has  control  of  the 
upper  story  and  the  roof.    Krueger  v. 
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Ferrant,  29  Minn.  385;  43  Am.  Rep. 
223. 

A  landlord's  mere  promise  to  repair 
the  premises  before  the  term  expires,  on 
an  agreement  that  the  tenant  will  not 
previously  abandon  them,  is  without 
consideration  and  cannot  be  enforced. 
Bblin  v.  Miller,  78  Ky.  371. 

Hew  York  Law. — In  New  Tori,  this 
rule  Sr  somewhat  modified  by  statute 
whereby  a  landlord  must  keep  his  prem- 
ises in  tenantable  condition  if  he  expects 
to  retain  the  tenant,  the  building  in  the 
latter's  occupation,  without  his  fault  or 
neglect,  shall  be  destroyed  or  be  so 
much  injured  by  the  elements  or  any 
other  sudden,  unexpected  cause  as  to 
become  untenantable  and  unfit  for  oc- 
cupation. Laws  of  New  York,  i860, 
chapter  345.  But  this  act  does  not  effect 
the  common  law  rule  requiring  the 
tenant  to  make  ordinary  repairs.  It 
only  relieves  him  in  case  of  an  injury 
resulting  from  some  sudden  and  un- 
expected action  of  the  elements  or 
other  causes.  Suydam  v.  Jackson,  54 
N.  Y.  450. 

Louisiana  Law.— Likewise  in  Louisi- 
ana, it  was  held  that  the  lessor  was 
bound  to  keep  premises  in  a  condition 
fit  for  the  purposes  for  which  they  were 
leased,  and  if  he  fails  so  to  do  the  tenant 
may  make  the  repairs  and  deduct  the 
amount  he  was  obliged  to  pay  therefor 
from  the  rent  Perrett  v.  Dupre,  3 
Rob.  (La.)  52;  Code.'art.  2664.  And  in 
Louisiana  it  was  also  held  that  a  land- 
lord was  bound  to  indemnify  the  tenant 
for  all  damages  sustained  by  the  latter 
through  latent  defects  in  the  thing 
leased,  and  even  where  thev  have  arisen 
since  the  lease  was  made;  but  the  tenant 
must  show  that  the  repairs  were  reason- 
able. Shall  v.  Banks,  8  Rob.  (La.)  16S; 
Code,  art.  2663. 

Connecticut,  New  Jersey  and  New 
York. — In  Connecticut,  New  Jersey 
and  New  Tork,  the  tenant  is  excused 
by  statute  from  paying  rent  in  case  the 
premises  are  rendered  untenantable 
without  his  fault.  Lockwood  v.  Lock- 
wood,  22  Conn.  433;  Hatch  v.  Stamper, 
42  Conn.  28;  Coles  v.  Celluloid  Mfg. 
Co.,  39  N.  J.  L.  326;  Dorr  v.  Harkness, 
49  N.  J.  L.  571;  Laws  of  N.  Y.  i860, 
ante. 

1.  Where  a  lessor  covenants  to  make 
certain  repairs  the  law  will  presume 
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and  if  the  lessor  fails  or  refuses  to  make  repairs  after  he  has  cov- 
enanted to  do  so,  the  tenant  may  make  them  and  recover  the 
expense  from  the  landlord,  or  may  leave  the  premises  unrepaired 
and  recover  from  the  landlord  any  damages  he  may  have  incurred 
by  reason  of  the  failure  of  the  landlord  in  his  covenant  to  repair.1 
A  covenant  of  the  lessor  to  make  repairs,  and  a  covenant  by 
the  lessee  to  pay  rent,  are  independent  of  each  other,  and  the  fail- 
ure of  the  landlord  to  make  repairs  is  no  defence  to  an  action  for 
rents.* 


that  such  repairs  are  to  be  made  for  the 
benefit  of  the  lessee  and  in  a  reasonable 
time.   Lunn  v.  Gage,  37  111.  19. 

1.  Where  a  landlord  covenants  in 
his  lease  to  make  certain  repairs,  the 
tenant,  in  case  of  a  breach  of  the  cove- 
nant may  make  the  repairs  and  charge 
the  expense  to  the  landlord;  but  he  is  not 
bound  so  to  do,  and  may  recover  as  dam  - 
ages  for  the  breach  the  value  of  the  use 
of  any  portion  of  the  premises  during 
the  time  it  is  rendered  untenantable 
because  of  failure  to  make  the  repairs. 
Hexterf.  Knox,  63  N.  Y.  561;  Sparks 
v.  Bassett,  49  N.  Y.  Supr.  Ct.  270; 
Myers  v.  Burns,  35  N.  Y.  269;  Thomas 
v.  Kingsland,  13  N.  Y.  Week.  Dig.  421; 
Ward  v.  Kelsey,  42  Barb.  (N.  Y.)  582; 
Keyes  v.  Slate  Co.,  34  Vt.  81 ;  Buck  v. 
Rodgers,  39  Ind.222;  Wright  v.  Lattin, 
38  111.  293;  Rising  Sun  Lodge  v.  Buck, 
58  Me.  426.  * 

Where  the  landlord  covenants  to  re- 
pair and  neglects  to  do  so  after  having 
been  notified,  the  tenant  may,  after  a 
reasonable  time,  make  the  repairs  and 
charge  the  landlord;  or  may  sue  for  the 
damages  from  nonrepairs.  Hexter  v. 
Knox,  63  N.  Y.  561. 

Henkel  v.  Murr,  31  Hun  (N.  Y.)  28. 

A  lessor  who  has  covenanted  to  re- 
pair is  liable  for  damages  to  a  third  per- 
son by  the  falling  of  a  shed  which  he 
had  neglected  to  repair  and  which  fell 
in  consequence  of  such  neglect.  Benson 
v.  Suarez,  43  Barb.  (N.  Y.)  408. 

Where  a  lessor  failed  to  make  re- 
pairs on  the  leased  premises,  which 
it  was  claimed  were  necessary,  and  the 
lessee  continued  to  pay  monthly  rent, 
it  was  held  that  lessee  could  not  main- 
tain an  action  against  the  lessor  for 
damages  resulting  from  the  failure  of 
the  latter  to  repair,  as  he  might  himself 
have  made  the  necessary  repairs  and 
deducted  their  cost  from  the  rent. 
Lewis  v.  Pepin,  33  La.  An.  1417. 

Where  a  landlord,  after  a  breach  of 
contract  to  repair,  conveys  the  premises 
away,  and  after  a  refusal  of  grantee  to 
recognize  any  liability  to  repair,  the  ten- 


ant, with  notice  of  such  refusal,  attorns 
to  the  grantee  and  continues  in  posses- 
sion and  pays  grantee  rent,  the  grantee 
cannot  he  held  liable  on  the  landlord's 
agreement.  Mirich  v.  Bashford,  38 
Barb.  (N.  Y.)  i9t. 

A  landlord  covenanted  to  make  cer- 
tain repairs  before  a  certain  time,  but 
failed  to  do  so.  In  consequence  of  such 
failure  to  make  repairs  an  accident 
afterwards  occurred  that  would  have 
been  avoided  had  the  repairs  been 
made.  In  consequence  of  such  accident 
the  tenant  had  to  pay  damages  to  the 
injured  person.  Held,  that  the  tenant 
could  not  recover  the  amount  so  paid 
from  his  landlord.  Sparks  v.  Bassett, 
49  N.  Y.  Supr.  Ct.  270. 

Although  the  covenants  of  a  lease 
bind  the  landlord  to  repair,  his  neglect 
to  do  so  will  not  authorize  the  tenant's 
abandonment  of  the  premises  demised, 
unless  by  the  terms  of  the  agreement 
the  repairs  were  made  a  condition  pre- 
cedent to  the  obligation  to  occupv. 
Speckels  v.  Sax,  1  E.  D.  Smith  (N.Y.) 
253- 

2.  Lewis  v.  Chisholm,  68  Ga.  40; 
Belfour  v.  Weston,  1  T.  R.  310;  Hare 
v.  Groves,  8  Anst.  607;  Goodfellow  v. 
Noble,  25  Mo.  60;  Hallett  v.  Wylie,  3 
Johns.  (N.  Y.)  44;  Tibbits  v.  Percey, 
24  Barb.  (N.  Y.)  39;  Harger  v.  Ed- 
monds, 4  Barb.  (N.  Y.)  256;  Hill  v. 
Bishop,  2  Ala.  320;  Kramer  v.  Cook, 
7  Gray  (Mass.)  550;  Leavitt  v.  Fletch- 
er, 10  Allen  (Mass.)  121. 

Covenants  on  part  of  landlord  to 
make  repairs  are  subordinate  to  those 
of  tenant  to  pay  rent,  and  do  not  de- 
feat the  whole  rent,  unless  the  tene- 
ments, for  want  of  such  repairs,  are 
rendered  worthless  for  the  purpose  for 
which  they  were  rented.  And  if  any 
damage  occurs  to  tenant  for  want  of 
such  repairs,  the  tenant  is  entitled  to 
have  such  damages  deducted  from  rent 
due,  and  if  in  excess  of  amount  of  rent 
due,  is  entitled  to  a  verdict  for  such 
excess.  Prescott  v.  Otterstatter,  85  Pa. 
St.  S34- 
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It  is  the  duty  of  the  lessee,  where  the  landlord  has  covenanted 
to  repair  the  buildings  upon  premises,  to  notify  him  of  the  need 
of  such  repair.1 

If  the  lessor  covenants  to  repair  before  the  commencement  of 
the  term,  the  making  of  such  repairs  is  a  condition  precedent  to 
the  payment  of  rent.2 

Where  a  landlord  covenants  to  repair,  he  has  a  right  of  entry 
in  order  to  make  them,  and  if  such  right  is  reserved,  he  is  not 
liable  for  necessary  interruptions  of  lessee's  business  in  order  to 
make  such  repairs.* 

(d)  Covenants  to  Renew  Lease. — Another  covenant  often  insert- 
ed in  the  lease  on  the  part  of  the  landlord  is  that  he  will  renew 
the  lease  at  the  end  of  the  term  to  the  lessee,  or  his  assignee.  In 
order  to  entitle  a  lessee  to  a  renewal,  he  must  have  performed  the 
conditions  on  his  part  to  be  performed.* 


Where  the  lessor  covenants  to  repair 
and  lessee  covenants  to  pay  rent,  and 
lessee  is  let  into  possession  of  premises, 
and  enjoys  them  to  the  end  of  the 
term,  it  is  no  defence  to  an  action  on 
the  covenant  to  pay  rent  that  the  re- 
pairs were  not  made.  Hill  v.  Bishop, 
2  Ala.  320. 

1.  Wolcott  v.  Sullivan,  6  Paige  (N. 
Y.)  117;  Myers  v.  Burns,  35  N.  Y. 
269;  Thomas  v.  Kingsland,  19  N.  Y. 
Week.  Dig.  71;  Walk  er  v.  Gilbert,  2 
Rob.  (N.  Y.)  214;  Norfleet  v.  Crom- 
well, 64  N.  Car.  1 ;  Makin  v.  Wilkin- 
son, L.  R.,  6  Ex.  25;  Cook  v.  England, 
27  Md.  14;  Ploen  v.  Staff,  9  Mo.  App. 
309;  Gerzebek  v.  Lord,  33  N.J.  L.  240; 
Favrot  v.  Mettler,  21  La.  An.  220. 

But  no  notice  will  be  required  if  the 
lessor  covenants  to  repair  at  or  before 
a  certain  time.  Gerzebech  v.  Lord,  33 
N.J.  L.  240. 

To  sustain  an  action  for  damages 
caused  by  a  breach  of  covenant  to  re- 
pair, evidence  of  a  previous  demand  on 
the  covenanter  is  necessary.  Cook  v. 
England,  27  Md.  14. 

3.  Hickman  v.  Ravi,  55  Ind.  551; 
Epping  v.  Devanny,  28  Ga.  422;  Stro- 
hecker  v.  Barnes,  21  Ga.  430;  Kiernan 
v.  Germain,  61  Miss.  498.  But  see 
Adlard  v.  Muldoon,  45  111.  193;  Haven 
v.  Wakefield,  39  111.  509. 

3.  Turner  v.  McCarthy,  4  E.  D. 
Smith  (N.  Y.)  247;  McClenahan  v. 
Mayor  etc.  of  N.  Y.,  102  N.  Y.  75. 

But  if  the  lessee  makes  the  repairs  he 
cannot  claim  .damages  for  the  inter- 
ruption to  his  business.  Flynn  v.  Hat- 
ton,  43  How.  Pr.  (N.  Y.)  333;  Ward  v. 
Kelsey,  42  Barb.  (N.  Y.)  582. 

4.  Maxwell  v.  Ward,  13  Price  676; 


Reed  v.  St.  John,  2  Daly  (N.  Y.)  213; 
Myers  v.  Sifljacks,  58  Md.  319;  Banks 
v.  Haskie,  45  Md.  207;  McAlpine  v. 
Swift,  1  Ball  &  B.  (Ind.)  285;  McFadden 
i'.  McCann,  25  Iowa  252;  Behrman  v. 
Barto,  54  Cal.  131;  People's  Bank  v. 
Mitchell,  73  N.  Y.  406;  Fisher  v. 
Fisher,  1  Bradf.  (N.  Y.)  335. 

Payment  of  rent  when  it  becomes 
due,  and  performance  of  other  cove- 
nants of  a  lease,  under  which  a  tenant  is 
in  possession  of  leased  premises,  with 
the  privilege  of  renewing  the  lease  at 
the  end  of  the  term,  are  conditions  pre- 
cedent to  the  exercise  or  the  right  of 
renewal.  Behrman  v.  Barto,  54  Cal. 
131. 

Where  a  lease  gives  the  lessor  the 
right  to  elect  at  the  end  of  the  term 
whether  or  not  to  renew  the  lease,  such 
election  may  be  made  on  or  before  the 
last  day  of  the  term. 

Notice  of  a  landlord's  election  to  re- 
new a  lease  need  not  be  in  writing,  un- 
less the  lease  so  stipulated,  so  long  as 
the  lease  itself  contains  all  the  terms 
and  conditions  of  renewal  and  the  ten- 
ant is  in  possession.  Nor  need  a  new 
lease  be  tendered,  especially  if  the  ten- 
ant has  declared  that  he  will  not  accept 
a  renewal.  Darling  v.  Hobari,  53  Mich. 
599- 

When  Lessee  Loses  His  Right  of  Re- 
newal.— In  the  case  of  Bateman  v. 
Murray,  1  Ridgew.  P.  C.  187,  Lord 
Lifford  said:  "I  take  the  rule  to  be 
this,  that  when  the  lessee  has  lost  his 
legal  right  he  must  prove  some  fraud  on 
the  part  of  the  lessor  by  which  he  was 
barred  the  exercise  of  his  right,  or  some 
accident  or  misfortune  on  his  own  part 
which  he  could  not  prevent  by  means 
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And  a  court  of  equity  will  enforce  specific  performance  of  the 
contract,1  or  the  covenantee  may  proceed  at  law  for  damages  sus- 
tained by  a  refusal  of  the  landlord  to  renew  the  lease.9 

A  covenant  to  renew  a  lease  fpr  a  certain  rent  does  not  carry 
with  it  the  other  covenants  of  the  old  lease.3 

A  general  covenant  to  renew  does  not  imply  perpetual  renewal, 
and  under  such  conditions  the  landlord  cannot  be  compelled  to 
renew  the  lease  more  than  once.4 


whereof  he  was  disabled  from  perform- 
ing." Magmth  v.  Muskerry,  l  Ridgew. 
P.  C.  469;  Ross  v.  Worsoph,  4  Bro.  P. 
C.  411. 

Ignorance  is  considered  wilful  where 
a  person  neglects  the  means  of  infor- 
mation which  ordinary  prudence  would 
suggest.    Harris  v.  Bryant,  4  Russ.  89. 

Where  the  tenant  ought  to  know  the 
facts  and  there  had  been  no  conceal- 
ment or  fraud  to  deceive  the  tenant,  he 
cannot  get  relief  in  a  court  of  equity. 
Maxwell  v.  Ward,  11  Price  16. 

In  Harris  v.  Bryant,  4  Russ.  89,  the 
plaintiff  having  taken  an  assignment  of 
a  lease  for  three  lives,  which  contained 
a  covenant  for  renewal  upon  the  falling 
off  of  each  life,  provided  application 
was  made  within  six  months  after  the 
life  dropped,  allowed  nearly  ten  months 
to  elapse  after  the  dropping  off  of  a  life 
before  he  applied  for  a  renewal.  The 
-court  held,  that  because  the  tenant  did 
not  know  the  deceased  person  was  the 
life  named  in  the  lease,  or  that  he  did 
not  know  that  he  was  dead  until  more 
than  six  months  after  his  death,  was 
hot  sufficient  excuse  for  his  negligence 

•  and  delay.  City  of  London  v.  Mitford, 
14  Ves.  41. 

Equity  does  not  regard  or  act  upon 
technical  or  legal  subtleties,  but  by  the 
justice  of  the  case  in  ordering  or  re- 
fusing to  order  renewals.  Boyle  v. 
Lysaght,  1  Ridgew.  P.  C.  399. 

"Strictly  speaking,  a  right  of  renewal 
must  be  the  result  of  express  compact; 
and  to  secure  it  is  the  object  of  the 

•  covenant  for  renewal  occasionally  con- 
tained in  leases."  Jones  v.  Powell,  4 
Beav.  96. 

1.  Sutherland  v.  Goodnow,  108  111. 
52S;  Hunter  v.  Silvers,  15  111.  174; 
Johnson  v.  Conger,  14  Abb.  Pr.  (N. 
V.)  195;  Eichorn  v.  Peterson,  16  111. 
App.  6ot;  Rutgers  v.  Hunter,  6  Johns. 
Ch.  (N.  Y.)  315;  Graham  v.  James,  7 
Rob.  (N.  Y.)  468;  Piggot  v.  Mason,  1 
Paige  (N.  Y.)  412;  Hall  v.  Center,  40 
Cal.  68;  Cooper  v.  Pena,  21  Cal.  412; 
Robinson  v.  Perry,  21  Ga.  183;  Lieu- 


teaud  v.  Jeanneaud,  21  La.  An.  327; 
Worthington  v.  Lee,  61  Md.  530;  Ar- 
not  v.  Alexander,  44  Mo.  25;  Stroh- 
maier  v.  Zeppenfeld,  3  Mo.  App.  429. 

2.  Arnot  v.  Alexander,  44  Mo.  25; 
Cummings  v.  Hackett,  98  Mass.  51; 
Ryder  D.Jenny,  2  Rob.  (N.  Y.)  56. 

When  a  lessee  has  performed  the 
conditions  which  entitle  him  to  a  re- 
newal of  the  lease,  and  the  landlord  re- 
fuses to  renew,  the  lessee  has  a  right  to 
elect  whether  he  will  proceed  at  law  for 
damages  or  in  equity  for  specific  per- 
formance. Arnot  v.  Alexander,  44 
Mo.  25;  Rutgers  v.  Hunter,  6  Johns. 
(N.  Y.)  Ch.  215;  Pritchard  v.  Ovey,  1 
Jac.  &  W.  396;  Rees  Ld.  Darce,  cited 
9  Ves.  332;  Tritton  v.  Foote,  2  Bro. 
Ch.  636;  Furnival  v.  Crew,  3  Atk.  83. 

Where  the  lessor  refuses  to  renew  a 
lease  at  a  valuation  fixed  by  arbitrators, 
as  the  lease  provides  he  shall  do,  a 
court  of  equity  need  not  compel  an  ar- 
bitration to  be  made,  but  may  receive 
evidence  on  and  determine  the  value 
thereof,  and  compel  the  lessor  to  give  a 
lease  as  agreed.    Strohmaier  v.  Zep- 

gmfeld,  3  Mo.  App.  429;  Hug  v.  Van 
urkleo,  58  Mo.  202. 
S.  Willis  v.  Aston,  4  Edw.  (N.  Y.) 
594;  Ryder  v.  Jenny,  2  Rob.  (La.)  256. 

4.  A  lease  for  ten  years  with  a  pro- 
vision that,  on  certain  conditions  it 
shall  be  renewed  for  a  further  term  of 
ten  years,  is  a  good  lease  for  twenty 
years,  providing  the  tenant  complies 
with  the  conditions  specified.  Ranlet 
v.  Cook,  44  N.  H.  512. 

A  covenant  in  a  lease  providing  for 
renewals  will  not  be  so  construed  as 
to  create  a  perpetuity.  Svms  v.  Mayor 
etc.  of  New  York,  105  N.  Y.  153. 

The  words  "this  lease  to  be  renewa- 
ble at  the  pleasure  of  the  lessees"  imply 
the  right  of  renewal  for  at  least  another 
term  on  the  same  conditions  at  the 
pleasure  of  the  lessees.  Creighton  v. 
McKee,  7  Phila.  (Pa.)  324. 

When  a  tenant  for  a  fixed  period,  less 
than  one  year,  remains  in  possession 
beyond  that  period,  with  the  consent, 
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A  covenant  in  a  lease  to  renew  "  under  the  same  terms  and 
covenants,"  or  "  subject  to  the  same  rents  and  pursuant  to  the 
same  exceptions,  covenants,  reservations  and  conditions  in  all 
respects  as  were  contained  in  original  lease,"  1  does  not  require 
the  lessor  to  make  new  lease  with  a  covenant  to  renew.* 

A  covenant  to  renew  on  such  terms  as  might  be  agreed  upon 
by  the  parties  implies  a  lease  at  the  same  rent  and  for  the  same 
time  and  is  valid.3 


express  or  implied,  of  the  landlord,  it 
creates  a  tenancy  for  another  term, 
equal  in  time  to  the  one  under  which 
he  had  previously  held,  and  in  the  ab- 
sence of  an  agreement  to  the  contrary, 
upon  the  same  terms  and  conditions. 
In  an  action  during  the  term  of  a  lease, 
to  recover  possession  on  the  ground  of 
waste,  it  is  essential  to  prove  that  the 
injury  to  the  property  caused  by  the 
waste  is  equal  to  the  value  of  the  unex- 
pired term,  or  that  the  injury  was  done 
in  malice.  Bollenbacker  v.  Fritts,  98 
Ind.  50. 

A  covenant  to  renew  ex  vi  termini 
imports  the  giving  a  new  lease  like  the 
old  one  with  the  same  terms  and  stipu- 
lations, except  the  covenant  to  renew. 
Cunningham  v.  Pattee,  09  Mass.  248. 

1.  Davis  v.  Taylor's  Co.,  3  Ridgw.  P. 
C.  398;  Tritton  v.  Foote,  2  Cox  174; 
Baynham  v.  Grey's  Hospital,  3  Ves. 
295;  Moore  r.  Foley,  6  Ves.  233;  Willis 
v.  Astor,  4  Edw.  Ch.  (N.  Y.)  594;  Rus- 
sell v.  Darwin,  Cowp.  822;  Rutgers  v. 
Hunter,  6  Johns.  Ch.  (N.  Y.)  215; 
Moore  v.  Foley,  6  Ves.  232. 

8.  When  Notice  Required. — A  pro- 
vision in  a  lease,  that  unless  three 
months'  notice  of  an  intention  to  termi- 
nate it  is  given,  it  shall  continue  in 
force  for  another  term  of  one  year,  and 
so  on  indefinitely,  such  notice  to  be 
given  three  months  before  the  termina- 
tion of  any  one  year,  held  not  to  be  a 
mere  covenant  for  renewal,  but  that 
upon  a  failure  to  give  such  notice  the 
lease  would  continue  in  operation.  Dix 
v.  Atkins,  130  Mass.  171. 

Where  a  lease  was  made  for  five  years, 
rent  payable  semi-annually,  with  the 
privilege  to  the  lessee  of  renewing  it  for 
another  term  of  five  years,  and  the  ten- 
ant, alter  the  first  term,  remained  in  pos- 
session, paying  rent  as  before,  and 
making  no  demand  for  a  renewal  of 
lease;  and  three  months  before  the  end  of 
the  second  year,  after  the  expiration  of 
the  first  term,  the  lessor  demanded 
possession,  and  notice  to  quit  at  the 
end  of  the  current  year  was  served 
upon  the  lessee:  it  was  held  that  this 


did  not  amount  to  the  creation  of  a  new 
term  of  five  years;  that  in  order  to  have 
created  a  new  term  of  five  years  under 
the  covenant  or  agreement  to  renew 
the  lease,  the  lessee  should  have  notified 
the  lessor  of  the  fact  at  or  before  the 
expiration  of  the  first  term.  Thieband 
v.  First  National  Bank  of  Vevay,  42 
Ind.  212. 

A  lessee  of  premises  "for  the  term  of 
one  year  with  the  privilege  of  having 
the  same  three  years  at  the  same  rate 
at  his  option,  who  covenants  "at  the 
end  of  said  term  to  deliver  up  quiet 
possession  of  the  premises,"  but  con- 
tinues in  possession  after  the  end  of  the 
first  year,  will  be  adjudged  to  have 
elected  the  full  term  of  three  years. 
Delashman  v.  Berry,  20  Mich.  292. 

When  Notice  Is  Not  Required. — If  the 
lease  provides  for  a  renewal  and  no 
notice  is  required  to  be  given  and  the 
tenant  continues  in  possession  after  the 
expiration  of  the  term  of  the  old  lease, 
this  is  equivalent  to  an  election  to  take 
a  further  lease  and  entitles  the  tenant 
to  hold  the  premises  subject  only  to  the 
rent  reserved  by  the  original  lease  until 
the  landlord  performs  his  covenant  by 
executing  a  new  lease  for  the  addi- 
tional term.  Kelso  v.  Kelly,  1  Daly 
(N.  Y.)  419. 

A  lease  provided  that  if  the  tenant 
continued  in  possession  after  the  end  of 
the  term  it  should  continue  in  force  for 
another  year.  It  was  held  that  the  lease 
had  reference  to  a  lawful  continuance 
and  not  one  in  violation  of  his  covenant 
to  surrender.  MacGregor  v.  Rawle, 
57  Pa.  St.  184. 

Where  a  lessor  assigned  the  lease  and 
his  assignee  notified  the  tenant  that  the 
lease  might  be  renewed  on  certain 
terms,  it  was  held  that  the  continuance 
by  the  tenant  in  possession,  after  the 
term  had  expired,  was  an  implied  as- 
sent to  the  terms  stated  by  the  assignee, 
and  the  tenant  would  be  bound  thereby. 
Despard  v.  Walbridge,  15  N.  Y.  374. 

3.  Rutgers  v.  Hunter,  6  Johns.  (N. 
Y.)  215. 

Rights  of  Assignee. — A  covenant  on 
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(e)  Perpetual  Renewals. — Although  the  law  does  not  look  with 
favor  upon  perpetuities,  when  parties  to  a  lease  clearly  and  unmis- 
takably covenant  for  a  perpetual  renewal,  such  renewal  will  be 
enforced.1 

The  right  to  renew  being  a  part  of  the  tenant's  interest  in  the 
premises,  unless  restricted,  may  be  assigned  by  him,  and  his  assignee 
may  enforce  the  covenant  against  the  landlord  or  his  assignee.* 

The  rule  is,  that  unless  expressly  restricted,  any  person  who 
takes  the  lease,  whether  by  assignment  or  operation  of  law,  also 
takes  the  right  of  renewal  and  may  enforce  it.3 

(/)  Wlto  Are  Entitled  to  Benefits  of  a  Ccoenant  to  Renew. — If 
one  of  two  or  more  lessees  takes  a  renewal  of  a  lease  in  his  own 
name  pursuant  to  the  provisions  of  the  former  lease,  the  lease 
enures  to  the  benefit  of  all  the  lessees  in  the  former  lease,  and 
he  holds  it  as  trustee  for  all.4 


the  part  of  the  lessor,  to  renew  the 
lease  at  the  expiration  of  the  term,  is  a 
covenant  real,  and  may  be  enforced  by 
the  assignee  of  the  lease,  against  the 
assignee  of  the  reversion.  Piggott  v. 
Mason,  i  Paige  (N.  Y.)  412. 

Where  a  lessor  agrees  in  the  lease 
that  before  granting  another  to  other 
parties,  he  will  give  the  lessee  the  re- 
fusal of  it,  the  right  is  a  personal  right 
of  the  lessee  and  does  npt  pass  to  an 
assignee  of  the  lessee.  Winton's  Ap- 
peal, 111  Pa.  St.  387. 

1.  Blackmore  v.  Boardman,  28  Mo. 
420;  Worthington  v.  Lee,  61  Md.  530; 
Banks  v.  Haskie,  45  Md.  207;  Page  v. 
Esty,  54  Me.  319:  Harr  v.  Burgess,  4 
Kay  &  J.  45;  Iggulden  v.  May,  7  East 
243;  Bridges  v.  Hitchcock,  1  Brown 
Pari.  C.  522;  Smyth  v.  Naugle,  7  Clark 
&  F.  405;  City  of  London  v.  Mitford, 
14  Ves.  41;  Moore  v.  Foley,  6  Ves.  236; 
Muhlenbrinck  v.  Pooler,  40  Hun  (N. 
Y.)  526;  Syms  v.  New  York,  50  N.  Y. 
Sup.  Ct.  (Jones  &  S.)  289;  Swinburn  v. 
Milburn,  50  L.  T.,  N.  S.  311. 

A  covenant  for  perpetual  renewal  of 
a  lease  is  a  covenant  running  with  the 
land,  and  will  pass  by  assignment  of 
the  unexpired  term,  or  by  a  sale  of 
lessee's  interest  on  execution.  Black- 
more  v.  Boardman,  28  Mo.  420. 

A  covenant  for  a  lease  to  be  renewed 
indefinitely  at  the  option  of  the  lessee, 
is,  in  effect,  the  creation  of  a  perpetuity, 
and  is  against  the  policy  of  the  law. 
Morrison  v.  Rossignol,  5  Cal.  64. 

Where  a  lessor  agrees  with  a  lessee, 
that  at  the  expiration  of  the  lease,  then 
subsisting,  "he  shall  have  the  refusal  of 
the  premises  for  another  year,"  it  was 
held  that  the  lessee  had  the  election  to 
rent,  or  not,  the  premises  on  the  same 


terms  and  conditions,  and  on  payment 
of  the  same  rent,  and  that  the  lessor 
was  bound  to  renew  the  same  upon 
said  terms,  if  the  lessee  so  elected. 
While  this  provision  for  renewal  is  not 
itself  a  renewal  so  as  to  vest  an  estate, 
yet  it  gives  an  equity  which  may  be  set 
up  as  a  defence  in  a  summary  proceed- 
ing in  ejectment.  McAdoo  v.  Callum, 
86  N.  Car.  419;  Eichorn  v.  Peterson,  16 
HI.  App.  601;  Gelston  v.  Sigmund,  27 
Md.  334. 

The  fact  that  a  covenant  of  re- 
newal in  a  lease  is  binding  only  upon 
the  lessor,  does  not  preclude  the  lessee 
from  his  option  whether  to  accept  a 
renewal  or  not,  in  the  absence  of  ex- 
press provision  to  the  contrary.  Bruce 
v.  Fulton  National  Bank,  16  Hun  (N. 
Y.)  616. 

2.  Winslow  v.  Tighe,  2  Ball  &  B. 
195;  Row  v.  Duthelly,  2  Dick.  480; 
Rowe  v.  Chichester,  2  Ambl.  715. 

8.  Wood's  Landlord  &  Tenant,  675, 
and  note;  Vernon  v.  Smith,  5  B.&  Aid. 
1 1 ;  Kerne's  Case,  Mo.  27. 

And  this  has  been  held  in  the  case  of 
an  assignee  of  an  undivided  half  of  the 
premises.  Simpson  v.  Clayton,  4  Bing. 
(N.  Car.)  758. 

A  provision  in  a  lease  for  a  term  of 
years  that  the  lessee  may  continue  it  in 
force  for  an  additional  term  of  yeare 
upon  signifying  their  election  to  do  so 
by  written  notice,  is  in  effect  a  cove- 
nant running  with  the  land;  so  that 
upon  an  assignment  of  the  lease  by  the 
lessees,  with  the  lessor's  consent,  the 
assignees  are  entitled  to  the  benefit  of 
such  covenant.  Wilkinson  v.  Pettit, 
47  Barb.  (N.  Y.)  230. 

4.  Mitchell  v.  Read,  61  Barb.  (N. 
Y.)  310;  Jackson  z>.  Welsh,  1  Piatt  on 


12  C.  of  L.-H>4 
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And  the  same  rule  has  been  held  to  apply  where  such  person 
secretly  obtains  a  renewal  of  the  lease,  although  the  former  lease 
contains  no  covenants  of  renewal.1 

If  an  executor  obtains  a  renewal  of  a  lease  to  his  testator,  he 
holds  it  in  trust  for  the  estate,  whether  it  was  his  intention  to 
do  so  or  not.* 

A  person  occupying  the  relation  of  trustee  for  another  who,  in 
iiiat  capacity,  has  taken  a  lease,  stands  in  the  same  relation  to  all 
renewals  thereof.3 

Strangers. — A  stranger  who  wrong- 
fully interferes  in  the  affairs  of  a  de- 
ceased testator,  and  procures  a  renewal 
in  his  own  name,  having  procured  the 
executor  to  surrender  the  subsisting 
lease,  is  held  to  hold  the  renewal  as 
trustee  for  the  estate.  Mulvany  v.  Dil- 
lon, I  Ball  &  B.  409;  Griffin  v.  Griffin, 
1  Shq.  &  Lef.  352;  Ex  parte  James, 
8  Ves.  337;  Keech  v.  Sanford,  2  Eq.  Ca. 
Ab.  741,  pi.  7;  In  re  Emmett,  1  Madd. 
575;  Fitzgibbon  v.  Scanton,  1  Dow.  P. 
C.'  264. 

Agents. — In  the  case  of  Davis  v.  Ham- 
lin, 108  111.,  p.  39,  this  rule  is  fully  sus- 
tained, wherein  the  court  holds  as  fol- 
lows: 

Where  a  confidential  agent  of  one 
having  a  lease  of  a  theater,  who,  from 
his  position,  was  well  acquainted  with 
the  profits  of  his  principal  in  the  use  of 
the  building,  and  who  knew,  some 
months  before  the  old  lease  expired, 
that  the  latter  was  desirous  of  renew- 
ing his  lease,  offered  privately  to  lease 
the  theater  of  the  owner,  proposing  to 
give  a  larger  rental  than  was  reserved 
in  the  old  lease,  and  denied  to  his  prin- 
cipal that  he  was  competing  with  him 
for  the  lease,  but  in  fact  did  procure  a 
lease  to  be  made  to  himself,  it  was  held 
that  the  benefit  of  such  lease  a  court  of 
equity  would  hold  to  enure  to  his  prin- 
cipal, and  that  the  agent  would  be  held 
to  hold  the  same  as  a  trustee  for  his 
principal.  Courts  of  equity  recognize 
a  reasonable  expectation  of  a  tenant  of 
a  renewal  of  his  lease  as  an  interest  of 
value,  and  hold  that  the  act  of  an  agent  in 
the  management  of  the  lessee's  business, 
in  interfering  with  and  disappointing 
such  expectation  by  procuring  the 
lease  to  himself,  is  inconsistent  with  the 
fidelity  which  the  agent  owes  to  the 
business  of  his  principal,  and  a  court  of 
equity  will  give  the  principal  the  benefit 
of  the  new  lease.  In  applying  this  rule 
the  nature  of  the  relation  is  to  be  re- 
garded, and  not  the  designation  of  the 
one  holding  the  relation.  It  is  applied 
not  only  to  persons  standing  in  a  direct 


Leases  764;  Palmer  i>.  Young,  1  Vern. 
276;  Burrell  v.  Bull,  3  Sandf.  Ch.  (N. 
Y.)  15;  Anderson  v.  Lemon,  8  N.  Y. 
236. 

A  tenant  under  a  lease  with  cove- 
nants for  perpetual  renewal  will  not 
be  enjoined  from  tearing  down  and  re- 
moving a  dwelling  house  so  long  as 
•  such  removal  will  not  render  the  rent 
insecure.    Crowe  v.  Wilson,  65  Md. 

479;  s-  c->  57  Am-  ReP-  343- 

1.  Ex  parte  Gran.,  1  B.  &  P.  376; 
Phyfe  v.  Wardwell,  5  Paige  Ch.  (N. 
Y.)  268. 

A  new  lease  obtained  by  a  mortgagee 
of  a  term  will  be  subject  to  the  trusts 
and  limitations  of  the  former  one,  even 
though  the  renewal  was  not  obtained 
until  the  former  term  had  expired. 
Gibbs  v.  Jenkins,  3  Sandf.  Ch.  (N.  Y.) 
130;  Nesbitt  v.  Tredinnick,  1  Ball  &  B. 
29;  Darrell  v.  Whitcott,  2  Rep.  in  Ch. 
59- 

And  if  a  mortgagor  obtains  a  re- 
newal the  new  lease  is  held  to  be  a 
graft  upon  the  old  one  for  the  mort- 
gagee's benefit.  Smith  v.  Chichester, 
Sawy.  486. 

3.  James  v.  Dean,  11  Ves.  383;  Holt 
v.  Holt,  1  Ch.  Cas.  190;  Moody  v. 
Matthews,  7  Ves.  174;  Abner  v.  Miller, 

2  Atk.  597;  Pickering  v.  Knowles,  1 
Bro.  Cas.  C.  197;  Mulvany  i\  Dillon,  1 
Ball  &  B.  409;  Griffin  v.  Griffin,  1  Scho. 
&  Lef.  352. 

S.  Wood's  Landlord  &  Tenant,  680 
and  notes;  Mansell  v.  O'Brien,  Jones 
Ir.  Exch.  176;  Holt  v.  Holt,  1  Ch.  Ca. 
190;  Nesbitt  v.  Tredennick,  1  Ball  &  B. 
29;  Row  v.  Duthelly,  2  Dick.  480;  Ex 
parte  Phelps,  9  Mod.  357;  Verney  v. 
Verney,  1  Ves.  428;  Edwards  v.  Lewis, 

3  Atk.  538;  Stone  v.  Theed,  2  Bro.  &  C. 
C.  2*7;  Killick  v.  Flcxney,  4  Bro.  &  C. 
C.  ioi;  Nightingale  v.  Lawson,  1  Bro. 
&  C.  C.  440. 

Husband  and  Wife. — A  husband  re- 
newing a  term  in  right  of  his  wife,  holds 
the  new  term  as  her  trustee.  Parker  v. 
Brooke,  9  Ves.  583;  Stokes  v.  Clarke, 
Calles  P.  C.  182. 
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(g)  Lessor  Excused  from  Renewing — When. — When  the  lessee 
lias  violated  any  of  the  covenants  of  his  lease,  whether  express 
or  implied,  a  court  of  equity  will  not  compel  specific  performance 
•of  the  covenant  to  renew ; 1  or  if  the  tenant  has  committed 
waste,  or  treated  the  premises  in  an  unhusbandlike  manner,  he  .is 
not  entitled  to  enforce  a  covenant  for  renewal.*  Nor  can  a  felon 
call  upon  a  court  of  equity  for  relief  and  secure  a  renewal  of  a 
lease  under  a  covenant  to  renew.3 

5.  Implied  Covenants  in  Leases. — There  is  no  implied  covenant  on 
the  part  of  the  tenant  to  take  a  new  lease,  although  the  lease 
provides  for  renewal  on  certain  conditions.4 

(a)  For  Quiet  Enjoyment. — The  law  will  imply  covenants  for 
quiet  possession  and  enjoyment  against  paramount  title,  and 
against  such  acts  of  the  landlord  as  destroy  the  beneficial  enjoy- 
ment of  the  lease.6 

A  breach  of  the  covenant  for  quiet  enjoyment  discharges  fu- 
ture liability  for  rent  so  long  as  the  eviction  continues,  but  no 
longer.6 


fiduciary  relation  toward  others,  such 
as  trustees,  executors,  attorneys  and 
agents,  but  also  to  those  who  occupy 
any  position  out  of  which  a  similar 
duty  ought,  in  equity  and  good  con- 
science, to  arise.  The  knowledge  which 
one  acquires  as  trustee  or  confidential 
agent  is  of  itself  a  sufficient  ground  of 
disqualification,  and  of  requiring  that 
such  knowledge  shall  not  be  allowed  to 
be  used  for  his  own  benefit  to  the  in- 
jury of  the  trust,  or  in  violation  thereof. 
Where  one  person  is  placed  in  such  re- 
lation to  another,  by  the  act  or  consent 
of  that  other,  or  the  act  of  a  third  per- 
son, or  of  the  law,  so  that  he  becomes 
interested  for  him  or  with  him  in  any 
subject  of  property  or  business,  he  will 
in  equity  be  prohibited  from  acquiring 
rights  in  that  subject  antagonistic  to 
the  person  with  whose  interest  he  has 
been  associated. 

1.  Gannett  v.  Albree,  103  Mass.  372; 
Hill  v.  Barclay,  18  Ves.  63. 

a.  Hill  v.  Barclay,  18  Ves.  63;  Lavat 
v.  Ranelagh,  3  V,  st  B.  29;  Gourlay  v. 
Somerset,  1  V.  &  B.  68. 

3.  Willingham  v.  Joyce,  3  Ves.  169; 
O'llerling  v.  Hedges,  TScho.  &  L.  123; 
Buckland  v.  Hall,  8  Ves.  92;  De 
Minckwitz  v.  Udney,  16  Ves.  466. 

But  if  the  lessee  has  assigned  the 
lease  to  a  solvent,  the  fact  that  the 
lessee  is  insolvent  will  not  prevent  the 
assignee  from  enforcing  the  covenant 
in  equity.  Morgan  v.  Rhodes,  1  Mont. 
.&  A.  214;  Crosbie  v.  Tooke,  1  My.  & 
X.  431. 

4.  In  a  sealed  lease,  the  lessor  cove- 


nanted that  if  the  lessee  should  per- 
form all  the  covenants  the  lessor  would, 
at  the  expiration  of  the  term,  grant  to 
lessee  a  new  term  of  twenty-one  years. 
It  was  held  that  under  such  circum- 
stances there  was  no  implied  covenant 
on  the  part  of  the  lessee  to  take  a  new 
lease.  Bruce  v.  Fulton  Bank,  79  N.  Y. 
154- 

5.  Bernngton  v.  Casey,  78  111.  317; 
Streeter  v.  Streeter,  43  111.  155;  Wade 
v.  Halligan,  16  111.  508;  Baugher  v. 
Wilkins,  16  Md.  35;  Vann  v.  Rouse, 
94  N.  Y.  401;  Boreel  v.  Lawton,  90  N. 
Y.  293;  Lynch  v.  Onondaga  Salt  Co., 
64  Barb.  (N.  Y.)  558;  Mack  v.  Patchin, 
42  N.  Y.  167;  McCleary  v.  Edwards, 
27  Barb.  (N.  Y.)  239;  Coddlngton  v. 
Dunham,  35  N.  Y.  Sup.  Ct.  412;  Ver- 
nam  v.  Smith,  15  N.  Y.  327;  Mayor 
etc.  of  N.  Y.  v.  Mabie,  13  N.  Y.  151; 
Burr  v.  Stenton,  43  N.  Y.  462;  Iggul- 
den  v.  May,  9  Ves.  325;  Abrams  v. 
Watson,  59  Ala.  524;  Field  v.  Herrick, 
10  III.  App.  591:  Pickett  v.  Ferguson, 
45  Ark.  177;  55  Am.  Rep.  545;  Avery 
v.  Dougherty,  102  Ind.  443;  52  Am. 
Rep.  680;  Dexter  v.  Manley,  4  Cush. 
(Mass.)  14;  Sigmund  v.  Howard  Bank, 
29  Md.  324;  Tone  v.  Brace,  11  Paige 
566. 

6.  Doty  v.  Burdick,  83  111.  473;  Cox 
v.  Jordan,  86  III.  <;6o;  Leopold  v.  Jud- 
son,  75  111.  536;  Pepper  v.  Rowley,  73 
111.  262;  Anderson  v.  Smith,  63  111.  126; 
Lynch  v.  Baldwin,  69  III.  210;  Bentley 
v.  Sill,  3<  111.  414;  Leadbeater  v.  Roth, 
25  111.  587;  Halligan  v.  Wade,  21  111. 
470;  Wade  v.  Halligan,  16  111.  507; 
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A  lease  may  contain  express  covenants  and  at  the  same  time 
covenants  may  be  implied,  but  the  latter  will  be  effective  only 
when  they  are  consistent  with  the  express  covenants.1 


English  v.  Key,  39  Ala.  113;  Cromme- 
lin  v.  Theiss,  31  Ala.  412;  Skaggs  v. 
Emerson,  50  Cal.  3,  6;  Wheelock  r. 
Warschaucr,  21  Cal.  309;  Dewey  v. 
Gray,  2  Cal.  377;  Field  v.  Herrich,  to 
111.  App.  591;  Grabenhorst  v.  Nicode- 
mus,42  Md.  236;  Martin  v.  Martin,  7  Md. 
368;  Mackubin  r.  Whetcroft,  4  Har.  & 
McH.  (Md.)  135;  Stone  v.  Patterson, 
19  Pick.  (Mass.)  476;  Smith  v.  Shep- 
ard,  15  Pick.  (Mass.)  147;  Fitchburg 
Mfg.  Co.  v.  Melven,  15  Mass.  268; 
George  v.  Putney,  4  Cush.  (Mass.)  351; 
Smith  v.  Thurston,  19  Mo.  App.  48; 
Marsh  v.  Butterworth,  4  Mich.  575; 
West  Side  Savings  Bank  v.  Newton, 
76  N.  Y.  616;  Home  Life  Ins.  Co.  v. 
Sherman,  46  N.  Y.  370;  Peck  v. 
Hiler,  24  Barb.  (N.  Y.)  178;  Christo- 
pher v.  Austin,  :i  N.  Y.  216;  Duff  v. 
Wilson,  69  Pa.  St.  316;  Dyer  v.  Wight- 
man,  66  Pa.  St.  425;  Tiley  v.  Moyers, 


43  Pa.  St.  404;  Burr  v.  Callnach,  1  Pa. 
Supr.  Ct.  Dig.  IC5;  Sneed  v.  Jenkins,  8 
Ired.  (N.  Car.)  L.  27;  Poston  v.  Jones, 


2  Ired.  Eq.  (N.  Car.)  350;  Holmes  v. 
Guion,  44  Mo.  164. 

The  only  covenant  that  is  implied  in 
a  lease  is  that  of  quiet  enjoyment.  This 
covenant,  whether  express  or  implied, 
only  means  that  the  lessor  shall  have  such 
title  to  the  premises  as  will  enable  him 
to  give  a  good  and  unencumbered  lease 
for  the  term  demised.  It  implies  no 
warranty  against  the  act  of  strangers. 
It  confers  on  the  lessee  a  right  to  enter 
upon  the  premises,  but  nothing  more. 
Gazzolo  v.  Chambers,  73  111.  75. 

A  landlord  does  not,  ipso  facto,  cove- 
nant that  his  title  to  the  property  demised 
is  good.  Hence  a  tenant  from  year  to 
year,  under  a  parol  lease,  who  is  evict- 
ed in  consequence  of  the  failure  of  the 
landlord's  title,  cannot  maintain  an 
action  against  the  lessor  for  breach  of 
lease.    Gano  v.  Vanderveer,  34  N.  J. 

L.  293. 

A  covenant  for  quiet  enjoyment  in  a 
lease  relates  only  to  the  lessor's  title, 
and  means  that  the  lessee  shall  not  be 
evicted  by  a  paramount  title,  but  does 
not  secure  undisturbed  enjoyment 
where  there  is  no  eviction  from  the 
premises.  Coddington  v.  Dunham,  45 
How.  (N.  Y.)  Pr.  40;  Johnson  v.  Op- 
penheim,  34  N.  Y.  Sup.  Ct.  416. 

A  covenant  in  a  lease  that  the  lessee 
6hall  hold  and  occupy  the  premises  for 


a  certain  time,  amounts  to  a  general 
covenant  for  quiet  enjoyment  during 
the  term.    Ellis  v.  Welch,  6  Mass.  246. 

A  lease  to  a  lessee  "without  inter- 
ruption so  long  as  wood  grows  or  water 
runs,  and  to  his  heirs,  executors,  admin- 
istrators or  any  other  person  or  per- 
sons that  may  represent  him,"  implies  a 
covenant  for  quiet  enjoyment  in  favor 
of  the  lessee.  Knapp  v.  Marlboro,  29 
Vt.  282. 

A  covenant  for  quiet  enjoyment  is 
implied  in  a  lease  of  an  incorporeal 
hereditament.  Mayor  etc.  of  N.  Y.  r. 
Mabie,  13  N.  Y.  151. 

There  is  an  implied  covenant  on  the 
part  of  the  lessor  against  encumbrances 
or  for  quiet  possession,  although  the 
lease  may  have  no  such  express  cove- 
nant. Field  v.  Herrick,  10  111.  App. 
59»- 

Parol  evidence  admissible  to  explain 
circumstances  under  which  a  lease  was 
made  in  order  to  raise  an  implied 
promise.  Lattimore  v.  Garrand,  1 
Exch.  809. 

A  covenant  for  quiet  enjoyment  is 
implied  even  when  premises  are  de- 
mised by  parol.  Messent  v.  Reynolds, 
3  C.  &  B.  194;  Hancock  v.  Coffin,  3  C. 
&  B.  194. 

The  fact  that  a  person  grants  a  lease, 
or  agrees  to  do  so,  implies  a  promise  or 
agreement  on  his  part  that  he  has 
authority  to  do  so.  Stranks  v.  St. 
John,  L.  R.,  2  C.  P.  276. 

Anything  necessary  to  the  use  and 
enjoyment  of  the  demised  premises  for 
the  purposes  intended  by  the  parties 
must  be  implied  when  not  expressed  in 
the  lease.  Kelsey  v.  Durkee,  33  Barb. 
(N.Y.)4io. 

What  Leasee  May  Do  to  Protect  Him- 
self from  Breach. — And  the  lessee  may 
do  any  acts,  necessary  to  insure  the  ben- 
eficial enjoyment  of  the  premises  for 
the  purposes  for  which  they  were 
rented.  Davis  v.  Brigham,  29  Me.  391; 
Wyman  v.  Farrar,  36  Me.  64. 

1.  Crouch  v.  Fowle,  9  N.  H.  219; 
Roebuck  v.  Dupuy,  2  Ala.  535;  Morris 
v.  Harris,  9  Gill  (Md.)  19;  Gates  v. 
Caldwell,  7  Mass.  68;  Vanderkarr  v. 
Vanderkarr,  11  Johns.  (N.  Y.)  122; 
Blair  v.  Hardin,  1  A.  K.  Marsh.  (Ky.) 
232;  Maeder  v.  Carondelet,  26  Mo.  112: 
Lvnch  v.  Onondaga  Salt  Co.,  64  Barb. 
(N.  Y.)  558;  Burr  v.  Stenton,  43  N. 
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That  the  tenant  shall  not  rightfully  be  disturbed  in  his  posses- 
sion and  enjoyment  during  the  terms  of  his  lease,  is  not  a  coven- 
ant and  not  that  he  shall  not  be  disturbed  at  all.1 

And  if  there  be  express  covenants  for  quiet  enjoyment  in  the 
lease,  no  other  or  further  covenant  in  respect  to  quiet  enjoyment 
will  be  implied.* 

(6)  What  Words  Carry  with  Them  a  Covenant  for  Quiet  En- 
joyment.— "  Grant  and  demise,"  when  incorporated  in  a  lease, 
carry  with  them  a  covenant  for  quiet  enjoyment,3  while  the 
words  "  let "  and  "  lease  "  do  not,  in  some  of  the  States,4  and  the 
word  "  lease,"  does,  in  some  of  the  States.6 

"  Demise  "  carries  with  it  not  only  a  covenant  for  quiet  enjoy- 
ment, but  imports  a  covenant  of  good  title  and  a  right  to  make 
a  lease.6 


Y.  462;  Merrill  v.  Frame. 4  Taunt.  329; 
Line  v.  Stephenson,  4  Bing.  (N.  Car.) 
■678;  Webb  v.  Plummer,  2  Barn.  &  Aid. 
750;  Hurd  v.  Smith,  5  Colo.  233; 
Christine  v.  Whitehill,  16  Serg.  &  R. 
(Pa.)  98. 

In  New  fort  and  Massachusetts  it 
has  been  held  that  an  express  covenant 
will  do  away  with  the  effect  of  all 
implied  covenants;  but  this  depends 
upon  the  language  used  and  the  inten- 
tion of  the  parties  to  be  gathered  there- 
from. Vandekarr  v.  Vandekarr,  11 
Johns.  (N.  Y.)  122;  Frost  v.  Raymond, 
2  Cai.  (N.  Y.)  188,  192;  Sumner  v. 
Williams,  8  Mass.  163,  201. 

Where  there  is  an  express  covenant 
relating  to  the  same  matter  as  that  em- 
braced in  the  implied,  however  quali- 
fied, the  implied  covenant  will  be 
excluded  upon  the  principle  expressum 
fucit  cessare  taciturn.  Prav  v.  Great 
Falls  Co.,  38  N.  H.  442;  Messent  v. 
Reynolds,  3  C.  B.  194;  Line  v.  Ste- 
phenson, 4  Bing.  (N.  Car.)  678. 

1.  Underwood  v.  Birchard,  47  Vt. 
3°.v 

A  lessor  is  responsible  upon  his  cov- 
enant for  quiet  enjoyment  for  his  own 
acts  and  for  acts  of  "others  claiming  by 
title  paramount  to  the  lease,  but  not  for 
the  acts  of  a  mere  trespasser.  Playter 
v.  Cunningham,  21  Cal.  229;  Baugher 
v.  Wilkins,  16  Md.  35;  Sigmund  r. 
Howard  Bank,  29  Md.  324;  Snodgrass 
v.  ReynoldSj  79  Ala.  452;  King  v. 
Reynolds,  67  Ala.  229;  42  Am.  Rep. 
107;  Abrams  *>.  Watson,  59  Ala.  524; 
Gazzolo  v.  Chambers,  73  111.  75; 
Gardner  t>.  Keteltas,  3  Hill  330;  Trull 
v.  Granger,  8  N.  Y.  115;  Hertzberg  v. 
Beisenbach.  64  Tex.  262;  Moore  v. 
M'eber,  71  Past.  429;  10  Am.  Rep.  708. 

Does  Not  Extend  to  Repairs.  —  The 


ordinary  covenant  for  quiet  enjoyment, 
whether  inserted  or  implied,  does  not 
render  the  landlord  liable  to  keep 
premises  in  repair.  Doupe  v.  Gennin, 
37  How.  (N.  Y.)  Pr.  5. 

2.  Burr  v.  Stenton,  43  N.  Y.462. 

3.  "Grant  and  Demise." —  Barney  v. 
Keith.  4  Wend.  (N.  Y.)  502. 

The  words  "grant  and  demise"  in  a 
lease  for  years,  create  an  implied  war- 
ranty of  title  and  a  covenant  for  quiet 
enjoyment.  Stott  v.  Rutherford,  92 
U.  S.  107. 

The  words  "yielding  and  paying" 
amount  to  an  implied  covenant  only, 
and  the  lessee  is  not  liable  for  rent 
thereon  after  he  has  assigned  his  term. 
Kimpton  v.  Walker,  9  Vt.  191. 

4.  "Let  and  Lease."  —  Lovering  v. 
Lovering,  13  N.  H.  513. 

5.  "Lease."— Hamilton  v.  Wright,  28 
Mo.  199;  Mavle  v.  Ashmead,  20  Pa.  St. 
822. 

6.  "Demise."  —  Crouch  v.  Towle,  9 
N.  H.  219;  Grannis  v.  Clark,  8  Cow. 
(N.  Y.)  36;  Sumner  v.  Williams,  8 
Mass.  163,  201. 

The  word  "demise,"  in  a  lease  of  real 
property  only,  does  not  imply  a  con- 
tract for  any  particular  state  of  the 
property  at  the  time  of  the  lease;  nor 
that  it  is  fit  for  the  purpose  for  which  it 
is  let.  Hart  v.  Windsor,  12  M.  &  W.  68. 

The  word  "demise"  in  a  lease  does 
not  carry  with  it  a  covenant  for  quiet 
enjoyment  if  it  is  expressly  stipulated 
that  nothing  contained  in  such  lease 
shall  be  construed  as  a  covenant  for 
quiet  enjoyment.  Maeder  v.  Caronde- 
let,  26  Mo.  112;  Barnett  v.  Lynch,  5  B. 
&  C.  589;  Holder  v.  Taylor,  Hob.' 12; 
Adams  v.  Gibney,  6  Bing.  656;  Frazer 
v.  Skey.  2  Chit.  646;  Iggulden  v.  May, 
9  Ves._325. 
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Conditions  and  Covenants. 


LEASE. 


Implied  Covenant!  in  Lenses;. 


There  is  an  implied  covenant  on  the  part  of  the  lessee  that  he 
shall  commit  no  voluntary  waste  or  unnecessary  injury,1  and  that 
farming  land  shall  be  cultivated  in  a  husbandlike  manner,  and 
not  in  a  manner  materially  different  from  its  former  use.3 

As  a  general  rule,  there  is  no  implied  covenant  or  warranty  in  a 
lease  that  the  property  leased  is  fit  for  the  purpose  for  which  it 
is  intended  to  be  used.3 


The  implied  covenant  for  title  and 
quiet  enjoyment  arising  from  the  word 
"demise"  has  practically  yielded  to  the 
express  covenant  for  quiet  enjoyment. 
Hart  v.  Windsor,  12  M.  &  W.  68;  Jones 
v.  Franklin,  30  Ark.  631;  Iggulden  v. 
Mav,  9  Ves.  32c. 

1. "  Waste.— Walker  v.  Tucker,  70  111. 
527;  Hughes  v.  Vanstone,  24  Mo.  App. 
637;  U.  5.  v.  Bostwick,  94  U.  S.  53. 

2.  Nave  v.  Beny,  22  Ala.  382. 

3.  Wilkinson  v.  Clauso,  29  Minn.  91; 
McGlashen  v.  Tallmadge,  37  Barb.  (N. 
Y.)  313;  Foster  v.  Pevser,  9  Cush. 
(Mass.)  242;  Mayer  v.  Moller,  1  Hilt 
(N.  Y.)  491;  Kerr  v.  Merrell,  4  Mo. 
App.  591 ;  Brewster  v.  DeFremery,  33 
Cal.  341;  Brauger  v.  Manciet,  30  Cal. 
625;  Piatt  v.  Farney,  16  111.  App.  216; 
Morse  v.  Maddox,  17  Mo.  569;  Lucan 
v.  Coulter,  104  Ind.  81;  Purceil  v.  Eng- 
lish, 86  Ind.  34;  Trustees  etc.  v.  Brett, 
25  Ind.  409;  Bowe  v.  Hunking,  135 
Mass.  3S0;  Dutton  v.  Gerrish,  9  Cush. 
(Mass.)  89;  Foster  v.  Peyser,  9  Cush. 
(Mass.)  242;  Edwards i>.  Mew  York  etc. 
R.  Co.,  98  N.  Y.  245;  Jaffe  v.  Harteau, 
56  N.  Y.  398;  Witty  v.  Matthews,  52 
N.  Y.  512;  Kabus  v.  Frost,  <;o  N.  Y. 
Sup.  Ct.  72;  Outerbridge  v.  Phelps,  45 
(N.  Y.)  Sup.  Ct.  555;  Chadwick  v. 
Woodward,  13  Abb.'(N.  Y.)  N.  C.  442; 
Johnson  v.  Oppenheimer,  12  Abb.  (N. 
Y.)  Pr.,  N.  S.  449;  Cleves  v.  Wil- 
loughby,  7  Hill  (N.  Y.)  83;  Roosevelt 
v.  Abbatt,  2  Rob.  (N.  Y.)  156;  Post  v. 
Vetter,  2  E.  D.  Smith  (N.  Y.)  248; 
Scott  i».  Simons,  54  N.  H.426;  Hazlett 
v.  Powell,  30  Pa.  St.  293;  Naumberg  v. 
Young,  44  N.  J.  L.  332;  Banks  v. 
White.  1  Sneed  (Tenn.)  614;  Sheets  v. 
Sclden,  7  Wall.  (U.  S.)  416;  Hart  v. 
Windsor,  12  M.  &  W.  68;  Arden  v. 
Pullen,  12  M.  &  W.321;  Gait  v.  Gandy, 
2  El.  &  B.  S45;  Cowell  v.  Lumlev,  39 
Cal.  151. 

In  a  lease  for  years  of  a  factory,  water 
power,  tools,  machinery  and  apparatus 
for  carrying  on  a  particular  branch  of 
manufacture,  there  is  an  implied  cove- 
nant on  the  part  of  the  lessor  that  the 
lessee  shall  have  the  free  and  peaceable 
enjoyment  of  the  premises  during  the 
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term,  so  as  to  enable  him  to  make  use 
thereof  for  the  purposes  for  which  they 
were  intended,  without  any  interrup- 
tion or  disturbance  by  the  lessor.  Dex- 
ter v.  Manley,  4  Cush.  (Mass.)  14. 

There  are  no  implied  covenants  on- 
the  part  of  the  lessor  in  the  lease  of  a 
store  that  the  building  is  safe,  well 
built,  or  fit  for  any  particular  use. 
Dutton  v.  Gerrish,  9 Cush.  (Mass.)  S9;. 
Libbey  v.  Tolford.  48  Me.  316. 

A  recital  in  a  lease  that  premises 
are  to  be  used  as  a  "boarding  house," 
even  if  it  implies  that  premises  are 
suitable  for  a  boarding  house,  cannot 
be  so  extended  by  implication  as  to  ap- 
ply to  any  particular  description  of 
boarding  houses  not  expressly  desig- 
nated in  the  lease.  Roosevelt  v.  Abbatt 
2  Rob.  (N.  Y.)  156. 

There  is  no  implied  covenant  on  the 
part  of  the  lessor  that  a  house  is  fit  for 
habitation,  yet  when  the  landlord  knows 
that  a  cause  exists  which  renders  the 
house  unfit  for  occupation,  it  is  a  wrong- 
ful act  on  his  part  to  rent  it  without 
notice  of  its  condition;  and  if  after  dis- 
covering and  experiencing  its  injurious 
effects,  the  tenant  is  compelled  to  quit 
the  premises,  the  lessor  cannot  enforce 
the  contract  for  payment  of  rent. 
Wallace  v.  Lent,  29  How.  (N.  Y.)  289. 

A  lease  of  a  salt  well  implies  no  cov- 
enant that  the  well  shall  be  of  am-  par- 
ticular productive  capacity.  Clark  v. 
Babcock,  23  Mich.  164. 

Where  premises  are  leased  for  a 
specific  purpose  there  is  no  implied 
covenant  that  they  are  fit  for  such  pur- 
pose. Foster  v.  Peyser,  9  Cush.  (Mass.) 
242;  Dutton  v.  Gerrish. 9 Cush.  (Mass.) 
89;  Libbey  v.  Tolford,  48  Me.  316; 
Cleves  v.  Willoughby,  7  Hill  (N.  Y.) 
83;  Jaffe  v.  Harteau.  56  N.  Y.  39S; 
Erskine  v.  Adeane,  6  Eng.  (Moak)  594; 
Tyler  v.  Disbrow,  4  Mich.  415. 

There  is  no  implied  covenant  that  the 
premises  are  fit  for  the  purpose  for 
which  they  are  let  or  that  they  shall 
remain  so.  Robbins  v.  Mount  4  Rob. 
(N.  Y.)  553;  Foster  v.  Peyser,  9  Cush. 
(Mass.)  242;  Dutton  v.  Gerrish,  9  Cu>h. 
(Mass.)  89;  McGlasham  v.  Tallmadge, 
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Condition*  and  Covenants. 


LEASE. 


Implied  CoTenantf  in  Leases. 


A  covenant  for  quiet  enjoyment  in  a  lease  for  years,  being  a 
covenant  in  futuro,  is  a  covenant  running  with  the  land,  and  will 
pass  to  assignee.1 

Equity  will  not  imply  a  covenant  in  restraint  of  a  beneficial 
use  of  the  property.* 

(c)  No  Implied  Covenant  to  Put  Lessee  in  Possession. — There  is 
no  implied  covenant  in  a  lease  that  the  lessor  will  put  the  tenant 
in  possession  of  the  premises  leased.3 

(d)  Covenants  of  Warranty. — The  word  "grant"  in  a  lease  for 
years  is  a  warranty  of  the  lessor's  title  4 

37  Barb.  (N.  YO  313;  Mayer  v.  Mpller,    The  result  is  not  produced  by  the  ac- 


1  Hilt.  (N.Y.)C.P.  491. 

Where  a  building  is  leased  for  a  store 
before  it  is  completed,  and  it  was  un- 
derstood between  the  parties  that  the 
building  should  he  used  for  a  store, 
there  is  an  implied  covenant  that  the 
building  shall  be  fit  for  a  store  at 
the  time  when  the  term  commences. 
LaFarge  v.  Mansfield, 31  Barb.  (N.  Y.) 
345- 

If,  from  the  circumstances  attending 
the  making  of  a  lease,  it  appears  that 
the  lessee  intended  to  procure  a  fire- 
proof warehouse,  and  the  lease  is 
of  premises  "together  with  the  fire- 
proof cotton  warehouse  built  thereon," 
a  covenant  is  implied  that  the  ware- 
house is  fire  proof.  Vaughan  v.  Mat- 
lock, 23  Ark.  9.  But  the  covenant  can- 
not be  extended  by  implication  so  as  to 
make  the  lessor  a  covenantor  that  it 
shall  remain  fire  proof  during  the  whole 
term.  Branger  v.  Munciet,  30  Cal.  624. 

1.  Shelton  v.  Codman,  3  Cush. 
(Mass.)  318. 

If  the  lessee  assign  his  term  without 
expressly  covenanting  for  quiet  enjoy- 
ment, his  assignee  cannot  maintain  an 
action  against  him  for  an  eviction  by 
one  claiming  under  the  lessor.  Waldo 
v.  Hall,  14  Mass.  486. 

An  implied  covenant  passes  to 
assignee,  and  is  good  so  long  as  the 
lessor's  estate  continues.  Bacon's  Abr., 
tit.  Covenant;  Vyvyan  v.  Arthur,  1  B. 
&  C.  410;  but  it  will  not  support  an  ac- 
tion against  the  lessor's  executors,  etc., 
when  the  term  ceases  with  the  lessor's 
death.  Swan  v.  Strausham  Dyer,  257a. 

2.  Brugman  v.  Noyes,  6  Wis.  1. 

3.  Sigmund  v.  Howard  Bank,  29  Md. 
324;  Gazzolo  v.  Chambers,  75  111.  75; 
Mechanic  etc.  Ins.  Co.  v.  Scott,  2  Hilt. 
(N.  Y.)  550. 

What  Is  a  Breach  of  Covenant  for 
Quiet  Enjoyment. — The  commencement 
of  an  ejectment  suit  followed  by  a  writ 
of  estrepement  is  no  breach  of  the 
covenant  in  a  lease  for  quiet  enjoyment. 


tion  till  it  has  its  point  in  actual  or  vir- 
tual eviction.  Schuylkill  etc.  R.  Co.  v. 
Schmoele,  57  Pa.  St.  271. 

It  was  formerly  laid  down  in  New 
fork,  that  actual  ouster,  or  physical 
dispossession  was  necessary.  Waldron 
v.  McCarty,  3  Johns.  (N.  Y.)  471; 
Kortz  v,  Carpenter,  5  Johns.  (X.  Y.) 
120;  Webb  v.  Alexander,  7  Wend. 
(N.  Y.)  281;  Kerrf.  Shaw,  13  Johns. 
(N.  Y.)  236;  St.  John  v.  Palmer,  5 
Hill.  (N.Y.)  599. 

But  the  prevailing  doctrine  now  is, 
that  after  a  demand  or  other  hostile  as- 
sertion of  the  paramount  title  the  lessee 
may  yield  thereto,  taking  the  risk  of  its 
being  the  superior  title,  and  his  at- 
tornment or  purchase,  without  any  ac- 
tual change  of  possession,  will  be  a 
constructive  eviction  and  breach  of  the 
covenant  for  quiet  enjoyment.  Tay- 
lor's Landlord  and  Tenant,  p.  258,  note 
5;  Grist  v.  Hodges,  3  Dev.  (N.  Car.) 
200;  Sprague  v.  Baker,  17  Mass.  586; 
Loomis  v.  Bedel,  11  N.  H.  74;  Moore 
v.  Vail,  17  III.  190;  Curtis  v.  Deering, 
12  Me.  501;  University  of  Vermont  v 
Joslyn,  21  Vt.  52;  Brown  v.  Dickerson. 
12  Pa.  St.  372;  Holbrook  v.  Young,  106 
Mass.  83.  But  such  attornment  must 
be  shown.  Hawesr. Shaw,  icoMass.  187. 

If  a  landlord  covenants  against  dis- 
turbance by  himself  or  any  person 
claiming  under  him,  and  the  lessee  is 
evicted  by  one  having  a  paramount 
title,  he  cannot  recover  under  the  cov- 
enant for  general  title  implied  in  the 
word  "  demise."  Merrill  v.  Frame,  4 
Taunt.  329. 

4.  Grannis  v.  Clark,  8  Cow.  (X.  Y.) 
36;  Coddington  v.  Dunham,  35  N.  Y. 
Sup.  Ct.  412;  Mayor  etc.  of  N.  Y.  v. 
Mabie,  13  N.  Y.  151;  Barney  v.  Keith, 
4  Wend.  (N.  Y.)  502;  Tone  v.  Brace, 
11  Paige  (N.  Y.)  566;  Berrington  v. 
Casey,  7S  111.  317;  Gazzolo  v.  Cham- 
bers, 73  III.  75;  Streeter  v.  Streeter,  43 
111.  155;  Sigmund  v.  Howard  Bank,  29 
Md.  324. 
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Conditions  and  Covenants. 


LEASE.     Covenants  to  Purchase  Buildings. 


so  long  as  the  lessor  has  the  term.1 

6.  Covenants  to  Purchase  Buildings  and  Improvements. — Where  the 
landlord  covenants  to  purchase  the  buildings  and  improvements 
placed  thereon,  during  the  term  by  the  tenant,  such  covenant 
will  extend  only  to  such  improvements  as  may  remain  thereon  at 
the  end  of  the  term ;  *  and  if  the  lease  specifies  the  kind  of  im- 
provements to  be  made,  the  lessee  can  recover  for  only  such  as 
are  according  to  the  terms  of  the  lease  in  that  regard.8  Ordinary 
repairs  are  not  to  be  included  in  such  a  covenant.4 

If  there  be  no  covenant  in  the  lease  to  that  effect,  the  lessee 
cannot  recover  the  value  of  improvements.  If  the  improvements 
are  such  that  he  can  remove  them}  he  may  do  so  during  the 
term  or  before  the  premises  are  surrendered,  but  be  cannot  re- 
cover the  value  thereof  from  the  landlord.6 


1.  Brookhaven  v.  Baggett,  61  Miss. 
383- 

Covenants  Binding  Upon  Assignee. — 

Covenants  of  warranty  and  to  convey 
in  a  lease  of  real  estate,  run  with  the 
land,  and  are  binding  upon  the  heirs  and 
assignees  of  the  lessor.  Van  Home  v. 
Crain,  1  Paige  (N.  Y.)  455. 

In  case  of  a  lease  of  a  factory,  which 
though  not  mentioning  them,  included 
an  engine  and  a  boiler,  there  is  no  im- 
plied warranty  as  to  the  condition  or 
capacity  of  the  engine  and  boiler. 
Naumberg  v.  Young,  44  N.J.  L.  331. 

Untrue  affirmations,  by  a  landlord, 
of  the  condition  of  premises  proposed 
to  be  hired,  in  a  matter  concerning 
which,  by  ordinary  diligence,  the  ten- 
ant can  obtain  correct  information,  are 
not  such  a  deception  as  to  impose  upon 
the  landlord  the  obligation  of  a  war- 
ranty. Schermerhorn  v.  Gouge,  13 
Abb.  (N.  Y.)  Pr.  315. 

A  covenant  for  quiet  enjoyment  does 
not  imply  a  general  warranty.  Tooken 
v.  Grotenkemper,  1  Cin.  Supr.  Ct.  Rep. 
(Ohio)  88. 

3.  Van  Rensselaer  v.  Penniman,  6 
Wend.  (N.  Y.)  569. 

3.  Fisher  v.  Fisher,  1  Brad.  (N.  Y.) 
Surrogate  335. 

4.  Lametti  v.  Anderson,  6  Cow.  (N. 
Y.)  302. 

5.  Covenants  as  to  Improvements. — 

Kutter  v.  Smith,  2  Wall.  (U.  S.) 
491;  Gudgell  v.  Durall,  4  J.  J.  Marsh. 
(Ky.)  229;  Lawrence  v.  Knight,  11 
Ca'l.  298;  Smith  v.  Brown,  5  Rich.  (S. 
Car.)  Eq.  291. 

A  tenant  under  a  lease  which  pro- 
vides that  a  building  put  upon  the  prem- 
ises by  htm  shall  be  paid  for  by  the 
lessor,  cannot  hold  the  premises  after 
the  expiration  of  the  lease,  on  the 


ground  of  nonpayment  for  such  build- 
ings by  the  lessor,  nor  defend  an  action 
of  ejectment  upon  that  ground.  Speers 
v.  Flack,  34  Mo.  tot. 

Where  it  is  provided  in  a  lease  that 
the  lessee  shall  make  permanent  im- 
provements upon  the  demised  premises, 
under  a  covenant  that  he  shall  be  re- 
paid their  value,  he  may  seek  relief  in 
equity  as  well  as  at  law.  The  value  of 
the  improvements  constitute  an  equita- 
ble lien  upon  the  premises.  Conover  v. 
Smith.  17  N.J.  Eq.  51. 

In  a  lease  covenanting  that  on  the 
lessee's  being  removed  from  the  de- 
mised premises,  or  dispossessed,  he 
shall  be  paid  the  value  of  the  improve- 
ments made  by  him,  and  that  on  such 
payment  he  shall  yield  up  the  demised 
premises,  there  is  an  Implied  agreement 
of  the  lessor  that  the  lessee  may  retain 
possession  until  such  payment  be  made, 
although  the  term  for  which  the  prem- 
ises were  demised  has  expired.  Van 
Rensselaer  v.  Penniman,  6  Wend.  (N. 
Y.)  569. 

Where  a  lease  contains  an  agreement 
that  the  lessor  shall,  upon  the  termina- 
tion of  the  lease,  pay  the  appraised 
value  of  the  buildings,  the  lessee  has  no 
lien  upon  the  property  therefor.  Whit- 
tock  v.  Duffield,  2  Edw.  Ch.  (N.  Y.) 
366. 

A  covenant  by  a  lessor  to  build  on 
the  leased  premises  does  not  by  impli- 
cation impose  on  him  the  obligation  to 
rebuild  in  case  of  destruction  of  build- 
ing by  fire  during  tenancy.  The  failure 
of  the  lessor  to  rebuild"  under  such  a 
lease  does  not  relieve  the  lessee  from 
his  express  agreement  to  pay  rent. 
Cowell  v.  Lumley,  39  Cal.  151. 

Where  a  lease  of  real  estate  contains 
a  covenant  that  at  the  expiration  of  the 
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•  Condition!  and  Covenants. 


LEASE. 


Covenant*  to  Erect  Buildings. 


7.  Covenants  to  Erect  Buildings. — When  a  tenant,  by  his  lease, 
covenants  to  make  certain  improvements  or  to  erect  buildings, 
and  fails  to  do  so,  the  landlord  can  recover  of  him  what  it  would 
cost  to  make  them,  and  the  difference  in  the  rental  value  of  the 
land,  until  they  could  be  made  after  the  expiration  of  the  term.1 
And  if  the  landlord  covenants  to  purchase  the  buildings  at  the 
end  of  the  term,  but  sells  premises  during  the  term,  his  assignee 
will  be  bound  to  carry  out  the  contract  in  relation  to  the  purchase 
of  the  buildings,  it  being  a  covenant  running  with  the  land.* 

A  failure  on  the  part  of  the  tenant  does  not  of  itself  work  a 
forfeiture.  The  landlord  must  take  steps  to  terminate  the  lease, 
or  the  lessee  will  be  held  to  occupy  thereunder,  and  his  liability 
be  measured  thereby.8 

A  covenant  on  the  part  of  the  tenant  that  at  the  end  of  the 
term  he  will  leave  to  the  landlord  all  permanent  additions  and 
improvements,  does  not  include  machinery  and  other  things  in- 
troduced for  the  purpose  of  carrying  on  the  business  of  the 
tenant.4 


terra  the  lessor  should  purchase  at  an 
appraisal  the  permanent  improvements 
made  by  the  lessee,  and  he  then  refuses 
to  do  it,  the  covenant  is  broken  and  the 
right  of  action  attaches  to  the  lessor. 
Such  breach,  however,  is  not  a  contin- 
uous one,  and  one  who  afterwards  be- 
comes the  assignee  of  the  lessor  with 
knowledge  of  it,  takes  the  land  charge- 
able with  the  covenant.  Coffin  v.  Tal- 
man,  8  N.  Y.  (4  Seld.)  465. 

Where  a  lease  provided  that  at  the 
end  of  the  term  the  lessor  should  pur- 
chase the  improvements  and  the  price 
he  was  to  pay  for  the  same  was  to  be 
determined  by  appraisers  at  the  expira- 
tion of  the  term,  the  improvements  pass 
to  the  lessor,  under  an  obligation  to 
pay  for  the  same,  which  is  not  wholly 
dependent  on  the  making  of  an  ap- 
praisement in  the  manner  prescribed  by 
the  lease.  McCarren  v.  McNulty,  7 
Gray  (Mass.)  139;  Hood  v.  Hartshorn, 
100  Mass.  117. 

Where  a  lessor  covenants  to  pay  a 
lessee  for  improvements  made  by  the 
latter,  etc.,  or  his  assigns,  upon  prem- 
ises, this  covenant  runs  with  the  term, 
which,  having  passed  by  assignment 
before  covenant  was  broken,  extends  to 
the  assignee,  who,  or  whose  executors, 
though  •  the  improvements  were  not 
made  by  him,  might  maintain  an  action 
on  it.  Lametti  v.  Anderson,  6  Cow. 
(N.  Y.)  302. 

Where  Assignee  Is  Not  Bound  to  Pur- 
chase Improvements. — A  covenant  by 
lessor  to  pay  for  any  improvements,  if 
.  there  should  be  any  left  on  the  land  by 


the  lessee  at  the  termination  of  the  lease, 
there  being  no  covenants  by  the  lessee 
to  make  improvements,  is  not  a  cove- 
nant running  with  the  land,  but  per- 
sonal merely,  and  does  not  bind  the 
assignee  ofthe  reversion.  Bream  v. 
Dickerson,  2  Humph.  (Tenn.)  126. 

Where  a  lease  in  terms  states  that  it 
shall  be  binding  upon  the  lessor,  his 
heirs,  executors  and  administrators,  but 
says  nothing  of  his  assigns,  the  lessee 
cannot  maintain  an  action  against  a 
purchaser  of  the  house  and  premises 
from  the  lessor,  upon  a  clause  in  a  lease 
binding  the  lessor  to  pay  for  certain 
fixtures  and  furniture,  which  by  the 
terms  ofthe  lease  the  lessee  was  to  put 
into  the  house.  Hansen  v.  Mever,  81 
111.  321. 

1.  Raybourn  v.  Ramsdell,  78  111. 
622. 

2.  Frederick  v.  Callahan,  40  Iowa 

3.  Raybourn  z<.  Ramsdell,  78  111.  622. 

4.  Hey  v.  Bruner,  61  Pa.  St.  87. 

A  stipulation  in  the  lease  of  a  sugar 
plantation  that  all  the  machinery  and 
fixtures  put  thereon  by  the  lessee  shall 
remain  at  the  end  of  the  term,  imports 
no  waiver  of  his  right  to  claim  compen- 
sation therefor.  The  proper  compensa- 
tion is  their  actual  cost.  Ross  v.  Zuntz, 
26  La  Ann.  888. 

Loss  by  Fire  Win  Not  Excuse. — If  a 
lessee  covenants  in  a  lease  to  erect  on 
the  leased  premises,  buildings  of  certain 
value,  and  to  leave  them  upon  the  prem- 
ises at  the  end  of  the  term,  in  good 
order  and  repair,  the  lessee  will  not  be 
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8.  Express  Covenants  by  Lessee — (a)  Covenant  to  Repair. — If  there 
is  no  covenant  in  the  lease  binding  the  landlord  to  make  repairs, 
the  tenant  cannot  compel  him  to  make  them,  it  being  the  duty  of 
the  lessee  to  make  all  ordinary  repairs.1 

If  the  lease  provides  that  all  repairs  shall  be  made  by  the  les- 
see, and  the  landlord  makes  certain  repairs  at  the  tenant's  re- 
quest, the  tenant  is  not  liable  for  the  costs  of  such  repairs.*  If 
the  tenant  covenants  to  put  the  premises  in  good  repair,  he  will 
only  be  required  to  put  the  property  in  as  good  condition  as  can 
be  done  without  change  of  form  or  material.8 

Where  a  lease  provides  that  repairs  may  be  made  by  the  les- 
see, and  the  cost  thereof  taken  out  of  the  rent,  he  cannot  claim 
damages  of  the  lessor  for  want  of  repairs,  having  given  the 
landlord  no  notice  of  the  want  of  repairs.4 


excused  from  the  complete  performance 
of  the  covenant  by  the  accidental  de- 
struction of  the  buildings  erected  by 
them,  by  fire  during  the  term.  And  in 
such  case  they  and  their  assignees  will 
be  liable  to  the  lessor  for  the  value  of 
the  buildings  destroyed.  Pasteur  v. 
Jones,  Cam.  &  N.  (N.  C  ar.)  194.  But 
see  Cowell  v.  Lumley,  39  Cal.  151. 

Where  a  lease  provides  that  "at  the 
end  of  the  term,  all  rents  and  covenants 
being  complied  with  on  the  part  of  the 
said  lessee,  he,  the  said  lessee,  shall  have 
the  right  to  remove  any  buildings  he 
may  have  erected  on  the  premises  dur- 
ing the  term,"  it  was  held  to  be  a  con- 
dition precedent  to  the  removal  of  the 
buildings,  and  that  a  tender  of  perform- 
ance on  condition  that  the  lessor  would 
permit  removal  was  not  enough.  Clem- 
ens v.  Murphy,  40  Mo.  121. 

A  lease  for  a  year  contained  a  cove- 
nant that  the  lessee  should  erect  a  build- 
ing, and  that  he  might,  at  his  option, 
upon  notice,  extend  the  term  for  five 
years.  He  gave  no  notice  but  held 
over  upon  sufferance.  Held,  that  the 
fact  that  he  was  allowed  to  hold  over 
did  not  waive  the  right  to  recover  dam- 
ages for  his  breach  of  covenant  to  build. 
Pollman  v.  Morgester,  99  Pa.  St.  611. 

1.  Peoria  v.  Simpson,  110  111.  294; 
Walker  v.  Tucker,  70  111.  527;  Gridley 
v.  Bloomington,  68  111.  47:  Union  Brass 
Mfg.  Co.  v.  Lindsay,  10  111.  App.  5S3; 
Coke  v.  Gutkese,  80  Ky.  598;  Libbey 
v.  Tolford,  48  Me.  316;  Kellenberger  v. 
Foresman,  13  Ind.  475;  Harris  v.  Cohen, 
50  Mich.  324;  Deutsch  v.  Abeles,  ic 
Mo.  App.  398;  Sheary  v.  Adams,  18 
Hun  (N.  Y.)  181;  Suydam  v.  Jackson, 
54  N.  Y.  450;  Hitner  v.  Ege,  23  Pa.  St. 
305;  Kline  v.  Jacobs,  68  Pa.  St.  57. 


Unless  there  was  an  express  contract 
by  the  landlord  to  repair,  the  tenant 
cannot  recover  for  repairs  made  by 
him,  or  for  damages  sustained  for  non- 
repair. Smith  v.  Kingkaid,  1  111.  App. 
620;  Lucas  v.  Coulter,  104  Ind.  81;  Pur- 
cell  v.  English,  S6  Ind.  34;  Wilkinson  x: 
Clauson,  29  Minn.  91;  Wehnnan  z: 
Priest,  12  Mo.  App.  577;  Naumberg  r. 
Young, 44  N.  J.  L.  332;  Davis  v.  Banks, 
2  Sweeney  (N.  Y.)  184;  Doupe  v. 
Genin,  45  N.  Y.  119;  O'Brien  r.  Cap- 
well,  59'Barb.  (N.  Y.)  497;  Flvnn  r. 
Hatton,  43  How.  Pr.  (N.  Y.)  333";  Cole 
v.  McKey,  66  Wis.  500. 

9.  Wicker  v.  Lewis,  40  111.  251. 

S.  Ardesco  Oil  Co.  v.  Richardson,  63 
Pa.  St.  162. 

4.  Wolcott  v.  Sullivan,  6  Paige  (N. 
Y.)  117. 

Liability  of  Tenant  for  Damages  on 
Account  of  Failure  to  Repair. — A  cove- 
nant in  a  lease  to  "maintain  the  build- 
ings" binds  the  lessee  at  all  times  and 
the  lessor  can  sustain  his  action  for  any 
neglect,  although  before  the  termina- 
tion of  the  lease.  Buck  v.  Pike,  27  Vt. 
5*9- 

A  covenant  in  a  lease  that  no  altera- 
tion or  addition  shall  be  made  in  or  to 
the  premises  without  the  consent  of  the 
lessor,  does  not  relieve  the  tenant  from 
liability  for  injuries  resulting  to  a  third 
person,  for  want  of  repair  of  the  prem- 
ises. Boston  v.  Worthington,  10  Gray 
(Mass.)  496. 

Where  a  lessee  covenanted  to  keep 
the  buildings  in  good  repair  and  condi- 
tion at  the  time  he  took  possession,  the 
roof  and  steps  were  in  bad  condition. 
The  lessee  made  only  such  repairs  as' 
were  required  for  his  own  comfort,  and 
the  steps  became  rotten  and  the  roof 
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If  the  lessee  is  to  keep  the  pi 
ages  by  the  elements,"  he  will  r.< 
occurring  without  his  fault.1 

leaked  so  as  to  injure  the  walls.  After 
the  term  expired  the  lessor  had  the 
roof  repaired,  gutters  put  in  and  new 
steps  built;  held,  that  these  were  repairs 
within  the  covenants  of  the  lease,  and 
that  lessee  was  liable  for  expense  of 
making  them.  Green  v.  Eden,  2  Thomp. 
&  C.  (N.  Y.)  5S2. 

"Wear  and  Tear." — In  a  lease  of  a  mill 
the  lessees  covenanted  to  deliver  up  the 
premises  in  as  good  order  as  they  found 
them,  natural  wear  and  tear  and  fire  ex- 
cepted. It  was  held  that  the  falling  of 
the  mill  from  its  own  inherent  defect, 
while  in  reasonable  and  proper  use, 
comes  under  the  exception  of  "wear 
and  tear."  "Wear  and  tear"  do  not 
necessarily  imply  a  gradual  deteriora- 
tion, but  may  apply  to  a  sudden  acci- 
dent caused  by  a  defect.  Hess  v.  New- 
comer, 7  Md.  325;  Arden  v.  Pullen,  10 
M.  &  W.  321;  Smith  v.  Stagg,47N.Y. 
Supr.  Ct.  514. 

A  covenant  by  the  lessees  of  certain 
mills  and  water  power  that  they  would 
make  all  small  repairs  that  they  could 
easily  do  themselves,  without  charge  to 
the  lessor,  held  to  impose  no  duty  upon 
them  beyond  what  the  law  would  im- 
pose upon  them  in  their  character  of 
tenants  and  which  required  of  them  the 
ordinary  care  and  attention  which  is 
usually  required  of  millers  in  operating 
mills.    Flint  v.  Pearce,  11  R.  I.  1576. 

A  lease  contained  a  covenant  that,  at 
the  expiration  of  the  term,  the  premises 
should  be  delivered  up  in  as  good  con- 
dition as  reasonable  use  would  permit. 
At  the  expiration  of  the  term  a  lease 
for  a  second  term  was  given,  containing 
a  similar  covenant.  Held,  in  an  action 
for  a  breach  of  the  covenant,  that  it  was 
necessary  to  show  the  condition  of  the 
premises  when  the  first  term  ended. 
McGregor  v.  N.  Y.  Education  Board, 
13  Daly  (N.  Y.)  195. 

Where  a  tenant  covenants  to  quit 
and  surrender  the  premises  at  the  expi- 
ration of  the  term  in  as  good  state  and 
condition  as  reasonable  wear  and  tear 
would  permit,  but  provided  he  should 
have  the  right  to  make  any  inside  alter- 
ations he  might  think  proper,  provided 
they  did-  not  injure  the  property,  and  the 
tenant  removed  the  partitions  on  the 
upper  floors  so  as  to  use  them  for  lofts 
instead  of  apartments  for  hotel  purposes. 
held,  that  this  was  within  the  privilege 


lises  in  repair,  "  except  dam- 
be  liable  for  damages  by  fire 


granted  him  by  the  lease  unless  the  pe- 
cuniary value  of  the  premises  as  a  whole 
was  thereby  injured.  Gregory  r. 
Brooks,  3  Thomp.  &  C.  (N.  Y.)  517;  1 
Hun  (N.  Y.)  404. 

A  covenant  to  keep  up  all  repairs  of 
a  mill  does  not  bind  the  lessee  to  insure 
against  natural  wear  and  decay,  but  to 
make  ordinary  repairs.  Harris  r.  Coul- 
bourn,  3  Harr.  (Del.)  338. 

Lessor  by  Implication  Bound  to  Hake 
Certain  Repairs. — Where  a  lessee  of  a 
storeroom  agreed  to  make  all  necessary 
repairs  in  and  about  the  storeroom,  it 
was  held,  that  the  lessor  by  implication 
was  bound  to  make  such  repairs  as  were 
necessary  to  make  the  storeroom  fit  for 
the  purpose  for  which  it  was  hired,  and 
that  as  the  storeroom  leaked  so  badly 
as  to  render  it  untenantable,  the  lessee 
might  abandon  it  and  refuse  to  pay  rent. 
Bissell  v.  Lloyd,  100  111.  214. 

Where  a  lessee  of  a  storeroom  under- 
takes to  make  all  needed  repairs  and 
alterations,  in  and  about  such  room,  the 
lessor  by  implication  will  be  bound  to 
keep  the  residue  of  the  building  in  re- 
pair so  as  to  protect  such  room.  Bissell 
v.  Lloyd,  100  111.  214, 

Where  the  lessor  leases  a  storeroom 
in  an  unfinished  condition  and  agrees 
with  the  lessee  that  if  he,  the  lessee, 
would  take  them  without  any  other 
finish  than  certain  specified  work  which 
the  lessor  was  to  have  done,  and  "all 
other  work  that  may  be  needed  or  de- 
sired in  and  about  said  stores,  is  to  be 
made  and  done  by  'the  lessees'  at  their 
expense,"  it  was  held  that  the  interpre- 
tation should  be  all  other  work  that 
may  be  needed  or  desired  by  lessees, 
and  not  that  which  may  be  needed  or 
desired  by  the  lessor.  Wicker  v.  Lewis,. 
40  111.  251. 

1.  Van  Wormer  v.  Crane,  51  Mich. 
363;  s.  c,  47  Am.  Rep.  5S2. 

A  covenant  in  a  lease  that  the  tenant 
shall  keep  the  premises  in  good  order, 
and  deliver  the  same  in  good  order  a* 
"they  are  now,"  on  the  expiration  of 
the  lease,  binds  the  tenant  to  rebuild  in 
case  the  premises  should  be  destroyed 
by  fire.  Schmidt  r.  Pettit,  1  MacAr- 
thur  (IT.  S.)  179;  Leavitt  r.  Fletcher.  10 
Allen  (Mass.)  119;  Phillips  v.  Stevens, 
16  Mass.  238:  Fowler  v.  Payne,  49  Miss. 
32;  Abbv  r.  Billups,  35  Miss.  618;  Mc- 
intosh :■.  Lown,  49  Barb.  (X.  Y.)  55c, 
•J 
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(A)  Covenant  to  Pay  Rent. — There  is  an  implied  covenant  on 
the  part  of  the  lessee  in  all  leases  to  pay  rent.1 

A  covenant  arises  out  of  the  words  "yielding  and  paying," 
which  is  an  implied  covenant,  and  the  lessee  is  not  liable  on  it  for 
rents  accruing  after  an  assignment  of  the  term.* 

The  covenant  implied  in  respect  to  rent,  when  none  is  ex- 
pressed, is  that  the  lessee  shall  pay  the  reasonable  worth  of  the 
use  of  the  premises  so  long  as  he  continues  to  hold  them.3 

If  the  tenant  has  been  evicted,  either  actually  or  construc- 
tively, the  covenant  cannot  be  enforced  against  him  so  long  as 
such  eviction  continues.4  And  this  is  true  as  to  the  whole  rent 
when  the  tenant  is  deprived  of  the  use  of  any  part  of  the  prem- 
ises by  the  agency  of  the  lessor.* 

The  tenant  will  be  relieved  from  the  enforcement  of  this  cov- 
enant if  the  landlord  accepts  another  in  his  place,  and  he  may 
abandon  the  premises,  but  the  fact  that  the  premises  have  be- 
come untenantable,  or  been  destroyed  by  fire,  flood  or  tempest, 
will  not.  as  a  general  rule,  release  the  tenant  from  paying  rent  for 
the  whole  of  the  term.6 


Warner  v.  Hitchens,  s  Barb.  (N.  Y.) 
666;  Beach  v.  Crain,  i  N.  Y.  86;  Hoy 
v.  Holt,  91  Pa.  St.  88;  Meyers  v.  Myr- 
rell,  57  Ga.  516;  Nave  v.  Berry,  22  Ala. 
3S2;  Ely  v.  Ely,  80  III.  532;  Proctor  v. 
Keith,  12  B.  Mon.  (Ky.)  252;  David  v. 
Ryan,  47  Iowa  642;  Cline  v.  Black,  4 
McCord  (S.  Car.)  431;  Walton  v. 
Waterhouse,  2  Saund.  420,  note  2. 

In  Louisiana,  it  is  a  good  defence  to  a 
covenant  to  repair  that  the  buildings 
were  destroyed  by  storm  or  extraordi- 
nary violence.  Eager  v.  New  Orleans, 
36  La.  An.  933. 

Covenants  of  Lessor  to  Rebuild. — 
Where  it  is  stipulated  in  a  lease  in 
case  the  buildings  shall  be  destroyed  by 
fire  during  the  term  of  the  lease  the 
rent  shall  cease  until  the  buildings  are 
rebuilt  and  put  in  proper  condition  by 
the  lessor,  and  the  buildings  are  de- 
stroyed by  fire  and  the  owner  volunta- 
rily puts  up  a  larger  and  better  building 
than  the  one  destroyed  by  fire,  then  the 
building  becomes  a  part  of  the  realty 
and  enures  to  the  benefit  of  the  lessee 
during  the  balance  of  term.  Rogers  1: 
Snow,  118  Mass.  118. 

A  stipulation  "to  repair  and  deliver 
up"  binds  the  lessee  to  rebuild  in  case 
of  loss  by  fire  during  the  term.  But  a 
stipulation  "to  deliver  up"  simply  im- 
poses an  obligation  against  holding  over. 
Nave  v.  Ber/y,  22  Ala.  3S2. 

Where  a  lessee  covenants  to  repair 
except  "damages  bv  the  elements  or 
acts  of  Providence'"  it  was  held  that 
•damages  to  which  human  agency  con- 
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tributed  in  any  way  were  not  within 
the  exception.  Polack  v.  Pioche,  35 
Cal.416. 

Covenants  by  Lessee  to  Repair. — A 

covenant  by  the  lessee  to  surrender  the 
premises  in  good  repair  binds  him  to 
rebuild  if  the  buildings  be  burned.  Abby 
v.  Billups,  35  Miss.  618. 

But  not  so  where  the  lessee  covenants 
to  deliver  up  possession  of  the  premises 
at  the  end  of  the  term  in  as  good  order 
and  condition  as  at  the  date  of  the  lease, 
ordinary  wear  and  tear  excepted.  War- 
ner v.  Hitchins,  5  Barb.  (N.  Y.)  666. 

Where  by  the  terms  of  a  lease  a 
lessee  is  to  keep  premises  in  a  good  state 
of  repair,  it  was  held  that  this  bound 
tenant  to  restore  buildings  destroyed 
by  fire.  David  v.  Ryan,  47  Iowa  642. 
'Covenant  Rons  with  the  Land— A 
covenant  by  a  tenant  to  occupy  and 
leave  the  premises  in  tenantable  "repair 
at  the  expiration  of  the  term  runs  with 
the  land.  Shelly  v.  Hearn,  6  Yerg. 
(Tenn.)  512. 

1.  Lynch  r.  Onondaga  Salt  Co.,  64 
Barb.  (N.  Y.)  558;  Nave  v.  Berrv,  22 
Ala.  382. 

2.  Kimpton  v.  Walker,  9  Vt.  191 ;  Ig- 
gulden  v.  May,  9  Ves.  330;  Hellier  v. 
Casbard,  1  Eid.  266;  Porter  v.  Swetnam, 
Style  (Eng.)  406. 

3.  Wart's  Actions  and  Defences,  vol. 
4.  239- 

4.  Cibil  v.  Hill,  1  Leon.  no. 

5.  Bennet  v.  Bittle.  4  Rawle  (Pa.) 
339;  Dalson  v.  Reeve,  1  Ld.  Ravm.  77. 

6.  Hallet  v.  Wylie,  3  Johns.  (N. 
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Express  Covenants  by  Lessee. 


Under  the  covenant  to  pay  rent  during  the  term,  the  rent  will 
not  stop  while  the  premises  are  receiving  repairs.1 


Y.)  44;  Linn  v.  Ross,  10  Ohio  412; 
Fowler  v.  Bott,  6  Mass.  63;  Gobson  v. 
Perry,  29  Mo.  245;  Proctor  v.  Keith,  12 
B.  Mon.  ( Ky.)  252;  Baker  v.  Holtpza/fel, 
4  Taunt.  45. 

In  case  a  lessee  binds  himself  by  ex- 
press covenant  to  pay  the  rent  during 
the  term,  and  there  is  no  exception 
in  the  lease  of  casualties  by  Are, 
and  notwithstanding  the  house  should 
be  burned  down  by  accident,  he  is  bound 
to  pay  the  rent.  Graves  v.  Berdan,  26 
N.  Y.  498. 

No  accident  to  the  demised  property 
or  misfortune  to  the  lessee  .through 
casualties  of  war  or  otherwise  will  re- 
lieve tenant  from  his  covenant  to  pay 
rent  so  long  as  the  relationship  of 
landlord  and  tenant  exists.  Taylor's 
Landlord  and  Tenant,  par.  372;  Para- 
dine  v.  Jane,  Aleyn  26;  Wagner  v. 
White,  4  Har.  &  J.  (Md.)  564;  Kramer 
v.  Cook,  7  Gray  (Mass.)  550;  Coy  t>. 
Downie,  14  Fla.  544;  Monk  v.  Cooper, 
2  Stra.  763. 

In  South  Carolina,  it  was  held  that 
where  a  tenant  was  dispossessed  by  an 
enemy  of  the  country  he  ought  to  pay 
rent  only  while  he  peaceably  enjoyed 
possession  of  the  premises.  Bayly  v. 
Lawrence,  1  Bay  (S.  Car.)  499. 

The  lessee  has  no  relief  against  an 
express  covenant  to  pay  the  rent  either 
at  law  or  in  equity,  unless  he  has  pro- 
tected himself  by  a  stipulation  in  the 
lease,  or  the  landlord  has  covenanted 
to  rebuild.  Gales  v.  Green,  4  Paige  Ch. 
(N.  Y.)  355;  Fowler  v.  Bait,  6  Mass. 
63;  Phillips  v.  Stevens,  16  Mass.  238. 

The  legislature  of  Netv  Tork  in  i860 
passed  a  law  releasing  the  tenant  from 
the  obligations  imposed  by  this  com- 
mon law  rule.  Laws  of  i860  (N.  Y.) 
345- 

In  Ripley  v.  Wightman,  4  McCord 
(S.  Car.)  447,  it  was  held,  that  where  a 
hurricane  rendered  a  house  untenant- 
able, this  was  a  good  defence  to  an 
action  for  rent.  A  defective  flue, 
which  the  landlord  is  bound  to  keep  in 
order,  is  sufficient  ground  for  abandon- 
ing apartments  in  a  tenement  house, 
under  the  laws  of  New  Tork,  i860,  ch. 
345.   Thomas  v.  Nelson,  69  N.  Y.  118. 

If  the  tenement  is  rendered  untenant- 
able by  the  elements  or  other  causalty 
without  his  fault,  he  will  be  relieved 
from  paying  rent.  Fash  v.  Kavanagh, 
24  How.  Pr.  (N.  Y.)  347. 


The  statute  applies  only  where  the 
injury  or  destruction  occurs  after  the 
lessee's  entry,  and  not  where  it  existed 
at  or  before  that  time.  Bloomer  v. . 
Merrill,  1  Daly  (N.  Y.)  48s;  Murray 
v.  Waller,  42  How.  Pr.  (N.  Y.)  64.  * 

The  statute  of  course  applies  onlv  to 
the  sudden  and  unexpected  action  of  the 
elements  and  not  to  a  gradual  deteriora- 
tion; and  tenant  must  still  make  ordi- 
nary repairs.  Suydam  v.  Jackson,  54 
N.  V.  450. 

A  provision  in  a  lease  that  the  rent 
shall  cease  if  the  premises  become  un- 
inhabitable by  fire  or  other  casualty, 
does  not  extend  to  gradual  decay. 
Minot  i'.  Joy,  11S  Mass.  308.  And 
such  provision  applies  also  to  rent  in 
ad  vance.    Rich  v.   Smith,  121  Mass. 

328. 

This  does  not  apply  in  a  case  where 
a  portion  of  a  building  is  torn  down,  by 
an  order  from  municipal  authority,  for 
the  widening  of  a  street  on  which  it  is 
situated.  Mills  v.  Baehr,  24  Wend.  (N. 
Y.)  254. 

A  tenant  is  not  liable  for  rent  where 
the  premises  have  been  destroyed  after 
the  execution  of  the  lease,  but  before 
the  commencement  of  the  term,  and  be- 
fore he  has  taken  possession;  for  the  de- 
livery of  possession  is  necessary  to 
establish  the  landlord's  right  to  collect 
rent.  Wood  v.  Hubbell,  10  N.  Y. 
479- 

In  Louisiana,  where  a  lessor  is  bound 
to  repair,  his  omission  to  do  so  will  not, 
where  the  rent  is  sufficient  to  enable 
the  tenant  to  make  them  and  deduct  his 
expenditure  from  the  rent,  authorize  a 
rescission  of  the  lease  or  an  action  for 
damages.  Scudder  v.  Paulding,  4  Rob. 
(La.)  428. 

The  mere  fact  that  a  tenant  remains 
in  possession  of  premises  or  continues 
to  occupy  the  same  after  a  fire,  is  not 
conclusive  evidence  that  they  are  ten- 
antable,  for  such  occupation  may  be  ex- 
plained. Kip  v.  Mervin,  52  N.  Y. 
542- 

If  there  is  no  covenant  to  repair  in 
the  lease  of  a  building  and  not  of  the 
land  on  which  it  rests,  the  destruction 
of  the  building  terminates  the  lease  and 
the  relation  of  landlord  and  tenant,  and 
no  rent  can  be  recovered  therefor  sub- 
sequent to  the  destruction  of  the  build- 
ing. Ainsworth  v.  Ritt,  38  Cal.  89. 
1.  Peck  v.  Ledwidge,  25  111.  93. 
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Express  Covenants  by  Leasee. 


Formerly,  in  an  action  on  the  lessees'  covenant  to  pay  rent, 
the  lessee  could  not  set  off  his  claim  on  the  lessor's  covenant  to 
pay  him  for  improvements  at  the  end  of  the  term.1  Nor  the 
interest  due  on  the  lessor's  mortgage  to  him.*  But  it  is  now  a 
generally  recognized  principle  that  if  the  demands  of  both  par- 
ties issue  out  of  the  same  contract  or  transaction,  the  defendant 
is  allowed  to  recoup.3 

•It  is  no  defence  to  an  action  upon  this  covenant  that  the  prem- 
ises had  been  occupied  by  some  person  other  than  the  lessee,4  or 
the  title  to  the  premises  is  in  dispute.6  And  this  obligation  is 
primary  and  absolute,  while  that  of  a  guarantor  is  secondary  and 
conditional,8  and  cannot  be  enforced  if  no  estate  possessed  by 
the  lease  and  the  tenant  has  not  occupied  the  premises.* 

The  covenant  to  pay  rent  ceases  to  exist  when  the  lessor  sues 
for  possession  of  premises  and  a  dissolution  of  the  lease,  and  a 
judgment  is  rendered  in  his  favor.8 

(c )  Covenant  to  Pay  Taxes. — A  covenant  to  pay  taxes  is  a  cov- 
enant which  runs  with  the  land.® 

Where  a  tenant  agrees  to  pay  "all  taxes  assessed  during  the 
.continuance  of  the  lease,"  he  will  be  bound  to  pay  assessments 
for  paving  and  curbing  an  adjacent  street.10 


1.  Tuttle  v.  Tompkins,  a  Wend.  (N. 
Y.)  407. 

a.  Scott  v.  Fritz,  51  Pa.  St.  418. 

8.  Ives  v.  Van  Epps,  22  Wend.  (N. 
Y.)  155;  Westlake  v.  De  Graw,  ac 
Wend.'(N..Y.)  669. 

4.  McGlynn  v.  Brock,  m  Mass.  219. 

5.  Moffatt  v.  Sydnor,  13  Tex.  628. 

6.  Tibbits  v.  Percy,  24  Barb.  (N.  Y.) 
.39- 

7.  Taylor's  Landlord  and  Tenant, 
par.  384. 

8.  Deslonde  v.  O'Hern,  39  La.  An  14. 
Miscellaneous  Decisions. — A  covenant 

that  the  lessee  should  spend  a  certain 
amount  in  repairs,  to  be  inspected  and 
approved  by  the  lessor,  to  be  done  in  a 
substantial  manner,  the  lessee  to  be 
allowed  to  retain  such  sum  out  of  the 
first  year's  rent,  held,  that  the  lessor's 
.  approval  was  not  a  condition  precedent 
to  the  lessee's  retaining  the  rent.  Dall 
v.  King.  4  Bing.  (N.  Car.)  105. 

A  covenant  in  a  lease  in  and  by 
which  the  lessee  pledges  and  binds  all 
the  machinery  and  stock  of  goods 
which  he  may  put  upon  said  premises 
for  the  payment  of  the  rent,  gives  the 
landlord  an  equitable  lien  on  such  per- 
sonal property  and  takes  precedence  of 
attachments  laid  upon  such  personalty 
by  creditors  of  the  lessees.  Groton 
Mfg.  Co.  v.  Gardiner,  11  R.  I,  626. 

A  tenant  is  not  permitted  to  avoid 
.his  contract  to  pay  rent  on  the  ground 


of  fraud  and  continue  in  possession  of 
the  premises.  McCarty  v.  Ely,  4  E. 
D.  Smith  37c. 

Crops. — When  rent  is  to  be  paid  in 
produce,  no  time  being  fixed,  it  is  pay- 
able in  a  reasonable  time  after  crops 
are  gathered.  Toler  v.  Seabrook,  39 
Ga.  14;  Brown  v.  Adams,  35  Texas  447. 

9.  Worthington  v.  Cooke,  52  Md. 
297;  Lester  v.  Hardesty,  29  Md.  50; 
Hart  v.  Cornwall,  14  Conn.  233;  Sales- 
bury  v.  Shirley,  66  Cal.  224;  Martin  v. 
O'Conner,  43  Barb.  (N.  Y.)  514;  State 
v.  Martin,  14  Lea  (Tenn.)  92. 

Although  a  covenant  to  pay  taxes 
and  assessments  runs  with  the  land,  it 
is  a  personal  covenant,  and  an  action 
will  lie  without  any  payment  by  the 
lessor  for  a  breach  of  such  covenant 
Muller  v.  Earle,  35  N.  Y.  Sup.  Ct.  461. 

10.  Cassady  v.  Hammer,  62  Iowa  359. 
Annual  water  rates  are  included  in  a 

covenant  to  pay  all  "taxes,  charges  and 
assessments."  Direct  Spanish  Tel.  Co. 
v.  Shepherd,  L.  R.,  13  Q.  B.  D.  202; 
Garnar  v.  Hannah,  6  Duer  (N.  Y.)  262. 

In  the  absence  of  an  agreement  to 
that  effect  in  the  lease,  the  landlord  is 
under  no  obligation  to  pay  the  water 
rate  for  running  a  hydraulic  elevator, 
placed  in  the  leased  building  at  the 
special  request  of  the  tenant,  and  used 
exclusively  for  her  benefit  and  accom- 
modation. Williams  v.  Kent,  67  Md. 
350. 
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Exprecs  Covenant*  by  Lessee. 


The  tenant  may  deduct  from  the  rent  or  may  recover  from  the 
lessor  the  amount  he  has  been  compelled  to  pay  as  taxes.1 

And  the  word  assessments  means  all  assessments  legally 
levied.2 

If  the  tenant  pay  taxes  under  this  covenant  he  cannot  recover 
of  the  lessor  a  proportionate  amount  if,  after  the  payment  and 
before  the  end  of  the  term,  the  premises  are  destroyed  by  fire.3 

Where  a  tenant  occupies  only  a  portion  of  a  building  under 
this  covenant,  he  will  be  liable  for  the  taxes  in  proportion  to  his 
rent.4 

In  the  absence  of  a  covenant  on  the  part  of  the  lessee  to  pay 
taxes,  a  tenant  for  years  is  not  compelled  to  pay  them.6 

When  no  time  is  fixed  in  the  lease  for  the  payment,  they  must 
be  paid  when  due,  the  time  being  fixed  by  law.® 


Curbing  and  Paving. — Curbing  and 
paving  are  also  included  in  such  cove- 
nant. Miller  v.  Lankard,  i  Pitts.  (Pa.) 
75;  Phoenix  Pottery  Co.  v.  Griffin,  16 
Phila.  569;  Second  Univ.  Soc.  v. 
Providence,  6  R.  I.  235. 

Street  Assessments. — A  covenant  to 
pay  "all  taxes,  general  and  special" 
assessed  against  certain  property  prima 
facie  includes  an  assessment  levied  on 
the  property  to  pay  for  the  reconstruc- 
tion of  an  adjoining  street.  Thomas  v. 
Hooker,  Colville  Pump  Co.,  22  Mo. 
A  pp.  8. 

A  covenant  by  lessee  to  pay  "all  the 
taxes,  rates,  charges  and  assessments 
which  shall  or  may  from  time  to  time 
and  at  any  time  during  the  term  be 
levied,  assessed  or  made  on  the  demised 
premises,  or  in  respect  of  the  same,  for 
any  cause  whatever,  held  to  bind  him 
to  pay  a  betterment  assessed  thereon, 
although  the  lease  was  made  man}' 
years  before  the  passage  of  any  better- 
ment laws.  Walker  v.  Whittemore, 
112  Mass.  187. 

Where  a  lessee  covenants  to  pay  "all 
assessments  for  which  the  premises 
shall  be  liable,"  he  is  bound  to  pay  an 
assessment  subsequently  imposed  for 
opening  a  street,  although  it  was  not 
authorized  by  any  law  existing  at  the 
time  the  lease  was  executed.  Post  v. 
Kearney,  2  N.  Y.  394;  Kearney  v.  Post, 
1  Sandf.  (N.  Y.)  105. 

Taxes  Generally. — A  stipulation  in  a 
lease  of  city  lots  to  pay  all  assessments 
whatsoever"  levied,  etc.,  on  the  premises, 
does  not  bind  lessee  to  pay  State, 
county  and  city  taxes  for  general  pur- 
poses. Stephani  v.  Catholic  Bishop,  2 
III.  App.  249. 

A  covenant  in  a  lease  to  pay  all  taxes 
"  that  may  be  assessed  or  levied  upon  the 


property  during  the  term,  includes 
taxes  for  the  last  year  of  the  term  if 
assessed  before  expiration  of  lease, 
though  not  levied  until  after  that  day. 
Waterman  v.  Harkness,  2  Mo.  App. 
494;  Skidmore  z<.  Hart,  20  N.  Y.  Sup. 
Ct.  441 ;  Carter  v.  Carter,  5  Bing.  409; 
Dawson  v.  Linton,  5  Barn.  &  Aid.  521; 
Stubbs  v.  Parsons.  3  Barn.  &  Aid.  516; 
Watson  v.  Atkins,  3  Barn.  &  Aid.  647. 

1.  Kitchen  v.  Smith,  tot  Pa.  Stat. 
452;  McPherson  v.  Atl.  etc.  R.  Co.,  66 
Mo.  103;  Hammon  v.  Sexton,  69  Ind. 
37;  Clennell  v.  Read, 7  Taunt  50;  Tay- 
lor v.  Zamira,  6  Taunt.  524;  Fuller  v. 
Abbott,  4  Taunt.  105;  Dawson  v.  Lin- 
ton, 5  Barn.  &  Aid.  521;  Stubbs  v. 
Parsons,  3  Barn.  &  Aid.  516. 

Or  the  lessor  may  recover  from  ten- 
ant taxes  paid  by  him,  which  the  tenant 
was  bound  to  pay.  Deforest  v.  Byrne, 
1  Hilt.  (N.  Y.)  43;  Curtis  v.  Pearce, 
115  Mass.  186;  Lovlard  v.  Peck,  49  Mo. 
477;  Schuricht  v.  Broadwell,  4  Mo. 
App.  160. 

3.  Clark  v.  Cooledge,  8  Kan.  189. 

3.  Wood  v.  Bogle,  115  Mass.  30; 
Sargent  v.  Pray,  117  Mass.  267;  Carnes 
v.  Hersey,ii7  Mass.  269. 

4.  Codman  v.  Hall,  9  Allen  (Mass.) 
335- 

6.  McFarlane  v.  Williams,  107  111. 
33;  State  v.  Campbell,  23  La.  An.  445, 
Connell  v.  Female  Orphan  Asylum, 
18  La.  An.  513;  Moffat  v.  Henderson, 
50  N.  Y.  Sup.  Ct. 

6.  McFarlane  v.  Williams,  107  111. 
35;  Whitman  v.  Nicol,  38  N.  Y.  Sup. 
Ct.  528. 

Various  Decisions  as  to  Payment  of 
Taxes. — A  lease  in  1874  for  ten  years 
stipulated  that  the  lessee  should  pay 
taxes  in  addition  to  rent.  During  the 
term  the  lessor  agreed  orally  that,  if 
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{d)  Covenant  to  Insure. — If  the  tenant  by  his  lease  covenants 
to  keep  the  buildings  upon  the  premises  insured  against  loss  by 
fire,  and  fails  to  do  so,  a  destruction  of  premises  by  fire  will 
render  him  liable  on  his  covenant  for  the  value  of  premises  de- 
stroyed.1 And  if  the  covenant  extends  to  repairs,  he  will  be 
bound  to  reinstate  them  as  they  were  when  leased.* 

This  covenant  runs  with  the  land  if  the  insurance  money  is  to 
be  expended  upon  the  demised  premises.3  But  if  the  lessor 
takes  out  a  policy  for  his  own  protection,  this  does  not  relieve 
the  tenant  from  his  covenant  to  rebuild.4  If  the  lessee  covenants 
to  take  out  policies  in  the  name  of  the  lessor,  or  for  his  benefit, 
this  modifies  the  covenant  to  pay  rent,  and  the  obligation  ceases 
upon  the  premises  being  destroyed.5 

A  failure  to  insure  one  building  when  a  tenant  has  covenanted 
to  insure  all,  will  operate  as  a  breach.6 

If  the  demised  premises  consist  of  a  mill  or  factory,  and  the 
covenant  requires  the  lessee  to  keep  such  mill  or  factory  insured, 
this  will  include  all  the  fixed  machinery,  such  as  is  required  to 


the  lessee  would  pay  rent  promptly,  he 
would  assume  the  taxes.  Two  months 
after  paying  the  taxes  for  18S2,  the 
lessor  notified  the  lessee  that  unless  he 
would  renew  the  lease  he  would  be 
called  upon  for  taxes  of  that  year.  The 
lessee  refused  to  renew.  Held,  that  he 
was  liable  to  lessor  for  taxes  of  1SS2. 
Bowditch  v.  Chickering,  139  Mass.  283. 

Where  a  lease  was  made,  with  a 
covenant  for  quiet  enjoyment,  reserv- 
ing the  right  of  re-entry  for  nonpay- 
ment of  rent,  but  containing  no  agree- 
ment in  relation  to  the  payment  of 
taxes,  held,  that  the  taxes  assessed  upon 
and  chargeable  against  the  demised 
premises  were  due  from  and  payable 
by  the  lessee  or  his  assigns,  and  that  he 
could  not  offset  a  payment  of  them  to  a 
claim  for  rent.  Hughes  v.  Young,  5 
Gill  &  J.  (Md.)  67. 

A  sale  of  the  premises  by  the  lessor 
after  the  term  had  been  brought  to  a 
close  by  fire,  and  upon  due  notice,  held 
not  to  affect  the  lessee's  covenant  to 
pay  taxes.  Paul  v.  Chickering,  117 
Mass.  265. 

Where  a  lease  to  a  city  provided  that 
a  tenant  should  pay  all  taxes,  and  after- 
wards the  legislature  exempted  the 
property  from  taxation,  as  long  as  used 
for  certain  charitable  purposes,  held, 
that  the  city  was  still  liable  to  pay  the 
amount  of  the  taxes  to  the  landlord; 
the  act  being  passed  for  the  benefit  of 
the  charitable  society  and  not  for  the 
city.  German  Society  v.  Philadelphia, 
9  Phila.  (Pa.)  245. 
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Where  a  tenant  by  the  terms  of  the 
lease  agrees  to  pay  the  taxes  to  be 
thereafter  assessed  upon  the  property 
but  fails  to  do  so,  the  lessor,  having  an 
interest  as  owner  in  discharging  the 
debt,  would,  in  paying  the  same,  be- 
come legally  subrogated  to  the  rights  of  ' 
the  State  or  city  against  such  lessee. 
Succession  of  Will,  15  La.  An.  381. 

1.  Wood's  Landlord  &  Tenant,  par. 
320. 

3.  If  a  lessee  covenants  to  Insure  and 
repair  in  case  the  premises  are  de- 
stroyed by  fire,  he  is  bound  to  reinstate 
them  as  they  were  at  the  time  he  leased 
them,  and  it  is  no  excuse  that  the  in- 
surance money  recovered  is  insufficient 
for  that  purpose,  and  he  will  not  an- 
swer the  covenant  by  simply  applying 
the  insurance  money  received.  Digby 
v.  Atkinson,  4  Camp.  275. 

3.  Thomas  v.  Vonkapff,  6  Gill  &  I. 
(Md.),  372;  Simons  v.  Van  Ingen.  86 
Pa-  St.  330;  Vernon  v.  Smith,  c  Barn. 
&  Aid.  1. 

4.  Ely  v.  Ely,  80  III.  532;  Leeds  v. 
Cheatham,  1  Sim.  146;  Lovett  v.  U.  S. 
9  Ct.  of  CI.  479. 

6.  Whittaker  v.  Hawley.  35  Kan.  674. 
An  insurance  in  the  name  of  the 
tenant  is  not  a  compliance  with  the 
covenant  to  insure  for  the  benefit  of  the 
landlord.  Keteltas  v.  Coleman,  2  E. 
D.  Smith  (N.  Y.)  408. 

But  a  formal  written  assignment  is 
not  required  to  prevent  a  forfeiture  in 
equity.  Eberts  v.  Fisher,  54  Mich.  294 
6.  Darlington   v.  Ulph,   13  B' 
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keep  the  mill  or  factory  in  operation,  and  not  the  tools  and  ma- 
chinery not  affixed  to  the  freehold.1  This  covenant  must  be 
strictly  complied  with,*  and  if  there  has  been  no  fraud  on  l;he 
part  of  the  landlord,  equity  will  not  relieve  a  tenant  from  a  for- 
feiture arising  from  a  breach  of  this  covenant,8  unless  the  land- 
lord has  in  some  way  or  other  ratifi'ed  the  tenant's  actions  in  that 
regard.4 

If  there  has  been  no  loss,  the  covenantee  is  entitled  to  recover 
the  premises  of  the  covenantor.5 

(<•)  Covenants  as  to  Use  of  Premises. — A  covenant  in*  a  lease 
that  the  premises  demised  shall  be  used  for  certain  purposes  will 
be  enforced  by  equity,  and  the  tenant  will  be  restricted  to  that 
use  by  injunction.6 

If  there  is  nothing  in  the  original  lease  restricting  the  use  of 


204;  Wilson  v.  Wilson,  14  C.  B.  616. 

1.  Mayhew  v.  Hardesty,  8  Md.  479. 

2.  Where  the  lessee  covenanted  ti> 
insure  in  the  names  of  three  certain 
persons,  and  he  insured  in  the  names  of 
such  three  persons,  together  with  him- 
self, it  was  held  to  be  a  breach  of  the 
covenant.  Renniall  v.  Harborne,  112 
B.  368. 

If  the  lessee  covenants  to  insure  "by 
policies  in  the  name  of  the  lessor,  or 
assigned  to  her,"  equity  will  not  decree 
a  forfeiture  where  the  policies  are  kept 
in  the  name  of  the  lessee,  but  will  re- 

fard  them  as  held  in  trust.    Eberts  v. 
'isher,  54  Mich.  294. 
If  the  lease  is  silent  as  to  whose  name 
the  policy  is  taken  out  in,  if  taken  out 


the  breach.  Pitman  v.  Sutton,  q  C.  & 
P.  706. 

4.  Where  a  forfeiture  is  provided  for 
a  failure  to  insure  in  the  manner  pre- 
scribed in  the  lease,  and  in  violation  of 
such  covenant  the  tenant  insures  con- 
trary to  the  manner  prescribed  therein, 
and  the  landlord  knowing  how  and  in 
what  manner  the  premises  are  insured 
acquiesces  therein,  he  cannot  afterwards 
insist  upon  a  forfeiture.  Knight  r. 
Rowe,  Ry.  &  Moo.  346. 

Where  a  lease  provided  that  lessee 
should  pay  all  extra  insurance  oc- 
casioned by  any  use  to  which  he  might 
put  the  premises,  he  paid  a  certain  sum 
for  extra  insurance  for  a  certain  year, 
and  took  a  receipt  "in  full  settlement 


in  either,  this  satisfies  the  demands  of  of  all  extra  insurance;"  during  the  year 
the    covenant.     Pitt    v.    Laming,  4 
Camp.  73. 

In  Maston  t>.  Gladwin,  6  QjB.  953, 
the  lease  required  the  policy  to  be  taken 
in  the  names  of  the  lessor  and  lessee, 
but  the  lessee  took  out  the  policy  in 
his  own  name,  it  was  held  to  be  a  con- 
tinuing covenant,  although  the  tenant 
showed  the  policy  to  his  lessor  and  he 
approved  of  it  and  accepted  rent  there- 
after. 

3.  Unless  the  landlord  has  deceived 
the  tenant  or  has  been  guilty  of  a 
fraud,  a  court  of  equity  will  not  relieve 
a  tenant  from  a  forfeiture  arising  from 
a  breach  of  a  covenant  to  insure.  Greg- 
ory v.  Wilson,  9  Hare  6S3;  Meeh  v. 
Carter,  4  Jur.  N.  S.  992;  Green  v. 
Bridges,  4  Sim.  96. 

If  the  lease  provides  that  if  the  ten- 
ant does  not  insure  the  landlord  may, 
and  the  landlord  induces  the  tenant  to 
believe  he  has  insured,  the  landlord 
under  such  circumstances  cannot  claim 
a  forfeiture  or  maintain  ejectment  for 


all  the  companies  failed  and  the  lessor 
paid  a  sum  of  money  as  extra  insur- 
ance. Held,  that  lessee  was  not  liable 
therefor.  Quincy  v.  Carpenter,  135 
Mass.  102;  Doe  v.  Sherwin,  3  Camp. 
135;  Adams  v.  Goddard,  48  Me.  212. 
6.  Hey  v.  Wyche,  12  L.  J.,  B. 

A  change  of  tenants  of  the  insured 
building,  the  policy  being  silent  on  the 
subject,  does  not  invalidate  the  policy, 
though  the  first  tenant  may  be  a  pru- 
dent and  the  second  a  grossly  careless 
man.  Gates  v.  Madison  Co.  Ins.  Co., 
5  N.  Y.  469. 

Where  a  lease  provides  that  the 
lessee  should  keep  the  propeity  in- 
sured and  should  assign  the  policy  to 
the  lessor,  it  was  held  that  in  equity  no 
formal  written  assignment  was  needed, 
and  if  there  was  none,  the  stipulated 
insurance  would  be  deemed  to  be  held 
in  trust.  Eberts  v.  Fisher  et  al.,  54 
Mich.  294. 
e.  Howard  v.  Ellis,  4  Sandf.  (N.  Y.) 


12  C.  of  L. — 65 
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the  premises,  a  subtenant  may  use  them  for  any  legitimate  busi- 
ness not  detrimental  to  the  same.1  But  this  use  is  subject  to 
any  restrictions  in  the  original  lease.* 

In  order  to  enforce  a  forfeiture  for  a  breach  of  a  covenant  lim- 
iting premises  to  certain  uses,  the  covenant  must  provide  for  a 
forfeiture  upon  such  breach  being  made.3 

If  a  landlord  has  knowledge  of  tenants  expending  money  to 
fit  up  premises  for  a  use  contrary  to  the  terms  of  the  lease,  and 
he  knowingly  neglects  to  protest  against  the  proposed  use  of 
premises-,  he  cannot  afterwards  object  to  such  use  being  made  of 
them.4 


369;  Freer  t\  Stotenbur,  2  Keyes  (N. 
Y.)  467. 

Mining  Rights. — Nor  does  a  lease  of 
a  mine  carry  with  it  the  use  of  the  land, 
except  as  incident  to  the  mining  right. 
Harlow  v.  Lake  Superior  Iron  Co.,  36 
Mich.  105;  Fire  Brick  Co.  v.  Pond,  38 
Ohio  St.  65;  Wintont'.  Cornish,  5  Ohio 
478. 

Trade  Covenants. — A  covenant  not  to 
carry  on  any  trade  or  business  is  vio- 
lated by  the  use  of  the  premises  for 
keeping  a  school,  a  charitable  home  for 
compensation,  a  boarding  or  public 
house,  or  a  hospital.  Wilkinson  v.  Web- 
ster, 6  El.  &  B.  387;  Kemp  v.  Saber,  1 
Sim.  N.  S.  517;  Bish  v.  Keeling,  1 
Maule  &  S.  95;  Johnstone  v.  Hall,  2 
Kay  &  J.  414;  Rolls  v.  Miller,  Law  R. 
25,  Ch.  D.  206;  s.  c,  Law  R.  27,  Ch.  D. 
71;  Gannett  v,  Albree,  103  Mass.  372; 
Bray  v.  Fogarty,  4  Ired.  (N.  Car.)  Eq. 
S44;  Bramwell  v.  Lacy,  Law  R.,  10  Ch. 
D.  691;  Portman  v.  Home  Hospital 
Assoc.,  Law  R.,  27  Ch.  D.  81 ;  Wether- 
ell  v.  Bird,  2  Ad.  &  E.  161. 

1.  Taylor  v.  Owen,  2  Blackf.  (Ind.) 
301;  Taylor  v.  Moffatt,  2  Blackf.  (Ind.) 
3°4- 

2.  Wheeler  v.  Earle,  5  Cuch.  (Mass.) 
31;  Maddox  v.  White,  4  Md.  72;  Casser 
v.  Collinge,  3  M.  &  K.  283. 

3.  Farwell  v.  Easton,  63  Mo.  446; 
Alexander  v.  Hodger.  41  Mich.  691; 
People  v.  Bennett.  14  Hun  (N.  Y.)  58; 
Weston  v.  Metropolitan  Asylum  Dist. 
Managers,  Law  R.,9  QiB.  D.  404;  Lang 
v.  Young,  34  Conn.  ^28;  Indiana  Or- 
chard  Canal   Co.  v.   Sikes,  8  Gray 

(  Mass.)  564;  Wheeler  v.  Earle,  5  Cush.  • 
(Mass.)3*i;  51  Am.  Dec.  41. 

4.  Bryan  v.  Bancks,  4  Barn.  &  Aid. 
401;  Sheppard  v.  Allen,  3  Taunt.  78; 
Malley  v.  Thalhcimer,  44  Conn.  43. 

A  provision  in  a  lease  that  the  de- 
mised premises  should  be  used  '•strictly 
a*  a  private  dwelling,  and  not  for  any 
public  or  objectionable  purpose,"  held 


to  be  violated  by  their  use  as  a  board- 
ing house,  although  the  lessor  had  con- 
sented to  their  use  for  sleeping  rooms 
in  connection  with  a  girls'  school. 
Gannett  v.  Albree,  103  Mass.  372. 

A  covenant  to  occupy  premises  as  a 
jpbber  of  goods  is  broken  by  occupying 
as  an  auctioneer.  Steward  v.  Winters, 
4  Sandf.  Ch.  (N.  Y.)  587;  Sewell  v. 
Taylor,  7  Conn.  B.,  N.  S.  160. 

Where  premises  are  now  used  for  the 
purpose  of  manufacturing  carpet  bags, 
and  it  was  covenanted  in  the  lease  "to 
be  occupied  for  the  same  purposes  they 
now  are,"  it  was  held  that  to  use  said 
premises  in  manufacturing  caps  was  not 
such  an  alteration  in  the  occupation  as 
would  void  the  lease.  Shumway  v. 
Collins,  6  Gray  (Mass.)  227. 

A  covenant  in  a  lease  forbidding  the 
tenant  carrying  on  a  particular  trade 
without  the  written  assent  of  the  lessor, 
is  violated  by  the  tenant  carrying  on 
such  particular  trade,  although  the 
landlord  had  already  suffered  the  tenant 
to  carry  on  a  trade  on  the  premises. 
Macher  v.  The  Foundjing  Hospital,  1 
Ves.  &  B.  188. 

The  covenant  "to  be  used  as  cabinet 
warerooms,"  does  not  imply  that  the 
premises  shall  not  be  used  for  any  other 
purpose.  '  Brugman  v.  Noyes,  6  Wis.  1. 

But  in  Deforest  v.  Byrne,  1  Holt.  43. 
the  court  held  as  follows:  "A  recital  in 
a  lease  of  the  purposes  for  which  de- 
mised premises  are  let,  for  example, 
describing  them  as  now  occupied  as  a 
timber  yard,  and  to  be  occupied  as  a 
timber  yard,  constitutes  an  express 
covenant  on  the  part  of  the  tenant  to 
use  them  for  no  other  purpose,  and  is  a 
covenant  running  with  the  land,  binding 
on  the  assignee. 

And  where  the  lessee  covenants  to 
"occupy  only  for  herself,"  it  was  held 
to  be  no  breach  of  this  covenant  that 
she  married  a  widower  with  four  chil- 
dren and  lived  with  them  on  the  premi- 
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A  covenant  by  the  lessee  to  reside  on  the  premises  will  be 
enforced.1 

(/)  Covenants  in  Restraint  of  Trade. — But  this  covenant  will 
not  be  enforced  if  by  its  terms  it  can  be  construed  to  be  a  con- 
tract in  restraint  of  trade.* 

A  lessee  may  covenant  not  to  carry  on  a  particular  business 
within  a  limited  distance  from  the  demised  premises ; 3  but  a 
covenant  in  restraint  without  limitation  as  to  place  is  void.4 


ses.    Schroeder  v.  King.  38  Conn.  78. 

A  written  lease  stipulated  that  the 
lessee  should  not  use  the  premises  other- 
wise than  as  a  dwelling  house.  The 
lessee  before  taking  the  lease  proposed 
to  institute  an  examination  concerning 
drainage  and  plumbing,  but  was  deter- 
red by  the  lessor's  false  and  fraudulent 
representations  that  these  matters  were 
all  right.  Held,  that  when  sued  for  rent 
the  lessees  could  defend  by  showing 
payments  for  plumbing,  etc..  exceeding 
the  rent,  and  necessary  to  remedy  de- 
fects in  the  drainage  and  plumbing. 
Wolfe  v.  Arrott,  109  Pa.  St.  473. 

A  lease  provided  "that  said  leased 
premises  shall  be  used  in  good  faith, 
continuously  during  the  existence  of 
this  lease,  for  the  usual  and  ordinary 
business  of  a  ferry  to  and  from  the  city 
of  San  Francisco,  and  shall  not  be  used 
for  any  other  purpose  whatever,"  and 
provided  upon  a  failure  on  the  part  of 
the  lessee  to  keep  and  perform  the  cove- 
nants, the  lease  should  be  forfeited. 
An  action  was  brought  by  the  personal 
representatives  of  the  lessor  to  recover 
possession  of  the  demised  premises,  on 
the  ground  that  the  covenant  to  use  the 
premises  for  the  ordinary  business  of  a 
ferry,  had  been  broken,  and  that  thereby 
the  lease  had  been  forfeited.  On  this 
issue  the  court  found  in  favor  of  the 
defendants,  and  held  that  the  finding 
was  sustained  by  the  evidence.  Hey- 
wood  v.  Berkeley  etc.  Improvement  As- 
sociation, 71  Cal.  349. 

Where  a  lease  is  silent  as  to  the  use 
which  is  to  be  made  of  the  leased 
premises,  it  does  not  follow  that  the 
lessee  may  make  what  use  of  them  he 
pleases;  but  he  is  still  bound  to  enjoy 
the  thing  "according  to  the  use  for 
which  it  was  intended  by  the  lease." 
New  Orleans  etc.  R.  Co.  V.  Darms,  39 
La.  An.  766.  And  in  ascertaining  the 
use  so  intended,  resort  is  to  be  had  to 
surrounding  circumstances,  such  as  the 
nature  and  situation  of  the  premises, 
the  use  to  which  they  had  been  pre- 
viously applied,  the  occupation  and 


character  of  the  person  applying  for 
the  lease. 

1.  Doe  v.  Clark,  8  East  185;  Doe  v. 
Carter,  8  Term.  Rep.  57,  30b;  Doe  t>. 
Hawke,  2  East  481;  Ta tern  v.  Chaplin, 
2  Black.  H.  133;  Ponsonby  v.  Adams,  2 
Brown  Pari.  C.  431. 

Dependent  and  Independent  .Cove- 
nants.— A  covenant  on  the  part  of  the 
lessor  to  furnish  seed  is  broken  by  not 
furnishing  good  seed,  and  tenant  may 
recover  for  loss  sustained  thereby;  but 
such  claim  is  independent  of  the  con- 
tract for  rent.  Flick  v.  Wetherbee,  20 
Wis.  392;  Benson  v.  Hobbs,  4  Har.  &  J. 
(Md.)  285. 

3.  Covenants  In  Restraint  of  Trade. 
See  generally  Illegal  Contracts, 
vol.  9,  p.  884. 

The  enquiries  to  be  made  to  determine 
the  validity  of  a  contract  in  restraint  of 
trade,  are:  1.  Whether  it  is  a  partial 
restraint.'  2.  Is  it  upon  an  adequate 
consideration?  3.  Is  it  reasonable?  Hol- 
brook  v.  Waters,  9  How.  Pr.  (N.  Y.) 
335- 

3.  1  Smith  s  Leading  Cases  (4th  ed.) 
289;  Bunn  v.  Gay,  4  East  190;  Leigh  v. 
Hind,  9  Barn.  &  C.774;  Ranney  v.  Irv- 
ing, 7  Man.  &  G.  969;  Brvson  v.  White- 
head, 1  Sim.  &  St.  74;  Woods  v.  Den- 
nett, 2  Stark  89. 

4.  Ward  v.  Byrne,  5  Mees.  &  W.  548. 
561;  H  unlock  v.  Blacklowe,  2  Wm. 
Saund.  156;  Wiley  v.  Baumgardner,  97 
Ind.  66;  Hinde  r.  Gray,  1  Man.  &  G. 
195;  Crawford  v.  Wick,  18  Ohio  St. 
190. 

There  may  be  good  reasons  for  allow- 
ing parties  to  contract  for  a  limited  re- 
straint, and  such  contracts,  if  made  on 
a  sufficient  and  reasonable  considera- 
tion, are  valid;  yet,  even  then  the  law 
presumes  them  to  be  bad  until  the  cir- 
cumstances inducing  the  arrangement 
are  shown  to  the  court  to  be  reasonable 
and  useful.  Taylor's  Landlord  &  Ten- 
ant, par.  417;  Chappel  v.  Brockwav,2i 
Wend.  (N.  Y.)  157;  Pierce  v.  Fuller,  8 
Mass.  223;  Nobles  v.  Bates,  7  Cow.  (N. 
Y.)  307;  Horner  v.  Graves,  7  Bing.  735; 
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There  are  sometimes  implied  covenants  in  a  lease  to  use  the 
premises  for  certain  purposes.1 

{g)  Equitable  Interference. — An  injunction  will  not  be  granted 
to  restrain  a  breach  of  covenant  not  to  carry  on  a  certain  busi- 
ness under  penalty  of  liquidated  damages,  although  the  defend- 
ant was  insolvent,  for  the  plaintiff  has  a  remedy  at  law.*  And  a 
tenant  may  be  excused  from  living  up  to  this  covenant  by  some 


Palmer  i'.  Stebbins, 3  Pick.  (Mass.)  188; 
Mitchell  v.  Reynolds,  1  P.  Wms.  181; 
Archer  v.  Marsh,  6  Ad.  &  E.  959. 

Although  public  policy  requires  that 
every  man  shall  be  at  liberty  to  work 
for  himself,  and  shall  not  deprive  him- 
self or  the  State  of  his  labor,  skill  or 
talent,  and  when  that  advantage  re- 
quires him  to  enter  into  stipulations,  he 
may  do  so,  provided  such  stipulations, 
however  restrictive  on  himself,  are  not 
unreasonable,  having  regard  to  the  sub- 
ject matter  of  the  contract.  Per  V.  C. 
James,  Leather  CI.  Co.  v.  Lorsant,  L. 
R.,  9  Eq.  345. 

1.  In  a  lease  of  farming  lands  there 
being  an  implied  covenant  that  they 
will  be  used  as  such,  and  in  the  absence 
of  express  covenants  the  law  implies 
that  no  waste  shall  be  committed,  and 
that  the  land  shall  be  fanned  in  a  hus- 
bandlike manner;  that  the  soil  shall  not 
be  unnecessarily  exhausted  by  neg- 
ligence or  improper  tillage,  and  that  re- 
pairs shall  be  made.  Walker  t».  Tucker, 
70  111.  527. 

An  implied  contract  on  the  part  of  a 
lessee  to  make  brick  is  not  created  by 
lease  of  a  brickyard.  Smiley  v.  Mc- 
Lauthlin,  13S  Mass.  363. 

When  Covenant  Broken. — Where  a 
lease  contained  a  covenant  that  a 
house  to  be  built  immediately  ad- 
joining the  house  in  which  the  lessor 
iived  should  be  built  fit  for  a  pri- 
vate family,  it  was  held  to  be  a  con- 
tinuing covenant,  obliging  the  lessee  as 
well  to  keep  as  to  build  the  house  as  a 
private  dwelling  house,  and  was  broken 
by  his  converting  it  into  a  public  house. 
Bray  v.  Fogarty,  4  Ind.(N.Car.)Eq.£44. 

A  covenant  to  reside  on  the  premises 
is  broken  when  an  assignee  takes  posses- 
sion upon  the  tenant  becoming  a  bank- 
rupt. Doe  v.  Clarke,  8  East  185. 

If  a  tenant  covenants  to  reside  on  the 
premises,  his  covenant  is  broken  not 
only  by  his  abandoning  the  premises 
but  by  an}'  act  of  his  which  renders  his 
residence  impossible.  Dowe  v.  Hawke, 
2  East  481;  Tatem  v.  Chaplin,  2  H.  Bl. 

A  covenant  not  to  carry  on  the  busi- 


ness of  a  common  brewer,  or  retailer  of 
beer,  is  not  broken  by  carrying  on  the 
business  of  a  retail  brewer.  Simmons 
v.  Farren,  1  Bing.  N.  C.  126. 

A  covenant  not  to  carry  on  the  trade 
of  a  butcher  is  broken  by  selling  raw 
meat,  although  no  animals  are  slaught- 
ered on  the  premises.  Doe  v.  Sprv,  1 
B.  &  A.  617. 

When  Covenant  Not  Broken. — A  cove- 
nant that  the  covenantor  will  not  earn- 
on  a  certain  business  in  his  own  name, 
or  that  of  any  other  person,  is  not  vio- 
lated by  his  acting  as  manager,  at  a 
weekly  salary,  to  another  person  car- 
rying on  the  same  business.  Allen  v. 
Taylor,  19  W.  R.8S3. 

6ut  an  agreement  not  to  carry  on  a 
particular  business,  directly  or  indi- 
rectly, either  alone  or  in  partnership, 
with  or  without  the  assistance  of  any 
other  person,  is  broken  by  his  carrying 
it  on  as  manager  for  another  person. 
Dales  v.  Weber,  ibid  993. 

A  covenant  that  the  lessee  is  to  oc- 
cupy personally  is  satisfied  if  he  occu- 
pies bv  an  agent.  Clark  r.  Clark,  49 
Cal.  586. 

Covenant  Construed. —  In  construing 
a  covenant  not  to  carry  on  an  offensive 
business,  much  will  depend  on  the  situ- 
ation of  the  premises,  and  its  relation 
to  other  buildings.  Gutteridge  v.  Man- 
yard,  7  C.  &  P.  129;  Seymour  v.  Mc- 
Donald, 4  Sandf.  Ch,  (N.  Y.)  502. 

Using  a  house  as  a  private  lunatic 
asylum  was  held  to  be  fer  se  no  breach. 
Doe  v.  Bird,  2  Ad.  &l  E.  161. 

It  is  no  defence  to  an  action  for 
breach  of  covenant  for  carrying  on  a  • 
business  contrary  to  the  covenants  of 
the  lease,  that  the  use  to  which  the 
premises  were  put  is  not  a  public  or 
private  nuisance,  nor  that  it  will  not 
deteriorate  the  premises  in  value,  nor 
that  the  lessees  have  expended  large 
sums  with  a  view  to  such  prohibited 
use,  which  they  will  lose  if  not  per- 
mitted to  violate  their  covenant.  Dodge 
v .  Lambert,  2  Bosw.  (N.  Y.)  570;  How- 
ard v.  Ellis,  4  Sandf.  (N.  Y.)  369. 

2.  Vincent  v.  King,  13  How.  Pr.  (N. 
Y.)  234- 
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act  of  the  landlord,  or  circumstances  attending  the  making  of 
the  demise.1 

The  rule  as  to  under  tenants  in  relation  to  covenant  to  use 
premises  for  certain  purposes  is  that  they  may  pursue  any  lawful 
business  on  the  premises  which  is  not  prohibited  by  the  lease  to 
their  lessor  or  to  themselves,  and  which  is  not  injurious  to  the 
business.* 

XX.  Assignment   of  Lease— 1.  What  May  be  Assigned. — All 

leases,  except  a  lease  at  will,  may  be  assigned  if  there  is  no  re- 
striction therein.8 


1  If  a  lessee  of  a  coal  mine  by  the 
terms  of  his  lease  covenants  to  work 
the  same  during  the  continuance  of  his 
lease  in  a  good  and  workmanlike  man- 
ner, he  is  liable  for  a  breach  of  his  cov- 
enant, notwithstanding  it  may  be  beyond 
his  power  to  perform  it;  but  if  the  coal 
mines  become  exhausted,  that  will  ex- 
cuse him  from  any  other  performance- 
Walker  v.  Tucker,  70  III.  527. 

Where  a  lessee  covenanted  to  use  the 
premises  only  to  keep  a  lager  beer  sa- 
loon, and  after  the  beginning  of  the 
term  fitted  up  a  restaurant  thereon,  at 
considerable  expense,  and  with  no  ob- 
jection from  lessor,  although  the  lessor's 
representative  under  a  power  of  at- 
torney knew  thereof,  it  was  held 
that  the  covenant  .must  be  deemed  to 
have  been  waived  in  that  regard. 
Malley  v.  Thalheimer,  44  Conn.  41. 

2.  Taylor  v.  Moffatt,  2  Blackf.  (Ind.) 
3°4- 

3.  Robinson  v.  Perry,  21  Ga.  183; 
Cooney  v.  Hayes,  40  Vt.  478;  Nave  v. 
Berry,  22  Ala.  382:  Nave  v.  Williams, 
22  Ind.  368;  Greenaway  v.  Adams,  12 
Ves.  395;  Gould  v.  Eagle  Creek  School 
Dist.,  S  Minn.  427. 

A  lessor  can  assign  his  interest  in  a 
lease  by  an  endorsement  on  it,  so  as  to 
pass  the  equitable  right  to  his  assignee 
to  receive  the  rent  when  it  becomes 
due.    Dixon  v.  Buell,  21  111.  203. 

An  agreement  whereby  a  lessee  sells 
to  another  the  right  to  use  and  possess 
real  estate  as  long  as  the  lessee  could, 
the  rent  to  be  paid  to  the  lessor,  is  in 
legal  effect  an  assignment  of  a  lease. 
Indianapolis  etc.  Union  v.  Cleveland 
etc.  R.  Co.,  45  Ind.  281. 

Every  lease  for  a  term  of  years  is 
capable  of  being  assigned,  whether  the 
term  is  in  possession  or  is  to  commence 
in  future.  King  v.  Lawson,  98  Mass. 
3<*> 

Any  words  that  show  the  intention 
of  the  parties  is  sufficient  for  an  assign- 
ment, but  it  must  be  absolute  and  un- 


conditionally delivered  to  the  assignee. 
Peabody  v.  Fenton,  3  Barb.  Ch.  (N. 
Y.)  451. 

Where  a  lessee  by  a  written  instru- 
ment transfers  to  another,  either  with 
or  without  conditions,  all  of  his  interest 
in  a  portion  of  the  demised  premises,  it  is 
not  a  sublease,  but  an  assignment  fro 
ianto ;a.nd  this,althoughtheinstrumentis 
in  form  a  lease.  Therefore,  upon  a  sub- 
sequent assignment  by  the  lessee  of  his 
interest  in  the  residue,  no  relation  of 
landlord  or  tenant  exists  between  the 
two  assignees,  and  they  owe  no  special 
duties,  of  a  fiduciary 'nature,  the  one 
to  the  other.  -And  where  the  second 
assignee,  knowing  of  the  interests 
of  the  first,  enters  upon  the  latter's  por- 
tion of  the  premises,  and  makes  im- 
provements thereon,  mere  reticence  or 
omission  to  assert  his  title  on  the  part 
of  the  latter,  in  the  absence  of  any  act 
tending  to  mislead,  will  not  estop  him 
from  claiming  title,  and  maintaining 
ejectment.  Woodhull  v.  Rosenthal,  61 
N.  Y.  382. 

An  assignment  of  a  lease  by  lessee 
contrary  to  stipulation  is  voidable 
only,  not  void.  A  clause  in  a  lease 
that  the  same  shall  not  be  assigned 
without  the  written  assent  of  the  lessor 
is  for  the  benefit  of  the  lessor  only.  It 
does  not  render  the  assignment,"when 
otherwise  made,  absolutely  void,  but 
voidable  only  at  the  option  of  the  lessor 
or  his  representatives.  Webster  v. 
Nichols,  104  111.  160. 

A  lease  which  provides  that  the  rent 
shall  be  paid  to  a  creditor  of  the  lessor 
is  not  an  assignment,  either  statutory 
or  at  common  law,  and  is  valid.  Stan- 
ley v.  Robbins,  36  Vt.  422. 

Where  the  lessee  of  real  estate,  by  an 
agreement  with  another,  sold  the  right 
to  use  and  possess  the  real  estate  as 
long  as  the  lessee  could,  the  rent  to  be 
paid  to  the  lessee,  and  he  to  pay  the 
lessor,  htld  that  the  arrangement*  was, 
in  legal  effect,  an  assignment  of  the 


1020 


Digitized  by 


Google 


Alignment  of  Lease. 


LEASE. 


What  Interest  Fanes. 


2.  What  Interest  Passes. — An  assignment  passes  all  interest  the 
tenant  has  in  the  demised  premises,  and  not  merely  the  rent.1 

A  privilege  secured  to  a  lessee  by  the  lease  may  be  restrained 
by  an  assignment,  and  the  rights  of  the  assignee  thereunder  regu- 
lated accordingly.2 

3.  Assignment  of  Lease  of  Tenant  at  Will. — The  interest  of  a  ten- 
ant at  will  is  not  such  an  estate  as  can  be  assigned ; 3  or  if  an  as- 
signment is  made  it  has  the  effect  of  terminating  the  tenancy.4 

4  Written  and  Parol  Assignments — When  Assignment  Must  be  in 
Writing.6 — Where  the  lease  itself  is  required  by  the  statute  of 
frauds  to  be  in  writing,  an  assignment  of  it  must  also  be  in  writ- 
ing.6 An  assignment  not  under  seal  of  a  lease  under  seal  is 
good.' 

'lease.  Indianapolis  etc.  Union  v.  Cleve-  the  sale;  and  he  has  no  claim  upon  his. 
land  etc.  R.  Co.,  45  Ind.  281.  vendor  for  expenses  incurred  in  restor- 

If  the  lessee  convey  the  remainder  of  inj»  the  premises  to  their  original  con- 
dition at  the  expiration  of  the  lease. 
Blache  r».  Aleix,  15  La.  An.  50. 

3.  Halbert  v.  Bruce,  2  A.  K.  Marsh. 
(Ky.) 

5.  Whittemore  v.  Gibbs,  24  N.  H.  (4 
Fost.)  484. 

Where  a  tenant  at  will  from  year  to- 
year  lets  a  portion  of  the  premises  held 
by  him  to  another  as  his  tenant  at  will, 
the  latter  is  his  under  tenant  and  not 
his  assignee.  Austin  v.  Thomson,  45 
N.H.i  13. 

4.  Cooper  v.  Adams,  6  Cush.  (Mass.) 
87;  King  v.  Lawson,  98  Mass.  300. 

A  tenancy  at  will  is,  by  alienation  of 
the  estate  of  the  landlord,  changed  to 
an  estate  at  sufferance.  Esly  v.  Baker, 
50  Mo.  325. 

6.  See'generally  Frauds,  Statute 
of,  vol.  8,  p.  669. ' 

«.  Batting  v.  Martin,  1  Camp.  318; 
Brewer  r.  Dyer,  7  Cush.  (Mass.)  337; 
Hess  t'.  Fox,  10  Wend.  (N.  Y.)  437. 

The  holder  of  an  unexpired  term  of 
years  of  land  may  by  parol  agreement 
pass  the  title  or  right  of  possession  to 
the  remainder  of  the  term,  as  well  as 
the  house  erected  thereon  by  him,  when 
the  sale  is  followed  by  actual  posses- 
sion, delivered  and  accepted  in  accord- 
ance with  the  terms  of  such  agreement. 
Webster  v.  Nichols,  104  111.  160. 

7.  Holliday  v.  Marshall,  7  Johns.  (N. 
Y.)  311. 

Where  the  assignee  of  a  lease  under 
seal  assigns  it  by  a  writing  not  under 
seal  and  not  recorded,  but  continues  to 
collect  the  rents  from  the  subtenants, 
and  his  assignee  does  not  enter,  the 
original  assignee  remains  liable  for 
the  rent.  Sanders  v.  Partridge,  108 
Mass.  556. 
An  assignment  not  under  seal  of  a 


his  unexpired  term,  that  is  an  assign 
ment    and  not  a  sublease,  as  there 
remains  no  reversion  of  the  estate. 
Smiley  v.  Van  Winkle,  6  Cal.  605. 

Where  a  lessee  of  a  lease  contain- 
ing the  usual  covenants  assigns  by 
deed  his  interest  in  the  whole  of  the 
unexpired  term  to  another,  the  latter 
stands  in  the  relation  of  assignee,  not 
of  sublessee,  to  the  landlord,  and  is 
liable  to  him  on  the  covenants  con- 
tained in  the  lease.  Lee  v.  Payne,  4 
Mich.  106. 

Covenants  of  original  lease  are  binding 
upon  an  assignee  of  the  lease,  but  not 
upon  a  subtenant  of  lessee.  Harvey  v. 
McGrew,  44  Tex.  412. 

1.  Potts  v.  Delaware  Water  Power 
Co.,  9  N.J.  Eq.  (1  Stock.)  592. 

An  assignment  of  all  the  right,  title 
and  interest  of  the  lessee,  conveys  his 
right  to  compensation  for  improve- 
ments on  the  land,  covenanted  by  the 
lease  to  be  paid  for  by  the  lessor,  for 
such  covenant  runs,  with  the  land. 
Hunt  v.  Danforth,  2  Curt.  592. 

In  a  deed  of  assignment  or  conveyance 
of  leases,  where  a  lessor  conveys  all  his 
right,  title  and  interest  of,  in  and  to  the 
engines,  boilers,  tanks,  tubing,  derricks 
and  all  other  fixtures  and  personal 
property  situated  upon  and  appertain- 
ing to  the  leasehold  interest  and  well  to 
the  lessor  belonging,  the  court  held 
that  this  did  not  convey  oil  in  the  tanks 
at  the  well  at  the  date  of  the  deed;  that 
this  did  not  appertain  to  the  leasehold 
interest  which  was  conveyed.  Dresser 
v.  Transportation  Co.,  8  W.  Va.  553. 

A  party  purchasing  an  unexpired 
lease  is  presumed  to  have  purchased  it 
on  condition  of  taking  the  premises  in 
the  situation  they  were  in  at  the  time  of 
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5.  Lease  Assigned  Contrary  to  Its  Terms.— If  a  lease  provides  that 
if  the  tenant  shall  assign  the  lease  it  shall  become  void,  the  lease 
is  voidable,  not  void.  And  an  assignment  contrary  to  the  terms 
renders  the  assignee  chargeable  with  the  terms  of  the  lease  and 
the  landlord  will  not  be  estopped  from  claiming  a  forfeiture,  if 
the  lease  so  provides.1 


lease  under  seal  does  not  give  the  as- 
signee the  right  to  maintain  an  action 
in  his  own  name  for  subsequently  ac- 
cruing rent.  Bridgham  v.  Tileston,  5 
Allen  (Mass.)  371. 

Where  a  lease  not  under  seal  con- 
tained a  stipulation  that  it  should  not 
be  assigned  without  the  written  assent 
of  the  lessor,  but  it  was  so  assigned,  the 
agreement  does  not  extend  beyond  the 
immediate  parties  and  does  not  include 
the  assignee.  A  promise  by  the  as- 
signee to  the  lessor  to  be  responsible 
for  the  rents  accruing  after  an  assign- 
ment by  him  is  without  consideration 
and  void.  Dougherty  v.  Matthews,  35 
Mo.  520. 

1.  Jackson  v.  Groat,  7  Cow.  (N.  Y.) 
285;  Jackson  v.  Schultz,  18  Johns.  (N. 
Y.)  174;  Jackson  v.  Brownell,  1  Johns. 
(N.  Y.)  267;  Lynde  v.  Hough.  27  Barb. 
(N.  Y.)  415;  Indianapolis  etc.  Union 
v.  Cleveland  etc.  R.  Co.,  45  Ind.  281; 
Cooney  v.  Hayes,  40  Vt.  478;  Mar- 
grave v.  King,  5  Ired.  (N.  Car.)  Eq. 
430;  Haberdasher's  Co.  v.  Isaac,  3  Jur., 
N.  S.  610;  Chipman  v.  Emerick,  5  Cal. 
49;  Burnes  v.  McCubbin,  3  Kan.  215; 
Eldredge  i>.  Bell,  64  Iowa  125;  Spear  v. 
Fuller,  8  N.  H.  174. 

Where  a  leate  contains  a  clause 
against  an  assignment  of  the  lease  with- 
out the  written  consent  of  the  land- 
lord, if  the  lease  is  assigned  without 
such  consent,  the  assignee  is  chargeable 
with  notice  of  the  terms  of  the  lease, 
and  if  the  landlord  does  not  accept  rent 
for  occupancy  of  the  premises  after 
assignment,  he  will  not  be  estopped 
from  claiming  a  forfeiture  of  the  lease 
by  reason  of  the  assignment.  Indian- 
apolis etc.  Union  z:  Cleveland  etc.  R. 
Co.,  45  Ind.  281. 

The  assignee  of  a  lease  is  bound,  in 
favor  of  the  lessor,  to  know  the  con- 
tents of  the  lease,  and  for  all  rents  in 
arrear.  Barroilhet  v.  Battelle,  7  Cal. 
45°- 

Where  a  paid  up  lease  was  by  its 
provisions  not  assignable,  but  the 
lessee  did  nevertheless  assign  it,  such 
assignment  did  not  work  a  forfeiture,  in 
the  absence  of  a  declaration  to  that 
effect  by  the  lessor,  and  after  occupancy 


by  the  assignee  without  objection  by  the 
lessor,  the  latter  could  not,  under  "such 
lease,  collect  rent  of  the  assignee  for  the 
unexpired  term.  Eldridge  v.  Bell,  64 
Iowa  125. 

Receiving  rent  by  lessor  from  the  as- 
signee of  the  lessee,  with  knowledge 
that  the  assignee  had  become  possessed 
of  the  lease  and  premises  by  assign- 
ment, is  a  waiver  of  the  restriction  in 
the  lease  against  assigning;  and  the  re- 
ceipt for  rent,  given  by  the  lessor  to  the 
assignee,  referring  to  the  lease,  so  as  to 
identify  it;  is  evidence  that 'the  lessor 
had  knowledge  of  the  .assignment  and 
received  the  assignee  as  his  tenant. 
O'Keefe  v.  Kennedy.  3  Cush.  (Mass.) 
325- 

Where  a  lease  contains  a  covenant 
that  the  lessee  will  not  lease,  underlet, 
nor  permit  any  other  person  to  occupy 
without  the  approbation  of  the  lessor,  an 
assignment  of  such  lease  by  the  lessee 
does  not  determine  the  lease  without  re- 
entry by  the  lessor,  nor  enable  the 
lessor  to  maintain  an  action  for  use  and 
occupation  against  one  occupying  part 
of  the  premises  under  the  assignee 
before  such  re-entry.  Shattuck  v. 
Lovejoy,  8  Gray  (Mass.)  204. ' 

Where  there  is  a  covenant  on  the 
part  of  the  lessee  not  to  assign,  and  he 
makes  an  assignment  of  the  whole  term, 
if  the  landlord  desires  to  take  advantage 
of  the  breach  of  the  covenant,  he  must 
re-enter.  If  the  landlord  accepts  rent 
from  the  assignee  of  the  lease,  the  as- 
signee becomes  his  tenant,  and  takes 
the  leasehold  freed  from  the  covenant 
not  to  assign,  and  is  only  liable  for 
rent  for  the  time  that  the  premises  re- 
main his.  Heeter  v.  Eckstein,  50  How. 
(N.  Y.)  Pr.  445. 

Where  a  lease  provides  that  the 
lessor  might  at  his  optionre-enter  if  the 
lease  should  be  assigned  by  the  lessee, 
and  the  lessee,  without  getting  the  con- 
sent of  the  lessor,  contracted  to  sign  the 
lease,  held  that  it  was  the  duty  of  the 
lessee  to  obtain  the  consent  of  the  land- 
lord to  such  assignment,  and  if  such  is 
not  done  the  lessee  could  not  enforce 
the  contract.  Roberts  v,  Geis,  2  Daly 
(N.  Y.)  535. 


Digitized  by 


Assignment  of  Lew*. 


LEASE. 


LesiM  Hot  Released  by. 


But  if  the  landlord  accepts  rents  accruing  after  the  assignment, 
this  will  be  a  waiver  of  his  right  to  declare  the  lease  forfeited.1 
And  when  a  lessor  once  consents  to  an  assignment,  the  restriction 
is  then  removed  forever.*  But  the  reverse  is  true  in  regard  to 
subletting.3 

In  order  to  bind  the  assigns  or  executors  of  the  lessee  in  a  cove- 
nant not  to  assign  or  sublet,  they  must  be  mentioned  in  the 
covenant.4 

If  a  lessee  contracts  to  assign  or  sublet  contrary  to  the  terms 
of  his  lease,  such  contract  will  not  be  enforced  against  him.5  But 
the  lessee  cannot  set  up  his  breach  as  a  defence  to  an  action  up- 
on the  contract  by  the  assignee  or  sublessee.® 

6.  Lessee  Not  Released  by  Assignment. — Although  a  landlord  may 
have  given  his  consent  to  an  assignment  and  accepted  the  as- 
signee as  his  tenant,  and  received  rent  from  him,  the  lessee  is  not 
relieved  from  his  express  covenant  to  pay  rent  unless  the  land- 
lord has  accepted  the  surrender  of  the  lessee  and  released  him.T 


1.  Murray  v.  -Harway,  56  N.  Y.  337. 

3.  Murray  v.  Harway,  supra;  Chip- 
man  v .  Emeric,  5  Cal.  49;  McCormick 
v.  Stowell,  138  Mass.  431;  Pennock  z<. 
Lyons,  118  Mass.  92;  Heeter  v.  Eck- 
stein, 50  How.  (N.  Y.)  Pr.  445;  Murray 
v.  Harway,  56  N.  Y.  337;  Chalker  v. 
Chalker,  1  Conn.  79;  Siefke  v.  Koch,  31 
How.  (N.  Y.)  Pr.  383;  Brummel  v. 
McPherson,  14  Ves.  172;  Doev.  Ev»ns, 
S  Barn.  &  C.  584;  Jones  v.  Jones,  12 
Ves.  186;  Mosher  v.  Foundling  Hos- 
pital, 1  Ves.  &  B.  191. 

3.  Heeter  v.  Eckstein,  50  How.  Pr. 
(N.  Y.).  445;  Seaver  v.  Coburn,  10 
Cush.  (Mass.)  324;  Bleecker  v.  Smith, 
13  Wend.  (N.  Y.)  534;  Newman  v. 
Rutter,  8  Watts  (Pa.)  55;  Doe  v. 
Bliss,  4  Taunt.  735. 

A  lessee  covenanted  that  neither  he 
nor  others  having  his  estate  in  the 
premises  would  assign  the  lease  with- 
out the  lessor's  consent.  He  did,  with 
the  assent  of  the  lessor,  assign  an  un- 
divided half  of  his  interest,  and  his  as- 
signee without  the  lessor's  consent  re- 
assigned. The  court  held  that  the  re- 
assignment was  not  a  breach  of  the 
cpvenant.  McCormick  v.  Stowell,  138 
Mass.  431. 

4.  Barrow  v.  Duncan,  6  La.  103;  Doe 
v.  Smith,  5  Taunt.  795;  Kcllam  i>.  Kel- 
lam,  2  Pat.  &  H.  (Va.)  3^7;  Lynde  v. 
Hough,  27  Barb.  (N.  Y.)  422;  Elliott  v. 
Johnson,  8  Best  &  Smith,  38;  Dingley 
v.  Sales,  1  M.  &  S.  297;  Dougherty  v. 
Matthews,  35  Mo.  520. 

5.  Austin  v.  Harris,  10  Gray  (Mass.) 
296;  Hurlbut  v.  Kautzler,  112"  111.  482; 


Wilmott  v.  Barber,  L.  R.,  15  Ch.  D.96; 
Roberts  v.  Geis,  2  Daly  (N.  Y.)  535. 

«.  Milkman  v.  Ordway,  106  Mass. 
232. 

7.  Release  by  Assignment. — Frank  v. 
Maguire,  42  Pa.  St.  77;  Wall  v.  Hinds, 
4  Gray  (Mass.)  256. 

A  release  is  not  implied  from  mere 
fact  of  assent  to  the  assignment  of  a 
lease,  and  the  assignment  of  a  lease 
does  not  annul  the  lessee's  obligation 
on  his  express  covenants  to  pay  rent, 
even  though  the  lessor  has  accepted  the 
assignee  as  his  tenant  and  collected 
rent  from  him.  Wilson  v.  Gerhardt,  9 
Colo.  585. 

A  lessor  in  a  lease  prohibiting  an  as- 
signment thereof  cannot  be  required,  by 
an  assignment  without  his  assent,  to 
pursue  the  assignee  for  rent,  but  may 
sue  the  lessee.  Barhyd  v.  Burgess.  46 
Iowa  476;  Taylor  v.  De  Bus,  31  Ohio 
St.  468  s 

When  the  assignee  of  a  lease  makes 
payments  which  are  accepted,  and  ac- 
knowledged to  be  paid  by  the  assignee 
and  in  his  own  name,  such  payments 
do  not  affect  the  liability  of  the  original 
lessee  on  his  covenant  to  pay  the  there- 
after accruing  rent,  or  that  of  his  surety. 
Damb  v.  Hoffman,  3  E.  D.  Smith, 
(N.  Y.)  36t.  • 

Acceptance  of  rent  by  the  lessor  from 
a  parol  assignee  of  the  lessee,  held  to 
destroy  the  privity  necessary  to  support 
an  action  of  debt  by  the  lessor  against 
the  lessee  for  the  rent.  Bliss  v.  Gard- 
ner, 2  111.  App.  422. 

Where,  upon  a  written  assignment  of 
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7.  Assignee's  Liability  for  Sent. — An  assignee  is  liable  only  for 
rent  of  the  demised  premises  from  the  time  he  occupies  them,1 
according  to  the  terms  of  the  lease  *  and  cannot  be  held  liable  for 
rent  due  before  the  assignment  is  made.3 

The  clause  "  subject  to  payment  of  rent  reserved  "  in  an  assign- 
ment does  not  amount  to  a  covenant,  being  words  of  qualifica- 
tion rather  than  contract.4 

a  lease  under  seal,  the  landlord  verbally  him  to  remain  in  possession  until  the 

agreed  that  he  would  consider  the  as-  crops  are  harvested.    Bowen  v.  Roach, 

slgnee  as  his  tenant,  and  accepted  rent  78  Ind.  361. 

from  him,  it  was  held  that  the  parol  The  assignee  of  a  lease,  who  cove- 
agreement  could  be  proved  to  show  nants  to  perform  all  the  covenants  in 
the  intention  of  the  parties,  and  that  the  original  lease,  stands  liable  for  all 
the  facts  constituted  a  surrender  of  the  rent  remaining  due,  and  is  bound  to  the 
lease  bv  the  landlord  and  that  the  assignor  in  the  same  manner  as  the 
original  lessees  were  not  liable  thereon,  assignor  was  liable  to  the  lessor  under 
Levering  v.  Langley,  8  Minn.  107.  and  by  virtue  of  the  lease.  Rawlings 

An  action  of  debt  for  rent  will  not  v.  Duvall,  4  Har.  &  McH.  (Md.)  1. 

lie  against  a  lessee  who  has  assigned  An  assignee  of  a  lease  by  accepting 

his  term  after  acceptance  of  rent  from  the  assignment  thereof,  takes  it  subject 

the  assignee.    Fletcher  v.  McFarlane,  to  the  payment  of  the  rent  Which  shall 

12  Mass.  43.  thereafter   become  due.     Graves  v. 

Suit  cannot  be  maintained  against  Porter,  11  Barb.  (N.  Y.)  592;  Cox  v. 

lessee  after  acceptance  of  rent  from  as-  Fenwick,  4  Bibb  (Ky.)  538;  McCor- 

signee.  .  mick  v.  Young,  2  Dana  (Ky.)  294; 

Where  a  lease  covenants  not  to  as-  Blake  v.  Sanderson,  1  Gray  (Mass.) 

sign  lease  without  written  consent  of  332;  Journeay  v.  Brackley,  1  Hilt  (N. 

lessor,  and  with  such  consent  lessee  as-  Y.)  447;  Ovenman  v.  Sanborn,  27  Vt. 

signs  to  L,  who  without  such  consent  54. 

assigned  it  to  M,  held  that  such  cove-  To  render  the  assignee  of  a  lease 

nant  was  waived  by  the  lessor's  accept-  liable  for  the  rent  to  the  lessor,  the  en- 

ance  of  rent  from  M.    Porter  v.  Mer-  tire  term  must  be  transferred  to  the 

rill,  124  Mass.  534.  assignee.     In  a  lease  when  the  last 

A  lease  of  premises  for  and  as  a  dry  day  of  the  term  is  reserved  to  the 

goods  and  millinery  store,  and  not  as-  assignor,  the  assignee  is  not  liable  to 

signable  without  the  written  consent  of  the  lessor.    Davis  v.  Morris,  36  N.  Y. 

the  lessor,  was  by  the  lessee,  with  such  569. 

consent,  assigned  to  a  party  who,  with-  An  assignee  of  an  undivided  two 

out  the  lessee's  knowledge,  assigned,  it  thirds  interest  of  a  term  created  by  a 

to  another  party  to  use  and  occupy  the  lease  reserving  rent,  in  possession  of 

premises  as  a  dye  house.    Held,  that  the  entire  premises,  is  liable  to  the 

the  original  lessee  was  released  from  owYiers  of  the  reversion  in  fee  for 

liability  to  pay  rent  during'  this  occu-  the  entire  rent.    Damainville  v.  Mann, 

pancy.    Fifty  Associates  v.  Grace,  125  32  N.  Y.  197. 

Mass.  161.  Reservation  In  Assignment   as  to 

1.  Stern  v.  Florence  Sewing  Ma-  Accruing  Rent. — If  no  reservation  is 
chine  Co.,  53  How.  (N.  Y.)  Pr.  478.  made,  the  sale  of  leased  land  carries 

2.  Le  Gierse  v.  Green,  61  Tex.  128.  with  it  the  accruing  rent.    Dixon  v. 

3.  Johnston  v.  Bates,  48  N.  Y.  Sup.  Nicholls,  39  111.  372;  Gale  v.  Edwards, 
Ct.  Rep.  180.  52  Me.  363. 

4.  Wolveridge  v.  Steward,  3  Tyrw.  The  lessor  may  maintain  debt  against 
(Eng.)  637.  the  assignee  of  his  lessee  to  cover  rent 

The  absolute  assignee  of  a  lease  be-  in  arrear  under  a  sealed  lease.  Mc- 

comes  liable  for  the  rent  to  the  lessor  Keon  v.  Whitney,  3  Den.  (N.  Y.)  452. 

1  before  entry  into  possession.    Babcock  The  assignee  of  a  lease  is  not  liable  to 

x'.  Scoville,  56  IH.461.  the  lessor  for  rent  accruing  to  him 

A  tenant  holding  under  an  agree-  under  a  parol   promise  from  the  as- 

ment  to  render  his  landlord  two-fifths  signor.    Coit  v.  Braunsdorf,  2  Swee- 

of  the  crops,  is  bound  to  render  only  nev  (N.  Y.)  74. 

that  portion  to  a  purchaser  who  allows  The  liability  at  law  of  the  assignee  of 
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8.  Assignee's  Bight  to  Sue. — An  assignee  of  a  lease  who  has  been 
recognized  as  such  may  sue  in  his  own  name  for  rent,  although  he 
has  no  interest  in  the  reversion.1 

A  mortgagee  of  a  term  in  possession  is  not  liable  as  assignee 
upon  the  covenants  of  a  lease.* 

9.  Liability  of  General  Assignee — General  Assignee  Liable  for  Use 
and  Possession  of  Premises. — An  assignee  of  a  lessee  who  assigned 
the  lease  for  the  benefit  of  his  creditors  can  only  be  charged  with 
the  value  of  the  use  of  the  premises.3 

10.  Administrator  as  Assignee. — An  administrator  of  a  lessee  of 
lands  for  a  term  of  years  becomes  assignee  of  the  term  in  law, 
and  is  liable  on  the  covenants  of  the  lease  until  he  is  lawfully  dis- 
charged of  the  estate,  when  the  lands  are  demised  to  the  lessee, 
his  heirs  and  assigns.4 

11.  Privity  Between  Lessor  and  Assignee. — An  assignment  of  the 
term  by  the  lessee  creates  a  privity  of  estate  between  the  lessor 
and  the  assignee  after  the  acceptance  of  the  leasehold  estate  by 
the  latter.5 


a  lessee  depends  on  the  privity  of 
estate,  and  no  suit  can  be  maintained 
after  he  has  assigned  over  for  a  pre- 
vious breach  of  covenant.  The  remedy 
is  in  equity.  Hintze  v.  Thomas,  7  Md. 
346- 

1.  Moffatt  v.  Smith,  4  N.  Y.  126; 
Watson  v.  Hankins,  13  Iowa  547. 

An  assignment  by  the  lessor  of  the 
rent  of  leasehold  premises  creates  such 
a  privity  of  estate  between  the  assignee 
and  the  lessee,  that  the  former  may 
maintain  a  suit  in  his  own  name  for  the 
rent,  which  accrues  and  becomes  pay- 
able while  such  privity  of  estate  exists. 
Childs  v.  Clark,  3  Barb.  Ch.  (N.  Y.) 
52- 

If  the  lessor  assigns  the  lease  itself 
without  assigning  the  reversion,  the 
assignee  acquires  no  right  of  action 
against  the  lessee  upon  covenants  run- 
ning with  the  land.  Allen  r.  Wooley, 
1  Black f.  (Ind.)  149. 

If  the  lease  reserves  rent  payable  to 
the  lessor  or  his  assigns,  and  the  lessor 
assigns  the  lease  for  the  whole  period 
mentioned  therein,  and  appoints  the 
assignee  as  attorney  to  collect  and  re- 
ceipt for  the  rents  in  the  lessor's  name, 
the  assignee  may  sue  for  and  recover 
rents  in  his  own  name.  Hunt  v. 
Thompson,  2  Allen  (Mass.)  341. 

An  assignee  of  an  undivided  moiety 
of  leasehold  premises  can  maintain  an 
action  in  his  own  name,  upon  covenants 
of  warranty  contained  in  the  original 
lease.  Van  Horn  v.  Crain,  1  Paige  (N. 
Y.)  455- 

A  contract  to  pay  a  certain  sum  of 


money  for  rent  of  a  house  and  lot,  and 
to  make  certain  improvements,  is  not 
assignable  so  as  to  vest  in  the  assignee  . 
a  right  to  sue  in  his  own  name  alone  on 
the  contract.  Hicks  z:  Dotv,  4  Bush 
(Ky.)  420. 

In  an  action  for  covenant  by  the 
assignee  of  the  lessor  against  the  as- 
signee of  the  lessee,  the  plaintiff  may 
give  parol  evidence  of  an  assignment  by 
the  lessee  to  the  defendant.  Mav  v. 
Sheehy,  4  Cranch  (C.  C.)  135. 

2.  Johnson  v.  Sherman.  15  Cal.  2S7. 
The  assignee  of  a  lease  assigned  by 

way  of  mortgage  is  not  liable  to  the 
lessor  for  the  rent  of  the  demised  premi- 
ses, unless  he  enters  into  possession.  Mc- 
Kee  v.  Anglecpdt,  16  Mo.  283. 

A  mortgagee  or  direct  purchaser 
from  the  tenant  of  one  who  buys  his 
right  at  a  sheriffs  sale  assumes  all  the 
tenant's  original  relations  to  his  land- 
lord. Willison  v.  Watkins.  3  Pet.  (U. 
S.)  43;  S.  P.  Murphy  v.  Minot,  4  N. 
II.2SI. 

3.  Jennain  v.  Pattison,  46  Barb.  (N. 
Y.)9. 

Where  a  lessee  made  a  general  assign- 
ment of  all  his  property  for  the  benefit 
of  his  creditors,  and  the  assignee  went 
into  the  store  and  sold  the  goods  therein 
at  auction,  and  tendered  the  key  to  the 
lessor,  who  refused  it,  it  was  held  that 
entering  into  and  using  the  store  bound 
hiin  as  assignee  of  the  lease.  Dor- 
rance  v.  Jones,  27  Ala.  630. 

4.  Montague  v.  Smith,  13  Mass.  396, 
•PS- 

5.  Salisbury  v.  Shirley,  66  Cal.  223. 
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12.  Alignment  Carries  Bight  to  Eenew. — An  assignment  of  a 
lease  carries  with  it  the  right  to  renew.1 

The  assignor  of  a  lease  is  not  liable  to  the  assignee  upon  any  of 
the  implied  covenants  therein.* 

The  assignee  of  the  lessee  is  liable  to  the  lessor  on  covenants 
in  the  lease  concerning  husbandry  and  repairs.3 

13.  Alignment  by  Lessor. — If  the  leased  premise's  be  sold  during 
the  term,  the  grantee  becomes  landlord  of  the  lessee,  and  he 
has  the  right  of  possession  upon  forfeiture  for  breach  of  the  con- 
ditions of  the  lease.4 


1.  Sutherland  v.  Goodnow,  108  111. 
528. 

Where  a  lease  does  not  give  privi- 
lege of  renewal  at  the  end  of  the  term, 
and  is  assigned  by  the  lessee,  and  in 
that  assignment  the  assignee  is  given  a 
privilege  of  renewal  at  the  end  of  the 
term,  and  the  lessor  wrote  his  consent 
to  the  transfer  of  lease  on  the  assign- 
ment, it  was  held  that  at  the  end  of  the 
term  the  assignee  had  a  right  of  re- 
newal. Lieuteaud  v.  Jenneaud,  20  La. 
An.  327. 

2.  Blake  v.  Rankin,  1 1  Mo.  440. 
Where  a  lease  containing  a  covenant 

not  to  assign  without  the  consent  of 
the  lessor  is  assigned  by  his  consent, 
the  assignee  is  not  liable  for  any  breach 
of  its  covenants  by  the  assignor. 
Townsend  v.  Schaley,  39  Cal.  18. 

Where  a  lessee  assigned  a  lease 
agreeing  with  his  .assignee  that  he 
would  refund  any  charge  that  he 
(the  assignee)  should  be  put  to  by 
reason  of  his  purchase,  and  the  owner 
of  the  freehold  recovered  a  judgment  in 
ejectment  against  the  assignee  of  the 
lease,  and  such  assignee,  in  order  to  re- 
main in  possession,  was  obliged  to  take 
a  new  lease  at  an  increased  rent,  it  was 
held  that  the  assignor  of  the  original 
lease  was  liable  for  such  increase  in 
rent.    Wray  v.  Lemon,  81  Pa.  St.  273. 

S.  Gordon  v.  George,  12  Ind.  408. 

The  assignee  of  a  lease  for  the  life  of 
another  at  a  stipulated  annual  rent  is 
bound  to  pay  the  taxes  annually  as- 
sessed on  the  leased  premises.  Pretty- 
man  v.  Walston,  34  111.  175. 

4.  Page  v.  Esty,  54  Me.  319. 

The  assignee  of  a  landlord  may  re- 
cover the  premises  from  the  tenant  in 
possession  upon  giving  him  notice  of 
his  acquisition  of  the  title,  and  demand- 
ing from  him  payment  of  the  rent  due 
upon  the  demise.  Fanning  i>.  Vollker, 
40  Mo.  129. 

Where  a  lessor  during  the  term  sold 
the  leased  premises,  and  directed  the 


rent  to  be  paid  to  the  vendee,  and  the 
lessee,  with  full  knowledge  of  the  sale 
and  direction,  paid  the  rent  according 
to  his  obligation  to  a  party  other  than 
the  vendee,  held  that  the  vendee  could 
not  recover  rent  of  the  lessee  in  an  ac- 
tion in  his  own  name,  without  an  ex- 
press promise  of  the  lessee  after  the  as- 
signment to  pay  to  him.  Marney  v. 
Byrd,  1 1  Humph.  (Tenn.)  95. 

A  conveyance  of  premises  and  all 
appurtenances  thereto  without  any  res- 
ervation, carries  with  it  the  grantor's 
right  in  a  lease  of  the  premises  made 
by  him.  Hatfield  v.  Lockwood,  iS 
Iowa  296. 

Lessor's  right  to  re-enter  leased 
premises  for  a  forfeiture  of  a  lease  is 
not  assignable.  Trask  v.  Wheeler,  7- 
Allen  (Mass.)  109. 

A  lessor  may  grant  the  whole  or  any 
part  of  the  premises  out  of  which  rent 
issues,  and  the  lessee  will  be  bound  to 
pay  the  whole  or  a  proportionate  share 
of  the  rent  to  the  grantee,  and  the 
latter  has  all  the  remedies  to  enforce 
payment  which  the  lessor  had.  Crosby 
v.  Loop,  13  111.  625. 

When  the  owner  of  land  makes  a 
lease  for  years,  and  before  the  end  of 
the  term  conveys  his  interest  in  the 
leased  property  to  a  third  person  either 
voluntarily  or  under  a  decree  of  court, 
the  rent  which  accrues  after  the  con- 
veyance passes,  with  the  reversion,  to 
the  purchasers,  and  cannot  be  after- 
wards subjected  to  payment  of  debts  of 
the  lessor.  Kornegay  v.  Collier,  65  N. 
Car.  69;  Bullard  v.  Johnson,  65  N.Car. 
436;  Rogers  v.  McKenzie,  65  N.  Car. 
218. 

If  the  owner  of  land  leased  for  a 
term  of  years  assigns  the  reversion, 
payment  to  him  by  the  lessee  will  be 
good  until  n6tice  of  as  assignment. 
•  Farley  v.  Thompson,  15  Mass.  18; 
Fitchburg  Mfg.  Co.  v.  Melven,  15 
Mass.  211. 
Where  the  lessee  of  a  hotel  assigned 
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14.  Recording  Assignment*. — Where  an  assignment  endorsed  on 
a  recorded  lease  refers  to  the  lease  for  a  description  of  the  prem- 
ises, and  of  the  interest  conveyed  by  the  lease,  the  assignment  is 
sufficiently  recorded  if  its  record  is  accompanied  by  a  memo- 
randum referring  to  the  book  and  page  where  the  lease  is  re- 
corded.1 

15.  Joint  Assignees. — A  lessee  may  assign  his  entire  interest  in  a 
lease  to  two  or  more  persons  by  separate  deeds  of  assignment, 
each  of  which  may  convey  an  undivided  interest.  In  such  a  case 
the  assignees  are  not  jointly  liable  to  the  lessor  for  the  whole 
rent,  but  only  in  proportion  to  the  interest  assigned  to  them  re- 
spectively.* 

16.  Presumption  from  Possession. — If  a  third  person  is  found  in 
possession,  the  presumption  is  that  he  holds  as  assignee  of  the 
lease.3 

XXI  SUBLEASES— 1.  Definition. — Where  a  lessee  parts  with  the 
estate  granted  to  hjm,  reserving  any  portion  thereof,  however 
small,  this  is  called  an  under  lease  or  sublease.4 

2.  Limitations  Upon  Power  to  Sublet. — A  tenant  cannot  sublet 
longer  than  his  present  term,5  and  where  a  lessee  makes  a  lease 
for  a  period  exceeding  his  whole  term,  it  will,  as  to  the  landlord, 
amount  to  an  assignment.6 


the  lease  without  the  consent  of  the 
lessor,  contrary  to  the  terms  of  the 
lease,  and  the  lessor,  with  knowledge  of 
such  assignment,  accepts  rent  from 
assignee,  and  receipted  to  him  for  it, 
and  at  assignee's  request  made  repairs, 
and,  upon  assignee's  abandonment  of 
the  demised  premises,  bought  of  him 
the  personal  property  used  in  the  hotel, 
and  credited  the  price  thereof  on  rent, 
took  possession  and  occupied  the  prop- 
erty for  the  remainder  of  the  term; 
meanwhile  the  lessor  made  no  demand 
on  the  original  lessees  for  rent,  and 
gave  no  notice  that  he  intended  to  look 
to  them  for  payment;  held  that  these 
acts  amounted  to  an  acceptance  of  the 
assignee  as  a  tenant,  and  a  release  of 
the  original  tenant,  and  that  no  re- 
covery could  be  had  against  him  for 
rent  after  the  assignment.  Colton  v. 
Gorham,  72  Iowa  324. 

1.  Putnam  v.  Stewart,  97  N.  Y.  411. 

If  a  lease  is  invalid,  as  against  sub- 
sequent conveyances,  for  want  of  being 
recorded,  a  sublease  of  the  same  prem- 
ises will  also  be  of  no  validity.  People 
v.  Stiner,  45  Barb.  (N.  Y.)  56. 

2.  Babcock  v.  Scoville,  56  111.  461. 

3.  Ecker  v.  Chicago  etc.  R.  Co.,  8 
Mo.  App.  223. 

If  a  third  person  be  found  in  posses- 
sion, under  circumstances  which  imply 
an  assignment  of  the  lease  to  him,  he  is 


not  liable  to  the  landlord  on  the  cove- 
nants in  the  lease  to  pay  rent  during 
the  occupation  of  the  premises  by 
virtue  of  his  privitv  of  estate.  Glover 
v.  Wilson,  2  Barb."(N.  Y.)204. 

One  found  in  possession  of  premises 
leased  to  another  is  presumably  liable 
for  rent  as  assignee  of  the  lease,  but 
may  show  he  is  not  in  possession  as 
assignee.  Ebling  v.  Fuylein,  2  Mo. 
App.  252. 

A  person  other  than  the  lessee  being 
found  in  the  possession  of  premises, 
the  presumption  is  that  -he  occupies  as 
assignee  and  not  as  under  tenant, 
especially  if  he  has  paid  rent  to  the 
original  landlord.  Acker  v.  Witherall. 
4  Hill  (N.  Y.)  112. 

4.  Bentley  v.  Deforest,  2  Ohio  221; 
Farnum  v.  Piatt,  8  Pick.  (Mass.)  339. 

B.  Sutherland  •  i:  Goodnow,  10S  111. 
528.  • 

6.  Stewart  v.  Long  Island  R.  Co, 
102  N.  Y.  601;  s.  c,  55  Am.  Rep.  S44. 

Bight  to  Sublet.— One  in  possession 
of  real  estate  with  the  owner's  consent 
is  presumed  to  have  the  right  to  sub- 
let.   Goldsmith  v.  Wilson,  6S  Iowa  6S5. 

Any  tenant,  except  at  will,  may  un- 
derlet for  so  long  as  his  interest  con- 
tinues, if  he  is  not  prohibited  by  his 
lease.  Jackson  z\  Harrison,  17  Johns. 
66. 

An  instrument  under  which  a  lessee 
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Upon  Power  to  Sublet. 


If  there  is  nothing  in  the  lease  restricting  the  tenant  from 
subletting,  he  may  do  so  for  purposes  not  inconsistent  with  the 
terms  of  his  own  lease.1  But  a  subletting  in  violation  of  the 
terms  of  the  original  lease  gives  the  lessor  the  right  to  have  the 
lease  dissolved.* 

The  sublessee  succeeds  to  original  tenant's  rights  and  no  more,* 
and  the  duties  and  obligations  of  the  original  lessee  to  his  land- 
lord devolves  upon  the  subtenant  and  upon  everyone  in  succes- 
sion to  whom  the  possession  is  transferred.4  And  if  a  subtenant 
is  accepted  by  the  landlord  as  his  tenant,  the  lessee  in  the  orig- 
inal lease  is  not  liable  for  rent  subsequent  to  such  acceptance.5 

There  is  not  such  a  privity  of  estate  between  landlord  and  sub- 
tenant as  will  entitle  the  former  to  distrain  upon  property  of  the 
latter,6  or  give  the  landlord  a  right  of  action  against  the  lessee 
for  rent.7 

Under  the  statutes  of  some  of  the  States,  an  illegal  use  of  the 
premises  by  the  under  tenant  for  the  sale  of  intoxicating  liquors 


transfers  the  estate  demised  to  him,  but 
reserving  an  increased  rent,  and  with  a 
covenant  for  the  delivery  of  possession 
to  himself,  is  a  sublease  and  not  an  as- 
signment. Collamer  v.  Kelley,  12  Iowa 
319;  S.  P.  Martin  v.  O'Conner,  43  Barb. 
(N.  Y.)  514. 

Where  a  lessee  transfers  the  term,  re- 
serving a  rent  to  himself,  such  transfer 
is  an  underlease  as  between  the  parties 
thereto,  so  far  as  to  give  the  lessee  an 
action  of  debt,  for  rent  against  the  un- 
der lessee  or  his  assignees.  Adams  v. 
Beach,  1  Phila.  (Pa.)  99. 

A  conveyance  by  a  lessee  to  a  third 
person  for  a  portion  of  the  term  con- 
stitutes such  person  under  tenant,  and 
not  an  assignee  of  the  lease,  so  that 
improvements  made  by  him  will  be 
considered  as  made  by  the  tenant. 
Wheeler  v.  Hill,  16  Me.  329;  S.  P.Bed- 
ford v .  Terhune,  30  N.  Y.  453. 

A  sublease  diners  from  an  assign- 
ment in  the  essential  fact  that  some 
reversionary  interest,  no  matter  how 
inconsiderable,  is  retained  by  the  orig- 
inal tenant.  Constantine  v.  Wake,  1 
Sweeney  (N.  Y.)  239;  Fulton  v.  Stuart, 
2  Ohio  216;  Bedford  v.  Terhune.  30 

Winkle,^  Cal.  605! 

Where  a  lessee  executes  an  instrur 
ment  conveying  the  whole  of  his  un- 
expired term,  but  reserving  rent  at  a 
different  rate  and  time  of  payment  from 
the  original  lease,  and  a  right  tore-entry 
on  nonpayment  and  on  breach  of  other 
conditions,  also  providing  for  a  surren- 
der of  the  premises  to  him  on  the  expi- 
ration of  the  term,  the  instrument  is  a 


sublease,  not  an  assignment.  Collins 
i'.  Hasbrouck,  56  N.  Y.  157. 

An  under  lease  vests  only  a  partial 
estate  in  the  second  lessee,  whereas  an 
assignment  transfers  the  whole  interest 
of  the  first  lessee  to  the  assignee.  Con- 
stantine v.  Wahe,  1  Sweeney  (_N.  Y.) 
139- 

Where  a  lessee  of  a  lot  of  land  makes 
a  lease  for  the  remainder  of  his  term,  of 
a  building  standing  on  a  portion  of  the 
leasehold  premises,  and  by  the  terms  of 
the  lease  grants  easements  appurte- 
nant to  the  building  of  light  and  air, 
and  of  passing  and  repassing  other 
portions  of  the  leasehold  premises  in 
common  with  him  and  those  claiming 
under  him,  such  lease  is  an  under  lease 
and  not  an  assignment  of  his  whole 
term  in  a  portion  of  the  leasehold  prem- 
ises.   McNeil  v.  Kendall,  128  Mass. 

Where  the  lessee  parts  with  the  resi- 
due of  the  term  to  another  person,  with 
the  right  of  re-entry  reserved  to  the 
lessee,  it  is  not  an  assignment  but  a 
sublease,  and  the  lessee  has  the  right  to 
re-enter  for  a  breach  of  the  conditions. 
Linden  v.  Hepburn,  3  Sandf.  (N.  Y.) 
668.  . 

Crommellin  v.  Thiess,  31  Ala.  412. 
Bryan   v.   French,   20  La.  An. 
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Doty  v.  Burdick,  83  111.  473. 
Elms  v.  Randall,  4  Dana  (Ky.) 

Stimmel  v.  Waters,  2  Bush.  (Ky.) 


Jennings  v.  Alexander,  1  Hilt. 
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or  keeping  a  house  of  ill  fame  does  not  avoid  the  original  lease 
but  only  the  sublease.1  Nor  is  a  release  by  the  subtenant  to  the 
lessor  a  bar  to  a  claim  for  renewal  of  the  lease  by  the  lessee 
under  covenants  in  the  original  lease.* 

If  the  sublessee  before  the  original  lessee's  lease  becomes  the 
owner  in  fee,  he  cannot  recover  rent  ffom  such  lessee.3 

An  underletting  is  not  a  violation  of  the  covenant  not  to  as- 
sign.4 Nor  is  an  assignment  a  violation  of  a  covenant  not  to 
underlet.5 

It  is  no  answer  to  a  breach  of  a  covenant  not  to  underlet  that 
the  lessor  had  waived  another  and  distinct  breach  of  such  cove- 
nant in  the  same  lease.6 

A  provision  in  a  lease  against  subletting  the  demised  property 
without  the  consent  of  the  lessor  does  not  apply  to  a  mere  busi- 
ness firm  of  the  lessee  incident  to  the  admission  of  a  new  part- 
ner or  the  withdrawal  of  an  old  one.7 

XXH  Tebiokatiok  and  Forfeituee— (See  Landlord  and 
Tenant). — A  termination  of  the  original  lease  does  not  always 
terminate  the  sublease.8 


Y.)  154;  Fulton  v .  Stuart,  2  Ohio  215. 

1.  Healy  v.  Trant,  15  Gray  (Mass.) 
3"- 

2.  Piggott  v .  Mason,  1  Paige  (N.  Y.) 
412. 

S.  Liebschutz  v.  Moore,  70  Ind.  142. 

Where  a  lessee  by  a  series  of  con- 
veyances becomes  owner  of  the  rever- 
sion the  rent  passes  as  incident  to  the 
reversion  and  is  extinguished  when  the 
lessee  becomes  the  owner  of  such  rever- 
sion.   York  v.Jones,  2  N.  H.  454. 

But  where  a  person  grants  his  whole 
estate,  reserving  rent,  he  has  no  rever- 
sion to  which  the  rent  can  be  incident. 
M'Murphy  v.  Minot,  4  N.  H.  251. 

4.  Bockover  v.  Rost,  25  N.  J.  L.  (1 
Dutch.)  285. 

5.  Lynde  v.  Hough,  27  Barb.  (N. 
Y.)  415;  25  N.  J.  L.  (1  Dutch.)  291; 
Field  v .  Mills,  33  N.  J.  D.  (4  Vr.)  254. 

6.  Seaver  v.  Coburn,  10  Custi. 
(Mass.)  324. 

7.  Roosevelt  v.  Hopkins,  33  N.  Y.  81. 
A  covenant  in  a  lease  for  life  or  for 

years  that  the  lease  is  to  be  void  if  the 
lessee  .assigns  is  valid,  but  under  such 
condition  a  lessee  may  associate  others 


1038 


with  himself  in  the  enjoyment  of  the 
term  or  ma}'  make  a  sublease. 

8.  Where  a  tenant  holds  premises 
under  a  lease  and  sublets  a  portion  of 
the  premises  to  a  third  person,  there 
being  no  restriction  in  the  lease  against 
subletting,  and,  subsequently,  without 
the  knowledge  or  assent  of  the  subten- 
ant, surrenders  his  term  to  the  then 
owners  of  the  premises,  such  surrender 
terminates  the  original  lease  and  the 
term  created  thereby  as  between  the 
parties  to  the  original  lease,  but  the 
interest  and  term  of  the  subtenant  con- 
tinues the  same- as  if  no  surrender  had 
been  made.  The  original  landlord 
becomes  the  immediate  landlord  of  the 
subtenant,  with  only  such  rights  as  the 
original  lessee  would  have  had  to  the 
possession  of  the  premises  before  the 
expiration  of  the  term.  Eten  v.  Luys- 
ter,  60  N.  Y.  252. 

A  Lease  Is  Personal  Property. — A  lease 
for  a  term  of  years  is  personal  property, 
and  the  vendor  of  such  property  has  no 
general  lien  for  unpaid  purchase  money 
after  he  has  parted  with  the  possession. 
Cade  v.  Brownlee,  15  Ind.  369. 
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Judge,  2 

Adjournment  of  court,  14 
Appeals,  11 
Attendance  at  trial,  1 1 
Bills  of  exception,  11 
Chambers,  powers  at,  15 
Commission  of  judge,  17 
Decisions,  review  of,  10 
De  facto  judges,  23 
Definition,  2 
Disqualification,  40 
Duties,  3 

Fraud  and  corruption,  39 
General  powers,  23 
Judicial  acts,  5 

Liability  for  acts  and  opinions,  32 
Ministerial  acts,  5 
New  trials,  13 
Nonjudicial  duties,  5 
Opinions  and  orders,  13 
Personal  nature  of  duties,  3 
Practice,  powers  and  duties  in  mat- 
ters of,  1 1 
Property  under  court's  control,  1 1 
Rights  in  relation  to  office,  17 
Special  judges,  24 
Substitution,  24  , 
Tenure  of  office,  18 
Territorial  limitation  of  powers,  9 
Vacancies  in  office,  20 
Vacation,  powers  during,  14 
Void  and  voidable  acts,  48  - 
Witness,  judge  as,  31 
Judgments,  58 

Actions  in  several,  61 
Actions  on,  149/ 
Agents,  93 
Arrest  of,  147A 
Assignees,  93 
Assignment  of,  14901 
Attachment,  103 
Bailments,  93 
Classes  of,  61 ' 

Collateral  impeachment,  147/ 
Confession,  149^ 
Co-owners  of  property,  96 
Corporation,  97 
Decrees,  63 
Default,  149? 
Definition,  59 
Devisees,  95 


Judgments—  Continued. 
Distinction  between,  63 
Effect  upon  persons,  82 
Entering,  70 
Equitable  relief,  139 
Estoppel,  104 
Evidence  as,  149^ 
Executors  and  administrators,  91 
Garnishment,  94 
Heirs,  95 
Infants,  87 
In  rem,  149^ 
Impeachment,  120 
Landlord  and  tenant,  102 
Lessor  and  lessees,  95 
Lien,  104 
Life  tenant,  96 
•  Lis  pendens,  104 
Lunatics,  90 
Married  women,  89 
Merger,  104 
Nunc  pro  tunc,  80 

Persons  acting  in  representative  ca- 
pacity, 90 
Parties  without  notice,  97 
Parties  not  of  record,  97 
Parties  to,  82 
Pleading  judgments,  149/ 
Property,  effect  upon,  104 
Remaindermen,  96 
Revival  of,  150/ 
Satisfaction  of,  149V 
Sister  states,  148* 
Stockholder,  97 
Surety,  98 
Trustees,  92 
Vacation  of,  126 
Vendees,  93 

Vendor  and  vendee,  182  > 
Warrantor  and  warrantee,  103 
Judicial  notice,  151 
Act  of  state,  i£2 
Cases  refused  judicial  notice,  200 
Constitutional  law,  161 
Court,  claim  of,  182 
Customs,  163,  165 
Definition,  151 
Elections,  154 

Facts  generally  occurring  in  course 

of  human  life,  199 
Facts  of  uniform  occurrence,  196 
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Judicial  notice — Continued. 
Foreign  judgments,  152 
Foreign  laws,  163 
Generally,  151 
Geographical  facts,  169 
Governor,  proclamations  of,  153 
Historical  facts,  174 
Judicial  proceedings,  182 
Law  of  nations,  162 
Laws  of  congress,  153 
Maritime  jurisdiction,  162 
Municipal  ordinances,  16S 
National  flag,  152 
Nature,  usual  course  of,  195 
Officers,  selection  of,  179 
Official  certificates  and  seals,  181 
President's  proclamation.  153 
Public  institutions,  161 
Public  officers,  152 
Seal,  152,  181 
Selection  of  officers,  179 
Signatures,  official,  181 
Statutes,  154 

Statutes,  private  and  special,  167 
Uses  and  customs.  165 
Judicial  sales,  20S 

Adjournment  of  sale,  217 
Bona  fide  purchasers,  223 
Cash,  sale  for,  217 
Confirmation,  219 
D<  .  .i,  219 

Definition  and  nature,  208 
Manner  of  sales,  209 
Notice,  210 
Parcels,  sale  in,  214 
Place  of  sale,  213 
Publicity  of  sale,  214 
Redemption,  239 
Redemption,  effect  of.  243 
Redemption,  time  and  manner  of,  241 
Re-sale,  235 

Return-day,  sale  after,  218  , 
Setting  aside,  235 
Title  acquired,  225 
Trespassers,  222 
Trespassers,  liability  of,  233 
Trespassers,  rights  of,  229 
Who  may  make,  20<j 
Who  may  purchase,  222 
Who  may  redeem,  240 
Jurisdiction,  244 
Acting  without,  311 
Concurrent,  292 
Consent,  acquired  by,  299 
Constitutional  limitations.  252 
Courts  of  general  and  limited  juris- 
diction, 265 
Courts,  superior  or  inferior,  265 
Definition,  245 
Exclusive,  290 
Incidental,  296 
Inferior  courts,  265 
Inquired  into,  306 


Jurisdiction — Continued. 
Jurisdiction  construed,  314 
Presumptions  as  to,  270 
Special  phrases  construed,  314 
Superioi  courts,  265 
Taken  away,  303 
Value,  determined  by,  283 
Various  kinds  of,  251 
Jury  and  jury  trial,  318 
Adjournment,  366 
Appeal,  380 
Argument,  371 
Books  and  papers,  376 
Challenger,  366 
Challenges,  343 
Challenges,  trial  of,  356 
Common  jury,  320 
Communications,  373 
Continuance,  366 
Coroner's  jury,  320 
Courts,  discretion  of,  359 
Custody  and  conduct,  371 
Definition,  319 
Deliberation,  371 

Discharge  of  jury  before  verdict,  364^ 
Error,  380 
Evidence,  366 

Evidence  received  out  of  court,  376 
Exceptions.  371 
Excluding  jurors,  360 
Excusing  jurors,  361 
Exemptions,  326 
Fees.  3S0 
Grand  jury,  319 
Intoxicating  liquors.  372 
Issue,  trial  of,  366 
Jeopardy, 364 
Judgment,  380 

Jury  de  Medietate  Linquie,  321 
Kinds  of  juries,  319 
Law  and  fact,  questions  of,  371 
Misconduct,  effect  of,  379 
Misconduct,  how  shown,  378 
Newspaper,  373 

Objections  known  and  withheld,  365 
Objections,  review  of,  365 
Organizations,  327 
Panel,  drawing  of,  331 
Petit  jury,  319 
Qualifications,  321 

Refreshments  improperly  procured, 
372 

Right  to  open  and  close,  366 
Right  to  trial  by,  32-1 
Separation,  374 
Selection  of,  328 
Sheriff's  jury,  320 
Sleeping  during  trial,  373 
Special  jury,  320 
Swearing,  362 
Talesman,  340 

Venire  and  other  process,  335 
Verdict,  380 
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Jury  and  jury  trial — Continued. 

Verdict,  illegal  methods  of  arriving 
at,  378 

View,  367 

Witnesses,  366 

Women,  jury  of,  321 
Justice  of  the  peace,  391 

Accepting  another  office,  513 

Acknowledgments,  507 

Adjournment,  442 

Amount  in  controversy,  426 

Appeal,  413 

Arrest.  437,  414 

Attachment  and  garnishment,  439 
Bail,  437 

Bastardy,  proceedings  in,  422 

Bond,  breach  of,  397 

Bond  of,  397 

Certiorari,  484 

Change  of  venue,  441 

Classes  of,  in  England,  393 

Constitutional  law,  514 

Contempt,  500 

Continuance,  442 

Coroner,  ex  officio,  506 

Courts,  514 

De  facto,  396 

De  jure,  396 

Docket  of  justice,  502 

Drunkenness,  512 

Election  and  selection  of,  394 

Execution,  412 

Ex  officio,  396 

Forcible  entry  and  detainer,  495 
Forfeiture  of  office,  509 
Fugitive  from  justice,  425 
Jurisdiction,  400 
Jurisdiction  by  appearance,  439 
Jurisdiction,  civil,  425 
Jurisdiction,  criminal,  405 
Jurisdiction,  ex  officio,  506 
Jurisdiction,  how  lost,  402 
Jurisdiction,  how  questioned,  429 
Jurisdiction  of  person  or  property,  431 
Jurisdiction  of  property,  439 
Jurisdiction,  proceeding  without,  400 
Jurisdiction,  provisional  and  precau- 
tionary, 414 
Jurisdiction,  where  to  be  exercised, 


Liability  of  justice,  508  [404 
Malfeasance  in  office,  513 
Marriage,  solemnizing,  507 
Misdemeanors,  406 
New  trial,  490 
Oath  of  office,  399 
Oaths,  administering,  507 
Origin  of,  393 
Pleading  and  practice,  445 
Preliminary  examination,  414 
Qualifications,  395 
Replevin,  492 

Searches,  proceedings  for,  421 
Seizures,  proceedings  for,  421 
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Justice  of  the  peace — Continued. 
Service,  waiver  of  defects  in,  436 
Summons,  publication  of,  438 
Surety  to  keep  the  peace,  419 
Transcript  of  justice,  504 
Trial  and  its  incidents,  408,  454 
Vacancy  in  office,  509 
Writs,  alias  and  pluries,  436 
Kidnapping,  519 

Laches,  533 
Absence  from  state,  557 
Accounting,  572 

Acquiescence  distinguished  from,  536 
Act  of  defendant,  560 
Admiralty,  proceedings  in,  574 
Adverse  parties,  prejudice  to,  549 
Ancestors  and  grantors,  566 
Arbitration,  581 
Attorneys,  negligence  of,  559 
Bankruptcy,  556 
Bodies  of  creditors,  570 
Certiorari,  application  for,  582 
Cloud  on  title,  removing,  606 
Compromise,  negotiations  for,  561 
Conditions,  fulfilment  of,  555 
Continual  claim,  effect  of,  552 
Continuing  Influence,  561 
Continuing  obligations  and  wrongs, 

Contracts,  rescission  of,  603 
Copyright,  breaches  of,  582 
Corporate  matters,  583 
Cost,  608 
Coverture,  553 
Cumulative  disabilities,  554 
Decedent's  estate,  589 
Deed,  breach  of  condition  subse- 
quent in,  597 
Delay,  54° 

Delay  by  agreement  of  parties,  559 
Distributees,  suits  by,  591 
Dower,  claims  for,  597 
Equitable  titles  to  land,  606 
Essentials,  540 
Evidence,  608 
Evidence,  loss  of,  550 
Excuses,  552 

Executed  and  executory  interests,  566 
Executors,  breaches  of  duties  by,  593 
Executors,  suits  by  creditors  against, 
Family  quarrels,  569  [594 
Fraud,  600 

Fraudulent     conveyances,  setting 

aside,  598 
Guardian  s  account,  605 
Heirs  and  legatees,  suits  to  charge, 
Infancy,  552  [594 
Injunctions,  605 
Insanity,  554 
Interest,  608 

Judgment,  suit  to  set  aside,  605 
Knowledge,  547 
Legatees,  suits  by,  591 
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Limited  estates,  568 
Maritime  lien,  enforcement  of,  576 
Municipal  officers.  565 
Objection,  waiver  of,  561 
Obligation   dependent   on  circum- 
stances, 563 
Pleading,  609 
Poverty,  556 
Principal  and  agent,  578 
Rationale  of  doctrine,  534 
Right,  recognition  of,  559 
Sickness,  558 
Sovereign  power,  562 
Statute  of  limitations,  570 
Suit,  pendency  of,  558 
Title,  quieting,  606  ' 
Lakes  and  ponds,  610 
Access,  right  of,  622 
Aqueduct  purposes,  630 
Artificial  ponds,  653 
Boundaries,  as,  642 
Dam  and  drawgate,  629 
Diversion  of  water,  628 
Fishing,  right  to,  626 
Great  inland  lakes  in  U.  S.,  615 
Great  ponds,  634 
Ice.  right  to  come  and  take,  626 
Lake  distinguished  from  stream,  61 1 
Lowering  ponds,  630 
Navigable  lakes  and  waters,  612 
Obstructing  view.  628 
Outlet  streams  flowing  from  lakes, 

Owners  of  ponds  and  streams,  626 

Private  rights,  628 

Public  rights,  627 

Riparian  rights,  618 

Scope  of  term,  61 1 

State,  grant  by,  617 

Title  to  lakes  and  ponds,  615 

Water,  intervening,  653 

Waters,  receding  of,  651 

Wharves,  right  to  construct,  620 

Wrongs  concerning,  628 
Land  grants,  657 
Landlord  and  tenant,  12,  658 

Abandonment.  751 

Apartments,  681 

Assign,  landlord's  right  to,  685 

Attornment,  699 

Authority  over  estate  leased,  682 

Boundaries,  fences,  etc.,  708 

Cotenant,  665 

Death  of  landlord  or  tenant,  7586 

Definition,  660 

Distress  for  rent,  7570 

Easements,  708 

Ejectment,  758/ 

Emblements.'  708 

Eviction,  758* 

Farming  on  shares,  681 

Fire,  destruction  of  premises  by,  741 
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Forcible  entry  and  detainer,  758a 
Forfeiture,  758* 
Fraud,  749 

Fraud,  landlord's  liability,  691 
Holding  over,  758/ 
Holding  over,  tenancy  implied  from, 
675 

Improvements,  713 
Improvements,  landlord's  liability, 
692 

Immoral  purpose,  lease  for,  747 
Joint  occupants,  665 
Landlord,  liability  of,  686 
Landlord,  rights  of,  681 
Landlord's  possessory  remedies,  758/ 
Landlord's  right  of  entry  to  repair, 
7*5 

Landlord's  title,  estoppel  to  deny,  701 
Lease,  assignment  of.  717 
Lease  under  seal,  parol  change  in, 
75° 

Licence,  occupancy  under,  746 

Lien  for  rent,  757c 

Lodging,  681 

Master  and  servant,  664 

Mortgagor  and  mortgagee,  665 

Mutual  privileges  founded  on  usage, 

Negligence,  landlord's  liability  for, 

Negligence  of  tenant,  713 
Notice  to  quit,  757/ 
Nuisance,  landlord's  liability,  695 
Nuisance,  liability  of  tenant,  719 
Parol  promise  after  lease  executed, 
725 

Possession,  landlord's  failure  to  give, 
749 

Possession,  recovery  of,  681 
Public  use,  taking  for,  746 
Re-entry,  landlord's  right  of,  684 
Relation  arising  by  implication,  661 
Relation,  presumption  of,  661 
Rent,  730 

Rent,  apportionment  of,  752 
Rent,  landlord's  remedy  for,  756 
Rent,  lien  for,  757c 
Rent,  surety  for,  739 
Repairs,  720 

Repairs,  landlord's  failure  to  make, 
748 

Reversion,  assignment  for,  754 

Reversion,  conveyance  of,  683 

Subtenant,  715 

Summary  proceedings,  75811 

Surrender,  l&g 

Taxes — landlord's  liability,  692 

Tenancy  at  sufferance,  668 

Tenancy'  at  will,  670 

Tenancy  for  life,  679 

Tenancy  for  shorter  period,  679 

Tenancy  from  year  to  year,  675 
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Svjndlord  and  tenant — Continued. 
Tenancy  in  fee,  681 
Tenancy,  kinds  of,  668 
Tenancy,  termination  of,  679,  681, 
757* 

Tenant,  negligence  of,  718 
Tenant's  control  of  premises,  695 
Tenant's  rights  and  liabilities,  680, 
695 

Tenant,  to  what  entitled,  673 
Tenant,  when  is  evicted,  743 
Usages  and  customs,  713 
Vendor  and  purchaser,  662 
Waste,  714 

What  may  be  demised,  660 
Land  warrants,  759 
Lapsed  devises,  760 
Lapsed  legacies,  760 
Larceny,  760 

Accessories,  781 

Admissions  and  declarations,  858 
Allegations  of  taking  and  carrying 

away,  815 
Animals,  782 
Carrying  away,  763 
Charging  different  crimes  indifferent 

counts,  826 
C  hoses  in  action,  784 
Complaint,  800 
Consent  of  owner,  774,  816 
Courts-martial,  799 
Definition,  760 
Degree  of  crime,  780 
Destruction  of  property,  806 
Different  kinds  of,  791* 
Duplicity,  825 
Dwelling  house,  791 
Essential  elements,  762 
Evidence,  832 

Evidence,  character  and  admissibility 

of,  843 
Evidence,  recorded,  861 
Exceptions,  894 
Felonious  intent,  776,  817 
Former  conviction,  822 
Indictment,  800,  823 
Indictment,  amendment  of,  828 
Indictment  under  special  statutes, 

820 

Information,  800 
Judgment,  arrest  of,  893 
Jurisdiction,  796 
Jury,  instructions  to,  870 
Lost  property,  786 
Money,  784 

Negotiable  instruments,  784 
Particular  kinds  of,  821 
Personal  property  of  another,  765 
Plea,  830  •  '  * 

Possession  obtained,  770 
Possession  of  owner,  816 
Possession  of  owner  or  agent,  766 
Prosecution  for,  794 
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Punishment,  895 

Statute  of  limitations,  823 

Subjects  of  larceny,  781 

Taking  that  does  not  amount  to,  788 

Trial,  matters  preliminary  to.  831 

Value,  assessment  of,  884 

Value  of  thing,  818 

Value  of  thing  taken,  793 

Variance,  862 

Venue,  laying  the,  820 

Verdict,  8S1 

Verdict,  defects  in,  88^ 

Verdict,  setting  aside,  888 

Verdict  under  special  statute,  892 

Who  may  commit,  780 

Witnesses,  862 

Written  instruments,  783 
Latent  ambiguity,  910 
Latent  defects,  910 

Carrier  of  passengers,  915 

Employers'  liability  for,  923 

Goods  sold,  926 

Municipal  corporations,  925 
Lateral  and  subjacent  support,  933 

Adjoining  owners,  rights  and  liabili- 
ties of,  937 

Damages,  939 

Definition,  933 

Right,  how  may  be  acquired,  935 
Lateral  or.branch  railroads,  940 

Carriers,  947 

Definition,  940 

Mortgages,  948 

Negligence  in  operating,  948 

Spurs  to  private  establishments,  942 

Switches  and  sidings,  945 

Taxation,  948 
Law  of  the  road,  957 

Definition,  957 

Foot  passengers,  963 

Obstructions,  963 

Rights  and  duties  of  persons  travel- 
ling, 957 

Speed,  rate  of,  903 

Stopping  by  wayside,  963 
Lay  days,  965 

Commencement,  965 

Computation.  973 

Definition,  965 
Lease,  974 

Acceptance  of  lease,  987 

Adverse  possession,  990 

Agents,  995 

Assignment  of  lease,  980,  1029 
Conditions  and  covenants,  1000 
Consideration,  982 
Corporations,  997 
Date,  98 1 
Definition,  976 
Delivery  of  lease,  987 
Description  of  premises,  983 
Executors  and  administrators,  998 
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Express  covenants,  1018 
Form  of  lease,  977 
Formal  parts  of  lease,  981 
Guardian,  etc.,  lease  by,  994,  998 
Implied  covenants,  1011 
Infants,  990 
Lunatics,  993 
Married  Women,  994 
Parol  leases,  797 
Parties,  names  of,  981 
Partnership,  990 
Possession,  989 
Recitals,  982 
Recording  Lease,  989 
Sealing  of  lease,  987 
Signature  to  lease,  986 
Subleases,  1036 
Sunday  laws,  981 
Tenants  in  common,  1000 
Term,  984 

Termination  and  forfeiture,  1038 
Trustees,  998 
What  is  not  a  lease,  976 
What  may  be  leased,  977 
Words  and  Phrases. 
At  large,  898 

Common  law  jurisdiction,  314 
Competent  jurisdiction,  314 
Concurrent  jurisdiction,  314 
Days,  974 

Final  jurisdiction,  314         [tion,  315 

Further  civil  and  criminal  jurisdic- 

Jointure,  1 

journey,  1 

Journeys  accounts,  1 

J-  P-,  1 

Jubilee,  t 

Junk  shop,  243 

Jurisdiction  of  cause,  315 

Jurisdiction  over  offence,  315 

Juror,  317 

Jus,  381 

Just,  381 

Justice,  387 

Justifiable,  514 

Justly,  514 
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KeeP.  515 
Keeper,  517 
Kerosene,  518 
Key,  518 
Kill,  520 
Kin,  520 
Kind,  520 
Kindred,  521 
Know,  522 
Knowing,  522 
Knowledge,  526 
Known,  527 
Knuckles,  531 
Labels,  531 
Laborer,  532 
Land,  655 
Landing,  657 
Landlord,  058 
Lanes,  759 
Lapse,  759 
Large,  898 
Larger,  902 
Largest,  902 
■  Lascivious,  902 
Last,  902 
Late,  908 
Latent,  910 
Lateral,  933 
Latitat,  948 
Latter,  949 
Launched,  949 

Law.  950  , 

Lay  corporation,  965 
Laying  out  highway,  965 
Laying  out  park,  965 
Laying  out  sewer,  965 
League,  974 

Out  of  the  jurisdiction,  315 
Running  days,  974 
Similar  jurisdiction,  316 
Summary  jurisdiction,  316 
Weather  working  days,  973 
With  customary  dispatch,  973 
Within  the  jurisdiction,  316 
Working  days,  973 
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